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Presidential Documents

Title 3—

The President

[FR Doc. E9—25552
Filed 10-21-09; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2010-02 of October 16, 2009

Provision of U.S. Drug Interdiction Assistance to the Govern-
ment of Brazil

Memorandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me by section 1012 of the National
Defense Authorization Act for Fiscal Year 1995, as amended (22 U.S.C.
2291-4), 1 hereby certify, with respect to Brazil, that (1) interdiction of
aircraft reasonably suspected to be primarily engaged in illicit drug trafficking
in that country’s airspace is necessary because of the extraordinary threat
posed by illicit drug trafficking to the national security of that country;
and (2) that country has appropriate procedures in place to protect against
innocent loss of life in the air and on the ground in connection with
such interdiction, which shall at a minimum include effective means to
identify and warn an aircraft before the use of force is directed against
the aircraft.

The Secretary of State is authorized and directed to publish this determina-
tion in the Federal Register and to notify the Congress of this determination.

THE WHITE HOUSE,
Washington, October 16, 2009
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS-2009-0023]
RIN 0579-AC96

Citrus Canker; Movement of Fruit From
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the citrus
canker regulations to modify the
conditions under which fruit may be
moved interstate from a quarantined
area. We are eliminating the
requirement that each lot of finished
fruit be inspected at the packinghouse
and found to be free of visible
symptoms of citrus canker and
removing the current prohibition on the
movement of fruit from a quarantined
area to commercial citrus-producing
States. We are continuing to require
fruit moved interstate from a
quarantined area to be treated with an
approved disinfectant and to be packed
in a commercial packinghouse that
operates under a compliance agreement.
These changes will relieve some
restrictions on the interstate movement
of fresh citrus fruit from quarantined
areas while maintaining conditions that
will prevent the artificial spread of
citrus canker.

EFFECTIVE DATE: October 22, 2009.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Poe, Senior Operations Officer,
Emergency and Domestic Programs,
Plant Protection and Quarantine,
APHIS, 4700 River Road Unit 137,
Riverdale, MD 20737-1231; (301) 734-
4387.

SUPPLEMENTARY INFORMATION:

Background

Citrus canker is a plant disease caused
by the bacterium Xanthomonas citri
subsp. citri (referred to below as Xcc)
that affects plants and plant parts,
including fresh fruit, of citrus and citrus
relatives (Family Rutaceae). Citrus
canker can cause defoliation and other
serious damage to the leaves and twigs
of susceptible plants. It can also cause
lesions on the fruit of infected plants,
which render the fruit unmarketable,
and cause infected fruit to drop from the
trees before reaching maturity. The A
(Asiatic) strain of citrus canker can
infect susceptible plants rapidly and
lead to extensive economic losses in
commercial citrus-producing areas.
Citrus canker is only known to be
present in the United States in the State
of Florida.

The regulations to prevent the
interstate spread of citrus canker are
contained in “Subpart-Citrus Canker”
(7 CFR 301.75-1 through 301.75-14,
referred to below as the regulations).
The regulations restrict the interstate
movement of regulated articles from and
through areas quarantined because of
citrus canker and provide, among other
things, conditions under which
regulated fruit may be moved into,
through, and from quarantined areas for
packing.

On June 30, 2009, we published in the
Federal Register (74 FR 31201-31209,
Docket No. APHIS-2009-0023) a
proposal® to amend the regulations to
modify the conditions under which fruit
may be moved interstate from a
quarantined area. We proposed to
eliminate the requirement that each lot
of finished fruit be inspected at the
packinghouse and found to be free of
visible symptoms of citrus canker and to
remove the current prohibition on the
movement of fruit from a quarantined
area to American Samoa, Arizona,
California, Guam, Hawaii, Louisiana,
Commonwealth of the Northern Mariana
Islands, Puerto Rico, Texas, and the U.S.
Virgin Islands. (These are the
commercial citrus-producing areas
listed in § 301.75-5; we refer to them in
this document as commercial citrus-
producing States.)

We proposed to continue to require
fruit moved interstate from a

1 To view the proposed rule and the comments
we received, go to (http://www.regulations.gov/
fdmspublic/component/main?main=DocketDetail
&d=APHIS-2009-0023).

quarantined area to be treated with an
approved disinfectant and to be packed
in a commercial packinghouse that
operates under a compliance agreement.
We proposed these changes to relieve
some restrictions on the interstate
movement of fresh citrus fruit from
quarantined areas while maintaining
conditions that would prevent the
artificial spread of citrus canker.

We solicited comments concerning
our proposal for 60 days ending August
31, 2009. We received 34 comments by
that date. They were from citrus
producers, citrus packers, industry
organizations, researchers, and
representatives of State and foreign
governments. Twenty-three commenters
supported the proposed rule. Two of
these commenters also directly
addressed issues raised in the remaining
comments, which are discussed below
by topic.

Selection of an Option for Mitigating the
Risk Associated With the Interstate
Movement of Regulated Fruit From a
Quarantined Area

In a final rule? effective and
published in the Federal Register on
November 19, 2007 (72 FR 65172-65204,
Docket No. APHIS-2007-0022), we
amended the regulations to establish
new conditions for the interstate
movement of regulated fruit from an
area quarantined for citrus canker. That
final rule eliminated a requirement that
the groves in which fruit to be moved
interstate is produced be inspected and
found free of citrus canker. Instead, we
added the packinghouse inspection
requirement mentioned earlier. We
retained the other requirements that had
been in the regulations, including the
requirement that the fruit be treated
with a surface disinfectant and the
prohibition on the movement of fruit
from a quarantined area into
commercial citrus-producing States.

We established those conditions
based on the conclusions of a pest risk
assessment (PRA) and risk management
analysis (RMA) prepared for the 2007
rulemaking. The PRA concluded that
asymptomatic, commercially produced
citrus fruit, treated with a disinfectant
and subject to other mitigations, is not
epidemiologically significant as a

2 To view the November 2007 final rule, go to
(http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail
&d=APHIS-2007-0022).
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pathway for the introduction and spread
of citrus canker.

The RMA examined the risks
associated with both symptomatic and
asymptomatic fruit and concluded that
the introduction and spread of Xcc into
other States through the movement of
commercially packed fresh citrus fruit
from quarantined areas is unlikely. In
addition, the RMA concluded that a
phytosanitary inspection would ensure,
with high confidence, that few shipped
fruit would have symptoms of citrus
canker disease. However, the RMA also
concluded that the evidence available at
that time was not sufficient to support
a determination that fresh citrus fruit
produced in an Xcc-infested grove
cannot serve as a pathway for the
introduction of Xcc into new areas, thus
necessitating the prohibition on
movement of fruit into commercial
citrus-producing States.

In our responses to public comments
in the Background section of the
November 2007 final rule, we stated: “If,
in the future, evidence is developed to
support a determination that
commercially packed citrus fruit (both
symptomatic and asymptomatic) is not
an epidemiologically significant3
pathway for the introduction and spread
of citrus canker, we would undertake
rulemaking to amend our regulations
accordingly.”

Since the publication of the
November 2007 final rule, two
publications have provided additional
evidence regarding the potential of fruit
to serve as a pathway for the
introduction and spread of citrus
canker. This new evidence addresses
key uncertainties and caused us to
revisit our previous findings. The first
article, by Gottwald et al. (2009),
documents research on the survival of
Xcc on commercially produced and
packed citrus fruit and the likelihood
that such fruit could serve as a
mechanism to spread the disease. The
second article, by Shiotani et al. (2009),
documents research on the survival of
Xcc on commercially produced
mandarin fruits and the likelihood of
spread of Xcc to trees from harvested
mandarins.

Accordingly, we prepared updates to
the PRA and RMA that had
accompanied the November 2007 final

3 The term “epidemiologically significant” refers
to the minimum conditions required for
introduction of a disease into an unaffected area.
Our judgment of whether fruit is an
epidemiologically significant pathway for disease
transmission is based on the likelihood that the
fruit itself will be infected with the disease, that the
infection will occur in a way or at a level sufficient
for transmission of the disease, and that such an
infected fruit will encounter the biological
conditions required for transmission of the disease.

rule. The updated PRA, titled “An
Updated Evaluation of Citrus Fruit
(Citrus spp.) as a Pathway for the
Introduction of Citrus Canker Disease
(Xanthomonas citri subsp. citri)”
(March 2009), examines the information
presented in Gottwald et al. (2009) and
Shiotani et al. (2009) in the context of
the earlier PRA. Based on the evidence
presented in both the November 2007
PRA and the two new publications, the
updated PRA concludes that
asymptomatic fruit (treated or
untreated) is not epidemiologically
significant as a pathway for introducing
citrus canker. It further concludes that
symptomatic fruit subjected to a
packinghouse process that includes
washing with disinfectants is also not
epidemiologically significant as a
pathway for introducing citrus canker.
These conclusions led us to prepare a
supplemental RMA, titled “Movement
of Commercially Packed Citrus Fruit
from Citrus Canker Disease Quarantine
Area; Supplemental Risk Management
Analysis” (May 2009). The
supplemental RMA takes into account
the conclusions of the updated PRA as
well as the evidence and discussion
presented in the November 2007 RMA.
Like the November 2007 RMA, the
supplemental RMA was submitted for
peer review, in accordance with the
Office of Management and Budget’s
bulletin on peer review. All the
materials associated with the peer
review on the supplemental RMA,
including the peer reviewers’ comments
and our responses, are available at
(http://www.aphis.usda.gov/

peer _review/peer review agenda.shtml).

The peer reviewers’ comments were
considered in developing the
supplemental RMA.

The supplemental RMA concludes
that multiple lines of evidence,
including, but not limited to, evidence
from the two recent studies and the
November 2007 RMA, indicate that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the introduction and spread of Xcc,
ie.

® Disease management practices in
the grove reduce, but do not eliminate,
Xcc populations.

® Commercially produced fruit
harvested in areas where Xcc exists may
be visibly infected or the fruit may carry
the pathogen either on its surface or in
wounds.

® Citrus canker disease development
between harvest and packinghouse, via
wounding for example, is not likely.

® Procedures for cleaning and
disinfecting fruit are routinely applied
by packinghouses.

® The individual efficacy of these
procedures for removing or destroying
Xcc may not be known in detail, but the
effect of packinghouse treatments
reduces the prevalence of viable Xcc
and therefore the level of inoculum
associated with commercially packed
fresh citrus fruit.

® Packinghouse processing that
includes a disinfectant treatment further
reduces amounts of Xcc inoculum on
infected or contaminated fruit.

® The viability of bacteria on fruit and
in lesions and wounds diminishes after
the fruit is harvested.

® The viability of Xcc bacteria that
survive the packing process will further
diminish during shipping.

® Epiphytic populations of Xcc may
aid in pathogen dispersal, but
substantial evidence indicates that
bacterial populations do not infect
intact mature fruit.

® Evidence indicates that wounds on
harvested fruit containing Xcc inoculum
do not lead to citrus canker lesion
development, and Xcc populations
generally decline rapidly, although
wounds might occasionally retain Xcc
populations that decline more slowly.

® The cool temperatures at which
citrus fruit are stored and shipped and
the duration of storage reduce the ability
of Xcc to reproduce and cause infection.

® As a condition for successful
establishment, Xcc, in amounts
sufficient to cause infection, must
encounter not only an environment with
a conducive temperature, relative
humidity, moisture, and wind events for
infection, but also must encounter host
plant tissue that is either at a
susceptible growth stage or is wounded
and then must successfully enter this
tissue.

® Despite substantial international
trade between Xcc-infected and
noninfected countries, there is no
authenticated record of movement of
diseased fruit or seeds resulting in the
introduction of Xcc to new areas.

In light of this evidence, the
supplemental RMA considered five risk
management options for the interstate
movement of commercially packed
citrus fruit from areas quarantined for
citrus canker:

® Option 1: Allow distribution of all
types and varieties of commercially
packed citrus fruit to all U.S. States,
without packinghouse treatment with a
disinfectant.

® Option 2: Allow distribution of all
types and varieties of commercially
packed citrus fruit to all U.S. States,
subject to packinghouse treatment with
an Animal and Plant Health Inspection
Service (APHIS)-approved disinfectant,
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but without the current inspection
requirement.

® Option 3: Allow distribution of all
types and varieties of commercially
packed citrus fruit to all U.S. States
except commercial citrus-producing
States, subject to packinghouse
treatment of citrus fruit with an APHIS-
approved disinfectant treatment; and,
allow distribution of all types and
varieties of commercially packed citrus
fruit to all U.S. States, including
commercial citrus-producing States,
subject to packinghouse treatment with
an APHIS-approved disinfectant
treatment and APHIS inspection for
symptoms of citrus canker.

® Option 4: Allow distribution of all
types and varieties of commercially
packed citrus fruit to all U.S. States
other than commercial citrus-producing
States, subject to packinghouse
treatment with an APHIS-approved
disinfectant.

® Option 5: Leave the current
regulations for the interstate movement
of citrus fruit from areas quarantined for
citrus canker unchanged.

After considering the evidence
presented in the updated PRA and the
supplemental RMA and the conclusions
of those documents, we determined that
currently available scientific evidence
provides additional certainty that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the spread of Xcc. Therefore, no
mitigations beyond treatment with an
APHIS-approved disinfectant are
necessary. Accordingly, we proposed to
implement Option 2.

Several commenters acknowledged
that the risk associated with the
interstate movement of regulated fruit
from a quarantined area is low but
stated that, if there is any risk associated
with allowing fruit to move from areas
quarantined for citrus canker into
commercial citrus-producing States,
such movement should be prohibited.
These commenters stated that citrus
canker has been a destructive and costly
disease in Florida, one which spurred
an eradication attempt that was
ultimately unsuccessful, and that other
commercial citrus-producing States do
not want to be at risk for the
introduction and establishment of the
disease. One commenter recommended
that we err on the side of caution in
making changes to the regulations and
stated that further research should be
done before fruit from quarantined areas
is allowed into commercial citrus-
producing States.

Two of these commenters proposed
additional risk mitigation measures to
address the risk they perceived to be

associated with fruit moved interstate
from an area quarantined for citrus
canker. Both stated that such fruit
should not be allowed to move into the
eight-county Citrus Zone in south
Texas. These commenters cited the
suitability of Texas’ climate to citrus
canker establishment (as demonstrated
by previous outbreaks of citrus canker
in Texas), the susceptibility of grapefruit
(a common citrus crop in Texas) to
citrus canker, and citrus canker’s effect
on young citrus trees. One of these
commenters additionally requested that
fruit destined for Texas originate only
from groves that have been certified as
being free of citrus canker for more than
a year, based on a survey.

Another commenter, responding to
some of these commenters, stated that
no agricultural trade between States and
countries anywhere in the world could
be conducted if minimal risk is
unacceptable and that the proposed rule
would mitigate the risks to the point
that risks are negligible.

Our goal in restricting the interstate
movement of plants, plant products, and
other articles is not to achieve zero risk,
which, as the last commenter noted,
cannot be achieved in agricultural trade.
Rather, we seek to impose restrictions
on the interstate movement of such
articles that are commensurate with the
risk they pose and that mitigate the risk
associated with their interstate
movement. Based on all the available
scientific evidence, the updated PRA
and supplemental RMA concluded that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the introduction and spread of Xcc.
We received several comments on the
two new publications that led us to
prepare the updated PRA and
supplemental RMA, as well as
comments on the updated PRA and
supplemental RMA themselves. These
comments are discussed in further
detail later in this document. However,
they did not change our conclusion that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the spread of Xcc. Accordingly, this
final rule implements Option 2 as
proposed.

We are not retaining the current
prohibition on the distribution of fruit
from a quarantined area to commercial
citrus-producing States, and we are not
adding the additional mitigations
requested by two of the commenters.
Based on our determination that fruit is
not an epidemiologically significant
pathway, we have determined that those
additional mitigations are unnecessary
to prevent the spread of citrus canker

via the interstate movement of fruit from
quarantined areas. As noted, it is
impossible to eliminate all risk
associated with the interstate movement
of fruit from quarantined areas; given
the conclusions of the updated PRA and
the supplemental RMA, following the
recommendation that we prohibit the
movement of fruit into commercial
citrus-producing States unless all risk is
eliminated would impose an
unnecessary restriction on the
movement of fruit.

Under section 412(a) of the Plant
Protection Act (7 U.S.C. § 7712), the
Secretary of Agriculture may prohibit or
restrict the interstate movement of any
plant or plant product if the Secretary
determines that the prohibition or
restriction is necessary to prevent the
dissemination within the United States
of a plant pest or noxious weed. Based
on our supplemental RMA, APHIS has
concluded that commercially packed
citrus fruit treated with an APHIS-
approved disinfectant is not an
epidemiologically significant pathway
for the dissemination of citrus canker
within the United States. Accordingly,
APHIS has determined that it is not
necessary to prohibit the interstate
movement of regulated fruit that is
commercially packed and treated with
an APHIS-approved disinfectant from
an area that is quarantined for citrus
canker in order to prevent the
dissemination within the United States
of a plant pest. This determination is
based on the findings of the updated
PRA and the supplemental RMA
referred to earlier in this document and
our judgment that the application of the
measures we proposed will prevent the
dissemination of plant pests within the
United States.

One commenter who was opposed to
allowing the interstate movement of
citrus fruit from a quarantined area to
commercial citrus-producing States
stated that California, a commercial
citrus-producing State, is the home of
three of the most important resources of
citrus germplasm in the United States:
The National Clonal Germplasm
Repository for Citrus and Dates
(NCGRCD), a U.S. Department of
Agriculture-Agricultural Research
Service (ARS) facility supplying
budwood worldwide; the Citrus Clonal
Protection Program, University of
California-Riverside (UCR), the first
citrus germplasm program in the world
supplying budwood to California,
Arizona, and Texas; and the UCR Citrus
Variety Collection, perhaps the most
diverse citrus collection in the world
dating back to 1907. The commenter
stated that certified disease-free
budwood and a broad genetic basis for
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variety development and improvement
are the foundation of every successful,
profitable, and sustainable citrus
industry in the world and that those
three germplasm resources are the only
ones in the United States (if not the
world) that have not been exposed to
citrus canker or other devastating citrus
diseases such as citrus greening. The
commenter stated that taking a
“calculated” risk to expose these
invaluable resources to one of the worst
citrus diseases in the world, citrus
canker, based on limited field and
packinghouse practices that will not be
inspected for compliance is
unacceptable. This commenter also
stated that the Florida citrus industry
funded a project to “rescue” Florida
citrus germplasm by moving it to citrus
canker- and citrus greening-free
California in the NCGRCD facilities.

As we have determined that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the introduction and spread of citrus
canker, we do not expect that these
facilities will be exposed to citrus
canker as a result of the implementation
of this final rule.

However, it should be noted that
germplasm facilities are devoted to the
preservation of the germplasm within
the facilities and thus are protected
against potential sources of pest and
disease introduction. Indeed, potentially
infected germplasm from foreign
countries is imported into these same
facilities for screening purposes, which
is a much more likely pathway for the
introduction of diseases such as citrus
canker than the interstate movement of
regulated fruit from a quarantined area.
Allowing citrus fruit to be moved
interstate from quarantined areas into
California will not decrease the efficacy
of the biosecurity in place at these
facilities.

It should also be noted that, under
this final rule, packinghouses will be
inspected to ensure that they are
complying with the requirements to
treat regulated fruit with an APHIS-
approved disinfectant and to ensure that
the fruit is free of leaves, twigs, and
other plant parts, except for stems that
are less than 1 inch long and attached
to the fruit. With regard to the other
commercial fruit production practices
described in the November 2007 RMA,
we assume that commercial growers and
packinghouses will continue to employ
procedures that reduce the incidence of
citrus canker in their fruit, as citrus
canker lesions reduce the market value
of infected fruit.

New Evidence We Considered in the
Updated PRA and Supplemental RMA

Several commenters generally
addressed the Gottwald et al. (2009) and
Shiotani et al. (2009) publications. We
address these comments below.

One commenter stated that the
premise of both publications was to
prove that citrus canker cannot be
transmitted by infected or contaminated
citrus fruit. The commenter stated that,
scientifically, a negative premise cannot
be proven, and the commenter cited this
as one major flaw of these studies.
Another commenter stated that Shiotani
et al. (2009) did not demonstrate that
Xcc cannot be transmitted from fruit to
susceptible tissue, as it did not
adequately resolve the ability of Xcc to
spread from asymptomatic fruit.

One commenter, responding to the
first commenter, stated that the two
publications never set out to prove that
something cannot happen because,
philosophically and scientifically, this
is impossible. However, the commenter
stated, both publications soundly
proclaim that risks can very effectively,
very simply, and very reliably be
reduced below any reasonable and
measurable risk of transmitting citrus
canker disease.

As the last commenter states, neither
of the publications concluded that citrus
canker cannot be spread by fruit.
Gottwald et al. (2009) concluded that
“harvested and packinghouse-
disinfested citrus fruit are extremely
unlikely to be a pathway for Xcc to
reach and infect susceptible citrus and
become established in canker-free
areas.” Shiotani et al. (2009) concluded
that ““there is a low risk [of]
transmission” of Xcc from fruit. These
conclusions are consistent with the
conclusions of the updated PRA and
supplemental RMA, as described earlier.

Two commenters stated that the
research in the Gottwald et al. (2009)
and Shiotani et al. (2009) publications
should be tested and retested by others
who were not involved in the original
research before changing the conditions
under which fruit is allowed to move
from an area quarantined for citrus
canker. Three commenters stated that a
national task force consisting of
scientists from citrus-producing areas
other than Florida (and besides ARS
personnel) should be assembled to
address any change in current
quarantine regulations that might result
in the introduction of known
destructive pathogens from known
infected areas to noninfected areas (i.e.,
California, Arizona, Texas, etc.).

The Gottwald et al. (2009) and
Shiotani et al. (2009) publications were

produced independently, published in a
peer-reviewed journal, and came to
similar conclusions regarding the
epidemiological significance of fruit as
a pathway for the spread of citrus
canker. Among other topics they
address, these publications provide
valuable evidence regarding the
potential for Xcc to spread from infected
fruit to host plants in the field; this
evidence is what prompted us to
prepare the updated PRA and
supplemental RMA.

However, the updated PRA and
supplemental RMA considered all the
available evidence regarding the
potential of fruit to serve as an
epidemiologically significant pathway
for the introduction and spread of citrus
canker, not just the evidence in those
publications. The weight of all the
available evidence is what led us to the
conclusion that commercially packed
and disinfected fresh citrus fruit is not
an epidemiologically significant
pathway for the introduction and spread
of Xcc. We have determined that the
evidence provides adequate certainty
regarding this conclusion to remove
some restrictions on the interstate
movement of commercially packed and
disinfected fresh citrus fruit from an
area quarantined for citrus canker.

The November 2007 PRA and RMA
and the supplemental RMA prepared for
this rulemaking were all submitted for
peer review in accordance with the
Office of Management and Budget’s
bulletin on peer review. The peer
reviewers for the November 2007 PRA
and RMA and the supplemental RMA
were experts in plant pathology,
phytobacteriology, and risk assessment.
The comments we received from these
peer reviewers indicated that our
analysis of the available evidence
regarding the risk associated with the
movement of fruit from an area
quarantined for citrus canker was
sound.

It should also be noted that the
authors of the Shiotani et al. (2009)
publication were not affiliated with the
State of Florida in any way, and the
experiments in the Gottwald et al.
(2009) publication were conducted by
an international consortium of scientists
working cooperatively and reaching the
same conclusion after conducting
similar experiments in two different
countries, with participants from
Argentina as well as Florida.

Gottwald et al. (2009)

We received several comments
specifically addressing Gottwald et al.
(2009).

Some of the experiments included in
Gottwald et al. (2009) examined the
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effectiveness of treatment with a
disinfectant at reducing Xcc populations
on citrus fruit. One commenter stated
that the disinfection procedures
significantly reduced pathogen survival
but did not completely eliminate it. The
commenter stated that, considering the
large amount of fruit being shipped,
even a low survival rate of the pathogen
poses a high risk for the introduction of
Xcc to a disease-free area.

This commenter also stated that the
limitation of treatments in disinfecting
fruit with lesions or fruit wounds
contaminated with inoculum of the
pathogen is well known. Oxidizing
agents cannot effectively remove or
reduce inoculum to acceptable levels in
wounded tissue because of the natural
reducing agents that occur in fruit
tissue. Furthermore, these treatments
would have little or no effect on
established fruit lesions that act as
reservoirs of inoculum. Thus, the
commenter stated, without any
inspections, even a few lesions on fruit
would pose a high risk because the
pathogen could not be eliminated using
existing disinfection practices.

Another commenter stated that one
cannot in a practical sense sterilize the
surface of fruit; it would do more harm
than good, and there is no biological
reason to do so. The commenter stated
that there is an inoculum threshold
necessary to naturally establish citrus
canker under even the most conducive
conditions (10° colony-forming units
(cfu)/milliliter (ml) for intact tissue
infection, 103 cfu/ml for wounded) and
that fruit disinfection easily achieves
the low levels of inoculum necessary to
avoid the risk of disease transmission.
The commenter stated that the concern
that inoculum in wounds on fruit could
not be completely eliminated overlooks
the fact that the bacteria do not even
cause an infection at the wound site, let
alone become liberated to possibly
induce a lesion elsewhere.

The November 2007 RMA and the
supplemental RMA both acknowledge
the fact that disinfection treatments are
not completely effective against Xcc
bacteria in lesions. However, as the
November 2007 RMA stated, there is
abundant evidence that shows that
packinghouse disinfection treatments
destroy surface bacteria and reduce the
viability of all bacteria on fruit. We did
not rely solely on the Gottwald et al.
(2009) publication in making our
determination that treatment with an
APHIS-approved disinfectant is an
effective mitigation against the risk of
spread of citrus canker; rather, we
considered all the available evidence
regarding the effectiveness of
disinfectant treatments.

In addition, other evidence indicates
that bacteria that remain in lesions after
disinfection are not epidemiologically
significant. For example, Gottwald et al.
(2009) provided additional evidence
supporting the conclusion that the
viability of bacteria on fruit and in
lesions and wounds diminishes after the
fruit is harvested and that the viability
of Xcc bacteria which survive the
packing process will further diminish
during shipping.

We disagree with the first commenter
that the effectiveness of disinfectant
treatment on bacteria in wounds is a
concern. The second commenter is
correct to note that Xcc bacteria in
wounds do not cause infections at the
wound site. As discussed in the
supplemental RMA, evidence indicates
that wounds on harvested fruit
containing Xcc inoculum do not lead to
citrus canker lesion development, and
Xcc populations generally decline,
although wounds might occasionally
retain Xcc populations that decline
more slowly.

Finally, with respect to the first
commenter’s concern about elimination
of bacteria, we acknowledge that the
surface disinfectant treatments
approved by APHIS reduce numbers of
Xcc cells to low or undetectable levels,
but do not necessarily provide complete
eradication. As the second commenter
notes, complete eradication would be
impractical. In any case, it is not
necessary to completely eradicate Xcc in
order to ensure that disinfected fruit is
not an epidemiologically significant
pathway. While the updated PRA and
supplemental RMA conclude
specifically that commercially packed
and disinfected fresh citrus fruit is not
an epidemiologically significant
pathway for the introduction and spread
of Xcc, it is not just the disinfection
process that makes fruit not an
epidemiologically significant pathway
for Xcc, but also the biology of Xcc and
the conditions that must be fulfilled in
order for Xcc transmission from infected
fruit to a host plant to occur, among
other factors.

Some commenters addressed
experiments in the Gottwald et al.
(2009) publication that were designed to
investigate the likelihood that citrus
fruit disposed of by consumers may
serve as a source of inoculum for nearby
host material. Gottwald et al. (2009)
studied the transmission of Xcc from
unprocessed, infected ‘Ruby Red’
grapefruit and ‘Lisbon’ lemon and
packinghouse-processed ‘Ruby Red’
grapefruit in cull piles to ‘Duncan’
grapefruit seedlings during natural
weather events. During the course of the
experiments, citrus canker lesions did

not develop on the grapefruit seedlings
(488 seedlings total) surrounding the
diseased fruit, in spite of extensive
leafminer damage present on some of
the seedlings. Xcc bacteria were not
detected in assays of the foliage.

Gottwald et al. (2009) repeated the
cull pile experiment to see if
transmission of Xcc from infected,
unprocessed ‘Ruby Red’ grapefruit fruit
is possible under simulated extreme
wind and rain conditions. Infected fruit
were either placed in a cull pile or
suspended by vertical strings. One
seedling 0 meters (m) downwind from
the cull pile became infected when
subjected to the highest wind speed (25
m per second (m/s)) and simulated rain,
developing 1 lesion on a single leaf
injured by the action of the high-speed
fan. The other 191 plants in the study
did not develop Xcc lesions. No Xcc
lesions developed on the 192 plants
placed at the same distance and
subjected to the same wind speed (0, 10,
and 25 m/s with water) from Xcc-
infected grapefruit suspended from
string. Xcc was recovered from 1
collection screen set up 2 m from
suspended fruit, but no Xcc was
recovered from the other 144 collection
screens set up at various distances (0 to
10 m) from cull piles or suspended fruit.
Gottwald et al. (2009) stated that this
cull pile experiment was ““a highly
contrived situation designed to provide
every possible opportunity for dispersal
of Xcc and would be unlikely to occur
in most areas, except those locations
where hurricanes or tropical storms are
common occurrences.”’

One commenter noted that one plant
surrounding infected fruit in cull piles
did develop the disease in one of the
simulated wind and rain experiments,
indicating that this pathway of
transmission is possible. The
commenter stated that one might think
that this level of transmission from an
infected fruit to a healthy plant is very
low, but this can be interpreted as very
high under the set of conditions
established for the experiments. The
commenter stated that conducting these
studies in regions where other
environmental conditions exist and
with a different group of scientists may
lead to a different conclusion.

A second commenter stated that both
Gottwald et al. (2009) and Shiotani et al.
(2009) demonstrate that transmission of
the bacterium is a difficult process to
replicate and expressed a view that the
natural spread of the bacterium from
infected fruit to host plants remains
poorly understood. The commenter
stated that the cull pile transmission
experiments conducted by Gottwald et
al. (2009) do not provide conclusive
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evidence that the risk of fruit-to-tree
transmission is insignificant. The
commenter stated that these trials were
conducted with little replication and
did not adequately represent weather
events that are conducive to the
transmission of the bacterium, that the
authors did not demonstrate that Xcc
could initiate infections under the
experimental conditions in positive
controls, and that the employed
diagnostic methods were not tested in
positive controls.

This commenter also noted that
transmission of Xcc from infected fruit
to host plants did occur, despite each
wind speed treatment being applied for
only 5 minutes. While APHIS
concluded that the experimental
conditions that produced this result
were “highly contrived,” the commenter
stated, due to the small-scale nature of
this trial, small sample sizes, short
exposure times, and lack of adequate
controls, the risk of transmission under
natural conditions remains feasible and
significant. The commenter concluded
that the experiments by Gottwald et al.
(2009) demonstrated the ability of Xcc
to be spread from symptomatic citrus
fruit.

A third commenter stated that the
transmission of Xcc from infected fruit
to host plants in the simulated extreme
wind and rain conditions was probably
because of mechanical contact and
injury, not from anything most people
would consider as a natural
transmission event. This commenter
also noted that the cull pile in that
experiment was composed of freshly
picked and heavily infected fruit, not
fruit that had been graded and
disinfected according to packinghouse
protocol. The commenter stated that the
value of this experiment is that it
demonstrates the “tipping point” for
canker infection from fruit. The
commenter stated that if the other
commenters envision a pile of freshly
picked canker-infected grapefruit
suddenly arriving in a grapefruit
orchard in Australia, Arizona, or
California immediately adjacent to
susceptible plants and experiencing 25
m/s winds accompanied by rain, the
scenario is excessively imaginary. The
“tipping point,” in this commenter’s
view, identifies the dangerous
conditions for shipping fresh fruit from
a canker endemic area so they can be
completely avoided.

We agree with the first two
commenters that it would have been
optimal to have additional replications
of the experiment in which Xcc was
transmitted from infected fruit to host
plants, to better determine the rate at
which transmission occurs in these

conditions. However, as noted, the
conditions in the experiment in which
Xcc was successfully transmitted from
infected fruit to host plants were
extreme conditions, designed (as the
third commenter states) to establish
whether transmission of Xcc from
infected fruit to host plants is possible,
not whether it is likely. (As the third
commenter notes, Gottwald et al. (2009)
concluded that the lesion that resulted
from the simulated wind and rain cull
pile experiment ‘“was the result of a leaf
wound.”)

In the context of the other
experiments Gottwald et al. (2009)
performed to assess the likelihood of
fruit-to-plant transmission, and in the
context of the conditions of the
experiment, including not only the
simulated extreme wind and rain
conditions but also the fact that the fruit
were unprocessed and untreated and the
placement of those fruit directly
adjacent to host plants, we have
determined that this one successful
transmission is consistent with a
determination that commercially packed
and disinfected fresh citrus fruit is not
an epidemiologically significant
pathway for the introduction and spread
of Xcc, given all the available evidence
about the potential for fruit to serve as
a pathway.

Although the first commenter is
correct that conducting the experiments
in other environmental conditions and
with another group of scientists might
lead to a different conclusion, based on
the available science regarding the
transmission of citrus canker, the
environmental conditions under which
these experiments were conducted are
extremely suitable to the potential
transmission of citrus canker. Fruit that
were specifically selected for their high
level of infection and that were
subjected to none of the packinghouse
processes (including disinfection) that
are known to reduce the viability of Xcc
infection were used in attempts to infect
highly susceptible grapefruit plants at
the most susceptible stage of the
plants’development. The one trap plant
that was infected was placed
immediately adjacent to the infected
fruit and subjected to simulated extreme
wind and rain conditions that are
unlikely to occur in most areas. We have
determined that it is unlikely that
studies in other regions and under other
environmental conditions would
produce a greater level of transmission
of the disease from infected fruit to host
plants.

We have determined that the
Gottwald et al. (2009) experiments
adequately represented weather events
that are conducive to the transmission

of Xcc and represented a range of
weather conditions as well. The trials
were conducted both in field conditions
that were not conducive to the
transmission of Xcc, in Argentina, and
that were conducive, in Florida.

It would be difficult to develop a
positive control for the cull pile
experiments, as a positive control would
require the successful transmission of
Xcc, which Gottwald et al. (2009) were
only able to accomplish under
conditions described in the publication
as “highly contrived.” (It should be
noted that this was not APHIS’
description.) Nevertheless, it should be
noted that the authors who performed
the cull pile experiments have
performed similar experiments using
yard blowers, as documented in Bock et
al. (2005) and Parker et al. (2005). These
publications demonstrated that using a
forced air source for wind and hose
water for rain will elicit and spread Xcc
from infected plants. In one experiment
in Bock et al. (2005), the blower was run
for 5 minutes, the same duration as in
the 25-m/s artificial wind and rain cull
pile experiment, and bacteria were
recovered from the water to which the
infected plants were exposed. Different
experiments in both papers using
different durations produced the same
results. We would presume that using
similar techniques to elicit and spread
Xcc from infected fruit would be
effective, if fruit was an
epidemiologically significant pathway.

The commenter correctly notes that
the Gottwald et al. (2009) publication
did not describe any positive controls
for the immunostrips used in the cull
pile experiments to determine whether
Xcc was present. However, a personal
communication with one of the authors
of that publication indicates that the
experimenters did use positive controls
to confirm that the immunostrips were
working properly and thus would have
indicated that Xcc was present if it had
been present.

We disagree with the second
commenter that the exposure times in
the cull pile experiments in Gottwald et
al. (2009) were ‘“‘short.” The 5-minute
exposure time in the 25-m/s artificial
wind and rain experiment was sufficient
to infect 1 test plant. The commenter
also ignores the field cull pile
experiments, which each took place for
several weeks, at different times of year.

Finally, it is important to note that
our determination that commercially
packed and disinfected fresh citrus fruit
is not an epidemiologically significant
pathway for the introduction and spread
of Xcc does not rest solely upon the
Gottwald et al. (2009) cull pile
experiments, although they do provide
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valuable evidence supporting that
determination. Rather, that
determination takes into account all the
evidence considered in the November
2007 RMA, the updated PRA, and the
supplemental RMA, including evidence
about the biology of the disease, the
effectiveness of disinfectant treatment,
the conditions that must be fulfilled for
disease transmission to occur, and the
fact that the movement of commercial
citrus fruit has not been associated with
an outbreak of the disease anywhere in
the world.

Shiotanietal. (2009)

We also received several comments
specifically addressing Shiotani et
al. (2009).

One commenter stated that, in
Shiotani et al. (2009), proper positive
controls proving that the polymerase
chain reaction (PCR) detection
technique is working were not included
in one set of experiments. (We believe
the commenter is referring to the
examination of fruit collected from a
diseased commercial orchard to
investigate the survival of Xcc.)The
commenter stated that the lack of
controls casts doubts on the results of
this research.

The commenter correctly notes that
there is no explicit discussion of
controls in the “Materials and Methods”
section of the paper. This does not mean
that the proper controls were not used,
but we cannot verify that they were.
That said, the fact that isolations and
bioassays made from the same material
also yielded negative results supports
the PCR results.

One commenter stated that the
Shiotani et al. (2009) experiments used
a laboratory strain of Xcc that has not
been shown to be pathogenic but, the
publication stated, ““is believed to be as
robust as the wild-type.” The
commenter stated that this demonstrates
critical flaws in the experimental design
and that the conclusions of Shiotani et
al. (2009) can thus not be accepted
without reasonable doubts.

The commenter quotes from the
“Discussion” section of the Shiotani et
al. (2009) publication. In the ‘“Materials
and Methods” section, the authors
discuss the laboratory strain in more
detail: “A marked strain of X. citri pv.
citri (KC21Rif100) that is resistant to
rifampicin was used as inoculum. This
strain is a stable, spontaneously derived
mutant from strain KC21 (Shiotani et
al., 2008), which has been shown to be
as pathogenic as other strains of X. citri
pv. citri in infection studies.” We
believe this information addresses the
commenter’s concern.

The Shiotani et al. (2009) publication
included experiments designed to assess
the potential for spread of Xcc from
mature Satsuma mandarin fruit
inoculated with the marked strain of
Xcc mentioned above and suspended in
polypropylene net bags in navel orange
trees. One commenter noted that, in one
of the four experiments conducted,
citrus canker was transmitted from
culled mandarin fruit to leaves of navel
orange trees in an orchard.

Another commenter, responding to
the first commenter, noted that the
infections in that experiment were not
caused by the marked strain of Xcc but
by the wild type. Citrus canker is
endemic in the area where this study
was done, so a tagged strain was used.
That way, the commenter stated, the
researchers have an idea where the
inoculum is coming from. The
commenter stated that the fact that wild-
type canker bacteria occasionally are
caught in traps or cause infection on
plants in the experiment does not
undermine the conclusion in any way;
in fact, it demonstrates that conditions
conducive to the transmission of canker
existed, and the marked strain on and in
fruit did not demonstrate any risks of
disease transmission.

We agree with the second commenter.

One commenter stated that the
Shiotani et al. (2009) publication does
not provide a high degree of confidence
that transmission of Xcc from
contaminated fruit to host plants is not
epidemiologically significant. Although
no transmission of Xcc was observed,
the commenter suggested that it is
possible that this was due to
unexplained variables. Rainfall data
were provided but no information was
provided on the growth stage of trap
plants, insect presence in the orchard,
potential wounds and insect damage,
spray history within the orchard, or
other significant wind and weather
events. Because the experiments were
conducted in a commercial orchard, the
commenter stated, it would be expected
that pest and disease management
would have been practiced at some
point prior to the study.

As noted earlier, the Shiotani et
al. (2009) experiments used a marked
strain of Xcc because Xcc is endemic in
the area where the experiments took
place. The wild-type strain of Xcc
occurred in the orchard where the
experiments took place, throughout the
experiments. This indicates that at least
some plants in the orchard were at a
susceptible growth stage, and in general
the transmission of Xcc between trees in
the orchard indicates that whatever
unexplained variables may have been

present did not impede the normal
transmission of Xcc.

In Shiotani et al. (2009), the authors
state, for the initial assay of fruit from
diseased orchards, “No chemicals had
been sprayed to control the disease,”
addressing the commenter’s concern
about the previous employment of
disease control methods. Disease control
is not addressed directly for the other
experiments, including the experiments
regarding the potential spread of Xcc
from Satsuma mandarin fruits.
However, other statements in the
publication imply that no disease
control techniques were employed in
the orchard:

In September 2006, the Satsuma
mandarin orchard in Saga was
damaged by typhoon No.0613. The
typhoon brought rain with strong
southerly winds with maximum
speeds of 50 m/s to the orchard,
which is located on a south-facing
hillside. The severe meteorological
conditions of this typhoon strongly
facilitated spread of citrus canker,
leading to the highest incidence of the
disease in the orchard in the last
decade. ... It is most likely that small
populations of the wild strain of X.
citri pv. citri survived in the orchard.
Citrus canker infection caused by the
wild strain indicated that conditions
were also conducive for the
establishment and spread of the
introduced KC21Rif100 strain. The
KC21Rif100 strain did not exude from
lesions on Satsuma mandarin fruits
after they were discarded in an
orchard in October 2006, although
conditions were conducive for the
spread of X. citri pv. citri.

If disease control techniques had been
employed in the orchard, we assume
that the authors would not have
described the conditions as conducive
for the spread of Xcc.

These statements also indicate that
information on significant wind and
water events was provided, specifically
with regard to typhoon No. 0613.

Shiotani ef al. (2009) did not provide
any information on insect presence or
pest control in the orchard. The citrus
leafminer is known to occur in Japan,
but we do not know whether it occurs
in the orchard. However, it is important
to note that insects themselves are not
known to be vectors for Xcc; the
presence of the citrus leafminer or
another insect in the orchard might
increase the severity of canker in the
orchard, but it would not enable
transmission of Xcc from infected fruit
to host plants.

The commenter stated it is likely that
naturally infected tissues have a higher
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ability to transmit the bacterium than
artificially surface-inoculated fruit,
which were used in Shiotani et

al. (2009).

Shiotani et al. (2009) determined that
the bacteria in the lesions that resulted
from the artificial inoculation were
viable. We know of no evidence that
suggests that bacteria in natural lesions
are more effective than surface-
inoculated bacteria in spreading Xcc,
and the commenter did not supply any.

The commenter stated that another
limitation of the design of this
experiment is that it did not include a
control group to demonstrate tree-to-tree
transmission under a similar set of
conditions.

Tree-to-tree transmission was
demonstrated through the incidence of
the wild-type strain of Xcc, which the
publication discussed. In this case, the
wild-type strain acted as a control to
show that transmission of Xcc within
the orchard was possible and did occur.

The commenter also stated that the
uncertainties cited by the commenter
are acknowledged by the authors, who
suggested that conditions may have
been unfavorable for spread of the
bacterium.

The statement in Shiotani et al. (2009)
that conditions may have been
unfavorable for disease spread referred
to one replication of the experiment.
The publication goes on to note that
disease spread occurred at high levels in
a subsequent replication:

In the experiments started in
November 2005 and March 2006, no
canker symptoms were observed on
any branches beneath the discarded
fruits. This may be because weather
conditions were unfavourable for
disease spread during this period.
During the experiment started on
May 2006, canker lesions were
observed on leaves of navel oranges
located beneath the discarded
Satsuma mandarin fruits. ...The
severity of the disease was greater in
2006 than in 2005. The incidence of
citrus canker in the orchard was 36.2
percent and severity was 18.0. The
high incidence may be attributed to
typhoon No. 0613 that occurred on
September 17, 2006.

In addition, it should be noted that
our determination that commercially
packed and disinfected fresh citrus fruit
is not an epidemiologically significant
pathway for the introduction and spread
of Xcc does not rest solely on the
experiments in Shiotani ef al. (2009),
although they do provide valuable
evidence supporting that determination.
Rather, that determination reflected our
analysis of all the evidence considered

in the November 2007 RMA, the
updated PRA, and the supplemental
RMA, as discussed earlier.

Shiotani et al. (2009) also examined
the survival of Xcc bacteria on the
surface of artificially inoculated fruit
that were retained for sampling. One
commenter noted that viable Xcc was
isolated from 3 canker lesions from 2
out of 6 Satsuma mandarin fruit (a
cultivar resistant to citrus canker), 3
months after inoculation. Given these
results, the commenter concluded that
symptomatic citrus fruit (treated or
untreated) remain a potential source of
inoculum.

We agree with the commenter that
some viable bacteria may remain in
lesions of infected fruit. However, in
those fruits, the strain KC21Rif100 was
found in only 3 of 14 lesions andat a
bacterial population lower than 3 x 103
cfu per lesion. This is consistent with
one of the findings of the November
2007 RMA and the supplemental RMA,
which is that the viability of bacteria on
fruit and in lesions and wounds
diminishes after the fruit is harvested.
Diminishing bacterial populations are
less likely to provide adequate
inoculum to incite infection.

It should also be remembered that the
fruit that were sampled and found to
have viable bacteria had been stored in
protected conditions. The fruit that were
artificially inoculated and used in the
experiment regarding the potential of
spread of citrus canker did not serve as
sources of citrus canker transmission,
even when the lesions had just been
formed and presumably contained high
levels of inoculum. The rinds of the
artificially inoculated fruits retrieved
after 3 days in the orchard did not have
any viable bacteria. Finally, as noted
earlier in the discussion of Gottwald et
al. (2009), other evidence indicates that
bacteria that remain on the fruit in
lesions and wounds after disinfection
are not epidemiologically significant.

The commenter is correct to note that
Satsuma mandarin is a resistant variety
of citrus. As noted in the supplemental
RMA, the Gottwald et al. (2009) and
Shiotani et al. (2009) publications used
citrus cultivars that represented the
extremes of susceptibility from highly
susceptible (grapefruit) to less
susceptible varieties (lemon,
mandarins). APHIS assumes cultivars
not specifically studied would fall
within this range of susceptibility and
the results are therefore applicable to all
citrus cultivars. In any case, the
supplemental RMA and November 2007
RMA consider many different sources of
evidence in making the determination
that the viability of bacteria on fruit and
in lesions and wounds diminishes after

the fruit is harvested, not just the
Shiotani et al. (2009) publication.

One commenter noted that the
authors of Shiotani et al. (2009) state: ““It
is possible that bacterial cells of
KC21Rif100 strain could not grow and
colonize the surface of the contaminated
fruits due to lack of nutrients.” The
commenter stated that, considering that
at least a small percentage of fruit is
always decaying during shipment and
marketing, this decayed fruit can
contaminate other fruit with nutrients
that will make survival of the bacteria
more likely.

The commenter provided no evidence
suggesting that this would occur, and
we are aware of none. The available
evidence suggests that rotting fruit
would not provide nutrients that would
make survival of Xcc bacteria more
likely. For example, Fulton and
Bowman (1929) demonstrated that
canker does not survive on rotting fruit.
In addition, decaying fruit would be
decaying due to the presence of other
organisms, and Xcc does not compete
well with other organisms, as described
in Fulton and Bowman (1929) and Leite
(1990).

One commenter stated that, at the end
of the Shiotani et al. (2009) publication,
the authors indicate that navel oranges
are more susceptible to canker than
mandarins. The commenter stated that
this indicates that their pathogen
survival studies on mandarins will not
reflect the true risk of transmission of
the pathogen/disease. Two other
commenters echoed this concern and
stated that, because California’s growing
situation is quite different than those in
the research areas, there are serious
issues about the extrapolation of data
from study of only a few varieties.
Another commenter, approaching this
issue differently, suggested that
restrictions on the interstate movement
of different varieties of citrus fruit could
vary based on the variety’s resistance to
citrus canker.

The Shiotani et al. (2009) publication
does not actually state that Satsuma
mandarins are more resistant to Xcc
than navel oranges, although this is
widely acknowledged to be true. In any
case, as noted earlier, the Gottwald et al.
(2009) and Shiotani et al. (2009)
publications used citrus cultivars that
represented the extremes of
susceptibility from highly susceptible
(grapefruit) to less susceptible varieties
(lemon, mandarins). APHIS assumes
cultivars not specifically studied would
fall within this range of susceptibility
and the results are therefore applicable
to all citrus cultivars. The commenters
did not provide any specific reasons to
question this assumption.
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In general, although we recognize that
there are limitations in extrapolating
from results achieved with Satsuma
mandarins, the Shiotani et al. (2009)
provides valuable evidence supporting
our determination that commercially
packed and disinfected fresh citrus fruit
is not an epidemiologically significant
pathway for the introduction and spread
of Xcc. We took this evidence into
account along with the Gottwald et al.
(2009) publication and the other
evidence cited in the November 2007
RMA and the supplemental RMA in
making this determination.

Other Issues in the Updated PRA and
Supplemental RMA

One of the conclusions in the updated
PRA is that standard packinghouse
procedures and post-harvest treatments
will remove and/or devitalize epiphytic
populations of Xcc. This conclusion is
echoed in the supplemental RMA.

One commenter stated that the
conclusion in the updated PRA that Xcc
has a low survival potential is in
contrast to earlier research by
Golmohammadi et al. (2007), who
reported that Xcc was frequently
detected on fruit with canker-like
symptoms in commercial consignments
of citrus from Uruguay and Argentina
into Spain. These consignments were
accompanied by phytosanitary
certification stating that fruit had been
treated with postharvest bactericides,
including chlorine and sodium
orthophenylphenate. The presence of
Xcc on these samples was confirmed by
molecular and pathogenicity testing.
Pathogenicity assays on grapefruit
leaves confirmed that Xcc cells
remained viable and were able to
produce symptoms despite the
application of postharvest treatments
and low temperature storage.

Both the updated PRA and the
supplemental RMA addressed
Golmohammadi et al. (2007). The
updated PRA and supplemental RMA
state that the results in Golmohammadi
et al. (2007) indicate that disinfection
protocols are not 100 percent effective.
Some samples were only positive by
PCR protocols. The authors concluded
this was probably due to the
disinfection treatments, which would
reduce bacterial populations, and may
induce the noncultivable state in the
analyzed lesions. They further suggested
that the bacterial cells in the lesions
could be stressed after the fruit
treatments (washing, disinfection,
chemical treatments, transport, and
storage at low temperatures for variable
periods of time). Pathogenicity tests
were successfully conducted only by
artificial laboratory inoculations; the

epidemiological significance of these
results was not evaluated.

Pathogenicity tests of bacteria in the
laboratory do not indicate whether the
bacteria would actually be able to infect
host plants in a field setting, where
conditions are likely to be less favorable
than in a laboratory. The fact that
Golmohammadi et al. (2007) concluded
that bacterial cells in the lesions could
be stressed after the fruit treatments
suggests that the bacteria would not
have been able to do so, particularly
given the results of the experiments
Gottwald et al. (2009) and Shiotani et
al. (2009) conducted that addressed the
transmission of Xcc from infected fruit
to host plants in the field. Since
Gottwald et al. (2009) and Shiotani et
al. (2009) both used untreated fruit in
their experiments, and Golmohammadi
et al. (2007) concluded that
packinghouse processing and
disinfection treatment further reduce
the viability of the bacteria, we have
determined that the results of
Golmohammadi et al. (2007) are
consistent with the determination that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the introduction and spread of Xcc.

One commenter, specifically noting
the detections of Xcc on fruit with
canker-like symptoms in commercial
consignments of citrus from Uruguay
and Argentina into Spain, stated that
standard harvesting and packinghouse
procedures may not effectively
eliminate infected fruit from the export
pathway.

Both the November 2007 RMA and
the supplemental RMA acknowledge
this. However, these procedures do
reduce the prevalence of viable Xcc in
commercial consignments of fruit, thus
bolstering the conclusion that
commercially packed and disinfected
fresh citrus fruit is not an
epidemiologically significant pathway
for the introduction and spread of Xcc.

One commenter stated that the
supplemental RMA claims that the
“uncertainties’”” recognized in the
November 2007 RMA are now
answered, but the question of additional
“uncertainties” is completely
disregarded.

The supplemental RMA has an
extensive discussion of remaining
uncertainties in the discussion of
options at the end of the document. The
commenter did not identify any specific
uncertainties that the supplemental
RMA did not address.

One commenter stated that, in the
supplemental RMA, there is not a single
biological reference to fruit pests such
as the peel miner and to the fact that

there is no scientific work/information
for its impact on diseases such as citrus
canker. The supplemental RMAsimply
disregards this classic epidemiological
factor under the general assumption
“Vectors do not have a role in disease
epidemiology and if they do, it is not
subject to regulation.” The commenter
stated that this disregard of valid,
researchable questions is highly
disturbing.

The role of insects in citrus canker
outbreaks was discussed in the
November 2007 RMA. The
supplemental RMA does not recreate or
revise the entire body of evidence cited
in the November 2007 RMA, but rather
builds on that body of evidence and
evaluates those areas of evidence
addressed by the new research. Because
none of the newer research cited in the
supplemental RMA addressed the role
of insects in citrus canker outbreaks, we
did not update the discussion in the
November 2007 RMA.

With regard to the issue of vectors,
one commenter stated that canker is a
local lesion disease that does not invade
the vascular system and is not
transmitted by sucking insects or mites,
including citrus leafminer and peel
miner. The commenter stated that citrus
leafminer is not a vector for the canker
bacterium.

The November 2007 RMA indicates
that injuries caused by the Asian
leafminer can produce wounds that
serve as infection courts in leaves and,
to a lesser extent, fruit, but the leafminer
itself is not known to be a vector for the
spread of citrus canker. In the November
2007 final rule, we discussed the peel
miner, stating that injuries from the peel
miner would be likely to increase the
susceptibility of fruit to infection, and
increase the severity of the infection if
they became infected. In terms of overall
spread of citrus canker, however, the
peel miner would not likely be as
epidemiologically significant as the
Asian leafminer, since leaves of citrus
trees and plants are more susceptible to
citrus canker infection than the peels of
citrus fruit.

We also note that there exists no
evidence indicating that the peel miner
is a vector for citrus canker, and we
would presume that the peel miner is
not a vector, for the reasons cited by the
second commenter.

Comments on the November 2007 RMA

The November 2007 RMA contained a
discussion of the potential for
introduction and establishment of Xcc
in various climatic conditions.

One commenter stated that the idea
that California has unfavorable
environmental conditions for pathogen
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establishment is simply untrue. The
commenter stated that summer
monsoons commonly go through the
Imperial Valley, and thunderstorms
with high winds occasionally occur in
the Central Valley (both important
citrus-producing areas of California),
while humidity can reach adequate
levels for canker establishment in the
coastal areas of Ventura County (lemon-
producing areas).

The November 2007 RMA states:
“Using hourly wind speed and
precipitation, monthly average
temperature, and annual and seasonal
precipitation data to determine the
expected incidence and severity of
citrus canker if introduced into
California, Borchert et al. (2007)
concluded that favorable events in
California citrus growing areas occurred
‘... predominantly during the winter
season when precipitation is greatest,
but temperatures are less conducive for
infection activity and citrus growth.
This would likely result in low
incidence and severity of citrus canker
in California if the disease were
introduced...” ... The ‘Mediterranean’
climate (dry summers) typical of most of
California and the arid climate of
Arizona make [Xcc] establishment less
likely in those States. However, in
microclimates with highly susceptible
cultivars such as along the California
coast between San Diego and Ventura
establishment is still possible, as
demonstrated by the occurrence of
citrus canker disease in Iran and the
Arabian Peninsula on a highly
susceptible variety of Mexican lime.”

We acknowledge that, as the
commenter stated, summer monsoons
and thunderstorms occur in California,
but that is not inconsistent with the
discussion in the November 2007 RMA.
The information presented by the
commenter has not led us to change the
conclusions in the November 2007 RMA
regarding the suitability of California’s
climate for the establishment of citrus
canker.

One commenter stated that we should
have more solid information on the
source of previous outbreaks before
making the changes we proposed.

The November 2007 RMA also
analyzed the information available on
the source of previous outbreaks. It
concluded, “In summary, there is an
unfortunate lack of conclusive
information regarding the origins of
previous outbreaks. Most published
accounts are speculative. However,
whatever the lack of certainty may be
regarding the theories of [Xcc]
introduction pathways, they all agree
that trees or propagative tree parts are
most likely the original source of [Xcc]

introduction. Conclusive evidence that
fresh fruit is a pathway for the
introduction of [Xcc] has never been
presented.” The November 2007 RMA
also noted, and the supplemental RMA
repeated, that ‘“no canker outbreaks
have ever been associated with the entry
of fruit into the United States or
anywhere in the world, nor has the
ability of fruit to serve as a pathway of
[Xcc] dissemination ever been
demonstrated in any scientific
experiment, and it seems very unlikely
that fruit would be an epidemiologically
significant pathway.”

The evidence that has been developed
and presented in the two studies that
prompted the preparation of the
updated PRA and supplemental RMA is
consistent with the historical record on
the source of citrus canker outbreaks,
which largely ties them to the
movement of infected nursery stock
rather than the movement of infected
fruit.

Compliance Agreements and Leaves

In addition to the requirement for
treatment with an APHIS-approved
disinfectant, we proposed to retain the
requirement that regulated fruit moved
interstate from an area quarantined for
citrus canker be free of leaves, twigs,
and other plant parts, except for stems
that are less than 1 inch long and
attached to the fruit. We proposed to
retain this requirement because other
plant parts pose different risks than fruit
does; canker lesions on leaves, for
example, typically have much higher
bacterial populations than canker
lesions on fruit.

In the Background section of the
proposed rule, we stated that, under the
proposed rule, APHIS inspectors would
no longer be on site at packinghouses to
enforce the requirements for treatment
and removal of leaves, twigs, and other
plant parts. We would require in our
compliance agreements with
commercial packinghouses that these
activities be conducted in accordance
with the regulations, and inspections
would be conducted to ensure that
treatment is being performed properly
and that no leaves, twigs, or other plant
parts are being included in containers of
fruit moved interstate.

Two commenters stated that
eliminating mandatory inspection of
fruit to be moved interstate for visible
symptoms of citrus canker raises
questions about how APHIS will assure
adherence to compliance agreement
requirements.

As stated, we will continue to inspect
commercial packinghouses that pack
fruit to be moved interstate to verify that
they are adhering to the requirements in

the regulations, as agreed to in the
compliance agreement. These
inspections will be conducted regularly.
Inspectors will check treatments to
ensure that they are being performed in
accordance with the regulations (for
example, verifying the pH level and the
concentration in a sodium hypochlorite
treatment). Inspectors will also open
and inspect a random sample of packed
boxes of fruit to verify that the packed
fruit is free of leaves, twigs, and other
plant parts. We have experience
successfully enforcing compliance
agreements with similar requirements
for many other domestic quarantine
programs.

One commenter stated that
inadvertent citrus leaves included in
packed boxes of fruit may also carry the
pathogen/disease from one location to
another.

Another commenter stated that, in the
very unlikely event that a lesioned leaf
would be present in a fruit load,
conclusions that fruit is not an
epidemiologically significant pathway
can confidently be extended to aging
and drying leaves. The commenter
stated that it is unlikely that this source
of inoculum would represent any
different risk than fruit for inoculum
production and disease transmission.

Although the second commenter may
be correct, we have not undertaken a
thorough assessment of the risks
associated with allowing the interstate
movement of leaves of regulated species
from a quarantined area. We would
need to do so before allowing the
interstate movement of leaves.
Therefore, we proposed to retain the
requirement discussed earlier.

The first commenter is correct that
leaves could inadvertently be moved in
boxes of packed fruit. However, the
requirement that fruit be free of leaves
serves to mitigate that risk, as
packinghouse employees will need to
check to make sure that leaves are not
inadvertently packed so that the
packinghouse will be able to pass
inspections conducted under the
compliance agreements and continue to
pack fruit for interstate movement. In
addition, leaves are commonly removed
from boxes of packed citrus fruit as part
of commercial production practices.
Given these conditions, we have
determined that it is not necessary to
provide for any further restrictions on
the interstate movement of fruit in order
to prevent the inadvertent interstate
movement of leaves.

Citrus Greening

One commenter stated that we should
consider ongoing research on evaluating
citrus fruit as a potential source for the
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Asian citrus psyllid (ACP), the vector of
citrus greening, to acquire citrus
greening.

Restrictions on the movement of
certain articles due to the presence of
citrus greening have been put in place
under separate Federal orders; the
initial order was issued on
September 16, 2005, and was last
updated on September 21, 2009. The
September 21, 2009, Federal Order does
not restrict the interstate movement of
fruit from an area quarantined for ACP,
except to require that the fruit be
cleaned using normal packinghouse
procedures. These procedures are
sufficient to remove ACP. Fruit itself
has not been shown to be a potential
pathway for the spread of citrus
greening.

The commenter did not cite any
specific research that is ongoing
regarding ACP’s ability to acquire citrus
greening directly from fruit, and we are
not aware of any. However, if we
determine that additional restrictions
need to be placed on the interstate
movement of fruit from areas
quarantined for ACP, we would include
those restrictions in a new Federal
Order or in separate citrus greening
regulations, not in the citrus canker
regulations.

Illegal Movement of Nursery Stock

Section 301.75-6 of the regulations
prohibits, with limited exceptions, the
interstate movement of citrus nursery
stock from an area quarantined for citrus
canker. Three commenters stated that
the potential illegal movement of
nursery stock was the most risky
pathway for the introduction of citrus
canker into commercial citrus-
producing States other than Florida.
One recommended that, given the
limited resources available to plant
health regulatory programs, resources
should be concentrated on this pathway.
This commenter requested additional
resources to deal with the pathway.

One stated that adoption of the
proposed rule would likely increase the
illegal movement of Florida citrus
nursery plants into Texas, simply
because the general public may
conclude it is safe to transport citrus
nursery plants as well.

Two of the commenters stated that
efforts should be undertaken to increase
public awareness of the prohibition
against moving nursery stock interstate
from citrus canker quarantined areas.
Both of these commenters also
requested that enforcement efforts
against this illegal movement continue;
one requested increased resources for
those efforts.

We agree with these commenters that
the illegal movement of nursery stock is
a high-risk pathway. We have several
efforts underway to prevent the spread
of citrus canker and citrus greening
through the illegal movement of nursery
stock. In fiscal year 2009, we conducted
enforcement activities that included:

® Monitoring of retail markets and
wholesale distributors in commercial
citrus-producing States;

® Monitoring the Internet for the sale
and distribution of citrus plants from
quarantined areas;

® Monitoring retail and wholesale
establishments in States other than
commercial citrus-producing States for
citrus plants and plant products from
quarantined areas; and

® Conducting operations in concert
with State officials at State checkpoints
to ensure that shipments moving out of
Florida do not contain plants or plant
products whose movement is prohibited
and that shipments entering commercial
citrus-producing States do not contain
such products.

We are also sampling nursery stock
that is found moving illegally to
determine whether it is infected with a
citrus disease. In all these activities, we
work with State and local agencies, and
we notify them of whatever violations
we discover.

We are also conducting extensive
outreach efforts regarding the movement
of nursery stock from quarantined areas.
The Web site (http://
www.saveourcitrus.org) provides a
public clearinghouse of information on
safeguarding U.S. citrus resources and
preventing the illegal movement of
citrus plants from quarantined areas. We
will continue to employ resources on
enforcement and outreach as necessary
and as budget constraints allow.

We disagree with the commenter who
stated that the proposed rule would
likely increase introduction of illegal
Florida citrus nursery plants into Texas.
Although regulated fruit has been
allowed under the regulations to move
interstate to States other than
commercial citrus-producing States,
regulated nursery stock, except kumquat
plants produced under conditions
designed to prevent their infection with
citrus canker, is not allowed to move
interstate. Thus, the difference between
the allowable movement of regulated
fruit and regulated nursery stock already
exists, and our enforcement and
outreach efforts take it into account.

International Trade

Two commenters expressed concern
regarding trade issues. Both expressed
concern that the rule might result in
trading partners imposing additional

restrictions on the export of citrus fruit
from the United States. One stated that
we should not finalize the proposed rule
until we know that the European Union
(EU) agrees with the science that serves
as a basis for the rule, citing fears of
trade interruptions.

Another stated that the objective of
the rule was to demonstrate to our
trading partners that there is no risk of
spread of citrus canker via fruit, thus
allowing Florida to export fresh fruit to
countries that currently restrict or
prohibit such importations. This
commenter stated that jeopardizing
citrus-producing areas in the United
States so that Florida can trade with
citrus-producing areas around the world
is unacceptable.

Regulated fruit from Florida is
currently exported to other countries,
including the EU, in accordance with
those countries’ regulatory
requirements. We proposed to relieve
restrictions on the interstate movement
of fruit from an area quarantined for
citrus canker based on our
determination that commercially packed
and disinfected fresh citrus fruit is not
an epidemiologically significant
pathway for the introduction and spread
of citrus canker, not as part of an
attempt to reduce or remove restrictions
on the exportation of Florida citrus fruit
to other countries. Other countries are
not obligated to change their
requirements for the importation of
plant products based on changes in our
regulations on the interstate movement
of plant products.

We are willing to have exchanges
with foreign national plant protection
organizations to discuss our findings,
but because we have determined the
restrictions that have been in place on
the movement of fruit from a
quarantined area are no longer justified
by the scientific evidence, we are
removing restrictions that are no longer
warranted.

Kumgquats

One commenter requested that we
remove kumquats from the list of
regulated articles in § 301.75-3(a), thus
allowing kumquat fruits to be moved
interstate from the quarantined area
with leaves and stems, as they are
commonly marketed. The commenter
stated that there has not been any citrus
canker found in Pasco County, FL,
where all of the commenter’s kumquats
are grown, and that there has been no
citrus canker found in commercial
kumquat groves. The commenter also
stated that a professor at the University
of Florida’s horticulture department has
stated that “Nagami kumquats and
citrus canker are incompatible...Far
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from acting as a host, the Nagami
kumquats suppress it by causing the
inoculated tissue to die and the affected
leaves to fall off.”

Although there are numerous
references stating that kumquats are
highly resistant to citrus canker (see
Gottwald et al. (2002) and Francis et al.
(2009)), we are aware of no references
that state that citrus canker does not
infect kumquats, or that kumquats are
incompatible with citrus canker. For
that reason, we list kumquat plants and
plant parts (including fruit, leaves, and
stems) as regulated articles in § 301.75-
3(a). If evidence is developed that
indicates that citrus canker does not
infect kumquats, we will amend the list
of regulated articles accordingly.

With respect to the commenter’s
specific concern, we note that if
kumquats were removed from the list of
articles regulated for citrus canker,
kumquat leaves would still be
prohibited from moving interstate from
Florida under the September 21, 2009,
Federal order on citrus greening, which
prohibits the interstate movement of
plants and plant parts other than fruit
from species that are hosts of citrus
greening.

Regulatory Impact Analysis

Addressing the preliminary regulatory
impact analysis and initial regulatory
flexibility analysis we prepared for the
proposed rule, two commenters stated
that the document devotes almost 18
pages to the expected impacts of the
proposed rule on the Florida industry.
In the 2% pages addressing the expected
effects for the other commercial citrus-
producing States, it is noted that APHIS
expects ‘‘the primary effect of the rule
would be to preserve Florida’s fresh
market in the long run.” The
commenters noted that the analysis
states that ““...a reduction in the packout
rate for fresh market fruit in the other
commercial citrus-producing States due
to citrus canker infestation would likely
have a larger economic impact than has
been experienced by Florida, due to
their greater reliance on fresh citrus
sales, especially of oranges.” The
analysis also states that “in the event
that citrus canker were to spread to
other commercial citrus-producing
States, we do not anticipate that other
commercial citrus-producing States
would find profitable alternative
markets for fruit that could not be sold
on the fresh market.” The commenters
stated that this rule change is clearly for
the benefit of the Florida citrus
industry, and the interstate movement
of citrus fruit from areas quarantined for
citrus canker into commercial citrus-
producing States should not be allowed

as the risks to the citrus industry in
other commercial citrus-producing
States are too high.

As discussed in the updated PRA and
supplemental RMA, commercially
packed and disinfected fresh citrus fruit
is not an epidemiologically significant
pathway for the introduction and spread
of Xcc. We prohibit the interstate
movement from a quarantined area of
plants and plant products that are more
likely pathways, such as grass clippings,
plant clippings, tree clippings, and
nursery stock, which (as other
commenters noted) is the highest-risk
pathway for the spread of citrus canker.

We acknowledge that citrus produced
in other commercial citrus-producing
States is produced primarily for the
fresh market; for that reason, protecting
the appearance of the fruit is critical for
citrus production in for those States. We
are committed to protecting against the
spread of citrus canker to other
commercial citrus-producing States, as
evidenced by the mitigations required
by the final rule for the interstate
movement of fresh fruit from
quarantined areas and the other
movement restrictions in the
regulations.

Consistent with the requirements of
the Regulatory Flexibility Act (RFA),
our preliminary regulatory impact
analysis and initial regulatory flexibility
analysis focused on any significant
impacts the proposed rule could have
on small entities. We determined that
significant impacts on small entities, if
they occur as a result of this final rule,
are most likely to be experienced in
Florida; the economic effects of
allowing freer movement of Florida
citrus are likely to be distributed among
consumers in other States, as discussed.

Miscellaneous Change

We proposed to revise the definition
of commercial packinghouse in
§301.75-1 to read: “An establishment in
which space and equipment are
maintained for the primary purpose of
disinfecting and packing citrus fruit for
commercial sale. A commercial
packinghouse must also be licensed,
registered, or certified with the State in
which it operates and meet all the
requirements for the license,
registration, or certification that it
holds.”

In this final rule, we are changing the
proposed definition to indicate
specifically in the second sentence that
the commercial packinghouse must be
licensed, registered, or certified for
handling citrus fruit. The proposed
definition could have been interpreted
as referring to any type of license,
registration, or certification; indicating

that the license, registration, or
certification of a commercial
packinghouse must be specifically for
handling citrus fruit provides additional
specificity and clarifies the intent of the
definition.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the change discussed in this
document.
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Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
Immediate implementation of this rule
is necessary to provide relief to those
persons who are adversely affected by
restrictions we no longer find
warranted. The shipping season for
Florida citrus fruit is in progress.
Making this rule effective immediately
will allow interested producers and
others in the marketing chain to benefit
during this year’s shipping season.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

We have prepared an economic
analysis for this rule. The economic
analysis provides a cost-benefit analysis,
as required by Executive Order 12866,
and an analysis of the potential
economic effects of this action on small
entities, as required by the RFA. The
economic analysis is summarized
below. Copies of the full analysis are
available on the Regulations.gov Web
site (see footnote 1 in this document for
a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

APHIS has determined that this final
rule will continue to prevent the spread
of citrus canker from quarantined areas
while allowing the interstate movement
of fruit and lessening the compliance
burden associated with the fruit
movement regulations. The rule will
remove the risk of lot rejection of fresh
fruit intended for interstate shipment
solely because the fruit exhibits citrus
canker symptoms, thereby supporting
the long-term preservation of domestic
fresh fruit markets for Florida’s
commercial packinghouses and growers.
Fresh citrus fruit will no longer require
diversion to other uses or markets
because of citrus canker symptoms. In
addition, APHIS is removing the current
prohibition on the movement of
Florida’s fresh citrus fruit to other
commercial citrus-producing States. We

do not anticipate that citrus production
in these States will be significantly
affected by Florida’s market reentry.

While the lots rejected during the
2008-09 season were successfully
diverted for processing or to fresh fruit
markets within Florida or outside the
United States, affected citrus producers
and commercial packinghouses incurred
revenue declines because of elimination
charges and the lower prices received
due to product diversion. The cost of
producing citrus fruit intended for the
fresh market is greater than the cost of
production for the processed market,
where the physical appearance of the
fruit is not important.

Impact on Small Entities

The RFA requires that agencies
consider the economic impact of rule
changes on small businesses,
organizations, and governmental
jurisdictions. Section 605 of the RFA
allows an agency to certify a rule if the
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
Following is the factual basis for such
certification in this case.

Based on the determination that fresh
citrus fruit treated using an APHIS-
approved disinfectant is not an
epidemiologically significant pathway
for transmission of the disease, this final
rule will remove the requirement of an
APHIS inspection of fresh packed citrus
intended for the domestic market for
symptoms of citrus canker disease. The
final rule will require the treatment of
fresh citrus from a commercial
packinghouse with an APHIS-approved
disinfectant. The final rule will relieve
prohibitions associated with the current
limited permit requirement, and allow
the reentry of fresh citrus fruit from
Florida into other commercial citrus-
producing States. This action is being
taken to relieve restrictions on the
Florida citrus industry that we believe
are no longer warranted while
continuing to prevent the spread of
citrus canker to other commercial citrus-
producing States and territories.

Florida’s citrus commercial
packinghouses and fresh citrus
producers comprise the industries that
will be directly affected by this final
rule. The small business size standard
for citrus fruit packing, as identified by
the Small Business Administration
(SBA) based upon the North American
Industry Classification System (NAICS)
code 115114 (Postharvest Crop
Activities) is $6.5 million or less in
annual receipts. There are currently 174
commercial packinghouses in Florida
under APHIS Packinghouse Compliance
Agreements, 56 of which are registered

with the Florida Department of
Agriculture and Consumer Services’
Division of Fruit and Vegetables. While
the classification of all of these
establishments by sales volume is not
available, it is estimated that
approximately 40 of the 56 registered
commercial packinghouses are the top-
grossing citrus commercial
packinghouses. The remaining
packinghouses are small establishments
known primarily as gift packers. At least
95 percent of Florida fresh citrus
shipments are packed by the top 40 (23
percent) commercial packinghouses in
the State.* The Fresh Shippers Report,
as reported by the Citrus Administrative
Committee, details quantities of fresh
citrus shipped by the top 40 shippers
each season.® During the 2007-08
season, annual sales for 14 of the top 40
shippers (35 percent) were below the
SBA size standard of $6.5 million. It is
estimated that at least 82 percent of
Florida’s citrus packers, including the
small gift packers, will be considered
small according to the SBA size
standards.

The final rule is also expected to
positively affect producers of fresh
citrus in Florida currently facing an
increasing number of lots rejected at the
packinghouse level each season.
Packing and elimination charges for
growers are higher for fruit diverted to
the within-State or export markets, or to
processing plants. In addition, fruit
diverted to processing yields lower
revenues for growers who have already
borne the higher costs of producing fruit
intended for the fresh market.

A majority of the Florida citrus
producers that will be affected by the
final rule are small, based on 2007
Census of Agriculture data and SBA
guidelines for entities classified within
the farm categories Orange Groves
(NAICS 111310) and Citrus (except
Orange) Groves (NAICS 111320). SBA
classifies producers in these categories
with total annual sales of not more than
$750,000 as small entities. According to
2007 Census data, there were a total of
6,061 citrus farms in Florida in 2007. Of
this number, 90 percent had annual
sales in 2007 of less than $500,000,
which is well below the SBA’s small-
entity threshold of $750,000.6 Any costs
associated with the final rule are
expected to be minimal, especially
given the producers’ gains from fewer

4 “Fresh Shippers Report: 2007-08 Season
Through July 31, 2008,” Citrus Administrative
Committee, August 8, 2008. (http://
www.citrusadministrativecommittee.org/)

5 Tbid.

6 Source: SBA and 2007 Census of Agriculture.
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rejections of fresh citrus lots destined
for the domestic market.

Producers of fresh fruit in other
commercial citrus-producing States may
also be impacted by the rule to the
extent that the reintroduction of Florida
fresh citrus changes the supply in these
States. However, APHIS does not
anticipate significant increases in fresh
citrus supplies into these markets as a
result of this final rule as indicated by
historic data on Florida fresh citrus
shipments. According to 2007 Census
data, there were a total of 15,658 citrus
farms in the United States in 2007. Of
this total, 329 were located in Arizona,
7,358 in California, 884 in Hawaii, 210
in Louisiana, and 750 in Texas. In each
State, at least 91 percent of all farms had
annual sales in 2007 of less than
$500,000 and are classified as small
entities according to SBA guidelines.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
interstate movement of citrus fruit
under the conditions specified in this
rule will not have a significant impact
on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of

1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov Web
site.” Copies of the environmental
assessment and finding of no significant
impact are also available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et
seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301-DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781-
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec.
204, Title II, Public Law 106-113, 113
Stat. 1501A-293; sections 301.75-15 and
301.75-16 issued under Sec. 203, Title
II, Public Law 106-224, 114 Stat. 400 (7
U.S.C. 1421 note).

m 2.In § 301.75-1, the definition of
commercial packinghouse is revised to
read as follows:

§ 301.75-1 Definitions.

* * * * *
Commercial packinghouse. An

establishment in which space and

equipment are maintained for the

7 Go to (http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail
&d=APHIS-2009-0023). The environmental
assessment and finding of no significant impact will
appear in the resulting list of documents.

primary purpose of disinfecting and
packing citrus fruit for commercial sale.
A commercial packinghouse must also
be licensed, registered, or certified for
handling citrus fruit with the State in
which it operates and meet all the
requirements for the license,
registration, or certification that it holds.
* * * * *

§ 301.75-4 [Amended]

m 3. Section 301.75-4 is amended as
follows:

m a. In paragraph (d)(2)(ii)(D), by
removing the first sentence.

m b. By removing paragraph (d)(6).

m 4. Section 301.75-7 is revised to read
as follows:

§301.75-7 Interstate movement of
regulated fruit from a quarantined area.

(a) Regulated fruit produced in a
quarantined area or moved into a
quarantined area for packing may be
moved interstate with a certificate
issued and attached in accordance with
§ 301.75-12 if all of the following
conditions are met:

(1) The regulated fruit was packed in
a commercial packinghouse whose
owner or operator has entered into a
compliance agreement with APHIS in
accordance with § 301.75-13.

(2) The regulated fruit was treated in
accordance with § 301.75-11(a).

(3) The regulated fruit is free of
leaves, twigs, and other plant parts,
except for stems that are less than 1 inch
long and attached to the fruit.

(4) If the fruit is repackaged after
being packed in a commercial
packinghouse and before it is moved
interstate from the quarantined area, the
person that repackages the fruit must
enter into a compliance agreement with
APHIS in accordance with §301.75-13
and issue and attach a certificate for the
interstate movement of the fruit in
accordance with §301.75-12.

(b) Regulated fruit that is not eligible
for movement under paragraph (a) of
this section may be moved interstate
only for immediate export. The
regulated fruit must be accompanied by
a limited permit issued in accordance
with § 301.75-12 and must be moved in
a container sealed by APHIS directly to
the port of export in accordance with
the conditions of the limited permit.

(Approved by the Office of
Management and Budget under control
number 0579-0325)
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Done in Washington, DC, this 15th
day of October 2009.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9—-25328 Filed 10-21-09: 8:45 am]|
BILLING CODE 3410-34-S

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket No. EERE-2008—-BT-TP-0007]
RIN 1904-AB77

Energy Conservation Program: Test
Procedures for Fluorescent Lamp
Ballasts (Standby Mode)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) is amending its test
procedures for fluorescent lamp ballasts
under the Energy Policy and
Conservation Act. These amendments
address the measurement of energy
consumption of fluorescent lamp
ballasts in the standby mode. These
amendments do not address energy
consumption in off mode, because DOE
has determined that these products do
not operate in off mode.

DATES: This rule is effective November
23, 2009. The incorporation by reference
of certain publications listed in this rule
was approved by the Director of the
Federal Register on November 23, 2009.

ADDRESSES: You may review copies of
all materials related to this rulemaking
at the U.S. Department of Energy,
Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., Suite 600, Washington, DC,
(202) 586—2945, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Please call Ms. Brenda
Edwards at the above telephone number
for additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Graves, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—1851. E-mail:
Linda.Graves@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585. Telephone:

(202) 586—-5827. E-mail:
Eric.Stas@hq.doe.gov.

SUPPLEMENTARY INFORMATION: This final
rule incorporates by reference into
Appendix Q of Subpart B of Title 10,
Code of Federal Regulations, part 430,
the following industry standards from
the American National Standards
Institute (ANSI):

1. ANSI Standard C82.2—-1984,
Revision of ANSI C82.2-1977
“American National Standard for Lamp
Ballasts—Methods of Measurement,”
October 21, 1983; and

2. ANSI Standard C82.2—-2002,
Revision of ANSI C82.2—-1994 (R1995)
“American National Standard for Lamp
Ballasts—Methods of Measurement of
Fluorescent Lamp Ballasts,” June 6,
2002.

Copies of the ANSI standards can be
obtained from the American National
Standards Institute, 25 W. 43rd Street,
4th Floor, New York, NY 10036, (212)
642—4900, or http://www.ansi.org. One
can also view a copy of these standards
at the U.S. Department of Energy,
Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., 6th Floor, Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.
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I. Authority and Background

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A1 of
Title III (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles,” which covers
consumer products (all of which are
referred to below as “covered
products”), including fluorescent lamp
ballasts (ballasts). (42 U.S.C. 6291(1)—(2)
and 6292(a)(13))

The program consists essentially of
testing, labeling, and Federal energy
conservation standards. The testing
requirements consist of test procedures
that manufacturers of covered products
must use as the basis for certifying to
DOE that their products comply with
EPCA energy conservation standards
and for representing the energy
efficiency of their products.

Section 323(b) of EPCA (42 U.S.C.
6293 (b)) authorizes DOE to amend or
establish new test procedures as
appropriate for each covered product. It
states that “[a]ny test procedures
prescribed or amended under this
section shall be reasonably designed to
produce test results which measure
energy efficiency, energy use, * * * or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use, as
determined by the Secretary [of Energy],
and shall not be unduly burdensome to
conduct.” (42 U.S.C. 6293(b)(3)) In
addition, EPCA states that DOE ‘‘shall
determine, in the rulemaking carried out
with respect to prescribing such
procedure, to what extent, if any, the
proposed test procedure would alter the
measured energy efficiency * * * of
any covered product as determined
under the existing test procedure.” (42
U.S.C. 6293(e)(1)) If DOE determines
that the amended test procedure would
alter the measured efficiency of a
covered product, DOE must amend the
applicable energy conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

For ballasts, the test procedures must
be “in accord with ANSI Standard
(C82.2—1984 or other test procedures
determined appropriate by the
Secretary.” (42 U.S.C. 6293(b)(5)) DOE’s
existing test procedures for ballasts,
adopted pursuant to the above
provisions, appear at Title 10 of the
Code of Federal Regulations (CFR) part
430, subpart B, appendix Q (“Uniform

1 For editorial reasons, Part B (Consumer
Products) and Part C (Commercial Equipment) of
Title IIT of EPCA were redesignated as Parts A and
A-1, respectively, in the United States Code.
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Test Method for Measuring the Energy
Consumption of Fluorescent Lamp
Ballasts™).

The Energy Independence and
Security Act of 2007 (Pub. L. 110-140;
EISA 2007) was enacted December 19,
2007, and contains numerous
amendments to EPCA. These include a
requirement that DOE must amend the
test procedures to include standby mode
and off mode energy consumption in the
overall energy efficiency, energy
consumption, or other energy descriptor
for each covered product for which
DOE'’s current test procedures do not
fully account for standby mode and off
mode energy consumption. If that is
technically infeasible, DOE must
prescribe a separate standby mode and
off mode energy use test procedure, if
technically feasible. (42 U.S.C.
6295(gg)(2)(A)) Any such amendment
must consider the most current versions
of International Electrotechnical
Commission (IEC) Standards 62301 and
62087. Id.

In a separate rulemaking proceeding,
DOE is considering energy conservation
standards for fluorescent lamp ballasts
(docket number EERE-2007-BT-STD-
0016; hereafter referred to as the ‘“ballast
standards rulemaking”). DOE initiated
that rulemaking by publishing a Federal
Register notice announcing a public
meeting and availability of the
Framework Document (‘““Energy
Efficiency Program for Consumer
Products: Public Meeting and
Availability of the Framework
Document for Fluorescent Lamp
Ballasts™) on January 22, 2008. 73 FR
3653. One issue DOE raised for
comment in the ballast standards
rulemaking Framework Document
related to DOE’s obligation to develop a
test procedure that measures the energy
consumed by fluorescent lamp ballasts
in standby mode and off mode. DOE
received comments on this issue from
interested parties, both orally at the
February 6, 2008 Framework public
meeting and in writing, and DOE
addressed these comments in a notice of
proposed rulemaking (NOPR) for the
test procedure published on January 21,
2009. 74 FR 3450 (hereafter the “January
2009 NOPR”). DOE presented and
explained the test procedure proposed
rule and received oral comments at a
public meeting on February 2, 2009.
DOE invited written comments, data,
and other information on the January
2009 NOPR and accepted such material
through April 6, 2009. Id.

The amendments contained in section
310(3) of EISA 2007 insert a new
subsection (gg)(3) into section 325 of
EPCA, which in part directs that any
final rule establishing or revising a

standard for a covered product adopted
after July 1, 2010, shall address standby
mode and off mode energy use. (42
U.S.C. 6295(gg)(3)) However, pursuant
to new section 325(gg)(2)(C) of EPCA (42
U.S.C. 6295(gg)(2)(C)), the amendments
for the test procedure will not apply to
the existing energy conservation
standards for fluorescent lamp ballasts.
Instead, the test procedure described in
today’s final rule will lay the
groundwork for DOE to measure and
consider energy consumed in standby
mode and off mode for the ballast
standards rulemaking (scheduled to be
completed in 2011) and future
rulemakings. This test procedure will
also provide a means for determining
compliance with any energy
conservation standard for fluorescent
lamp ballasts which DOE adopts that
includes such energy consumption.

II. Summary of the Final Rule

In this final rule, DOE is modifying
the current test procedures for
fluorescent lamp ballasts to incorporate
a measure of standby mode and off
mode energy consumption, as required
by section 310 of EISA 2007.

In the context of fluorescent lamp
ballasts, DOE reviewed the definitions
of “standby mode”” and “off mode”
contained in EPCA section 325(gg)(1).
(42 U.S.C. 6295(gg)(1)) DOE found that
while it is possible for fluorescent lamp
ballasts to operate in standby mode, the
off mode condition does not apply to
fluorescent lamp ballasts because they
do not operate in this mode. For this
reason, today’s final rule prescribes a
test method for measuring power
consumed in standby mode (see section
II1.C), but does not prescribe any off
mode test method.

Because no standby mode energy
conservation standard for fluorescent
lamp ballasts currently exists, the
introductory sentence in subsection 2.2
of appendix Q to subpart B of part 430
prescribed by this final rule states that
“[t]he measurement of standby mode
power need not be performed to
determine compliance with energy
conservation standards for fluorescent
lamp ballasts at this time. The above
statement will be removed as part of the
rulemaking to amend the energy
conservation standards for fluorescent
lamp ballasts to account for standby
mode energy consumption, and the
following shall apply on the compliance
date for such requirements.” Although
its application is not currently required,
the test method prescribed by this final
rule will enable DOE to consider the
development of standby mode energy
consumption requirements in the

context of the fluorescent lamp ballast
standards rulemaking.

As explained in the January 2009
NOPR, the definition of “standby mode”
created by EISA 2007 does not apply to
all ballasts. 74 FR 3450, 3456 (Jan. 21,
2009). Therefore, DOE proposed test
procedure amendments for standby
mode that would apply only to certain
ballasts under certain operating
conditions. See sections III.A and IIL.B
for a detailed discussion of the
definitions for “standby mode” and ““off
mode” and of the proposed test
procedures for standby mode.

The amendments contained in this
final rule are based on provisions
contained in and adapted from the
current ANSI testing standard, ANSI
Standard C82.2-2002. DOE’s existing
test procedure for fluorescent lamp
ballasts measures the input power for
active mode using ANSI Standard
(C82.2—-1984, as contained in 10 CFR part
430, subpart B, appendix Q, “Uniform
Test Method for Measuring the Energy
Consumption of Fluorescent Lamp
Ballasts.” However, the amendments
contained in this final rule are based on
measuring input power for the standby
mode test procedure using ANSI
Standard C82.2—-2002, the most current
version of that standard. The only
difference between the two test
procedures relates to the interference of
testing instrumentation. Specifically,
the input power measurement of C82.2—
2002 reduces the interference of
instrumentation on the input power
measurement as compared to C82.2—
1984. However, because modern
instrumentation does not significantly
interfere with input power
measurements, DOE understands that
the differences between the input power
measurements of the two test
procedures are negligible.

At this time, DOE is not updating the
fluorescent lamp ballast active mode
test procedure references of ANSI
Standard C82.2-1984 because DOE
intends to consider revising the
fluorescent lamp ballast active mode
test procedure in a subsequent
rulemaking, as discussed on pages 7
through 9 of the framework document
and at the Framework Document public
meeting in the ballast standards
rulemaking. (Public Meeting Transcript,
No. 9 at p. 70) 2

2 A notation in the form ‘“Public Meeting
Transcript, No. 9 at pp. 11-12 and 69-78" identifies
a written comment that DOE has received and has
included in the docket of a rulemaking. This
particular notation refers to a comment: (1)
Submitted during the public meeting on February
6, 2008; (2) in document number 9 in the docket
of this rulemaking; and (3) appearing on page 70 of
the transcript. In particular, this comment is found
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As discussed above, EPCA requires
that DOE determine to what extent, if
any, the proposed test procedure would
alter the measured energy efficiency of
a covered product as determined under
the current test procedure. (42 U.S.C.
6293(e)(1)) The amendments contained
in today’s final rule only add provisions
to sections 1, 2, and 3 of appendix Q to
subpart B of Part 430 to address new
definitions, test conditions, and
methods for measuring standby mode
power. These amendments do not affect
the existing active mode test procedure
or energy conservation standards in
place for fluorescent lamp ballasts,
because: (1) The existing active mode
test procedures are separate from and
can be applied independent of the
standby mode test procedure provisions;
(2) the current energy conservation
standards for fluorescent lamp ballasts
do not address standby mode energy
consumption; and (3) the standby mode
test procedure requirements do not
apply until the compliance date set
forth in the final rule amending the
energy conservation standards for
fluorescent lamp ballasts to account for
standby mode energy consumption
(anticipated in 2011). Thus, the test
procedure amendments contained in
this final rule will not change the
measurement of the ballast efficacy
factor, the metric on which the current
energy conservation standard is based.
In addition, EISA 2007 provides that
amendments to the test procedures to
include standby mode and off mode
energy consumption shall not be used to
determine compliance with previously
established standards. (42 U.S.C.
6295(gg)(2)(C)) Thus, inclusion of the
standby mode provisions in today’s
final rule amending DOE’s fluorescent
lamp ballast test procedures will not
alter the measured fluorescent lamp
ballast energy efficiency and will not
affect a manufacturer’s ability to
demonstrate compliance with the
existing energy conservation standards
for fluorescent lamp ballasts. Based on
the circumstances described above, DOE
believes that the EPCA requirement to
address whether a test procedure
amendment would alter the measured
efficiency of a product (thereby
requiring amendment of existing
standards) has been satisfied and that no
further amendments are necessary. DOE
notes that any representation regarding
fluorescent lamp ballast standby mode
energy use (such as in manufacturer
marketing literature) must be based on
the test procedure prescribed in this

in the docket for the fluorescent lamp ballast energy
conservation standards rulemaking (Docket No.
EERE-2007-BT-STD-0016, RIN: 1904—AB50).

final rule after it becomes effective. DOE
is currently unaware, however, of any
manufacturer making such
representations. Thus, DOE believes that
the test procedure in itself will have
little (if any) impact on manufacturers
unless and until DOE establishes
efficiency standards addressing standby
mode energy consumption in the
fluorescent ballast standards final rule.

The final rule also amends the
regulations to conform to format
requirements regarding the
incorporation by reference of the ANSI
standards.

III. Discussion
A. Definitions

In the January 2009 NOPR, DOE
proposed that only active mode and
standby mode operation are applicable
to fluorescent lamp ballasts. DOE also
proposed that off mode does not exist
for a ballast. 74 FR 3450, 3453 (Jan. 21,
2009). As discussed below, this position
remains valid for today’s final rule.

1. Active Mode

Although DOE is not directed to adopt
a test procedure for active mode in
section 325(gg) of EPCA, a review of the
definition of “active mode” and DOE’s
interpretation of its meaning is
necessary to clarify the definition of “off
mode,” which uses the term ‘“‘active
mode.” EPCA section 325(gg)(1)(A)(i)
defines “active mode” as “‘the condition
in which an energy-using product—(I) Is
connected to a main power source; (II)
has been activated; and (III) provides
1 or more main functions.” (42 U.S.C.
6295(gg)(1)(A)(i)) In the January 2009
NOPR, DOE stated that the main
function of a fluorescent lamp ballast is
to operate one or more fluorescent
lamps (i.e., provide and regulate current
to the lamps). 74 FR 3450, 3453 (Jan. 21,
2009). DOE also stated that the ballast
is operating the lamp when the lamp is
emitting any amount of light. Id.

In response to the January 2009
NOPR, the National Electrical
Manufacturers Association (NEMA)
questioned how DOE would treat
ballasts subject to a “fault load,” such
as ballasts operating under conditions
where it is not connected to a lamp, is
connected to a failed lamp, or is
connected to a faulty socket. (NEMA,
No. 27 at p. 1) NEMA commented that
this condition is not considered in the
European Union (EU) definition of
“standby mode” in Commission
Regulation No. 1265/2008, which states:
‘‘Standby mode(s)’ means a condition
where the equipment is connected to
the mains power source, depends on
energy input from the main power

source to work as intended and provides
only the following functions, which
may persist for an indefinite time:—
Reactivation function, or reactivation
function and only an indication of
enabled reactivation function, and/or—
information or status display;”
Commission Regulation (EC) No 1275/
2008 of 17 December 2008, L. 339/46 EN
Official Journal of the European Union
18.12.2008. (NEMA, No. 27 at p. 2)

In amending its test procedures to
account for standby mode and off mode
energy consumption, Congress
instructed DOE to take into account the
current version of IEC 62301 (EISA
2007, section 310). DOE notes that the
“standby mode” definition in IEC 62301
defines “standby mode” as the “lowest
power consumption mode which cannot
be switched off (influenced) by the user
and that may persist for an indefinite
time when an appliance is connected to
the main electricity supply and used in
accordance with the manufacturer’s
instructions.” However, this IEC
definition does not apply to a ballast
connected to a ‘“‘fault load,” because
connecting a ballast to a fault load is not
using a ballast in accordance with the
manufacturer’s instructions. Similarly,
while not controlling here, DOE agrees
that ballasts connected to a fault load
likewise do not meet the EU definition
of “standby mode.” DOE did not
address the “fault load” condition in the
NOPR.

Upon further consideration and in
response to NEMA’s comment, DOE
believes a ballast that is connected to a
“fault load” is in active mode. In fault
mode, the ballast meets all three criteria
for active mode function. More
specifically, the ballast is activated,
connected to mains power, and
providing a main function. The main
function of a ballast connected to a fault
load is to apply a voltage across the
sockets in an attempt to start and
operate a lamp if a lamp were properly
installed. Thus, DOE believes active
mode for fluorescent ballasts is the
condition in which the ballast is
providing a regulated current to a
properly installed functional lamp or
providing a voltage to the sockets to
start and operate a lamp if a functional
lamp were properly installed. The above
clarifies DOE’s statement in the January
2009 NOPR regarding active mode
operation of fluorescent lamp ballasts.

2. Standby Mode

EPCA section 325(gg)(1)(A)(iii)
defines “standby mode” as “‘the
condition in which an energy-using
product—(I) is connected to a main
power source; and (II) offers 1 or more
of the following user-oriented or
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protective functions: (aa) To facilitate
the activation or deactivation of other
functions (including active mode) by
remote switch (including remote
control), internal sensor, or timer. (bb)
Continuous functions, including
information or status displays
(including clocks) or sensor-based
functions.” (42 U.S.C.
6295(gg)(1)(A)(iii)) As described below,
two key aspects of this definition are
that fluorescent lamp ballasts must: (1)
Be connected to a main power source,
and (2) offer the activation or
deactivation of other functions by
remote switch or internal sensor.

To be in the “standby mode” under
the EPCA definition of that term in part
requires that fluorescent lamp ballasts
be connected to their main power
source. (42 U.S.C. 6295(gg)(1)(A)(iii))
This requirement effectively precludes
the majority of ballasts from having
standby mode energy consumption,
because most ballasts are operated with
on-off switches, motion sensors, circuit
breakers, or other relays that connect
main power to switch on the ballast.
Once the main power source is
connected to the ballast, the ballast
immediately begins to provide voltage
to the lamp sockets to start a lamp (if a
functional lamp were properly installed)
and then to provide a regulated current
to a properly-installed, functional lamp.
In this way, the ballast is in active
mode, as discussed above. Thus, DOE
finds that those ballasts that are
controlled by disconnecting the main
power source from the ballast never
operate in standby mode.

EPCA'’s definition of “standby mode”
also applies to energy-using products
that facilitate the activation or
deactivation of other functions by
remote switch, internal sensor, or timer.
(42 U.S.C. 6295(gg)(1)(A)(iii)(1I)(aa))
DOE interprets this condition as
applying only to fluorescent lamp
ballasts that are designed to operate in,
or function as, a lighting control system
where auxiliary control devices send
signals to the ballast. An example would
be a ballast that incorporates a digital
addressable lighting interface (DALI). A
ballast that incorporates a lighting
interface like DALI (whether dimming
or not) has an electronic circuit enabling
the ballast to communicate with, and
receive instructions from, the lighting
interface. These instructions could tell
the ballast to enter active mode or to
adjust the light output to zero-percent
output. In the latter case, the ballast no
longer provides a regulated voltage and/
or current to its sockets. Moreover, such
ballasts are always connected to a main
power source without being
disconnected by an on-off switch or

other type of relay. Thus, at zero light
output, the ballast is standing by,
connected to a main power source while
it awaits instructions from the lighting
control system to provide regulated
voltage and/or current to its sockets.
Thus, the only fluorescent lamp ballasts
DOE is aware of that meet the statutory
requirements for standby mode are
those ballasts that are an active
component of a lighting control system.
DOE did not receive any adverse
comments with regard to its
interpretation of “standby mode” for
fluorescent ballasts. Therefore, in
consideration of the above, DOE’s
interpretation of standby mode remains
the same as in the January 2009 NOPR.
74 FR 3450, 3453 (Jan. 21, 2009)

3. Off Mode

EPCA section 325(gg)(1)(A)(ii) defines
“off mode” as “‘the condition in which
an energy-using product—(I) Is
connected to a main power source; and
(I1) is not providing any standby or
active mode function.” (42 U.S.C.
6295(gg)(1)(A)(ii)) DOE considered this
definition in the context of fluorescent
lamp ballasts and finds that off mode
does not apply to any fluorescent lamp
ballast (dimmable or non-dimmable),
because off mode describes a condition
that commercially-available ballasts do
not attain.

The definition of “off mode” requires
that ballasts be connected to a main
power source and not provide any
standby or active mode function. (42
U.S.C. 6295(gg)(1)(A)(ii)) It is not
possible for ballasts to meet these
criteria, because there is no condition in
which the ballast is connected to the
main power source and is not in a mode
already accounted for in either active
mode or standby mode (as defined
previously). Thus, ballasts never meet
the second requirement of the EPCA
definition of “off mode.” (42 U.S.C.
6295(gg)(1)(A)(ii)(II)) DOE did not
receive any adverse comments with
regard to its interpretation of “off mode”
for fluorescent ballasts. Therefore,
DOE’s interpretation of “off mode”
remains the same as in the January 2009
NOPR: that off mode is not applicable
to fluorescent lamp ballasts. 74 FR 3450,
3453-54 (Jan. 21, 2009). Should
circumstances change, DOE may revisit
this interpretation and propose a test
method for measuring off mode in
fluorescent lamp ballasts.

B. Scope of Applicability
1. Types of Ballasts Covered

According to the definition set forth
in 42 U.S.C. 6291(29)(A), “[t]he term
‘fluorescent lamp ballast’ means a

device which is used to start and
operate fluorescent lamps by providing
a starting voltage and current and
limiting the current during normal
operation.” This definition indicates
that DOE’s coverage authority for this
test procedure extends to many types of
ballasts that are not covered by
standards prescribed by EPCA, such as
dimming ballasts. (42 U.S.C. 6295(g)(6);
42 U.S.C. 6295(g)(8)(C)) As discussed in
section III.A.2 of this final rule,
however, DOE considers standby mode
as only applying to ballasts that
incorporate some kind of lighting
control system interface; DOE believes
these ballasts are the only ones that
currently satisfy the EPCA definition of
“standby mode.” (42 U.S.C.
6295(gg)(1)(A)(iii)) These ballasts are
designed with circuitry that adds
features, including intelligent operation.
As discussed in section III.A.2, one
example of these ballasts would be a
DALI-enabled ballast. DALI-enabled
ballasts have internal circuitry that is
fundamentally part of the ballast design
that remains active and consumes
energy, even when the ballast is not
operating any lamps. DOE is unaware of
any other types of ballasts that would
perform standby mode functions.

In summary, although this test
procedure applies to any ‘“‘fluorescent
lamp ballast” as defined in section 321
of EPCA (42 U.S.C. 6291(29)(A)), most
ballasts would not be subject to the
provisions pertaining to standby mode
because they do not operate in the
standby mode. DOE finds that the
ballasts subject to standby mode power
measurements would be those that
incorporate some electronic circuit
enabling the ballast to communicate
with and be part of a lighting control
system. Such ballasts could include
both dimming ballasts and non-
dimming ballasts. DOE did not receive
any adverse comments with regard to its
interpretation of the types of ballast
covered by the standby mode test
procedure provisions.

2. Relationship to Other Rulemakings

DOE is conducting two additional
rulemakings on fluorescent lamp
ballasts. As previously mentioned, DOE
initiated a ballast standards rulemaking
in January 2008, which will evaluate
whether to amend the energy
conservation standards in place for
fluorescent lamp ballasts, including
whether to add standby mode
requirements. In that rulemaking
process, DOE is also considering
extending coverage and standards to
additional fluorescent lamp ballasts,
such as dimming ballasts. NEMA
commented that this fluorescent lamp
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ballast standby mode test procedure
rulemaking may slow the market’s
adoption of dimming ballasts, which
allow consumers to reduce light output
and save energy. (NEMA, Public
Meeting Transcript, No. 24 at pp. 34-35)
DOE agrees that the majority of ballasts
with a lighting control interface
currently are dimming ballasts.
Nevertheless, DOE notes that it is
required by law to create a test
procedure for fluorescent lamp ballasts
in standby mode. (42 U.S.C.
6295(gg)(2)(A)) Furthermore, EPCA
requires DOE to consider standby mode
and off mode for all energy conservation
standard final rules issued after July 1,
2010. (42 U.S.C. 6295(gg)(3)(A)) Because
the final energy conservation standard
rule for fluorescent lamp ballasts is
scheduled to be issued in June 2011
(i.e., after July 1, 2010), DOE must
consider amending the standard to
address standby mode during that
rulemaking. DOE will carefully consider
NEMA'’s comment regarding potential
impacts on market adoption of dimming
ballasts in the rulemaking amending the
energy conservation standard to address
standby mode energy consumption.

The second rulemaking is a test
procedure rulemaking concerning
fluorescent lamp ballast active mode
energy consumption, in which DOE will
consider updating the references to
industry standards (found in appendix
Q to subpart B of 10 CFR part 430) to
current versions of the industry
standards. EPCA requires that test
procedures must be “in accord with
ANSI standard C82.2—1984 or other test
procedures determined appropriate by
the Secretary.” (42 U.S.C. 6293(b)(5))
Because the industry testing standard
ANSI Standard C82.2 was revised in the
year 2002, DOE is adopting ANSI
Standard C82.2-2002 for measuring
standby power for the test procedure
amendments prescribed in this final
rule. DOE notes that this will result in
standby mode power measurement
requirements that are different, at
present, from those in the current active
mode power test procedure, which
references ANSI Standard C82.2—-1984.
However, DOE further notes that use of
the standby mode provisions of the
fluorescent lamp ballast test procedures
is not required until the compliance
date of an amended energy conservation
standard that addresses standby mode
operation, thereby further minimizing
the impacts of referencing two different
versions of the same ANSI standard.

C. Approach

1. Overview of Test Procedure

EPCA section 325(gg)(2)(A) in part
directs DOE to establish test procedures
to include standby mode, “taking into
consideration the most current versions
of Standards 62301 and 62087 of the
International Electrotechnical
Commission * * *” (42 U.S.C.
6295(gg)(2)(A)) IEC Standard 62087
applies only to audio, video, and related
equipment, but not to lighting
equipment. Thus, IEC Standard 62087
does not apply to this rulemaking, so
DOE developed today’s final rule
consistent with procedures outlined in
IEC Standard 62301, which applies
generally to household electrical
appliances. To develop a test method
that would be familiar to fluorescent
lamp ballast manufacturers, DOE
referenced language and methodologies
presented in ANSI Standard C82.2—
2002, “For Lamp Ballasts—Method of
Measurement of Fluorescent Lamp
Ballasts.”

Today’s final rule test procedure for
measuring standby mode energy
consumption consists of the following
steps: (1) A signal is sent to the ballast
instructing it to reduce light output to
zero percent; (2) the main input power
to the ballast is measured; and (3) the
power from the control signal path is
measured in one or more of three ways,
depending on how the signal from the
control system is delivered to the
ballast.

In sections III.C.2 through II1.C.4, DOE
discusses the amendments to section 1
of appendix Q to subpart B of 10 CFR
part 430 (hereafter, “appendix Q”).

2. Definitions

Section 1 of appendix Q provides
definitions for terms used in the test
procedure for fluorescent lamp ballasts.
DOE is inserting five new terms to
define terminology used in the test
procedure amendments being adopted
today: (1) AC control signal; (2) DC
control signal; (3) PLC control signal; (4)
standby power; and (5) wireless control
signal. These new terms support the
sections of the test procedure that
address the measurement of control
signal power to fluorescent lamp
ballasts operating in standby mode. In
addition, DOE is listing the terms in
appendix Q alphabetically. The
following text describes the origin of the
five new terms. DOE did not receive any
adverse comments with regard to the
definitions proposed in the NOPR.
Although DOE proposed in the NOPR to
include a definition for “ANSI Standard
(C82.2-2002” in appendix Q, in this
final rule, DOE has decided to provide

details regarding this incorporation by
reference in 10 CFR 430.3, consistent
with the formatting of other industry
standards incorporated by reference.

The definition for “AC control signal”
states that it is ““an alternating current
(AC) signal that is supplied to the
ballast using additional wiring for the
purpose of controlling the ballast and
putting the ballast in standby mode.”
Some lighting control systems operate
by communicating with the ballasts over
a separate wiring system using an AC
voltage. Neither IEC Standard 62301 nor
ANSI Standard C82.2-2002 define “AC
control signal.” Therefore, DOE drafted
the above definition of the term “AC
control signal” to enhance the clarity
and understanding of its test
procedure—specifically that an AC
control signal is a signal supplied to the
ballast over a discrete wiring system for
the purpose of ballast control. In today’s
test procedure final rule, DOE is
requiring that the fluorescent lamp
ballast’s AC control signal power be
measured through the control signal
wiring system.

The definition of “DC control signal”
states that it is ‘“‘a direct current (DC)
signal that is supplied to the ballast
using additional wiring for the purpose
of controlling the ballast and putting the
ballast in standby mode.” Some lighting
control systems operate by
communicating with the ballasts over a
separate wiring system using DC
voltage. DOE was unable to locate a
definition for the term “DC control
signal” in IEC Standard 62301 or ANSI
Standard C82.2-2002. Therefore, DOE
drafted the above definition of a “DC
control signal” to enhance the clarity
and understanding of its test
procedure—specifically, that a DC
control signal is a signal supplied to the
ballast over a discrete wiring system for
the purpose of ballast control. In today’s
test procedure final rule, DOE is
requiring that the fluorescent lamp
ballast’s DC control signal power must
be measured through the control signal
wiring system.

The definition of “PLC control signal”
states that it is “‘a power line carrier
(PLC) signal that is supplied to the
ballast using the input ballast wiring for
the purpose of controlling the ballast
and putting the ballast in standby
mode.” Some lighting control systems
operate by communicating with the
ballasts over the existing power lines
that constitute the main power
connection. DOE was unable to locate a
definition for the term “PLC control
signal” in IEC Standard 62301 or ANSI
Standard C82.2—-2002. Therefore, DOE
drafted the above definition of a “PLC
control signal” to enhance the clarity



54450

Federal Register/Vol. 74, No. 203/ Thursday, October 22, 2009/Rules and Regulations

and understanding of its test
procedure—specifically, that a PLC
control signal is a signal supplied to the
ballast over the ballast’s input power
wiring for the purpose of controlling the
ballast. In today’s test procedure final
rule, DOE is requiring that the
fluorescent lamp ballast’s PLC control
signal power must be measured through
the ballast input power wiring.

The definition of “standby mode” was
provided in EPCA section
325(gg)(1)(A)(iii). (42 U.S.C.
6295(gg)(1)(A)(iii)) In today’s final rule,
DOE has decided to incorporate this
EPCA definition into appendix Q.

The definition of “wireless control
signal” states that it is “‘a wireless signal
that is radiated to and received by the
ballast for the purpose of controlling the
ballast and putting the ballast in
standby mode.” Some lighting control
systems operate by communicating with
the ballasts over a wireless system,
much like a wireless computer network.
DOE was unable to locate a definition
for the term “wireless control signal”” in
IEC Standard 62301 or ANSI Standard
C82.2-2002. Therefore, DOE drafted the
above definition of a “wireless control
signal” to enhance the clarity and
understanding of its test procedure—
specifically, that a wireless control
signal is a signal radiated from the
lighting control system to the ballast for
the purpose of controlling the ballast.

3. Test Conditions

Section 2 of appendix Q provides the
required test conditions for measuring
the performance of fluorescent lamp
ballasts. DOE is modifying section 2 to
establish new test conditions only for
the measurement of standby mode
energy consumption. This will not affect
the existing test conditions required for
measuring the ballast efficacy factor in
the current fluorescent lamp ballast test
procedure. Section 2 is now subdivided
into two subsections, 2.1 and 2.2.
Subsection 2.1 contains the same
requirements previously in section 2,
based on the test conditions contained
in ANSI Standard C82.2-1984, for the
purpose of measuring the ballast
efficacy factor in active mode.
Subsection 2.2 is structured in the same
way as subsection 2.1; however, it is for
the purpose of measuring energy
consumed in standby mode, and the test
conditions are based on ANSI Standard
(C82.2—2002. DOE acknowledges that the
ANSI standards referenced in
subsections 2.1 and 2.2 differ in areas
related to the interference of testing
instrumentation. Specifically, DOE
believes the input power measurement
of ANSI Standard C82.2—-2002 reduces
the interference of instrumentation on

the input power measurement as
compared to ANSI Standard C82.2—
1984. However, DOE also believes that
because modern instrumentation does
not significantly interfere with input
power measurements, the differences
between the input power measurements

of the two test procedures are negligible.

To address this difference and any other
differences between the two ANSI
standards, DOE will conduct a separate
test procedure rulemaking on the
existing (active mode) fluorescent lamp
ballast test procedure; in that
rulemaking, DOE will evaluate and
consider updating the referenced ANSI
standard in subsection 2.1. DOE will
also evaluate and consider combining
subsections 2.1 and 2.2 into one section.

The standby mode test procedure
proposed by DOE in the January 2009
NOPR refers the reader to sections 5, 7,
and 8 of ANSI Standard C82.2—2002 for
all test conditions. These sections of the
ANSI standard describe requirements
for ballast electrical supply
characteristics, test measurement
circuits, and measurement instruments.
The standard does not discuss
configuration requirements for ballasts
that can connect to control devices
(sensors) or ballasts that can interface
with circuitry for multiple types of
control signals. NEMA commented that
fluorescent lamp ballasts that can
connect to control sensors do not
represent the typical ballast
configuration in a lighting system, and
that the standby power of such ballasts
should be measured with all control
sensors disconnected from the ballast.
(NEMA, No. 27 at p. 3) DOE
acknowledges that the typical ballast
installed in a lighting system may not
have connections to control sensors and
that a standby power measurement of a
ballast with such devices attached will
incorporate any energy that the ballast
provides to these control sensors. DOE,
however, interprets section 310(3) of
EISA 2007 (42 U.S.C. 6295(gg)(2)) as
requiring the establishment of a standby
mode test procedure for all fluorescent
lamp ballasts to which standby mode
applies, because the statute does not
limit coverage to only typical ballasts in
lighting systems. Therefore, DOE is
amending the fluorescent lamp ballast
test procedure to cover ballasts in both
typical and atypical configurations.
Thus, DOE has added configuration
requirements to section 2.2 of the test
procedure, which now states that
“[flluorescent lamp ballasts that are
capable of connections to control
devices shall be tested with all
commercially available compatible
control devices connected in all

configurations supported by
manufacturer literature. For each
configuration, a separate measurement
of standby power shall be made in
accordance with section 3.5 of the test
procedure.” DOE believes that this
revision enables the prescribed test
procedure to characterize the maximum
energy consumption of any fluorescent
lamp ballast that features a standby
mode.

DOE is also correcting the acronym
used in existing section 2 for the
American National Standard Institute,
which is shown as “ANIS” instead of
“ANSL.” For clarity and also for
consistency with other parts of the
statute, DOE has also added two
references to section 430.3 titled
“Materials incorporated by reference”
for information on obtaining ANSI
Standard C82.2—-1984 and ANSI
Standard C82.2-2002. DOE notes that
ANSI Standard C82.2-1984 is
referenced by section 2.1 of the
prescribed test procedure, while section
2.2 of the test procedure references
ANSI Standard C82.2-2002. For clarity,
all of section 2.1 is shown in this final
rule notice as adopted new language,
although the only actual changes to
section 2.1 are the acronym correction,
the reference to section 430.3, and the
addition of a sentence that reads, “The
test conditions described in this
subsection (2.1) are applicable to
subsections 3.3 and 3.4 of section 3,
Test Method and Measurements.”

4. Test Method and Measurements

Section 3 of appendix Q provides the
test method and measurements
associated with the fluorescent lamp
ballast test procedure. This section
references requirements for
instrumentation and all the steps a
technician must follow when measuring
ballast performance. In today’s final
rule, DOE is not changing any of the
existing requirements or steps
associated with testing for determining
the ballast efficacy factor. Instead, DOE
is adding new steps at the end of section
3 that describe the procedure that must
be followed for measuring energy
consumed during ballast operation in
standby mode.

In subsection 3.1, DOE is adding a
new sentence: ‘“The test for measuring
standby mode energy consumption of
fluorescent lamp ballasts shall be done
in accordance with ANSI Standard
C82.2-2002.” DOE notes that the first
sentence in subsection 3.1 states, “The
test method for testing fluorescent lamp
ballasts shall be done in accordance
with ANSI Standard C82.2-1984.”
These two sentences in subsection 3.1
prescribed by this final rule create a
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bifurcated test setup, requiring
technicians to conduct the active mode
testing on a fluorescent lamp ballast
using conditions in ANSI Standard
(C82.2-1984 and then to test standby
mode energy consumption using
conditions in ANSI Standard C82.2—
2002. However, DOE intends to initiate
another fluorescent lamp ballast test
procedure rulemaking that would
consider the usage of one standard for
all fluorescent lamp ballast energy
consumption testing, for consistency
and clarity. While today’s test procedure
will become effective 30 days after
publication of this final rule,
manufacturers will not be required to
use the standby provisions of this test
procedure to demonstrate compliance
with the energy conservation standards
for fluorescent lamp ballasts unless and
until DOE amends the energy
conservation standards to address
standby mode energy consumption in a
subsequent final rule which is
scheduled to be completed in 2011, as
explained in the January 2008
Framework Document for that
rulemaking. 73 FR 3653, 3654 (Jan. 22,
2008). However, DOE notes that any
representation regarding fluorescent
lamp ballast standby mode energy use
(such as in manufacturer marketing
literature) must be based on the test
procedure prescribed in this final rule
after it becomes effective. DOE is
currently unaware, however, of any
manufacturer making such
representations. Thus, DOE believes that
the test procedure in itself will have
little (if any) impact on manufacturers
unless and until DOE establishes
efficiency standards in the fluorescent
ballast standards final rule.

In subsection 3.5, DOE has inserted
the test method for measuring standby
mode power. In this subsection, DOE
directs the technician to send a signal to
the ballast under test, instructing the
ballast to have zero light output using
the appropriate ballast communication
protocol or system for that ballast. Next,
the technician must measure the input
power (in watts) to the ballast in
accordance with ANSI Standard C82.2—
2002. Finally, the technician measures
the control signal power from the ballast
control signal path using methods for all
of the following signal path types that
are applicable to the ballast: (1) An AC
control signal path; (2) a DC control
signal path; or (3) a power line carrier
(PLC) control signal path, depending on
the type of path or paths that the ballast
employs.

The measurement of input power to
the ballast from the main electricity
supply is based on the approach in
ANSI Standard C82.2-2002, section 13.

This measurement parallels the
approach DOE followed in subsection
3.3.1 of the existing test procedure for
fluorescent lamp ballasts, in which
technicians are directed to measure the
input power (watts) to the ballast in
accordance with ANSI Standard C82.2—
1984, section 3.2.1(3) and section 4. The
requirements of ANSI Standard C82.2—
1984 have been combined into section
13 in ANSI Standard C82.2-2002. Thus,
the test measurements of ballast input
power are required to be done in
accordance with the appropriate
sections of the industry test method.

NEMA commented on the
measurement equipment in the ballast
input power measurement method
proposed in the January 2009 NOPR.
NEMA expressed concern that the test
procedure and a schematic shown at the
public meeting could be interpreted as
requiring the determination of input
power to a ballast by separate
measurements of voltage and current.
NEMA requested clarification of the
roles of the ammeter and volt-meter in
the measurement of input power.
(NEMA, No. 27 at p. 2) In response, DOE
notes that the test procedure does not
require the separate measurement of
input power current and voltage. To
clarify the test procedure measurement
method, DOE has inserted revised
schematics into sections 3.5.2, 3.5.3.1,
and 3.5.3.3 of the test procedure that are
based on the schematic shown in Figure
2 of section 7 in ANSI C82.2—-2002. This
figure indicates the presence of a power
analyzer with internal wattage, voltage,
and current measurement devices
connected as shown in the schematic.

In subsection 3.5.3 of today’s test
procedure final rule, DOE requires a
measurement of control signal power.
DOE is aware of four possible ways to
deliver a control signal to a fluorescent
lamp ballast: (1) A dedicated AC control
signal wire; (2) a dedicated DC control
signal wire; (3) a PLC control signal over
the main supply input wires; and (4) a
wireless control signal. The test
procedure requires measurement of the
lighting control signal power and lists
three methods for measuring that power,
depending on which type of lighting
control signal is used. DOE incorporates
three circuit diagrams in sections
3.5.3.1, 3.5.3.2, and 3.5.3.3 to clearly
present the method of measurement for
each type of control system
communication protocol.

The test procedure proposed in the
January 2009 NOPR characterized
fluorescent lamp ballasts featuring
standby mode that utilized one type of
control signal connection. It is
technically feasible for a ballast to
feature more than one type of control

signal connection. For this final rule,
DOE has revised section 3.5.3 of the test
procedure to indicate that “[t]he power
from the control signal path will be
measured using all applicable methods
described” in sections 3.5.3.1 through
3.5.3.4 of the test procedure so that the
procedure is capable of determining the
maximum energy consumption of a
fluorescent lamp ballast in standby
mode.

As to the fourth approach, DOE
estimates that the power supplied to a
ballast using a wireless signal is well
below 1.0 watt. NEMA agreed that for
wireless control signals, the majority of
the receiver power would be generated
in the ballast, rather than being carried
wirelessly to the ballast. (NEMA, Public
Meeting Transcript, No. 24 at p. 28)
DOE has excluded from the test
procedure a measurement of wireless
signal power for these reasons.

DOE received three other comments
from interested parties on the
measurement of control signal power.
First, NEMA stated that equipment used
to measure PLC power must be capable
of measuring the appropriate
frequencies, as the power distributed
over the input ballast wiring would also
include the PLC power. (NEMA, No. 27
at p. 2) DOE agrees with this comment
and notes that section 3.5.3.3 of the test
procedure requires the usage of a
wattmeter of ““a frequency response that
is at least 10 times higher than the PLC
being measured” in conjunction with a
high-pass filter “to filter out power at 60
Hertz.” DOE believes that a high-pass-
filtered wattmeter with such a frequency
response will accurately measure the
PLC signal; thus, DOE has made no
change to the wattmeter requirements
for PLC measurement in this final rule.

Second, the People’s Republic of
China (“P.R. China’’) commented that
DOE did not consider issues with
electromagnetic compatibility (EMC)
associated with the PLC signal in the
January 2009 NOPR. P.R. China is
concerned that electromagnetic
interference from the PLC signal could
significantly affect the measurement of
standby power. (P.R. China, No. 26 at
p. 2) DOE understands that if the PLC
signal were a very high-frequency signal
(e.g., with a frequency in the megahertz
(MHz) range), then the electromagnetic
interference from the signal would affect
the standby power measurement
significantly (i.e., cause variances in the
input power measurement by more than
one watt). However, PLC signals to
fluorescent ballasts are on the order of
20 kilohertz (kHz). According to
industry experts, any variance in the
input power due to electromagnetic
interference at frequencies of this
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magnitude are insignificant (i.e.,
variance would be much less than a
watt). In fact, the Federal
Communications Commission only
regulates PLC measurements from 150
kHz to 30 MHz so that conducted
emissions in this frequency range do not
interfere with nearby radio receivers.
(47 CFR 15 Subpart B) Accordingly,
DOE has determined that shielding PLC
measurements from electromagnetic
interference for ballasts is unnecessary.
As aresult, DOE has not modified the
test procedure to include shielding in
today’s final rule.

Third, NEMA commented on the
intent of the circuit diagrams in sections
3.5.3.1, 3.5.3.2, and 3.5.3.3 of the test
procedure regarding the measurement of
control signal power. NEMA expressed
concern that it is not clear that the
intent of the circuit diagrams in sections
3.5.3.1, 3.5.3.2, and 3.5.3.3 is to measure
only the control signal power to the
ballast as opposed to the control system.
(NEMA, Public Meeting Transcript, No.
24 at pp. 21-23) DOE believes that the
intent of the diagrams (that only the
control signal to the ballast should be
measured) is clear, as they are similar to
diagrams measuring the ballast input
power in ANSI Standard C82.2—-2002.
Therefore, DOE has decided not to
modify the circuit diagrams further for
today’s final rule.

NEMA also commented on the
measurement of ballast input power and
control signal power for ballasts that
feature control signal device power
supplies. NEMA commented that the
measurement method proposed in the
January 2009 NOPR is inappropriate for
ballasts that use control devices
powered by the ballast itself (i.e., the
power supply for the control sensors is
built into the ballast), as the test
procedure would measure the energy
consumed by the control sensor power
supply when the ballast is in standby
mode. NEMA recommended that the
ballast input power measurement
method should apply only when the
control device power supply is external
to the ballast. NEMA commented that
the proposed method would limit
innovation by encouraging system
designers to use control signal device
power supplies separate from ballasts.
(NEMA, No. 27 at p. 3) DOE agrees that
the measurement method would
measure the energy consumed by any
control sensor power supply internal to
a ballast when the ballast is in standby
mode. The typical ballast in a lighting
system may not have such power
supplies; however, as explained
previously, DOE interprets section
310(3) of EISA 2007 (42 U.S.C.
6295(gg)(2)) as requiring the

establishment of a standby mode test
procedure for all fluorescent lamp
ballasts that feature a standby mode, not
only typical ballasts in lighting systems.
It also would be burdensome to measure
the energy consumed only by the
elements of a ballast that are not related
to the distribution of energy to control
sensors, as such measurement would
likely require the dismantling of a
ballast. DOE will consider the impacts
of fluorescent lamp ballast standby
mode energy conservation standards on
utility, consumers, the Nation, and other
elements in the ballast standards
rulemaking.

NEMA also suggested that the standby
power of fluorescent lamp ballasts with
internal control device power supplies
should be determined solely by the
input power measurement method.
(NEMA, No. 27 at p. 3) DOE disagrees
that only the input power measurement
should be used for ballasts that feature
control signal device power supplies.
Because DOE’s interest is energy savings
for consumers and the Nation, DOE
wishes to produce a test procedure that
can determine the maximum energy
consumption of a fluorescent lamp
ballast in standby mode. This requires a
measurement of ballast input power as
well as control signal power of any
control signal types that a ballast
supports, regardless of whether the
ballast features a control signal device
power supply. Therefore, DOE has
retained the test procedure’s required
measurements of control signal power
and input power of a fluorescent lamp
ballast in standby mode for this final
rule.

5. Test Procedure Measurements and
Burden

The fluorescent lamp ballast standby
mode energy consumption test
procedure prescribed in this final rule is
consistent with IEC Standard 62301 and
follows testing approaches used in ANSI
Standard C82.2—-2002. The procedure
requires measurements of the input
power of the ballast in standby mode
and the control signal power of the
ballast in standby mode, including
measurements for all applicable control
signal types and all manufacturer-
supported configurations of control
sensors connected to the ballast
(according to manufacturer literature).
DOE acknowledges that it does not
indicate how to combine these
measured values or use them in
equations. DOE believes, however, that
these measurements of standby mode
power consumption will be necessary
for the development of future energy
conservation standards for fluorescent

lamp ballasts, and such issues will be
addressed at that time, as necessary.
The test procedure prescribed in this
final rule, as required by EPCA section
325(gg), is designed to produce results
that measure power consumption in an
accurate and repeatable manner, and
should not be unduly burdensome on
manufacturers to conduct, because it
requires only one additional
measurement using a test setup that is
already commonly used in the industry
for measuring ballast power
consumption. Manufacturers are not
currently required to measure standby
mode power in order to determine
compliance with energy conservation
standards for fluorescent lamp ballasts,
as the current energy conservation
standards for such ballasts do not
include a standby mode energy
consumption requirement. However,
DOE notes that any representation
regarding fluorescent lamp ballast
standby mode energy use (such as in
manufacturer marketing literature) must
be based on the test procedure
prescribed in this final rule once it
becomes effective. DOE is currently
unaware, however, of any manufacturer
making such representations. For these
two reasons, DOE believes that today’s
test procedure amendments will have
little (if any) impact on manufacturers
unless and until DOE adopts fluorescent
lamp ballast energy conservation
standards that include standby mode
energy consumption requirements. In
addition, if DOE adopts such
requirements, DOE believes that the test
procedure adopted in this final rule
would not be unduly burdensome. The
amended test procedures requires a
technician to make one additional
measurement using a test setup that is
already commonly used in the industry
for measuring active mode ballast
energy consumption. In addition, as
stated in today’s final rule, standby
mode only applies to a very small subset
of fluorescent lamp ballasts (i.e., those
enabled to operate on lighting control
systems), and, therefore, the vast
majority of ballasts sold would not be
affected by today’s amendments.
Concerning test procedure burden,
NEMA commented that the test
procedure proposed by DOE in the
January 2009 NOPR adds workload to
manufacturers for little or no benefit
because DALI ballasts account for
approximately 0.15 percent of ballast
sales in the United States and are
expected to remain low in sales volume
over the next 5 years. (NEMA, No. 27 at
p- 3) DOE is aware that the test
procedure may add some incremental
degree of burden to manufacturers.
However, this rulemaking addresses the
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creation of a test procedure for
fluorescent lamp ballasts in standby
mode, as required by section 310(3) of
EISA 2007. (42 U.S.C. 6295(gg)(2)) The
benefits of energy conservation
standards will be characterized and
quantified in the ballast standards
rulemaking. For these reasons, DOE has
continued with the creation of a test
procedure for fluorescent lamp ballasts
in standby mode. DOE has determined
that the test procedure adopted in
today’s rulemaking is not unduly
burdensome to conduct, as required by
EPCA and discussed above. (42 U.S.C.
6293(b)(3))

IV. Regulatory Review
A. Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (Oct. 4, 1993). Accordingly,
this action was not subject to review
under that Executive Order by the Office
of Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB).

B. National Environmental Policy Act

In this final rule, DOE is adopting the
test procedure amendments that it
expects will be used to develop and
implement future energy conservation
standards for fluorescent lamp ballasts.
DOE has determined that this rule is
covered under a class of actions
categorically excluded from review
under the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4321 et seq., and DOE’s implementing
regulations at 10 CFR part 1021. This
rule amends an existing rule without
changing its environmental effect, and,
therefore, is covered by the Categorical
Exclusion A5 found in appendix A to
subpart D, 10 CFR part 1021.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential

impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the DOE Office of the
General Counsel’s Web site (http://
www.gc.doe.gov).

DOE reviewed today’s final rule under
the provisions of the Regulatory
Flexibility Act and the policies and
procedures published on February 19,
2003. DOE certified in the January 2009
NOPR that the proposed rule would not
have a significant impact on a
substantial number of small entities. 74
FR 3450, 3457 (Jan. 21, 2009). As part
of this rulemaking, DOE examined the
existing compliance costs manufacturers
already bear and compared them to the
revised compliance costs, based on the
proposed revisions to the test
procedure. While it is true that
manufacturers making any public
representation of the standby power
consumption of their ballasts would be
required to use this test procedure, DOE
does not find that the burden imposed
by the revisions in this document would
result in any significant increase in
testing or compliance costs. Rather, the
technician is required to make one
additional measurement using a test
setup that is already commonly used in
the industry for measuring ballast power
consumption. In addition, as stated in
today’s final rule, standby mode only
applies to a very small subset of
fluorescent lamp ballasts (i.e., those
enabled to operate on lighting control
systems), and, therefore, the vast
majority of ballasts sold would not be
affected by today’s test procedure
amendments. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this rulemaking. DOE’s certification
and supporting statement of factual
basis are provided again in this notice
to the Chief Counsel for Advocacy of the
Small Business Administration
pursuant to 5 U.S.C. 605(b).

DOE did not receive any comments
addressing small business impacts for
manufacturers of fluorescent lamp
ballasts. Thus, DOE reaffirms and
certifies that this rule will have no
significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) which
has been approved by OMB under
control number 1910-1400. Public
reporting burden for compliance
reporting for energy and water
conservation standards is estimated to
average 30 hours per response,
including the time for reviewing

instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to DOE (see
ADDRESSES) and by e-mail to
Christine_J. Kymn@omb.eop.gov.
Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4;
UMRA) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector.
Subsection 101(5) of title I of that law
defines a Federal intergovernmental
mandate to include any regulation that
would impose on State, local, or Tribal
governments an enforceable duty,
except a condition of Federal assistance
or a duty arising from participating in a
voluntary Federal program. For
proposed regulatory actions likely to
result in a rule that may cause
expenditures by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
Federal agencies to publish estimates of
the resulting costs, benefits, and other
effects on the national economy (2
U.S.C. 1532(a), (b)). UMRA also requires
Federal agencies to develop an effective
process to permit timely input by
elected officers of State, local, and
Tribal governments on a proposed
“significant intergovernmental
mandate.” UMRA also requires an
agency plan for giving notice and
opportunity for timely input to small
governments that may be affected before
establishing a requirement that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a
statement of policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. (This policy is
also available at http://www.gc.doe.gov.)
Today’s final rule contains neither an
intergovernmental mandate, nor a
mandate that may result in the
expenditure of $100 million or more in
any year. Accordingly, no further
assessment or analysis is required under
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the Unfunded Mandates Reform Act of
1995.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277; 5 U.S.C. 601
note) requires Federal agencies to issue
a Family Policymaking Assessment for
any rule that may affect family well-
being. Today’s rule would not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is unnecessary to prepare a Family
Policymaking Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 10, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. DOE has
examined this final rule and has
determined that it would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, no
further action is required under
Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996)
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically

requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

L. Treasury and General Government
Appropriations Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (Pub. L. 106-554; 44 U.S.C.
3516 note) provides for agencies to
review most disseminations of
information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed today’s rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use

should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action is not a
significant regulatory action under
Executive Order 12866. Moreover, it
would not have a significant adverse
effect on the supply, distribution, or use
of energy. It has likewise not been
designated by the Administrator of
OIRA as a significant energy action.
Therefore, it is not a significant energy
action, and, accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 15, 1988),
DOE has determined that this rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

L. Section 32 of the Federal Energy
Administration Act of 1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91; 42 U.S.C. 7101), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974, as amended
by the Federal Energy Administration
Authorization Act of 1977 (15 U.S.C.
788; FEAA). Section 32 essentially
provides in part that, where a proposed
rule authorizes or requires use of
commercial standards, the notice of
proposed rulemaking must inform the
public of the use and background of
such standards. In addition, section
32(c) requires DOE to consult with the
Attorney General and the Chairman of
the Federal Trade Commission (FTC)
concerning the impact of the
commercial or industry standards on
competition.

Today’s final rule incorporates testing
methods contained in the following
commercial standards: ANSI Standard
(C82.2-1984, “‘American National
Standard for Fluorescent Lamp
Ballasts—Method of Measurement,
1984,” and ANSI Standard C82.2—-2002,
“American National Standard for Lamp
Ballasts—Method of Measurement of
Fluorescent Lamp Ballasts, 2002.” The
Department has evaluated these
standards and is unable to conclude
whether they fully comply with the
requirements of section 32(b) of the
FEAA, (i.e., that they were developed in
a manner that fully provides for public
participation, comment, and review). 74
FR 3450, 3459 (Jan. 21, 2009). DOE has
consulted with the Attorney General
and the Chairman of the FTC
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concerning the impact on competition
of requiring manufacturers to use the
test methods contained in these
standards, and neither recommended

against incorporation of these standards.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 801(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on September
17, 2009.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

m For the reasons stated in the preamble,
part 430 of Chapter II of Title 10, Code
of Federal Regulations, is amended as
set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2. Section 430.3 is amended by:
m a. Redesignating paragraph (c)(12) as
(c)(13);
m b. Adding a new paragraph (c)(12);
m c. Redesignating paragraphs (d), (e),
@, (g), (h), ), (), (k), (1), (m), and (n)
as (e), (1), (g), (h), (@), (i), (k), (1), (m), (),
and (o) respectively; and
m d. Adding a new paragraph (d).

The additions read as follows:

§430.3 Materials incorporated by
reference.

* * * * *

(C) * K* *

(12) ANSI Standard C82.2-2002,
Revision of ANSI C82.2—1994 (R1995),
American National Standard for Lamp
Ballasts—Method of Measurement of
Fluorescent Lamp Ballasts, approved
June 6, 2002, IBR approved for
Appendix Q to Subpart B.

* * * * *

(d) ANSI Reseller. Global Engineering
Documents, 15 Inverness Way, East
Englewood, CO 80112, Phone:
800.854.7179 or 303.397.7956, http://
www.global.ihs.com, E-mail:
global@ihs.com. DOE does not endorse
any particular reseller and notes that
other resellers may also have the
superseded standard for sale. Consult
http://webstore.ansi.org/ for more
information on additional resellers.

(1) ANSI C82.2—1984, Revision of
ANSI C82.2—-1977, American National
Standard for Fluorescent Lamp
Ballasts—Method of Measurement,
approved October 21, 1983, IBR
approved for Appendix QQ to Subpart B.

(2) [Reserved].

* * * * *

m 3. Section 430.23 is amended by
redesignating paragraph (q)(4) as
paragraph (q)(5) and adding a new
paragraph (q)(4) to read as follows:

§430.23 Test procedures for the
measurement of energy and water
consumption.

* * * * *

* % %

(q) Fluorescent Lamp Ballasts.

(4) Standby power consumption of
certain fluorescent lamp ballasts shall
be measured in accordance with section
3.5 of appendix Q to Subpart B of Part
430.

* * * * *

m 4. Appendix Q to Subpart B of Part
430 is amended by:
m a. Redesignating paragraphs 1.12
through 1.16 as paragraphs 1.15 through
1.19; paragraphs 1.3 through 1.11 as
paragraphs 1.5 through 1.13; and
paragraphs 1.1 and 1.2 as paragraphs 1.2
and 1.3, respectively.
m b. Removing from redesignated
paragraphs 1.5 through 1.10, and
redesignated paragraphs 1.15 through
1.17, and paragraphs 3.2, 3.31, 3.3.2,
3.3.3, 3.4.1 and 3.4.2, ““S(s)tandard”
after the word “ANSI” and adding
“(incorporated by reference; see
§430.3)” before the period at the end of
each paragraph.
m c. Adding new paragraphs 1.1, 1.4,
1.14, 1.20 and 3.5
m d. Revising redesignated paragraph
1.19 and paragraphs 2 and 3.1.

These revisions and additions read as
follows:

Appendix Q to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Fluorescent
Lamp Ballasts

1. Definitions

1.1 AC control signal means an
alternating current (AC) signal that is
supplied to the ballast using additional
wiring for the purpose of controlling the

ballast and putting the ballast in standby
mode.
* * * * *

1.4 DC control signal means a direct
current (DC) signal that is supplied to the
ballast using additional wiring for the
purpose of controlling the ballast and putting
the ballast in standby mode.

* * * * *

1.14 PLC control signal means a power
line carrier (PLC) signal that is supplied to
the ballast using the input ballast wiring for
the purpose of controlling the ballast and
putting the ballast in standby mode.

* * * * *

1.19 Standby mode means the condition
in which an energy-using product—

(a) Is connected to a main power source;
and

(b) Offers one or more of the following
user-oriented or protective functions:

(i) To facilitate the activation or
deactivation of other functions (including
active mode) by remote switch (including
remote control), internal sensor, or timer.

(ii) Continuous functions, including
information or status displays (including
clocks) or sensor-based functions.

1.20 Wireless control signal means a
wireless signal that is radiated to and
received by the ballast for the purpose of
controlling the ballast and putting the ballast
in standby mode.

2. Test Conditions

2.1 Measurement of Electric Supply and
Light Output. The test conditions for testing
fluorescent lamp ballasts shall be done in
accordance with the ANSI C82.2-1984,
(incorporated by reference; see § 430.3). Any
subsequent amendment to this standard by
the standard-setting organization will not
affect the DOE test procedures unless and
until amended by DOE. The test conditions
are described in sections 4, 5, 6, 7, and 21
of ANSI C82.2—1984. The test conditions
described in this section (2.1) are applicable
to sections 3.3 and 3.4 of section 3, Test
Method and Measurements.

2.2 Measurement of Standby Mode
Power. The measurement of standby mode
power need not be performed to determine
compliance with energy conservation
standards for fluorescent lamp ballasts at this
time. The above statement will be removed
as part of the rulemaking to amend the
energy conservation standards for fluorescent
lamp ballasts to account for standby mode
energy consumption, and the following shall
apply on the compliance date for such
requirements.

The test conditions for testing fluorescent
lamp ballasts shall be done in accordance
with the American National Standard
Institute ANSI C82.2—2002 (incorporated by
reference; see §430.3). Any subsequent
amendment to this standard by the standard-
setting organization will not affect the DOE
test procedures unless and until amended by
DOE. The test conditions for measuring
standby power are described in sections 5, 7,
and 8 of ANSI C82.2-2002. The test
conditions described in this section (2.2) are
applicable to section 3.5 of 3, Test Method
and Measurements. Fluorescent lamp ballasts
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that are capable of connections to control
devices shall be tested with all commercially
available compatible control devices
connected in all possible configurations. For
each configuration, a separate measurement
of standby power shall be made in
accordance with section 3.5 of the test
procedure.

test for measuring standby mode energy
consumption of fluorescent lamp ballasts
shall be done in accordance with ANSI
(C82.2-2002 (incorporated by reference; see
§430.3).

* * * * *

3.5.2 Input Power. Measure the input
power (watts) to the ballast in accordance
with ANSI C82.2-2002, section 13,
(incorporated by reference; see § 430.3).

3.5.3 Control Signal Power. The power
from the control signal path will be measured
using all applicable methods described
below.

3.5.3.1 AC Control Signal. Measure the
AC control signal power (watts), using a

3.5 Standby Mode Power Measurement

3.5.1. Send a signal to the ballast
instructing it to have zero light output using
the appropriate ballast communication wattmeter (W), connected to the ballast in
protocol or system for the ballast being accordance with the circuit shown in Figure
tested. 1.

3. Test Method and Measurements

3.1 The test method for testing
fluorescent lamp ballasts shall be done in
accordance with ANSI C82.2—-1984
(incorporated by reference; see § 430.3). The

From  cmncccccccce= To test ballast
AC Control AC Control
Voltage terminals

Power Analyzer

Figure 1: Circuit for Measuring AC Control Signal Power in Standby Mode

connected to the ballast in accordance with
the circuit shown in Figure 2. The DC control
signal power is calculated by multiplying the

3.5.3.2 DC Control Signal. Measure the
DC control signal voltage, using a voltmeter
(V), and current, using an ammeter (A),

DC control signal voltage and the DC control
signal current.

From To test ballast
DC Control DC Cpntml
Voltage terminals

4N
, ®

Figure 2: Circuit for Measuring DC Control Signal Power in Standby Mode

3.5.3.3 Power Line Carrier (PLC) Control
Signal. Measure the PLC control signal power
(watts), using a wattmeter (W), connected to
the ballast in accordance with the circuit

shown in Figure 3. The wattmeter must have
a frequency response that is at least 10 times
higher than the PLC being measured in order
to measure the PLC signal correctly. The

To test ballast
input terminals

- - - - - -

Power Analyzer

wattmeter must also be high-pass filtered to
filter out power at 60 Hertz.

Figure 3: Circuit for Measuring PLC Control Signal Power in Standby Mode
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3.5.3.4 Wireless Control Signal. The
power supplied to a ballast using a wireless
signal is not easily measured, but is
estimated to be well below 1.0 watt.
Therefore, the wireless control signal power
is not measured as part of this test procedure.

[FR Doc. E9-25325 Filed 10-21-09; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM408; Special Conditions No.
25-391-SC]

Special Conditions: Alenia Model C—
27J Airplane; Liquid Oxygen System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Alenia Model C-27]
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
described in the airworthiness standards
for transport-category airplanes. These
design features include a liquid-oxygen
(LOX) system. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for oxygen systems that use liquid
oxygen. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Effective Date: November 23,
2009.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057—-3356;
telephone (425) 227-1503, facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Background

On March 27, 2006, the European
Aviation Safety Agency (EASA)
forwarded to the FAA an application
from Alenia Aeronautica of Torino,
Ttaly, for U.S. type certification of a
twin-engine commercial transport
designated as the Model C-27]. The
C-27] is a twin-turbopropeller, cargo-
transport aircraft with a maximum
takeoff weight of 30,500 kilograms.

Type Certification Basis

Under the provisions of section 21.17
of Title 14, Code of Federal Regulations
(14 CFR) and the bilateral agreement
between the U.S. and Italy, Alenia
Aeronautica must show that the C-27]
meets the applicable provisions of 14
CFR part 25, as amended by
Amendments 25—1 through 25-87.
Alenia also elects to comply with
Amendment 25-122, effective
September 5, 2007, for 14 CFR 25.1317.

If the Administrator finds that
existing airworthiness regulations do
not adequately or appropriately address
safety standards for the C-27] due to a
novel or unusual design feature, the
FAA prescribes special conditions
under provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the C-27] must comply with
the fuel-vent and exhaust-emission
requirements of 14 CFR part 34 and the
noise-certification requirements of 14
CFR part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Public Law 92-574, the
“Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions also apply to the other model
under §21.101.

Novel or Unusual Design Features

The Alenia Model C-27] incorporates
a liquid-oxygen system, including a
liquid-oxygen converter, valves,
evaporating coils, lines, regulators,
indicators, fittings, etc. The existing
airworthiness regulations do not
adequately or appropriately address
safety standards for the design and
installation of oxygen systems that
utilize liquid oxygen. These special
conditions for the C-27] contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards for these novel
or unusual design features.

Discussion

There are no specific regulations that
address the design and installation of
oxygen systems that utilize liquid
oxygen for storage. Existing

requirements, such as §§ 25.1309,
25.1441(b) and (c), 25.1451, and
25.1453, in the Alenia C-27]
certification basis, provide some design
standards for crew and medical-oxygen-
system installations. However,
additional design standards for oxygen
systems utilizing liquid oxygen are
needed to supplement the existing
applicable requirements. The quantity
of liquid oxygen involved in this
installation and the potential for
hazards that may result when the
oxygen content of an enclosed area
becomes too high because of system
leaks, malfunction, or damage from
external sources, make it necessary to
assure adequate safety standards are
applied to the design and installation of
the system in Alenia C-27] airplanes.
These special conditions require Alenia
to preclude or minimize the risk of these
potential hazards. These special
conditions are also intended to assure
the safe operation of the liquid-oxygen
system, and therefore require that:

¢ Adequate gaseous oxygen is
available at temperatures appropriate for
breathing;

e The liquid-oxygen converter and
gaseous-oxygen-distribution lines are
installed in locations that minimize
their potential for damage;

e The quantity of available oxygen is
clearly indicated to the flight crew;

e The system is designed to prevent
leakage of oxygen into the cabin;

¢ Condensation from the system is
collected and drained overboard;

e The system must be protected from
possible ignition sources and structural
damage; and

e Appropriate maintenance and
operational instructions are provided to
ensure the system’s safe operation.

Taken together, these requirements
would ensure that this liquid-oxygen
system provides an equivalent level of
safety to traditional oxygen systems.

Discussion of Comments

Notice of proposed special conditions
no. 25—-09-04-SC for the Alenia model
C-27] airplane was published in the
Federal Register on July 13, 2009. No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the Alenia
C-27]. Should Alenia apply at a later
date for a change to the type certificate
to include another airplane model
incorporating the same novel or unusual
design features, these special conditions
apply to that model as well under
§21.101.



54458

Federal Register/Vol. 74, No. 203/ Thursday, October 22, 2009/Rules and Regulations

Conclusion

This action affects only certain novel
or unusual design features of the Alenia
C-27]. It is not a rule of general
applicability, and it affects only the
applicant that applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the C—27] airplane.

General

1. The liquid-oxygen system must be
located to minimize the possibility of
exposure of occupants to liquid oxygen
from a leak or condensation.

2. The liquid-oxygen converter must
be located in the airplane so that there
is no risk of damage to the converter due
to an uncontained rotor or propeller-
blade failure.

3. The liquid-oxygen system’s
associated gaseous-oxygen-distribution
lines should be designed and located to
minimize the hazard from uncontained
rotor or propeller-blade debris.

4. The flight-deck oxygen system must
meet the supply requirements of part
121 in the event the oxygen-distribution
line is severed by a rotor or propeller-
blade fragment.

5. The pressure-relief valves on the
liquid-oxygen converters must be
vented overboard. The ventilation
means must be configured such that
liquid and gaseous oxygen will be
exhausted so that oxygen will not
accumulate inside the airplane. Means
must be provided to prevent
hydrocarbon-fluid migration from
impinging upon the vent outlet of the
liquid-oxygen system.

6. The system must include
provisions to ensure complete
conversion of the liquid oxygen to
gaseous oxygen. The resultant oxygen
gas must be delivered to the first oxygen
outlet for breathing such that the
temperature is no more than 35°F less
than the cabin ambient temperature or
32°F (whichever is greater), under the
conditions of the maximum demand or
flow of oxygen gas for normal use of the
oxygen system. A liquid-oxygen shutoff
valve must be installed on the main

oxygen-distribution line prior to any
secondary lines. The shutoff valve must
be both compatible with liquid-oxygen
temperatures and readily accessible
(either directly if manual, or by remote
activation if automatic).

7. If multiple converters are used, the
design should ensure that a leak in one
converter does not result in leakage of
oxygen from any other converter.

8. Approved flexible hoses must be
used for the airplane-systems
connections to shock-mounted
converters, where movement relative to
the airplane may occur.

9. Condensation from system
components or lines must be collected
by drip pans, shields, or other suitable
collection means, and drained
overboard through a drain fitting
separate from the liquid-oxygen vent
fitting, as specified in special condition
5, above.

10. Oxygen-system components must
be burst-pressure tested to 3.0 times,
and proof-pressure tested to 1.5 times,
the maximum normal operating
pressure. Compliance with the
requirement for burst testing may be
shown by similarity analysis, or a
combination of similarity analysis and
test.

11. Oxygen-system components must
be electrically bonded to the airplane
structure.

12. All gaseous or liquid-oxygen
connections located in close proximity
to an ignition source must be shrouded
and vented overboard using the system
specified in special condition 5, above.

13. A means must be provided to
indicate to the flight crew the quantity
of available oxygen.

14. Instructions for Continued
Airworthiness (ICA) per § 25.1529 must
be provided for the safe operation and
maintenance of the liquid-oxygen
system.

15. Emergency procedures must be
developed for the aircraft crew to
address aircraft-safety-related
malfunctions of the liquid-oxygen
system.

16. The liquid-oxygen-system
equipment, including the tank, must be
retained under all loads up to those
specified in § 25.561(b)(3). The tank
must be able to resist rupture and to
retain the liquid oxygen, under the
inertia forces prescribed for the
emergency-landing conditions in
§25.561. In addition, the tank must be
able to withstand, without failure, the
vibration, inertia, fluid, and structural
loads that it may be subjected to in
operation. The liquid-oxygen
components, including the tank, must

be protected from scraping or impact
from baggage, cargo, or other contents.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-25396 Filed 10-21-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
14 CFR Part 97

[Docket No. 30691; Amdt. No. 3343]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 22,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 22,
2009.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or
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4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and

publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on October 2,
2009.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC State City Airport FDC No. | FDC date Subject
19-Nov—09 | DE MIDDLETOWN ............... SUMMIT oo 9/0193 9/16/09 | NDB-A, AMDT 7.
19-Nov—09 | PA POTTSTOWN POTTSTOWN LIMERICK 0/0454 9/17/09 | GPS RWY 28, ORIG.
19-Nov—09 | PA POTTSTOWN POTTSTOWN LIMERICK 9/0455 9/17/09 | GPS RWY 10, ORIG.
19-Nov—09 | PA POTTSTOWN POTTSTOWN LIMERICK 9/0456 9/17/09 | TAKEOFF MINS AND OBSTA-

CLE DP, AMDT 2.

19-Nov—09 | PA POTTSTOWN POTTSTOWN LIMERICK 9/0458 9/17/09 | VOR/DME—-A, AMDT 3A.
19-Nov—09 | PA POTTSTOWN POTTSTOWN LIMERICK 9/0459 9/17/09 | LOC RWY 28, AMDT 2A.
19-Nov—09 | NY SARATOGA SPRINGS ... | SARATOGA COUNTY ... 9/0596 9/18/09 | RNAV (GPS) RWY 5, AMDT 1.
19-Nov=09 | NY SARATOGA SPRINGS ... | SARATOGA COUNTY ... 9/0597 9/18/09 | VOR/DME-A, AMDT 1.
19-Nov—09 | MD CRISFIELD .oovvorrrre... CRISFIELD MUNI .......... 9/0937 9/21/09 | VOR/DME-A, ORIG.
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19-Nov—-09 | NC ELIZABETH CITY ............ ELIZABETH CITY CG 9/0944 9/21/09 | NDB RWY 10, ORIG-D.
AIR STATION/RGNL.

19-Nov—-09 | NC ELIZABETH CITY ............ ELIZABETH CITY CG 9/0945 9/21/09 | VOR/DME RWY 19, AMDT 10C.
AIR STATION/RGNL.

19-Nov-09 | NJ NEWARK ............. NEWARK LIBERTY INTL 9/1291 9/22/09 | VOR RWY 11, AMDT 2A.

19-Nov-09 | MD STEVENSVILLE . BAY BRIDGE ................... 9/1416 9/23/09 | RNAV (GPS) RWY 11, ORIG.

19-Nov—-09 | NC REIDSVILLE ........cccu....... ROCKINGHAM COUNTY 9/1640 9/24/09 | VOR/DME A, AMDT 9.
NC SHILOH.

19-Nov-09 | VT RUTLAND .....ccoovvvevrveveens SOUTHERN VERMONT 9/1642 9/24/09 | VOR/DME RWY 1, AMDT 1.
RGNL.

19-Nov-09 | VT RUTLAND .....ccoovvvevrveveens SOUTHERN VERMONT 9/1658 9/24/09 | RNAV (GPS) RWY 1, ORIG.
RGNL.

19-Nov—-09 | OK OKLAHOMA CITY ........... WILL ROGERS WORLD 9/2522 9/29/09 | ILS OR LOC/DME RWY 35L,

ORIG-A.

19-Nov—-09 | OH CLEVELAND .......cccc....... CLEVELAND-HOPKINS 9/2530 9/29/09 | ILS PRM RWY 24R (SIM.
INTL. CLOSE PARALLEL), ORIG.

19-Nov—-09 | OH CLEVELAND .......cccc....... CLEVELAND-HOPKINS 9/2531 9/29/09 | LDA PRM RWY 24L (SIM.
INTL. CLOSE PARALLEL), ORIG.

19-Nov—-09 | OH CLEVELAND .......cccc....... CLEVELAND-HOPKINS 9/2533 9/29/09 | LDA PRM RWY 6R (SIM.
INTL. CLOSE PARALLEL), AMDT 1.

19-Nov—-09 | OH CLEVELAND .......cccc....... CLEVELAND-HOPKINS 9/2534 9/29/09 | ILS PRM RWY 6L (SIM. CLOSE
INTL. PARALLEL), ORIG-A.

17-Dec-09 | M DETROIT ....cocevvieeeeeeene DETROIT METROPOLI- 9/0505 9/17/09 | ILS OR LOC Z RWY 22R, AMDT
TAN WAYNE COUNTY. 2.

17-Dec-09 | M DETROIT ....cocevvieeeeeeene DETROIT METROPOLI- 9/0506 9/17/09 | ILS PRM RWY 22R (SIM.
TAN WAYNE COUNTY. CLOSE PARALLEL), ORIG.

17-Dec-09 | M DETROIT ....cocevvieeeeeeene DETROIT METROPOLI- 9/0507 9/17/09 | ILS OR LOC Z RWY 4L, AMDT
TAN WAYNE COUNTY. 3.

17-Dec-09 | M DETROIT ....cocevvieeeeeeene DETROIT METROPOLI- 9/0508 9/17/09 | ILS PRM RWY 4L (SIM. CLOSE
TAN WAYNE COUNTY. PARALLEL), ORIG.

17-Dec—09 | NC ANDREWS ..o ANDREWS-MURPHY ...... 9/1638 9/24/09 | RNAV (GPS) RWY 8, ORIG.

17-Dec—09 | TX HOUSTON .....ccovveeeeeee DAVID WAYNE HOOKS 9/1783 9/24/09 | LOC RWY 17R, AMDT 1.
MEMORIAL.

[FR Doc. E9—24328 Filed 10-21-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30690; Amdt. No 3342]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are

designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 22,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 22,
2009.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this

material at NARA, call 202—-741-6030,
or go to: http://www.archives.gov/
federal register/

code_of federal regulations/

ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
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establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and Takeoff
Minimums and ODPs, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and

ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPs, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
““significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on October 2,
2009.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 19 Nov 2009

Davis Woodland, CA, Yolo County, RNAV
(GPS) RWY 16, Orig-A

Davis Woodland, CA, Yolo County, RNAV
(GPS) RWY 34, Orig-A

Fernandina Beach, FL, Fernandina Beach
Muni, Takeoff Minimums and Obstacle DP,
Orig

New Smyrna Beach, FL, Massey Ranch
Airpark, Takeoff Minimums and Obstacle
DP, Orig

Monroe, GA, Monroe-Walton County, NDB—
A, Amdt 1

Monroe, GA, Monroe-Walton County, RNAV
(GPS) RWY 3, Amdt 1

Harrisburg, PA, Harrisburg Intl, Takeoff
Minimums and Obstacle DP, Amdt 8

Columbia, SC, Jim Hamilton L.B. Owens,
Takeoff Minimums and Obstacle DP, Amdt

3

Fayetteville, TN, Fayetteville Muni, NDB
RWY 20, Amdt 5

Platteville, WI, Platteville Muni, NDB RWY
25, Amdt 5, CANCELLED

Effective 17 Dec 2009

Barter Island, AK, Barter Island LRRS,
Takeoff Minimums and Obstacle DP, Orig

Deadhorse, AK, Deadhorse, RNAV (GPS)
RWY 5, Amdt 1A

Deadhorse, AK, Deadhorse, RNAV (GPS)
RWY 23, Amdt 1A

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) X
RWY 1L, Orig, CANCELLED

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) X
RWY 19R, Orig, CANCELLED

Holy Cross, AK, Holy Cross, RNAV (GPS)
RWY 1, Orig-A

Holy Cross, AK, Holy Cross, RNAV (GPS)
RWY 19, Orig-A

Kipnuk, AK, Kipnuk, Takeoff Minimums and
Obstacle DP, Orig

Kotzebue, AK, Ralph Wien Memorial, ILS OR
LOC/DME RWY 9, Amdt 2

Point Hope, AK, Point Hope, Takeoff
Minimums and Obstacle DP, Orig

Unalakleet, AK, Unalakleet, LOC/DME RWY
15, Amdt 3A

Unalakleet, AK, Unalakleet, VOR/DME-D,
Amdt 4A

Wainwright, AK, Wainwright, NDB RWY 5,
Amdt 1

Wainwright, AK, Wainwright, NDB RWY 23,
Amdt 1

Wainwright, AK, Wainwright, RNAV (GPS)
RWY 5, Amdt 1

Wainwright, AK, Wainwright, RNAV (GPS)
RWY 23, Amdt 1

Wainwright, AK, Wainwright, Takeoff
Minimums and Obstacle DP, Orig

Chico, CA, Chico Muni, ILS OR LOC/DME
RWY 13L, Amdt 12

Livermore, CA, Livermore Muni, GPS RWY
25R, Orig-B, CANCELLED

Livermore, CA, Livermore Muni, RNAV
(GPS) RWY 25R, Orig

Los Banos, CA, Los Banos Muni, RNAV
(GPS) RWY 14, Orig

Los Banos, CA, Los Banos Muni, RNAV
(GPS) RWY 32, Orig

Los Banos, CA, Los Banos Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Los Banos, CA, Los Banos Muni, VOR/DME
RWY 14, Amdt 5

Los Banos, CA, Los Banos Muni, VOR/DME
RWY 32, Amdt 5

Tampa, FL, Tampa Intl, ILS OR LOC RWY
18R, Amdt 4B

Tampa, FL, Tampa Intl, RNAV (GPS) RWY
18R, Amdt 1A

Boise, ID, Boise Air Terminal/Gowen Fld, ILS
OR LOC/DME RWY 28R, Orig,
CANCELLED

Pocatella, ID, Pocatello Regional, Takeoff
Minimums and Obstacle DP, Amdt 7
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Mattoon/Charleston, IL, Coles County
Memorial, ILS OR LOC RWY 29, Amdt 6

Mattoon/Charleston, IL, Coles County
Memorial, NDB RWY 29, Amdt 5

Mattoon/Charleston, IL, Coles County
Memorial, RNAV (GPS) RWY 24, Orig

Mattoon/Charleston, IL, Coles County
Memorial, Takeoff Minimums and Obstacle
DP, Amdt 4

Mattoon/Charleston, IL, Coles County
Memorial, VOR RWY 6, Amdt 13

Mattoon/Charleston, IL, Coles County
Memorial, VOR RWY 24, Amdt 11

Anderson, IN, Anderson Muni-Darlington
Field, ILS OR LOC RWY 30, Amdt 1

Anderson, IN, Anderson Muni-Darlington
Field, NDB RWY 30, Amdt 6

Anderson, IN, Anderson Muni-Darlington
Field, RNAV (GPS) RWY 30, Orig

Anderson, IN, Anderson Muni-Darlington
Field, VOR-A, Amdt 9

Tompkinsville, KY, Tompkinsville-Monroe
County, RNAV (GPS) RWY 4, Orig

Tompkinsville, KY, Tompkinsville-Monroe
County, RNAV (GPS) RWY 22, Orig

Tompkinsville, KY, Tompkinsville-Monroe
County, Takeoff Minimums and Obstacle
DP, Orig

Winnefield, LA, David G. Joyce, GPS RWY
26, Orig-A, CANCELLED

Winnefield, LA, David G. Joyce, RNAV (GPS)
RWY 9, Orig

Winnefield, LA, David G. Joyce, RNAV (GPS)
RWY 27, Orig

Winnefield, LA, David G. Joyce, Takeoff
Minimums and Obstacle DP, Orig

Fremont, MI, Fremont Muni, Takeoff
Minimums and Obstacle DP, Orig

Fremont, MI, Fremont Muni, VOR RWY 18,
Orig-A

Fremont, MI, Fremont Muni, VOR RWY 36,
Amdt 7A

Pontiac, MI, Oakland County Intl, RNAV
(GPS) RWY 27L, Orig

Sturgis, MI, Kirsch Muni, RNAV (GPS) RWY
36, Orig

Dickinson, ND, Dickinson-Theodore
Roosevelt Rgnl, RNAV (GPS) RWY 32,
Amdt 2

David City, NE, David City Muni, RNAV
(GPS) RWY 14, Amdt 1

David City, NE, David City Muni, RNAV
(GPS) RWY 32, Amdt 1

David City, NE, David City Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

David City, NE, David City Muni, VOR/DME
RWY 32, Amdt 1

Norfolk, NE, Karl Stefan Memorial, RNAV
(GPS) RWY 1, Amdt 1A

Norfolk, NE, Karl Stefan Memorial, RNAV
(GPS) RWY 14, Amdt 1

Norfolk, NE, Karl Stefan Memorial, RNAV
(GPS) RWY 19, Amdt 1B

Norfolk, NE, Karl Stefan Memorial, RNAV
(GPS) RWY 32, Amdt 1

Norfolk, NE, Karl Stefan Memorial, Takeoff
Minimums and Obstacle DP, Orig

Wooster, OH, Wayne County, GPS RWY 28,
Amdt 1A, CANCELLED

Wooster, OH, Wayne County, RNAV (GPS)
RWY 10, Orig

Wooster, OH, Wayne County, RNAV (GPS)
RWY 28, Orig

Wooster, OH, Wayne County, VOR RWY 10,
Amdt 1

Guthrie, OK, Guthrie-Edmond Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 1

Hamilton, TX, Hamilton Muni, GPS RWY 36,
Orig-A, CANCELLED

Hamilton, TX, Hamilton Muni, NDB RWY 36,
Amdt 1

Hamilton, TX, Hamilton Muni, RNAV (GPS)
RWY 18, Orig

Hamilton, TX, Hamilton Muni, RNAV (GPS)
RWY 36, Orig

Hamilton, TX, Hamilton Muni, Takeoff
Minimums and Obstacle DP, Orig

Seattle, WA, Boeing Field/King County Intl,
ILS RWY 13R, Amdt 29

Seattle, WA, Boeing Field/King County Intl,
LOC/DME RWY 13R, Amdt 2

Elkins, WV, Elkins-Randolph Co-Jennings
RA, GPS RWY 5, Orig-A, CANCELLED

Elkins, WV, Elkins-Randolph Co-Jennings
RA, GPS RWY 23, Orig-B, CANCELLED

Elkins, WV, Elkins-Randolph Co-Jennings
RA, RNAV (GPS)-A, Orig

Elkins, WV, Elkins-Randolph Co-Jennings
RA, RNAV (GPS) RWY 5, Orig

Elkins, WV, Elkins-Randolph Co-Jennings
RA, RNAV (GPS) RWY 14, Orig

Elkins, WV, Elkins-Randolph Co-Jennings
RA, RNAV (GPS) RWY 23, Orig

Spencer, WV, Boggs Field, RNAV (GPS) RWY
10, Orig

Spencer, WV, Boggs Field, RNAV (GPS) RWY
28, Orig

Spencer, WV, Boggs Field, Takeoff
Minimums and Obstacle DP, Orig

[FR Doc. E9—24347 Filed 10-21-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory

Commission
18 CFR Part 35
[Docket No. RM09-24-000; Order No. 727]

Interest Rates for Refunds

Issued October 15, 2009.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Commission is revising
its regulations governing the interest
rates used in calculating refunds.
Because the Federal Reserve no longer
publishes Statistical Release G. 13,
which was previously referenced in the
Commission’s regulations, and
Statistical Release G. 13 has been
superseded by Statistical Release H. 15,
this Final Rule revises the Commission’s
regulations to now reference the Federal
Reserve’s Statistical Release H. 15.
DATES: Effective Date: This rule is
effective October 22, 2009.
FOR FURTHER INFORMATION CONTACT:
Rachel Spiker (Technical Information),
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8801, rachel.spiker@ferc.gov.

Moon Athwal (Legal Information),
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6272, moon.athwal@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Suedeen G. Kelly, Marc Spitzer,
and Philip D. Moeller.

I. Discussion

1. The Commission is revising its
regulations governing the interest rates
used in calculating refunds to reflect a
change in the Federal Reserve’s
publications. Currently, the regulations
reference the Federal Reserve’s
Statistical Release G. 13 for the
calculation of the average prime rate for
each calendar quarter used in
determining refunds.? The Federal
Reserve no longer publishes Statistical
Release G. 13, and Statistical Release G.
13 has been superseded by Statistical
Release H. 15.2 Accordingly, this Final
Rule revises the Commission’s
regulations to now refer to the Federal
Reserve’s Statistical Release H. 15. The
methods for calculating refunds or for
determining the applicable interest rates
are not being altered in any way.

II. Information Collection Statement

2. The Office of Management and
Budget’s (OMB) regulations require that
OMB approve certain information
collection requirements imposed by
agency rule.? This Final Rule does not
contain information collection
requirements and is not subject to OMB
approval.

III. Environmental Analysis

3. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the quality
of the human environment.# Issuance of
this Final Rule does not represent a
major federal action having a significant
adverse effect on the quality of the
human environment under the
Commission’s regulations implementing
the National Environmental Policy Act
of 1969. Part 380 of the Commission’s
regulations lists exemptions to the
requirement to draft an Environmental
Analysis or Environmental Impact
Statement. Included is an exemption for

118 CFR 35.19a(a)(2)(iii)(A)(2009).

2Federal Reserve, Discontinuance of the G.13
(Sept. 4, 2001), http://www.federalreserve.gov/
releases/g13/g13note.htm.

35 CFR part 1320.

4 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs. q 30,783
(1987).
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procedural, ministerial or internal
administrative actions and
management.® This rulemaking is
exempt under that provision.

IV. Regulatory Flexibility Act

4. The Regulatory Flexibility Act of
1980 (RFA) ¢ generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. This final rule makes a
ministerial correction to the regulations,
correcting the reference to a Federal
Reserve Statistical Release. The
Commission certifies that it will not
have a significant economic impact on
a substantial number of small entities.
An analysis under the RFA is not
required.

V. Document Availability

5. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

6. From the Commission’s Home Page
on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

7. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at 202-502-6652
(toll free at 1-866—208—3676) or e-mail
at ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202)502—8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

VI. Effective Date

8. These regulations are effective
October 22, 2009. In accordance with 5
U.S.C. 553(d)(3), the Commission finds
that good cause exists to make this Final
Rule effective immediately. It corrects
an out-of-date reference in the
Commission’s regulations to reflect a
change in the Federal Reserve’s
Statistical Releases. It will not

518 CFR 380.4(1).
65 U.S.C. 601-12.

significantly and adversely affect
persons appearing before the
Commission. There is therefore no
reason to make this rule effective at a
later time.

9. The Commission is issuing this rule
as a Final Rule without a period for
public comment. Under 5 U.S.C. 553(b),
notice and comment procedures are
unnecessary where a rulemaking
concerns only agency procedure and
practice, or where the agency finds that
notice and comment are unnecessary.”
The Commission finds that notice and
comment are unnecessary because the
Commission is merely correcting a
reference to a no longer published
Federal Reserve Statistical Release. No
new burden or regulatory requirement is
imposed on regulated entities or the
general public. Instead, this Final Rule
merely updates an out-of-date reference
in the Commission’s regulations to
reflect a change in the Federal Reserve’s
Statistical Releases.

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting requirements.
By the Commission.
Kimberly D. Bose,
Secretary.

m In consideration of the foregoing, the
Commission amends part 35, Chapter I,
Title 18, Code of Federal Regulations, as
follows:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

m 1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

§35.19 [Amended]

m 2. In § 35.19a, paragraph (a)(2)(iii)(A)
is amended to remove the phrase
“Statistical Release G. 13" and to add
the phrase ““Statistical Release H. 15” in
its place.

[FR Doc. E9-25253 Filed 10-21-09; 8:45 am]
BILLING CODE 6717-01-P

7 We similarly find that this rule does not

substantially affect the rights or obligations of
parties to Commission proceedings, since it merely
corrects a reference to a no longer published

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 358

[Docket No. RM07-1-001; Order No. 717-
A]

Standards of Conduct for
Transmission Providers

Issued October 15, 2009.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; order on rehearing
and clarification.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
generally reaffirms its determinations in
Order No. 717, but grants rehearing on
and clarifies certain provisions. Order
No. 717—A aims to make the Standards
of Conduct clearer and to refocus the
rules on the areas where there is the
greatest potential for abuse. The order
addresses requests for rehearing and
clarification of the following issues:
Applicability of the Standards of
Conduct to transmission owners with no
marketing affiliate transactions; whether
the Independent Functioning Rule
applies to balancing authority
employees; which activities of
transmission function employees or
marketing function employees are
subject to the Independent Functioning
Rule; whether local distribution
companies making off-system sales on
nonaffiliated pipelines are subject to the
Standards of Conduct; whether the
Standards of Conduct apply to a
pipeline’s sale of its own production;
applicability of the Standards of
Conduct to asset management
agreements; whether incidental
purchases to remain in balance or sales
of unneeded gas supply subject the
company to the Standards of Conduct;
applicability of the No Conduit Rule to
certain situations; and applicability of
the Transparency Rule to certain
situations.

DATES: Effective Date: This rule will
become effective November 23, 2009.
FOR FURTHER INFORMATION CONTACT:
Leonard Tao, Office of the General
Counsel—Energy Markets, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
(202) 502—-8214.

SUPPLEMENTARY INFORMATION:

Federal Reserve Statistical Release, and otherwise
does not change the methods for calculating refunds
or for determining the applicable interest rates. See
5 U.S.C. 804(3)(C).
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Before Commissioners: Jon Wellinghoff,
Chairman; Suedeen G. Kelly, Marc Spitzer,
and Philip D. Moeller.

1. Introduction

1. On October 16, 2008, the
Commission issued Order No. 717
amending the Standards of Conduct for
Transmission Providers (the Standards
of Conduct or the Standards) to make
them clearer and to refocus the rules on
the areas where there is the greatest
potential for abuse.? In this order, the
Commission addresses requests for
rehearing and clarification of Order No.
717.

II. Background

2. The Commission first adopted the
Standards of Conduct in 1988, in Order
No. 497.2 The Commission adopted
similar Standards for the electric

1 Standards of Conduct for Transmission
Providers, Order No. 717, 73 FR 63796 (Oct. 27,
2008), FERC Stats. & Regs. 1 31,280 (2008) (Order
No. 717).

2 Inquiry Into Alleged Anticompetitive Practices
Related to Marketing Affiliates of Interstate
Pipelines, Order No. 497, 53 FR 22139 (Jun. 14,
1988), FERC Stats. & Regs., Regulations Preambles
1986-1990 30,820 (1988); Order No. 497-A, order
on rehearing, 54 FR 52781 (Dec. 22, 1989), FERC
Stats. & Regs., Regulations Preambles 1986—1990
30,868 (1989); Order No. 497-B, order extending
sunset date, 55 FR 53291 (Dec. 28, 1990), FERC
Stats. & Regs., Regulations Preambles 1986—1990
130,908 (1990); Order No. 497—-C, order extending
sunset date, 57 FR 9 (Jan. 2, 1992), FERC Stats. &
Regs., Regulations Preambles January 1991-June
1996 q 30,934 (1991), rehearing denied, 57 FR 5815
(Feb. 18, 1992), 58 FERC { 61,139 (1992); aff'd in
part and remanded in part sub nom. Tenneco Gas
v. FERC, 969 F.2d 1187 (D.C. Cir. 1992) (Tenneco)
(collectively, Order No. 497).

industry in 1996, in Order No. 889,3
prohibiting public utilities from giving
undue preferences to their marketing
affiliates or wholesale merchant
functions. Both the electric and gas
Standards sought to deter undue
preferences by (i) separating a
transmission provider’s employees
engaged in transmission services from
those engaged in its marketing services,
and (ii) requiring that all transmission
customers, affiliated and non-affiliated,
be treated on a non-discriminatory
basis.

3. In 2003, the Commission issued
Order No. 2004,* which broadened the

3 Open Access Same-Time Information System
(Formerly Real-Time Information Network) and
Standards of Conduct, Order No. 889, 61 FR 21737
(May 10, 1996), FERC Stats. & Regs., Regulations
Preambles January 1991-June 1996 31,035 (1996);
Order No. 889-A, order on reh’g, 62 FR 12484 (Mar.
14, 1997), FERC Stats. & Regs., Regulations
Preambles July 1996-December 2000 q 31,049
(1997); Order No. 889-B, reh’g denied, 62 FR 64715
(Dec. 9, 1997), 81 FERC { 61,253 (1997)
(collectively, Order No. 889).

4 Standards of Conduct for Transmission
Providers, Order No. 2004, FERC Stats. & Regs.
{31,155 (2003), order on rehearing, Order No.
2004-A, FERC Stats. & Regs. { 31,161, order on
rehearing, Order No. 2004-B, FERC Stats. & Regs.

q 31,166, order on rehearing, Order No. 2004—C,
FERC Stats. & Regs. 31,172 (2004), order on
rehearing, Order No. 2004-D, 110 FERC { 61,320
(2005), vacated and remanded as it applies to
natural gas pipelines sub nom. National Fuel Gas
Supply Corp. v. FERC, 468 F.3d 831 (D.C. Cir. 2006)
(National Fuel); see Standards of Conduct for
Transmission Providers, Order No. 690, FERC Stats.
& Regs. | 31,237, order on rehearing, Order No.
690-A, FERC Stats. & Regs. 1 31,243 (2007); see
also Standards of Conduct for Transmission
Providers, Notice of Proposed Rulemaking, FERC

Standards to include a new category of
affiliate, the energy affiliate.5 The new
Standards were made applicable to both
the electric and gas industries, and
provided that the transmission
employees of a transmission provider©
must function independently not only
from the company’s marketing affiliates
but from its energy affiliates as well, and
that transmission providers may not
treat either their energy affiliates or their
marketing affiliates on a preferential
basis. Order No. 2004 also imposed
requirements to publicly post
information concerning a transmission
provider’s energy affiliates. On appeal,
the U.S. Court of Appeals for the D.C.

Stats. & Regs. { 32,611 (2007); Notice of Proposed
Rulemaking, FERC Stats. & Regs. q 32,630 (2008).

5The Order 2004 standards of conduct defined an
energy affiliate as an affiliate of a transmission
provider that (1) engages in or is involved in
transmission transactions in U.S. energy or
transmission markets; (2) manages or controls
transmission capacity of a transmission provider in
U.S. energy or transmission markets; (3) buys, sells,
trades or administers natural gas or electric energy
in U.S. energy or transmission markets; or (4)
engages in financial transactions relating to the sale
or transmission of natural gas or electric energy in
U.S. energy or transmission markets. Order No.
2004, FERC Stats. & Regs. { 31,155 at P 40; see also
18 CFR 358.3(d). Certain categories of entities were
excluded from this definition in subsequent
subsections of the regulations.

6 A transmission provider was defined as (1) any
public utility that owns, operates or controls
facilities used for transmission of electric energy in
interstate commerce; or (2) any interstate natural
gas pipeline that transports gas for others pursuant
to subpart A of part 157 or subparts B or G of part
284 of the same chapter of the regulations. Order
No. 2004, FERC Stats. & Regs. q 31,155 at P 33-34;
see also 18 CFR 358.3(a).
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Circuit overturned the Standards as
applied to gas transmission providers,
on the grounds that the evidence of
energy affiliate abuse cited by the
Commission was not in the record.”

4. The Commission issued an Interim
Rule on January 9, 2007,8 which
repromulgated the portions of the
Standards not challenged in National
Fuel as applied to natural gas
transmission providers. On January 18,
2007, the Commission issued its initial
notice of proposed rulemaking (NOPR),?
requesting comment on a variety of
issues, including whether the concept of
energy affiliates should be retained for
the electric industry. Following
consideration of the comments filed and
the Commission’s own experience in
administering the Standards, the
Commission modified the approach
advanced in the initial NOPR. The
Commission issued a second NOPR on
March 21, 2008,10 and invited comment
both on its general approach and on its
specific provisions. In the second
NOPR, the Commission proposed to
return to the approach of separating by
function transmission personnel from
marketing personnel, an approach that
had been adopted in Order Nos. 497 and
889. The Commission also proposed to
clarify and streamline the Standards in
order to enhance compliance and
enforcement, and to increase
transparency in the area of
transmission/affiliate interactions to aid
in the detection of any undue
discrimination.

5. The reforms adopted in Order No.
717 were intended to eliminate the
elements that have rendered the
Standards difficult to enforce and apply.
They combined the best elements of
Order No. 2004 (especially the
integration of gas and electric
Standards, an element not contested in
National Fuel) with those of the
Standards originally adopted for the gas
industry in Order No. 497 and for the
electric industry in Order No. 889.
Specifically, Order No. 717 (i)
eliminated the concept of energy
affiliates and (ii) eliminated the
corporate separation approach in favor
of the employee functional approach

7 National Fuel, 468 F.3d at 841.

8 Standards of Conduct for Transmission
Providers, Order No. 690, 72 FR 2427 (Jan. 19,
2007); FERC Stats. & Regs. 1 31,237 (2007) (Interim
Rule); clarified by, Standards of Conduct for
Transmission Providers, Order No. 690-A, 72 FR
14235 (Mar. 27, 2007); FERC Stats. & Regs. 1 31,243
(2007) .

9 Standards of Conduct for Transmission
Providers, 72 FR 3958 (Jan. 29, 2007), FERC Stats.
& Regs. 1 32,611 (2007).

10 Standards of Conduct for Transmission
Providers, 73 FR 16228 (Mar. 27, 2008), FERC Stats.
& Regs. q 32,630 (2008).

used in Order Nos. 497 and 889. In
addition, the reforms adopted in Order
No. 717 conformed the Standards with
the National Fuel opinion.

III. Discussion

A. Jurisdiction and Applicability of the
Standards: Applicability to
Transmission Providers With No
Marketing Affiliate Transactions

6. In Order No. 717, we addressed the
question of whether the Standards’
applicability to interstate pipelines in
§ 358.1(a) should parallel the Standards’
applicability to the electric industry in
§358.1(b). Section 358.1(a) generally
states that part 358 applies to any
interstate pipeline that transports gas for
others and conducts transmission
transactions with an affiliate that
engages in marketing functions.? In
contrast, the NOPR proposed that
§ 358.1(b) should state only that this
part applies to any public utility that
owns, operates, or controls facilities
used for the transmission of electric
energy in interstate commerce. The
specific question addressed in Order
No. 717 concerned the phrase “and
conducts transmission transactions with
an affiliate that engages in marketing
functions” and whether this language
should be retained in § 358.1(a).12

7. We determined that the language in
§ 358.1(a) should parallel the language
in § 358.1(b) since there was no
evidence in the record that pipelines
that do not conduct transmission
transactions with an affiliate engaged in
marketing functions are in a position to
engage in the type of affiliate abuse to
which the Standards are directed.1® We
concluded that rather than remove the
phrase in question from § 358.1(a), this
provision should be added to § 358.1(b)
so that the limitation would apply to
public utilities as well as pipelines.14
We found that a public utility or a
pipeline that does not engage in any
transmission transactions with a
marketing affiliate should be excluded
from the Standards coverage.

Requests for Rehearing and Clarification

8. Several parties raise the issue of the
applicability of the Standards to
marketing function employees of
affiliates that do not conduct
transmission transactions with affiliated
transmission providers. For example,
the Electric Power Supply Association
(EPSA) interprets these provisions as
applying the Standards only to

1118 CFR 358.1(a) (2009).

12Q0rder No. 717, FERC Stats. & Regs. { 31,280 at
P 16.

131d. P 20.

14]d. P 23.

transmission companies that conduct
transactions with their marketing
affiliates. According to EPSA, some
pipeline/transmission providers have
multiple marketing affiliates and these
providers do not engage in transactions
with all of their affiliates.15> EPSA states
that it is unclear whether that pipeline
or transmission provider is subject to
the Standards with all of its marketing
affiliates, or just those with which it
conducts transactions.1® EPSA argues
that the Independent Functioning Rule
in § 358.5 should only apply to the
relationship between the transmission
function employees and the marketing
function employees of those marketing
affiliates with which the provider
conducts transactions.?

9. The Interstate Natural Gas
Association of America INGAA),
MidAmerican Energy Holdings
Company (MidAmerican), and the
Edison Electric Institute (EEI) also
interpret the Standards as not extending
to employees of affiliates that do not
conduct transmission transactions with
the pipeline or public utility
transmission provider.18 INGAA states
that it is unclear how the regulations
apply where a pipeline has at least one
affiliate engaged in marketing functions
that conducts transmission transactions
on the pipeline, but has other affiliates
that do not. INGAA argues that the
Standards cannot lawfully be applied to
marketing function employees of
affiliates that do not conduct
transmission transactions with the
affiliated pipeline.1® INGAA contends
that if the Standards are intended to
apply to the relationship between a
pipeline and the marketing function
employees of affiliates that do not
conduct transmission transactions on
that affiliated pipeline, the Commission
has exceeded its authority.20

10. MidAmerican argues that when an
affiliate does not engage in transmission
transactions on an affiliated
transmission provider’s system, there is
little or no potential for affiliate abuse,
and to the extent that there could be
inappropriate interaction with affiliates,
such conduct is already proscribed by
the No Conduit Rule in § 358.6 and the
Transparency Rule in § 358.7.21

15EPSA Nov. 17, 2008 Request for Clarification at
2.

16 Id. at 3.

171d. at 4.

18INGAA Nov. 17, 2008 Request for Clarification
and Rehearing at 4; MidAmerican Nov. 17, 2008
Request for Rehearing or Clarification at 5; EEI Nov.
17, 2008 Request for Clarification at 12-13.

19INGAA at 7-9.

20 [d.

21 MidAmerican at 5.
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11. MidAmerican is concerned that
paragraph 104 of Order No. 717 suggests
that all marketing function employees
within a corporate holding company
structure are to be considered marketing
function employees of all affiliated
transmission providers.22 MidAmerican
contends that employees of an affiliate
who engage in marketing functions are
not likely to be privy to non-public
transmission function information of an
affiliated transmission provider unless
the affiliate engages in transmission
transactions with that transmission
provider.23 MidAmerican further argues
that to the extent that an employee of an
affiliate engaged in marketing functions
became privy to non-public
transmission function information about
another affiliated transmission
provider’s system, he or she is still
proscribed from being a conduit for that
information under the Standards and
the transmission provider would also
have the obligation to post the disclosed
information pursuant to the
Transparency Rule.24

12. EEI requests clarification that,
regardless of whether a corporate family
owns electric transmission providers,
gas transmission providers, or both, that
the Standards of Conduct apply only (a)
between transmission function
employees of a gas transmission
provider and employees within the
corporate family engaged in gas
marketing functions, and (b) between
transmission function employees of an
electric transmission provider and
employees within the corporate family
engaged in electric marketing
functions.2? EEI contends that it would
be unfair to subject companies with
both gas and electric transmission
providers to restrictions on
relationships that do not apply to the
same relationships in companies that
have only gas or only electric
transmission providers.26

13. EEI states that paragraphs 16—23 of
Order No. 717 indicate that the rules
only apply between transmission
function employees and those marketing
function employees who are employed
by a company that conducts
transmission transactions with the
transmission provider. EEI requests
clarification as to whether this
interpretation is accurate.?”

14. Under EET’s interpretation of these
provisions, an employee that makes
sales of electric energy is performing a

22]d, at 7.
23]d. at 7-11.
24 [d. at 8.
25EEl at 12.
26 [d.

27]d. at 13.

marketing function only if that
employee works for a public utility
transmission provider or a company that
is affiliated with such a provider.28 EEI
requests confirmation of this
interpretation.

15. The Transmission Access Policy
Study Group (TAPS) argues that the
Commission should either eliminate the
exemption for electric transmission
providers that do not conduct
transmission transactions with
marketing affiliates, or clarify that
transmission owners in regional
transmission organizations (RTOs)
remain subject to the Standards absent
a waiver.2? TAPS contends that if this
exemption is not eliminated for the
electric transmission providers,
transmission owners in RTO regions
may interpret § 358.1(b) as exempting
them from the Standards regardless of
whether they have sought and obtained
a waiver.30 Specifically, TAPS argues
that the Commission should expand
upon ‘‘conduct transmission
transactions with an affiliate that
engages in marketing functions.” 31
According to TAPS, transmission
owners within an RTO may argue that
only the RTO conducts transmission
transactions with market participants
and thus these transmission owners
would be exempt from the Standards.32
Alternatively, TAPS asks that the
Commission clarify that the new
language in § 358.1(b) does not exempt
transmission owners in RTO regions
who conduct marketing activities (or
who have affiliates that are engaged in
marketing activities) in the RTO
market.33

Commission Determination

16. Consistent with our findings in
Order No. 717 that a public utility or
interstate natural gas pipeline that does
not engage in any transmission
transactions with a marketing affiliate
should be excluded from the Standards’
coverage,3+ we clarify that the term
“marketing function employee” of a
transmission provider, as defined in
§358.3(d), does not include an
employee of an affiliate that does not
engage in transmission transactions on
the affiliated transmission provider’s
transmission system. Furthermore, we
note that § 358.1(a) and (b) generally
limit the applicability of the Standards

28]d. at 11-12.

29 TAPS Nov. 17, 2008 Petition for Rehearing or
Clarification at 29.

30 Id. at 30.

31]d. at 31.

32]d.

33]d. at 33.

34Q0rder No. 717, FERC Stats. & Regs. { 31,280 at
P 20 and P 23.

of Conduct to transmission providers
that conduct transmission transactions
with an affiliate that engages in
marketing functions.

17. In response to EEI, we confirm
that an employee who makes sales of
electric energy is performing a
marketing function only if the employee
works for a public utility transmission
provider or a company affiliated with
such a provider.

18. We deny TAPS’ request that we
eliminate the exemption for electric
transmission providers that do not
conduct transmission transactions with
marketing affiliates. As described above,
the Commission determined in Order
No. 717 that “a public utility that does
not engage in any transmission
transactions with a marketing affiliate
should be excluded from the Standards’
coverage’ 35 because there is no
evidence that this type of relationship
triggers concerns that the public utility
will engage in undue preference in favor
of an affiliate. However, we clarify that
a public utility transmission owner that
is in a Commission-approved RTO or
that is part of a Commission-approved
independent system operator (ISO) and
has access to non-public transmission
function information remains subject to
the Standards of Conduct unless it has
obtained a waiver.

B. Independent Functioning Rule

19. In Order No. 717, we continued
the policy of requiring transmission
function employees of a transmission
provider to function independently of
the marketing function employees of the
transmission provider. This policy is
referred to as the Independent
Functioning Rule. The relevant
consideration for purposes of applying
the Independent Functioning Rule is the
function performed by the employee
himself. To implement this approach,
we defined several key terms, including
“transmission functions’ (§ 358.3(h)),
“marketing functions” (§ 358.3(c)), and
“transmission function employees”

(§ 358.3(i)).

20. We defined “transmission
functions” as ‘“‘the planning, directing,
organizing or carrying out of day-to-day
transmission operations, including the
granting and denying of transmission
service requests.”” 36 Through this
definition, we intended to focus on
“those areas most susceptible to affiliate
abuse,” which we identified as ‘“‘short-
term real time operations, including
those decisions made in advance of real

35]1d. P 23.
36 Id. P 40.
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time but directed at real time
operations.” 37

21. With regard to the definition of
transmission function employee, we
agreed that field, maintenance and
construction workers, as well as
engineers and clerical workers, are not
normally involved in the day-to-day
operations of the transmission system.
Thus, in general they would not fall
within the scope of the definition of
transmission function employee.38
However, we declined to add a further
exclusion in the definition for de
minimis involvement.3® We also found
that the question of whether balancing
authority personnel are included in the
definition of transmission function
employee depends on the
circumstances. If the transmission
provider also serves as a balancing
authority and an employee’s duties
encompass both transmission provider
and balancing authority activities, the
employee is a transmission function
employee.49 We also provided several
examples of what activities constitute
the day-to-day operation of the
transmission system. Included in these
examples was balancing load with
energy or capacity.4!

1. Transmission Function

22. Both Wisconsin Electric Power
Company (Wisconsin Electric) and EEI
request further clarification of whether
personnel that balance load with energy
or capacity are considered
“transmission function employees”
under the Standards.42 EEI contends
that economic decisions regarding the
source of energy or capacity to be used
to balance load may be made by
marketing function employees and
requests that the Commission
affirmatively find that such activities are
not transmission functions.4? Wisconsin
Electric argues that the Commission’s
statement in paragraph 122 of Order No.
717 that balancing load with energy or
capacity is among the day-to-day
operations of the transmission system is
inconsistent with the Commission’s
statement in paragraph 48 of Order No.
717 that excluded a balancing authority
from the definition of a “transmission
function employee” where the
balancing authority and transmission
functions are separate, and the
employee performs no duties outside of

37 Id.

381d. P 46.

39]d. P 47.

40 [d. P 48.

41]d. P 122.

42 Wisconsin Electric Nov. 17, 2008 Request for
Clarification at 3; EEI at 7.

43EEI at 7.

those specific to a balancing authority
employee.44

23. Wisconsin Electric requests that
the Commission clarify that a balancing
area employee who balances load with
generation (including scheduled
interchange) and performs no other
transmission functions is not a
“transmission function employee” for
purposes of the Standards.#> If the
Commission intends that balancing load
with energy or capacity is a
transmission function, then Wisconsin
Electric requests that the Commission
clarify and identify which of the other
balancing authority requirements under
the NERC Reliability Standards are also
transmission functions and which are
not.46

Commission Determination

24. We clarify that paragraph 122 of
Order No. 717 incorrectly included
“balancing load with energy or
capacity” as an example of what is
included in the day-to-day operation of
the transmission system. As we stated in
Order No. 717, “[i]f the transmission
provider also serves as a balancing
authority, and an employee’s duties
encompass both transmission provider
and balancing authority activities, such
an employee would be a transmission
function employee (provided his or her
duties are encompassed by the
definition of transmission function
employee). If, however, the two
functions are separate, and the
employee performs no duties outside of
those specific to a balancing authority
employee, he or she would not be
considered a transmission function
employee.” 47 Thus, personnel who
balance load with energy or generating
capacity are not considered
“transmission function employee[s]”
under the Standards where the
balancing authority and transmission
functions are separate, and the
employee does not perform duties or
tasks of a transmission function
employee.48

2. Transmission Function Employees

25. TAPS is concerned that the
transmission function definition places
too much emphasis on short-term or
real-time operations in an effort to
exclude long-term planning employees

44 Wisconsin Electric at 4.

45]d.

46]d. at 5.

47 Order No. 717 at P 48.

48 We reiterate that the No Conduit Rule still
applies and would prohibit the transmission
provider from using personnel who balance load
with energy or generating capacity as conduits for
the disclosure of non-public transmission
information to marketing function employees.

from the transmission function and that
this emphasis might be misconstrued.+®
Specifically, TAPS is concerned that the
short-term focus might be
misinterpreted as limiting the
Commission’s determination that
employees engaged in the “granting and
denying of transmission service
requests’ are transmission function
employees.?0 TAPS asks the
Commission to clarify that personnel
engaged in “‘granting or denying
transmission service requests’ are
transmission function employees
regardless of the duration of service
requested.5?

26. TAPS also asks the Commission to
clarify that the transmission function
includes not just the employees who
post on the OASIS that a particular
request has been granted or denied but,
also, the employees who are responsible
for performing the underlying system
impact studies or otherwise determining
whether the transmission system can
support the requested services.52 TAPS
asserts that engineers who make
engineering decisions regarding the
operation and maintenance of
transmission facilities and engineers
who determine whether transmission
requests can be accommodated by the
existing transmission system are clearly
performing activities that are integral to
a transmission provider’s administration
of its tariff and are central to the
“planning, directing, organizing or
carrying out of day-to-day transmission
operations, including the granting and
denying of transmission service
requests.”’ 53

Commission Determination

27. The Commission clarifies that
personnel engaged in “‘granting or
denying transmission service requests”
are transmission function employees
regardless of the duration of service
requested. We find that granting or
denying of transmission service requests
is an integral part of “planning,
directing, organizing or carrying out of
day-to-day transmission operations.” 54
The Commission also clarifies that
“transmission function employee”
includes an employee responsible for
performing system impact studies or
determining whether the transmission
system can support the requested
services as this type of employee is
planning, directing, organizing or

49TAPS at 41.

501d.

51]d.

52 Id. at 42—43.

53 ]d. at 42—43 (citing 18 CFR 358.3(h)).
5418 CFR 258.3(h).
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carrying out the day-to-day transmission
operations.

3. Marketing Functions

28. In Order No. 717, we made the
Standards applicable to “any public
utility that owns, operates, or controls
facilities used for the transmission of
electric energy in interstate commerce
and conducts transmission transactions
with an affiliate that engages in
marketing functions” 55 and also any
interstate natural gas pipeline that
transports gas for others and “conducts
transmission transactions with an
affiliate that engages in marketing
functions.” 56

29. As noted above, we defined
several terms in the order. Marketing
functions include “in the case of public
utilities and their affiliates, the sale for
resale in interstate commerce, or the
submission of offers to sell in interstate
commerce, of * * * financial or
physical transmission rights.” 57 We
adopted the following definition of
marketing functions for pipelines and
their affiliates: “The sale for resale in
interstate commerce, or the submission
of offers to sell in interstate commerce,
natural gas, subject to the following
exclusions: (i) Bundled retail sales, (ii)
Incidental purchases or sales of natural
gas to operate interstate natural gas
pipeline transmission facilities, (iii)
Sales of natural gas solely from a seller’s
own production, (iv) Sales of natural gas
solely from a seller’s own gathering or
processing facilities, and (v) Sales by an
intrastate natural gas pipeline, by a
Hinshaw pipeline exempt from the
Natural Gas Act (NGA), or by a local
distribution company making an on-
system sale.” 58 We also defined a
marketing function employee as “an
employee, contractor, consultant or
agent of a transmission provider or of an
affiliate of a transmission provider who
actively and personally engages on a
day-to-day basis in marketing
functions.”

a. Electric Industry

30. EEI seeks clarification as to which
sales of transmission rights are
marketing functions, and which sales
are transmission functions.?9 EEI
suggests that as a general rule, any sale
of transmission service under an open
access transmission service or a pre-
Order No. 888 grandfathered agreement
be considered a transmission function,
while any resale or reassignment of such

5518 CFR 358.1(b).
56 18 CFR 358.1(a).
5718 CFR 358.3(c)(1).

58 Order No. 717, FERC Stats. & Regs. { 31,280 at
P 83.

59EEI at 14-15.

service should be considered a
marketing function.6° EEI also suggests
that the rule must allow the limited
sorts of “resale” that occur from a
facility that has been leased, or when
transmission is being provided on a
back-to-back basis, to be treated as
transmission functions, not marketing
functions.6?

31. TAPS requests that the
Commission restore (1) the Order 889-
era separation of transmission function
employees from employees engaged in
purchases for wholesale sales; 62 and (2)
Order 2004’s required separation of
transmission function personnel from
employees making purchases for retail
load.63 TAPS also contends that the
Commission should require the
separation of transmission function
personnel from employees making
bundled retail sales.6¢ TAPS argues that
the marketing definition should be
revised to include bids to buy products
traded in organized markets,
particularly financial transmission
rights.® Finally, TAPS requests
reconsideration of the Commission’s
decision to exempt from the marketing
definition retail sales by a provider of
last resort (POLR).66

32. Transmission Dependent Utility
Systems (TDUS) asks that the
Commission exclude from the definition
of marketing functions sales by
generation and transmission
cooperatives to their members.67
According to TDUS, Order No. 717
eliminated purchasing-related activities
from coverage under the Standards.®8
TDUS states that under the new
Standards, employees of generation and
transmission cooperatives will not be
subject to the Standards due to their
purchasing activities alone.®® However,
TDUS believes that there is a question
left as to whether such employees’
involvement in sales of power to
members will subject them to the
Standards and asserts that it should
not.”® TDUS asserts that because the
generation and transmission
cooperative’s role with respect to its
member load is nearly identical to that
of a vertically integrated investor-owned
utility’s role with respect to its retail
load, employees of generation and

60]d.

61]d.

62TAPS at 13-22.

63 ]d. at 22—-26.

64 Jd. at 26—29.

65 Id. at 33—-36.

66 Id. at 37—40.

67 TDUS Nov. 17, 2008 Request for Clarification
or Rehearing at 2-3.

68 ]d. at 2.

69 Id.

70 Id.

transmission cooperatives should have
the same access to generation and
transmission function information as
the employees of investor-owned
utilities.”?

Commission Determination

33. We grant EEI's request for
clarification that any sale of
transmission service under an open
access transmission service or a pre-
Order No. 888 grandfathered agreement
be considered a transmission function,
while any resale or reassignment of such
service be considered a marketing
function. Under Order No. 890, a
transmission customer may sell all or a
portion of its transmission rights to an
eligible customer (i.e., an assignee).
When this type of transaction occurs,
the transmission customer becomes a
reseller and the assignee must sign a
service agreement with the transmission
provider. The transmission provider is
obligated to credit or charge the reseller
for any difference in price between the
assignee’s agreement and the reseller’s
original agreement.”2 Thus, the
transmission provider continues in the
role of providing transmission service
and makes the payments to both the
reseller and its customer. However, the
resale or reassignment between the
reseller and the assignee is a marketing
function.

34. While we grant EEI’s requested
clarification as discussed above, we
reject its suggestion that limited sorts of
“resale” that occur from a facility being
leased, or transmission that is provided
on a back-to-back basis, be treated as
transmission functions. We deny this
clarification because EEI has failed to
adequately support or explain its
request. We note, however, that EEI
appears to be describing a narrow set of
circumstances that may be more suitable
for a waiver request.

35. We deny TAPS’ request for
rehearing that the marketing function
definition be amended to include
purchases as well as sales. As we noted
in Order No. 717, restricting the
definition of marketing function to
include only sales more closely matches
the statutory prohibitions against undue
preference.”? Specifically, sections 205
and 206 of the Federal Power Act
prohibit undue preference or advantage

71]d. at 3.

72 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
FERC Stats. & Regs. q 31,241, order on rehearing,
Order No. 890-A, FERC Stats. & Regs. { 31,261
(2007), order on rehearing, Order No. 890-B, 123
FERC q 61,299 (2008) order on rehearing, Order No.
890-C, 126 FERC { 61,228 (2009).

73 Order No. 717, FERC Stats. & Regs. q 31,280 at
P 77.
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to any person with respect to “‘any
transmission or sale subject to the
jurisdiction of the Commission

* * * 74 Simijlarly, sections 4 and 5 of
the Natural Gas Act prohibit undue
preference with respect to “any
transportation or sale of natural gas
subject to the jurisdiction of the
Commission * * *.”” 75 Because the
Commission’s authority to impose the
Standards of Conduct to prevent undue
preference is rooted in these sections,
we find that TAPS’ request to expand
the marketing function definition to
include purchases to be inconsistent
with our statutory authority.

36. In response to the TAPS statement
that excluding employees responsible
for purchases from the reach of the
Standards of Conduct alters the
Commission’s approach in Order No.
889, we note that in Order No. 717 the
Commission found that the removal of
purchases from the definition of
marketing function “frees companies to
conduct the informational exchanges
necessary to engage in integrated
resource planning, and eliminates the
difficulties which might otherwise be
experienced by executive personnel
who have overall procurement
responsibilities that include both
transmission and marketing. At the
same time, it preserves the protection
against affiliate abuse, as it is those
employees who are making wholesale
sales of electricity, not purchases, who
can improperly benefit from
transmission function information
obtained from the affiliated
transmission provider.” 76 Given these
findings and the Commission’s
consideration of its more than decade-
long experience implementing the Order
No. 889 provisions, we reiterate that
there is no need to include purchases in
the marketing function definition as a
means of preventing undue
preference.”” For these same reasons, we
also deny TAPS’ request that we require
the separation of transmission function
employees from those employees
making purchases for retail load and its
request that we include bids to buy

7416 U.S.C. 824d(b) and 16 U.S.C. 824e(a)
(emphasis added).

7515 U.S.C. 717c¢(b) and 15 U.S.C. 717d(a)
(emphasis added).

76 Order No. 717, FERC Stats. & Regs. q 31,280 at
P 77 (footnote omitted).

77 We note that the courts have held that an
agency may alter its past interpretation in light of
reconsideration of relevant facts and its mandate.
American Trucking Ass’n v. Atchison, Topeka &
Santa Fe Ry., 387 U.S. 397, 416 (1967). See also
Hatch v. FERC, 654 F.2d 825, 834 (D.C. Cir. 1981).
See also New York v. FERC, 535 U.S. 1 at 28 (2002)
(The Commission’s choice not to assert jurisdiction
represents a statutorily permissible policy choice).

products within the definition of
marketing function.

37. Similarly, we reject TAPS’ request
that employees making bundled retail
sales 78 be included in the definition of
marketing function. In Order No. 888,
the Commission stated that it had
exclusive jurisdiction over the rates,
terms and conditions of unbundled
retail transmission in interstate
commerce.”® However, the Commission
declined to assert jurisdiction over
bundled retail transmission, reasoning
that ““‘when transmission is sold at retail
as part and parcel of the delivered
product called electric energy, the
transaction is a sale of electric energy at
retail.” 80 The U.S. Supreme Court
affirmed the Commission’s decision to
assert jurisdiction over unbundled but
not bundled retail transmission, finding
that the Commission made a statutorily
permissible choice.8* TAPS essentially
is asking us to end this long-standing
jurisdictional divide, at least with
regard to the Standards. We decline to
do so.

38. We also deny TAPS’ request that
we reconsider the decision to exempt
retail sales by a POLR from the
definition of marketing functions. TAPS
asserts that POLR service constitutes
unbundled retail sales.82 However, the
Commission stated in Order No. 2004
that POLR sales could be accorded
treatment equivalent to that accorded to
bundled retail sales.?3 Bundled retail
sales are sales where the power and
transmission components associated
with the sale of electric energy to retail
customers are provided together in a
single bundled package.84 The

78 The term “bundled retail sales employees”
means those employees of the public utility
transmission provider or its affiliates who market or
sell the bundled electric energy product (including
generation, transmission, and distribution)
delivered to the transmission provider’s firm and
non-firm retail customers. Order No. 2004-A, FERC
Stats. & Regs. 7 31,161 at P 119 n.80.

79 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 1 31,036, 31,781
(1996), order on reh’g, Order No. 888—A, FERC
Stats. & Regs. q 31,048 (1997), order on reh’g, Order
No. 888-B, 81 FERC { 61,248, order on reh’g, Order
No. 888—C, 82 FERC { 61,046 (1998), aff'd in
relevant part sub nom. Transmission Access Policy
Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000),
aff’d sub nom. New York v. FERC, 535 U.S. 1
(2002).

80]d.

81 New York v. FERC, 535 U.S. 1 at 28.

82TAPS at 39-40.

83 See Order No. 2004—A, FERC Stats. & Regs.
931,161 at P 127.

84 See, e.g., Revision of Annual Charges Assessed
to Public Utilities, 94 FERC { 61,290, at 62,037
(2001). We note that the Supreme Court has
described ‘“bundled” as meaning that consumers
pay a single charge that includes both the cost of

important distinction between
unbundled and retail sales is that the
generation component may be
purchased separately in unbundled
service.8> Under POLR service the
generation offered can only be
purchased through the regulated public
utility as a part of the “bundled”
package of transmission, distribution
and generation. Generally, POLR service
is offered in states that permit retail
competition. POLR service is also
generally state-mandated with either
state-approved rates or a part of a state-
approved and regulated process for
deriving the generation price. The POLR
service is provided to retail customers
on a default basis and POLR employees
do not market POLR service.

39. Previously, we declined to accord
POLR service the same exemption as
other bundled retail sales, opting
instead to consider its status on a case-
by-case basis.86 The Commission has
granted past waivers based on the fact
that POLR employees do not market
POLR service, do not engage in
competitive functions and do not
schedule or reserve transmission
service.87 This experience with waiver
requests has led us to the conclusion
that no justification exists for treating
POLR sales differently than other
bundled retail sales. Therefore, we will
deny TAPS’ request for rehearing
concerning POLR.

40. Finally, as TDUS requests, we
clarify that if an employee of a
generation and transmission cooperative
simply serves retail load and does not
engage in activities included in the
“marketing functions” definition in
§ 358.3, then this employee is not a
“marketing function employee.”

electric energy and the cost of its delivery. New
York v. FERC, 535 U.S. 1, 5 (2002).

85 We note that even if the rates or prices for
components are separately stated, or itemized, on
the end users’ bills this does not render the POLR
service “unbundled.” See, e.g., Northern Natural
Gas Co., v. FERC, 929 F.2d 1261, 1273 (8th Cir.
1991). (Stating a rate separately from the related
jurisdictional rate does not ‘“magically unbundle
the activity).

86 TAPS’ reliance on the few cases in which we
denied a waiver request is misplaced. None of the
denials were based on the risk of abuse being too
great. For example, in Allegheny Power Service
Corp., 85 FERC { 61,390 (1998), Allegheny
requested a waiver of the functional unbundling
requirement with regard to employees who made
wholesale purchases for unbundled retail sales.
Thus, this decision does not constitute precedent
regarding a request for a bundled retail sales waiver.
See also, PECO, 89 FERC { 61,014 (1999). (PECO’s
Supply Acquisition unit performed unbundled
retail merchant services and thus the Standards
applied).

87 See, e.g., High Island Offshore System, 116
FERC { 61,047 (2006).

»»
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b. Natural Gas Industry

41. We noted in Order No. 717 that if
a local distribution company (LDC) does
not conduct transmission transactions
with an affiliated pipeline, its off-system
sales on non-affiliated pipelines are
irrelevant as far as the Standards are
concerned.88 However, there may be
situations where an affiliated LDC, an
intrastate pipeline, and a Hinshaw
pipeline could be subject to the
Standards of Conduct, such as when one
of these affiliates engages in off-system
sales of gas that has been transported on
the affiliated pipeline. In such a case,
the pipeline and the affiliate (which is
engaging in marketing functions) will be
required to observe the Standards of
Conduct by, among other things, having
the marketing function employees
function independently from the
transmission function employees.

(i) Off-System Sales by LDCs

42. The American Gas Association
(AGA), Duke Energy Corporation
(Duke), National Fuel Gas Distribution
Corporation and National Fuel Gas
Supply Corporation (National Fuel), the
New York Public Service Commission
(NYPSC), and Southwest Gas
Corporation (Southwest Gas) all ask the
Commission to clarify that an LDC may
make off-system sales on non-affiliated
pipelines without being subject to the
Standards.8? Specifically, the concern
raised is whether an LDC that makes off-
system sales on non-affiliated pipelines
would be subject to the Standards for
those sales because it also conducts
transmission transactions with an
affiliated interstate pipeline for the
purpose of making bundled retail sales
or on-system sales.?° These parties all
rely on Order No. 497 and National Fuel
Gas Supply Corp.°! to support their
contention that the Commission should
find that the Standards do not apply in
this instance. 92

43. The parties argue that failing to
make this clarification will have
effectively expanded the Standards
beyond those adopted under Order No.
497 to encompass all of an LDC’s off-
system sales for resale including those
sales where the gas was not transported

88 Order No. 717, FERC Stats. & Regs. { 31,280 at
P 91.

89 AGA Nov. 17, 2008 Request for Clarification or
Rehearing at 8; Duke Nov. 17, 2008 Request for
Rehearing or Clarification at 4; National Fuel Nov.
17, 2008 Motion for Clarification or Rehearing or,
in the Alternative, Request for Limited Waiver at 7—
8; NYPSC Nov. 17, 2008 Request for Rehearing or
Clarification at 3—4; and Southwest Gas at 9-10.

9 See, e.g., AGA Request at 4.

9164 FERC 1 61,192 (1993).

92 See, e.g., AGA at 9 (citing National Fuel Gas
Supply Corp.).

on the affiliated interstate pipeline.®3 To
resolve this matter, Duke suggests that
the Commission either (1) revise the
definition of “‘marketing function” in
§ 358.3(c)(2) of the regulations to
exempt off-system sales by an LDC that
do not involve the use of transmission
capacity of an affiliated transmission
provider; or (2) revise the applicability
language of § 358.1(a) to make clear that
the Standards of Conduct do not apply
to an interstate pipeline’s transportation
of gas for an affiliate, if it “does not
involve transportation of gas for the
affiliate’s marketing function.” 94

44. Southwest Gas contends that both
Order Nos. 497 and 690 excluded LDC
sales from the definition of “marketing”
if the gas was sold on-system to retail
end-users, as well as if the gas was sold
outside of its service territory as long as
none of the gas sold off-system was also
transported by an affiliated interstate
pipeline.?5 Southwest Gas states that an
LDC'’s sale of gas outside its retail
service area in a transaction that does
not involve the affiliated pipeline
should not trigger the Standards nor
should they be triggered if the LDC
ships gas on an affiliated pipeline in
other transactions for sale within the
LDC’s retail service territory.96

45. If the Commission denies the
request for clarification or rehearing,
National Fuel requests a waiver of the
Standards necessary for National Fuel
Distribution Corporation to conduct off-
system sales that do not involve its
affiliated pipeline.®? Similarly, the
NYPSC seeks clarification that the
waiver previously granted to National
Fuel remains in effect pursuant to the
Commission’s related determination
that all existing waivers relating to the
Standards remain in full force and
effect.98

93 See, e.g., id. at 11.

94 Duke Request at 3.

95 Southwest Gas at 9-10.

96 Id. at 11-12. Southwest Gas also states in its
pleading that there is no evidence that regulated
LDCs could abuse their relationship with an
affiliated pipeline if the LDC sells gas outside its
retail service area and none of the off-system gas is
transported on an affiliated pipeline. Southwest Gas
at 2. Southwest Gas argues that Order No. 717
improperly expands the applicability criteria from
those in effect under Order No. 497 to cover any
transportation by a pipeline for an affiliate that
engages in marketing functions even if none of
those transactions involved transportation by the
affiliate pipeline. Id.

97 National Fuel at 31. National Fuel also requests
a waiver of the Standards as they may pertain to
de minimis sales necessary to remain in balance.
This waiver request is addressed infra.

98 NYPSC at 7. The NYPSC disputes the
interpretation of National Fuel Gas Supply Corp.,
64 FERC 1 61,192 (1993), as the granting of a waiver
request. However, if the Commission concludes that
a waiver was granted in that proceeding, the NYPSC
contends that the waiver should be continued.

46. Finally, AGA states that in Order
No. 717, the Commission exempted
from the definition of ““marketing
functions” as applied to natural gas
pipelines ““sales by an intrastate natural
gas pipeline, by a Hinshaw interstate
pipeline exempt from the Natural Gas
Act, or by a local distribution company
making an on-system sale.” 99 AGA
states that the comma placements in
separating each entity suggests that only
an LDC’s on-system sales are exempt
and that all of a Hinshaw pipeline’s
sales are exempt.100 AGA requests that
the Commission clarify whether it
intended to exempt all of a Hinshaw
pipeline’s sales or only its on-system
sales.101

Commission Determination

47.In Order No. 717, the Commission
stated that if a pipeline does not
conduct transmission transactions with
an affiliate that engages in marketing
functions, it is not subject to the
Standards under § 358.1(a).102 We
further explained that if an LDC does
not conduct transmission transactions
with an affiliated interstate pipeline, its
off-system sales on an unaffiliated
pipeline are irrelevant insofar as the
Standards are concerned.103

48. Consistent with National Fuel Gas
Supply Corp.,1°* we further clarify that
an LDC making off-system sales of gas
that has been transported on non-
affiliated pipelines is not subject to the
Standards of Conduct if it conducts
transmission transactions with an
affiliated interstate pipeline for the
purpose of making bundled retail sales
or on-system sales. In light of this
clarification we reject Duke Energy’s
suggested amendments to the Standards.
We also reject National Fuel’s request
for a waiver of the Standards because it
has been rendered moot.

49. We agree with AGA that the
comma placements separating each
entity in the definition of “‘marketing
functions” in § 358.3(c) creates
confusion. The Commission clarifies
that we intended to exempt all on-
system sales by an intrastate natural gas
pipeline, by a Hinshaw interstate
pipeline exempt from the NGA, or by a
local distribution company and we will
accordingly revise § 358.3(c)(2)(v).10°

99 AGA Request for Clarification or Rehearing at
14 (quoting 18 CFR 358.3(c)(2)(v)).

100 [d. at 14.

101 Id‘

102 Order No. 717, FERC Stats. & Regs. { 31,280
atP 91.

103 Id

10464 FERC q 61,192 (1993).

105 The change to include a local distribution
company operating under section 7(f) of the Natural
Gas Act in 18 CFR 358.3(c)(2)(v) is discussed infra.
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(ii) Sales From Own Production

50. The American Public Gas
Association (APGA) objects to the
Commission’s determination to exclude
from the definition of “marketing
functions” the sale of natural gas from
a seller’s own production and from a
seller’s own gathering or processing
facilities.106 APGA states that there is no
logical, legal or factual basis for
including within the Standards
affiliated sellers of third party gas, but
excluding from the rule the pipeline
itself and affiliated sellers where they
are selling from their own
production.107

51. APGA argues that because the
Commission has adopted an employee
functional approach, the available
evidence of actual abuse between sales
employees and affiliated transmission
providers fully supports a rule requiring
their separation.108 APGA states that
while these cases may not have been
sufficient under the corporate
separation approach to the Standards
under Order No. 2004 and that the court
reviewed in National Fuel, under the
employee functional approach, certain
cases of abuse support the discrete
proposition that all employees who
actively and personally engage on a day-
to-day basis in natural gas sales should
be prohibited from obtaining non-public
information about the day-to-day
transmission operations of affiliated
pipelines. APGA asserts that the origin
of the natural gas involved should have
no bearing on the issue whatsoever.109

52. Calypso U.S. Pipeline LLC and
Calypso LNG LLC (Calypso) ask the
Commission to further clarify the term
“seller’s own production” in
§ 358.3(c)(3). Specifically, Calypso
contends that the exemption should
encompass foreign-sourced gas
regardless of whether the transmission
provider owns the mineral rights at the
foreign wellhead or acquires ownership
of the gas at the outlet of the
liquefaction facility, or on board a
liquefied natural gas (LNG) vessel, so
long as it owns the gas when it is
introduced into the transmission
provider’s facilities as the only gas that
the transmission provider is
transporting.110 Calypso interprets the
term “own production” to mean gas
owned by the transmission provider’s
marketing affiliate rather than gas that
was owned when still in the ground or

106 APGA Nov. 17, 2009 Request for Rehearing at
4.

107 [d. at 5.

108 [d, at 6.

109 Id

110 Calypso Nov. 17, 2009 Request for
Clarification or Rehearing at 4.

was extracted by the transmission
provider (or its marketing affiliate).11?

53. To the extent that the Commission
intended to confine the exemption to
foreign-sourced gas that was owned by
the transmission provider’s marketing
affiliate at the foreign wellhead or some
other point upstream being introduced
into the transmission provider’s
facilities, then Calypso seeks rehearing
on this point.112 Calypso asserts that
when the only gas the transmission
provider transports is owned by the
transmission provider’s marketing
affiliate, the transmission provider
should be exempt from the requirement
that its transmission function employees
function independently from its
marketing function employees. Calypso
argues that this result would be the
same as the case where the only gas
flowing was the domestic production of
the transmission provider.113

54. Calypso states that the key factor
in applying this exemption is not
ownership at the wellhead, but rather (i)
the absence of someone against whom
the transmission provider can
discriminate, and (ii) the proposition
that the Commission “cannot impede
vertical integration between a pipeline
and its affiliates without ‘adequate
justification.’ ” 114

Commission Determination

55. We deny APGA’s request for
rehearing concerning the Commission’s
determination to exclude from the
definition of “marketing functions” the
sale of natural gas from a seller’s own
production and from a seller’s own
gathering and processing facilities. In
Order No. 497—-A, the Commission
excluded from the scope of the rule
“[plroducers, gatherers or processors,
acting in their traditional roles, that sell
gas solely from their own production,
gathering, or processing facilities.” 115 In
excluding these sellers of gas from the
scope of the rule, the Commission
explained that these entities do not act
within the scope of the term
“marketing” as it is used in the rule
because these “entities are acting in the
roles that their names imply’’ 116 rather
than engaging in “marketing functions.”
We do not see, nor has APGA
demonstrated, how these entities’ roles
have changed since Order No. 497 that
would require the Commission to now
conclude that they are engaging in

111 Id

112]d, at 5.

’113Id_

114]d, at 7.

115 Order No. 497-A, FERC Stats. & Regs. 30,868
at P 12 (footnotes omitted).

‘l‘lﬁId.

marketing functions for the purposes of
the Standards of Conduct.

56. In Order No. 2004-A, the
Commission also found that the roles of
gatherers or processors did not support
their inclusion as energy affiliates
subject to the standards of conduct.
Specifically, the Commission stated in
Order No. 2004-A that if a gatherer or
processor merely provides gathering or
processing services, only purchases
natural gas to supply operational needs,
and does not engage in other
transmission-related activities, then it is
not an energy affiliate subject to the
standards of conduct.11” Moreover, we
found that “when gatherers and
processors engage only in gathering and
processing, they provide services to
wholesale market participants but do
not compete with them.” 118

57. We also do not agree with APGA
that the adoption in Order No. 717 of an
employee functional approach from a
corporate functional approach dictates
that we eliminate these exclusions from
the definition of “marketing functions.”
The adoption of the employee
functional approach in Order No. 717 is
simply a reversion to the employee
functional approach in effect under
Order No. 497. Over the Commission’s
decades-long experience implementing
standards of conduct, the Commission
has not found a pattern of abuse
concerning sales of natural gas solely
from a seller’s own production or a
seller’s own gathering and processing
facilities that would necessitate a
change to this exclusion to the
“marketing functions” definition, even
under the employee functional
approach.11® The Commission has
addressed through its enforcement
actions, including civil penalties, the
few cases of sales personnel and affiliate
transmission providers improperly
sharing non-public transmission
function information.120

58. Notwithstanding the fact that the
Standards of Conduct do not govern the
relationship between a transmission
provider and producers, gatherers or
processors, acting in their traditional
roles, that sell gas solely from their own

117 Order No. 2004—A, FERC Stats. & Regs.
931,161 at P 97.

118 Jd.; see also Order No. 2004-B, FERC Stats. &
Regs. 31,166 at P 77.

119 The Commission has not found evidence of
undue preference that was exclusively a result of
sales of natural gas solely from a seller’s own
production or its own gathering or processing
facilities.

120 See, e.g., Dominion Resources, Inc., 108 FERC
{61,110 (2004) (Hackberry); The Williams
Companies, Inc., 111 FERC { 61,392 (2005); Idaho
Power Co.,103 FERC { 61,182 (2003); Cleco Corp.,
104 FERC { 61,125 (2003); and Transcontinental
Gas Pipe Line Corp., 102 FERC { 61,302 (2003).
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production, gathering, or processing
facilities, we note that section 4 of the
Natural Gas Act prohibits a pipeline
from granting any undue preference or
advantage to any person or subjecting
any person to any undue prejudice or
disadvantage.12? For all of the above
reasons, we deny APGA’s request to
change the “marketing functions”
exclusions in § 358.3(c)(2).

59. We grant Calypso’s request that
we clarify the term “seller’s own
production” in § 358.3(c)(3). In
Hackberry, we adopted a light-handed
regulatory approach to LNG
terminals,122 viewing LNG import
terminals as analogous to production
facilities.?23 This revised approach to
LNG regulation was subsequently
reflected in EPAct 2005.124 In light of
our view that LNG import terminals are
analogous to production facilities, we
clarify that the exemption encompasses
foreign sourced gas regardless of
whether the seller owns the mineral
rights at the foreign wellhead or
acquires ownership on board an LNG
vessel, so long as it owns the gas before
it enters the transmission provider’s
transmission facilities and the gas is the
only gas the transmission provider is
transporting. In this scenario, there is no
one for the transmission provider to
discriminate against.

(iii) Asset Management Agreements

60. Southwest Gas asserts that the
Commission failed to address (1) the
applicability of the Standards to
pipelines affiliated with shippers
releasing capacity to asset managers
under asset management agreements,
and (2) the question of whether NGA
section 7(f) companies are within the
scope of the LDC exemption.125
Southwest Gas seeks clarification that
where a party releases capacity to an
asset manager under an asset
management agreement where there is
also an assignment of gas supply, the
releasing party under the asset
management agreement does not engage
in a marketing function and its affiliated
pipelines are not subject to the
Standards.126

61. Southwest Gas contends that even
where a party to an asset management
agreement assigns gas supply, there is
no basis for the party’s participation in

12115 U.S.C. 717b-1.

122 Hackberry LNG Terminal L.L.C., 101 FERC
61,294 (2002), order issuing certificates and
granting rehearing, 104 FERC { 61,269 (2003).
Some LNG terminals continue to allow open access
service pursuant to Part 284.

123 See Hackberry, 101 FERC { 61,294 at P 27.

124 See 15 U.S.C. 717b.

125 Southwest Gas at 5.

126 [d. at 6.

the asset management agreement to
trigger the Standards for a pipeline
affiliated with that releasing party.127
Southwest Gas further asserts that there
is “no record evidence or a
demonstrated theoretical threat to bring
releasing parties under an asset
management agreement and their
affiliated pipelines within the scope of
the Standards merely by virtue of their
participation in an asset management
agreement.”’ 128

Commission Determination

62. In Order Nos. 712 and 712—-A,129
the Commission revised its capacity
release regulations to facilitate the use
of asset management agreements. The
Commission found that these
agreements were in the public interest
because they are beneficial to numerous
market participants and to the market in
general.130 In the asset management
agreement context, the releasing shipper
is not releasing unneeded capacity but
capacity it needs to serve its own supply
function. Releasing shippers are thus
releasing capacity for the primary
purpose of transferring the capacity to
entities that they perceive as having
greater skill and expertise in both
purchasing low cost gas supplies and
maximizing the value of the capacity
when it is not needed to meet the
releasing shipper’s gas supply needs.
Essentially, asset management
agreements entail a releasing shipper
transferring capacity to a third party
expert who will perform the functions
that the releasing shipper would
normally have to do itself, i.e. purchase
gas supplies and releasing capacity or
making bundled sales when the
releasing shipper does not need the
capacity to satisfy its own needs.131

63. In Order No. 717, we clarified that
under the Independent Functioning
Rule and the No Conduit Rule, it would
be the employees of the asset manager
acting as agents or contractors for the
pipeline or LDC, who would qualify as
marketing function employees after the
asset management arrangement was
concluded and not the employees of the
releasing party.132 Therefore, we grant
Southwest Gas’ request for clarification
and find that the releasing shipper is not
performing a marketing function when

127 Id. at 8.

128 Id, at 9.

129 Promotion of a More Efficient Capacity
Release Market, Order No. 712, 73 FR 37058 (June
30, 2008), FERC Stats. & Regs. 1 31,271 (2008),
order on rehearing, Order No. 712—A, 73 FR 72692
(Dec. 1, 2008), FERC Stats. & Regs. { 31,284 (2008).

130 Order No. 712—-A, FERC Stats. & Regs. { 31,284
atP 68 and P 71.

131]d. P 70.

132 Order No. 717, FERC Stats. & Regs. 131,280
at P 97.

it assigns gas supply pursuant to an
asset management agreement. However,
if the specific asset management
agreement leaves the releasing shipper
any ability to conduct sales for resale or
provides that the releasing shipper is to
retain control of the transactions entered
into by the asset manager, the releasing
shipper would remain subject to the
Independent Functioning Rule with
regard to that specific agreement.

(iv) Balancing

64. In Order No. 717, the Commission
exempted from the definition of
marketing functions incidental
purchases or sales of natural gas to
operate interstate natural gas pipeline
transmission facilities. AGA requests
that the Commission clarify that an
affiliate of an interstate pipeline is not
engaged in “‘marketing functions” under
§ 358.3(c)(2)(ii) to the extent that such
affiliate makes incidental purchases or
sales of natural gas to remain in balance
under applicable pipeline tariffs.133
AGA believes that the scope of the
exemption should not be limited to the
pipeline itself because there is a
counterparty (often a shipper) for each
sale and purchase the pipeline makes to
keep its system in balance.13¢ AGA
contends that such purchases and sales
do not present any significant
opportunity for a pipeline to unduly
discriminate in favor of an affiliate
because the affiliate must follow the
pipeline’s cash-out and balancing tariff
provisions.

65. Both National Fuel and INGAA
request that the Commission clarify that
de minimis off-system sales that are
related to an LDC’s balancing
requirements are not captured in the
definition of marketing function.135
INGAA requests that the Commission
either reestablish the separate
exemption for sales by an affiliate that
are made in order to remain in balance
under a pipeline tariff or operational
balancing agreement, or explicitly
clarify that § 358.3(c)(2)(ii) covers such
exemptions.136 In the alternative,
National Fuel requests rehearing to
revise the regulations to provide
specifically that de minimis off-system
sales that are in connection with the
resolution of the LDC’s inadvertent

133 AGA at 13. As noted above, we defined
marketing functions for pipelines and their affiliate
as “the sale for resale in interstate commerce, or the
submission of offers to sell in interstate commerce,
of natural gas,” subject to several exclusions
including an exclusion for incidental purchases or
sales of natural gas to operate interstate natural gas
pipeline transmission facilities. See Order No. 717,
FERC Stats. & Regs. 131,280 at P 83.

134 AGA at 13.

135 National Fuel at 11-12.

136 INGAA at 12.
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imbalances pursuant to pipeline tariffs,
do not fit within the definition of
“marketing function.” 137

66. INGAA also requests clarification
that the § 358.3(c)(2)(ii) incidental
exemption applies to LNG terminals.138
INGAA states that the same general
reasoning that justifies the operational
sales exemption for pipelines and their
affiliates should apply to LNG
terminals.139

Commission Determination

67. We clarify that an affiliate of an
interstate pipeline is not engaged in
“marketing functions” under
§ 358.3(c)(2)(ii) to the extent that such
affiliate makes incidental purchases or
sales of natural gas to remain in balance
under applicable pipeline tariffs. We
agree with AGA that these transactions
do not present a significant opportunity
for undue discrimination. This
clarification is consistent with our
finding in Order No. 717 that, in the
case of interstate pipelines and their
affiliates, incidental purchases or sales
of natural gas to operate interstate
natural gas pipeline transmission
facilities do not constitute a marketing
function.4° Furthermore, we note that
under the previous regulations adopted
in Order No. 2004, we found that an
energy affiliate did not include an
interstate pipeline that makes incidental
purchases or sales of de minimis
volumes of natural gas to remain in
balance under applicable pipeline tariff
requirements.141

68. In response to National Fuel and
INGAA, the Commission clarifies that
de minimis off-system sales that are
related to an LDC’s balancing
requirements are not included in the
definition of marketing function. As we
stated in Order No. 2004—A, “an LDC
serving only its on-system customers
must comply with pipeline balancing
requirements and may be required to
buy or sell de minimus [sic] quantities
of natural gas in the wholesale
commodity market, purchase short-term
park and loan and storage services, buy
or sell imbalances in the pipeline’s cash
out mechanism, or take other steps to
meet pipeline tariff balancing tolerances
on a daily or monthly basis. LDCs with
limited participation in wholesale
markets to satisfy these needs will
continue to be exempt from the
definition of Energy Affiliate as long as
they are not participating in the other

137 National Fuel at 25.

138 INGAA at 13.

139 Id.

140 Order No. 717, FERC Stats. & Regs. {31,280
at P 83.

141 Order No. 2004, FERC Stats. & Regs. {31,155
atP 77.

activities described in § 358.3(d)”” 142 j.e.
marketing activities. While the
Commission has eliminated the concept
of an energy affiliate, the rationale and
its application to marketing activities of
LDCs remain unchanged. Accordingly,
we clarify that the exclusion in
§358.3(c)(2)(ii) includes de minimis off-
system sales that are related to an LDC’s
balancing requirements under interstate
pipeline tariffs.

69. We deny INGAA'’s request for
clarification regarding LNG terminals
and the “incidental exemption.” INGAA
has not explained how an incidental
exemption would be applied to an LNG
facility.

(v) Other

70. MidAmerican asks the
Commission to clarify that employees of
an electric public utility purchasing and
selling natural gas for generation or
local distribution company functions
are not marketing function employees of
the electric public utility.143 The
Commission addressed this issue in
Order No. 717, finding that the question
was rendered moot by the exclusion of
purchases of gas from the definition of
marketing function.144 However,
MidAmerican states that gas acquisition
at retail for generation usually involves
incidental sales of unneeded gas supply
and therefore, the Commission must
address this issue directly.145
MidAmerican states that while an LDC
employee may not be considered to
engage in a marketing function at a
pipeline if the LDC is excluded by
§358.3(c)(2), there is no similar
exemption of LDCs under the definition
of the electric marketing function and
there is no evidence to suggest that a gas
acquisition employee is privy to electric
transmission function information.146

71. Southwest Gas requests that the
Commission clarify the phrase “the
submission of offers to sell in interstate
commerce” in the definition of natural
gas marketing function activities.147
Southwest Gas explains that the
submission of an offer sweeps within its
scope not only sales of natural gas in
interstate commerce but also activity
between market participants prior to the
actual sales agreement becoming
effective. Southwest Gas believes that in
application “submission of offers” is

122 Order No. 2004—A, FERC Stats. & Regs.
931,161 at P 61.

143 MidAmerican Request for Rehearing or
Clarification at 15.

144 Order No. 717, FERC Stats. & Regs. 31,280
at P 103.

145 MidAmerican at 15.

146 [d, at 16.

147 Southwest Gas at 13.

unclear.14® Southwest Gas requests
clarification of the definition of
“marketing functions” to reflect only
the sale of gas in interstate
commerce. 149

72. The Williams Companies, Inc.
(Williams) request clarification that the
exclusion in § 358.3(c)(2)(iii) for “sales
of natural gas solely from a seller’s own
production” will be interpreted
consistent with the similar exclusion
adopted in Order No. 497-A as
including “‘situations in which a
producer is selling gas that it owns or
is selling gas of other interest owners in
the same well and reservoir to the extent
that the producer has contractual
authority to sell such gas.” 150 Williams
states that this clarification is consistent
with the Commission’s intent, as
expressed in Order No. 690-A, to ‘“‘track
the scope of the standards of conduct
requirements for natural gas
transmission providers in Order No.
497’151 and to carry forward the
historical exclusions in Order No.
717.152

73. Alternatively, should the
Commission choose not to clarify the
exclusion in § 358.3(c)(iii) as described
above, Williams requests rehearing, and
claims that the Commission has
provided no rationale to support
interpreting the exclusion in a manner
differently from that which was in effect
under Order No. 497—A.153 Williams
argues that the Commission should,
therefore, grant rehearing and provide
that the exclusion in § 358.3(c)(2)(iii)
includes sales of gas of other interest
owners in the same well and reservoir
to the extent that the producer has
contractual authority to sell such gas.154

Commission Determination

74. We deny MidAmerican’s request
for clarification regarding electric public
utility employees selling unneeded
natural gas supply originally purchased
for generation or local distribution
company functions. MidAmerican asks
that these employees not be considered
marketing function employees.
However, MidAmerican does not
provide adequate support for the broad
exemption requested. Moreover,
MidAmerican does not explain the

148 Id

149 Id

150 Williams Nov. 17, 2009 Request for
Clarification or Rehearing at 7.

151 Standards of Conduct for Transmission
Providers, Order No. 690-A, order on clarifications
and rehearing, FERC Stats. & Regs. 131,243, at P
13 (2007).

152 Standards of Conduct for Transmission
Providers, FERC Stats. & Regs. 132,630, at P 36
(2008).

153 Williams at 8-9.

154 [d. at 9.



54474

Federal Register/Vol. 74, No. 203/ Thursday, October 22, 2009/Rules and Regulations

circumstances under which the
exemption should apply. For example,
MidAmerican does not explain how
“unneeded” should be defined.

75. We deny the request for
clarification by Southwest Gas to
remove ‘‘the submission of offers to sell
in interstate commerce” from the
definition of natural gas marketing
function activities so that it reflects only
the sale of gas in interstate commerce.
The submission of an offer to sell is an
indication that a party intends to sell.
As such, marketing function employees
should not be in contact with
transmission function employees once
they have submitted offers to sell.

76. The Commission grants the
request for clarification by Williams and
states that the exclusion in
§ 358.3(c)(2)(iii) for “sales of natural gas
solely from a seller’s own production”
is consistent with the similar exclusion
adopted in Order No. 497-A that
includes “‘situations in which a
producer is selling gas that it owns or
is selling gas of other interest owners in
the same well and reservoir to the extent
that the producer has contractual
authority to sell such gas.” 155 As we
stated in Order No. 497—A, this does not
mean that such entities can never be
considered to be marketers of gas as the
term is used in the Standards of
Conduct. If a producer sells gas that was
produced by another, it is acting as a
marketer of the gas.156 Furthermore, a
gatherer or processor that sells gas from
facilities other than its own is a
marketer.157

4. Marketing Function Employees

77. Wisconsin Electric seeks
clarification as to whether an employee
in the legal, finance or regulatory
division of a jurisdictional entity, whose
intermittent day-to-day duties include
the drafting and redrafting of non-price
terms and conditions of, or exemptions
to, umbrella agreements would be
considered a “marketing function
employee” under the standards.158

78. Wisconsin Electric asks the
Commission to provide guidance with
respect to which types of activities it
considers to be “day-to-day”’ activities
of a marketing function employee.159
Specifically, Wisconsin Electric requests
that the Commission clarify whether
individuals responsible for contract
administration are ‘“marketing function
employees” under the rule and whether

155 Order No. 497-A, FERC Stats. & Regs. 130,868
at 31,591 n.19.

156 [d. at 31,591-2.

157 Id.

158 Wisconsin Electric Nov. 17, 2009 Request for
Clarification at 6.

159[d. at 7.

the preparation of monthly or annual
requests for financial transmission
rights and auction revenue rights
constitutes “day-to-day” activities
pursuant to the rule.160

79. EEI understands that an officer
may disapprove a power sales contract
without becoming a marketing function
employee.161 However, EEI requests
clarification as to whether the officer is
permitted to explain why a contract is
being disapproved.162 EEI argues that
the ability to provide such overall
feedback, which may effectively become
general parameters for contract
renegotiation, is important for efficient
discharge of fiduciary duties and an
important part of corporate
governance.163

Commission Determination

80. The Commission clarifies that an
employee in the legal, finance or
regulatory division of a jurisdictional
entity, whose intermittent day-to-day
duties include the drafting and
redrafting of non-price terms and
conditions of, or exemptions to,
umbrella agreements is a “marketing
function employee.” ‘“Marketing
functions” are not limited to only price
terms and conditions of a contract,
because non-price terms and conditions
of a contract could contain information
that an affiliate could use to its
advantage. For example, delivery or hub
locations in a contract are non-price
terms that could be used to favor an
affiliate. In addition, negotiated terms
and conditions could affect the
substantive rights of the parties. For this
reason, we decline to make a generic
finding to limit “‘marketing functions”
to only price terms and conditions, but
will consider waiver requests
concerning an employee whose
intermittent duties involve drafting non-
price terms and conditions.

81. Wisconsin Electric requests that
the Commission clarify whether
individuals responsible for contract
administration are ‘“‘marketing function
employees” under the rule. As stated in
Order No. 717, the “development of
general negotiating parameters for
wholesale contracts” is not considered a
‘“day-to-day” activity that characterizes
a transmission function or the duties of
a marketing function employee.164
However, if the employee responsible
for contract administration “‘regularly
carries out or supervises * * * oris

160 Id, at 8.

161 EET at 9-10.

162 Id'

163 Id

164 Order No. 717, FERC Stats. & Regs. { 31,280
at P 122.

actively and personally engaged” in the
negotiation of the contracts, then he or
she is considered a marketing function
employee.165 Because Wisconsin
Electric has not provided any
information about the duties of its
employee responsible for contract
administration, the Commission is
unable to provide any further
clarification.

82. Wisconsin Electric also requests
clarification concerning employees who
prepare monthly or annual requests for
financial transmission rights and
auction revenue rights allocations to
hedge the costs of serving load. The
Commission states that if these
employees are not actively and
personally engaged in sales for resale of
these products, but only involved in
purchases through requests for financial
transmission rights and auction revenue
rights allocations, then they are not
marketing function employees.

83. EEI requests that we clarify that a
supervisor is not engaged in a marketing
function when that supervisor explains
why a contract is being disapproved. As
stated in Order No. 717, a supervisor is
not engaged in the marketing function
activity, if that supervisor is “simply
signing off on a deal negotiated or
proposed by someone else, and is not
providing input into the
negotiations.” 166 Similarly, we clarify
that as long as the supervisor is not
actively and personally engaged on a
day-to-day basis in the contract
negotiations and is simply providing an
explanation concerning the disapproval
of a contract, the supervisor is not
engaged in a marketing function.
However, in this scenario, the
supervisor remains subject to the No
Conduit Rule.

5. Long-Range Planning, Procurement
and Other Interactions

84. MidAmerican asks the
Commission to delete the
communication bars and acknowledge
that communications between
marketing and transmission function
employees are permitted, but must
comply with the Standards.167
MidAmerican argues that the
Commission has too narrowly described
and too broadly restricted
communications between transmission
and marketing function employees.168
MidAmerican asserts that there are
circumstances that may give rise to a
need for business communication

165 See id. P 117.

166 Order No. 717, FERC Stats. & Regs. ] 31,280
at P 119.

167 Mid American at 14.

168 Id,
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between these groups that would not in
any way impute restricted non-public
transmission function information such
as human resources matters.169

85. EEI notes that there is a range of
business-related activities that have
nothing to do with transmission or
marketing functions, such as meetings
to discuss long term strategic corporate
goals, benefit options, safety training,
leadership development, and charity
drives.179 EEI requests clarification that
the scope of permitted interactions
extends to these types of activities.171
EEI requests clarification that meetings
that include transmission function and
marketing function employees, but do
not relate to transmission or marketing
functions, are not barred under the
Standards, but remain subject to the No
Conduit Rule.172

86. EEI suggests that there are other
areas that may relate tangentially to
transmission or marketing functions for
which meetings should be allowed.173
These include design and
implementation of FERC or other
compliance programs, and investigation
and remediation of potential
violations.174 Accordingly, EEI requests
clarification that joint participation in
public or quasi-public meetings is
permitted, and that joint meetings
regarding legal, regulatory, rate,
compliance, enforcement, or other
corporate or business matters are
permitted, subject to the No Conduit
Rule.175

87. Western Utilities Compliance
Group (Western Utilities) 176 also seeks
clarification that certain joint meetings
and communications between marketing
function employees and transmission
function employees are permissible.
Specifically, Western Utilities requests
that we clarify that the Standards do not
prohibit joint meetings and
communications that do not violate the
separation of functions requirement
provided in 18 CFR 358.5(b) and that do
not include any disclosure of non-
public transmission function
information to marketing function

169 Id.

170EEI at 7.

171[d. at 8.

172 Id‘

173 Id'

174 Id‘

175 Id. at 9.

176 Western Utilities is comprised of Arizona
Public Service Company, Avista Corporation, El
Paso Electric Company, Idaho Power Company,
Pacific Gas and Electric Company, PacifiCorp,
Portland General Electric Company, Puget Sound
Energy, Southern California Edison Company, and
Tucson Electric Power Company.

employees.1”” Western Utilities
contends that previously only joint
meetings and communications about
transmission related matters were
prohibited and that it has established
safeguards and procedures to ensure
that no sharing of non-public
transmission function information
occurs at these meetings.178 According
to Western Utilities, examples of the
types of joint meetings and
communications that should be
permitted under the Standards include
corporate meetings and training,179 the
development process for reliability
standards, ISO/RTO issues, disaster/
outage preparedness training,?8° and
joint participation in FERC and State
regulatory and compliance functions.181

88. INGAA also discusses a variety of
other examples of the types of joint
meetings that should be permitted
under the Standards, including affiliate
participation in regulatory or industry
proceedings or conferences; 182 pipeline
sponsored meetings with customers; 183
and pipeline marketing.184 AGA also
believes the Independent Functioning
Rule of the Standards of Conduct should
not be interpreted to preclude business-
related meetings and discussions
between transmission function
employees and marketing function
employees where non-public
transmission function information will
not be disclosed.185

Commission Determination

89. The Commission clarifies that
certain communications between
marketing and transmission function

177 Western Utilities at 5. INGAA supports this
request for clarification. See INGAA August 4, 2009
Answer at 4.

178 Id, at 6.

179]d. at 8. These include award ceremonies,
community service activities, training on
leadership, EEO safety and ethics as well as utility-
wide management meetings. INGAA states that this
category of meetings would also apply to interstate
pipelines. INGAA Answer at 4.

180 Id, at 9. Essentially, Western Utilities’ question
is whether these meetings and communications
would be permitted under the exception regarding
meetings “to maintain or restore operation of the
transmission system or generating units.” See 18
CFR 358.7(h)(2).

181 Id, INGAA states that this category of meetings
also would apply to interstate pipelines. INGAA
Answer at 4.

182INGAA Answer at 7.

183 Id, INGAA provided examples of the topics at
such meetings including changes to business
processes, an upcoming tariff filing or the status of
on-going regulatory proceedings.

184]d. at 8. According to INGAA, this involves
marketing the pipeline’s services, not gas
marketing. These meetings would include
discussions of the affiliate’s own contracts, sales
presentations involving posted available capacity or
expansion projects and services.

185 AGA Sept. 11, 2009 Supplemental Comments
at 4.

employees are permitted. Specifically,
the Commission clarifies that meetings
including both transmission function
and marketing function employees are
not barred under the Standards of
Conduct as long as the meetings do not
relate to transmission or marketing
functions. However, the No Conduit
Rule still applies to these meetings.

90. We decline to provide a generic
clarification regarding EEI’s request that
we allow meetings that “relate
tangentially to transmission or
marketing functions,” as this phrase is
too nebulous for us to determine the
extent to which non-public transmission
function information might be disclosed
at these meetings. However, we do
clarify that so long as non-public
transmission function information is not
disclosed between transmission and
marketing function employees as part of
the development process for reliability
standards, then joint meetings including
both transmission and marketing
function employees are permissible.
Similarly, joint meetings including both
transmission and marketing function
employees to discuss RTO and ISO
issues are permissible if non-public
transmission function information is not
disclosed between transmission and
marketing function employees.
Furthermore, we clarify that
transmission function employees and
marketing function employees may
jointly participate in regulatory and
compliance functions, including Federal
Energy Regulatory Commission
compliance activities, as long as these
discussions do not include any
disclosure of non-public transmission
function information.

91. However, we decline the Western
Utilities’ request that we find that joint
meetings for disaster/outage
preparedness training fit within the
permitted interactions ‘‘to maintain or
restore operation of the transmission
system or generating units, * * *” as
described in § 358.7(h)(2). The
exclusion described in § 358.7(h)(2) is
limited to true emergency situations,
rather than preparation for a disaster.
However, we clarify that joint meetings
including both transmission and
marketing function employees for
disaster/outage preparedness training
are permissible as long as these
employees do not share non-public
transmission function information.
Furthermore, the Commission will
consider on a case-by-case basis
requests for waiver of this prohibition
against joint meetings for disaster/
outage preparedness training during
which non-public transmission function
information will be discussed.
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92. With regard to the examples of
joint meetings suggested by INGAA, we
reiterate that so long as non-public
transmission function information is not
disclosed between transmission and
marketing function employees, the
meetings are permissible. If INGAA or
another entity has a concern about
whether the meeting would run afoul of
the Standards of Conduct, then the
entity should apply for a waiver in
advance.

C. The No Conduit Rule

93. In Order No. 717, we continued
the no conduit prohibition of the then
existing Standards, but modified the
rule to encompass only marketing
function employees. The No Conduit
Rule prohibits employees of a
transmission provider from disclosing
non-public transmission function
information to the transmission
provider’s marketing function
employees.186 Contractors, consultants,
agents, marketing function employees of
an affiliate are covered by this
prohibition.18”

94. Wisconsin Electric states that as
currently written, the text of § 358.6
prohibits the disclosure of non-public
transmission function information to
any of the transmission provider’s
“marketing function employees.” 188
Wisconsin Electric contends that the
Standards of Conduct do not extend the
prohibition to the “marketing function
employees” of the transmission
provider’s affiliate.189 Wisconsin
Electric requests that the Commission
clarify that this omission was
intentional.190

95. Wisconsin Electric further states
that it is unclear whether the
Commission intended the No Conduit
Rule in § 358.6(b) to require that the
employees, contractors, consultants or
agents of an affiliate of a transmission
provider that is engaged in marketing
functions be prohibited from disclosing
non-public transmission function
information to any of the transmission
provider’s “marketing function
employees” or whether the Commission
intended only to proscribe the activities
of employees, contractors, consultants
or agents of an affiliate of a transmission
provider that are engaged in
transmission functions from disclosing
non-public transmission function
information to any of the transmission

186 See 18 U.S.C. 358.6.

187 Order No. 717, FERC Stats. & Regs. { 31,280
at P 201-02.

188 Wisconsin Electric at 8.

189 d,

190 Id‘

provider’s ‘““marketing function
employees.”” 191

96. Additionally, Wisconsin Electric
notes that § 358.8(b)(2) does not extend
the requirement to distribute the written
procedures in § 358.7(d) to the
transmission provider’s affiliates.192
Wisconsin Electric requests clarification
that the omission was intentional.193

Commission Determination

97. Wisconsin Electric contends that
as currently written, the No Conduit
Rule does not prohibit employees of a
transmission provider from disclosing
non-public transmission function
information to marketing function
employees of a transmission provider’s
affiliate. That is not the case. The No
Conduit Rule prohibits disclosure of
non-public transmission function
information to any of the “marketing
function employee[s]” of the
transmission provider or its affiliate. As
previously stated in Order No. 717,
““[m]arketing function employees are
defined in § 358.3(d) to include
employees, contractors, consultants or
agents not only of the transmission
provider, but also of an affiliate of the
transmission provider.” 19¢ Therefore,
the No Conduit Rule extends to
“marketing function employee[s]” of the
transmission provider’s affiliate. For
this same reason, Wisconsin Electric
misunderstands the scope of the
Implementation Requirements in
§358.8(b)(2). Because “marketing
function employee” includes an
employee of “an affiliate of a
transmission provider,” the
Implementation Requirements in
§358.8(b)(2) extend its distribution
requirement to include marketing
function employees of the transmission
provider’s affiliate.

98. Wisconsin Electric asks whether
the Commission intended the No
Conduit Rule to prohibit employees,
contractors, consultants or agents of an
affiliate of a transmission provider that
are engaged in transmission functions
from acting as a conduit to disclose non-
public transmission function
information to any of the transmission
provider’s “marketing function
employees.” Wisconsin Electric’s
requested clarification to the No
Conduit Rule would prohibit only
transmission function employees from
acting as a conduit. However, the No
Conduit Rule generally states that a

191 ]d,

192 [d, at 8-9.

193 [d, at 9.

194 Order No. 717, FERC Stats. & Regs. { 61,280
at P 202. See also 18 CFR 358.3(d) (Marketing
function employee includes an affiliate of a
transmission provider).

transmission provider is prohibited
from using anyone as a conduit to
disclose non-public transmission
function information to the transmission
provider’s marketing function
employees. The No Conduit Rule is not
simply limited to transmission function
employees from acting as a conduit.
Because Wisconsin Electric’s
clarification request would defeat the
purpose of the No Conduit Rule, we
decline to change the meaning of this
section.

D. Transparency Rule

99. In Order No. 717, we also adopted
a Transparency Rule, the provisions of
which are designed to alert interested
persons and the Commission to
potential acts of undue preference. The
previously existing posting
requirements were moved to this
section.195

100. MidAmerican states that the
rules should recognize that support
employees may be employed by one
transmission provider but assist other
transmission providers in the same
holding company without triggering a
requirement for equal access to non-
public transmission function
information used in their jobs.196 While
MidAmerican does not suggest revival
of the concept of shared employees, it
suggests a change to the language in
§ 358.2(d) to clarify that transmission
providers within the same holding
company may have shared business
functions that may exchange non-public
transmission function information
without the need for disclosure.197

101. INGAA urges the Commission to
delete, or in the alternative, amend the
“General Principle” stated in § 358.2(d)
that “[a] transmission provider must
provide equal access to non-public
transmission function information to all
its transmission function customers,
affiliated and non-affiliated, except in
the case of confidential customer
information or Critical Energy
Infrastructure information” so that it
conforms to the transparency rules
under § 358.7.198 INGAA believes that
§ 358.2(d) fails to recognize the
disclosure exemption for specific
requests for transmission service.
INGAA points out that § 358.7(b)
indicates that there is no obligation to
disclose a marketing function
employee’s specific request for
transmission service.99 INGAA asserts

195 Order No. 717, FERC Stats. & Regs. ] 61,280
at P 205.

196 Mid American at 11.

197 Id. at 12.

198 INGAA at 9.

199 Id‘
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that § 358.2(d) can be read broadly to
suggest that all discussion between a
transmission function employee and an
employee of an affiliate who is not a
marketing function employee must be
disclosed if it is non-public
transmission function information.200

102. National Fuel asks that the
Commission remove or modify the new
“equal access” principle set out at
§ 358.2(d) by limiting its scope to non-
public transmission information
provided to marketing function
employees, and eliminating its
confusing partial list of exceptions.201
National Fuel argues that because its
applicability is not limited to non-
public transmission function
information provided to marketing
function employees, § 358.2(d) is far
broader than the Transparency Rule it
attempts to summarize.292 National Fuel
further asserts that another problem
with § 358.2(d) is that, unlike the
Standards of Conduct’s other principles,
this principle includes specific
exceptions, but in so doing implicitly
excludes mention of other exceptions
contained in the Transparency Rule.203
National Fuel contends that reference to
specific regulatory exceptions in a
statement of general principle should be
unnecessary and reference to some but
not all of the specific regulatory
exceptions creates confusion in the
regulations.204

103. AGA notes that pipelines are no
longer required to post on the Internet
within 24 hours each emergency that
resulted in a deviation from the
Standards, as § 358.4(a)(2) had required
pipelines to do prior to Order No.
717.205 However, AGA notes that
§ 358.7(h) retains the requirement that a
transmission provider make available to
the Commission upon request the record
of certain non-public transmission
function information exchanges
between transmission function
employees and marketing function
employees. AGA requests that the
Commission clearly define a process by
which interested persons may obtain
from the Commission the records it
receives from pipelines regarding
emergency deviations from the
Standards, and a process by which
interested persons may request that the
Commission seek such records for a
pipeline.206

200 Id‘

201 National Fuel at 34.
202 [d, at 33-34.

203 Id, at 34.

204 Id‘

205 AGA at 16.

206 AGA at 15-16.

104. EEI requests clarification that the
“internet Web site” posting
requirements can be met by posting
information on publicly accessible
portions of OASIS.207

105. The Natural Gas Supply
Association (NGSA) argues that the
Commission erred by removing the
discount posting provision from the
Standards as proposed in the NOPR.208
Specifically, NGSA contends that the
reporting requirement under 18 CFR
284.13(b)(1)(iii) is not sufficient to
satisfy the transparency goals of the
Standards.299 NGSA remarks that the
Commission failed to notice the
distinction between the timing of the
posting required under 18 CFR
284.13(b)(1)(iii) and that required under
the Standards. The former provision
requires postings no later than the first
nomination under a transaction whereas
the Standards would have required a
contemporaneous posting had the
language been adopted as proposed in
the NOPR.210 NGSA requests that the
Commission adopt the discount posting
provisions in the Standards of Conduct
as proposed in the NOPR in order to
retain the contemporaneous timing of
posting.

106. NGSA also argues that the
Commission erred by eliminating the
requirement of posting tariff waivers for
non-affiliates.21? NGSA argues that the
complete elimination of the requirement
to post when a pipeline waives its filed
tariff in favor of a non-affiliate shields
such actions from disclosure, thereby
making it impossible for pipeline
shippers to determine whether they are
being treated comparably and not in an
unduly discriminatory manner.212
NGSA requests that the Commission
require that the waiver posting apply to
all waivers granted and not only those
granted to an affiliate.213

107. NGSA also contends that the
Commission erred by eliminating all
posting requirements with respect to
exercises of discretion provided for in
the pipeline’s tariff.214 NGSA argues
that the simple fact that certain acts are
permitted under a pipeline’s tariff is not
sufficient reason to eliminate posting
requirements because exercises of
discretion can still result in
discriminatory behavior.215 NGSA notes
that discounting rates is an act of

207 EEI at 13.

208 NGSA Nov. 17, 2008 Request for Clarification
or Rehearing at 5.

2091d, at 6.

ZlUId'

211]d, at 8.

212 [d, at 9.

213 Id.

214]d. at 11.

215 [d, at 12.

discretion that is nonetheless subject to
posting because it allows others to
monitor whether they are being treated
similarly or not.216 NGSA claims that
there is no reason for the Commission
to treat other acts of discretion any
differently.217 NGSA asserts that the
Commission should adopt a rule of
thumb whereby a pipeline would post
individual acts of discretion that are not
generic in application, which are not
available to all shippers and that cannot
be denied when requested.218

108. NGSA requests that the
Commission clarify that (1) a marketing
function employee who believes that he
may have received non-public
transmission function information must
notify the transmission provider
regardless of how such information was
obtained and (2) if the transmission
provider determines that the
information disclosed to the marketing
function employee was, in fact, a
violation, it must post the disclosed
information.219 NGSA states that Order
No. 717 eliminates the proposal for
transmission providers to post non-
public information disclosed to a
marketing affiliate by a third party.220
NGSA contends that the Commission
went from proposing to bar marketing
function employees from receiving non-
public transmission function
information from any source, and
requiring posting of such information if
received, to a final rule that eliminates
both of these requirements and requests
the clarification as a middle ground.221

109. TAPS contends that the
Commission should require
transmission providers to identify their
marketing function employees by name,
job title and description, and position in
the chain of command on their
websites.222 TAPS argues that this
requirement would facilitate monitoring
of compliance with the Independent
Functioning Rule and help employees
comply with the No Conduit Rule by
providing a centralized and
authoritative list of the employees to
whom employees may not provide non-
public transmission function
information.223

110. EEI requests clarification that
transmission providers are not required
to post the names of transmission
function employees on the Internet.224

216 [,

217 [,

218 [,

219[d. at 15.
220 [,

221]d. at 16.
222 TAPS at 45.
223 [d. at 46.
224 EE] at 18.
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EEI states that the regulatory text makes
no mention of posting of names, but
paragraph 246 of Order No. 717 does
make reference to “section 358.7(f)(1)
covering the posting of job titles and
names of transmission function
employees.” 225

111. EEI notes that Order No. 717
retains the concept that an “affiliate”
can include a “functional unit” of a
transmission provider and that the rules
also require that a transmission provider
maintain its books of account and
records separately from its affiliates that
employ or retain marketing function
employees.226 EEI requests clarification
that a “functional unit” of a
transmission provider that performs
marketing functions is not required to
keep its books separately from those of
the transmission provider.227

112. National Fuel contends that the
language in § 358.7(b) regarding the
transaction specific exemption is
unduly narrow and should be
refined.228 National Fuel argues that the
regulation should encompass
communications related to
transportation agreements (not merely
service requests) and those concerning
requests for interconnections and new
infrastructure.229

Commission Determination

113. We grant the clarification
requested by MidAmerican to clarify
one of the General Principles in
§358.2(d) so that it is consistent with
other sections of part 358. Specifically,
we clarify that transmission providers
may allow their transmission function
employees to exchange non-public
transmission function information to
non-marketing function employees
without the need for disclosure. While
we do not revive the concept of shared
employees, we agree with MidAmerican
that the language in § 358.2(d) needs to
be clarified so as not to imply that
transmission providers would have to
provide equal access to non-public
transmission function information to all
customers following disclosure of non-
public transmission function
information to non-marketing function
employees. For example, if a unit of one
transmission provider provides
information technology support for
other transmission providers in a
holding company system, these non-
marketing function employees may
become privy to non-public
transmission function information.

225 Id‘

226 EET at 17.

227 EEl at 17.

228 National Fuel at 36-37.
229 Id‘

However, we note that these employees
remain obligated to abide by the No
Conduit Rule. We will revise the
language in § 358.2(d) to reflect this
clarification.

114. The Commission agrees with
INGAA and National Fuel that the
“General Principle” in § 358.2(d) does
not identify the disclosure exemption
for specific requests for transmission
service under § 358.7. While we agree
with National Fuel that § 358.2(d)
applies to non-public information
provided to marketing function
employees, it was not the Commission’s
intention to have the “General
Principle”” describe all exemptions more
fully described in subsequent sections
of the Standards of Conduct. However,
to alleviate any confusion surrounding
the scope of the “General Principle,” we
will revise the language in § 358.2(a),
§358.2(b), §358.2(c), and § 358.2(d) as
noted herein.

115. We deny AGA’s request that the
Commission define a process by which
interested persons may obtain from the
Commission the records it receives from
pipelines regarding emergency
deviations from the Standards, and a
process by which interested persons
may request that the Commission seek
such records for a pipeline. Under
§358.7(h)(1), a transmission provider’s
transmission function employees are
allowed to exchange certain non-public
transmission function information with
marketing function employees as
necessary to maintain or restore
operation of the transmission system
and according to the requirements in
§ 358.7(h)(2) without making a
contemporaneous record of the
exchange during emergency situations.
For these emergency situations, a record
must be made as soon as practicable
following the emergency and must be
made available to the Commission upon
request.

116. The Commission has never
required the information exchanged
under this emergency exception be
made publicly available and declines to
create such a process here or to create
a process for an entity to ask the
Commission to exercise its discretion in
requesting such records. The
Independent Functioning Rule in former
§ 358.4(a)(2) only required posting of a
notice of an emergency, not posting of
any information exchanged. As we
stated in the NOPR with respect to
employee interactions regarding
reliability functions, ““it [is] the first
order of business on the part of a
transmission provider to ensure
reliability of operations.” 230 We

230 NOPR, FERC Stats. & Regs. 4 32,630 at P 33.

therefore provided this exception to the
Independent Functioning Rule to ensure
that an entity can focus on responding
to the emergency without concern for
contemporaneous recordkeeping.231

117. We grant EEI's request and
provide confirmation for purposes of
compliance with the Internet posting
requirements under the Standards of
Conduct that it is acceptable to post
information on a publicly accessible
portion of OASIS that can be reached
from a transmission provider’s Web site
by Internet link. As we noted in Order
No. 717, some transmission owners who
are members of RTOs or ISOs may not
have their own OASIS 232 and this
clarification ensures that information
will be accessible to all interested
entities.

118. The Commission denies NGSA’s
request to adopt the discount posting
provisions in the Standards of Conduct
as proposed in the NOPR. Posting no
later than the first nomination is
consistent with how all other shippers
are treated and provides the necessary
transparency.

119. We deny NGSA'’s request to
require that the waiver posting
requirement apply to all waivers granted
and not only those granted to an
affiliate. Section 284.13(b)(1)(viii)
already requires posting of all instances
where a transportation contract deviates
from the pipeline’s tariff, and the
Standards of Conduct are not intended
to be duplicative of the panoply of
pipeline-specific posting requirements.
Rather, the gravamen of the abuse
targeted by the Standards is undue
preference to affiliates. And, as Order
No. 717 stated, a blanket requirement to
post all waivers and exercises of
discretion goes beyond what is needed
to alert customers and others to possible
acts of undue discrimination or
preferences in favor of an affiliate.233
Furthermore, we note that if a tariff does
not permit a particular waiver, a
pipeline must come to the Commission
to request a waiver, which would
provide notice of the request. If the tariff
gives the pipeline discretion to waive
provisions, then the Commission would
have already considered whether notice
was necessary for that particular waiver
provision after the pipeline first
proposed such tariff language. In many
cases such tariff provisions require the
pipeline to provide some sort of notice.
Because NGSA has not shown a need for
a blanket posting requirement
applicable to all tariff waivers granted to

231 Id.

232 Order No. 717, FERC Stats. & Regs. ] 31,280
at P 247.

233 [d. P 214.
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non-affiliates, we decline to grant
NGSA'’s request for rehearing.234

120. The Commission denies NGSA’s
request to adopt a rule of thumb
whereby a pipeline would post
individual acts of discretion that are not
generic in application, which are not
available to all shippers and that cannot
be denied when requested. As we stated
in support of our determination in
Order No. 717, an act of discretion
occurs when the specific tariff provision
involves an exercise of judgment on the
part of the transmission provider, e.g.,
which type of credit is acceptable.
When a pipeline submits a specific tariff
provision that allows the pipeline to
exercise discretion to the Commission
for review and approval, the pipeline
also serves copies of the filing on its
customers. The Commission also
provides notice of the filing and the
opportunity for comments, as such, the
Commission considers customers to
have had notice that the pipeline could
exercise discretion under that particular
tariff provision. Transmission providers
exercise their discretion and make
judgment calls on an ongoing basis and
recording all of these matters would
place a substantial administrative
burden on them when the customers
have already had notice that the
pipeline can exercise such discretion for
a specific tariff provision.23°
Furthermore, audits would reveal acts of
discriminatory discounting.

121. The Commission denies NGSA’s
request for clarification that marketing
function employees be required to
report any disclosure of non-public
transmission function information to the
transmission provider. The No Conduit
Rule will continue to prohibit a
transmission provider from using
anyone as a conduit for disclosure of
non-public transmission function
information to a marketing function
employee including an employee,
contractor, consultant or agent of an
affiliate of a transmission provider that
is engaged in marketing functions. As
we stated in Order No. 717, we
eliminated the prohibition in proposed
section 358.6(a)(2), which would have
prohibited marketing function
employees from receiving non-public
transmission function information from
any source because of the difficulties in
determining whether a marketing
function employee may have willingly
and knowingly or inadvertently

234 See, e.g., Norstar Operating LLC. v. Columbia
Gas Transmission Corp., 118 FERC q 61,221, at P
147 (2007) (tariff requires posting of waiver of gas
quality provision).

235 Order No. 717, FERC Stats. & Regs. ] 31,280
at P 216.

received such information.236 However,
we reiterate, as we said in Order No.
717, that “if a transmission provider
uses anyone as a conduit for improper
disclosures, such an event would be
considered an improper disclosure and
should be posted.” 237 We also noted in
Order No. 717 in discussing Standards
of Conduct training that transmission
function employees and marketing
function employees are the two core
categories of employees that should be
most cognizant of the rules. Although
we deleted the prohibition against
marketing function employees receiving
transmission function information due
to the possibility such receipt could be
inadvertent, ‘it is expected that if
someone attempted to pass such
information to a marketing function
employee, the marketing function
employee would not only refuse it but
would report the individual to the
company’s chief compliance officer or
other appropriate individual.” 238

122. The Commission denies TAPS’
request that we require transmission
providers to identify their marketing
function employees by name, job title
and description, and position in the
chain of command on their Web sites.
Specifically, we find no basis for TAPS’
contention that names of marketing
function employees and their position
in the chain of command are necessary
for either monitoring a transmission
provider’s compliance with the
Independent Functioning Rule or
facilitating employee compliance with
the No Conduit Rule. Based on our past
experience, we find that a listing of job
title and description is sufficient for
Standards of Conduct compliance.
Furthermore, any benefit that would
result from a listing of names and an
explanation of the chain of command
would be marginal at best.

123. We grant EEI’s clarification
request with regard to posting of names
of transmission function employees on
the Internet. We clarify that
transmission providers are not required
to post the names of transmission
function employees on the Internet.
Order No. 717 incorrectly mentioned
“names” in explaining the requirement
in §358.7(f)(1) in P 246.

124. We will also grant EEI’s request
and clarify that a “functional unit” of a
transmission provider that performs
marketing functions is not required to
keep its books separately from those of
the transmission provider. However, we
note that the No Conduit Rule prohibits
a transmission provider from allowing

236 Id. P 200-01.

237]d. P 236.
238 Id, P 306.

non-public transmission function
information to be disclosed to marketing
function employees through a joint set
of books and records.

125. The Commission denies National
Fuel’s request to revise § 358.7(b) to
encompass communications related to
transportation agreements and those
concerning requests for
interconnections and new
infrastructure. However, we clarify that
the transaction specific exemption is not
limited to communications concerning
requests for transmission service. The
transaction specific exemption includes
communications related to
transportation agreements, specific
interconnections and new infrastructure
needed for the specific request.

E. Other Definitions—Transmission
Function Information

126. EEI seeks clarification that
information needed to make economic
decisions affecting generation dispatch,
such as unit commitment, purchase and
sale decisions, should not be classified
as non-public transmission function
information and is thus not subject to
the recordation requirement in 18 CFR
358.7(h).239 Western Utilities agrees
with EEI’s contention that information
related to generation dispatch should
not be considered non-public
transmission function information.240
Western Utilities argues that this
exception should be expanded to
include unit commitment.

127. EEI notes that the regulatory text
adopted by Order No. 717 provides that
““a transmission provider’s transmission
function employees and marketing
function employees may exchange
certain non-public transmission
function information * * * in which
case the transmission provider must
make and retain a contemporaneous
record of all such exchanges except in
emergency circumstances” and
therefore by its terms applies only to
exchanges of non-public transmission
function information.24? EEI further
states that the types of information that
may be exchanged subject to this
recordation process include
“[ilnformation necessary to maintain or
restore operation of the transmission
system or generating units, or that may
affect the dispatch of generating
units.” 242 EEI notes that the confusion
surrounds whether the new exclusion,
and its recordation process, is intended
to apply to all information used in

239 EE]I at 1-2.

240 Western Utilities at 12. See also EEI at 6.
241EE] at 5 (citing 18 CFR 358.7(h)(1)).
242]d. (citing 18 CFR 358.7(h)(2)).
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generation dispatch.243 EEI requests
clarification concerning whether
information about a company’s own
generation and load, such as the type of
information discussed in Indianapolis
Power & Light Co., 90 FERC | 61,174 at
61, 575—76 and Indianapolis Power &
Light Co., 92 FERC 61,002 at 61,003,
may be provided to marketing function
employees without being subject to the
recordation requirement.244

128. EEI also requests clarification
that the other categories of information
identified in § 358.7(h)(2)—i.e.,
information pertaining to compliance
with Reliability Standards and
information necessary to maintain or
restore operation of the transmission
system or generating units—are not per
se deemed transmission function
information subject to the recordation
requirement.245 Western Utilities also
requests clarification of this subsection,
arguing that § 358.7(h)(2)(i) creates two
types of information subject to the
exclusion, information pertaining to
compliance with Reliability Standards
as well as information necessary to
maintain or restore operations.246
Similarly, MidAmerican requests that
the Commission clarify that not all
information involving reliability and
generation dispatch is non-public
transmission function information.247
For example, MidAmerican notes that
while unit economics or rail outage may
affect the dispatch of generating units,
this type of information does not fall
within the scope of non-public
transmission function information.248

129. EEI also requests further
specificity on the content required for
records for purposes of ensuring
compliance with the recordation
requirement.249 EEI believes that a
record of the names of employees
participating, the date, time, duration,
and subject matters discussed should be
sufficient and asks the Commission to
confirm this interpretation.250

130. EEI requests clarification
regarding the treatment of information
that is not close in time to current day-
to-day transmission operations.251
Specifically, EEI requests clarification as
to (i) whether information that was
transmission function information in
real-time is no longer transmission
function information when the events in
question have passed, and if so, how

243 [d, at 5.

244 [d, at 6.

245 Id.

246 Western Utilities at 8.
247 MidAmerican at 16.

248 MidAmerican at 16—17.
249FE] at 6.

250 Id‘

251[d, at 16.

much time should pass before
information is no longer regarded as
transmission function information, and
(ii) whether information about future
occurrences, such as a transmission
outage planned thirteen months in the
future, is transmission function
information, and again, where the line
is drawn.252

Commission Determination

131. We clarify for EEI that certain
types of information about a company’s
own generation, load, and generation
dispatch are not subject to the
recordation requirement in § 358.7(h).
Section 358.3(j) defines “transmission
function information” as “information
relating to transmission functions.”
Section 358.3(h) defines “transmission
function” as “‘the planning, directing,
organizing, or carrying out of day-to-day
transmission operations, including the
granting and denying of transmission
service requests.” To the extent that
information concerning a company’s
own generation, load, and generation
dispatch is not “transmission function
information” as defined in § 358.3(j),
then this information may be provided
to marketing function employees
without being subject to the recordation
requirement.

132. We grant EEI’s clarification
request and clarify that the other
categories of information identified in
§ 358.7(h)(2) are not per se transmission
function information subject to the
recordation requirement, but could be if
the information falls within the
definition of transmission function
information in § 358.3. In response to
EEI and Western Utilities, we also
clarify that information related to unit
commitment is not ‘“non-public
transmission function information” per
se. However, should transmission
function employees inadvertently
provide “non-public transmission
function information” to the marketing
function employees, as transmission
function employees work with
marketing function employees to
develop the unit commitment and
dispatch plan, we remind transmission
providers that § 358.7(h) would require
recordation of this inadvertent
disclosure.

133. In response to Western Utilities’
request regarding information subject to
the exclusion in § 358.7(h)(2), we clarify
that the “and” is intended to mean that
there are two types of information
subject to the exclusion. The regulatory
text in § 358.7(h)(2) is simply a list.

134. We grant EEI’s request for more
specificity on the content required for

252 Id.

records for purposes of ensuring
compliance with the recordation
requirement. We agree that names, date,
time, duration, and subject matter are
sufficient content for purposes of the
records. When recording the subject
matter, transmission providers should
record details that are clear enough to
allow the Commission to determine
what non-public information was
exchanged and why this exchange of
information was necessary.

135. We grant EEI’s clarification
request in part and deny it in part
regarding the treatment of information
that is not close in time to current day-
to-day transmission operations, whether
the events are past or future. Given the
differences in how various entities
operate, we decline to create a general
rule regarding the staleness of non-
public transmission function
information. Individual waivers may be
sought from the Commission for those
instances in which an entity desires to
share non-public transmission function
information otherwise prohibited by the
Standards of Conduct. However, we
clarify that information about a planned
transmission outage is always
transmission function information no
matter how far in the future the planned
transmission outage will occur.

136. The Commission clarifies that
not all generation dispatch and
reliability information is non-public
transmission function information.
MidAmerican states that unit economics
or rail outage may affect the dispatch of
generating units, but that this type of
information does not fall within the
scope of non-public transmission
function information. We agree with its
statement and so clarify.

F. Training Requirements

137. EEI states that if read literally,
the training requirements could suggest
that all supervisory employees within
the company require training. EEI
requests clarification as to whether the
training requirements apply to all
supervisory employees within the
company or just those supervisors who
are likely to become privy to
transmission function information
themselves or who supervise the other
employees subject to the Standards.253

138. MidAmerican believes that the
requirements in § 358.8(b)(2) are
adequate to ensure that employees with
the greatest potential to provide undue
preference to marketing function
personnel have received information
and training on the Standards.
MidAmerican argues that § 358.8(b)(1) is
unnecessary and inconsistent with

253 EEI at 16.
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§358.8(2).25¢ MidAmerican states that
by using the term “‘affiliates” in
§ 358.8(b)(1), the Commission appears to
be requiring transmission providers to
somehow provide Standards
information to all of their affiliates’
employees, including, potentially, non-
energy companies, foreign companies
and companies that would not have any
understanding of the Commission.255
MidAmerican also argues that this
obligation is inconsistent with
§358.8(b)(2), which limits the
distribution of written procedures to
transmission provider employees likely
to become privy to transmission
function information.256

139. Western Utilities claims that the
Commission’s explanation of how often
employees must be trained conflicts
with §358.8(c)(1). In Order No. 717, the
Commission stated the following:

Furthermore, it is not necessary for the
transmission provider to track annual dates
for each employee; if the transmission
provider prefers, it may train all its
employees, or all its employees in a given
category, at a certain time each year. New
employees, after their initial training, can be
fit within this schedule. However, the
employee should not go longer than a year
without participating in training.257

However, § 358.8(c)(1) provides that a
transmission provider ‘“must provide
annual training.” Western Utilities
requests that the Commission clarify
that ““a year” refers to a calendar year,
not 365 days.258 Western Utilities
contends that if training must occur
every 365 days, each new employee will
need to be on an individual schedule
rather than simply fitting into the
company’s regular training schedule.

Commission Determination

140. The Commission grants
clarification regarding which
supervisory employees are subject to the
training requirements. In Order No. 717,
we stated that there is a clear need for
officers, directors, and supervisory
employees to have an understanding of
the Standards since they will “be in a
position to interact with both
transmission function employees and
marketing function employees, or be
responsible for responding to any
questions or concerns about the
Standards from the employees who
report to them.” 259 We clarify in
response to EEI that the training

254 MidAmerican at 13—14.

255 d, at 13.

256 Id‘

257 Order No. 717, FERC Stats. & Regs. ] 31,280
at P 309 (emphasis added).

258 Western Utilities at 14.

259 Order No. 717, FERC Stats. & Regs. ] 31,280
at P 307.

requirement applies to supervisory
employees who supervise other
employees subject to the Standards or
who may come in contact with non-
public transmission function
information.

141. The Commission disagrees with
MidAmerican that § 358.8(b)(1) is
unnecessary and inconsistent with
§ 358.8(b)(2) and denies its request to
delete § 358.8(b)(1). Section 358.8(b)(1)
is a general requirement that a
transmission provider have measures in
place to ensure that the Independent
Functioning Rule and the No Conduit
Rule are observed by its employees and
those of its affiliates. While the number
of employees subject to the Independent
Functioning Rule may be smaller, the
No Conduit Rule prohibits a
transmission provider from using
anyone as a conduit. Therefore, a
transmission provider must have
measures in place to ensure that these
requirements are followed. It is up to
the transmission provider to design and
implement those measures. However, in
§ 358.8(b)(2) we specifically require that
transmission providers distribute
written procedures to those employees
likely to become privy to transmission
function information.

142. We clarify in response to
Western Utilities that we intended “a
year”” to mean a calendar year and not
365 days” in our explanation of how
often employees must be trained in
Order No. 717.

G. Miscellaneous Matters

143. EEI notes that § 358.2(d) uses the
term ‘“‘transmission function customers”
and recommends that this undefined
term be changed to “transmission
customers.’” 260

144. EEI requests clarification that the
NAESB requirements that have been
rendered obsolete by Order No. 717 may
be disregarded.261 Specifically, EEI
refers to Business Practices for OASIS
Standards and Communication
Protocols (WEQ-002), which provides
requirements for posting on OASIS links
to information that was required by the
pre-Order No. 717 Standards, but is no
longer required, such as organizational
charts.262

145. EPSA requests clarification on
whether generators scheduling
transmission through an RTO or ISO
must adhere to the posting requirements
of the Independent Functioning Rule
under § 358.1.263 EPSA asserts that the
waiver found in § 358.1(c) of the

260EEI at 18.
261]d. at 17.

262 [,

263 EPSA at 1-2.

Commission’s regulations applies, on its
face, only to wholesale transmission
providers.264 EPSA states that while
transmission providers may file for a
waiver of the Standards of Conduct if
they belong to a Commission-approved
ISO or RTO, it is not clear whether an
affiliated wholesale generator would
still be subject to the posting
requirements of the Independent
Functioning Rule if it is scheduled
through an RTO.265

146. Southwest Gas contends that the
phrase “by a local distribution
company”’ contained within
§ 358.3(c)(2)(v) does not reflect clearly
the fact that the exemption from
marketing function includes those LDCs
that operate across state lines under
NGA section 7(f).266 Southwest Gas
argues that while these companies are
natural gas companies under the NGA,
they function as LDCs and there is no
evidence of affiliate abuse by NGA
section 7(f) companies.267 Southwest
Gas requests revision of the regulatory
text of § 358.3(c)(2)(v) to include NGA
section 7(f) companies.

Commission Determination

147. We grant the clarification request
by EEI in regards to changing the term
“transmission function customers’ in
§ 358.2(d) and change the term to
“transmission customers.”

148. We grant the clarification request
of EEI regarding compliance with the
NAESB Business Practice Standards to
note that, as stated in a NOPR issued
earlier this year,268 the Commission will
not require public utilities to comply
with the NAESB Business Practice
Standards incorporated by reference by
the Commission that require
information to be posted in a manner
inconsistent with Order No. 717 until
such time as the Commission issues a
new standard conforming to the changes
in Order No. 717. While the NOPR made
this determination for the requirements
of WEQ-001-13.1.2, version 1.5, we
note that the same is true for all aspects
of the NAESB Business Practice
Standards that are inconsistent with
Order No. 717’s posting requirements.
We understand that NAESB is working
on making appropriate revisions.

149. We deny EPSA’s request for
clarification concerning whether a
wholesale generator scheduling
transportation transactions with an RTO
is obligated by the posting requirements

264 ]d, at 2.

265 d.

266 Southwest Gas at 12.

267 Id.

268 Standards for Business Practices and
Communication Protocols for Public Utilities, FERC
Stats. & Regs. ] 32,640, at P 16 (2009).
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of the Independent Functioning Rule.
We note that the Independent
Functioning Rule in § 358.5 no longer
contains posting requirements. For this
reason, we find that EPSA’s request for
clarification has been rendered moot.
150. The Commission grants the
clarification request by Southwest Gas
to include NGA section 7(f) companies
within the LDC exemption, and will
revise the regulatory text of
§ 358.3(c)(2)(v) to read, “On-system
sales by an intrastate natural gas
pipeline, by a Hinshaw interstate
pipeline exempt from the Natural Gas
Act, by a local distribution company, or
by a local distribution company
operating under section 7(f) of the
Natural Gas Act.”” 269 While section 7(f)
companies are natural gas companies
under the NGA, they function as LDCs
and should be treated the same as LDCs
for purposes of the LDC exemption
under the Standards of Conduct.

IV. Document Availability

151. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

152. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

153. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

V. Effective Date

154. Changes to Order No. 717
adopted in this order on rehearing and
clarification are effective November 23,
2009.

269 The change to the regulatory language moving
“on-system sale” to the beginning of section
358.3(c)(2)(v) is discussed supra.

List of Subjects in 18 CFR Part 358

Electric power plants, Electric
utilities, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

m In consideration of the foregoing, the
Commission amends Part 358, Chapter I,
Title 18, Code of Federal Regulations, as
follows.

PART 358—STANDARDS OF
CONDUCT

m 1. The authority citation continues to
read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 16 U.S.C. 791-825r, 2601-2645; 31
U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2. Section 358.2 is revised to read as
follows:

§358.2 General principles.

(a) As more fully described and
implemented in subsequent sections of
this part, a transmission provider must
treat all transmission customers,
affiliated and non-affiliated, on a not
unduly discriminatory basis, and must
not make or grant any undue preference
or advantage to any person or subject
any person to any undue prejudice or
disadvantage with respect to any
transportation of natural gas or
transmission of electric energy in
interstate commerce, or with respect to
the wholesale sale of natural gas or of
electric energy in interstate commerce.

(b) As more fully described and
implemented in subsequent sections of
this part, a transmission provider’s
transmission function employees must
function independently from its
marketing function employees, except
as permitted in this part or otherwise
permitted by Commission order.

(c) As more fully described and
implemented in subsequent sections of
this part, a transmission provider and its
employees, contractors, consultants and
agents are prohibited from disclosing, or
using a conduit to disclose, non-public
transmission function information to the
transmission provider’s marketing
function employees.

(d) As more fully described and
implemented in subsequent sections of
this part, a transmission provider must
provide equal access to non-public
transmission function information
disclosed to marketing function
employees to all its transmission
customers, affiliated and non-affiliated,
except as permitted in this part or
otherwise permitted by Commission
order.

m 3.1In § 358.3, paragraph (c)(2)(v) is
revised to read as follows:

§358.3 Definitions.

* * * * *

(C) * x %

(2) * x %

(v) On-system sales by an intrastate
natural gas pipeline, by a Hinshaw
interstate pipeline exempt from the
Natural Gas Act, by a local distribution
company, or by a local distribution
company operating under section 7(f) of
the Natural Gas Act.

* * * * *

[FR Doc. E9—25252 Filed 10—21-09; 8:45 am]
BILLING CODE 6717-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Docket No. SSA-2007-0066]
RIN 0960-AG57

Revised Medical Criteria for Evaluating
Malignant Neoplastic Diseases

AGENCY: Social Security Administration.
ACTION: Final rule; correction.

SUMMARY: This document corrects the
preamble to a final rule published in the
Federal Register on October 6, 2009,
regarding a revision of a medical listing
for malignant neoplastic diseases. In
that preamble, we cited an incorrect
date of publication for the Notice of
Proposed Rule Making (NPRM) that had
preceded the final rule.

DATES: Effective November 5, 2009.

FOR FURTHER INFORMATION CONTACT:
Mark Kuhn, 410-965-1020.

SUPPLEMENTARY INFORMATION:
Correction

In the preamble to the final rule
published October 6, 2009 (74 FR
51229) we stated the NPRM (73 FR
22871) was published on April 24, 2008.
The NPRM was actually published on
April 28, 2008.

In FR Doc. E9—-23896 appearing on
page 51229 in the Federal Register of
Tuesday, October 6, 2009, make the
following correction in the
SUPPLEMENTARY INFORMATION section. On
page 51229, in the third column, in the
fifth line of the first paragraph under
Background, change “April 24, 2008” to
“April 28, 2008.”

Dated: October 16, 2009.

Dean Landis,

Associate Commissioner for Regulations,
Social Security Administration.

[FR Doc. E9—25424 Filed 10—-21-09; 8:45 am]
BILLING CODE 4191-02-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2009-0870]

RIN 1625-AA00

Safety Zone; Waters Surrounding M/V
Guilio Verne and Barge Hagar for the
Transbay Cable Laying Project, San
Francisco Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone in the navigable waters of San
Francisco Bay surrounding the Motor
Vessel (M/V) Guilio Verne and barge
Hagar while engaged in cable laying
operations. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or his designated
representative. This safety zone is
necessary to protect persons and
property from hazards associated with
the cable laying operations.

DATES: This temporary final rule is
effective from 12 a.m. on October 22,
2009, until 11:59 p.m. on December 1,
2009. This temporary final rule is
enforceable with actual notice by Coast
Guard personnel beginning October 7,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0870 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0870 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call Lieutenant Junior Grade
Simone Mausz, U.S. Coast Guard Sector
San Francisco, at (415) 399-7443 or e-
mail at simone.mausz@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event would occur before the
rulemaking process would be
completed. The safety zone is necessary
to protect the safety of persons and
property in the area from the dangers
posed by the offloading of heavy
equipment. Delaying the effective date
of the safety zone would expose
members of the public to those dangers,
and would be contrary to the public
interest.

For the same reasons, the Coast Guard
also finds under 5 U.S.C. 553(d)(3) that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. Any
delay in the effective date of this rule
would expose members of the public to
the dangers associated with offloading
heavy equipment.

Background and Purpose

The Transbay Cable Laying project is
necessary to deliver electrical current
from a decommissioned power plant in
Pittsburg, CA to a power plant in San
Francisco to provide the city with
energy. This rule is necessary for the
safety of the public and vessels
transiting to other berths during the
offload of this cargo. This rule prohibits
entry of any vessel or person into the
safety zone without specific
authorization from the Captain of the
Port or his designated representative.

Discussion of Rule

This temporary moving safety zone
will remain in effect from 12 a.m.
October 7, 2009 through 11:59 p.m.
December 1, 2009 and includes all
waters extending from the surface area
to the sea floor within 1,000 feet of the
vessel and barge.

The effect of the temporary moving
safety zone will be to restrict navigation
in the vicinity of the cable laying
operations while the cable is being
deployed and buried. Except for persons
or vessels authorized by the Coast Guard
Patrol Commander, no person or vessel

may enter or remain in the restricted
area. These regulations are needed to
keep spectators and vessels a safe
distance away from the vessel to ensure
the safety of participants, spectators,
and transiting vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the
temporary moving safety zone, the effect
of this rule will not be significant
because vessels will be able to safely
transit around the area and the local
waterway users will be notified via
public Broadcast Notice to Mariners to
ensure the temporary moving safety
zone will result in minimum impact.
The entities most likely to be affected
are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) Vessel traffic can pass safely
around the area; (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the effected
portion of the San Francisco Bay to
engage in these activities; (iii) this rule
will encompass only a small portion of
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the waterway for a limited period of
time; and, (iv) the maritime public will
be advised in advance of this safety
zone via Broadcast Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive

Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management

systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because the
rule involves establishing a safety zone.
An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165-T11-243 to
read as follows:

§165-T11-243 Safety Zone; Transbay
Cable Laying Project, San Francisco Bay,
CA.

(a) Location. The following area is a
temporary moving safety zone: All
waters of San Francisco Bay up to
Pittsburg, CA, from surface to bottom,
within 1,000 feet of the M/V Guilio
Verne and the barge Hagar.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, or local officer
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designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
regulations in § 165.23, entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the COTP or the COTP’s
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP’s
designated representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the temporary moving safety zone must
comply with all directions given to
them by the COTP or the COTP’s
designated representative. Persons and
vessels may request permission to enter
the safety zone on VHF-16 or through
the 24-hour Command Center at
telephone (415) 399-3547.

(d) Effective period. This section is
effective from 12 a.m. on October 7,
2009 through 11:59 p.m. on December 1,
2009.

Dated: October 6, 2009.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. E9-25393 Filed 10-21-09; 8:45 am]|
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 20

Nonmailable Iltems Prohibited in All
Outbound International Mail—Update

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is revising
and adding new standards which codify
that replica and inert explosive devices,
and counterfeit and pirated items are
nonmailable in outbound international
mail.

DATES: Effective Date: January 4, 2010.
FOR FURTHER INFORMATION CONTACT: Rick
Klutts, 813—877-0372.

SUPPLEMENTARY INFORMATION: Consistent
with Proposals 20.15.2 and 20.15.6—
adopted by the 24th Congress of the
Universal Postal Union (UPU) in Geneva
Switzerland on July 23—-August 12,
2008,—that amend Article 15 of the
UPU Convention, we are revising
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM®) to make replica and

inert explosive devices and counterfeit
and pirated items nonmailable.

Replica and Inert Explosive Devices

Consistent with Proposal 20.15.2, this
prohibition is intended to apply to
devices that were originally designed for
military or combat use (including
training) and is also extended to replicas
of such items. Specific items include
replica and inert explosive devices and
military ordnance, such as grenades,
ammunition, shells and the like.

This prohibition does not extend to
items such as children’s toys or articles
that do not represent such items in a
realistic manner.

Counterfeit or Pirated Articles

Consistent with UPU Proposal
20.15.6, this prohibition is intended to
reduce the circulation of counterfeit and
pirated articles between UPU members.
The prohibition also illustrates that the
UPU’s members actively support the
World Customs Organization’s current
campaign to thwart production and
circulation of counterfeited and pirated
products, such as dangerous toys and
electrical items, dangerous counterfeit
medicines and counterfeit branded
goods, which do economic harm to
domestic and international companies.

List of Subjects in 39 CFR Part 20

Foreign relations, International postal
services.

m Accordingly, 39 CFR part 20 is
amended as follows:

PART 20—[AMENDED]

m 1. The authority citation for 39 CFR
part 20 is revised to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 39 U.S.C. 101, 401, 403, 404, 407, 408,
414, 416, 3001-3011, 3201-3219, 3403-3406,
3621, 3622, 3626, 3632, 3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM) as follows:

Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM)

1 International Mail Services

* * * * *

130 Mailability International Mail
Services

* * * * *

[Revise 136 in its entirety as follows:]
* * * * *

136 Nonmailable Goods
136.1 Dangerous Goods

The following dangerous goods
(hazardous materials, as defined in
DMM 601) are prohibited in outbound
international mail:

a. Explosives or explosive devices.

b. Flammable materials.

1. Pyrophoric, flammable, or
combustible liquids with a closed cup
flash point below 200 °F.

2. Flammable solids, including
matches.

c. Oxidizers.

d. Corrosives, liquid or solid.

e. Compressed gases.

1. Flammable.

2. Nonflammable with an absolute
pressure exceeding 40 psi at 70 °F or
104 psi at 130 °F.

f. Poisons, irritants, controlled
substances, and drug paraphernalia.

g. Magnetized material with a
magnetic field strength of .002 gauss or
more at a distance of 7 feet.

h. Dry ice (carbon dioxide solid).

136.2 Replica and Inert Explosive
Devices

The following types of replica or inert
explosive devices are prohibited in
outbound international mail:

1. Military ordnance, ammunition,
and shells.

2. Grenades.

3. Similar devices that were originally
designed for military or combat use
(including training).

This prohibition does not extend to
items such as children’s toys or articles
that do not represent such items in a
realistic manner.

136.3 Counterfeit and Pirated Items

Any type of counterfeit or pirated
article is prohibited in outbound
international mail.

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E9—25363 Filed 10—21-09; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0599; FRL-8971-4]
Approval and Promulgation of Air
Quality Implementation Plans; Virginia;

Revision to Clean Air Interstate Rule
Sulfur Dioxide Trading Program

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Commonwealth of Virginia State
Implementation Plan (SIP). The revision
pertains to the timing for the first phase
of the sulfur dioxide (SO,) trading
budget under the Commonwealth’s
approved regulations that implement
the requirements of the Clean Air
Interstate Rule (CAIR). EPA is approving
this revision to change the start date of
Virginia’s CAIR SO, trading budget from
the control period in 2009 to the control
period in 2010 in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on
December 21, 2009 without further
notice, unless EPA receives adverse
written comment by November 23,
2009. If EPA receives such comments, it
will publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2009-0599 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail:
Fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2009-0599,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0599. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you

provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Marilyn Powers, (215) 814—2308, or by
e-mail at powers.marilyn@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On January 14, 2009, the
Commonwealth of Virginia submitted a
formal revision to its SIP. The SIP
revision consists of a change in timing
for the first phase of the
Commonwealth’s approved CAIR SO»
trading budget. The start for the first
phase of the SO, trading budget is
changed from the control period in 2009
to the control period in 2010.

II. Summary of SIP Revision

Virginia regulation 9 VAC 5-140-
3400 is amended to change the timing
for the CAIR SO, budget from the
control period in 2009 to the control
period in 2010. In addition, the section
title of 9 VAC 5-140-3400 is changed to
specifically reflect the CAIR SO, annual
trading budgets.

The EPA-administered CAIR SO,
trading programs under States’ CAIR
SIPs and under the CAIR FIP start on
January 1, 2010, and the associated
CAIR SO; trading budgets apply starting
with the 2010 control period. Virginia’s
existing provision, requiring an SO,
budget starting in the 2009 control
period, is inconsistent with the CAIR
trading program. In the SIP revision,
Virginia explains that this change
corrects a technical error in its approved
CAIR SIP.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information “required
by law,” including documents and
information ‘“required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
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their Federal counterparts * * *.” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving the SIP revision
submitted by the Commonwealth of
Virginia on January 14, 2009. The SIP
revision incorporates timing changes to
the Commonwealth’s CAIR SO, trading
program that make it consistent with the
regional CAIR SO, trading program,
under which SO, trading budgets apply
starting in 2010.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal

Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on December 21, 2009 without
further notice unless EPA receives
adverse comment by November 23,
2009. If EPA receives adverse comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
EPA will address all public comments
in a subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National

Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 21,
2009. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
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comment in the proposed rulemaking.
This action to approve a Virginia SIP
revision that changes the applicable
start date for its SO, trading budget may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Sulfur oxides.

Dated: October 13, 2009.
James W. Newsom,
Acting Regional Administrator, Region III.

m 40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the entry for
Chapter 140, Section 5-140-3400 to
read as follows:

§52.2420 Identification of plan.
* * * * *
(C) EEE

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

State ;
State citation Title/subject effective EPA approval date EprSaIrE)agﬁgﬁ[(l;%limer
date
9 VAC 5, Chapter 140 Regulations for Emissions Trading Programs
Part IV SO, Annual Trading Program
5-140-3400 .....cccoecvveunne State trading budgets ................ 12/12/07 10/22/09 [Insert page number 1. In section title, replace
where the document begins]. “State” with “CAIR SO, An-
nual.”
2. In paragraph 1, replace 2009
with 2010.

[FR Doc. E9-25355 Filed 10-21-09; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-2181; MB Docket No. 09—159; RM-
11557]

Television Broadcasting Services; St.
Petersburg, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by Bay
Television, Inc., the licensee of station
WTTA(TV), channel 38, St. Petersburg,
Florida, requesting the substitution of
channel 32 for its assigned channel 38
at St. Petersburg.

DATES: This rule is effective October 22,
2009.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-159,
adopted October 1, 2009, and released
October 7, 2009. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements

subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
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§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Florida, is amended by adding
channel 32 and removing channel 38 at
St. Petersburg.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—25231 Filed 10—-21-09; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 172 and 174
[RSPA Docket No. 2006—26322 (HM—206F)]
RIN 2137-AE21

Hazardous Materials: Revision of
Requirements for Emergency
Response Telephone Numbers

Correction

In rule document E9—24799 beginning
on page 53413 in the issue of Monday,
October 19, 2009, make the following
correction:

On page 53413, in the third column,
under the DATES section, in the second
line, “November 18, 2009”’ should read
“October 1, 2010”.

[FR Doc. Z9-24799 Filed 10—-21-09; 8:45 am)]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 070718369-8731-02]
RIN 0648-XS50

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Closure
of the 2009 Gulf of Mexico Recreational
Fishery for Greater Amberjack

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the recreational
fishery for greater amberjack in the
exclusive economic zone (EEZ) of the
Gulf of Mexico (Gulf). During the
closure, the bag and possession limit for

greater amberjack in or from the Gulf
EEZ is zero. In addition, a person aboard
a vessel for which a Federal charter
vessel/headboat permit for Gulf reef fish
has been issued must also abide by
these closure provisions in state waters.
NMEF'S has determined this action is
necessary to prevent the recreational
fishery for greater amberjack from
exceeding its quota for the fishing year.
This closure is necessary to prevent
overfishing of Gulf greater amberjack.
DATES: The closure is effective 12:01
a.m., local time, October 24, 2009,
through December 31, 2009.

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, telephone 727-551—
5796, fax 727-824-5308, e-mail
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
(Council) and is implemented under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. These
regulations set the recreational quota for
Gulf greater amberjack at 1,368,000 lb
(620,514 kg), round weight, for the
current fishing year, January 1, through
December 31, 2009.

Background

Constraining harvest to the quota is
crucial to meeting the legal
requirements to prevent and end
overfishing and rebuild greater
amberjack in the Gulf of Mexico. On
August 4, 2008, new fishing regulations
were implemented by NMFS (73 FR
38139) to reduce the harvest and discard
of greater amberjack in the Gulf reef fish
fishery. Regulatory changes for
recreational greater amberjack included
implementing a quota of 1,368,000 1b
(620,514 kg), round weight and
accountability measures.

Using reported landings for 2009,
NMFS projects the 2009 recreational
greater amberjack quota will be met on
October 24, 2009. Therefore, in
accordance with 50 CFR 622.43(a),
NMEFS is closing the recreational fishery
for greater amberjack in the Gulf EEZ,
effective 12:01 a.m. local time on
October 24, 2009. During the closure,
the bag and possession limit for greater
amberjack in or from the Gulf EEZ is
zero. In addition to the Gulf EEZ
closure, as specified in 50 CFR
622.4(a)(1)(iv), a person aboard a vessel
for which a Federal charter vessel/
headboat permit for Gulf reef fish has

been issued must also abide by these
closure provisions in state waters. The
closure is intended to prevent
overfishing and increase the likelihood
that the 2009 quota will not be
exceeded. The recreational fishery for
greater amberjack will reopen on
January 1, 2010, the beginning of the
2010 recreational fishing year.

Classification

This action responds to the best
available information recently obtained
from the fishery. The AA for Fisheries,
NOAA, finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(3)(B). Such procedures
would be unnecessary because the rule
implementing the quota and the
associated requirement for closure of the
fishery when the quota is reached or
projected to be reached already has been
subject to notice and comment, and all
that remains is to notify the public of
the closure.

Providing prior notice and
opportunity for public comment on this
action would be contrary to the public
interest. It would be contrary to the
public interest because any delay in the
closure of this fishery could result in the
recreational quota for greater amberjack
being exceeded, which, in turn, would
trigger the accountability measure for
greater amberjack. The accountability
measure states that if recreational
landings exceed the quota, NMFS will
file a notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year,
to reduce the length of the recreational
fishing season for the following fishing
year by the amount necessary to recover
the overage from the prior fishing year.
Reducing the length of the following
fishing season would be disruptive to
business plans and would provide less
flexibility to fishermen for when they
could harvest the quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30—day delay in the effectiveness of this
action under U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 16, 2009.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—25449 Filed 10-19-09; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 001005281-0369-02]
RIN 0648-XS51

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
fishery for king mackerel in the
exclusive economic zone (EEZ) in the
northern Florida west coast subzone of
the Gulf of Mexico. This closure is
necessary to protect the Gulf king
mackerel resource.

DATES: The closure is effective 12:01
a.m., local time, October 24, 2009,
through June 30, 2010.

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, 727-551-5796, fax:
727-824-5308, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

On April 27, 2000, NMFS
implemented the final rule (65 FR
16336, March 28, 2000) that divided the
Florida west coast subzone of the

eastern zone into northern and southern
subzones, and established their separate
quotas. The quota for the northern
Florida west coast subzone is 168,750 1b
(76,544 kg)(50 CFR
622.42(c)(1)1)(A)(2)(1D).

Under 50 CFR 622.43(a), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its quota has been reached, or is
projected to be reached, by filing a
notification with the Office of the
Federal Register. NMFS has determined
the commercial quota of 168,750 1b
(76,544 kg) for Gulf group king mackerel
in the northern Florida west coast
subzone will be reached by October 24,
2009. Accordingly, the commercial
fishery for Gulf group king mackerel in
the northern Florida west coast subzone
is closed effective 12:01 a.m., local time,
October 24, 2009, through June 30,
2010, the end of the fishing year.

The Florida west coast subzone is that
part of the eastern zone south and west
of 25°20.4" N. lat. (a line directly east
from the Miami-Dade County, FL
boundary). The Florida west coast
subzone is further divided into northern
and southern subzones. The northern
subzone is between 26°19.8’ N. lat. (a
line directly west from the Lee/Collier
County, FL boundary) and 87°31.06" W.
long. (a line directly south from the
Alabama/Florida boundary).

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel for which a
commercial permit for king mackerel
has been issued may fish for or retain
Gulf group king mackerel in the EEZ in
the closed subzone. A person aboard a
vessel that has a valid charter vessel/
headboat permit for coastal migratory
pelagic fish may continue to retain king
mackerel in or from the closed zones or
subzones under the bag and possession
limits set forth in 50 CFR 622.39(c)(1)(ii)
and (c)(2), provided the vessel is
operating as a charter vessel or
headboat. A charter vessel or headboat
that also has a commercial king
mackerel permit is considered to be
operating as a charter vessel or headboat
when it carries a passenger who pays a
fee or when there are more than three

persons aboard, including operator and
crew.

During the closure, king mackerel
from the closed subzone taken in the
EEZ, including those harvested under
the bag and possession limits, may not
be purchased or sold. This prohibition
does not apply to trade in king mackerel
from the closed subzone that were
harvested, landed ashore, and sold prior
to the closure and were held in cold
storage by a dealer or processor.

Classification

This action responds to the best
available information recently obtained
from the fisheries. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to close the
fishery constitutes good cause to waive
the requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(3)(B), as such procedures
would be unnecessary and contrary to
the public interest. Such procedures
would be unnecessary because the rule
itself already has been subject to notice
and comment, and all that remains is to
notify the public of the closure.

NMFS also finds good cause that the
implementation of this action cannot be
delayed for 30 days. There is a need to
implement this measure in a timely
fashion to prevent an overrun of the
commercial quota of Gulf king mackerel
in the northern Florida west coast
subzone, given the capacity of the
fishing fleet to harvest the quota
quickly. Any delay in implementing this
action would be contrary to the
Magnuson-Stevens Act and the FMP.
Accordingly, under 5 U.S.C. 553(d)(3), a
delay in the effective date is waived.

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 16, 2009.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—25450 Filed 10-19-09; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Parts 1604, 1651, 1653, and 1690

Uniformed Services Accounts; Death
Benefits; Court Orders and Legal
Processes Affecting Thrift Savings
Plan Accounts; Thrift Savings Plan

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Proposed rules with request for
comments.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) proposes to
amend its regulations regarding
uniformed services accounts to conform
with mandatory tax provisions as well
as current record keeping practices and
allow only for pro rata court-ordered
payments.

The Agency proposes to amend its
regulations regarding death benefits to
provide for a clear process by which
children of participants can establish
parentage.

The Agency proposes to amend its
court order regulations so that when a
court order directs that payment is to
include earnings, the Agency is able to
make a payment which calculates the
payee’s award amount based on the
current price of the shares he/she was
awarded.

The Agency also proposes to amend
its court order regulations to remove a
provision which permits courts to direct
payment from only the tax-exempt
balance of a uniformed services account.

The Agency proposes to amend its
regulations at part 1690, subpart B, to
add a regulation outlining the
circumstances under which a TSP
account may be frozen.

DATES: Comments must be received on
or before November 23, 2009.
ADDRESSES: You may submit comments
using one of the following methods:

¢ Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Office of General Counsel,
Attn: Thomas Emswiler, Federal

Retirement Thrift Investment Board,
1250 H Street, NW., Washington, DC
20005.

e Hand Delivery/Courier: The address
for sending comments by hand delivery
or courier is the same as that for
submitting comments by mail.

¢ Facsimile: Comments may be
submitted by facsimile at (202) 942—
1676.

The most helpful comments explain
the reason for any recommended change
and include data, information, and the
authority that supports the
recommended change. We will post all
substantive comments (including any
personal information provided) without
change (with the exception of redaction
of SSNs, profanities, et cetera) on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Tim
Carey at 202—942-1666 or Laurissa
Stokes at 202—942-1645.

SUPPLEMENTARY INFORMATION: The
Agency administers the TSP, which was
established by the Federal Employees’
Retirement System Act of 1986
(FERSA), Public Law 99-335, 100 Stat.
514. The TSP provisions of FERSA are
codified, as amended, largely at 5 U.S.C.
8351 and 8401-79. The TSP is a tax-
deferred retirement savings plan for
Federal civilian employees and
members of the uniformed services. The
TSP is similar to cash or deferred
arrangements established for private-
sector employees under section 401(k)
of the Internal Revenue Code (26 U.S.C.
401(k)).

Uniformed Services Accounts

The Agency proposes to amend its
regulations regarding uniformed
services accounts, and, specifically, its
provisions relating to the division of a
uniformed services account pursuant to
a court order or legal process. The
Agency seeks to remove a provision
suggesting that courts could direct the
Plan to make a court-ordered payment
other than one that is pro rata from both
taxable and tax-exempt contributions.

Uniformed services accounts are
unique in that some or all of a
uniformed services member’s
contributions may derive from tax-
exempt income as a result of the combat
zone tax exclusion. In 2001, the Agency
issued final regulations regarding the
uniformed services’ participation in the
TSP. Among many changes, the Agency
determined that ““the TSP can honor a

court order or legal process that
apportions combat zone (tax-exempt)
contributions between the participant
and the payee,” and, therefore, the final
version of 5 CFR 1604.9(b) regarding
court-ordered payments from a
uniformed services member’s account
stated that payment will be made pro
rata from all sources “unless the court
order or legal process directs
otherwise.” (66 FR 50716, October 4,
2001).

The Agency recently analyzed its
authority and record keeping capability
to issue payments from, as the
regulation suggests, only one source of
contributions in a uniformed services
participant’s account. The Agency has
concluded that the Internal Revenue
Code (I.R.C.) permits only pro rata
payments from both taxable and tax-
exempt funds, and that a court cannot
direct the Plan to make a payment from,
for example, only tax-exempt funds.

Specifically, I.R.C. sections 72 and
402(e)(1)(A) preclude an allocation of
basis pursuant to a court order if such
allocation is other than pro rata. In
particular, for purposes of determining
tax liability, a spousal alternate payee is
treated the same as the participant and,
therefore, a distribution to a spouse or
former spouse made pursuant to a court
order must be made pro rata from
taxable and tax-exempt amounts in a
uniformed services account. 26 U.S.C.
402(e)(1)(A). Therefore, the Agency’s
regulation permitting courts to order a
payment other than pro rata is not
permitted by the L.R.C. and must be
changed.

Additionally, the Agency’s record
keeping system cannot issue a payment
from only one source of funds because
it is programmed to make all payments
from uniformed services accounts on a
pro rata basis from taxable and tax-
exempt balances. Therefore, changing
this regulation to remove the language
which suggests a court could direct the
Agency to issue a payment other than
one which is pro rata is not only
technically correct but also reflects
current record keeping processes.

Death Benefits

The Agency proposes to amend its
regulations regarding death benefits,
and, in particular, its regulation
regarding payment to a participant’s
child or children. Specifically, the
Agency seeks to clarify the
documentation children should submit
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in the event that the identity of their
father or mother is in dispute or unclear.

As familial matters, including
guidelines related to parentage, are
rooted in state, not Federal, law, the
Agency cannot adjudicate or otherwise
determine matters of paternity or
maternity. In support of their contention
that they are the proper beneficiary of
their parent’s account, children of
deceased participants often submit
insufficient or otherwise unclear
documentation (e.g., copies of obituaries
and personal mementos). A lack of
guidance regarding which documents to
submit in support of parentage adds
unnecessary time and inconvenience to
the processing of death benefit
determinations.

The Agency, therefore, proposes to
augment its death benefits regulations to
describe the documentation it requires
in support of a purported child’s claim
that a participant was his or her parent.
Specifically, the Agency requests that
affected children submit a court order or
administrative finding or
documentation which would establish
parentage in the state in which the
participant resided prior to his death.

Court Orders and Legal Processes
Affecting Thrift Savings Plan Accounts

The Agency is proposing to change its
court order regulations to allow for
court-awarded payments which account
for investment earnings and losses as
well as to reflect the previously-
discussed requirement that all payments
from participants’ accounts be paid pro
rata.

Currently, in order for the Agency to
take into account investment losses, a
court order has to divide the account as
of the date of distribution or identify a
fixed amount that the parties agreed
upon. Further, per the Agency’s
regulations, if a court order specifies
that earnings are to be awarded and no
specific rate is provided, even when an
account experiences investment losses,
the Agency awards earnings using its
Government Securities Investment (G)
Fund rate. 5 CFR 1653.4(f)(3).

The Agency, which receives many
court orders directing that payments
reflect earnings and losses until the date
of distribution, proposes to change its
regulations so that the division of an
account factors in the current price of
those shares included in a payee’s
award amount.

In particular, if earnings, defined to
include losses, are requested and a rate
is not specified, the Agency proposes to
determine the amount to be awarded by
determining the payee’s award amount
(e.g., the percentage or fraction of the
participant’s account), and, based on the

participant’s investment allocation as of
the effective date of the court order, the
number and composition of shares that
the payee’s award amount would have
purchased as of the effective date.
(Determining the shares as of the
effective date of the court order, and not
a later date, preserves the court’s intent
and protects the payee from investment
decisions made by the participant after
the effective date of the court order.)
The Agency will then multiply the price
per share as of the payment date, which
is generally two business days prior to
the date of the award’s disbursement, by
the number and composition of shares
comprising the payee’s award amount as
of the court order’s effective date.

The Agency believes that this
calculation will result in more equitable
awards as well as more efficient court
order processing as parties are not
required to return to court for additional
or clarifying language.

As previously discussed, the Agency
also proposes to amend its court order
and legal process regulations in order to
conform with the L.R.C. and current
record keeping procedures. In
particular, the Agency seeks to remove
language from § 1653.5(d) which states
that a court may specify a particular
payment from the tax-exempt balance of
a uniformed services account. Please see
the Supplemental Information
discussion regarding Uniformed
Services Accounts for an overview as to
why the Agency is proposing to remove
such language.

Thrift Savings Plan

The Agency wishes to add a
regulation outlining the circumstances
under which a participant’s account
may be frozen and when access to the
Agency’s web site and ThriftLine may
be blocked. Though uncommon, freezes
(or administrative holds) prevent a
participant from withdrawing funds,
including loans, from his or her
account, and, therefore, the Agency
seeks to place its participants on notice
regarding the circumstances under
which such a hold may occur and also
the consequences of such a hold.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under section 1532 is not
required.

Submission to Congress and the
Government Accountability Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 804(2).

List of Subjects

5 CFR Part 1604

Military personnel, Pensions,
Retirement.

5 CFR Part 1651

Claims, Government employees,
Pensions, Retirement.

5 CFR Part 1653

Alimony, Child support, Claims,
Government employees, Pensions,
Retirement.

5 CFR Part 1690

Government employees, Pensions,
Retirement.

Gregory T. Long,
Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons stated in the
preamble, the Agency proposes to
amend 5 CFR chapter VI as follows:

PART 1604—UNIFORMED SERVICES
ACCOUNTS

1. The authority citation for part 1604
continues to read as follows:

Authority: 5 U.S.C. 8440e, 8474(b)(5) and
(c)(1).

2. Amend § 1604.9 to revise paragraph
(b) to read as follows:

§1604.9 Court orders and legal processes.
* * * * *

(b) Combat zone contributions. If a
service member account contains
combat zone contributions, the payment

will be made pro rata from all sources.
* * * * *



Federal Register/Vol.

74, No. 203 /Thursday, October 22, 2009 /Proposed Rules

54493

PART 1651—DEATH BENEFITS

3. The authority citation for part 1651
continues to read as follows:

Authority: 5 U.S.C. 8424(d), 8432(j),
8433(e), 8435(c)(2), 8474(b)(5) and 8474(c)(1).

4. Amend §1651.1 to add the
definition of “Administrative finding”,
in alphabetical order, in paragraph (b) to
read as follows:

§1651.1 Definitions.
* * * * *
(b) E

Administrative finding means an
evidence-based determination reached
by a hearing, inquiry, investigation, or
trial before an administrative agency of
competent jurisdiction in any State,
territory or possession of the United
States.

* * * * *

5. Amend § 1651.6 to add a paragraph

(d) to read as follows:

§1651.6 Child or children.
* * * * *

(d) Parentage disputes. If the identity
of the father or mother of a child is in
dispute or otherwise unclear (e.g., only
one parent is listed on a birth
certificate), the purported child must
submit to the TSP either:

(1) A court order or other
administrative finding establishing
parentage; or

(2) Documentation sufficient for
establishing parentage under the law of
the state in which the participant was
domiciled at the time of death.

PART 1653—COURT ORDERS AND
LEGAL PROCESSES AFFECTING
THRIFT SAVINGS PLAN ACCOUNTS

6. The authority citation for part 1653
continues to read as follows:

Authority: 5 U.S.C. 8435, 8436(b), 8437(e),
8439(a)(3), 8467, 8474(b)(5) and 8474(c)(1).

7. Amend § 1653.1 to add the
definitions of “Payment date” and “TSP
investment earnings or earnings”’, in
alphabetical order in paragraph (b) to
read as follows:

§1653.1 Definitions.

* * * * *
(b) E

* * * * *

Payment date refers to the date on
which earnings are determined and is
generally two business days prior to the
date of an award’s disbursement.

* * * * *

TSP investment earnings or earnings
means both positive and negative fund
performance attributable to differences
in TSP fund share prices.

* * * * *

8. Amend § 1653.4 to revise paragraph
(f)(3) and remove paragraph (f)(4) to
read as follows:

§1653.4 Calculating entitlements.
* * * * *

(f)* * %

(3) If earnings are awarded and the
rate is not specified, the Agency will
calculate the amount to be awarded by:

(i) Determining the payee’s award
amount (e.g., the percentage or fraction
of the participant’s account);

(ii) Determining, based on the
participant’s investment allocation as of
the effective date of the court order, the
number and composition of shares that
the amount in paragraph (f)(3)(i) of this
section would have purchased as of the
effective date; and

(iii) Multiplying the price per share as
of the payment date by the number and
composition of shares calculated in
paragraph (f)(3)(ii) of this section.

*

* * * *

§1653.5 [Amended]
9. Amend § 1653.5 by removing the
last sentence of paragraph (d).

PART 1690—THRIFT SAVINGS PLAN

10. The authority citation for part
1690 continues to read as follows:

Authority: 5 U.S.C. 8474.
10. Add §1690.15 to read as follows:

§1690.15 Freezing an account—
administrative holds.

(a) The TSP may freeze (e.g., place an
administrative hold on) a participant’s
account for any of the following reasons:

(1) Pursuant to a qualifying retirement
benefits court order as set forth in part
1653 of this chapter;

(2) Pursuant to a request from the
Department of Justice under the
Mandatory Victims Restitution Act;

(3) Upon the death of a participant;

(4) Upon suspicion or knowledge of
fraudulent account activity or identity
theft;

(5) In response to litigation pertaining
to an account;

(6) For operational reasons (e.g., to
correct a processing error or to stop
payment on a check when account
funds are insufficient);

(7) Pursuant to a written request from
a participant; and

(8) For any other reason the TSP
deems prudent.

(b) An account freeze (i.e.,
administrative hold) prohibits a
participant from withdrawing funds,
including loans, from his or her
account. The participant continues to
have the capability to conduct all other
transactions including making

contributions, changing contribution
allocations, and making interfund
transfers.

(c) The Agency will notify the
participant that his or her account has
been frozen unless it determines it
prudent to not notify the participant
that his of her account has been frozen.

(d) A participant may block on-line
and ThriftLine access to his or her
account by writing to the TSP or by
submitting a request at http://
www.tsp.gov.

(e) A participant may remove a
participant-initiated freeze
(administrative hold) by submitting a
notarized request to the TSP.

[FR Doc. E9—25426 Filed 10—-21-09; 8:45 am)]
BILLING CODE 6760-01-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 321, 332, and 381
[Docket No. FSIS-2008-0039]
RIN 0583—-AD37

Cooperative Inspection Programs:
Interstate Shipment of Meat and
Poultry Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of public meetings.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
that it will hold two public meetings on
proposed regulations that it recently
published to implement a new
voluntary cooperative program under
which State-inspected establishments
with 25 or fewer employees will be
eligible to ship meat and poultry
products in interstate commerce (74 FR
47648, September 16, 2009). To provide
stakeholders with ready access to the
public meetings, FSIS will conduct
these meetings by teleconference. This
notice provides information on the
public meetings.

DATES: The teleconferences will be held
on October 27, 2009, from 12:30 p.m. to
4:30 p.m. EST, and on November 5,
2009, from 12:30 p.m. to 4:30 p.m. EST.
ADDRESSES:

Registration: Pre-registration for these
meetings is required. To pre-register,
access the FSIS Web site, at hitp://
www.fsis.usda.gov/News/
Meetings & Events/. Call-in information
will be provided via e-mail to pre-
registered participants. We are also
asking that anyone interested in making
a public comment during the
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teleconference indicate so on the
registration form.

Public Comment: In addition to these
teleconferences, interested persons may
submit comments on the proposed rule
on or before November 16, 2009, using
either of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions at that site for
submitting comments.

Mail, including floppy disks or CD—
ROMs, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 2-2127
George Washington Carver Center, 5601
Sunnyside Avenue, Beltsville, MD
20705, MAILSTOP 5272.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2008—-0039. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to: http://
www.regulations.gov.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at the address
listed above between 8:30 a.m. and 4:30
p-m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT: For
technical information: contact Philip
Derfler, Assistant Administrator, Office
of Policy and Program Development, at
(202) 720-2709, or by fax at (202) 720-
2025.

For teleconference information:
contact Sharon Randle, Public Affairs
Specialist, Congressional and Public
Affairs Office, by telephone at (202)
720-6755, or by e-mail to
sharon.randle@fsis.usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On September 16, 2009, FSIS
published a proposed rule to implement
a new voluntary cooperative program
under which State-inspected
establishments with 25 or fewer
employees will be eligible to ship meat
and poultry products in interstate
commerce. In participating States, State-
inspected establishments that are
selected, to take part in this program
will be required to comply with all
Federal standards under the Federal
Meat Inspection Act (FMIA) and the
Poultry Products Inspection Act (PPIA),
as well as with all State standards.
Establishments selected for the
proposed interstate shipment program
will receive inspection services from
State inspection personnel that have
been trained in the enforcement of the

FMIA and PPIA. Meat and poultry
products produced under the program
that have been inspected and passed by
designated State personnel will bear an
official Federal mark of inspection and
will be permitted to be distributed in
interstate commerce. FSIS will provide
oversight and enforcement of the
program. Section 11015 of the Food,
Conservation, and Energy Act, enacted
on June 18, 2008, (the 2008 Farm Bill),
amended the FMIA and PPIA to provide
for these cooperative programs.

State participation in the proposed
cooperative interstate shipment program
will be limited to States that have
cooperative State meat or poultry
inspection programs under which
products are produced for distributed
solely within the State. Under the
existing cooperative inspection
programs, States enforce inspection and
sanitation requirements that must be “at
least equal to” those in the FMIA and
the PPIA. Twenty-seven states have
cooperative agreements to administer
these meat or poultry products
inspection programs. These States
inspect about 1,900 small and very
small establishments.

Under the proposed regulations,
establishments will apply for the new
program through the States. FSIS will
coordinate with States to select
establishments to participate in the
program. The proposed interstate
shipment program is intended to
supplement, not replace, the existing
cooperative State inspection programs.

II. Purpose of the Meeting and Agenda

To provide the public with an
opportunity to comment on the
proposed rule, FSIS will hold two
public meetings by teleconference. The
first meeting will be held on October 27,
2009, and the second will be held on
November 5, 2009. The teleconference
format is being used to provide
individuals with easier access to the
meeting, particularly those who may
lack the resources or time to attend a
meeting in person. The teleconference
format is also economically beneficial to
all stakeholders. Interested persons are
encouraged to join the teleconference at
or near the start time. FSIS may end the
teleconference early if participants are
no longer calling in to make comments.
The agenda and other documents
related to the meetings will be made
available for viewing prior to the
meeting at FSIS: http://
www.fsis.usda.gov/News/
Meetings & Events/.

III. Transcripts

As soon as the meeting transcripts are
available, they will be accessible at

http://www.regulations.gov. The
transcripts may be viewed at FSIS
Docket Room, U.S. Department of
Agriculture, Food Safety and Inspection
Service, Room 2-2127 George
Washington Carver Center, 5601
Sunnyside Avenue, Beltsville, MD
20705.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at: http://
www.fsis.usda.gov/regulations/

2009 Notices Index/. FSIS also will
make copies of this Federal Register
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Update is communicated via
Listserv, a free e-mail subscription
service delivered to industry, trade, and
farm groups, consumer interest groups,
allied health professionals, scientific
professionals, and other individuals
who have requested to be included. The
Update also is available on the FSIS
Web page. Through Listserv and the
Web page, FSIS is able to provide
information to a much broader, more
diverse audience.

In addition, FSIS offers an e-mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/
news_and_events/email subscription/.
Options range from recalls, export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on October 20,
2009.
Alfred V. Almanza,
Administrator, FSIS.
[FR Doc. E9—-25522 Filed 10-20-09; 4:15 pm]
BILLING CODE 3410-DM-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0953; Directorate
Identifier 2009-SW—-45-AD]

RIN 2120-AA64

Airworthiness Directives; MD
Helicopters, Inc. Model MD-900
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
superseding an existing airworthiness
directive (AD) for MD Helicopters, Inc.
(MDHI) Model MD-900 helicopters.
That AD currently requires applying
serial numbers to certain parts,
increasing the life limit for various
parts, maintaining a previously
established life limit for a certain
vertical stabilizer control system (VSCS)
bellcrank assembly and bellcrank arm,
and correcting the part number for the
VSCS bellcrank arm. This proposal
would require the same actions, except
it would reduce the life limit of the
swashplate spherical slider bearing
(slider bearing). It would further correct
what was described as a “bellcrank
arm’’ life limit in the current AD and
correctly describe it as another
“bellcrank assembly” life limit. This
proposal is prompted by two reports of
cracks in the slider bearing that
occurred well before the previously
increased retirement life of 2,030 hours
time-in-service (TIS) was reached. The
actions specified by the proposed AD
are intended to establish appropriate life
limits for various parts, and to prevent
fatigue failure of those parts and
subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before December 21, 2009.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from MD
Helicopters Inc., Attn: Customer
Support Division, 4555 E. McDowell
Rd., Mail Stop M615, Mesa, Arizona
85215—9734, telephone 1-800-388—
3378, fax 480-346—6813, or on the web
at www.mdhelicopters.com.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aviation Safety Engineer,
FAA, Los Angeles Aircraft Certification
Office, Airframe Branch, 3960
Paramount Blvd., Lakewood, California
90712, telephone (562) 627-5233, fax
(562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2009-0953, Directorate Identifier
2009-SW-45-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located in Room
W12-140 on the ground floor of the
West Building at the street address

stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

On June 17, 1997, we issued AD 97—
13—-09, Amendment 39-10056 (62 FR
34163, June 25, 1997), to require
applying a specified serial number (S/N)
to the following parts: for helicopters
with
S/N 0002 through 0012, to the mid-
forward truss assembly, P/N
900F2401200-102, and to the forward
and aft deck fitting assemblies, P/N
900F2401500-103 and 900F2401600—
103, respectively; for helicopters with
S/N 0002 through 0048, to the VSCS
bellcrank assemblies, P/N
900F2341712-101 and P/N
900FP341712-103, and to the mid-aft
truss strut assembly, P/N 900F2401300—
103. That AD also reduced the life limits
for the nonrotating swashplate
assembly, P/N 900C2010192-105, —107,
—109, and —111, from 8,300 hours TIS to
554 hours TIS; the collective drive link
assembly, P/N 900C2010207-101, from
3,900 hours TIS to 1,480 hours TIS; and
the slider bearing, P/N 900C3010042—
103, from 2,100 hours TIS to 480 hours
TIS. Finally, that AD established life
limits for the bellcrank assembly, P/N
900FP341712-103, and the bellcrank
arm, P/N 900F2341713-101 (used in the
bellcrank assembly, P/N 900F2341712—
101), of 2,700 hours TIS. That AD was
prompted by an analysis that indicated
a need to reduce the life limits on
several parts and by the addition of non-
serialized parts to the life-limited parts
list. The requirements of that AD were
intended to establish new life limits for
various parts and reduce the existing
life limits on other parts.

On July 28, 1999, we issued
superseding AD 99—-16-13, Amendment
39-11248 (64 FR 42824, August 6,
1999), to correct the P/N for the
bellcrank arm from P/N 900F2341713—
101 to P/N 900F2341712-101, and to
increase the life limits for the
nonrotating swashplate, P/N
900C2010192-105, —107, —109, or —111,
from 554 hours TIS to 1,800 hours TIS;
the collective drive link assembly, P/N
900G2010207-101, from 1,480 hours
TIS to 3,307 hours TIS; and the slider
bearing, P/N 900C3010042-103, from
480 hours TIS to 2,030 hours TIS, and
maintaining the 2,700 hours TIS for the
bellcrank assembly and bellcrank arm.
AD 99-16-13 was prompted by both the
need to correct a P/N as well as
additional analyses (modified fatigue
spectrums, fatigue tests, and flight strain
data) supporting an increase in the life
limits for certain parts. The
requirements of that AD are intended to
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increase the life limits of various parts,
correct the bellcrank arm P/N, and
specify applying serial numbers to
various parts.

Since issuing AD 99-16-13, we have
received two reports from the
manufacturer of cracks in the
attachment ear of the slider bearing,
P/N 900C3010042-103. A review of the
service history and a further review of
the design data for the slider bearing
now indicate that a reduced life limit is
required to maintain continued
operational safety. The manufacturer
has made available an alternate
replacement slider bearing, P/N
900C3010042—-105, that has improved
durability characteristics and an
increased life limit of 12,807 hours TIS.
Further, we have determined that even
though we corrected P/N
“900F2341713-101" to read
“900F2341712-101" in AD 99-16-13,
we incorrectly described the part as a
“bellcrank arm” in both AD 99-16-13
and AD 97-13-09. The correct
nomenclature for P/N 900F2341712-101
is “bellcrank assembly.”” We propose to
correct that error in this action.

We have reviewed MD Helicopters
Service Bulletin SB900-096, dated
February 28, 2005, which contains a
reduction of the life limit of the slider
bearing from 2,030 hours TIS to 700
hours TIS.

This previously described unsafe
condition is likely to exist or develop on
other helicopters of the same type
design. Therefore, the proposed AD
would supersede AD 99-16-13 to
decrease the life limit of the slider
bearing from 2,030 hours TIS to 700
hours TIS. Additionally, this AD
changes the nomenclature for P/N
900F2341712-101 from bellcrank arm to
bellcrank assembly. The proposed AD
would also retain the requirements of
the existing AD to apply serial numbers
to various parts, and retain the life
limits of various other parts.

We estimate that this proposed AD
would affect 27 helicopters of U.S.
registry and that it would take
approximately 2.5 work hours per
helicopter to accomplish the
serialization of the affected parts at an
average rate of $80 per work hour.
Additionally, it is estimated that 8 of
those aircraft will require replacement
of the slider bearing, which will require
approximately 7 work hours to
accomplish at an average rate of $80 per
work hour. Required parts would cost
$11,080 per helicopter for the slider
bearing. Based on these figures, we
estimate the total cost impact of the
proposed AD on U.S. operators to be
$98,520.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
AD docket to examine the draft
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11248 (64 FR
42824, August 6, 1999), and by adding
a new airworthiness directive (AD), to
read as follows:

MD Helicopters, Inc. Model MD-900
Helicopters: Docket No. FAA-2009—
0953; Directorate Identifier 2009—SW—
45—AD. Supersedes AD 99-16-13,
Amendment 39-11248, Docket No. 98—
SW—42-AD.

Applicability

MD-900 helicopters, certificated in any
category.

Compliance

Required as indicated, unless
accomplished previously.

To establish appropriate life limits for
various parts, and to prevent fatigue failure
of those parts and subsequent loss of control
of the helicopter, accomplish the following:

(a) Remove from service as follows:

(1) The nonrotating swashplate assembly,
part number (P/N) 900C2010192-105, —107,
—109, or =111, on or before 1,800 hours time-
in-service (TIS).

(2) The collective drive link assembly,
P/N 900C2010207-101, on or before 3,307
hours TIS.

(3) The swashplate spherical slider bearing,
P/N 900C3010042—-103, on or before 700
hours TIS.

(4) The vertical stabilizer control system
(VSCS) bellcrank assembly, P/N
900FP341712-103, and bellcrank assembly,
P/N 900F2341712-101, on or before 2,700
hours TIS.

(b) Within 100 hours TIS:

(1) For Model MD-900 helicopters with
serial numbers (S/N) 900-00002 through
900-00012, apply the appropriate S/N to the
mid-forward truss assembly, P/N
900F2401200-102, and the forward and aft
deck-fitting assemblies, P/N 900F2401500—
103 and P/N 900F2401600-103.

(2) For Model MD-900 helicopters with
S/N 900-00002 through 900-00048, apply
S/N to the left and right VSCS bellcrank
assemblies, P/N 900F2341712-101 and P/N
900FP341712-103, and the mid-aft truss strut
assembly, P/N 900F2401300-103.

(3) Apply the S/N, as specified in
paragraphs (b)(1) and (b)(2) of this AD,
adjacent to the existing P/N, as listed in
Appendix A of this AD, using permanent ink
or paint. When dry, apply a clear coat over
the S/N.

(c) This AD revises the Airworthiness
Limitations Section of the MD-900
Maintenance Manual by increasing the life
limits for certain parts and reducing the life
limit of the slider bearing.

Note: The Airworthiness Limitations
Section of the MD-900 Rotorcraft
Maintenance Manual, Reissue 1, Revision 25,
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dated April 16, 2006, and MD Helicopters or a different compliance time for this AD, about previously approved alternative
Service Bulletin SB900-096, dated February  follow the procedures in 14 CFR 39.19. methods of compliance.
28, 2005, pertain to the subject of this AD. Contact the Manager, Los Angeles Aircraft
To request a different method of compliance  Certification Office, FAA, for information BILLING CODE 4910-13-P
Appendix A
VSCS Bellcrank, Mid-Aft Strut and Deck Fitting Serialization
Serial Number To Be Applied
Alrcraft Ser. No. VSCS Belicrank Assembly Strut Assy, Mid-Af
S00F2341712-101 and 900FP341712-103 900F2401300-103
LH VSCS RH VSCS
0002 009999-0001 009999-0002 Previously serialized
0008 0099990003 009999-0004 Previously serialized
0010 0099990006 009999-0006 Previously serialized
0011 009999-0007 009999-0008 Previously serialized
0012 009999-0009 009993-0010 Previously serialized
0013 009999-0011 0099990012 009999-0006
0014 009999-0013 009990-0014 009999-0007
0015 © 009999-0015 009990-0016 009999-0008
0016 009999-0017 009999-0018 0099890009
0017 009999-0019 009999-0020 008999-0010
0018 009999-0021 009999-0022 009999-0011
0019 009999-0023 009999-0024 009999-0012
0020 0099930025 000999-0026 009999-0013
0021 009999-0027 _ 0099990028 009999-0014
0022 009999-0029 009999-0030 009999-0015
0023 009999-0031 0099930032 009999-0016
0024 009999-0033 0099990034 009999-0017
0025 009998-0035 009939-0036 009999-0018
0026 009909-0037 009999-0038 009999-0019
0027 009999-0039 0099990040 009999-0020
0028 0099990041 0099990042 0099990021
0029 009999-0043 0093999-0044 009999-0022
0030 009999-0045 009999-0046 009999-0023
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Appendix A (continued)

Serial Number To Be Applied (Cont.)
Alrcraft Ser. No. VSCS Belicrank Asssmbly Strut Assy, Mid-Aft
D00F2341712-101 and 900FP341712-103 900F2401300-103
LHVsCS RH VSCS
0031 009999-0047 009999-0048 009999-0024
0032 009999-0049 009999-0050 009999-0025
- 0033 009999-0051 009993-0052 009999-0026
0034 0099990053 009999-0054 0099930027
0035 009999-0055 009999-0056 009999-0028
0036 0099990057 009993-0058 009999-0029
0037 009999-0059 0039990060 0099990030
0038 009999-0061 0099990062 0009990031
0039 0099900063 009999-0064 0099990032
0040 000009-0065 000999-0068 0009990033
0041 009999-0067 009999-0068 009999-0034
0042 009999-0069 002999-0070 0009930035
0043 0099990074 009999-0072 009999-0036
0044 009999-0073 000999-0074 009990-0037
0045 00999900758 000999-0078 009999-0038
0046 0099990077 009999-0078 009999-0039
0047 0000990079 009999-0080 009999-0040
0048 009999-0081 009999-0082 0099990041
NOTE - Aireraft 00002 thiru 00012 are equipped ﬁth.900!"2401300—1(’)!1” Mid AR Sirut
Refer to CSP-900RMM-2, Section 04-00-00, for retirement time of this
Serlai Number To Bs Applied
Alrcraft Serial No. Strut Assembly, Deck Fitting Assembly, | Deck Fitting Assembly,
Mid-Pwd Truss Pwd ARt
(900F2401200-102) (00F2401500-103) (900F2401600-103)
0002 009999-0001 0099990001 009999-0001
0008 0029990002 009999-0002 009999-0002
0010 009999-0003 009999-0003 009999-0003
0011 009999-0004 009999-0004 009999-0004
0012 009098-0005 009999-0005 0089990006

Issued in Fort Worth, Texas, on October 8,
2009.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E9—25439 Filed 10-21-09; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0987; Directorate
Identifier 2009—-CE-054—AD]

RIN 2120-AA64

Airworthiness Directives; AeroSpace
Technologies of Australia Pty Ltd
Models N22B, N22S, and N24A
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

Late in 2002 the manufacturer advised
CASA of another Nomad accident which was
possibly caused by aileron flutter with the
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flaps at 38 degrees. This, along with the other
flutter incidents, has resulted in the
manufacturer issuing ANMD-57-18 Issue 1
as a precautionary measure while they
further investigate the issue.

The manufacturer has now completed their
investigation and issued Alert Service
Bulletin ANMD-27-53 to modify flap
actuation linkages to restore the necessary
rigidity to the outboard flap, and hence the
aileron. The unacceptable flexibility of the
outboard flap mechanism allows flutter to
occur in extreme circumstances.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by December 7, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; e-mail:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0987; Directorate Identifier
2009-CE-054—AD” at the beginning of

your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On October 13, 2006, we issued AD
2006-21-12, Amendment 39-14797 (71
FR 61636; October 19, 2006). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2006—21-12, the
manufacturer completed their flutter
investigation and issued Nomad Alert
Service Bulletin ANMD-27-53, dated
February 20, 2008, to modify flap
actuation linkages. This modification
restores the necessary rigidity to the
outboard flap, and hence the aileron.

The Civil Aviation Safety Authority,
which is the aviation authority for
Australia, has issued AD number AD/
GAF-N22/69 Amdt 6, dated September
10, 2009 (referred to after this as “the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

Late in 2002 the manufacturer advised
CASA of another Nomad accident which was
possibly caused by aileron flutter with the
flaps at 38 degrees. This, along with the other
flutter incidents, has resulted in the
manufacturer issuing ANMD-57-18 Issue 1
as a precautionary measure while they
further investigate the issue.

The manufacturer has now completed their
investigation and issued Alert Service
Bulletin ANMD-27-53 to modify flap
actuation linkages to restore the necessary
rigidity to the outboard flap, and hence the
aileron. The unacceptable flexibility of the
outboard flap mechanism allows flutter to
occur in extreme circumstances.

This amendment mandates Alert Service
Bulletin ANMD-27-53, which requires
modifications to the aircraft, but terminates
the limitations imposed by earlier
amendments.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

AeroSpace Technologies of Australia
Pty Ltd has issued Nomad Alert Service
Bulletin ANMD-27-53, dated February
20, 2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 15 products of U.S. registry.
We also estimate that it would take
about 73 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $15,100 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $314,100, or $20,940 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-14797 (71 FR
61636; October 19, 2006), and adding
the following new AD:

AeroSpace Technologies of Australia Pty
Ltd: Docket No. FAA-2009-0987;
Directorate Identifier 2009—CE-054—AD.

Comments Due Date

(a) We must receive comments by
December 7, 2009.

Affected ADs

(b) This AD supersedes AD 2006—21-12
Amendment 39-14797.

Applicability

(c) This AD applies to Models N22B, N228S,
and N24A airplanes, all serial numbers,
including airplanes with float/amphibian
configuration, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Late in 2002 the manufacturer advised
CASA of another Nomad accident which was
possibly caused by aileron flutter with the
flaps at 38 degrees. This, along with the other
flutter incidents, has resulted in the
manufacturer issuing ANMD-57-18 Issue 1
as a precautionary measure while they
further investigate the issue.

The manufacturer has now completed their
investigation and issued Alert Service
Bulletin ANMD-27-53 to modify flap
actuation linkages to restore the necessary
rigidity to the outboard flap, and hence the
aileron. The unacceptable flexibility of the
outboard flap mechanism allows flutter to
occur in extreme circumstances.

This amendment mandates Alert Service
Bulletin ANMD-27-53, which requires
modifications to the aircraft, but terminates
the limitations imposed by earlier
amendments.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Visually inspect the left-hand and right-
hand ailerons for damage (i.e., distortion,
bending, impact marks) and repair or replace
any damaged aileron found following
instructions obtained from the type-
certificate holder (AeroSpace Technologies of
Australia Pty Ltd) within the following time:

(i) For Models N22B and N24A airplanes:
Inspect within 50 hours time-in-service (TIS)
after December 23, 2003 (the effective date
retained from AD 2003-22-13).

(ii) For Model N22S airplanes: Inspect
within the next 10 hours TIS after November
8, 2006 (the effective date retained from AD
2006-21-12), or within 30 days after
November 8, 2006 (the effective date retained
from AD 2006-21-12), whichever occurs
first.

(iii) For all airplanes: Repair or replace
before further flight after the inspection
where damage is found.

(2) Adjust the engine power lever actuated
landing gear ‘“up”’ aural warning
microswitches, perform a ground test, and if
deficiencies are detected during the ground
test, make the necessary adjustments
following Nomad Alert Service Bulletin
ANMD-57-18, Rev 1, dated August 14, 2006,
within the following time:

(i) For Models N22B and N24A airplanes:
Within 50 hours TIS after December 23, 2003
(the effective date retained from AD 2003—
22-13), unless already done following
Nomad Alert Service Bulletin ANMD 57-18,
dated December 19, 2002.

(ii) For Model N22S airplanes: Within the
next 10 hours TIS after November 8, 2006
(the effective date retained from AD 2006—

21-12), or within 30 days after November 8,
2006 (the effective date retained from AD
2006-21-12), whichever occurs first.

(3) For all airplanes: Do the following
within the next 10 hours TIS after the
effective date of this AD or within 30 days
after the effective date of this AD, whichever
occurs first:

(i) Incorporate the maximum flap extension
limitations specified in paragraph 2.D. of
Nomad Alert Service Bulletin ANMD-57-18,
Rev 1, dated August 14, 2006, into the
Limitations section of the airplane flight
manual (AFM). To show compliance with
this paragraph of this AD, a copy of page 7
of Nomad Alert Service Bulletin ANMD-57—
18, Rev 1, dated August 14, 2006, may be
inserted into the Limitations section of the
AFM. You may take ‘“unless already done
credit” for this subparagraph if done in
accordance with AD 2006—21-12 and no
further action is required to comply with this
subparagraph.

(ii) Fabricate (using at least Ys-inch letters)
and install placards on the instrument panel
within the pilot’s clear view as specified in
paragraph 2.E. of Nomad Alert Service
Bulletin ANMD-57-18, Rev 1, dated August
14, 2006. You may take “unless already done
credit” for this subparagraph if done in
accordance with AD 2006-21-12 and no
further action is required to comply with this
subparagraph.

(iii) Incorporate the landing performance
information specified in paragraph 2.F. of
Nomad Alert Service Bulletin ANMD-57-18,
Rev 1, dated August 14, 2006, into the
Limitations section and the Performance
section of the AFM.

(4) For all airplanes: Modify the outboard
forward flap linkage (Modification N953) and
modify the outboard aft flap (aileron) mass
balance following Nomad Alert Service
Bulletin ANMD-27-53, dated February 20,
2008, within the next 12 months after the
effective date of this AD. Accomplishment of
all of the actions specified in Nomad Alert
Service Bulletin ANMD-27-53, dated
February 20, 2008, terminates the limitations
requirements and the placard requirements
specified in paragraph (f)(3) of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; e-mail: doug.rudolph@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
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a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Civil Aviation Safety
Authority of Australia, AD number AD/GAF-
N22/69 Amdt 6, dated September 10, 2009,
Nomad Alert Service Bulletin ANMD-27-53,
dated February 20, 2008, and Nomad Alert
Service Bulletin ANMD-57-18, Rev 1, dated
August 14, 2006, for related information.

Issued in Kansas City, Missouri, on
October 15, 2009.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E9—25443 Filed 10—-21-09; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0951; Directorate
Identifier 2007-SW-52-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS350B, BA, B1, B2, B3,
C, D, D1, AS355E, F, F1, F2, and N
Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
specified Eurocopter France
(Eurocopter) model helicopters. This
proposed AD results from a mandatory
continuing airworthiness information
(MCAI) AD issued by the European
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Community. The
AD MCAI states “EASA issued
Airworthiness Directive (AD) 2006—
0251 and its revisions following a case
of total failure and a case of a crack
discovered on the support shaft of the
sliding door rear roller. Metallurgical
and metallographic analyses revealed a
nonconformity concerning the heat
treatment of the material. Since then,

other cases of cracks and failures of the
roller support shaft rear attach fitting
had been reported. This condition, if not
corrected, could lead to the loss of the
sliding door in flight.”

Separation of a sliding door in flight
creates an unsafe condition because the
door could come into contact with the
rotor system. The proposed AD would
require actions that are intended to
address this unsafe condition.

DATES: We must receive comments on
this proposed AD by November 23,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527.

Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Gary
Roach, ASW-111, Aviation Safety
Engineer, Rotorcraft Directorate,
Regulations and Guidance Group, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5130, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.

FAA-2009-0951; Directorate Identifier
2007-SW-52—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.
2007-0236, dated August 31, 2007, to
correct an unsafe condition for specified
Eurocopter model helicopters. The
MCAI AD states that EASA issued AD
2006-0251 and its revisions following a
case of total failure and a case of a crack
discovered on the support shaft of the
sliding door rear roller. Metallurgical
and metallographic analyses revealed a
nonconformity concerning the heat
treatment of the material. Since then,
other cases of cracks and failures of the
roller support shaft rear attach fitting
had been reported. EASA AD No. 2007—
0236 supersedes EASA AD No. 2006—
0251R2 but retains the requirements for
repetitive inspections until replacement
of current parts with improved parts.
EASA AD No. 2007-0236 also prohibits
installation of another roller support
fitting part number (P/N) 350A25-1270—
22 on any AS350 or AS355 helicopter.
You may obtain further information by
examining the MCAI AD and service
information in the AD docket.

Related Service Information

On July 18, 2006, Eurocopter issued
Alert Service Bulletin (ASB) No.
52.00.30 for modifying the AS350 series
helicopters and ASB No. 52.00.23 for
modifying the AS355 series helicopters.
These ASBs contained modifications
073298 and 073308. The following day,
Eurocopter issued ASB No. 05.00.45 for
the AS355 model helicopters and No.
05.00.47 for the AS350 model
helicopters, both dated July 19, 2006.
Later, Eurocopter issued Revision 1 to
ASB No. 52.00.23 for the AS355 model
helicopters and No. 52.00.30 for the
AS350 model helicopters, both dated
June 29, 2007, to modify the sliding
door medium roller and fitting. The
actions described in the MCAI AD are
intended to correct the same unsafe
condition as that identified in the
service information.
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FAA’s Evaluation and Unsafe Condition
Determination

This product has been approved by
the aviation authority of France and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical agent, has notified us of the
unsafe condition described in the MCAI
AD. We are proposing this AD because
we evaluated all information provided
by EASA and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Differences Between This AD and the
MCAI AD

This AD differs from EASA AD No.
2007-0236 as follows:

e We use the word “inspect” to
describe the actions required by a
mechanic versus the word “check,”
which is how we describe the actions
allowed by a pilot.

e We refer to the compliance time as
“hours time-in-service (TIS)” rather
than “flying hours.”

¢ We do not require an operator to
tell the manufacturer if a crack is found
in the shaft.

e We are not including the Model L1,
which is a military model helicopter;
but we are including the Models 350C
and D1 helicopters.

Costs of Compliance

We estimate that this proposed AD
would affect about 725 products of U.S.
registry. We also estimate that it would
take about 4 work-hours per helicopter
to inspect and modify the sliding doors.
The average labor rate is $80 per work-
hour. Required parts would cost about
$7,000 per helicopter. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$5,307,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Eurocopter France: Docket No. FAA-2009-
0951; Directorate Identifier 2007—SW—
52—AD.

Comments Due Date

(a) We must receive comments by

November 23, 2009.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Eurocopter France
Model AS350B, BA, B1, B2, B3, C, D, D1,
AS355E, F, F1, F2, and N helicopters, with
sliding door pre-MOD 073298 or pre-MOD
073308, installed, certificated in any
category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
“EASA issued Airworthiness Directive (AD)
2006-0251 and its revisions following a case
of total failure and a case of a crack
discovered on the support shaft of the sliding
door rear roller. Metallurgical and
metallographic analyses revealed a
nonconformity concerning the heat treatment
of the material. Since then, other cases of
cracks and failures of the roller support shaft
rear attach fitting had been reported. This
condition, if not corrected, could lead to the
loss of the sliding door in flight.” Separation
of a sliding door in flight creates an unsafe
condition because the door could come into
contact with the rotor system. This AD
requires actions that are intended to address
this unsafe condition.

Actions and Compliance

(e) Required as indicated.

(1) For a sliding door with less than 90
hours time-in-service (TIS), on or before
accumulating a total of 110 hours TIS, unless
already done, conduct the visual and dye
penetrant inspections of the support shaft of
the rear roller and the rear fitting (fitting) of
the sliding door for a crack by reference to
Figure 1 and by following the Operational
Procedure, paragraph 2.B.1 and 2.B.2, of
Eurocopter Alert Service Bulletin (ASB) No.
05.00.47 dated July 19, 2006, for the Model
AS350 helicopters (ASB 05.00.47) or ASB
No. 05.00.45 dated July 19, 2006, for the
Model AS355 helicopters (ASB 05.00.45),
except you are not required to contact the
manufacturer.

(i) If no crack is found in the shaft or
fitting, reinstall the shaft on the fitting, fit the
spring pins, and plug the pin holes by
following the Operational Procedure,
paragraph 2.B.2. of ASB 05.00.47 or 05.00.45,
whichever is appropriate for your model
helicopter.

(ii) If you find a crack in the fitting, replace
the fitting with an airworthy fitting before
further flight.

(iii) If you find a crack in the shaft, replace
the shaft with an airworthy shaft before
further flight, by reference to Figure 1 and
following paragraph 2.B.3. of ASB 05.00.47
or 05.00.45, whichever is appropriate for
your model helicopter.

(2) For a sliding door with 90 or more
hours TIS, within the next 20 hours TIS,
unless already done, and thereafter at
intervals not to exceed 110 hours TIS,
conduct the visual and dye penetrant
inspections of the support shaft of the rear
roller and the fitting of the sliding door for
a crack by reference to Figure 1 and by
following the Operational Procedure,
paragraph 2.B.1 and 2.B.2, of ASB 05.00.47
or ASB 05.00.45, whichever is appropriate
for your model helicopter, except you are not
required to contact the manufacturer.

(i) If no crack is found in the shaft and
fitting, reinstall the shaft or fitting, fit the
spring pins, and plug the pin holes by
following the Operational Procedure,
paragraph 2.B.2. of ASB 05.00.47 or 05.00.45,
whichever is appropriate for your model
helicopter.



Federal Register/Vol.

74, No. 203 /Thursday, October 22, 2009 /Proposed Rules

54503

(ii) If you find a crack in the fitting, replace
the fitting with an airworthy fitting before
further flight.

(iii) If you find a crack in the shaft, replace
the shaft with an airworthy shaft before
further flight by reference to Figure 1 and by
following paragraph 2.B.3. of ASB 05.00.47
or 05.45, whichever is appropriate for your
model helicopter.

(3) After the effective date of this AD, do
not install any of the following parts on any
helicopter:

(i) Left-hand sliding door, part number
(P/N) 350A25-0030-00XX, 350A25-0120-
00XX, and 350AMR-0227-0052;

(ii) Right-hand sliding door, P/N 350A25—
0030-01XX, 350A25-0120-01XX, 350A25—
0120-03XX, and 350AMR-0227-0051;

(iii) Rail roller pin, P/N 350A25-1275-20;
and

(iv) Cast roller support fittings, P/N
350A25-1270-20 and P/N 350A25-1270-22.

Differences Between This AD and the MCAI
AD

(f) This AD differs from EASA AD No.
2007-0236 as follows:

(1) We use the word “inspect” to describe
the actions required by a mechanic versus the
word ‘“check,” which is how we describe the
actions allowed by a pilot.

(2) We refer to the compliance time as
hours time-in-service (TIS) rather than flying
hours.

(3) We do not require an operator to inform
the manufacturer if a crack is found in the
shaft as specified in the service information.

(4) We do not include the Model L1, which
is a military model helicopter; but we are
including the Models 350C and D1
helicopters.

Other Information

(g) Alternative Methods of Compliance
(AMOCGs): The Manager, Safety Management
Group, Rotorcraft Directorate, ATTN: DOT
FAA, Southwest Region, Gary Roach, ASW—
111, Aviation Safety Engineer, Regulations
and Guidance Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone (817)
222-5130, fax (817) 222-5961, has the
authority to approve AMOGCs for this AD, if
requested, using the procedures found in 14
CFR 39.19.

Related Information

(h) MCAI EASA AD No. 2007-0236, dated
August 31, 2007, contains related
information.

Joint Aircraft System Component (JASC)
Code
(i) JASC Code 5344: Fuselage Door Hinges.
Issued in Fort Worth, Texas, on October 8,
2009.
Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E9—25440 Filed 10—-21-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 131 and 292
[Docket No. RM09-23-000]

Revisions to Form, Procedures, and
Criteria for Certification of Qualifying
Facility Status for a Small Power
Production or Cogeneration Facility

October 15, 2009.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this Notice of Proposed
Rulemaking, the Federal Energy
Regulatory Commission (Commission)
proposes to revise its regulations, which
currently provide the FERC Form No.
556 (Form 556) that is used in the
certification of qualifying status for an
existing or proposed small power
production or cogeneration facility. The
Commission proposes to revise its
regulations to remove the contents of
the Form No. 556 from the regulations,
and, in their place, to provide that an
applicant seeking to certify qualifying
facility (QF) status of a small power
production or cogeneration facility must
complete, and electronically file, the
Form No. 556 that is in effect at the time
of filing. We propose to revise and
reformat the Form No. 556 to clarify the
content of the form and to take
advantage of newer technologies that
will reduce both the filing burden for
applicants and the processing burden
for the Commission. We also propose to
exempt generating facilities with net
power production capacities of 1 MW or
less from the QF certification
requirement, and to codify the
Commission’s authority to waive the QF
certification requirement for good cause.
Finally, we propose to clarify, simplify
or correct certain sections of the
regulations.

DATES: Comments must be filed on or
before December 21, 2009.

ADDRESSES: You may submit comments,
identified by Docket No. RM09-23-000,
by one of the following methods:

Agency Web site: http://www.ferc.gov.
Follow the instructions for submitting
comments via the eFiling link found in
the Comment Procedures Section of the
preamble.

Mail: Commenters unable to file
comments electronically must mail or
hand deliver an original and 14 copies
of their comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street, NE.,

Washington, DC 20426. Please refer to
the Comment Procedures Section of the
preamble for additional information on
how to file paper comments.

FOR FURTHER INFORMATION CONTACT:

Tom Dautel (Technical Information),
Division of Economic and Technical
Analysis, Office of Energy Policy and
Innovation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, Telephone:
(202) 502-6196, E-mail:
thomas.dautel@ferc.gov.

Paul Singh (Technical Information),
Division of Tariffs and Market
Development—West, Office of Energy
Market Regulation, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
Telephone: (202) 502-8576, E-mail:
paul.singh@ferc.gov.

S.L. Higginbottom (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502-8561, E-
mail: samuel.higginbottom@ferc.gov.

SUPPLEMENTARY INFORMATION:
1. Introduction

1. The Commission proposes to revise
§ 131.80 of its regulations,* which
currently sets forth the FERC Form No.
556 (Form 556) that is used in the
certification of qualifying status for an
existing or proposed small power
production or cogeneration facility.
Section 131.80 now contains Form No.
556 and general instructions for
completing the form. The Commission
proposes to revise § 131.80 of its
regulations to remove the contents of
the Form No. 556 and, in their place,
provide that an applicant seeking to
certify qualifying facility (QF) status of
a small power production or
cogeneration facility must complete and
file the Form No. 556 that is in effect at
the time of filing, which will be made
available for download from the
Commission’s QF Web site.2 The
Commission also proposes to require
that the Form No. 556 be submitted to
the Commission electronically.

2. The Commission proposes to revise
and reformat the Form No. 556 to clarify
the content of the form and to take
advantage of newer technologies that
will reduce both the filing burden for
applicants and the processing burden
for the Commission.

3. The Commission also proposes
revisions to the procedures, standards
and criteria for QF status provided in
Part 292 of its regulations to accomplish

118 CFR 131.80.
2 http://www.ferc.gov/QF.
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the following: (1) Exemption of
generating facilities with net power
production capacities of 1 MW or less
from the QF certification requirement;
(2) codification of the Commission’s
authority to waive the QF certification
requirement for good cause; (3)
extension to all applicants for the QF
certification requirement (currently
applicable only to applicants for self
certification of QF status) to serve a
copy of a filed Form No. 556 on the
affected utilities and state regulatory
authorities; (4) elimination of the
requirement for applicants to provide a
draft notice suitable for publication in
the Federal Register; and (5)
clarification, simplification or
correction of certain sections of the
regulations.?

4. Finally, the Commission proposes a
change to the exemption of QFs from
the Federal Power Act,* and to the
exemption of QFs from the Public
Utility Holding Company Act of 2005
(PUHCA) and certain State laws and
regulations 5 to make clear that certain
small power production facilities that
satisfy the criteria of section 3(17)(E) of
the Federal Power Act qualify for those
exemptions.

5. The Commission is proposing the
revisions described above with the
following goals: (1) Making the Form
No. 556 easier and less time consuming
to complete and submit; (2) decreasing
opportunities for confusion and error in
completing the form; (3) improving
consistency and quality of the data
collected by the form; (4) decreasing
Commission resources dedicated to
managing errors and omissions in
submitted forms; and (5) clarifying and
correcting the regulations governing the
requirements for obtaining and
maintaining QF status.

6. The proposed revisions to the Form
No. 556 and the procedures for filing the
Form No. 556 are informed by the
Commission’s experience both with
administering the Form No. 556 and
with new technologies for electronic
data collection that have become
available since the Form No. 556 was
first established by Order No. 575 in
1995.6 We believe that the proposed
changes will increase the effectiveness
of the Commission’s policies
encouraging cogeneration and small
power production, as required by

318 CFR Part 292.

418 CFR 292.601.

518 CFR 292.602.

6 Streamlining of Regulations Pertaining to Parts
II and III of the Federal Power Act and the Public
Utility Regulatory Policies Act of 1978, Order No.
575, 60 FR 4831 (Jan. 25, 1995), FERC Stats. & Regs.
{31,014, order on reh’g, Order No. 575-A, 71 FERC
161,121 (1995).

section 210 of the Public Utility
Regulatory Policies Act of 1978
(PURPA).

II. Background

7. When the Commission first
implemented section 201 of PURPA, it
provided two paths to QF status: self-
certification and Commission
certification.” The procedures for self-
certification are contained in
§292.207(a) of the Commission’s
regulations.? When a small power
production facility or cogeneration
facility self-certifies (or self-recertifies),®
it certifies that it satisfies the
requirements for QF status. The
Commission does not formally review
the self-certification. Instead, the self-
certification is assigned a docket
number, and Commission staff looks at
the filing to determine that the self-
certifier has provided the information
required by the regulations.

8. Self-certification was an essential
part of the Commission’s
implementation of PURPA, and was
intended, in part, to make the
certification process quick and not
unduly burdensome. Thus, when the
Commission first implemented section
201 of PURPA in Order No. 70,10 the
Commission rejected a proposal to
adopt a case-by-case Commission
certification requirement for all QFs, but
instead provided that facilities that met
the requirements for QF status need
only furnish notice to the Commission
of QF status.1? This notice (the self-
certification) was purely for
informational purposes and to help the
Commission monitor the market
penetration of QFs. QF status, however,
was established by meeting the
requirements for such status and did not

7 There is no fee for a self-certification; there is,
however, a fee for Commission certification. 18 CFR
381.505. The Commission will not process an
application for Commission certification without
receipt of the applicable fee.

818 CFR 292.207(a).

9 Because recertification is a type of certification,
policies applicable to self-certification and
application for Commission certification also apply
to self-recertification and application for
Commission recertification.

10 Small Power Production and Cogeneration
Facilities—Qualifying Status, Order No. 70, FERC
Stats. & Regs., Regulations Preambles 1977-1981
130,134 (1980), order on reh’g, Order Nos. 69—A
and 70-A, FERC Stats. & Regs., Regulations
Preambles 1977-1981 {30,160 (1980), aff’d in part
and vacated in part, American Electric Power
Service Corp. v. FERC, 675 F.2d 1226 (D.C. Cir.
1982), rev'd in part, American Paper Institute, Inc.
v. American Electric Power Service Corp., 461 U.S.
402 (1983).

11 QOrder No. 70, FERC Stats. & Regs. 30,134 at
30,954. As discussed below, the Commission, in
2005, added a requirement that a cogeneration
facility or small power production facility either
self-certify or receive Commission certification to
have QF status. See 18 CFR 292.203(a)(3), (b)(2).

depend on the filing. Indeed, the
Commission noted that QFs and
purchasing utilities could agree that a
generation facility met the requirements
for QF status, and the facility would
qualify for the benefits of PURPA
without making any filing with the
Commission.

9. The Commission recognized,
however, that the self-certification
process would not always satisfy all
those interested in a particular facility’s
status. Accordingly, the Commission
also established, in § 292.207(b) of the
regulations,2 the “optional procedure”
for QF status. Under the optional
procedure, an entity may file an
application for a determination by the
Commission that a facility meets the
requirements for QF status. Such an
application requires a filing fee.13 After
receiving an application for Commission
certification and the required fee, the
Commission assigns the filing a docket
number and notices the filing in the
Federal Register, providing an
opportunity for interventions and
protests. The Commission’s regulations
provide that it will act on an application
within 90 days of the filing (or of its
supplement or amendment). The
process gives those that need assurance
of a facility’s QF status (or lack of such
status) a Commission order certifying
(or denying) QF status. This optional
procedure is commonly known as an
application for Commission
certification. In its original regulations,
the Commission also provided that,
once a facility was certified by the
Commission, its qualifying status could
be revoked by the Commission, upon
the Commission’s own motion, or upon
the motion of any person.4 This
combination of encouraging self-
certifications, while providing for both
Commission-certification and an
opportunity to seek revocation of QF
status, would assure, the Commission
believed, that only those generation
facilities that meet the criteria for QF
status would receive and retain that
status.

1218 CFR 292.207(b).

1318 CFR 381.505.

14 See 18 CFR 292.207(d)(ii). A similar
opportunity for the Commission to revoke the QF
status of a self-certified facility on the
Commission’s own motion, or on the motion of
another party, was not expressly provided in the
regulations; the Commission, however, allowed
others to seek the revocation of a self-certified QF
by filing a petition for declaratory order. In Order
No. 671, infra note 18, the right to file a motion
seeking revocation of a self-certification was added
to the Commission’s regulations. A motion seeking
revocation requires a filing fee as a declaratory
order. Chugach Electric Association, Inc., 121 FERC
161,287, at P 51-54 (2007). The filing fee for a
declaratory order is provided in 18 CFR 381.302.
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10. As noted above, the Commission,
when it first enacted its regulations, had
hoped that self-certifications would be
the primary means for obtaining QF
status, but recognized that there would
be instances in which a Commission
ruling on QF status would be desirable.
While the Commission later, in Order
No. 575, required QF's to provide more
detailed information about self-
certifying QFs, in Form No. 556, the
Commission continued to encourage
self-certification, but also recognized
that there would be reasons that a QF
may want or need Commission
certification (including the requirement
of some lenders, electric utilities, or
state regulators that a generator seeking
QF status and the benefits of PURPA be
Commission-certified). The Commission
thus sought to make the self-
certification process more informative
about the nature of the self-certified QFs
while keeping the process relatively
simple. The Commission stated the
following:

The Commission continues to believe that
self-certification should be retained as an
option; it is unnecessary to conduct a full
review of each facility, even in instances
where outside lenders and investors will be
involved. However, in consideration of the
various comments, and in recognition of the
various other clarifications being made in
this final rule, the Commission will not adopt
the proposed affidavit requirement. Instead,
the Commission will modify the self-
certification process to: (a) incorporate the
Form 556 information requirement that the
Commission is also adopting for applications
for Commission certification; and (b) require
that cogenerators and small power producers
provide copies of the notice of self-
certification to each affected state
commission and to each affected electric
utility. The self-certifying cogenerator or
small power producer must also specify the
utility services that it intends to request (see
item 3b of Form 556).[15]

11. Following the enactment of the
Energy Policy Act of 2005 (EPAct 2005),
which imposed new requirements for
QF status for “new” cogeneration
facilities,’6 the Commission issued
Order No. 671,17 which implemented

15 Order No. 575, FERC Stats. & Regs. 131,014 at
31,275.

16 A “new” cogeneration facility is defined as any
cogeneration facility that was either not a qualifying
cogeneration facility on or before August 8, 2005,
or that had not filed a notice of self-certification,
self-recertification or an application for
Commission certification or Commission
recertification as a qualifying cogeneration facility
prior to February 2, 2006. 16 U.S.C. 824a—3(n)(2)(B);
18 CFR 292.205(d).

17 Revised Regulations Governing Small Power
Production and Cogeneration Facilities, Order No.
671, 71 FR 7852 (Feb. 2, 2006), FERC Stats. & Regs.
{31,203 (2006), order on reh’g, Order No. 671-A,
71 FR 30585 (May 22, 2006), FERC Stats. & Regs.
31,219 (2006).

those new requirements. As part of that
implementation, for the first time,
notices of self-certifications for new
cogeneration facilities were required to
be published in the Federal Register;
self-certifications, other than for new
cogeneration facilities, are not
published in the Federal Register. In
addition, as noted above, for the first
time, the Commission required the filing
of a notice of self-certification or an
application for Commission certification
as a requirement for QF status.18

III. Proposed Revisions to Regulations
A. Revisions to 18 CFR 131.80

12. Currently, § 131.80 of the
Commission regulations contains the
text of Form No. 556 as well as
instructions on how to complete the
form. We propose that § 131.80 of the
Commission’s regulations will no longer
contain Form No. 556. In place of the
current language, we propose to require
in § 131.80(a) that any person seeking to
certify a facility as a QF must complete
and file the Form No. 556 then in effect
and in accordance with the instructions
then incorporated in that form.

13. Revising § 131.80 as proposed will
make it easier to clarify and correct the
form, should such changes prove
necessary or appropriate in the future.
Future changes to the form would be
reviewed by the Office of Management
and Budget following a solicitation of
comments from the public on proposed
changes, but would not require a formal
rulemaking. This treatment is consistent
with how a number of other
Commission information collections are
managed, including FERC Form Nos. 1,
1-F, 3-Q), 60, 80, 423, 714, and 715, as
well as the FERC Form No. 580
Interrogatory.1®

14. We are also proposing to require,
through proposed § 131.80(c), that
applicants submit their QF applications
(whether initial certifications or
recertifications, and whether self-
certifications or applications for
Commission certification) electronically
via the Commission’s eFiling website.
We make this proposal for several
reasons. First, for most applicants, the
electronic filing process will be faster,
easier, less costly and less resource-
intensive than hardcopy filing. An
applicant filing electronically will
receive an acknowledgement that the
Commission has received their
application and a docket number for
their submittal much more quickly than
they would by filing in hardcopy
format. Also, electronic filing will allow

18 See 18 CFR 292.203(a)(3), (b)(2).
1918 CFR 366.23.

the Commission to electronically
process QF applications, dramatically
reducing required staff resources and
human error, and allowing the
Commission to identify patterns of
reporting errors and noncompliance that
would be difficult to detect through
manual processing. Finally, electronic
filing of QF applications would
facilitate the compilation of QF data that
could be made available to the public.
Each year Commission staff field a
number of requests for QF certification
data from private organizations,
researchers and other government
agencies. Requiring applicants to file in
electronic format would make it
possible to respond to many more such
requests, and/or to publish compiled QF
data on the Commission’s website.

15. While electronic filing of QF
certifications has many benefits, we
recognize that some of the parties
submitting applications for certification
of QF status are small entities that
consider the cost of legal representation
to be burdensome and/or that lack
access to the computer facilities
necessary to make an electronic filing.

16. To address this concern, we
propose to amend § 292.203 to exempt
the smallest applicants, those with a net
power production capacity less than or
equal to 1 MW, from the requirement to
make any filing with the Commission in
order to be a QF. Facilities larger than
1 MW represent a significant departure
from residential power generation, and
we would expect entities certifying such
facilities to have access to the legal
representation and the computer
facilities needed to electronically file a
Form No. 556. We seek comments on
this proposal, and, in particular, on
whether a 1 MW threshold is the
appropriate threshold. We note that
until the effective date of Order No. 671,
no filing, either of a self-certification or
an application for Commission
certification, was needed for QF status.
In instituting the filing requirement for
QF status, the Commission, among other
things, explained that requiring a filing
would help ensure that a “new”
cogeneration facility would not be able
to claim QF status without making a
filing; the Commission believed that the
Congressional mandate to tighten the
standards for cogeneration facilities
required that a filing, either a self-
certification or an application for
Commission certification, be made by
an entity claiming QF status.2? While, as
discussed above, the data submitted on
Form No. 556 are valuable, there may
not be as compelling reasons for

20 Order No. 671, FERC Stats. & Regs. {31,203 at
P 81.
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facilities that are very small, such as
solar generation facilities installed at
residences or other relatively small
electric consumers such as retail stores,
hospitals, or schools, to make filings
with the Commission for QF status.

17. Alternatively, we could maintain
a hardcopy filing requirement for small
facilities instead of exempting small
facilities from any certification
requirement; however, such a policy
would add considerably to the
complexity of the Commission’s
regulations. The very limited benefit of
such a policy does not seem to justify
this added complexity or the burden on
the affected parties.

B. Revisions to 18 CFR 292.203

18. Section 292.203 of our
regulations 21 lists the general
requirements for QF status. For a
qualifying small power production
facility, those requirements currently
state that the facility must meet the
maximum size criteria specified in
§292.204(a), meet the fuel use criteria
specified in § 292.204(b), and must have
filed a notice of self-certification or an
application for Commission certification
that has been granted. For a qualifying
cogeneration facility, those
requirements currently state that the
facility must meet any applicable
operating and efficiency standards
provided in § 292.205(a) and (b), and
that the facility must have filed a notice
of self-certification or an application for
Commission certification that has been
granted.

19. We propose to correct an
inadvertent error in § 292.203(b)(1) of
our regulations.22 Order No. 671
implemented additional technical
requirements for certain cogeneration
facilities in § 292.205(d), but
§292.203(b)(1) was not updated to
reflect that a facility must comply with
these new requirements (if applicable)
in order to be a qualifying cogeneration
facility. We propose to add the reference
to §292.205(d) in § 292.203(b). Because
the technical requirements of
§292.205(d) are not “operating and
efficiency standards,” we propose to
amend § 292.203(b) to delete the phrase
“operating and efficiency standards”
and to replace it with the phrase
“standards and criteria.”

20. Finally, as mentioned above, we
seek comments on whether to add a
§292.203(d) which would exempt
certain very small facilities from the
requirement to make a filing for
qualifying status and would make
explicit the Commission’s authority to

2118 CFR 292.203.
2218 CFR 292.203(b)(1).

grant waiver of the filing requirement
upon petition where good cause is
shown.23 As discussed above, certain
very small facilities may find the filing
requirement for obtaining QF status to
be unduly burdensome. On the other
hand, there is value to the data received
in a self-certification, the self-
certification process has been designed
to be and is relatively easy, and we
intend to make it easier with the
adoption of an easier-to-use Form No.
556.

C. Revisions to 18 CFR 292.204

21. Section 3(17)(E) of the Federal
Power Act provides that an “eligible
solar, wind, waste or geothermal
facility” is a facility which produces
electric energy solely by the use, as a
primary energy source, of solar energy,
wind energy, waste resources or
geothermal resources, but only if such
facility meets certain criteria for dates of
certification and construction. Section
3(17)(A) of the Federal Power Act
provides that any eligible solar, wind,
waste, or geothermal facility is a small
power production facility, regardless of
its size. The Commission implemented
these sections of the Federal Power Act
in § 292.204(a), including the statement
that there are no size limitations for
“eligible”” solar, wind or waste
facilities,24 as defined by section
3(17)(E) of the Federal Power Act. The
regulation then states that, for “a non-
eligible facility,” the size limitation for
a qualifying small power production
facility is 80 MW.

22. The wording of § 292.204(a) has
created confusion for many applicants.
Applicants not familiar with section
3(17)(A) or (E) of the Federal Power Act
frequently confuse the statutory concept
of “eligibility”” with more general
questions of whether their facility is
eligible for QF status. They often
assume that an “‘eligible facility” is any
facility that is eligible for qualifying
status. In an attempt to reduce such
confusion, we propose to revise
§292.204(a) to be more clear while
achieving the same regulatory outcome
as the current § 292.204(a); the proposed
revision avoids using the term
“eligible.”

D. Revisions to 18 CFR 292.205

23. The text of § 292.205(d) of the
Commission’s regulations 25 contains an

23 See Ashland Windfarm, LLC, 124 FERC
161,068 (2008) (Commission granted waiver of the
filing requirement for QF status).

24 “Geothermal” was inadvertently omitted when
the regulation was written. The change we are
proposing obviates the need to correct this
omission.

2518 CFR 292.205(d).

error in the description of the new
cogeneration facilities that are subject to
the requirements of §§ 292.205(d)(1) and
(2). Section 292.205(d) provides that the
following facilities are subject to these
requirements:

Any cogeneration facility that was either
not certified as a qualifying cogeneration
facility on or before August 8, 2005, or that
had not filed a notice of self-certification,
self-recertification or an application for
Commission certification or Commission
recertification as a qualifying cogeneration
facility under § 292.207 of this chapter prior
to February 2, 2006, and which is seeking to
sell electric energy pursuant to section 210 of
the Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 824a—1.[26]

24. From this language, the criteria for
QF status include whether or not a
cogeneration facility was “certified as”
a qualifying cogeneration facility by
August 8, 2005.2” However, the text of
section 210(n)(2) of PURPA states that
the Commission’s prior cogeneration
requirements shall continue to apply to
any facility that “was a qualifying
cogeneration facility on [August 8,
2005].” 28 Furthermore, at the time of
enactment of EPAct 2005, the
Commission’s regulations did not
require that a facility that complied with
the requirements for QF status be
certified in order to be a QF.29 As such,
there were many facilities that were QFs
on August 8, 2005, even though they
were not certified as QFs by that date.
To correct this error, we propose to
strike the words “certified as” from the
first sentence of § 292.205(d).

25. Section 210(n)(2) of PURPA also
states that the Commission’s prior
cogeneration requirements will continue
to apply to any facility that “had filed
with the Commission a notice of self-
certification, self recertification or an
application for Commission certification
under 18 CFR 292.207 prior to [February
2, 2006].” 30 The Commission
implemented this provision in
§292.205(d) by not applying the new
cogeneration requirements to any
cogeneration facility that had filed “a
notice of self-certification, self-
recertification or an application for
Commission certification or
Commission recertification as a
qualifying cogeneration facility under
§292.207 of this chapter prior to
February 2, 2006.” Because any facility

26 Id. (emphasis added).

27 The significance of August 8, 2005 is that it is
the date on which the Energy Policy Act of 2005
was signed into law.

2816 U.S.C. 824a-3(n)(2)(A) (emphasis added).

29 See Revised Regulations Governing Small
Power Production and Cogeneration Facilities,
Order No. 671, 71 FR 7852 at P 81 (Feb. 2, 2006),
FERC Stats. & Regs. 131,203, at P 81 (2006).

3016 U.S.C. 824a—-3(n)(2)(B).
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that had recertified (either by self-
recertification or application for
Commission recertification) prior to
February 2, 2006 must necessarily have
made its original certification prior to
February 2, 2006, the inclusion of “self-
recertification” and “application for
Commission recertification” in this
provision is unnecessary. We propose to
simplify § 292.205(d) to state that the
new cogeneration requirements will not
apply to any facility that had filed “a
notice of self-certification or an
application for Commission certification
as a qualifying cogeneration facility
under § 292.207 of this chapter prior to
February 2, 2006.” This proposed
revision would achieve the same
regulatory result while decreasing the
complexity of the regulatory text, and
thus the opportunities for confusion.

E. Revisions to 18 CFR 292.207

1. Elimination of Pre-Authorized
Commission Recertification

26. We propose to eliminate the
procedure for pre-authorized
Commission recertification contained in
§292.207(a)(2).31 That procedure was
established to give applicants for
facilities that have been certified under
the procedures for Commission
certification in § 292.207(b) a list of
insubstantial alterations and
modifications that would not result in
the revocation of QF status previously
granted by the Commission. Section
292.207(a)(2)(ii) also requires those
making the changes listed in
§292.207(a)(2)(i) to notify the
Commission and each affected utility
and State regulatory authority of each
such change.

27. The pre-authorized Commission
recertification process does not
currently require the use of Form No.
556, and historically the very few
applicants that have filed pre-
authorized Commission recertifications
have done so in the form of a letter
describing the changes to their facilities.
In this rulemaking, we are
implementing procedures to require that
self-certifications or applications for
Commission certification be made
through the electronic submission of a
Form No. 556. Removing the pre-
authorized recertification option
ensures that all QF certification filings
will be made electronically using Form
No. 556. We could opt to revise the
procedure for the pre-authorized
Commission recertification to require
such filings to be made electronically
using a Form No. 556, but such a
revised procedure would be essentially

3118 CFR 292.207(a)(2).

identical to the procedure for self-
certification. Having such a duplicative
procedure appears unjustified,
particularly given the increase in
complexity to the Form No. 556 and the
Commission’s regulations that would
result.

28. Furthermore, we note that the
types of changes listed in
§292.207(a)(2)(i) may be somewhat
misleading, as a strict reading of that list
may imply that almost any change to a
QF, no matter how small, would require
notice to the Commission and to the
affected utilities and State regulatory
authorities. In reality, changes falling
below a certain level of importance are
not significant enough to justify the
burden on the applicant of the
recertification requirement.

2. Elimination of Procedures for
Referring to Information From Previous
Certifications

29. Section 292.207(a)(1)(iii) provides
that subsequent notices of self-
recertification for the same facility may
reference prior notices or prior
Commission certifications, and need
only refer to changes which have
occurred with respect to the facility
since the prior notice or the prior
Commission certification. We propose
to delete this provision, and, as a result,
to change the Commission’s policy so
that applicants are required to provide
all of the information for their facility in
each Form No. 556 they submit with a
self-recertification or an application for
Commission recertification. We believe
this proposed change will result in
greater transparency. During the
processing of routine QF petitions and
periodic compliance reviews of self-
certifications, the Commission
frequently finds that the original
certification data for some facilities
(particularly facilities originally
certified in the 1980s) can be difficult to
obtain. And requiring the provision of
full data in a recertification would be a
small, one-time burden for applicants,
because applicants may, after their first
recertification subsequent to a Final
Rule implementing this proposal,
simply download their previous
electronically-filed Form No. 556 from
eLibrary and update the relevant
responses to generate their new Form
No. 556. Given the significant benefit
and the small, one-time burden,
deletion of § 292.207(a)(1)(iii) appears
appropriate.

3. Elimination of Requirement to
Provide a Draft Notice Suitable for
Publication in the Federal Register

30. Section 292.207(a)(1)(iv) of our
regulations 32 currently requires that
notices of self-certifications and self-
recertifications for new cogeneration
facilities be published in the Federal
Register. Similarly, § 292.207(b)(4) of
our regulations 33 requires that notices
of applications for Commission
certification or recertification be
published in the Federal Register. For
these applications that require
publication of notices in the Federal
Register, §§292.207(a)(1)(iv) and (b)(4)
require that applicants provide with
their filing a draft notice suitable for
publication in the Federal Register on
electronic media.

31. We propose to continue to publish
notices self-certification and self-
recertification for new cogeneration
facilities and applications for
Commission certification and
recertification in the Federal Register,
and we include that requirement in the
proposed § 292.207(c). However, we
propose to delete §§ 292.207(a)(1)(iv)
and (b)(4) in order to eliminate the
requirement that applicants for those
types of filings provide a draft notice
suitable for publication in the Federal
Register. We have found that there is a
significant amount of confusion among
many QF applicants—particularly
smaller applicants—about exactly what
a Federal Register notice is, and how to
provide a draft of such a notice on
electronic media. Furthermore, because
under the proposed changes to § 131.80
applicants would file their Forms 556
electronically, the Commission can
automatically generate Federal Register
notices directly from the Form No. 556
data, without requiring a draft notice
submitted by the applicant. We expect
this proposed amendment will result in
a decrease in the burden to small QF
applicants.

4. Requirement to Serve a Copy of a
Form No. 556 on Affected Utilities and
State Commissions

32. Currently applicants for self-
certification are required to serve a copy
of their QF self-certification filings on
each electric utility with which they
expect to interconnect, transmit or sell
electric energy to, or purchase
supplementary, standby, back-up and
maintenance power from, and the State
regulatory authority of each state where
the facilities and each affected electric

3218 CFR 292.207(a)(1)(iv).
3318 CFR 292.207(b)(4).
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utility is located.?4 No such requirement
currently exists for applications for
Commission certification.

33. We propose to amend the
regulations to require that any applicant
filing a self-certification, self-
recertification, application for
Commission certification or application
for Commission recertification must
serve a copy of its filing on each affected
electric utility and State regulatory
authority. Specifically, we propose to
make the following revisions: (1) Delete
§292.207(a)(1)(ii); (2) rename
§292.207(c) “Notice requirements”’
instead of the current “Notice
requirements for facilities of 500 kW or
more’’; (3) insert § 292.207(c)(1) before
the current first paragraph in
§292.207(c), that would establish that
any applicant for self-certification, self-
recertification, Commission certification
or Commission recertification must
serve on each affected utility and state
regulatory authority a copy of its filing;
and (4) revise the existing text of
§292.207(c), which will become
§292.207(c)(2), requiring facilities of
500 kW or more to provide that an
electric utility is not required to
purchase electric energy from a facility
with a net power production capacity of
500 kW or more until 90 days after the
facility meets the notice requirements in
§292.207(c)(1).

5. Other Proposed Changes

34. We propose to remove reference to
“pre-authorized Commission
recertification” in the title of
§292.207(a) and in the body text of
§292.207(d)(1)(i). We also propose to
delete the current § 292.207(a)(1), and to
replace it, in § 292.207(a), with a
procedure for self-certification that
incorporates clear reference to proposed
§131.80 and to the notice requirements
in §292.207(c).

F. Revisions to 18 CFR 292.601

35. We propose to amend § 292.601(a)
of our regulations 35 to make clear the
exemption from the specified Federal
Power Act sections is applicable to any
facility that meets the definition of an
“eligible solar, wind, waste or
geothermal facility” under section
3(17)(E) of the Federal Power Act.
Section 4 of the Solar, Wind, Waste, and
Geothermal Power Production
Incentives Act of 1990 (Incentives
Act) 36 provides that “eligible facilities”
shall not be subject to the size
limitations contained in § 292.601(b) of

3418 CFR 292.207(a)(ii).

3518 CFR 292.601(a).

36 Public Law 101-575, 104 Stat. 2834 (1990), as
amended by Public Law 102—46, 105 Stat. 249
(1991).

the Commission’s regulations, unless
the Commission otherwise specifies.
The Commission has found that the size
limitation for eligibility for the
exemptions contained in §§292.601 and
292.602, otherwise applicable to other
small power production facilities, does
not apply to “eligible facilities.” 37 We
propose to amend § 292.601(a) to make
that clear.38

G. Revisions to 18 CFR 292.602

36. We propose to amend
§292.602(c)(1) to clarify that it is only
the QFs described in paragraph (a) of
that section that may take advantage of
the exemptions provided in § 292.602,
and to correct a typographical error.
Finally, we propose to correct a
typographical error in the title of
§ 292.602.

IV. Proposed Revisions to the Form No.
556

A. General

37. We propose to make a number of
changes to the content and organization
of the Form No. 556. A proposed revised
Form No. 556 is included as Attachment
A to this document, and will be
available for download from the
Commission’s QF Web site.39 As
discussed above, we are not proposing
to include the content of the Form No.
556 in the Commission’s regulations,
however, the changed Form No. 556,
once approved, will become ‘“‘the Form
No. 556 then in effect” for purposes of
the proposed § 131.80. We are therefore
giving notice of our proposed changes to
Form No. 556, which after receiving and
considering comments on those
changes, we will submit for OMB
approval pursuant to the provisions of
the Paperwork Reduction Act of 1995.40

38. In addition to the structure of the
proposed Form No. 556, we propose to
include (in the Final Rule version of the
form) data controls, automatic
calculations, error handling and other
programmatic features to assist
applicants and maintain data quality.
We request comment on any specific

37 Cambria Cogen Co., 53 FERC {61,459, at
62,619 (1990).

38 Because 18 CFR 292.602(a) states that the
exemption from PUHCA and State laws and
regulations provided in that section applies to any
QF described in 18 CFR 292.601(a), and because the
QF's described by 18 CFR 292.601(a) include all QFs
other than those described by 18 CFR 292.601(b),
the Incentives Act’s exemption of “eligible
facilities” from the size limitation contained in 18
CFR 292.601(b) has the effect of making such
facilities also eligible for the exemptions from
PUHCA and State laws and regulations in 18 CFR
292.602.

39 http://www.ferc.gov/QF. The proposed revised
Form No. 556 will not be attached to the Microsoft
Word version of this document.

4044 U.S.C. 3507(d).

features that interested persons would
find useful, and that should be included
in the form.

39. Most of the proposed changes to
the Form No. 556 are intended to make
use of new electronic data structuring.
While, in most cases, we propose to
collect the same data that is currently
collected in the Form No. 556, the new
form will allow the Commission to more
efficiently administer the QF program.
Commission staff spends a significant
amount of time working with applicants
that either misunderstand the current
form, pay insufficient attention to the
informational requirements on the
current form, or both. By making Form
No. 556 easier to understand, we will
make the submission of Form No. 556
less burdensome to applicants.

40. Our experience has been that the
open-ended nature of the current Form
No. 556 data collection—where
applicants are able to type any answer
or no answer in response to an item—
often results in applicants incorrectly
answering or skipping items or portions
of items that they mistakenly feel do not
apply to them. Improved instructions,
the use of a greater number of questions
which are individually narrower in
scope, and the use of certain electronic
data controls and validation options,
such as checkboxes and data entry fields
that only accept data formatted in the
appropriate way, are proposed to
minimize these problems.

41. We seek comments on any aspect
of the proposed form. While many of the
changes to the form are self-explanatory,
we discuss the more significant changes
below.

B. Name of Form

42. In Order No. 575, the Commission
adopted San Diego Gas and Electric
Company’s suggestion to title the Form
No. 556 to make clear that it applies to
proposed as well as to existing
facilities.4? We are not proposing to
change the applicability of the form to
proposed and existing facilities;
however, as part of our attempt to make
the Form No. 556 as simple and clear as
possible, we propose to shorten the
name of the form to “Certification of
Qualifying Facility (QF) Status for a
Small Power Production or
Cogeneration Facility.”

C. Geographic Coordinates

43. Over the years we have received
a number of inquiries from the public
seeking certain information about QFs.
Many of these inquiries were from
academics, research organizations or

41Q0rder No. 575, 60 FR 4831 (Jan. 13, 1995),
FERC Stats. & Regs. 131,014, at 31,282 and 31,285.
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other government entities performing
studies of the effectiveness of PURPA
and the Commission’s regulations
implementing PURPA. Often such
inquiries have involved the dates that
applications for different types of QFs
were filed (particularly relative to
certain changes in policies) and the
locations of the QFs. Currently, location
information is collected only through
the street address of the facility, even
though some facilities in rural or
wilderness areas do not have a street
address.

44. We believe it may be useful to
researchers (as well as the public in
general, and affected electric utilities
and State regulatory authorities in
particular) to have specific locational
data for QFs, even for facilities that do
not have street addresses. In addition to
having value for researchers, such
specific locational data would also
provide a transparent means of
determining compliance with the size
requirement for small power production
facilities, which is based in part on the
distance between adjacent generating
facilities. As such, we propose to
include a new line 3c that will require
applicants for facilities without a street
address to provide the geographic
coordinates (latitude and longitude) of
their facilities. The text of the proposed
line 3¢ directs applicants to the
Geographic Coordinates section of the
instructions on page 4 which discusses
several different ways through which
applicants might obtain the geographic
coordinates of their facilities: Through
certain free online map services (with
links available through the
Commission’s QF Web site); a GPS
device; Google Earth; a property survey;
various engineering or construction
drawings; a property deed; or a
municipal or county map showing
property lines. Applicants are directed
in line 3¢ to provide their geographic
coordinates to three decimal places, and
are given a simple formula for how to
convert degrees, minutes and seconds to
decimal degrees. We solicit comments
on the submission of locational
information for facilities that do not
have a street address.

D. Ownership

45. In Order No. 671, the Commission
eliminated the limitation on electric
utility and electric utility holding
company ownership of QFs, but
maintained the requirement that
applicants provide ownership
information in the Form No. 556.42

42 Revised Regulations Governing Small Power
Production and Cogeneration Facilities, Order No.
671, 71 FR 7852 (Feb. 2, 2006), FERC Stats. & Regs.

46. The wording of item 1c of the
current Form No. 556 has proven
confusing with respect to the collection
of ownership information. In particular,
item 1c does not specify the amount of
equity interest in the facility above
which the applicant is required to
identify the owner. For facilities with
many owners, this can prove
burdensome, particularly if the
ownership changes frequently.

47. Experience has also shown that
the current wording of item 1c proves
confusing to applicants with respect to
which types of owners (direct or
upstream) they are supposed to identify.

48. We propose to clarify both the
level of ownership above which
applicants are required to identify
owners, and which information must be
provided for direct and upstream
owners. First, while maintaining the
current requirement that applicants
indicate the percentage of direct
ownership held by any electric utility 43
or holding company,** we propose to
clarify in line 5a of the proposed Form
No. 556 that applicants need only
provide information for direct owners
that hold at least 10 percent equity
interest in the facility.#> Second, we
propose to require in line 5b that
applicants identify all upstream owners
that both (1) hold at least a 10 percent
equity interest in the facility and (2) are
electric utilities or holding companies.

49. We seek comments on these
changes to the ownership requirement.
In particular, we seek comment on
whether the 10 percent equity interest
threshold is the proper threshold.

E. Fuel Use for Small Power Production
Facilities

50. Section 292.204(b) of the
Commission’s regulations 46 allows
small power production facilities to use
oil, natural gas or coal in amounts up to
and including 25 percent of the total
energy input to the facility as calculated
during the 12-month period beginning
with the date the facility first produces
electric energy and any calendar year

131,203 (2006), order on reh’g, Order No. 671-A,
71 FR 30585 (May 22, 2006), FERC Stats. & Regs.
31,219 (2006).

43 As defined in section 3(22) of the Federal
Power Act. 16 U.S.C. 796(22).

44 As defined in section 1262(8) of the Public
Utility Holding Company Act of 2005. 42 U.S.C.
16451(8).

45 The 10 percent ownership threshold is
proposed to be consistent with the 10 percent
ownership thresholds used in the definition of a
“holding company” in section 1262(8) of the Public
Utility Holding Company Act of 2005, 42 U.S.C.
16451(8), and in the definition of “affiliate”” in 18
CFR 35.36(a)(9). However, we seek comments on
whether a different threshold would be more
appropriate in this context.

4618 CFR 292.204(b).

subsequent to the year in which the
facility first produces electric energy.
Such use of oil, natural gas or coal is
limited to certain purposes specified in
section 3(17)(B) of the Federal Power
Act as implemented in § 292.204(b)(2) of
the Commission’s regulations.4”

51. Item 7 of the current Form No. 556
requires applicants to describe ‘“how
fossil fuel use will not exceed 25
percent of the total annual energy input
limit,” and “how the use of fossil fuel
will be limited to the following
purposes to conform to Federal Power
Act Section 3(17)(B): Ignition, start-up,
flame stabilization, control use, and
minimal amounts of fuel required to
alleviate or prevent unanticipated
equipment outages and emergencies
directly affecting the public.”
Experience with this item has indicated
two problems. First, because applicants
have significant latitude in how they
respond, they often make statements
which do not, on their face, commit
themselves to fuel use that would meet
the Commission’s requirements for
qualifying small power production
facilities. While these responses are
unlikely to represent an intentional
attempt on the part of applicants to
circumvent the Commission’s
regulations for fuel use,*8 the statements
could make enforcement of the
Commission’s regulations more
difficult.

52. On the other hand, applicants who
are very specific in their response to
item 7 may feel that they have
committed themselves to only engage in
the particular uses they specified in
their Forms 556, despite the fact that the
Commission’s regulations may permit
more flexibility in the use of fossil fuel.

53. We propose a simpler method of
certifying compliance with the
Commission’s fuel use requirements for
small power production facilities that
should avoid these problems. Rather
than requiring applicants to describe
how they will comply, we propose to
simply state what the fuel use
requirements are, and to require the
applicant to certify, by checking a box
next to each requirement, that they will
comply. This proposal will, we believe,
obligate the applicant to comply with
the stated requirements, while not
creating an impression that the
applicant must limit its fuel use to some
standard which is more stringent than

4718 CFR 292.204(b)(2).

48 Particularly since the wording of the current
item 7 of the Form No. 556 states the fuel use
requirements of the Commission’s regulations, we
would find unconvincing any argument that an
applicant was justified in violating the fuel use
requirements of the Commission’s regulations by
virtue of its statements in item 7.
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that established in the Commission’s
regulations.

F. Mass and Heat Balance Diagrams for
Cogeneration Facilities

54. Item 10 of the current Form No.
556 requires applicants for qualifying
cogeneration facility status to provide a
mass and heat balance diagram
depicting average annual hourly
operating conditions. As part of item 10,
applicants are required to provide the
following on their mass and heat
balance diagrams: All fuel flow inputs
in Btu/hr. specified using lower heating
value, separately indicating fuel inputs
for supplementary firing; average net
electric output in kW or MW; average
net mechanical output in horsepower;
number of hours of operation used to
determine the average annual hourly
facility inputs and outputs; and working
fluid flow conditions at input and
output of prime mover(s) and at delivery
to and return from each useful thermal
application. Working fluid flow
conditions required to be provided
include the following: Flow rates in
lbs./hr.; temperature in °F; pressure in
psia; and enthalpy in Btu/lb.

55. Some applicants have complained
that, for relatively simple cogeneration
facilities, some of the information
required is meaningless or not known.
For example, small diesel generators
utilizing jacket water cooling systems to
capture waste heat are often certified as
qualifying cogeneration facilities. Such
systems typically have no steam at any
point in the system, and instead use
pressurized water or an antifreeze
solution to recover the waste heat and
transport it to the useful thermal
application. For such systems,
applicants have complained that
specifying pressure has no significance,
since the effect of pressure on enthalpy
(a measure of thermal energy content) is
negligible for liquids at standard
conditions. Likewise, applicants have
complained that, since pressure in all-
liquid systems is not an important
design variable, it is often not known to
any degree of accuracy in such systems.

56. Some applicants have also pointed
out that, in systems which are all liquid
water, the extra work required to
determine and specify enthalpy is not
necessary. Since enthalpy in liquid
water is a nearly linear function of
temperature (because the specific heat
of water does not vary significantly
under standard conditions),
specification of temperature at each
required location and a specification of
the specific heat of the working fluid
(usually water) is all that is necessary to
describe the energy balance of the
cogeneration facility.

57. We agree. We propose to include
language in new line 10b of the Form
No. 556 indicating that, for systems
where the working fluid is liquid only
(no vapor at any point in the cycle) and
where the type of liquid and specific
heat of that liquid is clearly indicated
on the diagram or in the Miscellaneous
section of the Form No. 556, only mass
flow rate and temperature (not pressure
and enthalpy) need be specified.

58. Our experience has shown that a
relatively high level of deficiency and
rejection letters for QF applications are
a result of noncompliance with the
requirements for the mass and heat
balance diagram. This is likely due to a
combination of the fact the requirements
for the mass and heat balance diagram
are long, technical and not always clear,
and the fact that some applicants do not
put sufficient effort and attention into
ensuring compliance. To improve
reporting and to decrease future
noncompliance, we propose to require
applicants for qualifying cogeneration
facility status to certify compliance with
each of the requirements for the mass
and heat balance diagram by checking a
box next to each written requirement.
We expect that, by requiring applicants
to proceed box by box through the
individual requirements, which will be
stated more clearly than in the current
Form No. 556, reporting will improve
and noncompliance will drop
dramatically.

G. EPAct 2005 Cogeneration Facilities

59. In response to EPAct 2005, the
Commission implemented in Order No.
671 additional requirements for new
cogeneration facilities selling power
pursuant to section 210 of PURPA.49
The Commission implemented the
“productive and beneficial”” and
“fundamental use” requirements of
EPAct 2005 through the inclusion of a
new section in the Form No. 556 that
required applicants to respond to the
text of the statute, providing applicants
space to demonstrate compliance with
EPAct 2005’s requirements. In practice,
Form No. 556 has not provided
sufficient guidance to applicants
through the determination of whether
EPAct 2005 applies to their facilities,
whether their facilities enjoy a
presumption of compliance under

49 Congress in EPAct 2005, and the Commission
in implementing EPAct 2005, referred to the
facilities subject to the EPAct 2005 requirements as
“new’” cogeneration facilities. 16 U.S.C. 824a—-3(n);
18 CFR 292.205(d). To avoid confusion that this
“new’’ label will create as time passes and such
facilities are not “new”” anymore (except with
respect to the date of the implementation of EPAct
2005), we will refer in the proposed Form No. 556
to such facilities as “EPAct 2005 cogeneration
facilities.”

§292.205(d)(4) of the Commission’s
regulations, or whether such facilities
fall within the safe harbor established
by the “fundamental use test” in
§292.205(d)(3).

60. We note that, in implementing the
“productive and beneficial”
requirement of EPAct 2005, the
Commission essentially maintained its
long-standing “usefulness” standard,
except that what it deemed as
presumptively useful was now
rebuttable.5° The current Form No. 556
requirement that applicants demonstrate
compliance both with the “productive
and beneficial” standard (in item 15)
and the ‘“useful” standard (in items 12,
13 and/or 14) can be condensed and
streamlined without degrading the
information provided or the level of
Commission and public oversight of the
QF program. We propose to consolidate
these requirements into the portion of
the proposed Form No. 556 where
applicants demonstrate the ‘“‘usefulness”
of the thermal output (lines 12a, 12b,
14a, and 14b of the proposed form).

61. The “fundamental use”
requirement for EPAct 2005
cogeneration facilities, on the other
hand, does involve data collection that
is specific to EPAct 2005 facilities. As
such, we propose to implement a new
section of the Form No. 556 entitled
“EPAct 2005 Requirements for
Fundamental Use of Energy Output
from Cogeneration Facilities.” This
section would replace the current “For
New Cogeneration Facilities” section.
We propose this new section to facilitate
an applicant’s determination (1)
whether the EPAct 2005 cogeneration
requirements apply to its facility, given
the date on which the facility was
originally a QF or originally filed for QF
certification; (2) whether its pre-EPAct
2005 facility (if applicable) is subject to
EPAct 2005 by virtue of changes to the
facility which essentially make it a
“new” EPAct 2005 facility; (3) whether
its facility is excluded from the
“fundamental use” requirement by
virtue of the fact that power will not be
sold from the facility pursuant to
section 210 of PURPA; (4) whether its
facility enjoys a rebuttable presumption
of compliance with the “fundamental
use”” requirement by virtue of its small
electric output; and/or (5) whether its
facility complies with the fundamental
use requirement by virtue of meeting the
fundamental use test established in
§292.205(d)(3) of the Commission’s
regulations. If an applicant’s facility is
found to be subject to the EPAct 2005
requirements, but to fail the

50 Order No. 671, FERC Stats. & Regs. {31,203 at
P 17 (2006).
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fundamental use test, then the applicant
is instructed by line 11d of the proposed
Form No. 556 to provide a narrative
explanation of and support for why its
facility meets the requirement that the
electrical, thermal, chemical and
mechanical output of an EPAct 2005
cogeneration facility is used
fundamentally for industrial,
commercial, residential or institutional
purposes and is not intended
fundamentally for sale to an electric
utility, taking into account
technological, efficiency, economic, and
variable thermal energy requirements, as
well as state laws applicable to sales of
electric energy from a QF to its host
facility.

62. We seek comments on the
proposed “EPAct 2005 Requirements for
Fundamental Use of Energy Output
from Cogeneration Facilities” section. In
particular, we seek comments on
proposed line 11c. In the proposed line
11c, we seek information to be used in
determining whether a modification to a
pre-EPAct 2005 cogeneration facility
might be so significant that the facility
should be considered a new facility that
would be subject to the additional
requirements (if applicable) for EPAct
2005 cogeneration facilities. In Order
No. 671, the Commission established a
rebuttable presumption that a pre-EPAct
2005 cogeneration facility does not
become an EPAct 2005 cogeneration
facility merely because it files for
recertification; however, the
Commission cautioned that “changes to

an existing cogeneration facility could
be so great (such as an increase in
capacity from 50 MW to 350 MW) that
what an applicant is claiming to be an
existing facility should, in fact, be
considered a ‘new’ cogeneration facility
at the same site.” 51 We will continue
this rebuttable presumption, but also
require that an applicant filing a self-
recertification or an application for
Commission recertification for a pre-
EPAct 2005 cogeneration facility
provide sufficient information about any
changes to the facility to evaluate
whether in fact the changes are so
significant that the facility should be
considered an EPAct 2005 cogeneration
facility.

63. Thus an applicant for
recertification of a pre-EPAct 2005
cogeneration facility which intends to
rely upon the rebuttable presumption
that recertification of its existing facility
does not make the facility subject to the
EPAct 2005 requirements must provide
a description of the relevant changes to
the facility, including the purpose of the
changes, and an explanation why the
facility should not be considered an
EPAct 2005 cogeneration facility.

64. We stress that we are not
proposing a finding that every facility
that has undergone a change should be
considered an EPAct 2005 cogeneration
facility; rather, we are proposing to
require that an applicant filing a self-
recertification or an application for
Commission recertification for a pre-
EPAct 2005 cogeneration facility

provide enough information about any
changes to the facility to allow the
Commission and the public to evaluate
the changes.

V. Information Collection Statement

65. The collections of information
contained in this proposed rule have
been submitted to the Office of
Management and Budget for review
under section 3507(d) of the Paperwork
Reduction Act of 1995.52 The
Commission solicits comments on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of the
burden estimates, ways to enhance the
quality, utility and clarity of the
information to be collected or retained,
and any suggested methods for
minimizing respondents’ burden,
including the use of automated
information techniques.

A. Estimated Annual Burden

66. The Commission has previously
broken down its estimated annual
burden for completing the Form No. 556
by filing type (self-certification or
Commission certification). We believe
that breaking down the filings by facility
type (small power production facility or
cogeneration facility) in addition to
filing type will result in a significantly
improved burden estimate. Using this
method, the total estimated annual time
for the collection of information
associated with the Form No. 556 is
2,156 hours, calculated as follows:

o " Number of Hours per Total annual
Facility type Filing type respondents respongent hours
cogeneration facility > 1 MW self-certification ..........cccooiiiiiiiii 100 8 800
cogeneration facility > 1 MW application for Commission certification ........ 3 50 150
small power production facility > 1 MW .......... self-certification ........ccoccoeeiiiiiiiiiiieeee e 400 3 1200
small power production facility > 1 MW .......... application for Commission certification ........ 1 6 6

67. Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. As almost all of the
regulation changes are intended to make
seeking certification easier, and because
we are proposing to exempt applicants
for facilities not greater than 1 MW from
the certification requirement, the
Commission estimates that the
collection costs associated with the new
form will be less burdensome than with
the existing form. Although the length
of the form has increased, this is a result
of the proposal to change the form to
more effectively “walk” applicants
through the certification and
compliance determinations that they

51]d. P 115.

currently have to research and process
on their own.

Title: FERC Form No. 5586,
“Certification of qualifying facility (QF)
status for small power production or
cogeneration facility.”

Action: Proposed information
collection.

OMB Control No.: 1902—0075.

Respondents: Residences, businesses
or other for profit entities, and
government agencies.

Frequency of responses: On occasion.

Necessity of the information: The
Form No. 556 was established in Order
No. 575 to allow an applicant to self-
certify or to request the Commission to
determine whether a facility meets the

5244 U.S.C. 3507(d).

criteria for qualifying small power
production or cogeneration status under
the Commission’s regulations, and thus
whether the applicant is eligible to
receive the benefits available to it under
PURPA.

Internal review: The Commission has
reviewed its proposed changes to the
requirements pertaining to the
certification of qualifying small power
production and cogeneration facilities
and determined the proposed changes
appear to decrease the existing burden
on applicants. These proposed
requirements conform to the
Commission’s plan for efficient
information collection, communication
and management within the energy
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industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information requirements.

68. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Michael Miller, Office of the
Deputy Chief Information Officer,
phone: (202) 502-8415, fax: (202) 273—
0873, e-mail: Michael. Miller@ferc.gov].
Comments concerning the collection of
information and the associated burden
estimates, should be sent to the contact
listed above and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone (202)
395-4638; fax (202) 395-7285].

VI. Environmental Analysis

69. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.?3 No environmental
consideration is needed for the
promulgation of a rule that addresses
information gathering, analysis, and
dissemination.>* These proposed rules,
if finalized, involve information
gathering, analysis, and dissemination.
Consequently, neither an Environmental
Impact Statement nor Environmental
Assessment is required.

VII. Regulatory Flexibility Act

70. The Regulatory Flexibility Act of
1980 (RFA) % requires rulemakings to
contain either a description or analysis
of the effect that the rule will have on
small entities or a certification that the
rule will not have a significant
economic impact on a substantial
number of small entities. In this notice,
we propose three different types of
regulatory changes, and we address each
in turn.

71. First, we propose to clarify and
streamline the Form No. 556. These
changes make the form easier for
applicants, whether large or small, to
complete, because the proposed form
leads applicants step-by-step through
the compliance determinations.

72. Second, we propose certain
limited additional disclosures of
information. In particular, we propose

53 See Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs. 130,783 (1987).

54 See 18 CFR 380.4(a)(5).

555 U.S.C. 601-12.

(1) to collect in line 3g of the proposed
form the geographic coordinates of
facilities that do not have a street
address, and (2) to collect certain
information used to determine
applicability of the EPAct 2005
cogeneration requirements that was not
previously explicitly required to be
included in Form No. 556.

73. The requirement to report
geographic coordinates is applicable
only to those facilities that do not have
a street address and is therefore not
generally applicable to all applicants.
Moreover, in most cases, geographic
coordinates can be obtained from a
simple web search (with help provided
by the instructions and the
Commission’s website); a GPS device
(including some cellular phones); the
use of free computer programs (such as
Google Earth); or the review of certain
documents, such as a property survey,
various engineering or construction
drawings, a property deed, or a
municipal or county map showing
property lines.

74. The new information proposed to
be collected from applicants for
cogeneration facilities in lines 11a
through 11f serves to guide the
applicants through the determination
whether the EPAct 2005 cogeneration
requirements apply to their facilities.
The process of completing lines 11a
through 11f replicates, but in a clearer
and more concise manner, the process
that such applicants already have to go
through in completing the current form.
Completing lines 11a through 11f
should substantially decrease the
burden of complying with the EPAct
2005 cogeneration requirements for
most or all applicants for cogeneration
facilities. In the absence of this step-by-
step guide proposed in lines 11a
through 11f, applicants (particularly
small applicants) must independently
research the requirements and
determine compliance with the
relatively complex EPAct 2005
cogeneration requirements.

75. Third, we propose to require
applicants for certification of QF status
to submit their Forms 556
electronically, via the Commission’s
eFiling website. We also propose,
however, to exempt applicants for
facilities with net power production
capacities of 1 MW and smaller from
any filing requirement. If both of these
proposals are adopted, then the
electronic filing requirement would not
apply to applicants for small QFs. We
believe that any applicant for a facility
larger than 1 MW should have access to
the resources needed to make an
electronic filing.

VIII. Comment Procedures

76. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due on or before
December 21, 2009. Comments must
refer to Docket No. RM09-23-000, and
must include the commenter’s name,
the organization he or she represents, if
applicable, and his or her address.

77. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats, and
commenters may attach additional files
with supporting information in certain
other file formats. Commenters filing
electronically do not need to make a
paper filing.

78. Commenters who are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

79. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this notice of proposed rulemaking
are not required to serve copies of their
comments on other commenters.

IX. Document Availability

80. In addition to publishing the full
text of this document (with the
exception of the Form No. 556 itself—
which will be available in eLibrary and
posted at http://www.ferc.gov/QF) in the
Federal Register, the Commission
provides all interested persons an
opportunity to view and/or print the
contents of this document via the
Internet through the Commission’s
home page (http://www.ferc.gov) and in
the Commission’s Public Reference
Room during normal business hours
(8:30 a.m. to 5 p.m. Eastern time) at 888
First Street, NE., Room 2A, Washington,
DC 20426.

81. From the Commission’s home
page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.
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82. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours. For
assistance, please contact FERC Online
Support at 1-866—208-3676 (toll free) or
202-502-6652 or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail at
public.referenceroom@ferc.gov.

List of Subjects
18 CFR Part 131

Electric power, Natural gas, Reporting
and recordkeeping requirements.

18 CFR Part 292

Electric power, Electric power plants,
Electric utilities.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend parts
131 and 292 of Title 18 of the Code of
Federal Regulations, as set forth below:

Subchapter D—Approved Forms, Federal
Power Act and Public Utility Regulatory
Policies Act of 1978

PART 131—FORMS

1. The authority citation for part 131
continues to read as follows:

Authority: 16 U.S.C. 791a—825r. 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Section 131.80 is revised to read as
follows:

§131.80 FERC Form No. 556, Certification
of qualifying facility (QF) status for a small
power production or cogeneration facility.

(a) Who must file. Any person seeking
to certify a facility as a qualifying
facility pursuant to sections 3(17) or
3(18) of the Federal Power Act, 16
U.S.C. 796(3)(17), (3)(18), unless
otherwise exempted or granted a waiver
by Commission rule or order pursuant
to §292.203(d), must complete and file
the Form of Certification of Qualifying
Facility (QF) Status for a Small Power
Production or Cogeneration Facility,
FERC Form No. 556. Every Form of
Certification of Qualifying Status must
be submitted on the FERC Form No. 556
then in effect and must be prepared in
accordance with the instructions
incorporated in that form.

(b) Availability of FERC Form No. 556.
The currently effective FERC Form No.
556 shall be made available for
download from the Commission’s Web
site.

(c) How to file a FERC Form No. 556.
All applicants must file their FERC
Forms No. 556 electronically via the
Commission’s eFiling Web site.

Subchapter K—Regulations Under the
Public Utility Regulatory Policies Act of
1978

PART 292—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND
COGENERATION

1. The authority citation for part 292
continues to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Revise §292.203 to read as follows:

§292.203 General requirements for
qualification.

(a) Small power production facilities.
Except as provided in paragraph (c) of
this section, a small power production
facility is a qualifying facility if it:

(1) Meets the maximum size criteria
specified in § 292.204(a);

(2) Meets the fuel use criteria
specified in § 292.204(b); and

(3) Unless exempted by paragraph (d),
has filed with the Commission a notice
of self-certification, pursuant to
§292.207(a); or has filed with the
Commission an application for
Commission certification, pursuant to
§292.207(b)(1), that has been granted.

(b) Cogeneration facilities. A
cogeneration facility, including any
diesel and dual-fuel cogeneration
facility, is a qualifying facility if it:

(1) Meets any applicable standards
and criteria specified in §§292.205(a),
(b) and (d); and

(2) Unless exempted by paragraph (d),
has filed with the Commission a notice
of self-certification, pursuant to
§292.207(a); or has filed with the
Commission an application for
Commission certification, pursuant to
§292.207(b)(1), that has been granted.

(c) Hydroelectric small power
production facilities located at a new
dam or diversion. (1) A hydroelectric
small power production facility that
impounds or diverts the water of a
natural watercourse by means of a new
dam or diversion (as that term is defined
in § 292.202(p)) is a qualifying facility if
it meets the requirements of:

(i) Paragraph (a) of this section; and

(ii) Section 292.208.

(2) [Reserved]

(d) Exemptions and waivers from
filing requirement. (1) Any facility with
a net power production capacity of 1
MW or less is exempt from the filing
requirements of paragraphs (a)(3) and
(b)(2) of this section.

(2) The Commission may waive the
requirement of paragraphs (a)(3) and
(b)(2) of this section for good cause. Any

applicant seeking waiver of paragraphs
(a)(3)and (b)(2) of this section must file
a petition for declaratory order
describing in detail the reasons waiver
is being sought.

3. In § 292.204, paragraph (a)(1) is
revised and paragraph (a)(4) is added to
read as follows:

§292.204 Criteria for qualifying small
power production facilities.

(a) Size of the facility—(1) Maximum
size. Except as provided in paragraph
(a)(4) of this section, the power
production capacity of a facility for
which qualification is sought, together
with the power production capacity of
any other small power production
facilities that use the same energy
resource, are owned by the same
person(s) or its affiliates, and are located
at the same site, may not exceed 80
megawatts.

* * * * *

(4) Exception. Facilities meeting the
criteria in section 3(17)(E) of the Federal
Power Act (16 U.S.C. 796(17)(E)) have
no maximum size, and the power
production capacity of such facilities
shall be excluded from consideration
when determining the maximum size of
other small power production facilities
within one mile of such facilities.

* * * * *

4. In §292.205, paragraph (d)
introductory text is revised to read as
follows:

§292.205 Criteria for qualifying
cogeneration facilities.
* * * * *

(d) Criteria for new cogeneration
facilities. Notwithstanding paragraphs
(a) and (b) of this section, any
cogeneration facility that was either not
a qualifying cogeneration facility on or
before August 8, 2005, or that had not
filed a notice of self-certification or an
application for Commission certification
as a qualifying cogeneration facility
under § 292.207 of this chapter prior to
February 2, 2006, and which is seeking
to sell electric energy pursuant to
section 210 of the Public Utility
Regulatory Policies Act of 1978, 16
U.S.C. 824a—1, must also show:

* * * * *

5. In § 292.207, paragraphs (a) through

(d)(1)(i) are revised to read as follows:

§292.207 Procedures for obtaining
qualifying status.

(a) Self-certification. The qualifying
facility status of an existing or a
proposed facility that meets the
requirements of § 292.203 may be self-
certified by the owner or operator of the
facility or its representative by properly
completing a Form No. 556 and filing
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that form with the Commission,
pursuant to § 131.80 of this chapter, and
complying with paragraph (c) of this
section.

(b) Optional procedure—(1)
Application for Commission
certification. In lieu of the self-
certification procedures in paragraph (a)
of this section, an owner or operator of
an existing or a proposed facility, or its
representative, may file with the
Commission an application for
Commission certification that the
facility is a qualifying facility. The
application must be accompanied by the
fee prescribed by part 381 of this
chapter, and the applicant for
Commission certification must comply
with paragraph (c) of this section.

(2) General contents of application.
The application must include a properly
completed Form No. 556 pursuant to
§ 131.80 of this chapter.

(3) Commission action. (i) Within 90
days of the later of the filing of an
application or the filing of a
supplement, amendment or other
change to the application, the
Commission will either: inform the
applicant that the application is
deficient; or issue an order granting or
denying the application; or toll the time
for issuance of an order. Any order
denying certification shall identify the
specific requirements which were not
met. If the Commission does not act
within 90 days of the date of the latest
filing, the application shall be deemed
to have been granted.

(ii) For purposes of paragraph (b) of
this section, the date an application is
filed is the date by which the Secretary
of the Commission has received all of
the information and the appropriate
filing fee necessary to comply with the
requirements of this Part.

(c) Notice requirements—(1) General.
An applicant filing a self-certification,
self-recertification, application for
Commission certification or application
for Commission recertification of the
qualifying status of its facility must
concurrently serve a copy of such filing
on each electric utility with which it
expects to interconnect, transmit or sell
electric energy to, or purchase
supplementary, standby, back-up or
maintenance power from, and the State
regulatory authority of each state where
the facility and each affected electric
utility is located. The Commission will
publish a notice in the Federal Register
for each application for Commission
certification and for each self-
certification of a cogeneration facility
that is subject to the requirements of
§292.205(d).

(2) Facilities of 500 kW or more. An
electric utility is not required to
purchase electric energy from a facility
with a net power production capacity of
500 kW or more until 90 days after the
facility meets the notice requirements in
paragraph (c)(1) of this section.

(d) Revocation of qualifying status.
(1)(1) If a qualifying facility fails to
conform with any material facts or
representations presented by the
cogenerator or small power producer in
its submittals to the Commission, the
notice of self-certification or
Commission order certifying the
qualifying status of the facility may no
longer be relied upon. At that point, if
the facility continues to conform to the
Commission’s qualifying criteria under
this part, the cogenerator or small power
producer may file either a notice of self-
recertification of qualifying status
pursuant to the requirements of
paragraph (a) of this section, or an

application for Commission
recertification pursuant to the
requirements of paragraph (b) of this

section, as appropriate.
* * * * *

6.In § 292.601, paragraph (a) is
revised to read as follows:

§292.601 Exemption to qualifying facilities
from the Federal Power Act.

(a) Applicability. This section applies
to qualifying facilities, other than those
described in paragraph (b) of this
section. This section also applies to
qualifying facilities that meet the
criteria of section 3(17)(E) of the Federal
Power Act (16 U.S.C. 796(17)(E)),
notwithstanding paragraph (b) of this

section.
* * * * *

7.In § 292.602, revise the section
heading and paragraph (c)(1) to read as
follows:

§292.602 Exemption to qualifying facilities
from the Public Utility Holding Company
Act of 2005 and certain State laws and
regulations.

* * * * *

(c) Exemption from certain State laws
and regulations. (1) Any qualifying
facility described in paragraph (a) of this
section shall be exempted (except as
provided in paragraph (c)(2) of this
section) from State laws or regulations
respecting:

Note: The following Appendix wil