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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 360 and 361

[Docket No. APHIS-2008-0097]

Noxious Weeds; Old World Climbing
Fern and Maidenhair Creeper

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the noxious
weed regulations by adding Old World
climbing fern (Lygodium microphyllum
(Cavanilles) R. Brown) and maidenhair
creeper (Lygodium flexuosum
(Linnaeus) Swartz) to the list of
terrestrial noxious weeds. This action is
necessary to prevent the artificial spread
of these noxious weeds into the United
States.
DATES: This interim rule is effective
October 19, 2009. We will consider all
comments that we receive on or before
December 18, 2009.
ADDRESSES: You may submit comments
by either of the following methods:

® Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
fdmspublic/component/main?main=
DocketDetail&d=APHIS-2008-0097) to
submit or view comments and to view
supporting and related materials
available electronically.

® Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0097,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS-
2008-0097.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading

room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
(http://www.aphis.usda.gov).

FOR FURTHER INFORMATION CONTACT: Dr.
Alan V. Tasker, Noxious Weeds Program
Coordinator, Emergency and Domestic
Programs, PPQ, APHIS, 4700 River Road
Unit 26, Riverdale, MD 20737-1236,
(301) 734-5225; or Ms. Dorothy Wayson,
Regulatory Coordination Specialist,
Regulatory Coordination and
Compliance, Permits, Registrations,
Imports, and Manuals, PPQ, APHIS,
4700 River Road Unit 52, Riverdale, MD
20737-1236, (301) 734-0772.
SUPPLEMENTARY INFORMATION:

Background

The Plant Protection Act (PPA, 7
U.S.C. 7701 et seq.) authorizes the
Secretary of Agriculture to prohibit or
restrict the importation, entry,
exportation, or movement in interstate
commerce of any plant, plant product,
biological control organism, noxious
weed, article, or means of conveyance if
the Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction of a plant pest
or noxious weed into the United States
or dissemination of a plant pest or
noxious weed within the United States.

The PPA defines ‘“noxious weed’” as
“any plant or plant product that can
directly or indirectly injure or cause
damage to crops (including nursery
stock or plant products), livestock,
poultry, or other interests of agriculture,
irrigation, navigation, and the natural
resources of the United States, the
public health, or the environment.” The
PPA also provides that the Secretary
may publish, by regulation, a list of
noxious weeds that are prohibited or
restricted from entering the United
States or that are subject to restrictions
on interstate movement within the
United States. Under this authority, the
Animal and Plant Health Inspection
Service (APHIS) administers the
noxious weeds regulations in 7 CFR part
360, which prohibit or restrict the

importation and interstate movement of
those plants that are designated as
noxious weeds in § 360.200.

Under the authority of the Federal
Seed Act of 1939, as amended (7 U.S.C.
1551 et seq.), the U.S. Department of
Agriculture regulates the importation
and interstate movement of certain
agricultural and vegetable seeds and
screenings. Title III of that Act, “Foreign
Commerce,” requires shipments of
imported agricultural and vegetable
seeds to be labeled correctly and to be
tested for the presence of the seeds of
certain noxious weeds as a condition of
entry into the United States. APHIS’
regulations implementing the provisions
of title IIT of the Federal Seed Act are
found in 7 CFR part 361. A list of
noxious weed seeds is contained in
§ 361.6. Paragraph (a)(1) of § 361.6 lists
species of noxious weed seeds with no
tolerances applicable to their
introduction into the United States.

In this document, we are amending
the regulations by adding Old World
climbing fern (Lygodium microphyllum
(Cavanilles) R. Brown) and maidenhair
creeper (Lygodium flexuosum
(Linnaeus) Swartz) to the list of
terrestrial noxious weeds in § 360.200(c)
and the list of noxious weed seeds with
no tolerances applicable to their
introduction in § 361.6(a)(1). We are
taking this action based on information,
discussed below, that indicates that L.
microphyllum and L. flexuosum are
harmful noxious weeds that pose a
serious threat to U.S. agriculture and the
natural resources of the United States.

This information is also available in
the weed risk assessment (WRA)
document titled “Lygodium
microphyllum (Old World climbing
fern), Lygodium japonicum (Japanese
climbing fern), and Lygodium
flexuosum,” which may be obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov).

APHIS received an inquiry regarding
market access for leaves of L.
microphyllum from China to be used in
basket weaving. Shortly afterward, the
State of Florida requested that APHIS
assess all 25 Lygodium species to
determine whether they could be added
to the list of Federal noxious weeds. A
preliminary review of the genus
indicated that only five species of the
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Lygodium genus are considered weeds:
L. circinnatum, L. flexuosum, L.
japonicum, L. microphyllum, and L.
polymorphum. Because importation of
L. microphyllum and L. japonicum,
which are already present in the United
States, may lead to the establishment of
additional populations in the United
States, PPQQ’s Plant Epidemiology and
Risk Analysis Laboratory (PERAL)
prepared a WRA to determine whether
these species qualify as Federal noxious
weeds.

We also assessed L. flexuosum, which
is not known to be present in the United
States, because it is similar to L.
microphyllum and L. japonicum and
may have similar impacts if introduced.
Due to the limited information available
on L. polymorphum and L. circinnatum,
PERAL was not able to gather sufficient
evidence to assess the invasiveness of
these species; however, they may be
assessed separately if more information
becomes available. We invite the public
to submit any additional information on
these species that could help us assess
their invasiveness.

L. microphyllum is a vine-like fern
with fronds that can grow up to 30 feet
long, which can overtake and blanket
environments and provide access for
wildfires to reach into tree canopies.
The species is native in parts of Africa,
Asia, and Australia. Fertile Lygodium
leaves contain reproductive structures
filled with spores that can become
windborne and spread the fern into
uninfested areas. L. microphyllum
possesses a number of traits that
contribute to its destructive
establishment, naturalization, and
spread. These traits include its tolerance
to a wide variety of light conditions,
massive spore production, tolerance to
fire, and rapid growth and
photosynthetic rates.

In the United States, L. microphyllum
is currently established in southern
Florida, where it has rapidly invaded a
variety of habitats including pine
forests, wetlands, hammocks, ditches,
and disturbed areas. The fern’s prolific
growth shades underlying vegetation
and damages the habitats of federally
listed threatened and endangered
species in Florida in the Everglades
National Park, national wildlife refuges,
and other Federal and State
conservation areas.

L. microphyllum has not reached the
limit of its potential geographic
distribution in the United States.
Florida, the only state with L.
microphyllum populations, regulates it
as a State noxious weed. Florida
currently has a Lygodium management
plan, which was released in 2006, and
an active control program in place. The

States of Alabama, North Carolina,
South Carolina, and Vermont,
incorporate the Federal noxious weed
list by reference into their State noxious
weed lists and thus will regulate both L.
microphyllum and L. flexuosum as State
noxious weeds.

L. flexuosum is a vine-like fern that
spreads by rhizomes and by climbing
over other lowland vegetation. The
species is native to temperate and
tropical Southeast Asia and Australia. In
its native range, it reduces rice yields,
obstructs harvesting operations in
rubber tree and oil palm plantations,
and may compete with tea plants for
resources. L. flexuosum is not known to
be present in the United States, other
than for scientific study in containment
at a biological control research facility.

L. japonicum is a vine-like fern with
fronds that can grow up to 30 feet long,
capable of reaching into forest canopies.
The species is native to tropical and
temperate Asia. In the United States, it
has been established since 1937 and is
relatively widespread in some States,
but regionalized or isolated in others.
Besides being spread through
horticulture, L. japonicum is readily
wind-dispersed and can spread in
contaminated pine straw and on field
equipment.

There are 11 States (Alabama,
Arkansas, Florida, Georgia, Hawaii,
Louisiana, Mississippi, North Carolina,
Puerto Rico, South Carolina, and Texas)
with known populations of L.
japonicum. Out of those States, only
Florida and Alabama list L. japonicum
as a State noxious weed. Florida is
planning on releasing a detailed
management plan for L. japonicum
similar to the plan released for L.
microphyllum in 2006. Outside Florida,
L. japonicum may be controlled locally
by various Federal, State, or local
agencies; however, the extent of local
control is unknown.

Based on APHIS’ evaluation of the
preliminary information generated
during the weed risk assessment as well
as our review of Florida’s request,
APHIS concluded that L. microphyllum
and L. flexuosum are noxious weeds
that posed a serious threat to U.S.
agriculture and the environment.

Accordingly, APHIS issued a Federal
Import Quarantine Order on May 30,
2008, that immediately restricted the
importation from all countries of any
part of L. microphyllum or L. flexuosum
capable of propagation, including
nursery stock, spores, and leaves
(fronds), unless authorized by a PPQ
permit for specified research in
containment. This interim rule is
intended to codify provisions of the
existing Federal Order that prevent the

introduction into or spread of L.
microphyllum and L. flexuosum within
the United States. Accordingly, we are
adding L. microphyllum and L.
flexuosum to the list of terrestrial weeds
in § 360.200(c), thus allowing them to
be imported or moved interstate only
with a permit in which conditions are
specified to prevent their artificial
spread. Additionally, we are adding L.
microphyllum and L. flexuosum to the
list of noxious weed seeds in
§361.6(a)(1) with no tolerances
applicable to their introduction into the
United States.

The WRA recommended that we
consider listing L. japonicum to the list
of terrestrial weeds in § 360.200(c). We
prepared a Federal noxious weed
decision document to help evaluate
whether to list L. japonicum as a
noxious weed. This document may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov). Based on
the information provided in that
document, we are not regulating L.
japonicum at this time, because L.
japonicum is not regulated by 9 of the
11 States where it occurs, and the extent
of control programs throughout these
States is unclear.

Federal Preemption

On May 20, 2009, the President issued
a memorandum to the heads of
executive departments and agencies on
the subject of preemption. The
memorandum states that it is the general
policy of the Administration that
preemption of State law by executive
departments and agencies should be
undertaken only with full consideration
of the legitimate prerogatives of the
States and with a sufficient legal basis
for preemption. The memorandum
further states:

To ensure that executive departments
and agencies include statements of
preemption in regulations only when
such statements have a sufficient legal
basis:

® Heads of departments and agencies
should not include in regulatory
preambles statements that the
department or agency intends to
preempt State law through the
regulation except where preemption
provisions are also included in the
codified regulation.

® Heads of departments and agencies
should not include preemption
provisions in codified regulations
except where such provisions would be
justified under legal principles
governing preemption, including the
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principles outlined in Executive Order
13132.

Since 1996, Executive Order 12988,
“Civil Justice Reform,” has required
agencies to include in each regulation a
statement regarding its preemptive
effects. APHIS has included a statement
of preemptive effects in regulatory
preambles under the heading,
“Executive Order 12988.”

In compliance with the May 2009
memorandum from the White House,
we are adding preemption provisions to
parts 360 and 361 that would apply to
this rule, as well as to the existing
regulations in parts 360 and 361.

Part 360 contains restrictions on the
movement into or through the United
States of plants and plant products that
fall within the definition of ‘“noxious
weed” as defined in section 403 of the
Plant Protection Act (7 U.S.C. 7702
(10)).

Under section 436 of the Plant
Protection Act (7 U.S.C. 7756), no State
or political subdivision of a State may
regulate in foreign commerce any
noxious weed in order to control it,
eradicate it, or prevent its
dissemination. A State or political
subdivision of a State also may not
regulate the movement in interstate
commerce of noxious weeds if the
Secretary has issued a regulation or
order to prevent the dissemination of
the noxious weed within the United
States. The only exceptions to this are:

o If the prohibitions or restrictions
issued by the State or political
subdivision of a State are consistent
with and do not exceed the regulations
or orders issued by the Secretary; or

o If the State or political subdivision
of a State demonstrates to the Secretary
and the Secretary finds that there is a
special need for additional prohibitions
or restrictions based on sound scientific
data or a thorough risk assessment.

Therefore, in accordance with section
436 of the Plant Protection Act, the
regulations in part 360 preempt all State
and local laws and regulations that are
inconsistent with or exceed the
regulations in part 360 unless a special
need request has been granted in
accordance with our regulations
governing the consideration of such a
request (see 7 CFR 301.1 through 301.1-
3).
Accordingly, in this interim rule, we
are adding a new § 360.400 to codify the
preemptive effects of the regulations in
part 360.

As noted previously, the regulations
in part 361 were issued under the
authority of the Federal Seed Act of
1939, as amended. The Federal Seed Act
does not include in its text explicit
provisions regarding preemption such

as these found in the Plant Protection
Act. However, APHIS’ regulations in
part 361 and the provisions of the
Federal Seed Act on which they are
based deal entirely with foreign
commerce, and the regulation of foreign
commerce is a power granted to the
Federal Government under the U.S.
Constitution. Therefore, those
regulations preempt State and local laws
regarding seed and screenings imported
into the United States while the seed
and screenings are in foreign commerce.

Accordingly, we are amending the
regulations in part 361 to codify their
preemptive effects. The new provisions
regarding preemption will be added to
§ 361.2, which we have renamed
“Preemption of State and local laws;
general restrictions on the importation
of seed and screenings.”

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the
introduction of L. microphyllum and L.
flexuosum into uninfested areas of the
United States and prevent the artificial
spread of L. microphyllum within the
United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

We are amending the regulations by
adding L. microphyllum and L.
flexuosum to the list of terrestrial
noxious weeds in § 360.200(c) and the
list of noxious weed seeds with no
tolerances applicable to their
introduction in § 361.6(a)(1). In
accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. This action, which is
necessary to prevent the artificial spread
of these noxious weeds into the United

States, is expected to have only minor,
if any, economic effects on U.S. entities.

In the last 5 years, there have been
only two recorded shipments of
Lygodium species imported into the
United States, one in 2006 and a second
in 2008. The species that were imported
are not known and may or may not have
been L. microphyllum or L. flexuosum.
The 2006 shipment consisted of 122
stems imported from Colombia as cut
flowers. Two years later, a second
shipment arrived into the United States
from the United Kingdom in the form of
Lygodium spores, ready for propagation.
The value of these two Lygodium
shipments is also not known, but clearly
it was negligible when compared to the
approximately $1.5 billion in
floriculture products imported annually.
Moreover, whatever small benefit U.S.
importers would derive from selling
Lygodium spores or cut flowers is
insignificant when compared to the
costs of controlling the invasive ferns if
inadvertently released into the
environment. Florida is already bearing
such costs in combating L.
microphyllum.

Additionally, the May 2008 Federal
Importation Quarantine Order restricts
the importation from all countries of
any part of L. microphyllum or L.
flexuosum capable of propagation,
including nursery stock, spores, and
leaves (fronds), unless authorized by a
PPQ permit for specified research in
containment. We have received no
feedback from the nursery industry on
the Federal Order that would lead us to
believe that the restriction of Lygodium
imports would have any impact on a
substantial number of small entities.

We do not have any additional
information on the importation of
Lygodium spp. and its impacts on small
entities. The intrastate movement of L.
microphyllum is currently restricted by
Florida; we do not have any information
on interstate trade in L. microphyllum.
We invite the public to submit
additional information on the possible
impacts listing L. microphyllum and L.
flexuosum as Federal noxious weeds
could have on small entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
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State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (2) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects

7 CFR Part 360

Imports, Plants (Agriculture),
Quarantine, Reporting and
recordkeeping requirements,
Transportation, Weeds.

7 CFR Part 361

Agricultural commodities, Imports,
Labeling, Quarantine, Reporting and
recordkeeping requirements, Seeds,
Vegetables, Weeds.

m Accordingly, we are amending 7 CFR
parts 360 and 361 as follows:

PART 360-NOXIOUS WEED
REGULATIONS

m 1. The authority citation for part 360
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781-
7786; 7 CFR 2.22, 2.80, and 371.3.

§ 360.200 [Amended]

m 2. In § 360.200, the list in paragraph
(c) is amended by adding, in
alphabetical order, entries for
“Lygodium flexuosum (Linnaeus)
Swartz (maidenhair creeper)” and
“Lygodium microphyllum (Cavanilles)
R. Brown (Old World climbing fern)”.
m 3. Anew § 360.400 is added to read
as follows:

§ 360.400 Preemption of State and local
laws.

(a) Under section 436 of the Plant
Protection Act (7 U.S.C. 7756), a State
or political subdivision of a State may
not regulate in foreign commerce any
noxious weed in order to control it,
eradicate it, or prevent its
dissemination. A State or political
subdivision of a State also may not
impose prohibitions or restrictions upon
the movement in interstate commerce of
noxious weeds if the Secretary has
issued a regulation or order to prevent

the dissemination of the noxious weed
within the United States. The only
exceptions to this are:

(1) If the prohibitions or restrictions
issued by the State or political
subdivision of a State are consistent
with and do not exceed the regulations
or orders issued by the Secretary; or

(2) If the State or political subdivision
of a State demonstrates to the Secretary
and the Secretary finds that there is a
special need for additional prohibitions
or restrictions based on sound scientific
data or a thorough risk assessment.

(b) Therefore, in accordance with
section 436 of the Plant Protection Act,
the regulations in this part preempt all
State and local laws and regulations that
are inconsistent with or exceed the
regulations in this part unless a special
need request has been granted in
accordance with the regulations in §§
301.1 through 301.13 of this chapter.

PART 361-IMPORTATION OF SEED
AND SCREENINGS UNDER THE
FEDERAL SEED ACT

m 4. The authority citation for part 361
continues to read as follows:

Authority: 7U.S.C. 1581-1610; 7 CFR 2.22,
2.80, and 371.3.

m 5.In § 361.2, the section heading is
revised and paragraphs (a) through (d)
are redesignated as paragraphs (b)
through (e), respectively, and a new
paragraph (a) is added to read as
follows:

§361.2 Preemption of State and local
laws; general restrictions on the
importation of seed and screenings.

(a) The regulations in this part
preempt State and local laws regarding
seed and screenings imported into the
United States while the seed and
screenings are in foreign commerce.
Seed and screenings imported for
immediate distribution and sale to the
consuming public remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
considered on a case-by-case basis.

* * * * *

§361.6 [Amended]

m 6.In § 361.6, paragraph (a)(1) is
amended by adding, in alphabetical
order, entries for “Lygodium flexuosum
(Linnaeus) Swartz (maidenhair
creeper)” and “Lygodium microphyllum
(Cavanilles) R. Brown (Old World
climbing fern)”.

Done in Washington, DC, this 6th day
of October, 2009.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-25119 Filed 10-16-09: 8:45 am]|
BILLING CODE: 3410-34-S

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922

[Doc. No. AMS—FV-09-0038; FV09-922—1
FIR]

Apricots Grown in Designated
Counties in Washington; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule which decreased the
assessment rate established for the
Washington Apricot Marketing
Committee (Committee) for the 2009—
2010 and subsequent fiscal periods from
$2.00 to $1.00 per ton of apricots
handled. The Committee locally
administers the marketing order, which
regulates the handling of apricots grown
in designated counties in Washington.
The decreased assessment rate is
necessary to align the Committee’s
expected revenue with its proposed
2009-2010 budget.

DATES: Effective Date: October 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Robert Curry or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW. Third Avenue,
suite 385, Portland, OR 97204;
telephone: (503) 326-2724, fax: (503)
326—7440; or e-mail:
Robert.Curry@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&'page=Marketing
OrdersSmallBusinessGuide; or by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
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telephone: (202) 720-2491; fax: (202)
720-8938; or e-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 922 (7 CFR part 922),
regulating the handling of apricots
grown in designated counties in
Washington, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

Under the order, Washington apricot
handlers are subject to assessments,
which provide funds to administer the
order. Assessment rates issued under
the order are intended to be applicable
to all assessable apricots for the entire
fiscal period, and continue indefinitely
until amended, suspended, or
terminated. The Committee’s fiscal
period begins on April 1 and ends on
March 31.

In an interim final rule published in
the Federal Register on July 29, 2009,
and effective July 30, 2009 (74 FR
37496, Doc. No. AMS-FV-09-0038;
FV09-922-1 IFR), § 922.235 was
amended by decreasing the assessment
rate established for the Committee for
the 2009-2010 and subsequent fiscal
periods from $2.00 to $1.00 per ton of
apricots handled. Because of the
projections of a large crop this season,
the Committee recommended the
assessment rate decrease in order to
maintain assessment income at a level
proportionate to the current budget.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (5 U.S.C.
601-612), the Agricultural Marketing
Service (AMS) has considered the
economic impact of this rule on small
entities. Accordingly, AMS has
prepared this final regulatory flexibility
analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 300
producers of fresh apricots in the
regulated production area and
approximately 22 handlers subject to

regulation under the order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

Based on information compiled by the
National Agricultural Statistics Service,
the value of Washington’s total apricot
production in 2008 was $6,601,000.
Based on 300 apricot producers, the
average annual producer revenue from
the sale of Washington apricots last year
was approximately $22,000 per
producer. In addition, based on
Committee records and 2008 f.o.b.
prices ranging from $20.00 to $26.00 per
24-pound loose-pack carton as reported
by AMS Market News Service, the
average annual revenue per handler in
2008 was $357,197. Therefore, the
majority of Washington apricot
producers and handlers may be
classified as small entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2009—
2010 and subsequent fiscal periods from
$2.00 to $1.00 per ton. The Committee
unanimously recommended 20092010
expenditures of $7,843 and the
decreased assessment rate at the May
21, 2009, meeting. The recommended
assessment rate is $1.00 less than the
rate in effect since the beginning of the
2008-2009 fiscal period. With an
estimated 2009-2010 apricot crop of
7,600 tons, assessment income
combined with funds from the
Committee’s monetary reserve should be
adequate to cover budgeted expenses.
The Committee recommended
decreasing the assessment rate by 50
percent due to its estimate that the crop
this season would approximately be
twice the size of the crop actually
harvested last year. With current crop
and expense estimates, the Committee
estimates that its reserve fund at the end
of the 2009-2010 fiscal period will be
about $8,300. This is equal to
approximately one fiscal period’s
operational expenses as authorized by
the order (§ 922.42).

The major expenditures
recommended by the Committee for the
2009-2010 fiscal period include $4,800
for the management fee and $3,043 for
operational expenses. In comparison,
budgeted expenses for the 2008-2009
seasons were $4,800 and $2,293,
respectively.

The Committee discussed alternatives
to this rule. With the potential for a
much larger crop this season,
assessment rates over $1.00 per ton were
not seriously considered because of the

potential of generating too much income
and thus increasing the reserve fund to
an amount higher than program
requirements allow.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the producer price for the 2009-2010
season could average about $1,000 per
ton. Therefore, the estimated assessment
revenue for the 2009-2010 fiscal period
as a percentage of total producer
revenue could approximate 0.1 percent.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers of
Washington apricots. Assessments are
applied uniformly on all handlers, and
some of the costs may be passed on to
producers. However, decreasing the
assessment rate reduces the burden on
handlers, and may reduce the burden on
producers. The Committee’s meeting
was widely publicized throughout the
Washington apricot industry and all
interested persons were invited to
attend and participate in the
Committee’s deliberations on all issues.
Like all Committee meetings, the May
21, 2009, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

This action does not impose
additional reporting or recordkeeping
requirements on small or large
Washington apricot handlers. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.
Furthermore, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Comments on the interim final rule
were requested by September 28, 2009.
No comments were received. Therefore,
for the reasons given in the interim final
rule, USDA is adopting the interim final
rule as a final rule without change. To
view the interim final rule on the
Internet, navigate to: http://
www.regulations.gov/search/Regs/
home.html#document
Detail?’R=09000064809fd6a6.

This action also affirms information
contained in the interim final rule
pertaining to Executive Orders 12866
and 12988, the Paperwork Reduction
Act (44 U.S.C. Chapter 35), and the E-
Gov Act (44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 37496, July 29, 2009)
will tend to effectuate the declared
policy of the Act.
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List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m Accordingly, the interim final rule
amending 7 CFR part 922, which was
published at 74 FR 37496 on July 29,
2009, is adopted as a final rule without
change.

Dated: October 9, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9-25121 Filed 10-16-09; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-Al53

[NRC-2008-0663]

Industry Codes and Standards;

Amended Requirements; Confirmation
of Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule: Confirmation
of effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of October 19, 2009, for
the direct final rule that was published
in the Federal Register on August 5,
2009. This direct final rule amended the
NRC’s regulations on governing vessel
head inspection requirements. This
amendment revised the upper range of
the percentage of axial flaws permitted
in a specimen set used for the
qualification of nondestructive
examination systems (procedures,
personnel and equipment), which are
used in the performance of inservice
inspection (ISI) of pressurized water
reactor (PWR) upper vessel head
penetrations. This amendment was
made as a result of the withdrawal of a
stakeholder’s recommendation
necessitated by a typographical error in
the original recommendation with
respect to the maximum percentage of
flaws that should be oriented axially.
DATES: The effective date of October 19,
2009, is confirmed for the direct final
rule published August 5, 2009 (74 FR
38890).

ADDRESSES: Documents related to this
rulemaking, including comments

received, may be examined at the NRC
Public Document Room, Room O-1F23,
11555 Rockville Pike, Rockville,
Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Manash K. Bagchi, Project Manager,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—-0001, telephone
301-415-2905, e-mail
manash.bagchi@nre.gov.

SUPPLEMENTARY INFORMATION: On August
5, 2009 (74 FR 38890), the NRC
published in the Federal Register a
direct final rule amending its
regulations in 10 CFR Part 50 governing
vessel head inspection requirements.
This amendment revises the upper
range of the percentage of axial flaws
from 40 percent to 60 percent permitted
in a specimen set used for the
qualification of nondestructive
examination systems (procedures,
personnel and equipment), which are
used in the performance of ISI of PWR
upper vessel head penetrations. This
amendment is being made as a result of
the withdrawal of a stakeholder’s
recommendation necessitated by a
typographical error in the original
recommendation with respect to the
maximum percentage of flaws that
should be oriented axially. In the direct
final rule, NRC stated that if no
significant adverse comments were
received, the direct final rule would
become final on October 19, 2009. The
NRC did not receive any comments that
warranted withdrawal of the direct final
rule. Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 13th day
of October, 2009.

For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rulemaking and Directives Branch,
Division of Administrative Services, Office
of Administration.

[FR Doc. E9—25049 Filed 10-16-09; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0504; Airspace
Docket No. 09—AGL-7]

Amendment of Class E Airspace;
Tioga, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Tioga, ND. Additional
controlled airspace is necessary to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAP) at Tioga Municipal
Airport, Tioga, ND. This action also
amends the geographic coordinates of
Tioga Municipal Airport. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at Tioga
Municipal Airport.

DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On July 31, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at Tioga, ND, reconfiguring
controlled airspace at Tioga Municipal
Airport, Tioga, ND. (74 FR 38142,
Docket No. FAA—2009-0504). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace at Tioga, ND,
adding additional controlled airspace
extending upward from 700 feet above
the surface at Tioga Municipal Airport,
Tioga, ND, for the safety and
management of IFR operations. This
action also amends the geographic
coordinates of Tioga Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
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not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Tioga Municipal
Airport, Tioga, ND.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGLNDE5 Tioga, ND [Amended]

Tioga, Tioga Municipal Airport, ND

(Lat. 48°22°49” N., long. 102°53'51” W.)
Minot AFB, ND

(Lat. 48°24’57” N., long. 101°2129” W.)
Williston VORTAC

(Lat. 48°15"12” N., long. 103°4502” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Tioga Municipal Airport and within
4 miles either side of the 133° bearing from
the Tioga Municipal Airport extending from
the 6.7-mile radius to 10.2 miles southeast of
the airport; and that airspace extending
upward from 1,200 feet above the surface
bounded on the north by latitude 49°00°00”
N, on the east by the 47-mile radius of Minot
AFB, on the south by V-430, on the
southwest by the 21.8-mile radius of the
Williston VORTAC, and on the west by the
North Dakota/Montana state boundary.

* * * * *

Issued in Fort Worth, Texas, on Oct 1,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9—24619 Filed 10-16-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0541; Airspace
Docket No. 09-ACE-7]

Amendment of Class E Airspace; St.
Louis, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for the St. Louis, MO area.
Additional controlled airspace is
necessary to accommodate Area
Navigation (RNAV) Standard Instrument
Approach Procedures (SIAP) at Spirit of
St. Louis Airport, St. Louis, MO. Also,
this action makes minor adjustments to
the geographic coordinates for the
Lambert-St. Louis International Airport,
St. Louis VORTAG, and the Foristell
VORTAC. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at Spirit of St. Louis Airport.
DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,

Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On July 31, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at St. Louis, MO, reconfiguring
controlled airspace at Spirit of St. Louis
Airport, St. Louis, MO (74 FR 38146,
Docket No. FAA-2009-0541). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace at St. Louis,
MO, adding additional controlled
airspace at Spirit of St. Louis Airport,
St. Louis, MO, for the safety and
management of IFR operations. This
action also makes minor adjustments to
the geographic coordinates for the
Lambert-St. Louis International Airport,
St. Louis VORTAGC, and the Foristell
VORTAC.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
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detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Spirit of St. Louis
Airport, St. Louis, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE MO E5 St. Louis, MO [Amended]

St. Louis, Lambert-St. Louis International
Airport, MO

(Lat. 38°44’55” N., long. 90°22'12” W.)
St. Louis, Spirit of St. Louis Airport, MO

(Lat. 38°39’44” N., long. 90°39’07” W.)
Alton, St. Louis Regional Airport, MO

(Lat. 38°53’25” N., long. 90°02'46” W.)
St. Charles, St. Charles County Smartt

Airport, MO

(Lat. 38°55’47” N., long. 90°25’48” W.)
St. Louis VORTAC

(Lat. 38°51°38” N., long. 90°28’57” W.)
Foristell VORTAC

(Lat. 38°41°40” N., long. 90°58"16” W.)
ZUMAY LOM

(Lat. 38°47°17” N., long. 90°16'44” W.)
OBLIO LOM

(Lat. 38°48°01” N., long. 90°28729” W.)
Civic Memorial NDB

(Lat. 38°53’32” N., long. 90°03"23” W.)

That airspace extending upward from 700
feet above the surface within a 7.1-mile
radius of Lambert-St. Louis International

Airport, and within 4 miles southeast and 7
miles northwest of the Lambert-St. Louis
International Airport Runway 24 ILS
localizer course extending from the airport to
10.5 miles northeast of the ZUMAY LOM,
and within 4 miles southwest and 7.9 miles
northeast of the Lambert-St. Louis
International Airport Runway 12R ILS
localizer course extending from the airport to
10.5 miles northwest of the OBLIO LOM, and
within 4 miles southwest and 7.9 miles
northeast of the Lambert-St. Louis
International Airport Runway 30L ILS
localizer course extending from the airport to
8.7 miles southeast of the airport, and within
a 6.8-mile radius of Spirit of St. Louis
Airport, and within 3.9 miles each side of the
258° bearing from Spirit of St. Louis Airport
extending from the 6.8-mile radius of Spirit
of St. Louis Airport to 10.6 miles west of the
airport, and within 2.6 miles each side of the
098° radial of the Foristell VORTAC
extending from the 6.8-mile radius of Spirit
of St. Louis Airport to 8.3 miles west of the
airport, and within a 6.4-mile radius of St.
Charles County Smartt Airport, and within a
6.9-mile radius of St. Louis Regional Airport,
and within 4 miles each side of the 014°
bearing from the Civic Memorial NDB
extending from the 6.9-mile radius of St.
Louis Regional Airport to 7 miles north of the
airport, and within 4.4 miles each side of the
190° radial of the St. Louis VORTAC
extending from 2 miles south of the VORTAC
to 22.1 miles south of the VORTAC.

* * * * *

Issued in Fort Worth, Texas, on October 1,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9-24620 Filed 10-16-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0539; Airspace
Docket No. 09-AGL-14]

Amendment of Class E Airspace;
Winona, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Winona, MN. Additional
controlled airspace is necessary to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAP) at Winona Municipal
Airport—Max Conrad Field, Winona,
MN. The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at Winona Municipal Airport—Max
Conrad Field.

DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On July 31, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at Winona, MN, reconfiguring
controlled airspace at Winona
Municipal Airport—Max Conrad Field,
Winona, MN. (74 FR 38145, Docket No.
FAA-2009-0539). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace at Winona,
MN, adding additional controlled
airspace extending upward from 700
feet above the surface at Winona
Municipal Airport—Max Conrad Field,
Winona, MN, for the safety and
management of IFR operations.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Winona
Municipal Airport—Max Conrad Field,
Winona, MN.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGL MN E5 Winona, MN [Amended]

Winona Municipal Airport—Max Conrad
Field, MN

(Lat. 44°04’38” N., long. 91°42°30” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Winona Municipal Airport—Max Conrad
Field, and within 8 miles southwest and 4
miles northeast of the 121° bearing from the
airport extending from the 7-mile radius to
21 miles southeast of the airport, excluding

that airspace within the La Crosse, WI Class
D airspace area.
* * * * *

Issued in Fort Worth, Texas, on October 1,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9—-24621 Filed 10-16-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0542; Airspace
Docket No. 09-ACE-8]

Amendment of Class E Airspace;
Minden, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Minden, NE. Additional
controlled airspace is necessary to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Pioneer Village
Field Airport, Minden, NE. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at Pioneer Village
Field Airport.

DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On July 31, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at Minden, NE, reconfiguring
controlled airspace at Pioneer Village
Field Airport, Minden, NE. (74 FR
38143, Docket No. FAA—-2009-0542).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph

6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace at Minden,
NE, adding additional controlled
airspace extending upward from 700
feet above the surface at Pioneer Village
Field Airport, Minden, NE, for the safety
and management of IFR operations.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Pioneer Village Field
Airport, Minden, NE.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE NE E5 Minden, NE [Amended]

Pioneer Village Field Airport, NE

(Lat. 40°30'54” N., long. 98°56'44” W.)
Kearney VOR

(Lat. 40°43’32” N., long. 99°00"18” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Pioneer Village Field Airport, and
within 3.9 miles each side of the 346° bearing
from the airport extending from the 6.4-mile
radius to 9.3 miles north of the airport; and
within 3.5 miles each side of the Kearney
VOR 168° radial extending from the 6.4-mile
radius to 9.8 miles south of the airport.
* * * * *

Issued in Fort Worth, Texas, on October 1,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9—24624 Filed 10-16—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0511; Airspace
Docket No. 09-AGL-8]

Amendment of Class E Airspace;
Peoria, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for the Peoria, IL area.
Additional controlled airspace is
necessary to accommodate Area
Navigation (RNAV) Standard Instrument
Approach Procedures (SIAP) at Mount

Hawley Auxiliary Airport, Peoria, IL.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at Mount Hawley Auxiliary Airport.
DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On July 30, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at Peoria, IL, reconfiguring
controlled airspace at Mount Hawley
Auxiliary Airport, Peoria, IL. (74 FR
37969, Docket No. FAA-2009-0511).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace at Peoria, IL,
adding additional controlled airspace
extending upward from 700 feet above
the surface at Mount Hawley Auxiliary
Airport, Peoria, IL, for the safety and
management of IFR operations.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air

traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace in the Peoria, IL
airspace area.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGL IL E5 Peoria, IL [Amended]

That airspace extending upward from 700
feet above the surface bounded by a line
beginning at lat. 40°54’00” N., long. 89°59°00”
W.; to lat. 40°53’31” N., long. 89°41’35” W.;
to lat. 40°54’41” N., long. 89°35’28” W_; to lat.
40°52"16” N., long. 89°29'22” W_; to lat.
40°46’40” N., long. 89°27/38” W.; to lat.
40°44’01” N., long. 89°29’35” W_; to lat.
40°22°00” N., long. 89°3200” W.; to lat.
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40°26’00” N., long. 90°07’00” W.; to lat.
40°34’00” N., long. 90°12°00” W.; to lat.
40°47°00” N., long. 90°08’00” W.; to the point
of beginning.

* * * * *

Issued in Fort Worth, Texas, on Oct 1,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9—24622 Filed 10-16—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0602; Airspace
Docket No. 09-AEA-13]

Establishment of Class E Airspace;
Spencer, WV

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action establishes Class
E Airspace at Spencer, WV. This action
enhances the safety and airspace
management of Boggs Field Airport,
Spencer, WV.

DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments. Comments for inclusion
in the Rules Docket must be received on
or before December 3, 2009.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey, SE., Washington, DC
20590-0001; Telephone: 1-800-647—
5527; Fax: 202-493-2251. You must
identify the Docket Number FAA-2009—
0602; Airspace Docket No. 09—AEA-13,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation

Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. The FAA
has determined that this rule only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date. If the FAA
receives, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. An electronic copy
of this document may be downloaded
from and comments may be submitted
and reviewed at http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air _traffic/
publications/airspace_amendments.
Communications should identify both
docket numbers and be submitted in
triplicate to the address specified under
the caption ADDRESSES above or through
the Web site. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,

environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. Factual information
that supports the commenter’s idea and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. Those wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0602; Airspace
Docket No. 09—AEA—-13.” The postcard
will be date stamped and returned to the
commenter.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace at Spencer,
WYV, to provide controlled airspace
required to support the Approach
Procedures (SIAPs) that have been
developed for Boggs Field Airport.
Designations for Class E airspace areas
extending upward from 700 feet or more
above the surface of the Earth are
published in FAA Order 7400.9T, dated
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
part 71.1. The Class E designations
listed in this document will be
published subsequently in the Order.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this direct final rule does not have
federalism implications under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
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is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part, A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes Class E airspace at
Spencer, WV.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, effective
September 15, 2009, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA WV E5 Spencer, WV [NEW]

Boggs Field Airport, WV
(Lat. 38°49°26” N., long. 81°20'56” W.)
That airspace extending upward from 700
feet above the surface within a 6.4 -mile
radius of the Boggs Field Airport.

* * * * *

Issued in College Park, Georgia, on October
5, 2009.

Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. E9-24642 Filed 10-16—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0651; Airspace
Docket No. 09—AEA-15]

Modification of Class E Airspace;
Beckley, WV

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action modifies Class E
airspace at Beckley, WV. Controlled
airspace is being expanded to contain
the Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedures
(SIAPs) that have been developed for
Raleigh County Memorial Airport. This
action enhances the National Airspace
System by providing controlled airspace
in the vicinity of Beckley, WV.
DATES: Effective 0901 UTC, December
17, 2009. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments. Comments for inclusion
in the Rules Docket must be received on
or before December 3, 2009.
ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2009-0651; Airspace Docket No. 09—
AEA-15, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal

business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; Telephone (404)
305-5610, Fax 404-305-5572.

SUPPLEMENTARY INFORMATION:
The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. The FAA
has determined that this rule only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date. If the FAA
receives, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. The direct final rule
is used in this case to facilitate the
timing of the charting schedule and
enhance the operation at the airport,
while still allowing and requesting
public comment on this rulemaking
action. An electronic copy of this
document may be downloaded from and
comments submitted through http://
www.regulations.gov. Communications
should identify both docket numbers
and be submitted in triplicate to the
address specified under the caption
ADDRESSES above or through the Web
site. All communications received on or
before the closing date for comments
will be considered, and this rule may be
amended or withdrawn in light of the
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comments received. Recently published
rulemaking documents can also be
accessed through the FAA’s Web page at
http://www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. Those wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0651; Airspace
Docket No. 09—AEA-15.” The postcard
will be date stamped and returned to the
commenter.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
revises Class E Airspace at Beckley, WV
by modifying the Raleigh County
Memorial Airport Class E airspace to
provide adequate controlled airspace for
IFR operations at Beckley, WV.
Controlled airspace extending upward
from the surface of the Earth is required
to encompass the airspace necessary for
instrument approaches for aircraft
operating under Instrument Flight Rules
(IFR). Designations for Class E airspace
areas extending upward from 700 feet
above the surface of the Earth are
published in FAA Order 7400.9T,
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
part 71.1. The Class E designations
listed in this document will be
published subsequently in the Order.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this final rule does not have
federalism implications under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which

frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies controlled airspace at
Beckley, WV.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AEA WV E2 Beckley, WV [REVISED]

Raleigh County Memorial Airport, WV

(Lat. 37°47°14” N., long 81°0727” W.)
Beckley VORTAC

(Lat. 37°46’49” N., long 81°0724” W.)

Within a 4.3-mile radius of Raleigh County
Memorial Airport and within 2.7 miles each
side of the Beckley VORTAC 284° radial
extending from the 4.3-mile radius to 7.4
miles west of the VORTAC and within 2.7
miles each side of the Beckley VORTAC 001°
radial extending from the 4.3-mile radius to
7.4 miles north of the VORTAC and within
3.5 miles each side of the Beckley VORTAC
200° radial extending from the 4.3-mile
radius to 9.2 miles south of the VORTAC and
within 1 mile each side of the 098° radial
extending from the 4.3 mile radius to 4.9
miles east of the airport.
* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

AEA WV E5 Beckley, WV [REVISED]

Raleigh County Memorial Airport, WV

(Lat. 37°47°14” N., long 81°0727” W.)
Beckley VORTAC

(Lat. 37°46’49” N., long 81°0724” W.)

That airspace extending upward from 700
feet above the surface within an 7-mile radius
of Raleigh County Memorial Airport and
within 4 miles north and 8 miles south of the
Beckley VORTAC 284° radial extending from
the 7-mile radius to 16 miles west of the
VORTAC and within 4 miles each side of the
Beckley VORTAC 200° radial extending from
the 7-mile radius to 10 miles south of the
VORTAC.

* * * * *

Issued in College Park, Georgia, on October
7, 2009.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. E9—-24935 Filed 10-16-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2009-0916]
Drawbridge Operation Regulation;
Blackwater River, Milton, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
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temporary deviation from the regulation
governing the operation of the CSX
Transportation Railroad swing bridge
across the Blackwater River, mile 2.80,
at Milton, Florida. The deviation is
necessary to replace the center pivot
bearing of the swing span and will allow
the bridge to remain closed to
navigation for two consecutive days.
DATES: This deviation is effective from
7 a.m. on November 5, 2009 through 5
p.m. on November 6, 2009.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009—
0916 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0916 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lindsey Middleton,
Bridge Administration Branch;
telephone 504-671-2128, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.
SUPPLEMENTARY INFORMATION: CSX
Transportation has requested a
temporary deviation for their railroad
swing span bridge across the Blackwater
River, mile 2.80, in Milton, Florida. The
vertical clearance of the bridge in the
closed-to-navigation position is 5.5 feet
above mean sea level and 7.0 feet above
mean low water. Currently, according to
33 CFR 117.271, the draw of the CSX
Transportation Railroad bridge, mile 2.8
at Milton, shall open on signal; except
that, from 8 p.m. to 4 a.m., the draw
shall open on signal if at least eight
hours notice is given. The deviation
period will be in effect from 7 a.m. on
November 5, 2009 until 5 p.m. on
November 6, 2009. During this time the
swing span bridge will be closed to
navigation for the center pivot bearing
of the swing span to be replaced. This
work is essential for the continued
operation of the draw span. Primary
users of this waterway are recreational
boaters. The Coast Guard will inform
these users through the Local Notice to
Mariners. There are no alternate routes
available and this bridge cannot be open
for emergencies.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular

operating schedule immediately at the

end of the designated time period. This

deviation from the operating regulations

is authorized under 33 CFR 117.35.
Dated: October 6, 2009.

David M. Frank,

Bridge Administrator.

[FR Doc. E9—-25021 Filed 10-16—-09; 8:45 am]

BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0812]
RIN 1625-AA00

Safety Zone; Catholic Church

Procession; San Diego Bay, San
Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone upon the
navigable waters of San Diego Bay in
support of the Catholic Church
Procession Fireworks Display. This
safety zone is necessary to provide for
the safety of the participants, crew,
spectators, participating vessels, and
other vessels and users of the waterway.
Persons and vessels are prohibited from
entering into, transiting through, or
anchoring within this safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: This rule is effective from 2 p.m.
through 4 p.m. on October 19, 2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009—
0812 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2009-0812 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Shane
Jackson, Waterways Management, U.S.
Coast Guard Sector San Diego;
telephone 619-278-7262, e-mail
Shane.E.Jackson@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to protect
the safety of the crew, spectators, and
other vessels and users of the waterway
from the hazards associated with
fireworks displays.

For the same reasons, the Coast Guard
also finds under 5 U.S.C. 553(d)(3) that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. Any
delay in the effective date of this rule
will expose mariners to the dangers
associated with the pyrotechnics used
in the fireworks display.

Background and Purpose

Fireworks & Stage FX America is
sponsoring the Catholic Church
Procession Fireworks Display, which
will include a fireworks presentation
from a wooden pier at the end of Grape
Street in San Diego Bay. The safety zone
will encompass the navigable waters
extending out 300 feet from the firing
site located at the end of the pier. This
temporary safety zone is necessary to
provide for the safety of the crew,
spectators, and other vessels and users
of the waterway.

Discussion of Rule

The Coast Guard is establishing a
safety zone that will be enforced from
2 p.m. to 4 p.m. on October 19, 2009.
The safety zone will consist of a 300
foot radius around the end of Grape
Street Pier 2 in San Diego Bay.

The safety zone is necessary to
provide for the safety of the crews,
spectators, and other vessels and users
of the waterway. Persons and vessels
will be prohibited from entering into,
transiting through, or anchoring within
this safety zone unless authorized by the
Captain of the Port or his designated
representative.
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Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below, we summarize our analyses
based on 13 of these statutes and
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the impact of this rule to
be so minimal that a full Regulatory
Evaluation is unnecessary. This
determination is based on the location
and small size of the safety zone.
Commercial vessels will not be
hindered by the safety zone.
Recreational vessels will not be allowed
to transit through the designated safety
zone during the specified times.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of San Diego Bay from 2 p.m.
to 4 p.m. on October 19, 2009.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
enforced for only two hours during the
afternoon when vessel traffic is low.
Before the effective period, the Coast
Guard will publish a local notice to
mariners (LNM) and will issue
broadcast notice to mariners (BNM)
alerts via marine channel VHF 16 before
the temporary safety zone is enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodjies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.
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Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction because the
rule involves the establishment of a
safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T11-238 to
read as follows:

§165.T11-238 Safety Zone; Catholic
Church Procession; San Diego Bay, San
Diego, CA.

(a) Location. The following area is a
safety zone: All waters of San Diego
Bay, from surface to bottom, within 300
feet of the firing site located at the end
of Grape Street, Pier 2, San Diego,
California.

(b) Enforcement Period. This section
will be enforced from 2 p.m. to 4 p.m.
on October 19, 2009. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
Designated representative, means any
commissioned, warrant, or petty officers
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, or local,

State, or Federal law enforcement
vessels who have been authorized to act
on behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated on-scene representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Sector San Diego Communications
Center (COMCEN). The COMCEN may
be contacted via VHF-FM Channel 16 or
(619) 278-7033.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel must proceed as
directed.

(5) The Coast Guard may be assisted
by other Federal, State, or local
agencies.

Dated: September 21, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9—-25023 Filed 10-16-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 203
RIN 0750-AG34

Defense Federal Acquisition
Regulation Supplement; DoD Inspector
General Address (DFARS Case 2009—
D001)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to add the address of the DoD
Inspector General office designated for
receipt of information relating to a
possible contractor violation of Federal
criminal law or the civil False Claims
Act.

DATES: Effective Date: October 19, 2009.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC

20301-3062. Telephone 703—602-0328;
facsimile 703—-602—-7887. Please cite
DFARS Case 2009-D001.

SUPPLEMENTARY INFORMATION:

A. Background

Section 3.1003(b) of the Federal
Acquisition Regulation requires that, if
a contracting officer becomes aware of a
possible contractor violation of Federal
criminal law or the civil False Claims
Act, the contracting officer must
coordinate the matter with the agency
Office of the Inspector General or must
take action in accordance with agency
procedures. This final rule adds text at
DFARS 203.1003(b) to provide the
address of the DoD Inspector General
office designated to receive such
information. In addition, the rule makes
a correction to the address of the DoD
Inspector General office shown at
203.1004(b).

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment under
41 U.S.C. 418b is not required.
However, DoD will consider comments
from small entities concerning the
affected DFARS subpart in accordance
with 5 U.S.C. 610. Such comments
should cite DFARS Case 2009-D001.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval

of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 203

Government procurement.

Amy G. Williams,
Defense Federal Acquisition Regulations
System.

m Therefore, 48 CFR Part 203 is
amended as follows:

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 1. The authority citation for 48 CFR
Part 203 continues to read as follows:
Authority: 41 U.S.C. 421 and 48 CFR

Chapter 1.

m 2. Section 203.1003 is added to read
as follows:
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203.1003 Requirements.

(b) Notification of possible contractor
violation. Upon notification of a
possible contractor violation of the type
described in FAR 3.1003(b), coordinate
the matter with the following office:
DoD Inspector General, Investigative
Policy and Oversight, Contractor
Disclosure Program, 400 Army Navy
Drive, Suite 1037, Arlington, VA 22202—
4704; Toll-Free Telephone: 866—429—
8011.

203.1004 [Amended]
m 3. Section 203.1004 is amended in
paragraph (b)(2)(ii) by removing
“Washington, DC 22202-2884"" and
adding in its place “Arlington, VA
22202-4704".

[FR Doc. E9-25066 Filed 10-16-09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 225 and 252
RIN 0750-AG33

Defense Federal Acquisition
Regulation Supplement; Restriction on
Research and Development—Deletion
of Obsolete Text (DFARS Case 2009-
D005)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to remove obsolete text
addressing a restriction on awards to
foreign entities for DoD research and
development. The restriction
implemented a statutory provision that
is no longer in effect.

DATES: Effective Date: October 19, 2009.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone 703—-602—-0328;
facsimile 703—-602-7887. Please cite
DFARS Case 2009-D005.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule removes DFARS
225.7016, Restriction on Research and
Development, since the underlying
statutory provision (Section 744 of the
DoD Appropriations Act for Fiscal Year

1973 (Pub. L. 92-570)) is no longer in
effect. Section 744 of Public Law 92-570
prohibited the use of DoD
appropriations to make an award to any
foreign corporation, organization,
person, or entity, for research and
development in connection with any
weapon system or other military
equipment, if a U.S. corporation,
organization, person, or entity was
equally competent and willing to
perform at a lower cost.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment under
41 U.S.C. 418b is not required.
However, DoD will consider comments
from small entities concerning the
affected DFARS subparts in accordance
with 5 U.S.C. 610. Such comments
should cite DFARS Case 2009-D005.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Amy G. Williams,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 225 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
Parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION
225.7016 [Removed]
m 2. Section 225.7016 is removed.

225.7017, 225.7017-1, 225.7017-2,
225.7017-3, and 225.7017-4
[Redesignated]

m 3. Sections 225.7017, 225.7017-1,
225.7017-2, 225.7017-3, and 225.7017—
4 are redesignated as sections 225.7016,
225.7016-1, 225.7016-2, 225.7016-3,
and 225.7016—4 respectively.

225.7016-3 [Amended]

m 4. Newly designated section
225.7016-3 is amended in paragraph
(b), in the second sentence, by removing
225.7017-3” and adding in its place
#225.7016-3".

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7018 [Amended]

m 5. Section 252.225-7018 is amended
in the introductory text by removing
“225.7017—4" and adding in its place
#225.7016-4".

[FR Doc. E9-25067 Filed 10-16-09; 8:45 am]|
BILLING CODE 5001-08—P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 172 and 174

[RSPA Docket No. 2006-26322 (HM—206F)]
RIN 2137-AE21

Hazardous Materials: Revision of

Requirements for Emergency
Response Telephone Numbers

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: In this final rule, PHMSA is
amending the Hazardous Materials
Regulations to clarify requirements
governing emergency response
information services provided by
arrangement with hazardous materials
offerors (shippers). In order to preserve
the effectiveness of these arrangements
for providing accurate and timely
emergency response information,
PHMSA is requiring basic identifying
information (offeror name or contract
number) to be included on shipping
papers. This information will enable the
emergency response information
provider to identify the offeror on
whose behalf it is accepting
responsibility for providing emergency
response information in the event of a
hazardous materials incident and obtain
additional information about the
hazardous material as needed.
DATES: Effective Date: The effective date
of this final rule is November 18, 2009.
Voluntary Compliance Date: PHMSA
is authorizing immediate voluntary
compliance beginning November 18,
2009.

FOR FURTHER INFORMATION CONTACT: Joan
MclIntyre, Office of Hazardous Materials
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Standards, telephone (202) 366—8553,
Pipeline and Hazardous Materials Safety
Administration.

SUPPLEMENTARY INFORMATION:

I. Background

On July 2, 2007, PHMSA issued a
notice of proposed rulemaking (NPRM;
72 FR 35961) proposing to make a
narrow, clarifying change to the
requirements of the Hazardous Materials
Regulations (HMR; 49 CFR Parts 171—
180) applicable to emergency response
telephone numbers on shipping papers.
With limited exceptions not applicable
here (refer to §§172.600(d) and
172.604(c)), the HMR require shipments
of hazardous materials to be
accompanied by shipping papers and
other documentation designed to
communicate to transport workers and
emergency responders the hazards
associated with a specific shipment.
This information must include the
immediate hazard to health; risks of fire
or explosion; immediate precautions to
be taken in the event of an accident;
immediate methods for handling fires;
initial methods for handling spills or
leaks in the absence of fire; and
preliminary first aid measures. The
information must be in writing, in
English, and presented on a shipping
paper or related shipping document (see
§172.602).

In addition to written emergency
response information, § 172.604(a) of
the HMR requires a person who offers
(offeror) a hazardous material for
transportation in commerce to list an
emergency response telephone number
on the shipping paper. The emergency
response telephone number must
connect a caller to the offeror or to a
person capable of and accepting
responsibility for providing detailed
information about the hazardous
materials shipment. The emergency
response telephone number is used by
emergency responders and transport
workers to obtain detailed, product-
specific information, including
directions for remedial measures to be
taken in the event of an incident during
transportation.

The telephone number must be
answered by a person who is
knowledgeable about the material being
shipped and possesses comprehensive
emergency response and incident
mitigation information for that material,
or has immediate access to a person
who possesses such knowledge. Under
this standard, “immediate access”
requires the emergency response
information to be provided to the
emergency responder or transportation
worker promptly and with no undue
delay. Additionally, the emergency

response telephone number must be
active, with no limitations, during the
entire time a shipment is in
transportation, including storage
incidental to movement and intermodal
shipments that are transferred from one
carrier to another for continued
transportation. Simply stated, the term
“‘storage incidental to movement”
means storage occurring between the
time a hazardous material is offered for
transportation and the time it is
delivered to the consignee (see § 171.8
for complete definition for “storage
incidental to movement’’).

As currently required in § 172.604(b),
if the offeror uses the services of an
emergency response information
provider (ERI provider), the offeror must
ensure that the ERI provider has up-to-
date information on the hazardous
material and that the ERI provider is
capable of and has accepted
responsibility for providing detailed
emergency response information
applicable to the hazardous material.

As discussed in the preamble to the
NPRM, we have become aware of a
number of problems associated with
emergency response telephone numbers
on shipping papers, specifically related
to the increasing use by offerors of ERI
providers to comply with the
requirements of § 172.604. In such
situations, the original offeror enters
into a contract or agreement with an
agency or organization (industry
associations may offer this service to
their members) accepting responsibility
for providing detailed emergency
response information in accordance
with § 172.604(b). The telephone
number on the shipping paper is the
telephone number of the ERI provider,
but the original offeror is not required
to include a notation to this effect on the
shipping paper, nor is the name of the
original offeror required to appear on
the shipping paper. Thus, the identity of
the person who arranged with the ERI
provider is not readily available through
shipping documentation.

This problem is exacerbated because,
under the HMR, a carrier or freight
forwarder preparing a shipping paper
for the continued movement of a
hazardous material in commerce may
rely on information provided by the
original offeror for the preparation of the
new shipping paper (for example, the
classification of the material, the
compatibility of the material with the
packaging being used, or the emergency
response telephone number), so long as
the carrier or freight forwarder exercises
due care. For example, a carrier or
freight forwarder may rely on an
emergency response telephone number
provided by a preceding offeror unless

it is aware (or should be aware) of facts
indicating the emergency response
telephone number is not operative (such
as when the offeror has not contracted
with the ERI provider) and does not
meet the requirements of § 172.604(b).
The initial shipment of hazardous
materials may be handled by several
entities before reaching its final
destination. For example, a motor
carrier may accept a shipment from the
originating offeror for transportation and
deliver the material to a freight
forwarder to arrange continued
transportation. The freight forwarder
may prepare shipping papers using the
emergency response telephone number
provided by the originating offeror. The
freight forwarder may then arrange for
continued shipment of the hazardous
material by rail; a rail carrier may
prepare shipping documentation using
the information, including the
emergency response telephone number,
provided by the freight forwarder. The
shipping documentation accompanying
the shipment may or may not include
the name of the originating offeror. In
cases where the originating offeror
arranges with an emergency response
service to provide telephone service, the
nexus between the offeror and ERI
provider may be lost as new shipping
papers are prepared at each stage of
transportation. For example, when new
shipping papers are prepared for
continued transportation of the
hazardous materials, the original
offeror’s name is typically removed and
replaced with the subsequent offeror’s
name. When the initial offeror is also
the ERI registrant, that information is no
longer available when the emergency
responder calls the ERI provider.
Without the name of the offeror who
arranged for an emergency response
service, an ERI provider may not be able
to communicate the product-specific
information that was provided by the
original offeror. This could result in a
serious problem if transportation
workers or emergency response
personnel must use the telephone
number to request assistance in
handling an accident or emergency.
Most ERI providers will attempt to
provide assistance whether or not they
can verify that an offeror arranged for
emergency response service. However,
without the identification of the
particular offeror who has made
arrangements with the service, it may
not be possible for the emergency
response service to quickly access
information specific to the material
involved in an incident, thereby
defeating the purpose of the
requirement in § 172.604 to enable
transport workers and emergency
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response personnel to expeditiously
obtain detailed information about a
hazardous materials shipment. A delay
or improper response due to lack of
accurate and timely emergency response
information may place emergency
response personnel, transportation
workers, and the general public at
increased risk. Expeditious
identification of the hazards and
direction for appropriate handling and
clean up associated with specific
hazardous materials is critical in
mitigating the consequences of
hazardous materials incidents.

To remedy this problem, in the NRPM
we proposed to require that when an
ERI provider is used to comply with the
requirements of § 172.604, the offeror
must be identified on the originating
shipping paper and any subsequent
shipping papers that use the ERI
provider’s emergency response
telephone number. Specifically, we
proposed to:

1. Require the offeror who made the
arrangement with the ERI provider to be
identified on the shipping paper. Any
party preparing a shipping paper would
be required to identify the original
offeror, by name or contract number,
with the emergency response telephone
number indicated on the shipping
paper, and clearly note the
identification in association with the
emergency response telephone number,
or insert and identify its own emergency
response telephone number conforming
to the requirements in Subpart G of Part
172.

2. Clarify that any person preparing a
subsequent shipping paper for
continued transport of hazardous
materials must include the original
offeror’s name if that offeror is the
registrant for the emergency response
telephone service. Again, the name of
the original offeror or its contract
number with the ERI provider would be
required to be included on the shipping
paper, or the person preparing
subsequent shipping papers must insert
and identify by name its own valid
emergency response number conforming
to the requirements in Subpart G of Part
172.

3. We also proposed the following
clarifications:

—To clarify that international telephone
numbers used to comply with the
emergency response telephone
number requirement must include the
country code, and city code as
appropriate.

—To clarify that the emergency
response telephone number
requirements do not apply to
transport vehicles or freight

containers containing lading that has
been fumigated and displays the
FUMIGANT marking, as required by
§173.9 of the HMR, unless other
hazardous materials are present in the
cargo transport unit.

II. Comments to the NPRM

A total of 23 persons submitted
comments to the NPRM, representing
industry associations, emergency
responders, emergency response
information services, offerors, carriers,
and the general public. The comments
may be accessed via http://
www.regulations.gov and are as follows:

1. Arkema, Inc.—PHMSA-2006—
26322-02.

2. The FPL Group—PHMSA-2006—
26322-04.

3. Jerry Shipman—PHMSA-2006—
26322-06.

4. Institute of Makers of Explosives
(IME)—PHMSA—-2006-26322—-07.

5. International Vessel Operators
Hazardous Materials Association
(VOHMA)—PHMSA-2006—26322-08
and 09.

6. American Trucking Associations
(ATA)—PHMSA—-2006-26322—-10.

7. United Parcel Service (UPS)—
PHMSA-2006-26322—11.

8. Air Products and Chemicals (Air
Products)—PHMSA-2006-26322-12.

9. Aviation Suppliers Association
(ASA)—PHMSA-2006—-26322-13.

10. Gouncil on Radionuclides and
Radiopharmaceuticals, Inc. (CORAR)—

PHMSA-2006-26322—-14.

11. Association of American Railroads
(AAR)—PHMSA—-2006-26322—15.

12. Gouncil on Safe Transportation of
Hazardous Articles (COSTHA)—
PHMSA-2006-26322—16.

13. National Association of Chemical
Distributors (NACD)—PHMSA-2006—
26322-17.

14. Veolia ES Technical Solutions
LLGC (Veolia)—PHMSA-2006-26322-18.

15. The Chemical Emergency
Transportation Center (CHEMTREC)—
PHMSA-2006-26322—-19.

16. Fed Ex Express (Fed Ex)—
PHMSA-2006-26322-20.

17. American Pyrotechnics
Association (APA)—PHMSA-2006—
26322-21.

18. Utility Solid Waste Activities
Group (USWAG)—PHMSA-2006—
26322-22.

19. International Association of Fire
Chiefs (IAFC)—PHMSA-2006—-26322—
23.

20. National Paint & Coatings
Association (NPCA)—PHMSA—-2006—
26322-24.

21. Veolia Environmental Services
(Veolia)—PHMSA-2006—-26322-25.

22. Lighter Association, Inc.—
PHMSA-2006—-26322-26.

23. Dangerous Goods Advisory
Council (DGAC)—PHMSA-2006—
26322-27.

III. Revisions to the HMR Adopted in
This Final Rule

In this rulemaking we are requiring
the offeror who is registered with the
ERI provider, as reflected by the
provider’s telephone number on
shipping papers, to be identified on the
shipping paper. Specifically, we are
revising the HMR to:

1. Require an offeror who has made an
arrangement with an ERI provider to be
identified on the shipping paper in clear
association with the emergency
response telephone number. In response
to comments, we are clarifying that if
the name of the offeror is prominently
and clearly listed elsewhere on the
shipping paper, it need not also be
listed in association with the emergency
response telephone number.

2. Clarify that any person preparing a
subsequent shipping paper for
continued transport of a hazardous
materials shipment must include the
offeror’s name (whether the original or
subsequent offeror) that is the registrant
for the ERI provider and that will be in
use for the continued transportation of
the shipment. The name of the original
or subsequent offeror or its contract
number with the ERI provider must be
included on the shipping paper. If the
original or subsequent offeror is not
continuing as the registrant with the ERI
provider, the person preparing
subsequent shipping papers must insert
and identify by name its own valid
emergency response telephone number
conforming to the requirements in
Subpart G of Part 172.

3. Clarify that the person answering
the ERI provider’s telephone number
transmits all written information in
English.

4. Clarify that international telephone
numbers used to meet the emergency
response telephone number requirement
must include the international access
code or a “+” sign as a placeholder for
the international access code, country
code, and city code as appropriate.

5. Clarify the term “clear association”
with respect to the placement of the
identity of the registrant of the ERI
provider.

6. Clarify the current requirement for
the emergency response telephone
number to be provided on the shipping
paper in a “clearly visible” location.

7. Clarify that the emergency response
telephone number requirements do not
apply to transport vehicles or freight
containers containing lading that has
been fumigated and displays the
FUMIGANT marking, as required by
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§173.9 of the HMR, unless other
hazardous materials are present in the
cargo transport unit.

The amendments in this final rule are
intended to fill a gap that was
unforeseen when we initially adopted
these requirements in 1989 under
Docket HM-126C (54 FR 27138, 06/27/
89). The amendments in this final rule
will help to ensure that transportation
workers and emergency response
personnel are provided with accurate
and timely information about the
hazardous materials involved in a
transportation accident or other
emergency. This final rule will also
serve to eliminate delays in
transportation due to lack of such
information, and eliminate problems
created when compliance personnel are
not able to verify emergency response
telephone numbers.

IV. Discussion of Comments

As discussed in detail below, we
received comments that are mostly
supportive of our proposal to require
basic identifying information to be
included on shipping papers and some
that are not supportive. However, some
comments express concerns on certain
provisions and request additional
revisions. Some comments, such as
defining the term “interlining carrier”
and adopting authorization to use
electronic data information are beyond
the scope of this rulemaking and,
therefore, are not addressesd in this
final rule.

DGAC agrees that it is necessary to
have a clear linkage between the offeror
making arrangements with an ERI
provider and the provider’s emergency
response telephone number, but
recommends that we address this issue
as part of our ongoing initiative to
identify ways to promote faster, more
efficient communication among
shippers, carriers, and emergency
responders through the use of electronic
data exchange technologies. This
initiative is a long-term project that may
not be completed for several years. This
final rule is intended to minimize delay
or improper response resulting from a
lack of accurate and timely emergency
response information. Absent regulatory
action, emergency response personnel,
transportation workers, and the general
public could be placed at increased risk.
Thus, we do not believe delaying this
rulemaking is justified.

Of the commenters supporting the
intent of this rulemaking, VOHMA
comments that valuable time is lost
when shipments are delayed while
emergency responders or enforcement
officers are attempting to obtain or
verify emergency response information

and their efforts are obstructed because
the party who arranged with the ERI
provider is not noted on the shipping
papers. CHEMTREC, an ERI provider,
comments that for the arrangement
between the registrant and CHEMTREC
to work effectively, the registrant must
be identified on the shipping paper. The
IAFC comments that first responders
can prevent or reduce the amount of
damage or injury at the scene if they
have specific information on the
hazardous materials and also states that
the safety of the public and emergency
responders, and the impact on business
operations can depend on quickly
obtaining comprehensive and correct
information.

A detailed discussion of comments to
the NPRM follows.

A. Reliance on Original Information

Several commenters, including Fed
Ex and UPS, ask us to restate the
clarification that was published under
Docket HM—-223A (70 FR 43638) and
reiterated in the HM—206F NPRM. The
clarification addressed a carrier relying
on information provided by the original
or previous offeror of the hazardous
material.

As stated in the NPRM’s preamble (72
FR 25962), the definition of a “person
who offers or offeror” includes “any
person who performs, or is responsible
for performing, any pre-transportation
function required under this subchapter
for transportation of the hazardous
material in commerce.” The definition
further provides that a carrier is not an
offeror when it performs a function as
a condition of accepting a hazardous
material shipment for continued
transportation without performing a pre-
transportation function (see definition
for “pre-transportation function” in
§171.8). In accordance with §171.2(f),
an offeror and carrier may rely on
information provided by a previous
offeror or carrier unless it knows or a
reasonable person acting in the
circumstances and exercising reasonable
care would know, that the information
provided is incorrect. Under § 5123(a)(1)
of the Federal hazardous materials
transportation law (Federal hazmat law,
49 U.S.C. 5101 et seq.), a person acts
knowingly when the person has actual
knowledge of the facts giving rise to the
violation; or a reasonable person acting
in the circumstances and exercising
reasonable care would have that
knowledge.

An offeror or an interconnecting
carrier who knowingly or willfully
provides incorrect information to a
subsequent carrier, or a subsequent
carrier who knowingly accepts and
continues to use inaccurate information,

is in violation of the HMR. A civil or
criminal penalty (see §§107.329 and
107.333) may be assessed against any
person subject to the HMR who
knowingly or willfully offers for
transportation or transports a hazardous
material in a manner not complying
with the HMR.

To reiterate, a carrier, freight
forwarder, or other entity may rely on
the previous information unless the
entity has knowledge that the
information is incorrect. Ensuring
correct information is the responsibility
of the person preparing shipping papers,
and any person with knowledge of
incorrect information may not continue
to use that information. Communication
between the original and subsequent
offeror before the shipment reaches the
subsequent offeror may be warranted in
cases when confusion exists on whether
the original offeror’s ERI provider will
continue to be used.

B. Use of Emergency Response Number
by Subsequent Offerors

Some commenters read the NPRM as
proposing to require the original offeror
to maintain its emergency response
information telephone number for
subsequent offerors when no agreement
has been authorized by the original
offeror. For example, IME requests that
we correct or confirm its understanding
that the “option” to use the originating
offeror’s emergency response number
applies only to that offeror’s shipment.
The commenters state that they support
the intent of the rule, but that we appear
to be expanding the requirement for
originating offerors to provide and
monitor emergency response
information telephone numbers beyond
the delivery of the shipment to the
destination on the original offeror’s
shipping papers.

The commenters have misread the
NPRM. We did not propose to require
the original offeror to maintain an
emergency response telephone number
throughout subsequent offerors’
movements of hazardous materials. We
proposed only that the existing
requirement for the notation of an
emergency response telephone number
be augmented by the inclusion of the
registrant’s name or contract number
with the ERI provider. This rulemaking
was prompted, in part, because some
subsequent carriers when preparing new
shipping papers were omitting the
initial registrant’s name, inserting their
own name, but retaining the initial
offeror’s ERI provider for which the
initial offeror was the registrant.
Whether in cases where the previous
offeror’s ERI provider was intended to
end upon acceptance of the shipment by
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the subsequent offeror or was intended
to be active for the subsequent offeror,
the identifying link to the ERI provider
was lost and the telephone number was
no longer operative for the shipment.
Whether the original or previous
offeror’s ERI provider’s telephone
number remains active for a subsequent
offeror is a matter of agreement between
the two parties. A subsequent offeror
may not assume that it has authorization
to use the original or previous offeror’s
emergency response telephone number.

C. Use of the Terms “Emergency
Response Service Provider” and
“Emergency Response Information
Provider”

DGAC and CHEMTREC comment that
our use of the term “emergency
response service provider’ connotes a
range of emergency services beyond that
required by the emergency response
telephone number and may lead to
confusion. The commenters suggested
the use of the term “emergency response
information provider.” We agree the
term provides clarity and have made the
revision.

Veolia states that the term
“emergency response information” is
defined in § 172.602(a) as the minimum
information that must be made
available, but that in § 172.604(a)(2),
when describing the information that
must be maintained by the emergency
response information provider, we use
the phrase “comprehensive emergency
response and incident mitigation
information.” Veolia requests that we
remove the latter phrase in § 172.604
and replace it with “emergency
response information.” We note
concerning this comment that the two
sections are intended for two different
purposes. Section 172.602 refers to the
emergency response information that
must be printed on or attached to the
shipping paper, while § 172.604 is
specific to the emergency response
telephone number. The person manning
the emergency response information
telephone number must be able to
provide specific and detailed
information about the hazardous
material (for example, characteristics of
the material and comprehensive
emergency response information) to
supplement and expand on the written
emergency response information
provided with the shipping paper, such
as the Emergency Response Guide
(ERG), including comprehensive
emergency response and incident
mitigation information. The person
should have the capability of contacting
the shipper for additional information
and/or have immediate access to such

information. For this reason, we are not
making the requested change.

D. Comprehensive Knowledge of the
Shipment and Needs of Emergency
Response Personnel

Some commenters express concern
about obtaining the most comprehensive
knowledge regarding the specific
hazardous materials being shipped,
stating that the only way to do this is
through direct access to the offeror.
ATA states that the NPRM does not
directly address the problem of ensuring
that emergency responders will have
direct access to the offeror. Air Products
suggests that if a subsequent carrier or
freight forwarder prepares its own
subsequent shipping papers and uses an
“outside”” ERI provider, the subsequent
offeror and provider may not have the
necessary information to properly
advise emergency responders on the
scene. APA states that the emergency
response telephone number, hazardous
materials description and manifests
should carry over throughout an
intermodal shipment from the initial
offeror to the final consignee. (As a note:
APA contracts with a third party
emergency response provider who
provides detailed emergency response
information conforming to § 172.604.
APA members may participate in the
service and register through APA, and
APA submits the participant list to the
ERI provider; thus, each member is
individually registered.) IAFC states that
general reference materials are not
substitutes for direct contact with the
offeror who has the most knowledge of
the product.

We agree with the commenters that
the offeror will have the most
comprehensive knowledge about a
specific hazardous material. That is why
the HMR requirement for the emergency
response telephone number allows for
and, indeed, anticipates that the number
provided by the original offeror will
often be utilized throughout
transportation from the original offeror
to the consignee. We remind offerors
and ERI providers that § 172.604(a)(2)
requires the telephone number to be that
of a person who is either knowledgeable
of the hazardous material being shipped
and has comprehensive emergency
response and incident mitigation
information for that material, or has
immediate access to a person who
possesses such knowledge and
information. We agree with IAFC’s point
that knowledgeable contacts require
more than a rote reading from general
reference materials, such as the ERG.
Offerors must meet the existing
comprehensive emergency response
requirement by supplying the ERI

provider and subsequent offerors, as
applicable, with complete and detailed
information relevant to the hazardous
material, and subsequent offerors must
also supply any ERI provider that they
engage for themselves with the
additional information supplied to them
by the original or previous offeror. We
remind the reader that § 172.604(b)
currently requires the ERI provider to
have detailed information concerning
the hazardous material and specifies
that “the person offering a hazardous
material for transportation who lists the
telephone number of an agency or
organization shall ensure that the
agency or organization has received
current information on the material as
required by paragraph (a)(2),” which
specifies comprehensive and incident
mitigation information for the material.
Again, a rote reading alone is not
sufficient.

COSTHA contends that the existing
emergency response telephone number
requirement fully meets the needs of
emergency response personnel and that
we should only clarify the existing
requirement that all hazardous materials
shipping documentation must include
an emergency response contact number
representing the number supplied by
the offeror. The Lighter Association also
questions the advantage of the
identification of the party who is
registered with the provider, stating that
products such as lighters go through
many hands (sales agents, distributors,
retailers and other third parties) and
that often the identity of the party
registered with the provider is not
known. The Lighter Association asserts
that identification of the material by
hazard class on the shipping paper and
the marking and placarding
requirements are sufficient and states
that the registrant most likely is “not
going to be readily available.”

These commenters appear to have
misread the NPRM. The purpose of the
NPRM proposals is to enable emergency
responders and transportation workers
to readily obtain information from a
third-party provider, not for them to
obtain the information from the
registrant. When the provider is called
and the registrant cannot be matched
with the product, the provider attempts
(with no obligation when an offeror is
not registered) to respond with general
information applicable to the shipping
description, but the product specific
information cannot be obtained because
the identity of the registrant is not
known. Providing comprehensive
information for any hazardous material
is critical to ensure that emergency
response personnel and transportation
workers are equipped with the means to
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respond appropriately and as swiftly as
possible to a hazardous material
situation. Such information is
particularly important if the hazardous
material is shipped under a generic
shipping name (e.g., flammable liquid
n.o.s.) where complete emergency
response information may depend on an
in-depth knowledge of the hazardous
constituents of the material. If the
emergency response information
provider cannot identify the registrant,
then the complete and product specific
information about the hazardous
material cannot be provided to the
emergency responders.

We cannot emphasize enough that
lack of complete information applicable
to the hazardous material being
transported impacts the ability of
emergency response personnel to
properly, safely and expeditiously take
action when an incident occurs. Crucial
delays can occur with the response and
clean up process when the identity of
the offeror registered with the ERI
provider is not reflected on the shipping
paper. The delays may result in serious
risks to people and the environment,
and may also disrupt the continued
transportation of shipments when
emergency responders and
transportation workers are pressed to
take valuable time on the scene of an
incident to obtain emergency response
information. CHEMTREC asks us to
inform the regulated community that it
makes it known to each person
registering with CHEMTREC that either
the previous offeror should be indicated
on the shipping paper (if continuing to
maintain an emergency response
telephone number), or the party that has
taken on the offeror function should
itself be registered.

E. Format on Shipping Papers

Several commenters request that we
provide a specific format for the
identification of the registrant of the ERI
provider, stating that, as proposed, it
may not always be clear who is
registered with the ERI provider. For
example, COSTHA notes that shipments
being consolidated into one freight
container may contain materials from
more than one offeror, with each
providing a separate emergency
response telephone number and that
many less-than-truckload (LTL) carriers
create manifests or delivery receipt
documents that provide the original
offeror’s name and emergency response
contact information. COSTHA states
that to create shipping documents to
include the offerors’ name or contract
number registered with the ERI provider
would be confusing to emergency
personnel and create more errors.

With respect to multiple shipments
being consolidated into one freight
container, currently, when more than
one emergency response telephone
number is needed for consolidated
hazardous materials, the various
emergency response telephone numbers
are required to be noted following the
applicable shipping descriptions. We do
not agree that the addition of registrant
information in association with the
applicable telephone number will create
confusion.

Veolia is supportive of the
rulemaking, but requests that when the
offeror noted on the shipping paper is
the registrant of the ERI provider, no
need exists to reenter the offeror’s name
near the emergency response telephone
number. Similarly, DGAC states its
assumption that the offeror’s identity is
not required to be repeated if the
identification is noted “elsewhere” on
the shipping document, particularly
with international shipments.

We continue to be concerned that if
the registrant with an ERI provider is
not clearly identified, the nexus
between the registrant and the provider
will be lost. However, we agree with the
commenters that if the registrant is
prominently, clearly and readily
identified elsewhere on the shipping
paper—e.g., the offeror listed on the
shipping paper is also the registrant and
clearly identified—then the registrant
need not also be listed in association
with the emergency response telephone
number. Subsequent entities in the
transportation chain (carriers, freight
forwarders, etc.) that prepare new
shipping papers must ensure that the
name or the contract number of the
original offeror, if that offeror’s ERI
telephone number remains in effect, is
provided in association with the
emergency response telephone number,
unless prominently identified
elsewhere.

CHEMTREC states that precious time
is lost when the caller on the scene of
an incident is having trouble identifying
the registered offeror because of the lack
of uniformity of the information on
shipping papers. CHEMTREC also
comments (and we agree) about the
necessity of taking care when preparing
new shipping papers with regard to
ensuring that the name or contract
number is not inadvertently altered,
which can create problems and delays
in correctly identifying the registered
offeror. We received complaints that the
telephone number is also difficult to
quickly identify when its positioning on
the shipping paper is located near other
text in a manner that blends the
telephone number with other text (such
as when using small, difficult-to-read

font size), thereby rendering the number
difficult to locate and/or to read.

Based on the comments received
concerning the necessity of a standard
format for the registrant information, we
are revising the regulatory text to read
that the identification of the registrant of
the emergency response telephone
number provider must be placed
immediately before, after, above or
below the telephone number, unless the
registrant is prominently, clearly and
readily identified elsewhere on the
shipping paper as discussed earlier in
this preamble. This should provide
sufficient flexibility for the creation of a
shipping paper while ensuring that the
registrant is clearly identified. In
addition, considering the exception
being incorporated in this final rule and
based on the comments specific to being
unable to quickly identify the registered
offeror as well as identify and easily
read the telephone number itself, we are
revising the regulatory text by clarifying
the meaning of “clearly visible” and
“prominently, clearly and readily
identifiable” in § 172.604(a)(3)(ii) and
(b)(2), respectively. We are making this
clarification so that there is no question
as to the intent of the requirement,
including that it encompasses the
readability of the information (registered
offeror and telephone number), as well
as the location.

F. International Access Codes

Several commenters request
clarification in the regulatory text
regarding the use of international
emergency response telephone numbers.
DGAC suggests an expansion of the text
to make clear that the international
access code, country code and city code
must be included when the emergency
response telephone number is an
international call. We agree and in this
final rule have revised the regulatory
text in § 172.604(a) accordingly.
Additionally, we are adding the use of
the “+” (plus) sign, which we
understand is already commonly used
in international commerce, as an option
to noting the specific international
access code. Each country has an
international access code used to dial
out of the country and a country calling
code used to dial into a country.
Generally, the international access code
is replaced with a “+” (plus) sign for
telephone numbers published for
international calling. The plus sign is a
universal prefix and means that the
caller must use the specific prefix
assigned to his or her country. Many
telephones allow the plus sign to be
entered, although the method may vary.
For example, most GSM (global system
for mobile communications) mobile
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phones allow the plus sign to be entered
by either holding the “0” (zero) key or
striking the “*” (asterisk) key twice; the
plus sign is automatically converted to
the correct international access code.
UPS asks whether requiring country
and city codes prohibits the use of a
toll-free telephone number. This
requirement does not prevent the use of
a toll-free telephone number, provided
an emergency responder can dial the
number as it appears on the shipping
paper without stopping to look up
international access, country and city
codes, and provided the toll-free
telephone number meets the
requirements in Subpart G of Part 172,
including the current requirement in
§ 172.604(a)(2) that specifies a telephone
number may not entail a call back (such
as an answering service, answering
machine, or beeper device) and identity
provision adopted in this final rule.

G. Notification of the Pilot-in-Command

UPS is concerned that the
requirements for the Notification of
Pilot-in-Command (NOTOC) contains
“extraneous” information and cites a
petition for rulemaking (P-1487) in
which UPS requests a thorough review
of the NOTOC requirements. We will
address the UPS petition in a future
rulemaking.

H. Costs and Time Needed To
Implement

Some commenters believe that the
provision in this final rule will impose
significant costs and be difficult and
time consuming to implement for
carriers and offerors. UPS states that the
requirement will impact: (1) The design
of shipping papers by impinging on
scarce available space, (2) the
programming of computer systems by
requiring reprogramming of countless
systems used to print the information,
(3) communication protocols between
UPS’s customers and UPS’s internal
systems, and (4) enforcement protocols
used by inspectors. UPS estimates its
costs will be between $1 million to $1.5
million and entail 40—60 weeks of work
to make the change. UPS states that
programming resources will need to be
allocated and system changes will need
to be tested. COSTHA requests a review
of expenses associated with adopting
the requirement and an extension of the
compliance date if we proceed with the
final rule.

We disagree with the commenters
who state that the adoption of the
revision to the HMR would be too costly
and time consuming to implement. The
emergency response telephone number
is currently required on shipping
papers. Adding a notation to identify

the person who contracted with the ERI
provider and reprogramming the
shipping papers should not add the
significant time and cost to the degree
these commenters suggest. Also, it is our
understanding that the notation for the
identity of the person registered with an
ERI provider is currently relatively
common industry practice. The costs
associated with this rulemaking are
considerably outweighed by the safety
benefits resulting from faster and more
efficient responses to accidents and
emergencies. Moreover, the final rule
will reduce transportation delays
incurred when emergency responders
must spend time to obtain product
specific information.

UPS and Fed Ex request a two-year
extended compliance date. We believe
the revision in this rulemaking
addresses a critical safety issue and that
a two-year extended compliance date is
an excessive amount of time to
implement the notation on shipping
papers. However, to minimize costs
associated with reprogramming
computer systems and implementing
the notation, we agree to provide an
extended compliance date until October
1, 2010 to minimize the costs for those
businesses that have not already
incorporated the identity of the
emergency response telephone number
provider’s registrant into their shipping
paper format. A one-year extended
compliance date will also allow
sufficient time to include this revision
into training programs, complete
changes to systems supporting shipping
papers, and deplete current stocks of
shipping papers if necessary.

L?I?S agsllseg that the revisi(})]ns in this
final rule be made effective at the same
time as the next publication of the
International Givil Aviation
Organization’s (ICAO) Technical
Instructions for the Safe Transportation
of Dangerous Goods by Air (ICAO
Technical Instructions). We plan to
submit the revision for US Variation 12
(emergency response telephone number)
to ICAO before its next publication,
which is scheduled to be effective on
January 1, 2010.

I. Editorial Correction and Additional
Revisions

UPS asked us to explain our reason
for deleting the word ““or” in
§172.604(a)(3)(i). The proposed deletion
was an error and has been corrected in
this final rule.

ASA and UPS state that the wording
in §172.201(d) is not consistent with
the “fuller requirement” in § 172.604(b)
and request that we repeat the
§172.604(b) text in §172.201(d). UPS’
objection is that in the NPRM,

§172.201(d) referred to identification of
the “person” and did not reference “or
contract number.” The proposed
§172.201(d) clearly stated: “* * *a
shipping paper must contain an
emergency response telephone number
and, if utilizing an emergency response
information telephone number service
provider, identify the person who has a
contractual agreement with the service
provider, as prescribed in subpart G of
this part.” Identifying the person in
accordance with Subpart G is a clear
statement and consistent with the
treatment of references throughout the
HMR. Repeating the particulars is
redundant, but in this final rule we are
adding a parenthetical ““(by name or
contract number)” following the word
“person.”

VOHMA requests that we revise
§ 174.26 to clarify that the requirement
to include the identifying information
adopted in this final rule applies. We
have made the clarification.

IV. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and was not
reviewed by the Office of Management
and Budget. This proposed rule is a
non-significant rule under the
Regulatory Policies and Procedures of
the Department of Transportation [44 FR
11034].

The amendments in this final rule
should not result in significant costs to
add the required information to
shipping papers. The emergency
response telephone number is currently
required on the shipping paper. Adding
a notation to identify the person who
arranged with an ERI provider should
not add any significant time to the
process of completing a shipping paper
or to the cost of providing it. Moreover,
the notation on a shipping paper of the
identity of the person who made
arrangements with an emergency
response information telephone service
is currently common industry practice
for the initial offeror. Additionally, we
are providing an exception from the
requirement where the name of the
initial offeror is prominently and clearly
shown elsewhere on the shipping paper.

As discussed earlier in this preamble,
UPS estimates that it will incur costs
between $1 million to $1.5 million and
entail 40—60 weeks of work to make the
change. UPS asserts that programming
resources will need to be allocated and
the system changes will need to be
tested. We recognize that the provisions
of this final rule will result in additional
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compliance costs. Therefore, we are
adopting a one-year transition period for
offerors and carriers to implement the
changes adopted in this final rule. This
extended transition period will help to
offset costs by providing ample time for
offerors and carriers to modify systems
and otherwise adapt their processes by
implementing the changes during a
phase-in mode. Such a phase-in
implementation method will afford
offerors and carriers the opportunity to
incorporate the revision into training
programs and complete changes to
systems supporting shipping papers
(and deplete current stocks of shipping
papers if necessary) during a period of
time that may coincide with scheduled
training programs and routine or
upcoming upgrades and revisions to
computer systems.

As a further note, considering that the
notation is already relatively common
industry practice for the initial offeror,
and considering that we are also
providing an exception from the
requirement (which was not included in
the NPRM), the implementation of the
revision will not be applicable to the
greater numbers of responsible parties
as presented in the NPRM.

Given the importance of complete and
detailed information to swift and
effective response to hazardous
materials incidents and mitigation of the
potentially harmful consequences of
those incidents, we believe the benefits
of the provisions of this final rule will
substantially outweigh the costs that
may result. The benefits include saving
lives, preventing injuries, avoiding
damage to property and the
environment, averting costly cleanup,
evacuations, closures (such as roads and
businesses) and damage mitigation, and
reducing associated transportation
delays. The availability of accurate,
complete and quickly obtained
information significantly improves
response efforts during transportation
incidents and emergencies, and benefits
offerors, carriers, emergency personnel
and the public.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria set forth in Executive Order
13132 (“Federalism”). This final rule
will preempt State, local and Indian
Tribe requirements but will not have
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal hazmat law contains an
express preemption provision (49 U.S.C.
5125(b)), preempting State, local, and
Indian Tribe requirements on covered
subjects, as follows:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous materials; or

(5) The design, manufacture,
fabrication, marking, maintenance,
recondition, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This final rule addresses covered
subject item (3) above and would
preempt State, local, and Indian Tribe
requirements not meeting the
“substantively the same” standard.
Federal hazmat law provides at section
5125(b)(2) that, if DOT issues a
regulation concerning any of the
covered subjects, DOT must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of a final rule and not later
than two years after the date of issuance.
The effective date of Federal preemption
for this rule is 90 days from the
publication date of this final rule.

C. Executive Order 13175

This final rule was analyzed in
accordance with the principles and
criteria set forth in Executive Order
13175 (“‘Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not have
Tribal implications, and does not
impose substantial direct compliance
costs, the funding and consultation
requirements of Executive Order 13175
do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines the rule is not expected to
have a significant impact on a
substantial number of small entities. In
this case, although the requirements of
this final rule will apply to a substantial
number of small entities, none would

sustain significant economic impact as a
result of the rule.

Identification of potentially affected
small entities. Businesses likely to be
affected by this final rule are persons
who offer for transportation or transport
hazardous materials in commerce,
including hazardous materials
manufacturers and distributors; freight
forwarders, transportation companies,
including air, highway, rail, and vessel
carriers and hazardous waste generators.

Unless alternative definitions have
been established by the agency in
consultation with the Small Business
Administration (SBA), the definition of
“small business” has the same meaning
as under the Small Business Act. Since
no such special definition has been
established, we employ the thresholds
published by SBA for establishments
that will be subject to the proposed
amendments if adopted. Based on data
for 2002 compiled by the U.S. Census
Bureau, more than 95 percent of persons
that would be affected by this rule are
small businesses.

Related Federal rules and regulations.
There are no related Federal rules or
regulations governing the transportation
of hazardous materials in domestic or
international commerce.

Consideration of alternate proposals
for small businesses. The Regulatory
Flexibility Act directs agencies to
establish exceptions and differing
compliance standards for small
businesses, where it is possible to do so
and still meet the objectives of
applicable regulatory statutes. In the
case of hazardous materials
transportation, it is not possible to
establish exceptions or differing
standards and still accomplish our
safety objectives.

Conclusion. While the amendments in
this final rule would apply to a
substantial number of small entities,
there will not be a significant impact on
those entities. This final rule revises the
HMR’s emergency response telephone
requirements to enable ERI providers
and others providing such service to
supply the required HMR emergency
response information to first responders.
The impact of this new requirement is
not expected to be significant; the
indication of the emergency response
telephone number on shipping papers is
a current requirement and the notation
of the identity of the emergency
response information telephone
provider’s registrant is currently
common industry practice for the initial
offeror. We are providing an exception
that will include a number of offerors,
and we are providing a one-year delayed
compliance date. The problem, as
discussed in the preamble of this



Federal Register/Vol. 74, No. 200/ Monday, October 19, 2009/Rules and Regulations

53421

rulemaking, primarily arises from
subsequent carriers omitting the
registrant’s name when preparing new
shipping papers for a shipment
continuing on to its final destination.
Our amendment to add the
identification of the telephone number’s
registrant to shipping papers will
eliminate an obstruction that could
interfere with the transmission of
crucial emergency response information
to first responders on the scene of an
incident. Additionally, the amendment
will serve to eliminate delays in
transportation due to lack of
information, and eliminate enforcement
problems stemming from possible
invalid emergency response telephone
number violations.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered.

E. Paperwork Reduction Act

By requiring that additional
information be included on certain
shipping papers, this final rule may
result in an increase in annual
paperwork burden and costs under
OMB Control No. 2137-0034. PHMSA
currently has an approved information
collection under OMB Control Number
2137-0034, “Hazardous Materials
Shipping Papers and Emergency
Response Information” expiring on May
31, 2011.

Under the Paperwork Reduction Act
of 1995, no person is required to
respond to an information collection
unless it has been approved by OMB
and displays a valid OMB control
number. Section 1320.8(d), Title 5, Code
of Federal Regulations requires that
PHMSA provide interested members of
the public and affected agencies an
opportunity to comment on information
and recordkeeping requests.

This notice identifies a revised
information collection request that
PHMSA submitted to OMB for approval
based on the requirements in this final
rule. PHMSA has developed burden
estimates to reflect changes in this final
rule. PHMSA estimates that the total
information collection and
recordkeeping burden, including the
revisions resulting from this final rule,
would be as follows:

OMB Control No. 2137-0034

Annual Number of Respondents:
250,000.
Annual Responses: 260,000,000.

Annual Burden Hours: 6,609,167.

Annual Costs: $6,675,258.67.

Requests for a copy of this
information collection should be
directed to Deborah Boothe or T. Glenn
Foster, Office of Hazardous Materials
Standards (PHH-10), Pipeline and
Hazardous Materials Safety
Administration, 1200 New Jersey
Avenue, SE., East Building, 2nd Floor,
PHH-10, Washington, DC 20590-0001,
Telephone (202) 366—8553.

F. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$120.7 million or more to either State,
local or Tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

G. Environmental Assessment

The National Environmental Policy
Act (NEPA), §§4321-4375, requires
Federal agencies to analyze proposed
actions to determine whether the action
will have a significant impact on the
human environment. The Council on
Environmental Quality (CEQ)
regulations order Federal agencies to
conduct an environmental review
considering (1) the need for the
proposed action, (2) alternatives to the
proposed action, (3) probable
environmental impacts of the proposed
action and alternatives, and (4) the
agencies and persons consulted during
the consideration process. 40 CFR
1508.9(b).

Purpose and Need. As discussed
elsewhere in this preamble, we have
become aware of a number of problems
associated with emergency response
telephone numbers on shipping papers,
specifically related to the increasing use
by offerors of ERI providers to comply
with the requirements of § 172.604. In
such situations, the original offeror
enters into a contract or agreement with
an agency or organization (industry
associations may offer this service to
their members) accepting responsibility
for providing detailed emergency
response information in accordance
with § 172.604(b). The telephone
number on the shipping paper is the
telephone number of the ERI provider,
but the original offeror is not required
to include a notation to this effect on the
shipping paper, nor is the name of the
original offeror required to appear on
the shipping paper. Thus, the identity of
the person who arranged with the ERI
provider is not readily available through
shipping documentation. Without the
name of the offeror who arranged for an

emergency response service, an ERI
provider may not be able to
communicate the product-specific
information that was provided by the
original offeror. This could result in a
serious problem if transportation
workers or emergency response
personnel must use the telephone
number to request assistance in
handling an accident or emergency.
Most ERI providers will attempt to
provide assistance whether or not they
can verify that an offeror arranged for
emergency response service. However,
without the identification of the
particular offeror who has made
arrangements with the service, it may
not be possible for the emergency
response service to quickly access
information specific to the material
involved in an incident, thereby
defeating the purpose of the
requirement in § 172.604 to enable
transport workers and emergency
response personnel to expeditiously
obtain detailed information about a
hazardous materials shipment. A delay
or improper response due to lack of
accurate and timely emergency response
information may place emergency
response personnel, transportation
workers, and the general public at
increased risk. Expeditious
identification of the hazards and
direction for appropriate clean up
associated with specific hazardous
materials is critical in mitigating the
consequences of hazardous materials
incidents.

Alternatives. PHMSA considered the
following alternatives:

No action—Under this alternative, we
would continue to permit shippers to
provide an emergency response
telephone number for an ERI provider
with no indication of the entity that
arranged for the ERI provider’s services.
This alternative does not address the
identify safety problem. Thus, it was not
selected.

Require the shipping paper to include
the name or contract number of the
person arranging for the ERI provider’s
services—Under this alternative, we
would require a shipper who utilizes an
ERI provider to comply with the
provisions of § 172.604 to include his
name or contract number so that the ERI
provider can readily retrieve and
provide shipment-specific information
in the event of an accident or
emergency. This will allow for faster,
more efficient emergency response to
incidents. This is the selected
alternative.

Analysis of Environmental Impacts.
Hazardous materials are substances that
may pose a threat to public safety or the
environment during transportation



53422

Federal Register/Vol. 74, No. 200/ Monday, October 19, 2009/Rules and Regulations

because of their physical, chemical, or
nuclear properties. The hazardous
material regulatory system is a risk
management system that is prevention-
oriented and focused on identifying a
safety hazard and reducing the
probability and quantity of a hazardous
material release. Hazardous materials
are categorized by hazard analysis and
experience into hazard classes and
packing groups. The regulations require
each shipper to classify a material in
accordance with these hazard classes
and packing groups; the process of
classifying a hazardous material is itself
a form of hazard analysis. Further, the
regulations require the shipper to
communicate the material’s hazards
through use of the hazard class, packing
group, and proper shipping name on the
shipping paper and the use of labels on
packages and placards on transport
vehicles. Thus the shipping paper,
labels, and placards communicate the
most significant findings of the
shipper’s hazard analysis. A hazardous
material is assigned to one of three
packing groups based upon its degree of
hazard—from a high hazard Packing
Group I to a low hazard Packing Group
III material. The quality, damage
resistance, and performance standards
of the packaging in each packing group
are appropriate for the hazards of the
material transported.

Releases of hazardous materials,
whether caused by accident or
deliberate sabotage, can result in
explosions or fires. Radioactive, toxic,
infectious, or corrosive hazardous
materials can have short- or long-term
exposure effects on humans or the
environment. Generally, however, the
hazard class definitions are focused on
the potential safety hazards associated
with a given material or type of material
rather than the environmental hazards
of such materials.

Under the HMR, hazardous materials
may be transported by aircraft, vessel,
rail, and highway. The potential for
environmental damage or contamination
exists when packages of hazardous
materials are involved in accidents or en
route incidents resulting from cargo
shifts, valve failures, package failures,
loading, unloading, collisions, handling
problems, or deliberate sabotage. The
release of hazardous materials can cause
the loss of ecological resources and the
contamination of air, aquatic
environments, and soil. Contamination
of soil can lead to the contamination of
ground water. For the most part, the
adverse environmental impacts
associated with releases of most
hazardous materials are short-term
impacts that can be reduced or

eliminated through prompt clean-up/
decontamination of the accident scene.

The amendments in this final rule
will improve the effectiveness of the
HMR by enabling emergency responders
on the scene of a hazardous materials
incident to quickly and efficiently
identify hazards and mitigate potential
risks to the environment. There are no
significant environmental impacts
associated with amendments in this
final rule.

Consultation and Public Comment. As
discussed above, PHMSA published an
NPRM to solicit public comments on
our proposal. A total of 23 persons
submitted comments, including
industry associations, shippers, carriers,
ERI providers, emergency responders,
and private citizens.

H. Privacy Act

Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, efc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78), which
may also be found at http://dms.dot.gov.

List of Subjects
49 CFR Part 172

Education, Hazardous materials
transportation, Hazardous waste,
Labeling, Markings, Packaging and
containers, Reporting and recordkeeping
requirements.

49 CFR Part 174

Hazardous materials transportation,
Radioactive materials, Rail carriers,
Railroad safety, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, we
are amending 49 CFR Chapter I as
follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

m 1. The authority citation for part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45 and 1.53.

m 2.In § 172.201, revise paragraph (d) to
read as follows:

§172.201 Preparation and retention of
shipping papers.
* * * * *

(d) Emergency response telephone
number. Except as provided in
§ 172.604(c), a shipping paper must
contain an emergency response
telephone number and, if utilizing an
emergency response information
telephone number service provider,
identify the person (by name or contract
number) who has a contractual
agreement with the service provider, as
prescribed in subpart G of this part.

* * * * *

m 3. Revise § 172.604 to read as follows:

§172.604 Emergency response telephone
number.

(a) A person who offers a hazardous
material for transportation must provide
an emergency response telephone
number, including the area code, for use
in the event of an emergency involving
the hazardous material. For telephone
numbers outside the United States, the
international access code or the “+”
(plus) sign, country code, and city code,
as appropriate, must be included. The
telephone number must be—

(1) Monitored at all times the
hazardous material is in transportation,
including storage incidental to
transportation;

(2) The telephone number of a person
who is either knowledgeable of the
hazardous material being shipped and
has comprehensive emergency response
and incident mitigation information for
that material, or has immediate access to
a person who possesses such knowledge
and information. A telephone number
that requires a call back (such as an
answering service, answering machine,
or beeper device) does not meet the
requirements of paragraph (a) of this
section; and

(3) Entered on a shipping paper, as
follows:

(i) Immediately following the
description of the hazardous material
required by subpart C of this part; or

(ii) Entered once on the shipping
paper in a prominent, readily
identifiable, and clearly visible manner
that all