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Rules and Regulations

Federal Register
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 905 and 944

[Doc. No. AMS—FV-09-0002; FV09-905-1
FIR]

Oranges, Grapefruit, Tangerines and
Tangelos Grown in Florida and
Imported Grapefruit; Relaxation of Size
Requirements for Grapefruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that relaxed the minimum size
requirement for white seedless
grapefruit prescribed under the
marketing order for oranges, grapefruit,
tangerines, and tangelos grown in
Florida (order) and the grapefruit import
regulation. The interim final rule
relaxed the minimum size requirement
for domestic and import shipments from
3 %6 inches (size 48) to 3 %46 inches
(size 56). This change is expected to
maximize fresh white seedless
grapefruit shipments and provide
greater flexibility to handlers and
importers.

DATES: Effective September 16, 2009.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist, or
Christian D. Nissen, Regional Manager,
Southeast Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793, or E-mail:
Doris.Jamieson@ams.usda.gov or

Christian.Nissen@ams.usda.gov.
Small businesses may obtain

information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/

AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide; or by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905,
both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

This rule is also issued under section
8e of the Act, which provides that
whenever certain specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

The handling of oranges, grapefruit,
tangerines, and tangelos grown in
Florida is regulated by 7 CFR part 905.
Prior to this change, the minimum size
requirement for domestic shipments of
white seedless grapefruit was 3 %6
inches, while the minimum size
requirement for export shipments was
3 %46 inches. The more restrictive size
requirement for domestic shipments
was established in response to the
domestic market preference for larger
sized fruit, while the export market
favored the smaller sized fruit.
However, with total shipments of white
seedless grapefruit declining, handlers
need to be able to ship fruit to
whichever markets become available.
Therefore, this rule continues in effect
the rule that relaxed the minimum size
requirement for domestic shipments
from 3 %6 inches to 3 546 inches,
making the minimum size requirement

the same for both domestic and export
markets.

Imported grapefruit are subject to
regulations specified in 7 CFR part 944.
Under those regulations, imported
grapefruit must meet the same
minimum size requirements as specified
for domestic grapefruit under the order.
Therefore, the minimum size
requirement was also relaxed from 3%
inches to 3%e inches for white seedless
grapefruit imported into the United
States.

In an interim final rule published in
the Federal Register on April 7, 2009,
and effective on April 8, 2009 (74 FR
15641, Doc. No. AMS-FV-09-0002,
FV09-905-1 IFR), §§905.306 and
944.106 were amended by changing the
minimum diameter for “Seedless,
except red” from 3%s inches to 3%
inches.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 40 Florida
grapefruit handlers subject to regulation
under the marketing order and about
8,000 citrus producers in the production
area. There are approximately 10
grapefruit importers. Small agricultural
service firms, which include grapefruit
handlers and importers, are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $7,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000 (13 CFR 121.201).

According to industry and Committee
data, the average annual f.0.b. price for
fresh Florida white seedless grapefruit
during the 2007-08 season was $10.30
per ¥s-bushel carton, and total fresh
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shipments were around 3.3 million
cartons. Based on the average f.o0.b.
price, a majority of Florida white
seedless grapefruit handlers could be
considered small businesses under
SBA’s definition. In addition, based on
production and grower prices reported
by the National Agricultural Statistics
Service, and the total number of Florida
citrus producers, the average annual
producer revenue is less than $750,000.
Information from the Foreign
Agricultural Service, USDA, indicates
that the dollar value of imported fresh
grapefruit ranged from approximately
$2.14 million in 2006 to $2.06 million
in 2008. Using these values, all
importers would have annual receipts of
less than $7 million for grapefruit.
Therefore, the majority of handlers,
producers and importers of white
seedless grapefruit may be classified as
small entities.

This rule continues in effect the
action that relaxed the minimum size
requirement for white seedless
grapefruit grown in Florida and
imported white seedless grapefruit. This
rule relaxes the minimum size
requirement for domestic and import
shipments from 3%e inches to 3%s
inches. This change maximizes fresh
white seedless grapefruit shipments and
provides greater flexibility to handlers
and importers. This rule amends the
provisions of §§905.306 and 944.106.
Authority for the change in the order’s
rules and regulations is provided in
§905.52. The change in the import
regulation is required under section 8e
of the Act.

This action is not expected to increase
costs associated with the order
requirements or the grapefruit import
regulation. Rather, this action represents
a cost savings for handlers and has the
potential to increase industry returns.
This change makes the minimum size
requirement the same for both the
domestic and export markets. Having
the same minimum size requirement for
both domestic and export shipments
makes it easier to move fruit to available
markets without having to repack fruit
to meet the differing size requirements.
This reduces costs and provides greater
flexibility for handlers. Importers also
benefit from this change, as a greater
volume of fruit is available for shipment
to the United States. The opportunities
and benefits of this rule are equally
available to all grapefruit handlers,
growers, and importers, regardless of
their size.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
grapefruit handlers. As with all Federal
marketing order programs, reports and

forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Florida citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the December 16, 2008,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.

Comments on the interim final rule
were required to be received on or
before April 8, 2009. No comments were
received. Therefore, for the reasons
given in the interim final rule, we are
adopting the interim final rule as a final
rule, without change.

To view the interim final rule, go to:
http://www.regulations.gov/search/
Regs/home.html#searchResults?Ne=
11+8+8053+8098+8074+8066+8084+1&
Ntt=AMS-FV-09-0002&Ntk=All&Ntx=
mode+matchall&N=0.

This action also affirms information
contained in the interim final rule
concerning Executive Orders 12866 and
12988, the Paperwork Reduction Act (44
U.S.C. Chapter 35), and the E-Gov Act
(44 U.S.C. 101).

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 15641, April 7, 2009)
will tend to effectuate the declared
policy of the Act.

List of Subjects
7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

PARTS 905 AND 944—[AMENDED]

m Accordingly, the interim final rule
that amended 7 CFR parts 905 and 944
and that was published at 74 FR 15641
on April 7, 2009, is adopted as a final
rule, without change.

Dated: September 9, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—22114 Filed 9-14-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 959

[Doc. No. AMS—FV-09-0012; FV09-959—1
FIR]

Onions Grown in South Texas; Change
in Regulatory Period

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that revised the regulatory
period during which minimum grade,
size, quality, and maturity requirements
are in effect for onions grown in South
Texas under Marketing Order No. 959
(order). The interim final rule shortened
the regulatory period from March 1
through July 15 to March 1 through June
4. The relaxation in the interim final
rule was necessary to enable producers
and handlers to compete more
effectively in the marketplace.

DATES: Effective Date: Effective
September 16, 2009.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Regional Manager,
Texas Marketing Field Office, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA;
Telephone: (956) 682—2833, Fax: (956)
682—5942; or E-mail:
Belinda.Garza@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide; or by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
959, as amended (7 CFR part 959),
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regulating the handling of onions grown
in South Texas, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

Section 8e of the Act provides that
whenever certain specified
commodities, including onions, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities. The interim final rule had
no impact on the import regulation for
onions.

USDA is issuing this rule in
conformance with Executive Order
12866.

The handling of onions grown in
South Texas is regulated by 7 CFR part
959. Section 959.322 of the order’s rules
and regulations provides that the
handling of South Texas onions shall be
subject to specified grade, size, and
inspection requirements. That section
also prescribes the time period during
which such regulatory requirements for
South Texas onions are in effect.
Previously, the regulatory period during
which regulations were in effect ran
from March 1 to July 15.

In an interim final rule published in
the Federal Register on April 24, 2009,
and effective on April 25, 2009 (74 FR
18621, Doc. No. AMS-FV—-09-0012,
FV09-959-1 IFR), § 959.322 was
amended by changing the ending date of
the regulatory period to June 4, except
that onions handled from June 5
through July 15 would continue to be
inspected. Relaxing the regulation helps
shippers in districts with later
production compete in the market with
shippers from non-regulated production
areas. Continuing the inspection
requirement through July 15 allows the
South Texas Onion Committee
(Committee) to continue collecting
assessments through the end of the
onion season in order to consistently
fund onion promotion and research
projects under the order.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Industry Information

There are approximately 84 producers
of onions in the production area and
approximately 31 handlers subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $750,000.
Small agricultural service firms are
defined as those having annual receipts
of less than $7,000,000.

Most of the South Texas handlers are
vertically integrated corporations
involved in producing, shipping, and
marketing onions. For the 2007-08
marketing year, the industry’s 31
handlers shipped onions produced on
10,978 acres with the average and
median volume handled being 202,245
and 176,551 fifty-pound equivalents,
respectively. In terms of production
value, total revenues for the 31 handlers
were estimated to be $174.7 million,
with average and median revenues
being $5.64 million and $4.92 million,
respectively.

The South Texas onion industry is
characterized by producers and
handlers whose farming operations
generally involve more than one
commodity, and whose income from
farming operations is not exclusively
dependent on the production of onions.
Alternative crops provide an
opportunity to utilize many of the same
facilities and equipment not in use
when the onion production season is
complete. For this reason, typical onion
producers and handlers either produce
multiple crops or alternate crops within
a single year.

Based on the SBA’s definition of
small entities, the Committee estimates
that all of the 31 handlers regulated by
the order would be considered small
entities if only their onion revenues are
considered. However, revenues from
other farming enterprises could result in
a number of these handlers being above
the $7,000,000 annual receipt threshold.
All of the 84 producers may be
classified as small entities based on the
SBA definition if only their revenue
from onions is considered.

This rule continues in effect the
action that shortened the ending date of
the order’s regulatory period for Texas
onions shipped to the fresh market from

July 15 to June 4 of each year. This
action, which was unanimously
recommended by the Committee,
shortened the regulatory period during
which minimum grade, size, quality,
and maturity requirements are in effect
for onions grown under the order.
Authorization to implement such
regulations is provided in § 959.52(b) of
the order. Regulatory requirements
authorized under this section are
provided in § 959.322.

The interim final rule provided that
fresh onion shipments from the South
Texas onion production areas meet
minimum grade, size, quality, and
maturity requirements from March 1
through June 4 of each year. Inspection
requirements will continue through July
15. Previously, regulations required that
onions grown in the production area
meet order requirements from March 1
through July 15 of each year. Prior to the
2007 marketing season, the regulatory
period was from March 1 through June
4. In 2007, the regulatory period was
extended from June 4 to July 15. At that
time, the Committee believed that
applying quality requirements for a
longer time period was necessary to
accommodate an extended growing
season.

After two seasons’ experience, District
2 producers and handlers requested that
the Committee reconsider the previous
regulatory extension. Onions subject to
quality requirements under the order
from June 5 to July 15 had been
competing in the market with non-
regulated onions from growing areas
outside the order. Relaxing the
requirements by changing the ending
date of the regulatory period back to
June 4 relieves District 2 handlers of the
resulting inequity and enables them to
be more competitive with shippers from
other production areas.

Under the order, the Committee
collects assessments from handlers
based on inspection of onions to be
shipped to market. The Committee’s
recommendation to continue the
inspection requirement to July 15 allows
the Committee to continue to collect
assessments through the end of the
season. This revenue will continue to be
used by the Committee to fund its
operations, including consistent funding
for onion promotion and research
projects under the order.

One alternative to such action would
have been to not change the regulatory
period back to June 4. However, the
Committee believed that leaving the
quality requirements in place for the
entire season would not have been as
beneficial for those shipping onions in
the latter part of the season.
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This rule does not impose any
additional reporting or recordkeeping
requirements on either small or large
onion handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

In addition, as noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this rule.

Further, the Committee’s meeting was
widely publicized throughout the South
Texas onion industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. All Committee meetings
are public meetings and all entities,
both large and small, are able to express
their views.

This action also affirms information
contained in the interim final rule
concerning Executive Orders 12866 and
12988, the Paperwork Reduction Act (44
U.S.C. Chapter 35), and the E-Gov Act
(44 U.S.C. 101).

Comments on the interim final rule
were required to be received on or
before June 23, 2009. No comments
were received. Therefore, for the reasons
given in the interim final rule, we are
adopting the interim final rule as a final
rule, without change.

To view the interim final rule, go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=AMS-FV-
09-0012.

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 18621; April 24, 2009)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 959

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

PART 959—[AMENDED]

m Accordingly, the interim final rule
amending 7 CFR part 959 which was
published at 74 FR 18621 on April 24,
2009, is adopted as a final rule without
change.

Dated: September 9, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9-22115 Filed 9-14—09; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 329
RIN 3064-AD46

Interest on Deposits

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
amending its regulations to eliminate
restrictions on certain kinds of transfers
from savings deposits for state chartered
banks that are not members of the
Federal Reserve System and insured
branches of foreign banks. The Board of
Governors of the Federal Reserve
System (the FRB) has already amended
its regulations to eliminate these
restrictions for member banks. Because
this change is ministerial, the FDIC has
determined for good cause that public
notice and comment is unnecessary and
impracticable under the Administrative
Procedure Act (the APA) and is
implementing this change by means of
a final rule without notice and
comment.

DATES: This rule is effective on
September 15, 2009.

FOR FURTHER INFORMATION CONTACT:
Mark Mellon, Counsel, Legal Division,
(202) 898-3884 or Samuel Frumkin,
Senior Policy Analyst (Compliance),
Compliance Policy Section, Division of
Supervision and Consumer Protection,
(202) 898-6602, 550 17th Street, NW.,
Washington, DC 20429.
SUPPLEMENTARY INFORMATION:

I. Background

A. FRB Amendments to Regulation D

On May 20, 2009, the FRB announced
the approval of final amendments to 12
CFR part 204, Reserve Requirements of
Depository Institutions (Regulation D).
Among other changes, the amendments
will eliminate restrictions on certain
types of transfers that consumers can
make from savings deposits. See 74 FR
25629 (May 29, 2009). The changes were
effective 30 days from the date of
publication in the Federal Register, that
is, July 2, 2009.

Prior to the FRB amendments,
Regulation D limited the number of
“convenient” transfers and withdrawals
from savings deposits to not more than
six per month. Within this overall limit
of six, not more than three transfers or
withdrawals could be made by check,
debit card, or similar order made by the
depositor and payable to third parties
(the three transfer sublimit). Under the

FRB final amendments, the permissible
monthly number of transfers or
withdrawals from savings deposits by
check, debit card, or similar order
payable to third parties has been
increased from three to six. In other
words, while the FRB has decided to
retain the overall six-transfer limit for
savings deposits, it has eliminated the
three-transfer sublimit within the
overall limit that applied to transfers or
withdrawals from savings deposits by
check, debit card, or similar order
payable to third parties. The FRB
decided to eliminate the three transfer
sublimit because distinctions between
such transfers and other types of pre-
authorized or automatic transfers
subject to the six-per-month limit were
no longer logical in light of
technological advances. See 74 FR
25631.

B. FDIC Responsibilities Under Section
18(g) of the Federal Deposit Insurance
(FDI) Act

Section 18(g) of the FDI Act (12 U.S.C.
1828(g)) provides that the Board of
Directors of the FDIC shall by regulation
prohibit the payment of interest or
dividends on demand deposits in
insured nonmember banks and in
insured branches of foreign banks.
Accordingly, the FDIC promulgated
regulations prohibiting the payment of
interest or dividends on demand
deposits at 12 CFR part 329. See 51 FR
10808 (Mar. 31, 1986). Section 18(g) of
the FDI Act also provides that the FDIC
shall make such exceptions to this
prohibition as are prescribed with
respect to demand deposits in member
banks by section 19 of the Federal
Reserve Act, as amended, or by
regulation of the FRB.

Generally, member banks, state
nonmember banks and insured branches
of foreign banks are subject to the
statutory prohibition and exceptions to
that prohibition, although under
different statutes and regulations. From
time to time the FRB issues or
authorizes a new exception to the
prohibition applicable to member banks,
and the FDIC later issues or authorizes
a similar exception affecting state
nonmember banks and insured branches
of foreign banks, as is the case in this
particular rulemaking. Note, however,
that under section 329.3 of part 329,
state nonmember banks and insured
branches of foreign banks are already
subject to the same exceptions to the
prohibition that member banks are
subject to, regardless of whether the
FDIC has issued or authorized the
specific exception. See 63 FR 8341 (Feb.
19, 1998).
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C. Amendments to Sections 329.1(b)(3)
and 329.102 of Part 329

Therefore, in accord with the FRB
amendments to Regulation D, the FDIC
is amending the part 329 definition of
“demand deposit” to eliminate the three
transfer sublimit. This will be done by
eliminating the first proviso of
subsection 329.1(b)(3). A minor change
is also made to the interpretive rule set
forth in section 329.102 to make it
conform to section 329.1(b)(3) as
amended by this rule.

II. Exemption From Public Notice and
Comment

The FDIC is required by law to
promulgate the same exception to the
prohibition against the payment of
interest on demand deposits that has
been prescribed with respect to demand
deposits in member banks by the FRB
by regulation. Given this statutory
requirement, the FDIC has no discretion
in this matter, but must instead
eliminate the three transfer sublimit for
state nonmember banks and insured
branches of foreign banks in the same
way that the FRB has done for member
banks. Moreover, under section 329.3 of
FDIC Rules and Regulations, state
nonmember banks and insured branches
of foreign banks are already covered by
the FRB elimination of the three transfer
sublimit when that regulatory change
becomes effective on July 2, 2009. As a
result, amending part 329 to eliminate
reference to the three transfer sublimit
would essentially only be an official
recognition by the FDIC of an already
established requirement.

For these reasons, the FDIC has thus
determined for good cause that public
notice and comment is unnecessary and
impracticable under the APA (5 U.S.C.
553(b)(3)(B)), and that the rule should
be published in the Federal Register as
a final rule.

I11. Effective Date

For the same reasons that the FDIC
has determined that public notice and
comment is unnecessary and
impractical for good cause, the FDIC
also finds that it has good cause to adopt
an effective date that would be less than
30 days after the date of publication in
the Federal Register pursuant to the
APA (5 U.S.C. 553(d)). The amendment
to Part 329 will be effective as of the
date of its publication in the Federal
Register.

IV. Regulatory Flexibility Act

An initial regulatory flexibility
analysis under the Regulatory
Flexibility Act (RFA) (5 U.S.C. 603) is
required only when an agency must
publish a general notice of proposed

rulemaking. As already noted, the FDIC
has determined that publication of a
notice of proposed rulemaking is not
necessary for this final rule.
Accordingly, the RFA does not require
an initial regulatory flexibility analysis.
Nevertheless, the FDIC has considered
the likely impact of the rule on small
entities and believes that the rule will
not have a significant impact on a
substantial number of small entities.

V. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121, 110 Stat.
857) provides generally for agencies to
report rules to Congress and for
Congress to review such rules. The
reporting requirement is triggered in
instances where the FDIC issues a final
rule as defined by the APA (5 U.S.C. 551
et seq.). Because the FDIC is issuing a
final rule as defined by the APA, the
FDIC will file the reports required by
the SBREFA.

VI. The Treasury and General
Government Appropriations Act, 1999
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that this
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999
(Pub. L. 105-277, 112 Stat. 2681 (1998)).

VIIL Paperwork Reduction Act

No collection of information pursuant
to section 3504(h) of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.) is contained in this rule.
Consequently, no information has been
submitted to the Office of Management
and Budget for review.

VIII. Riegle Community Development
and Regulatory Improvement Act

The final rule does not impose any
new reporting or disclosure
requirements on insured depository
institutions under the Riegle
Community Development and
Regulatory Improvement Act.

IX. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The final rule makes part 329
plainer by eliminating unnecessary
language.

X. Authority for the Regulation

This regulation is authorized by the
FDIC’s general rulemaking authority.
Specifically, 12 U.S.C. 1819(a)(Tenth)
provides the FDIC with general
authority to issue such rules and
regulations as it deems necessary to
carry out the statutory mandates of the
FDI Act and other laws that the FDIC is
charged with administering or
enforcing. Moreover, as previously
noted, section 18(g) of the FDI Act
provides that the FDIC shall make such
exceptions to the statutory prohibition
against the payment of interest on
demand deposits as are prescribed with
respect to demand deposits in member
banks by section 19 of the Federal
Reserve Act, as amended, or by
regulation of the FRB (12 U.S.C.
1828(g)).

List of Subjects in 12 CFR Part 329

Banks, Banking, Interest rates.
m For the reasons set out in the
preamble, the Board of Directors of the
FDIC hereby amends part 329 of title 12
of the Code of Federal Regulations as
follows:

PART 329—INTEREST ON DEPOSITS

m 1. The authority for part 329
continues to read as follows:

Authority: 12 U.S.C. 1819, 1828(g),
1832(a).

m 2. Section 329.1 is amended by
revising paragraph (b)(3) to read as
follows:

§329.1 Definitions.
* * * * *
(b) * % %

(3) Any other deposit from which,
under the terms of the deposit contract,
the depositor is authorized to make,
during any month or statement cycle of
at least four weeks, more than six
transfers by means of a preauthorized or
automatic transfer or telephonic
(including data transmission)
agreement, order or instruction, which
transfers are made to another account of
the depositor at the same bank, to the
bank itself, or to a third party, provided
that no deposit specified in this
paragraph (3) will be deemed to be a
demand deposit if the entire beneficial
interest of the deposit is held by a
depositor identified in paragraph (2) of
section 2(a) of Public Law 93—-100 (12
U.S.C. 1832(a)(2)).1

* * * * *

1Paragraph (1) of 12 U.S.C. 1832(a) authorizes
banks to let certain depositors make withdrawals
from interest-bearing deposits by negotiable or
Continued
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m 3. Section 329.102 is amended by
revising the introductory text to read as
follows:

§329.102 Deposits described in
§329.1(b)(3).

This interpretive rule explains the
proviso of § 329.1(b)(3).

* * * * *

Dated this 9th day of September 2009.
By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. E9-22070 Filed 9-14—09; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 301

[Docket Nos. EF08-2011-000 and RM08—20—
000; Order No. 726; 128 FERC 1/61,222]

Sales of Electric Power to the
Bonneville Power Administration;
Revisions to Average System Cost
Methodology

Issued September 4, 2009.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission grants final
approval to the revised methodology for
determining the average system cost
(ASC) used by Bonneville Power
Administration in its Residential
Exchange Program.

DATES: Effective Date: This final rule is

effective October 15, 2009.

FOR FURTHER INFORMATION CONTACT:

Peter Radway (Technical Information),
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, Phone: 202—
502—-8782, e-mail:
peter.radway@ferc.gov.

transferable instruments for the purpose of making
transfers to third parties—i.e., to hold deposits
commonly called NOW accounts.

Paragraph (2) of 12 U.S.C. 1832(a) provides:
“Paragraph (1) shall apply only with respect to
deposits or accounts which consist solely of funds
in which the entire beneficial interest is held by one
or more individuals or by an organization which is
operated primarily for religious, philanthropic,
charitable, educational, political, or other similar
purposes and which is not operated for profit, and
with respect to deposits of public funds by an
officer, employee, or agent of the United States, any
State, county, municipality, or political subdivision
thereof, the District of Columbia, the
Commonwealth of Puerto Rico, American Samoa,
Guam, any territory or possession of the United
States, or any political subdivision thereof.”

Julia A. Lake (Legal Information),
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, Phone: 202—
502-8370, e-mail: julia.lake@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,

Chairman; Suedeen G. Kelly, Marc Spitzer
and Philip D. Moeller.

Order No. 726
Final Rule

Issued September 4, 2009

1. The Federal Energy Regulatory
Commission grants final approval of the
Bonneville Power Administration’s
(Bonneville) new methodology for
determining the average system cost
(ASC) of a utility’s resources under
section 5(c) of the Pacific Northwest
Electric Power Planning and
Conservation Act (Northwest Power
Act).1

I. Background

2. Section 5(c) of the Northwest Power
Act provides for a Residential Exchange
Program, which is designed to make the
benefits of Bonneville’s relatively low
preference power rates available to
residential customers of investor-owned
utilities in the Pacific Northwest.
Although the Residential Exchange
Program is available to any Pacific
Northwest utility, the primary
beneficiaries of the exchange are
investor-owned utilities. Under the
Residential Exchange Program, a utility
may sell power to Bonneville at the
average system cost of that utility’s
resources.2 Bonneville then sells the
same amount of power back to the
utility at Bonneville’s priority firm
exchange rate.? The power exchange is
generally viewed as a paper
transaction.# In almost all instances,
Bonneville makes a payment to the
utility for the difference between the
utility’s average system cost and
Bonneville’s priority firm exchange rate,
multiplied by the utility’s residential
and small farm load.

3. The Northwest Power Act does not
define what constitutes the average
system cost of a utility’s resources.
Instead, the Northwest Power Act grants
Bonneville’s Administrator the
authority to establish a methodology for
determining and exchanging utility’s
average system cost through a
stakeholder process in consultation with

116 U.S.C. 839c¢(c).

216 U.S.C. 839c(c)(1).

3 This rate is generally a lower rate.

4 See CP Nat’l Corp. v. BPA, 928 F.2d 905, 907
(9th Cir. 1991) (quoting Public Utility Commissioner
of Oregon v. BPA, 583 F. Supp. 752, 754 (D.Or.
1984)).

the Northwest Power Planning Council,
Bonneville’s customers, and appropriate
State regulatory bodies in the region.3
The Northwest Power Act, however,
directs the Administrator to exclude the
following three types of costs from the
average system cost: (1) The cost of
additional resources in an amount
sufficient to serve any new large single
load of the utility; (2) the cost of
additional resources in an amount
sufficient to meet any additional load
outside the region occurring after
December 5, 1980; and (3) any cost of
any generating facility which is
terminated prior to initial operation.®
Outside these explicit exclusions, the
Northwest Power Act is silent on the
costs that may be included or excluded
in the average system cost. Bonneville’s
Administrator decides what costs
should be considered when calculating
the average system cost, and what
process should be used to make that
determination.

4. The Commission’s role in this
exchange program is two-fold. First,
under section 5(c)(7) of the Northwest
Power Act, while Bonneville develops a
methodology for determining a utility’s
ASC (after consulting with various
affected groups), the Commission must
“review and approve”’ the methodology.
Neither the statute nor its legislative
history explains the nature of this
review.”

5. The Commission’s second role in
the exchange program arises from its
Federal Power Act (FPA) 8 responsibility
to review the wholesale sales rates of
individual public utilities, essentially
investor-owned utilities; the
Commission reviews the rates for such
sales from the investor-owned utilities
to Bonneville based on the ASC
methodology. The Commission’s
existing rules (18 CFR 35.30 and 35.31)
provide that the Commission will accept
under the FPA any sale to Bonneville
that is based on application of an
approved ASC methodology.?

6. On July 14, 2008, Bonneville filed
a proposed revised ASC methodology to
replace the then-current ASC
methodology approved by the
Commission on a final basis in 1984,
and codified in part 301 of the
Commission’s regulations (July 2008

516 U.S.C. 839c¢(c)(7).

616 U.S.C. 839c(c)(7)(A)—(C).

7 Methodology for Sales of Electric Power to
Bonneville Power Administration, Order No. 400,
FERC Stats. & Regs. { 30,601, at 31,161-62 (1984),
reh’g denied, Order No. 400-A, 30 FERC ] 61,108
(1985).

816 U.S.C. 824, 824d, 824e.

90rder No. 400, FERC Stats. & Regs. { 30,601 at
31,161-62.
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Filing).10 In its July 2008 Filing (which
was corrected on September 12, 2008),11
Bonneville stated that this was the first
revision to its ASC methodology in 24
years, and reflected changes in the
energy industry that had transpired
during that time.

7. In its July 2008 Filing, Bonneville
explained that the revised ASC
methodology retained characteristics of
the then-current ASC methodology.
Bonneville explained, further, that the
key differences were how average
system costs are calculated as well as
the substance of the costs included and
excluded from the average system costs
calculation. Bonneville stated that the
revised ASC methodology adopted a
streamlined approach to the average
system cost calculations by using a
different source of average system cost
data, i.e., FERC Form 1 data, instead of
state retail rate orders. Bonneville noted
that, in addition, it proposed to adjust
average system costs less frequently.
Bonneville asserted that the revised
ASC methodology allowed each utility
to file a single, combined average
system cost for its entire within-region
service territory as opposed to an
average system cost for each state
jurisdiction in which it operated.

8. Bonneville also explained that it
was proposing to establish a two-year
average system cost period that would
correspond with its two-year wholesale
power rate periods. Bonneville
explained, further, that each utility’s
average system cost would stay fixed
except for pre-determined adjustments
to reflect the costs of new resources
incurred during the rate/exchange
period. According to Bonneville, this
feature would lessen the number of
average system cost filings reviewed by
Bonneville and the Commission.

9. Bonneville explained that the
revised ASC methodology also changed
the average system cost treatment of
certain costs. Bonneville stated that it
was allowing utilities to exchange a full

10 See 18 CFR Part 301.

11 The July 2008 Filing was noticed in Docket No.
EF08-2011-000 in the Federal Register, 72 FR
32633 (2008), with protests and interventions due
on or before August 13, 2008. Timely motions to
intervene and comments were filed by Avista
Corporation, PacifiCorp, Portland General Electric
Company, Puget Sound Energy, Inc., Public Utility
District No. 1 of Clark County, Washington, and the
Public Utility District No. 1 of Grays Harbor County,
Washington. The Public Power Council and the
Public Utility District No. 1 of Snohomish County,
Washington filed motions to intervene out of time.
In addition, the Idaho Power Company filed
comments and a partial protest. The Idaho Public
Utilities Commission filed a notice of intervention
and protest. Bonneville filed an answer to the
comments and protests. Additionally, Bonneville
filed an errata correction to its original filing on
September 12, 2008 (September errata filing).

return on equity (instead of the
weighted cost of debt); the utility’s
marginal Federal income tax; and the
utility’s transmission plant costs.

10. Bonneville requested Commission
approval of this new ASC methodology
by October 1, 2008 to coordinate with
the initiation of the Residential
Exchange Program.

11. On September 30, 2008, the
Commission conditionally approved in
an interim rule Bonneville’s proposed
ASC methodology. The Commission
also requested comments on whether it
should approve the ASC methodology
on a final basis as proposed by
Bonneville.12

II. Discussion

12. For the reasons discussed below,
the Commission grants final approval of
Bonneville’s new ASC methodology, as
amended, with minor editorial changes.

A. Introduction

13. Bonneville proposed an amended
ASC methodology in its comments.
Bonneville states that its amended 2008
ASC methodology comprises the
following three main components: (1)
Provisions related to the calculation of
the Base Period average system cost (in
amended §§301.8, 301.9, and the
Appendix 1 Endnotes); (2) provisions
relating to the escalation (or change) of
the Base Period average system cost to
the Exchange Period average system cost
(amended § 301.5); and (3) provisions
relating to Bonneville’s average system
review process and procedures
(amended §§301.3, 301.4 and 301.7).

Comments

14. The Public Utility District No. 1 of
Clark County, Washington and the
Public Utility District No. 1 of Grays
Harbor County, Washington (Districts)
challenge Bonneville’s calculation of
average system cost in a different
manner for investor-owned utilities and
for consumer-owned utilities
participating in the Residential
Exchange Program.'® The Districts argue

12 Comments were due on or before November 10,
2008. See 73 FR 60,105 (Oct. 10, 2008). In response
to a request by Bonneville the Commission
subsequently provided an opportunity for reply
comments. See Appendix A (providing a list of
commenters). Bonneville filed an answer to the
comments.

13 For investor-owned utilities, the ASC
methodology allows the costs of all non-Federal
resources to be included in their average system
cost calculations. Investor-owned utilities also are
permitted to use their retail load to determine their
average system cost. On the other hand, consumer-
owned utilities that sign new power sales contracts
with Bonneville that are offered under Bonneville’s
Regional Dialogue process are subject to limitations
on the non-Federal resource costs and the retail
loads that can be used to calculate their average
system cost.

that, under prior ASC methodologies,
investor-owned utilities and consumer-
owned utilities were able to include the
same non-Federal resource costs and the
same retail loads for the calculation of
their average system costs. The Districts
claim that now, in contrast, the investor-
owned utilities can include the costs of
all non-federal resources and their
entire retail loads, and the consumer-
owned utilities face limitations on their
recovery of the costs of non-federal
resources and limitations on their retail
loads. The Districts challenge
Bonneville’s rationale offered to support
this different treatment, i.e., that
allowing consumer-owned utilities to
participate fully in Bonneville’s
Residential Exchange Program would
frustrate its policy goal of tiering or
separating the costs of existing Federal
resources from future resource costs for
purposes of setting its Priority Firm
Rate. The Districts argue that all utilities
must be treated in the same manner, and
that Bonneville has other means to
implement its policy goal of tiering its
resource costs. The Districts, therefore,
request the Commission to reject
Bonneville’s filing.

15. Idaho Public Utility Commission
(Idaho PUC) supports Bonneville’s
revised ASC methodology. Idaho PUC,
however, challenges the deemer
mechanism 14 that is used in
determining a utility’s average system
cost.?s Idaho PUC notes that, when it
challenged this mechanism in
Bonneville’s stakeholder process to
develop this revised ASC methodology,
Bonneville declined to consider the
challenge because the mechanism is not,
in fact, part of the ASC methodology,
but rather is part of the Residential
Purchase and Sales Agreements between
Bonneville and its customers. Idaho
PUC disagrees, and requests the

14 A deemer provision is a contractual provision
that dates from the 1981 Residential Purchase and
Sales Agreement, which was the first contract that
implemented Bonneville’s Residential Exchange
Program. The provision was designed to address the
situation where an exchanging utility’s average
system cost falls below Bonneville’s Power Firm
Exchange rate, resulting in ‘“negative” Residential
Exchange Program benefits. Rather than have a
utility pay Bonneville, the exchanging utility could
“deem” its average system cost equal to the Power
Firm Exchange Rate. The negative difference that
would have otherwise been paid to Bonneville is
then tracked in a separate ‘“‘deemer account.” An
outstanding balance in the deemer account is
referred to as a “‘deemer balance.” An exchanging
utility is required to pay off this balance through
reductions in future positive Residential Exchange
Program benefits before it can receive further
Residential Exchange Program payments. Certain
exchanging utilities accrued deemer balances under
the 1981 Residential Purchase and Sales
Agreements.

15]daho Power also challenges the deemer
mechanism for the same reasons as Idaho PUC.
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Commission to reject use of the deemer
mechanism.

Bonneville’s Answer

16. Bonneville argues that the
Districts mischaracterize the ASC
methodology as applied to consumer-
owned utilities. It asserts that eligible
consumer-owned utilities may choose to
exchange all of their eligible non-federal
resources with Bonneville, provided
they execute a Residential Purchase and
Sales Agreement. It states, further, that
it never proposed to exclude the costs
of eligible, non-federal resources of
consumer-owned utilities from the
average system cost calculation for
purchases under that agreement.
Bonneville also argues that the ASC
methodology excludes the non-federal
resources of the consumer-owned
utilities from the calculation of the
average system cost only to the extent a
consumer-owned utility chooses to
purchase power from Bonneville in the
future under a so-called Regional
Dialogue High Water Mark Contract
(CHWM contract) provided to
Bonneville’s preference customers
under its Tiered Rates methodology.16
Bonneville notes that the CHWM
contract is just one type of power sales
agreement that Bonneville will offer.
Bonneville states that, only if the
consumer-owned utilities want a power
sales contract that is connected to the
Tiered Rates methodology, must they
agree to limit the resources they
exchange with Bonneville.

17. Bonneville argues that the
concerns of Idaho PUC and Idaho Power
regarding the legality of the deemer
provision are outside the scope of this
rulemaking on the ASC methodology
and should not be addressed in this
proceeding. Bonneville asserts that the
deemer provision is a provision in the
Residential Purchase and Sales
Agreement, and, as such, should be
addressed in other forums. Bonneville
adds that the Residential Purchase and
Sales Agreement provisions are

16 The Tiered Rates methodology implements a
new tiered rate structure with one set of rates (Tier
1) for public bodies, cooperatives and Federal
agencies (preference customers) that recovers the
costs of Bonneville’s current generating system and
programs, including the Residential Exchange
Program. These customers will be limited to the
amount of power than can be purchased at Tier 1
rates. Another set of rates (Tier 2) will be
established to recover the costs of new generating
resources. Preference customers will be able to
purchase any requirements that remain after
purchasing up to their maximum at Tier 1 rates.
The Tiered Rates methodology is structured to keep
separate the costs of resources whose costs are
recovered through Tier 1 rates from the costs of
resources whose costs are recovered through Tier 2
rates. Bonneville’s Tiered Rates methodology is
currently pending in Docket No. EL09-12-000.

currently undergoing a stakeholder
review process in another proceeding
pending before Bonneville.

Commission Determination

18. Initially, the Commission grants
Bonneville’s request to amend proposed
part 301, as requested by Bonneville in
its comments on the interim rule.
Bonneville’s requested amendments to
part 301 of the Commission’s
regulations, described in more detail
below, revise and clarify Bonneville’s
ASC methodology and review process as
it applies to Bonneville’s customers. As
Bonneville notes, it held a public
workshop with its customers to discuss
the amendments and requested
comments from its customers.
According to Bonneville, its customers
did not object to the revisions in their
comments, but did request further
clarifications that it asserts it
incorporated in its filing.

19. The Commission approves
Bonneville’s amended ASC
methodology, with minor editorial
changes, notwithstanding the Districts’
objections. We note that, while the
Districts complain of inconsistent
treatment, the Districts also recognize
that, under the statute, Bonneville has
the authority to address with its
customers, investor-owned utilities as
well as consumer-owned utilities,
which resources to include in its ASC
methodology.1” And the statute simply
does not require the kind of consistency
that Districts claim it does.?8 In any
event, if consumer-owned utilities
choose to execute Residential Purchase
and Sales Agreements, then they will be
entitled to the kind of consistency the
Districts seek. Moreover, the
Commission’s role is limited to
“review[ing] and approv[ing]” the ASC
methodology.1® As we noted in Order
No. 400, Bonneville is entitled to
“considerable deference” both in its
interpretations of the Northwest Power
Act and its policy judgments under that
Act.20 (The Commission’s regulations
also provide that the Commission will
accept under the FPA any sales to
Bonneville that are based on application

17 See 16 U.S.C. 839c¢(c)(7); see Districts
comments at 6 (“the Northwest Power Act gives
Bonneville the responsibility of developing the
methodology for calculating the average system cost
of each participating utility”).

18 See 16 U.S.C. 839c¢(c)(1), (7).

19 See 16 U.S.C. 839c(c)(7).

20 See Order No. 400, FERC Stats. & Regs.
730,601 at 31,163-64 (discussing, inter alia, the
deference owed to Bonneville as well as Aluminum
Co. of America v. Central Lincoln Peoples’ Utility
District, 104 S. Ct. 2472, 2480-2483 (1984)); accord
Sales of Electric Power to Bonneville Power
Administration, Metholology and Filing
Requirements, Order No. 337, FERC Stats. & Regs.
q 30,506, at 30,738-39 (1983).

of an approved ASC methodology.21)
The Commission is approving the ASC
methodology because it conforms to the
provisions of the Northwest Power
Act.22 We find no compelling basis in
the Districts’ comments for arriving at a
different result.

20. We also decline Idaho PUC’s
request that we reject use of the deemer
mechanism. We find that Idaho PUC’s
challenge represents a collateral attack
on Bonneville’s Residential Purchase
and Sales Agreements between
Bonneville and its customers, where
that mechanism is found. Those
agreements are not the subject of this
rulemaking proceeding.

B. Base Period Average System Cost
Calculation

21. Bonneville states that amended
§§301.8, 301.9 and the Appendix 1
Endnotes provide the process for
calculating a utility’s Base Period
average system cost. The Base Period
average system cost is an average system
cost calculated from data available
during the Base Period, i.e., the calendar
year of an investor-owned utility’s most
recent FERC Form 1, or a consumer-
owned utility’s similar financial
information. According to Bonneville,
the Base Period average system cost is
calculated by populating the schedules
in Appendix 1 with cost and revenue
data from the utility. An investor-owned
utility primarily will rely on its most
recent FERC Form 1 as its source of data
(consumer-owned utilities will rely on
similar data), using supplemental
information for some particular areas.
Bonneville notes that the Appendix 1
tables (Excel spreadsheets) will
automatically generate the utility’s Base
Period average system cost.

22. Bonneville states that amended
§301.8 of Bonneville’s ASC
methodology provides general
instructions for completing Appendix 1.
That section describes the sources of
data that investor-owned utilities and
consumer-owned utilities must use. It
also describes the utility’s duty to
provide its work papers and other
documentation substantiating its
calculations. The section also requires
the utility to file an attestation from its
Chief Financial Officer regarding the
data.

23. Bonneville states that amended
§301.9 and Table 1 of Bonneville’s ASC

21 See 18 CFR 35.30 and 35.31; accord Order No.
400, FERC Stats. & Regs. 30,601 at 31,161-62;
Order No. 337, FERC Stats. & Regs. q 30,506 at
30,738-39.

22 See Order No. 337, FERC Stats. & Regs.
30,506 at 30,738 (Commission can disapprove
proposed ASC methodology only if it is
inconsistent with Northwest Power Act).
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methodology describe how the
individual cost and revenue items in the
utility’s Appendix 1 are divided into the
Production, Transmission, and
Distribution/Other categories.
According to Bonneville, costs that are
assigned to the Production and
Transmission categories will be
included in the utility’s average system
cost calculation, i.e., in the Contract
System Cost numerator of the average
system cost equation. Costs assigned to
the Distribution/Other category will not
be included. Bonneville notes that, for
the most part, the line items in the
Appendix 1 will be automatically
assigned to the Production,
Transmission, and/or Distribution/Other
categories by predefined ratios, referred
to as functionalization 23 codes.

24. According to Bonneville, for
certain Accounts in Appendix 1, the
utility will have the option of not using
the default functionalization code.
Instead, it may conduct a more detailed
analysis to assign costs or revenues to
the Production, Transmission, or
Distribution/Other categories.
Bonneville refers to this analysis as a
“direct analysis.” Bonneville states that
Table 1 identifies the Accounts in
Appendix 1 that may be evaluated
under a direct analysis. Paragraphs (c)
and (d) of amended § 301.9 require that
a utility substantiate its direct analysis
with documentation and other evidence,
and that the utility, having opted to use
a direct analysis on an Account, must
continue to use a direct analysis on the
Account in future Appendix 1 filings,
unless Bonneville allows the utility to
return to the default functionalization
code.

25. Bonneville notes that the
Appendix 1 schedules and ratio tables
are, in some instances, subject to special
rules or requirements as described in
the Endnotes to Appendix 1. The
Endnotes provide substantive
information about how certain line
items in Appendix 1 will be treated.

Comments

26. Commenters challenge
Bonneville’s decision to adjust a
utility’s base year data by escalating the
utility’s average system costs to the mid-
point of Bonneville’s rate period.24

Commission Determination

27. The Commission finds that
commenters are challenging an element
of Bonneville’s ASC methodology that is

23 The term ‘‘functionalization,” as used here,
refers to the process of assigning a utility’s costs
and revenues to the Production, Transmission, and
Distribution/Other categories.

24 See, e.g., Avista comments at 4; Idaho Power
comments at 5.

beyond the Commission’s scope of
review of the methodology. As we have
explained above, our role is a limited
one—ensuring consistency with the
Northwest Power Act. We are not
otherwise authorized to challenge the
Administrator’s decisions relating to the
specifics of the ASC methodology.25
Moreover, Bonneville developed the
amended ASC methodology through a
stakeholder process with customers.
The amended ASC methodology
approved here represents the results of
that collaboration. To the extent
Bonneville and its customers find that
any component of that ASC
methodology needs further refinement,
we anticipate that Bonneville and its
customers will resolve the issue through
further consultation as provided by the
statute.

C. Exchange Period Average System
Cost Determination

28. According to Bonneville, amended
§§301.8, 301.9 and the Endnotes will be
the core provisions it will use to
determine a utility’s average system
cost. Bonneville notes that the
Commission will rely on those sections
to evaluate whether Bonneville’s
average system cost determinations are
consistent with Bonneville’s 2008 ASC
methodology.

29. Bonneville explains that, once a
utility’s Base Period is calculated and
Bonneville determines that the utility
has properly functionalized all of its
costs, certain line items of the utility’s
Appendix 1 are escalated to the
beginning of, and then through,
Bonneville’s subsequent wholesale
power rate period (referred to as the
Exchange Period). According to
Bonneville, this “escalation step” is the
second major component of
Bonneville’s 2008 ASC methodology,
and is a new feature unique to its 2008
ASC methodology. According to
Bonneville, this “escalation step”
reduces the administrative burden by
limiting changes to a utility’s average
system cost once it is established in an
average system cost review process.

30. Section 301.5 of the amended
2008 ASC methodology describes the
method Bonneville and parties
developed to calculate the utility’s
average system cost. Bonneville uses
industry standard escalators to escalate
certain line items in the utility’s
Appendix 1. Bonneville explains that,
after the specified line items are
escalated, the utility’s average system
cost is recalculated. According to
Bonneville, the resulting average system
cost, i.e., the Exchange Period average

25 See supra notes 19-22 and accompanying text.

system cost, is the average system cost
Bonneville will use to determine the
utility’s Residential Exchange Program
benefits during Bonneville’s subsequent
wholesale power rate period. Bonneville
notes that the Exchange Period average
system cost also is the average system
cost that jurisdictional utilities file with
the Commission for review.

31. Amended § 301.5 also outlines the
limited ways in which a utility’s average
system cost may change during an
Exchange Period. Bonneville states that
its amended 2008 ASC methodology
removes the connection between a
utility’s request for a retail rate change
and a change in its average system cost,
thereby limiting the administrative
burden for both Bonneville and the
Commission. Bonneville states that the
only time a utility’s average system cost
may change once established for an
Exchange Period is: (1) To account for
major resource additions or reductions;
or (2) to adjust for the loss or gain of
service territory. Bonneville explains
that, except for these limited
circumstances, a utility’s average system
cost is locked-in until the beginning of
Bonneville’s next average system cost
review process.

Comments

32. Commenters challenge core
provisions of the ASC methodology that
will be used to determine a utility’s
average system cost, including but not
limited to the following: (1) Use of FERC
Form 1 data as the basis for calculating
a utility’s average system cost; 26 (2)
failure to include state income and
revenue taxes in the average system cost
determination, while including federal
income taxes; 27 (3) failure to include a
utility’s regulatory fees in Account
928; 28 (4) failure to include replacement
fuel for power (and replacement gas
transportation) agreements as a major
resource addition in “new resource
costs;”” 29 (5) treatment of requirement
sales for resale in Account 447;30 (6)
inclusion of conflicting statements
regarding the functionalization of
customer expenses in Account 908; 31
and (7) failure to provide a methodology
for determining average system costs for
customer-owned utilities that elect to

26 See, e.g., APAC comments at 1-2.

27 See, e.g., WUTC comments at 6; Avista
comments at 14—16; Idaho Power at 3-6.

28 See, e.g., WUTC comments at 7; Avista
comments at 11; Idaho Power comments at 10.

29 See, e.g., Avista comments at 4-5; Idaho Power
at 6-7.

30 See, e.g., Avista comments at 8; Portland
General comments at 9; Idaho Power comments at
10.

31 Avista comments at 9; Idaho Power comments
at 11.
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execute Regional Dialogue High Water
Mark contracts.32

Commission Determination

33. The Commission finds that
commenters are challenging elements of
Bonneville’s ASC methodology that are
beyond the Commission’s scope of
review. As we have explained above,
our role is a limited one—ensuring
consistency with the Northwest Power
Act. We are not otherwise authorized to
challenge the Administrator’s decisions
relating to the specifics of the ASC
methodology.33 Moreover, Bonneville
developed the amended ASC
methodology through a stakeholder
process with customers. The amended
ASC methodology approved here
represents the results of that
collaboration. To the extent Bonneville
and its customers find that any
component of that ASC methodology
needs further refinement, we anticipate
that Bonneville and its customers will
resolve the issue through further
collaboration as provided by the statute.

D. Bonneville’s Review of a Utility’s
Average System Cost Determination

34. Amended §§301.3, 301.4, and
301.7 provide the procedures and
schedules Bonneville will use when
reviewing a utility’s average system
cost. Bonneville explains that a utility is
required to file an Appendix 1 with
Bonneville by June of the fiscal year
prior to the beginning of Bonneville’s
next wholesale power rate proceeding.
Bonneville notes that it conducts its rate
proceedings in the fall of the year prior
to the expiration of its rates. Bonneville
notes, further, that in the years it is not
proposing to change wholesale power
rates, utilities are required to file an
informational Appendix 1 with
Bonneville. These informational filings
will be used by Bonneville for trend
analysis only. According to Bonneyville,
these filings are not reviewed in an
average system cost review process, and
do not result in a change to the utility’s
average system cost.

35. Bonneville notes that, although
historically it developed its average
system cost review procedures as part of
the ASC methodology consultation
process, the Commission has previously
found that it has no jurisdiction over
these procedures, and has directed
comments on these matters to
Bonneville.34 Bonneville, therefore,
requests that, consistent with this past
practice, §§301.3, 301.4, and 301.7 of

32 See, e.g., Avista comments at 12; Idaho Power
comments at 14.

33 See supra notes 19-22 and accompanying text.

34 See Order No. 337, FERC Stats. & Regs. at
130,506 at 30,738.

the regulations established in the
interim rule be removed.

Comments

36. Commenters challenge elements of
the Bonneville’s process for reviewing a
utility’s average system cost
determination, including but not limited
to the following: (1) Bonneville’s
decision to require utilities to file
Appendix 1 annually using updated
FERC Form 1 data; 35 and (2)
Bonneville’s failure to commit to
limiting future Exchange Periods to two-
year periods.36

Commission Determination

37. The Commission finds that
commenters are challenging elements of
Bonneville’s process for reviewing a
utility’s average system cost
determination that are beyond the
Commission’s scope of review. As we
have explained, our role is a limited
one—insuring consistency with the
Northwest Power Act.3” We are not
otherwise authorized to challenge the
Administrator’s decisions relating to the
specifics of the ASC methodology or the
processes used to develop both that
methodology and the resulting
determinations of average system costs.
Moreover, Bonneville developed the
amended ASC methodology through a
stakeholder process with customers.
The amended ASC methodology
approved here represents the results of
that collaboration. To the extent
Bonneville and its customers find that
any component of Bonneville’s process
needs further refinement, we anticipate
that Bonneville and its customers will
resolve the issue through further
collaboration as provided by the statute.

E. Relationship Between Bonneville’s
Tiered Rate

Methdology and ASC Methodology

38. In its comments, Bonneville states
that amended § 301.5 contains
provisions that relate to the interplay
between its ASC methodology and its
proposed Tiered Rates methodology.
According to Bonneville, the Tiered
Rates methodology implements a new
tiered rate structure that will establish
one set of rates (Tier 1) for public
bodies, cooperatives and Federal
agencies (preference customers) that
recovers the costs of Bonneville’s
current generating system and programs,
including the Residential Exchange

35 See, e.g., Avista comments at 5; Idaho Power
comments at 7.

36 See, e.g., Avista comments at 7; Idaho Power
comments at 9.

37 See supra notes 19-22 and accompanying text;
accord Order No. 337, FERC Stats. & Regs. { 30,506
at 30,738.

Program. Bonneville notes that these
customers will be limited as to the
amount of power that can be purchased
at Tier 1 rates. Bonneville states that
another set of rates (Tier 2) will be
established to recover the costs of new
generating resources. According to
Bonneville, preference customers will
be able to purchase power for their
requirements that remain after
purchasing up to their maximum MW at
Tier 1 rates. Bonneville states that its
Tiered Rates methodology is structured
to keep separate the costs of resources
recovered through Tier 1 rates from the
costs of resources recovered through
Tier 2 rates. Bonneville states that
resources whose costs are recovered
through Tier 2 rates will serve the load
growth of preference customers.

39. Bonneville explains that, to
implement the Tiered Rate
methodology, it is now offering
preference customers a new power sales
agreement, a Regional Dialogue High
Water Mark Contract, for power sales
beginning in FY 2012. Bonneville notes
that, for those preference customers that
choose to execute this contract, there
will be certain restrictions on the
resources that these preference
customers may exchange with
Bonneville, identified in amended
§ 301.5(g). According to Bonneville,
these restrictions are necessary to
ensure that the separate “cost pooling”
concept of tiered rates is maintained.
Bonneville states that the Tiered Rate
methodology features in its ASC
methodology will only affect preference
customers that execute this type of
contract.

40. Bonneville notes that, although
the Commission does not have
jurisdiction over its average system cost
determination for preference customers,
those provisions of its ASC
methodology will be used in its review
of preference customers’ average system
costs. Bonneville, therefore, requests the
Commission to retain these provisions
in its final rule to maintain the
continuity of its ASC methodology and
for ease of reference for both Bonneville
and its preference customers.

Comments

41. APAC notes that § 301.5(g) of the
Commission’s regulations incorporates
the Tiered Rate methodology and the
determination of High Water Marks.38
APAC states that Tiered Rate
methodology is still being finalized.
APAC argues that, in that proceeding, it
objected to the legality of the Tiered
Rate methodology, arguing that it
exceeded Bonneville’s statutory

38 See APAC comments at 2.
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authority. Also, in that proceeding,
APAC states that it challenged the
determination of High Water Marks
under the Tiered Rate methodology,
arguing that certain industrial loads
were not properly characterized. APAC
requests the Commission not to grant
approval for the ASC methodology in
this proceeding until the Tiered Rate
methodology is finalized by Bonneville
and reviewed by the Commission.

Commission Determination

42. We decline to adopt APAC’s
request. APAC’s arguments relate to the
Tiered Rate methodology; that
methodology is not the subject of this
rulemaking proceeding. Bonneville’s
references to the Tiered Rate
methodology in this rulemaking
proceeding relate only to the interplay
between the Tiered Rate methodology
and the ASC methodology established
in this final rule. That is, this ASC
methodology final rule does not revise
the Tiered Rate methodology. It merely
specifies how the two methodologies
will work in conjunction with one
another. We note, further, that, since
APAC’s comments were filed in this
proceeding, Bonneville filed its Tiered
Rate methodology for Commission
review.39 To the extent that APAC
objects to the Tiered Rate methodology,
those objections are more appropriately
raised in that proceeding.

III. Section-By-Section Description of
Proposed Bonneville Amendments

43. In its comments on the interim
rule, Bonneville submits proposed
revisions and additions that are
described in more detail below. We
approve these revisions and additions,
with minor editorial changes, as
reflected in the regulatory text adopted
here.

A. Section 301.1—Applicability

44. Bonneville requests the
Commission to replace the language
originally approved by the Commission
for §301.1 of the interim rule with the
regulatory language that defined
applicability prior to the interim rule.
Bonneville believes that that language is
more appropriate because its procedures
for determining an average system cost
should not be included in the
Commission’s final rule approving its
ASC methodology.

B. Section 301.2—Definitions

45. Bonneville requests that the
Commission add several definitions.
Specifically, Bonneville requests the

39 See United States Department of Energy—
Bonneville Power Administration, Docket No.
EL09-12-000.

following terms be defined: Accounts;
Average System Cost delta; Average
System Cost forecast model; Average
System Cost review process; Consumer-
owned Utility; Direct Analysis;
Escalator; Exchange Load;
Functionalization; Global Insight; Net
Requirements; Priority Firm Power; Rate
Period; Rate Period High Water Mark
Process (RHWM Process); RHWM
Exchange Load; RHWM System
Resources; Tier 1 Priced-Power; Tier 1
System Resources; and Tiered Rates
Methodology. Bonneville notes that, in
addition, it has clarified existing
definitions and added statutory
citations.

C. Section 301.3—Filing Procedures

46. Bonneville requests the
Commission to remove the regulatory
text in § 301.3(a)—(h). Bonneville
explains that these regulations largely
describe, in detail, its filing procedures
during the transitional period (i.e., FY
2009 and FY 2010-11), its ASC
methodology review procedure filing
requirements and instructions to
exchanging utilities, its filing
procedures, the utility’s attestation
responsibilities, and the process of
determining and curing patently
deficient filings. Going forward,
according to Bonneville, a simple
reference to its procedures will be
sufficient for the Commission’s
regulations.40

D. Original § 301.4—Bonneville’s ASC
Methodology Review Process

47. Bonneville requests the
Commission to delete §301.4 as
originally promulgated in the interim
rule because it describes Bonneville’s
ASC review procedures and processes
that the Commission does not have
jurisdiction to review.

E. New § 301.4—FExchange Period
Average System Cost Determination

1. Section 301.4(a)—Escalation to
Exchange Period

48. Bonneville requests the
Commission to revise the regulatory text
to include the following: (1) Add a
statement at the beginning of the section
to explain the objective being met with
the section; (2) to revise the description
of the “escalation codes” to clarify the
codes and the source of data for the
codes; and (3) incorporate corrections
made in its errata filing in September
2008.

40 The language adopted is similar to the language
used for the prior ASC methodology. See 18 CFR
301.1(d).

2. Section 301.4(b)—Calculation of Sales
for Resale and Power Purchases

49. Bonneville requests the
Commission to revise the name of this
subsection to clarify that the purpose of
the subsection is to describe its ASC
methodology for calculating the utility’s
sales for resale and power purchase, and
to add headers to make it apparent
which paragraphs apply to long-term/
intermediate sales for resale and power
purchases versus short-term sales for
resale and power purchases. In addition,
Bonneville proposes adding additional
language to this subsection to clarify the
provisions in this subsection.

3. Section 301.4(c)—Major Resource
Additions and Reductions and
Materiality Thresholds

50. Bonneville explains that amended
§301.4(c) is designed to calculate
changes in average system cost when a
utility obtains new resources or loses an
existing resource. Bonneville proposes
that language be added to § 301.4(c)(1)
to clarify that a major resource addition
or reduction must meet the criteria in
§301.5(c)(3), and meet the materiality
test in § 301.4(c)(4). Bonneville also
proposes added language and
renumbered paragraphs in § 301.5(c) to
clarify the existing regulatory text.

4, Section 301.4(d)—Forecasted
Contract System Load and Exchange
Load

51. Bonneville proposes minor
revisions to § 301.4(d) and proposes to
insert a sentence that was in its original
filing but was left out of the interim rule
approved by the Commission.

5. Section 301.4(e)—Load Growth Not
Met by Major Resource Additions

52. Bonneville proposes minor textual
changes to § 301.4(e)(1) and (e)(2).
Bonneville also proposes to add
language to § 301.4(e)(3) to provide
greater detail and clarity regarding how
surplus power from a major resource
addition will be treated in Bonneville’s
average system cost forecast model.

6. Section 301.4(f)—Changes to Service
Territory

53. Bonneville proposes minor
clarifying corrections throughout
§ 301.4(f) to make the subsection more
specific, describing in greater detail that
the utility must file two Appendix 1s,
and clarifying that the average system
cost discussed in this section is the Base
Period average system cost.
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7. Section 301.4(g)—Average System
Cost Determination for Consumer-
Owned Utilities That Elect To Execute
Rate Period High Water Mark Contracts

54. Bonneville proposes to revise
§ 301.4(g) to use defined terms from its
Tiered Rates Methodology, to change
the order of the steps in §§ 301.4(g)(3)
and (g)(4), and to combine the steps in
§§301.4(g)(3) and (g)(5) into a new step
in § 301.4(g)(4) to clarify calculation of
the costs that will be excluded from the
utility’s average system cost.

8. Section 301.4(h)—Filing of Appendix
1

55. Bonneville proposes minor
corrections throughout this subsection.

F. Section 301.5—Changes in Average
System Cost Methodology

56. Bonneville proposes minor
corrections throughout this section.

G. Original § 301.6—Sample Timeline
Review Procedures

57. Bonneville requests the
Commission to delete § 301.6 of the
interim rule because the provisions are
outside the purview of the
Commission’s review. Bonneville notes,
however, that it will retain this section
in its ASC review procedures.

H. New § 301.6—Appendix 1
Instructions

58. Bonneville proposes minor
corrections to this section.

I. Section 301.7—Average System Cost
Methodology Functionalization

59. Bonneville proposes revisions to
this section to include the following: (1)
Title correction; (2) addition of
references to “‘revenues, debits or
credits” throughout the section; (3)
deletion of a sentence in §301.9(d)(1)
and addition of language to clarify that
Accounts with conservation-related
costs could be reviewed under a direct
analysis subject to certain provisions;
(4) deletion of ambiguous language in
§301.9(d)(2); (5) division of
§301.9(d)(3) into §§301.9(d)(3) and
301.9(d)(4); and (6) addition of a
reference to “conservation costs’ and
deletion of a reference to “Transmission
and/or Distributor/Other” in
redesignated §301.9(d)(4).

J. Table 1—Functionalization and
Escalation Codes

60. Bonneville proposes to update the
functionalization codes and make
additional changes that will make the
table consistent with §301.5(b)(1) of the
ASC methodology.

K. Appendix 1—ASC Ultility Filing
Template

61. Bonneville proposes the following
revisions in Appendix 1: (1) Change the
title of the template to ““ASC Utility
Filing Template’’; (2) incorporate errata
corrections; (3) replace the phrase
“Residential Purchase Sales Agreement”
with the phrase “ASC Utility Filing
Template.”

L. Appendix 1 Endnotes

62. Bonneville proposes the following
revisions in Appendix 1 Endnotes: (1)
Add the phrase “return on equity
(ROE);” and (2) delete Endnote K.41

M. Chief Financial Officer Attestation

63. Bonneville notes that the
Commission did not include this
attestation in its interim rule.
Bonneville states that it agrees with the
Commission’s decision because this
attestation relates to its average system
cost review process and not to the
Commission’s review of the utility’s
ASC. Bonneville states that it will retain
this attestation as a component of its
average system cost review procedures.

IV. Paperwork Reduction Act
Statement

64. A Paperwork Reduction Act
Statement is not required for this final
rule because the regulations approve a
methodology used by a Federal power
marketing administration, in this case
Bonneville.

V. Environmental Analysis

65. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.#2 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in these
exclusions are Commission actions
addressing proposed public utility rates
and Commission confirmation,
approval, and disapproval of rate filings
submitted by Federal power marketing
administrations under various statutes
and regulations including the Northwest
Power Act.#3 The actions taken here fall

41Endnote K does not appear in the interim rule.
Bonneville proposed including Endnote K in its
September 2008 errata filing. Since the Commission
is accepting Bonneville’s revised regulatory text,
further specific action by the Commission is not
needed.

4z Regulations Implementing the National
Environmental Policy Act, Order No. 486, FERC
Stats. & Regs. 130,783 (1987).

4318 CFR 380.4(a)(15).

within this categorical exclusion in the
Commission’s regulations.

VI. Regulatory Flexibility Act

66. The Regulatory Flexibility Act of
1980 (RFA) 44 generally requires a
description and analysis of the effect
that a rule will have on small entities or
a certification that a rule will not have
a significant economic impact on a
substantial number of small entities.

67. The Commission concludes that
this final rule will not have a significant
economic impact on a substantial
number of small entities. Bonneville is
a Federal power marketing
administration. And the investor-owned
utilities which are participating in the
Residential Exchange Program and
which, as public utilities under the
FPA, make ASC-related filings with the
Commission are not small entities.5
Moreover, the number of public utilities
participating in the program is not
substantial; only nine public utilities,
whose rates are within the
Commission’s jurisdiction, are
participating in the program.

VII. Document Availability

68. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s home page http://
www.ferc.gov and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 Eastern
time) at 888 First Street, NE., Room 2A,
Washington, DC 20426.

69. From the Commission’s home
page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the document number excluding
the last three digits of this document in
the docket number field.

70. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from
FERC Online Support at (202) 502—-6652
(toll free at 1-866—208—3676) or e-mail
at ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the
Public Reference Room at
publicreferenceroom@ferc.gov.

445 U.S.C. 601-12.

455 U.S.C. 602(3) citing section 3 of the Small
Business Act, 15 U.S.C. 632. Section 3 of the Small
Business Act defines “small business concern” as
a business which is independently owned and
operated, and which is not dominant in its field of
operation.
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VIII. Effective Date

Given that this final rule establishes
the methodology that Bonneville Power
Administration will apply to determine
average system costs, and thus what
Bonneville will pay, this final rule
meets the exception provisions of 5
U.S.C. 804(3)(A). This final rule is
effective October 15, 2009.

List of Subjects in 18 CFR Part 301

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By the Commission.
Kimberly D. Bose,
Secretary.

m In consideration of the foregoing, the
Commission amends part 301, Title 18,
Chapter I of the Code of Federal
Regulations, as follows:

m 1. Part 301 is revised to read as
follows:

PART 301—AVERAGE SYSTEM COST
METHODOLOGY FOR SALES FROM
UTILITIES TO BONNEVILLE POWER
ADMINISTRATION UNDER
NORTHWEST POWER ACT

Sec.
301.1
301.2

Applicability.

Definitions.

301.3 Filing procedures.

301.4 Exchange Period Average System
Cost determination.

301.5 Changes in Average System Cost
methodology.

301.6 Appendix 1 instructions.

301.7 Average System Cost methodology
functionalization.

Table 1 to Part 301—Functionalization and
Escalation Codes

Appendix 1 to Part 301—ASC Utility Filing

Template
Authority: 16 U.S.C. 839-839h.
§301.1 Applicability.

The regulations in this part apply to
the sales of electric power by any Utility
to the Bonneville Power Administration
(Bonneville) under section 5(c) of the
Pacific Northwest Electric Power
Planning and Conservation Act
(Northwest Power Act). 16 U.S.C.
839c¢(c).

§301.2 Definitions.

For purposes of this section, the
following definitions apply:

Account(s). The Accounts prescribed
in the Commission’s Uniform System of
Accounts in part 101 of this chapter.

Appendix 1. Appendix 1 is the
electronic form on which a Utility
reports its Contract System Cost,
Contract System Load, and other
necessary data to Bonneville for the
calculation of the Utility’s Average
System Cost.

Average System Cost (ASC). The rate
charged by a Utility to Bonneville for
the agency’s purchase of power from the
Utility under section 5(c) of the
Northwest Power Act for each Exchange
Period, and the quotient obtained by
dividing Contract System Cost by
Contract System Load. 16 U.S.C.
839c(c).

Average System Cost delta (ASC
delta). The change in a Utility’s ASC
during the Exchange Period resulting
from the inclusion in the Average
System Cost forecast model of costs,
loads, revenues, and other information
related to the commercial operation of a
major resource addition or reduction
that was identified in the Utility’s ASC
filing.

Average System Cost forecast model
(ASC forecast model). The model
Bonneville uses to escalate a Utility’s
costs, revenues, and other information
contained in the Appendix 1 to
calculate the Exchange Period ASC.

Average System Cost review process
(ASC review process). The
administrative proceeding conducted
before Bonneville under Bonneville’s
ASC review procedures in which a
Utility’s ASC is determined.

Base Period. The calendar year of the
most recent Form 1 data.

Base Period ASC. The ASC
determined in the Review Period using
the Utility’s Base Period data and
additional specified data.

Contract High Water Mark (CHWM).
The average MW amount used to define
access to Tier 1 Priced-Power. CHWM is
equal to the adjusted historical load for
each customer proportionately scaled to
Tier 1 System Resources and adjusted
for conservation achieved. The CHWM
is specified in each eligible customer’s
CHWM Contract.

Commission. Federal Energy
Regulatory Commission.

Consumer-owned Utility. A public
body or cooperative that is eligible to
purchase preference power from
Bonneville under section 5(b) of the
Northwest Power Act. 16 U.S.C. 839c(b).

Contract System Cost. The Utility’s
costs for production and transmission
resources, including power purchases
and conservation measures, which costs
are includable in, and subject to, the
provision of Appendix 1. Under no
circumstances will Contract System
Cost include costs excluded from ASC
by section 5(c)(7) of the Northwest
Power Act. 16 U.S.C. 839c(c)(7).

Contract System Load. The total
regional retail load included in the most
recently filed FERC Form 1 or, for a
Consumer-owned Utility, the total retail
load from the most recent annual

audited financial statement, as adjusted
pursuant to the ASC methodology.

Direct Analysis. An analysis,
including supporting documentation,
prepared by the Utility that assigns the
costs, debits, credits, and revenues in an
Account to the Production,
Transmission, and/or Distribution/Other
functions of the Utility.

Escalator. A factor used to adjust an
Account in the Base Period ASC filing
to the value for the period of the
Exchange Period ASC.

Exchange Load. All residential,
apartment, seasonal dwelling and farm
electrical loads eligible for the
Residential Exchange Program under the
terms of a Utility’s Residential Purchase
and Sales Agreement.

Exchange Period(s). The period
during which a Utility’s Bonneville-
approved ASC is effective for the
calculation of the Utility’s Residential
Exchange Program benefits. The initial
Exchange Period under this ASC
methodology is from October 1, 2008,
through September 30, 2009.
Subsequent Exchange Periods will be
the period of time concurrent with
Bonneville’s wholesale power rate
periods beginning October 1 or, if not
beginning October 1, then beginning on
the effective date of Bonneville’s
subsequent wholesale power rate
periods.

Exchange Period ASC. The Base
Period ASC escalated to a year(s)
consistent with the Exchange Period.

FERC Form 1. The annual filing
submitted to the Federal Energy
Regulatory Commission, required by 18
CFR 141.1.

Functionalization. The process of
assigning a Utility’s costs, debits,
credits, and revenues in an Account to
the Production, Transmission, and/or
Distribution/Other functions of the
Utility.

Global Insight. The company that
provides the escalation factors
identified in § 301.4(a)(3) that are used
in the ASC forecasting model, or the
successor or replacement of that
company, as determined by Bonneville.

Jurisdiction. The service territory of
the Utility within which a particular
regulatory body has authority to
approve the Utility’s retail rates.
Jurisdictions must be within the Pacific
Northwest region as defined in section
3(14) of the Northwest Power Act. 16
U.S.C. 839a(14).

Labor Ratios. The ratios that assign
costs on a pro rata basis using salary
and wage data for Production,
Transmission, and Distribution/Other
functions included in the Utility’s most
recently filed FERC Form 1. For
Consumer-owned Utilities, comparable
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data will be utilized based on the cost-
of-service study used as the basis for
retail rates at the time of review.

Net Requirements. The amount of
Federal power that a Consumer-owned
Utility is entitled to purchase from
Bonneville under section 5(b) of the
Northwest Power Act. 16 U.S.C. 839c(b).

New Large Single Load. That load
defined in section 3(13) of the
Northwest Power Act, and determined
by Bonneville as specified in power
sales contracts and Residential Purchase
and Sales Agreements with its Regional
Power Sales Customers. 16 U.S.C.
839a(13).

Priority Firm Power. Priority Firm
Power is electric power (capacity and
energy) that Bonneville will make
continuously available for direct
consumption or resale to public bodies,
cooperatives, and Federal Agencies
(under the Priority Firm Preference rate)
and to Utilities participating in the
Residential Exchange Program (under
the Priority Firm Exchange rate).
Utilities participating in the Residential
Exchange Program under section 5(c) of
the Northwest Power Act may purchase
Priority Firm Power under their
Residential Purchase and Sales
Agreements with Bonneville. Priority
Firm Power is not available to serve
New Large Single Loads. Deliveries of
Priority Firm Power may be reduced or
interrupted as permitted by the terms of
the Utilities’ power sales contracts and/
or Residential Purchase and Sales
Agreements with Bonneville.

Public Purpose Charge. Any charge
based on a Utility’s total retail sales in
a Jurisdiction that is provided to
independent entities or agencies of state
and local governments for the purpose
of funding within the Utility’s service
territory one or both of the following:

(a) Conservation programs in lieu of
Utility conservation programs; or

(b) Acquisition of renewable
resources.

Rate Period. The period during which
Bonneville’s wholesale power rates are
effective. The period is coincident with
the Exchange Period.

Rate Period High Water Mark
(RHWM). The amount used to define
each customer’s eligibility to purchase
Tier 1 Priced Power for the relevant Rate
Period, subject to the customer’s Net
Requirement expressed in average
megawatts (aMW). RHWM is equal to
the customer’s CHWM as adjusted for
changes in Tier 1 System Resources.
The RHWM is determined for each
eligible customer in the RHWM Process
preceding each Bonneville wholesale
power rate case.

Rate Period High Water Mark Process
(RHWM Process). The process or

processes where each eligible
Consumer-owned Utility RHWM is
determined.

Regional Power Sales Customer. Any
entity that contracts directly with
Bonneville for the purchase of power
under sections 5(b) (16 U.S.C. 839c(b)),
5(c) (16 U.S.C. 839c¢(c)), or 5(d) (16
U.S.C. 839c¢(d)) of the Northwest Power
Act for delivery in the Pacific Northwest
region as defined by section 3(14) of the
Northwest Power Act. 16 U.S.C.
839a(14).

Residential Purchase and Sales
Agreement. The contract under section
5(c) of the Northwest Power Act
between Bonneville and a Utility that
defines and implements the power
purchase and sale under the Residential
Exchange Program.

Review Period. The period of time
during which a Utility’s Appendix 1 is
under review by Bonneville. The
Review Period begins on or about June
1, and ends on or about November 15
of the fiscal year prior to the fiscal year
Bonneville implements a change in
wholesale power rates.

Regulatory Body. A state commission,
Consumer-owned Utility governing
body, or other entity authorized to
establish retail electric rates in a
Jurisdiction.

RHWM Exchange Load. The Exchange
Load as determined in section 20 of the
Residential Purchase and Sales
Agreement.

RHWM System Resources. The Rate
Period High Water Mark (RHWM) as
calculated in section 4.2.1 of the Tiered
Rates Methodology plus the resource
amounts used in calculating a
customer’s Contract High Water Mark
(CHWM).

Tier 1 Priced-Power. Priority Firm
Power as defined in Bonneville’s Tiered
Rates Methodology.

Tier 1 System Resources. Resources as
defined in Bonneville’s Tiered Rates
Methodology.

Tiered Rates Methodology. The long-
term methodology established by
Bonneville for the determination of
tiered wholesale power rates.

Utility. A Regional Power Sales
Customer that has executed a
Residential Purchase and Sales
Agreement.

§301.3 Filing procedures.

(a) Bonneville’s ASC review
procedures. The procedures established
by Bonneville’s Administrator provide
the filing requirements for all Utilities
that file an Appendix 1 with Bonneville.
Utilities must file Appendix 1s, ASC
forecast models, and other required
documents with Bonneville in

compliance with Bonneville’s ASC
review procedures.

(b) Exchange Period. The Exchange
Period will be equal to the term of
Bonneville’s Rate Period. ASCs will
change during the Exchange Period only
for the reasons provided in § 301.4.

§301.4 Exchange Period Average System
Cost determination.

(a) Escalation to Exchange Period.

(1) This section describes the method
Bonneville will use to escalate the Base
Period ASC to and through the
Exchange Period to calculate the
Exchange Period ASC.

(2) Bonneville will escalate the
Bonneville-approved Base Period ASC
to the midpoint of the fiscal year for a
one-year Rate Period/Exchange Period,
and to the midpoint of the two-year
period for a two-year Rate Period/
Exchange Period to calculate Exchange
Period ASCs.

(3) For purposes of the escalation
referenced in paragraph (a)(2) of this
section, Bonneville will use the
following codes in the ASC forecast
model to calculate the Exchange Period
ASCs:

(i) A&G—Administrative and General.

(i) CACNT—Customer Account.

(iii) CD—Construction, Distribution
Plant.

(iv) CONSTANT—Constant.

(v) CSALES—Customer Sales.

(vi) CSERVE—Customer Service.

(vii) COAL—Coal.

(viii) DMN—Distribution
Maintenance.

(ix) DOPS—Distribution Operations

(x) HMN—Hydro Maintenance.

(xi) HOPS—Hydro Operations.

(xii) INF—Inflation.

(xiii)) NATGAS—Natural Gas.

(xiv) NFUEL—Nuclear Fuel.

(xv) NMN—Nuclear Maintenance.
(xvi) NOPS—Nuclear Operations.
(xvii) OMN—Other Production
Maintenance.

(xviii) OOPS—Other Production
Operations.

(xix) SNM—Steam Maintenance.

(xx) SOPS—Steam Operations.

(xx1) TMN—Transmission
Maintenance.

(xxii) TOPS—Transmission
Operations.

(xxiii)) WAGES—Wages.

(4) Table 1 identifies which codes
from paragraph (a)(3) of this section
apply to the line items and associated
FERC Accounts in the Appendix 1.
Bonneville will use Global Insight as the
source of data for the escalation codes
indentified in paragraph (a)(3) of this
section, except for the NATGAS and
CONSTANT codes. For the NATGAS
code identified in paragraph (a)(3)(xiii)
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of this section, Bonneville will calculate
the escalation rate using Bonneville’s
most current forecast of natural gas
prices. The code CONSTANT in
paragraph (a)(3)(iv) of this section
indicates that no escalation to the
Account will be made.

(5) Bonneville will base the costs of
power products purchased from
Bonneville on Bonneville’s forecast of
prices for its products.

(6) Bonneville will escalate the Public
Purpose Charge forward to the midpoint
of the Exchange Period by the same rate
of growth as total Contract System Load.

(7) If any of the escalators specified in
paragraph (a) of this section are no
longer available, Bonneville will
designate a replacement source of such
escalator(s) that, as near as possible,
replicates the results produced by the
prior escalator. If a replacement source
is not available, Bonneville will use the
INF escalation code identified in
paragraph (a)(3)(xii) of this section as
the replacement escalator.

(b) Calculation of sales for resale and
power purchases—

(1) Long-term and intermediate-term
sales for resale and power purchases.
Bonneville will use the INF escalation
code identified in paragraph (a)(3)(xii)
of this section to escalate long-term and
intermediate-term (as defined by the
Commission) firm purchased power
costs and long-term and intermediate-
term sales for resale revenues.

(2) Short-term sales for resale and
power purchases.

(i) The short-term purchases and
short-term sales for resale for the Base
Period will be used as the starting
values. A Utility will be allowed to
include new plant additions, and to use
a utility-specific forecast for the price of
purchased power and for the price of
sales for resale in order to value
purchased power expenses and sales for
resale revenue to be included in the
Exchange Period ASC.

(ii) Bonneville will use the following
method to determine separate market
prices to forecast short-term purchased
power expenses and sales for resale
revenues to calculate Exchange Period
ASCs:

(A) The Utility’s average short-term
purchased power price and short-term
sales for resale price will be calculated
for each year for the most recent three
years of actual data (Base Period and
prior two years).

(B) The midpoint between the
Utility’s average short-term purchased
power price and the average short-term
sales for resale price will be calculated
for each of the years in paragraph
(b)(2)(ii)(A) of this section.

(C) The percentage spread around the
Utility’s midpoint between the average
short-term purchase power price and
short-term sales for resale price will be
calculated for each of the years
identified in paragraph (b)(2)(ii)(A) of
this section.

(D) A weighted average spread for the
Utility’s most recent three years of
actual data (Base Period and prior two
years) will be calculated. The following
weighting scale will be used:

(1) Three (3) times Base Period
spread.

(2) Two (2) times (Base Period minus
1) spread.

(3) One (1) time (Base Period minus
2) spread.

(E) The Base Period midpoint
calculated in paragraph (b)(2)(ii)(B) of
this section will be escalated at the same
rate as Bonneville’s electric market price
forecast.

(F) The weighted average spread
calculated in paragraph (b)(2)(ii)(D) of
this section will be applied to the
escalated midpoint price calculated in
paragraph (b)(2)(ii)(E) of this section to
determine the purchased power price
and sales for resale price to value
purchased power expenses and sales for
resale revenues to be included in the
Exchange Period ASC.

(iii) The method described in
paragraph (b)(2)(ii) of this section will
be used to forecast the electric market
price for power purchases needed to
meet load growth not met by major
resource additions, and to forecast the
electric market price for any additional
surplus power sales resulting from
major resource additions.

(c) Major resource additions and
reductions and materiality thresholds.

(1) During the Exchange Period,
Bonneville will allow changes to a
Utility’s ASC to account for major
resource additions or reductions that are
used to meet a Utility’s retail load.
These changes, however, must meet the
requirements of paragraph (c)(3) of this
section and the materiality threshold
described in paragraph (c)(4) of this
section in order for Bonneville to allow
an ASC to change. The ASC reflecting
the major resource addition or reduction
will be determined by Bonneville in the
ASC review process during the Review
Period.

(2) For major resource additions, the
change to ASC will become effective
when the resource begins commercial
operation, or power is received under
the purchased power contract. For major
resource reductions, the change to ASC
will become effective when the resource
is sold, retired, or transferred.

(3) A major resource addition or
reduction must be related to one or

more of the following categories to be
eligible for consideration as a major
resource:

(i) Production or generating resource
investments;

(ii) Transmission investments;

(iii) Long-term generating contracts;

(iv) Pollution control and
environmental compliance investments
relating to generating resources;

(v) Long-term transmission contracts;

(vi) Hydroelectric relicensing costs
and fees; and

(vii) Plant rehabilitation investments.

(4) Major resource additions or
reductions that meet the criteria
identified in paragraph (c)(3) of this
section will be allowed to change a
Utility’s ASC within an Exchange
Period provided that the major resource
addition or reduction results in a 2.5
percent or greater change in a Utility’s
Base Period ASC. Bonneville will allow
a Utility to submit stacks of individual
resources that, when combined, meet
the 2.5 percent or greater materiality
threshold, provided, however, that each
resource in the stack must result in a
change to the Utility’s Base Period ASC
of 0.5 percent or more.

(5) At the time the Utility submits its
Appendix 1 filing, the Utility will
provide its forecast of major resource
additions or reductions and all
associated costs. The forecast will cover
the period from the end of the Base
Period to the end of the Exchange
Period.

(6) Bonneville will calculate new
transmission wheeling revenues
associated with new transmission
investment using the following formula:

TTWR = WR (before additions) * [(NTP
(before additions) + NTA)/NTP
(before additions)]

Where:
TTWR = total transmission wheeling
revenues

WR (before additions) = wheeling revenues
(before additions)

NTA = new transmission additions

NTP (before additions) = Net Transmission
Plant (before additions)

(7) The forecast of major resource
additions or reduction costs to be
included in the Utility’s Exchange
Period ASC will be reviewed by
Bonneville in the ASC review process
that is conducted during the Review
Period.

(8) All major resources included in an
ASC calculation prior to the start of the
Exchange Period will be projected
forward to the midpoint of the Exchange
Period.

(9) For each major resource addition
or reduction that is forecasted to occur
during the Exchange Period, Bonneville
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will calculate the difference in ASC
between the ASC without the major
resource addition or reduction and the
ASC with the major resource addition or
reduction (ASC delta) at the midpoint of
the Exchange Period.

(10) Once the major resource addition
or reduction becomes effective, as
determined by paragraph (c)(2) of this
section, Bonneville will add the ASC
delta to the Utility’s existing ASC to
determine its new ASC.

(11) For purposes of calculating ratios
with Distribution Plant, Bonneville will
escalate the Base Period average per-
MWh cost of Distribution Plant forward
to the midpoint of the Exchange Period,
and use the escalated average cost to
determine the distribution-related cost
of meeting load growth since the Base
Period.

(12) Bonneville will escalate the cost
of General Plant, Accounts 389 through
399.1, forward to the midpoint of the
Exchange Period by calculating the ratio
of each Account’s value in the Base
Period to the sum of Production,
Transmission, and Distribution plant
values in the Base Period, and then
multiplying the Base Period ratio times
the forecasted value for Production,
Transmission, and Distribution plant.

(13) Bonneville will issue procedural
rules to ensure the confidentiality of
information provided by Utilities
regarding any major resource additions
or reductions as part of its review
process. Bonneville will provide parties
with an opportunity to comment on the
rules prior to their implementation in
the review process. Failure to provide
needed information may result in
exclusion of the related costs from the
Utility’s ASC. However, load growth
will be assumed to be met with
purchases in the wholesale market, as
described in paragraph (e) of this
section. If the Utility fails to supply
confidential resource data, it loses the
difference between the cost of the
resource and the price of electricity in
the wholesale market.

(d) Forecasted Contract System Load
and Exchange Load. All Utilities are
required to provide a forecast of their
Contract System Load and associated
Exchange Load, as well as a current
distribution loss analysis as described in
Endnote e of Appendix 1, with their
Appendix 1 filings. The load forecast for
Contract System Load and Exchange
Load will start with the Base Period and
extend through four (4) years after the
Exchange Period. The load forecast for
Contract System Load and Exchange
Load will be provided on a monthly
basis for the Exchange Period.

(e) Load growth not met by major
resource additions. All forecast load

growth not met by major resource
additions will be met by purchased
power at the forecasted utility-specific,
short-term purchased power price.

(1) The Utility’s forecast Load Growth
will be met with electric market
purchases priced at the Utility’s forecast
short-term purchased power price as
determined in paragraph (b) of this
section unless the Utility forecasts major
resource additions.

(2) In the event of major resource
additions, forecast Load Growth will be
met by the major resource(s). If the
major resource is less than total forecast
load growth, the unmet Load Growth
will be met with electric market
purchases priced at the Utility’s forecast
short-term purchased power price.

(3) In the event the power provided by
a major resource exceeds the Utility’s
forecast Load Growth, the excess power
will be used to reduce the Utility’s
short-term purchases. If short-term
power purchases are reduced to zero,
any remaining power will be sold as
surplus power at the short-term sales for
resale price as determined in paragraph
(b) of this section.

(f) Changes to service territory. In the
event a Utility forecasts that it will
acquire a new service territory, or lose
a portion of its existing service territory,
and the gain or loss of that territory
results in a 2.5 percent or greater change
to the Utility’s Base Period ASC, the
Utility must file two Appendix 1 filings
with Bonneville as follows:

(1) First, a Base Period ASC that does
not reflect the acquisition or loss of
service territory; and

(2) Second, a Base Period ASC that
incorporates the following changes:

(i) A forecast of the increase or
reduction in Contract System Load
associated with the acquisition or
reduction in service territory.

(ii) A forecast of the increase or
reduction in Contract System Cost
associated with the acquisition or
reduction of the service territory.

(iii) A forecast of capital and
operating cost increases or reductions
associated with the change in service
territory.

(iv) A forecast of the changes in
purchased power expenses, sales for
resale revenues, and other debits or
credits based on the changes in the
service territory.

(3) Because the date of the actual
change to the Utility’s service territory
could differ from the forecast date used
to determine the ASC during the Review
Period, Bonneville will not adjust the
Utility’s ASC until the change in service
territory takes place.

(g) ASC determination for Consumer-
owned Utilities that elect to execute

Regional Dialogue High Water Mark
contracts. For Consumer-owned
Utilities that elect to execute Regional
Dialogue CHWM contracts, Bonneville
will use the following approach:

(1) Use the RHWM System Resources
as determined in the Tiered Rates
Methodology (TRM) process.

(2) Determine the RHWM Exchange
Load.

(3) Calculate the Utility’s Contract
System Cost as described in the ASC
Methodology.

(4) Determine the fully allocated cost
of resources used to meet Contract
System Load that is not met by:

(i) The lesser of the Utility’s RHWM
or Forecast New Requirement, plus

(ii) Existing Resources for CHWM (as
defined in the Tiered Rates
Methodology).

(5) RHWM Contract System Cost =
Contract System Cost minus fully
allocated cost of resources (from
paragraph (g)(4) of this section).

(6) RHWM Average System Cost =
RHWM Contract System Cost (from
paragraph (g)(5) of this section)/RHWM
System Resource (from paragraph (g)(1)
of this section).

(h) Filing of Appendix 1. Utilities
must file an Appendix 1, including ASC
information, by June 1 of each year, as
required in § 301.3, for Bonneville’s
review and determination of a Base
Period ASC. Utilities will file multiple,
contingent, Base Period ASC filings to
reflect changes to service territories as
required in paragraph (f) of this section.

§301.5 Changes in Average System Cost
methodology.

(a) The Administrator, at his or her
discretion, or upon written request from
three-quarters of the utilities that are
parties to contracts authorized by
section 5(c) of the Northwest Power Act,
or from three-quarters of Bonneville’s
preference customers, or from three-
quarters of Bonneville’s direct-service
industrial customers may initiate a
consultation process as provided in
section 5(c) of the Northwest Power Act.
After completion of this process,
Bonneville’s Administrator may file the
new ASC methodology with the
Commission.

(b) The Administrator will not initiate
any consultation process until one year
of experience has been gained under the
then-existing ASC methodology, that is,
one year after the then-existing ASC
methodology is adopted by Bonneville
and approved by the Commission,
through interim or final approval,
whichever occurs first.

(c) The Administrator may, from time
to time, issue interpretations of the ASC
methodology. The Administrator also
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may modify the functionalization code
of any Account to comply with the
limitations identified in sections
5(c)(7)(A)—(C) of the Northwest Power
Act or to conform to Commission
revisions to the Uniform System of
Accounts.

§301.6 Appendix 1 instructions.

(a) Appendix 1 is the form on which
a Utility reports its Contract System
Cost, Contract System Load, and other
necessary data for the calculation of
ASC. Appendix 1 is an electronic
template consisting of seven schedules
and several supporting files that must be
completed by the Utility in accordance
with these instructions and with the
provisions of the endnotes following the
schedules.

(b) Appendix 1 filings must be
accompanied by an attestation statement
of the Chief Financial Officer of the
Utility or other responsible official who
possesses the financial and accounting
knowledge necessary to complete the
attestation statement.

(c) The primary source of data for the
Investor-owned Utilities’ Appendix 1
filings is the Utility’s prior year FERC
Form 1 filings with the Commission.
Any items not applicable to the Utility
must be identified.

(d) For Consumer-owned Utilities that
do not follow the Commission’s
Uniform System of Accounts, filings
must include reconciliation between
Utility Accounts and the items allowed
as Contract System Cost. In addition, the
cost-of-service report must be reviewed
by an independent accounting or
consulting firm, and must be
accompanied by a report from that
independent accounting or consulting
firm that outlines the review work that
was performed in preparing the cost-of-
service report along with an assurance
statement that the information
contained in the cost-of-service report is
presented fairly in all material respects.

(e) The Appendix 1 template is
available electronically at http://
www.bpa.gov/corporate/finance/ascm/.
The primary schedules are:

(1) Schedule 1: Plant Investment/Rate
Base

(2) Schedule 1A: Cash Working
Capital

(3) Schedule 2: Capital Structure and
Rate of Return

(4) Schedule 3: Expenses

(5) Schedule 3A: Taxes

(6) Schedule 3B: Other Included Items

(7) Schedule 4: Average System Cost

(f) The filing Utility must reference
and attach work papers, documentation
and other required information that
support costs and loads, including
details of allocation and

functionalization. All references to the
Commission’s Accounts are to the
Commission’s Uniform System of
Accounts, as amended by subsequent
Commission actions. The costs
includable in the attached schedules are
those includable by reason of the
definitions in the Commission’s
Accounts. If the Commission’s Accounts
are later revised or renumbered, any
changes will be incorporated into the
Appendix 1 by reference, except to the
extent Bonneville determines that a
particular change results in a change in
the type of costs allowable for
Residential Exchange Program purposes.
In that event, Bonneville will address
the changes, including escalation rules,
in its review process for the following
Exchange Period.

(g) Bonneville may require a Utility to
account for all transactions with
affiliated entities as though the affiliated
entities were owned in whole or in part
by the Utility, if necessary, to properly
determine and/or functionalize the
Utility’s costs.

(h) A Utility operating in more than
one Pacific Northwest Jurisdiction must
file one Appendix 1.

(i)(1) A Utility operating in a
Jurisdiction within the Pacific
Northwest and within Jurisdictions
outside the Pacific Northwest must
allocate its total system costs among its
Jurisdictions within the Pacific
Northwest and outside the Pacific
Northwest in accord with the same
allocation methods and procedures used
by the Regulatory Body(ies) to establish
Jurisdictional costs and resulting
revenue requirements. The Utility’s
Appendix filing must include details of
the allocation.

(2) The allocation must exclude all
costs of additional resources used to
meet loads outside the Pacific
Northwest, as required by section 5(c)(7)
of the Northwest Power Act. All
schedule entries and supporting data
must be in accord with Generally
Accepted Accounting Principles and
Practices as these principles and
practices apply to the electric utility
industry.

(j) A Utility must file an attestation
statement with each Appendix 1 filing
and supporting documentation for each
Review Period.

§301.7 Average System Cost
methodology functionalization.

(a) Functionalization of each Account
included in a Utility’s ASC must be
according to the functionalization
prescribed in Table 1, Functionalization
and Escalation Codes. Direct analysis on
an Account may be performed only if
Table 1 states specifically that a Utility

may perform a direct analysis on the
Account, with the exception of
conservation costs. Utilities will be able
to functionalize all conservation-related
costs to Production, regardless of the
Account in which they are recorded.
The direct analysis must be consistent
with the directions provided in this
section.

(b) Functionalization codes.

(1) DIRECT—Direct Analysis.

(2) PROD—Production.

(3) TRANS—Transmission.

(4) DIST—Distribution/Other.

(5) PTD—Production, Transmission,
Distribution/Other Ratio.

(6) TD—Transmission, Distribution/
Other Ratio.

(7) GP—General Plant Ratio.

(8) GPM—General Plant Maintenance
Ratio.

(9) PTDG—Production, Transmission,
Distribution/Other, General Plant Ratio.

(10) LABOR—Labor Ratio.

(c) Functionalization requirements.

(1) Functionalization of certain
Accounts may be based on Direct
Analysis or with a default ratio
associated with that specific Account as
shown in Table 1. Once a Utility uses
a specific functionalization method for
an Account, the Utility may not change
the functionalization method for that
Account without prior written approval
from Bonneville.

(2) The Utility must submit with its
Appendix 1 all work papers,
documents, or other materials that
demonstrate that the functionalization
under its Direct Analysis assigns costs,
revenues, debits or credits based upon
the actual and/or intended functional
use of those items. Failure to submit the
documentation will result in the entire
account being functionalized to
Distribution/Other, or Production, or
Transmission, as appropriate.

(d) Functionalization methods.

(1) Direct analysis, if allowed or
required by Table 1, assigns costs,
revenues, debits and credits to the
Production, Transmission, and/or
Distribution/Other function of the
Utility. The only exception to this
requirement is for Accounts that include
conservation-related costs. Subject to
the provisions of paragraph (d)(4) of this
section, a Utility may conduct a Direct
Analysis on any Account that contains
conservation-related costs. The Direct
Analysis performed by a Utility is
subject to Bonneville review and
approval.

(2) Bonneville will not allow a Utility
to use a combination of Direct Analysis
and a prescribed functionalization
method for the same Account. The
Utility can develop and use a
functionalization ratio, or use a



47064

Federal Register/Vol. 74, No. 177/ Tuesday, September 15, 2009/Rules and Regulations

prescribed functionalization method, if
the Utility, through Direct Analysis, can
justify how the ratio reflects the
functional nature of the costs, revenues,
debits, or credits included in any
Account.

(3) A Utility that wishes to include
advertising and promotion costs related
to conservation will use Direct Analysis.

(4) If a Utility records conservation
costs in an Account that is
functionalized to Distribution/Other, the
Utility will identify and document the
conservation-related costs included in
the Account, and the balance of the

costs will be functionalized to
Distribution/Other. The presence of
conservation-related costs in an
Account does not authorize the Utility
to perform a Direct Analysis on the
entire Account. This option allows a
Utility to assign conservation costs in
the specified Account to Production
based on analysis and support from the
Utility that demonstrates the cost
assignment is appropriate. The Utility
must submit with its ASC filing all work
papers, documents, and other materials
that demonstrate the functionalization
contained in its Direct Analysis and

assign costs based upon the actual and/
or intended functional use of those
items. Failure to submit the
documentation will result in the entire
Account being functionalized to
Distribution/Other for all schedules
with the exception of items included in
Schedule 3B, Other Included Items,
where certain Accounts must be
functionalized to Production as
appropriate.

Table 1 to Part 301—Functionalization
and Escalation Codes

BILLING CODE 6717-01-P
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Table 1: Functionalization and Escalation Codes
BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes
Functionalization .
Account Description Acct No. Codes E'é:‘;:“
Method | Default
| Schedule 1:_Plani Investment/Rate Base
Intangible Plant:
Intangible Plant - Organization 301 DIST CONSTANT
Intangible Plant - Franchises and Consents 302 DIRECT PTD CONSTANT
Intangible Plant - Miscellaneous 303 DIRECT | DIST CONSTANT
Production Plant:
Steam Production 310-317 PROD CONSTANT
Nuclear Production 320-326 PROD CONSTANT
Hydraulic Production 330-337 PROD CONSTANT
Other Production 340-347 PROD CONSTANT
Transmission Plant:
Transmission Plant 350-359.1 TRANS CONSTANT
Distribution Plant:
Distribution Plant 360-374 DIST CD
General Plant:
Land and Land Rights 389 PTD CONSTANT
Structures and Improvements 390 PTD CONSTANT
Furniture and Equipment 391 LABOR CONSTANT
Transportation Equipment 392 TD CONSTANT
Stores Equipment 393 PTD CONSTANT
Tools, Shop and Garage Equipment 394 PTD CONSTANT
Laboratory Equipment 395 PTD CONSTANT
Power Operated Equipment 396 TD CONSTANT
Communication Equipment 397 PTD CONSTANT
Miscellaneous Equipment 398 PTD CONSTANT
Other Tangible Property 399 DIRECT | PTD CONSTANT
Asset Retirement Costs for General Plant 399.1 PTD CONSTANT
Depreciation Reserve:
Steam Production Plant 108 PROD CONSTANT
Nuclear Production Plant 108 PROD CONSTANT
Hydraulic Production Plant 108 PROD CONSTANT
Other Production Plant 108 PROD CONSTANT
Transmission Plant 108 TRANS CONSTANT
Distribution Plant 108 DIST CONSTANT
General Plant 108 GP CONSTANT
Amortization of Intangible Plant - Account 301 111 DIST CONSTANT
Amortization of Intangible Plant - Account 302 111 DIRECT | PID CONSTANT
Amortization of Intangible Plant - Account 303 111 DIRECT | DIST CONSTANT
Mining Plant Depreciation 108 PROD CONSTANT
Amortization of Plant Held for Future Use 111 DIST CONSTANT
Capital Lease - Common Plant 108 DIRECT CONSTANT
Leasehold Improvements 108 DIRECT | DIST CONSTANT
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Table 1: Functionalization and Escalation Codes

BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes

Functionalization

Account Description Acct No. Codes E’é;‘;:“
Method | Default
In-Service: Depreciation of Common Plant 108 - DIRECT CONSTANT
Amortization of Other Utility Plant 108 DIRECT | DIST CONSTANT
Amortization of Acquisition Adjustments 115 DIRECT CONSTANT
Depreciation and Amortization Reserve (Other) DIRECT | N/A CONSTANT
Cash Working Capital:
(Utility Plant) Held For Future Use 105 DIST CONSTANT
(Utility Plant) Completed Construction - Not Classified 106 PTD CONSTANT
Nuclear Fuel 120.2-120.6 PROD NFUEL
Construction Work in Progress (CWIP) 107&120.1 DIST CONSTANT
Common Plant DIRECT | N/A CONSTANT
Acquisition Adjustments (Electric) 114 DIRECT | DIST CONSTANT
Other Property and Investments:
Investment in Associated Companies 123.1 DIRECT | DIST CONSTANT
Other Investment 124 DIST CONSTANT
Long-Term Portion of Derivative Assets 175 DIST CONSTANT
Long-Term Portion of Derivative Assets - Hedges 176 DIST CONSTANT
Current and Accrued Assets:
Fuel Stock 151 PROD COAL
Fuel Stock Expenses Undistributed 152 PROD CONSTANT
Plant Materials and Operating Supplies 154 PTD INF
Merchandise (Major Only) 155 DIST INF
Other Materials and Supplies (Major only) 156 DIST INF
EPA Allowance Inventory 158.1 PROD CONSTANT
EPA Allowances Withheld 158.2 PROD CONSTANT
Stores Expense Undistributed 163 PTD INF
Prepayments 165 PTD CONSTANT
Derivative Instrument Assets 175 DIST CONSTANT
Less: Long-Term Portion of Derivative Assets 175 DIST CONSTANT
Derivative Instrument Assets — Hedges 176 DIST CONSTANT
Less: Long-Term Portion of Derivative Assets - Hedges 176 DIST CONSTANT
Deferred Debits:
Unamortized Debt Expenses 181 PTDG CONSTANT
Extraordinary Property Losses 182.1 DIRECT | DIST CONSTANT
Unrecovered Plant and Regulatory Study Costs 182.2 DIRECT | DIST CONSTANT
Other Regulatory Assets 182.3 DIRECT | DIST CONSTANT
Preliminary Survey and Investigation Charges (Electric) 183 DIST CONSTANT
Preliminary Natural Gas Survey and Investigation Charges 183.1 DIST CONSTANT
Other Preliminary Survey and Investigation Charges 183.2 DIST CONSTANT
Clearing Accounts 184 DIST CONSTANT
Temporary Facilities 185 PTDG CONSTANT
Miscellaneous Deferred Debits 186 DIRECT | DIST CONSTANT
Deferred Losses from Disposition of Utility Plant 187 DIRECT N/A CONSTANT
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Table 1: Functionalization and Escalation Codes

BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes
Functionalization
Account Description Acct No. Codes E%:l;:on
Method | Defauit
Research, Development, and Demonstration Expenditures 188 DIST CONSTANT
Unamortized Loss on Reacquired Debt 189 PTDG CONSTANT
Accumulated Deferred Income Taxes 190 DIST CONSTANT
Liabilities and Other Credits (Comparative Balance Sheet):
Derivative Instrument Liabilities 244 DIST CONSTANT
Less: Long-Term Portion of Derivative Instrument Liabilities 244 DIST CONSTANT
Derivative Instrument Liabilities —~ Hedges 245 DIST CONSTANT
lI._io::ls:gl;ong—T!.:rm Portion of Derivative Inst Liabilities— 245 DIST CONSTANT
Cusf;mer Advances for Construction 252 DIST CONSTANT
Other Deferred Credits 253 DIRECT | DIST CONSTANT
Other Regulatory Liabilities 254 DIRECT | DIST CONSTANT
Accumulated Deferred Investment Tax Credits 255 DIST CONSTANT
Deferred Gains from Disposition of Utility Plant 256 DIRECT | N/A CONSTANT
Unamortized Gain on Reacquired Debt 257 PTDG CONSTANT
Accumulated Deferred Income Taxes-Accel. Amort. 281 DIST CONSTANT
Accumulated Deferred Income Taxes-Property 282 DIST CONSTANT
Accumulated Deferred Income Taxes-Other 283 DIST CONSTANT
| Schedule 3: Expenses
Power Production Expenses:
Steam Power Generation
Steam Power — Fuel 501 PROD COAL
Steam Power - Operations (Excluding 501 - Fuel) 500-509 PROD SOPS
Steam Power — Maintenance 510-515 PROD SMN
Nuclear Power Generation
Nuclear — Fuel 518 PROD NFUEL
Nuclear - Operation ( Excluding 518 - Fuel) 517-525 PROD NOPS
Nuclear — Maintenance 528-532 PROD NMN
Hydraulic Power Generation
Hydraulic — Operation 535-540.1 PROD HOPS
Hydraulic — Maintenance 541-545.1 PROD HMN
Other Power Generation
Other Power — Fuel 547 PROD NATGAS
Other Power - Operations (Excluding 547 - Fuel) 546-550.1 PROD OO0PS
Other Power — Maintenance 551-554.1 PROD OMN
Other Power Supply Expenses
Purchased Power (long term and intermediate term) 555 PROD INF
Purchased Power (short term) 555 PROD S;;}Sﬁ';n
System Control and Load Dispatching 556 PROD CONSTANT
Other Expenses 557 PROD CONSTANT
BPA REP Reversal 555 PROD CONSTANT
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Table 1: Functionalization and Escalation Codes

BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes
Functionalization
Account Description Acct No. Codes Es:::l;:on
Method | Default
Public Purpose Charges DIRECT S;mg“
Transmission Expenses:
Transmission of Electricity by Others (Wheeling) 565 TRANS INF
Total Operations less Wheeling 560-567.1 TRANS TOPS
Total Maintenance 568-574 TRANS TMN
Distribution Expense:
Total Operations 580-589 DIST DOPS
Total Maintenance 590-598 DIST DMN
Customer and Sales Expenses:
Total Customer Accounts 901-905 DIST CACNT
Customer Service and Information 906-907 DIST CSERV
Customer assistance expenses (Major only) 908 DIST CSERV
Customer Service and Information 909-910 DIST CSALES
Total Sales Expense 911-917 DIST CSALES
Administration and General Expense:
Operation
Administration and General Salaries 920 LABOR A&G
Office Supplies & Expenses 921 LABOR A&G
(Less) Administration Expenses Transferred - Credit 922 LABOR A&G
Outside Services Employed 923 LABOR A&G
Property Insurance 924 PTDG A&G
Injuries and Damages 925 LABOR A&G
Employee Pensions & Benefits 926 LABOR A&G
Franchise Requirements 927 DIST A&G
Regulatory Commission Expenses 928 DIST A&G
(Less) Duplicate Charges - Credit 929 PTDG A&G
General Advertising Expenses 930.1 DIST A&G
Miscellaneous General Expenses 930.2 DIST A&G
Rents 931 DIST A&G
Transportation Expenses (Non Major) 933 DIST A&G
Maintenance ’
Maintenance of General Plant 935 GPM A&G
Depreciation and Amortization:
Amortization of Intangible Plant - Account 301 404 DIST CONSTANT
Amortization of Intangible Plant - Account 302 404 DIRECT | PTD CONSTANT
Amortization of Intangible Plant - Account 303 404 DIRECT | DIST CONSTANT
Steam Production Plant 403 PROD CONSTANT
Nuclear Production Plant 403 PROD CONSTANT
Hydraulic Production Plant - Conventional 403 PROD CONSTANT
Hydraulic Production Plant - Pumped Storage 403 PROD CONSTANT




Federal Register/Vol. 74, No. 177/ Tuesday, September 15, 2009/Rules and Regulations 47069
Table 1: Functionalization and Escalation Codes
BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes
Functionalization .
Account Description Acct No. Codes E’é:l::"n
Method | Default
Other Production Plant 403 PROD CONSTANT
Transmission Plant 403 TRANS CONSTANT
Distribution Plant 403 DIST CONSTANT
General Plant 403 GP CONSTANT
Common Plant — Electric 403 & 404 | DIRECT N/A CONSTANT
Depreciation Expense for Asset Retirement Costs 403.1 DIRECT | N/A CONSTANT
Amortization of Limited Term Electric Plant 404 DIRECT | N/A CONSTANT
Amortization of Plant Acquisition Adjustments (Electric) 406 DIRECT | N/A CONSTANT
Schedule 34: Taxes
FEDERAL:
Income Tax (Included on Schedule 2) 409.1 DIST CONSTANT
Employment Tax 408.1 LABOR WAGES
Other Federal Taxes 408.1 DIST CONSTANT
STATE AND OTHER:
Property (or In-Lieu) 408.1 PTDG CONSTANT
Unemployment 408.1 LABOR WAGES
State Income, B&O, etc. 409.1 DIST CONSTANT
Franchise Fees 408.1 DIST CONSTANT
Regulatory Commission 408.1 DIST CONSTANT
City/Municipal 408.1 DIST CONSTANT
Other 408.1 DIST CONSTANT
Other Included Items:
Regulatory Debits 407.3 DIRECT | DIST CONSTANT
Regulatory Credits 407.4 DIRECT | PROD CONSTANT
Gain from Disposition of Utility Plant 411.6 DIRECT | PROD CONSTANT
Loss from Disposition of Utility Plant 411.7 DIRECT | DIST CONSTANT
Gain from Disposition of Allowances 411.8 PROD CONSTANT
Loss from Disposition of Allowances 4119 PROD CONSTANT
Miscellaneous Nonoperating Income 421 DIRECT | PROD CONSTANT
Sale for Resale:
Sales for Resale (long term and intermediate term) 447 PROD INF
Sales for Resale (short term) 447 PROD S;;ls:cs;n
Other Revenues:
Forfeited Discounts 450 DIST CONSTANT
Miscellaneous Service Revenues 451 DIST CONSTANT
Sales of Water and Water Power 453 PROD CONSTANT
Rent from Electric Property 454 TD CONSTANT
Interdepartmental Rents 455 DIST CONSTANT
Other Electric Revenues 456 DIRECT | PROD CONSTANT
Revenues from Transmission of Electricity of Others 456.1 TRANS CONSTANT
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Table 1: Functionalization and Escalation Codes

BONNEVILLE POWER ADMINISTRATION
2008 Average System Cost Methodology
Functionalization and Escalation Codes
Functionalization
Account Description Acct No. Codes Es(c;.l::on
Method | Default
[ Labor Ratios
Labor Ratio Input:
Production PROD WAGES
Transmission TRANS WAGES
Distribution DIST WAGES
Customer Accounts DIST WAGES
Customer Service and Informational DIST WAGES
Sales DIST WAGES
Administrative & General PTD WAGES

Appendix 1 to Part 301—ASC Utility
Filing Template
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IX. AVERAGE SYSTEM COST METHODOLOGY APPENDIX 1 ENDNOTES

a/ Contract System Costs must reflect the costs and the revenues arising from conservation
and/or retail rate schedules.

b/ The overall rate of return (ROR) to be applied to a Utility’s Exchange Period rate base as
shown in Appendix 1 must be equal to its weighted cost of capital (WCC), including debt,
preferred stock and equity, from its most recently approved Regulatory Body Rate Order. For
multi-Jurisdictional Utilities, a Utility will first determine the WCC for each Jurisdiction. The
Utility will then determine a region-wide WCC based on applying the WCC times the
Regulatory Body approved rate base from the same rate order used for the WCC.

The return on equity (ROE) used in the WCC calculation will then be grossed up for Federal
income taxes at the marginal Federal income tax rate using the following formula to determine
the percentage increase in the ROE used for ASC determination:

FIT Adder = {{WCC — (Cost of Debt * (Debt / (Total Capital))} * {(Federal Tax Rate / (1-
Federal Tax Rate)}

The sum of the FIT Adder plus the ROE equals the Federal income tax adjusted ROE (TAROE).

The TAROE will replace the ROE in the WCC calculation to determine a Federal income tax
adjusted weighted cost of capital (TAWCC). The TAWCC will be multiplied by the total rate
base from Schedule 1 to determine the return component on Schedule 2.

For Utilities that do not use depreciation for Jurisdictional rate setting, the return will be equal to

the weighted cost of debt times the rate base included in the ASC filing.

¢/ A tax-exempt Utility may include in-lieu taxes up to an amount that is comparable, for each

unit of government paid in-lieu taxes, with taxes that would have been paid by a non-tax exempt
utility to that unit of government. In no event will the Utility’s regional total be greater than the
actual amount paid or the amount used to determine the total revenue requirement. In-lieu taxes

must be functionalized according to the PTDG ratio.

d/ The cost of additional resources sufficient to serve any New Large Single Load
(NLSL) that was not contracted for, or committed to, prior to September 1, 1979, is to be
determined as follows:

(1) To the extent that any NLSLs are served by dedicated resources at the cost of those
resources, including applicable transmission;

(2) In the amount that NLSLs are not served by dedicated resources, at Bonneville’s New
Resources (NR) rates as established from time to time pursuant to section 7(f) of the
Northwest Power Act, and as applicable to the Utility, and applicable Bonneville
transmission charges if transmission costs are excluded in the determination of
Bonneville’s NR rate, to the extent those costs are recovered by the Utility’s retail rates in
the applicable Jurisdiction; and
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(3) To the extent that NLSLs are not served by dedicated resources plus the Utility’s
purchases at the NR rate, the costs of the excess load will be determined by multiplying
the kilowatt-hours not served under paragraphs (d)(1) and (d)(2) above, by the cost
(annual fixed plus variable cost, including an appropriate portion of general plant,
administrative and general expense and other items not directly assignable) per kilowatt-
hour of all resources and long term power purchases (five years or more in duration), as
allowed in the regulatory Jurisdiction to establish retail rates during the Exchange Period,
exclusive of the following resources and purchases: (a) purchases at the NR rate; (b)
purchases at the PF Exchange rate, pursuant to section 5(c) of the Northwest Power Act;
(c) resources sold to Bonneville, pursuant to section 6(c)(1) of the Northwest Power Act;
(d) dedicated resources specified in endnote d(1) of this Methodology; () resources and
purchases committed to the Utility’s load as of September 1, 1979, under a power
requirements contract or that would have been so committed had the Utility entered into
such a contract; and (f) experimental or demonstration units or purchases therefrom.
Transmission needed to carry power from such generation resources or power purchases
must be priced at the average cost of transmission during the Exchange Period.

The paragraphs (d)(1) through (d)(3) will determine the Base Period cost of resources
used to serve NLSLs. Bonneville will escalate the Base Period cost of resources used to
serve NLSLs to the Exchange Period using the following steps:

i. [Escalate the components of the Base Period fully allocated resource costs to the
Exchange Period using the general method for escalation of all Base Period costs.

ii. Adjust the projected resource costs by the projected transmission costs.

iii. Add the fully allocated costs for major resource additions/retirements to the Exchange
Period fully allocated costs.

iv. The cost to serve NLSLs will change when the ASC changes due to resource
additions/retirements.

v. The Exchange Period NLSL load will equal the Base Period NLSL load.

¢/ The losses will be the distribution energy losses occurring between the transmission portion of
the Utility’s system and the meters measuring firm energy load. The distribution loss can be
measured using one of the following 3 methods:

Method 1, Distribution Loss Study: Losses will be established according to a study
(engineering, statistical and other) that is submitted to Bonneville by the Utility that will be
subject to review by Bonneville. This study must be in sufficient detail so as to accurately
identify average distribution losses associated with the Utility’s total load, excluded loads,
and the residential load. Distribution losses must include losses associated with distribution
substations, primary distribution facilities, distribution transformers, secondary distribution
facilities and service drops.
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Method 2, Revenue Grade Meters: If a Utility does not have a loss study, but it has sufficient
revenue grade meters in its distribution system, Bonneville will permit the Utility to directly
measure its distribution losses subject to Bonneville review and approval. A Utility that does
not possess the capability to directly measure its distribution losses will be required to submit
a distribution loss study every seven years.

Method 3, Default: If a Utility does not have a current loss study or grade meters, Bonneville
will accept the following method for determining a Utility’s distribution loss factor.

i. Calculate a 5-year average total system loss factor, using data from the Base
Period plus the preceding 4 years. I0Us will use data from the FERC Form 1.
COUs will use a comparable data source.

ii. From this 5-year total system loss factor, subtract the loss factor for Bonneville’s
transmission system.

iii. The resulting loss factor will be deemed to be the exchanging Utility’s
distribution loss factor for calculating Contract System Load and exchange loads
under the REP.

f/ Cash working capital (CWC) is a ratemaking convention that is not included in the FERC
Form 1, but is part of all electric utility rate filings as a component of rate base. For determining
the allowable amount of cash working capital in rate base for a Utility, Bonneville will allow no
more than 1/8 of the functionalized costs of total production expenses, transmission expenses and
Administrative and General expenses less purchased power, fuel costs, and Public Purpose
Charge.

g/ Conservation costs are costs of energy audits and actual or planned load reduction resulting
from direct application of a conservation measure (Northwest Power Act, section 3(19)(B)) by
means of physical improvements, alterations, devices, or other installations that are measurable
in units. Conservation costs funded by the Utility will be functionalized to Production in the
Utility’s Average System Cost. Conservation costs incurred to promote changes in consumer
behavior including costs attributable to brochures, advertising, pamphlets, leaflets, and similar
items will be functionalized by Direct Analysis with a default to Distribution/Other.
Conservation surcharges imposed pursuant to section 4(f)(2) of the Northwest Power Act or
other similar surcharges or penalties imposed on a Utility for failure to meet required
conservation efforts will also be functionalized to Distribution/Other. Conservation and
associated costs must be generally consistent with the Northwest Power and Conservation
Council’s resource plan as determined by Bonneville’s Administrator.

b/ Public Purpose Charges collected by Utilities and distributed to independent third party non-
profit organizations or state and local entities (recipient organizations) for the purposes of
acquiring conservation and renewable resources shall be determined on a utility-by-utility basis
through Direct Analysis. The ASC Methodology will only allow the costs of conservation and
renewable resource development, acquisition and implementation. Allowable costs include costs
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associated with energy audits and advertising and promotion of conservation and renewable
resources.

In order to be included in Contract System Costs, the renewable resources acquired by the
recipient must be included in the Utility’s Integrated Resource Plan or similar document and, in
the case of dispatchable resources, must be included in the Utility’s resource stack. Bonneville
will treat expenditures of Public Purchase Charge funds similar to Utility conservation costs.

i/ If a Utility has a ruling from its Regulatory Body that separates its transmission and
distribution lines using the Commission’s seven factor test contained in Order 888, as amended
by Order 890, and its FERC Form 1 filing is consistent with the Regulatory Body's order, the
Utility will include the transmission-related costs and wheeling revenues directly from its FERC
Form 1 filing. However, if a Utility is not required to file a FERC Form 1, or it has not received

an order from its Regulatory Body separating its lines between transmission and distribution,
then it must perform a Direct Analysis on its transmission costs and wheeling revenues. The
Direct Analysis must allocate transmission costs and wheeling revenues so that only the costs
and revenues of transmission lines rated at 115kV or above are included as transmission.
Alternatively, the Direct Analysis may use the Commission’s seven factor test for separating
transmission and distribution lines to determine the costs attributable to transmission.

j/ All revenues associated with the production and transmission function of a Utility will be
functionalized to production or transmission respectively.

Note: The following Appendix will not be
published in the Code of Federal
Regulations.

Appendix—List of Commenters

Association of Public Agency Customers
(APAC)

Avista Corporation (Avista)

Idaho Power Company (Idaho Power)

Idaho Public Utilities Commission (Idaho
PUC)

PacifiCorp

Pacific Northwest Investor-Owned Utilities
(IoU)

Portland General Electric Company (Portland
General)

Public Utility District No. 1 of Clark County,
Washington and Public Utility District No.
1 of Grays Harbor County, Washington,
Public Utility District No. 1 of Snohomish
County, Washington (Districts)

Puget Sound Energy, Inc. (Puget Sound)

Washington Utilities and Transportation
Commission (WUTC)

[FR Doc. E9—21946 Filed 9-14—09; 8:45 am]
BILLING CODE 6717-01-C

DEPARTMENT OF JUSTICE
28 CFR Part 0
[Docket No. AG Order No. 3108-2009]

The Attorney General’s Advisory
Committee of United States Attorneys

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule amends the
Department of Justice regulation
concerning the Attorney General’s
Advisory Committee of United States
Attorneys. The amendments will
provide the Attorney General greater
flexibility in determining the size of the
Committee, and will provide that the
Attorney General will select the
Committee’s leadership.

DATES: Effective Date: September 15,
2009.

FOR FURTHER INFORMATION CONTACT:
Norman Wong, Deputy Director and
Counsel to the Director, Executive
Office for United States Attorneys,
Department of Justice, 950 Pennsylvania
Avenue, Washington, DC 20530 (202)
514-2121.

SUPPLEMENTARY INFORMATION: This
regulation recognizes that the United
States Attorneys, as Presidential
appointees having responsibilities
mandated by Congress (28 U.S.C. 547),
should be afforded an appropriate and
formal means for contributing to the
development of Department of Justice
policies and procedures. The Attorney
General’s Advisory Committee of United
States Attorneys (‘‘Committee’) aids the
improvement of communication
between federal and state law
enforcement officials, the promotion of
greater consistency in the application of
legal standards, and the improvement of
the criminal justice system at all levels
of government. Under the existing

regulation, the Committee is composed
of fifteen members designated by the
Attorney General, and the Committee is
charged with selecting its leadership.
Under the revised regulation, the
Attorney General will determine the
number of Committee members and will
select from the membership a
chairperson and vice-chairperson. The
United States Attorney for the District of
Columbia will serve as an ex officio
member.

Administrative Procedure Act

This rule is a rule of agency
organization and procedure, and relates
to the internal management of the
Department of Justice. It is therefore
exempt from the requirements of notice
and comments and a delayed effective
date. 5 U.S.C. 553(b), (d).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities
because it pertains to personnel and
administrative matters affecting the
Department. Further, a Regulatory
Flexibility Analysis was not required to
be prepared for this final rule since the
Department was not required to publish
a general notice of proposed rulemaking
for this matter.
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Regulatory Order 12866—Regulatory
Planning and Review

This action has been drafted and
reviewed in accordance with Executive
Order 12866, Regulatory Planning and
Review, § 1(b), Principles of Regulation.
This rule is limited to agency
organization, management and
personnel as described by Executive
Order 12866 § 3(d)(3) and, therefore, is
not a “regulation” or “rule” as defined
by that Executive Order. Accordingly,
this action has not been reviewed by the
Office of Management and Budget.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Executive Order 13132—Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a Federal
Assessment.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This action pertains to agency
management, personnel and
organization and does not substantially
affect the rights or obligations of non-
agency parties and, accordingly, is not
a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA)). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
List of Subjects in 28 CFR Part 0

Authority delegations (government
agencies), Government employees,
Organization and functions (government
agencies), Whistleblowing.

m By virtue of the authority vested in me
by 28 U.S.C. 509 and 510, and 5 U.S.C.

301, Subpart B of Part 0 of Chapter I of
Title 28, Code of Federal Regulations, is
amended as follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

m 1. The authority citation of Part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 209,
510, 515-519.

m 2.In §0.10, paragraphs (a) and (c) are
revised to read:

§0.10 Attorney General’s Advisory
Committee of United States Attorneys.

(a) The Attorney General’s Advisory
Committee of United States Attorneys
shall consist of an appropriate number
of United States Attorneys, designated
by the Attorney General. The
membership shall be selected to
represent the various geographic areas
of the Nation and various sized United
States Attorneys’ Offices. Members shall
serve at the pleasure of the Attorney
General, but such service normally shall
not exceed three years and shall be
subject to adjustment by the Attorney
General so as to assure the annual
rotation of approximately one-third of
the Committee’s membership. The
United States Attorney for the District of
Columbia shall serve as an ex officio
member of the Committee. The Attorney
General may designate additional
personnel from United States Attorneys’
Offices to serve as members of the
Committee.

* * * * *

(c) The Attorney General will select
from the Committee’s membership a
chairperson and a vice-chairperson. The
Attorney General may establish such
subcommittees as deemed necessary to
carry out the Committee’s objectives.
The Committee, in consultation with the
Director of the Executive Office for
United States Attorneys, will select
chairpersons for such subcommittees.
United States Attorneys who are not
members of the Committee may be
included in the membership of
subcommittees.

* * * * *

Dated: September 4, 2009.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. E9-22124 Filed 9-14—09; 8:45 am]
BILLING CODE P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Allocation of Assets in Single-
Employer Plans; Benefits Payable in
Terminated Single-Employer Plans;
Interest Assumptions for Valuing and
Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: Pension Benefit Guaranty
Corporation’s regulations on Allocation
of Assets in Single-Employer Plans and
Benefits Payable in Terminated Single-
Employer Plans prescribe interest
assumptions for valuing and paying
certain benefits under terminating
single-employer plans. This final rule
amends the asset allocation regulation
to adopt interest assumptions for plans
with valuation dates in the fourth
quarter of 2009 and amends the benefit
payments regulation to adopt interest
assumptions for plans with valuation
dates in October 2009. Interest
assumptions are also published on
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective October 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

These interest assumptions are found
in two PBGC regulations: the regulation
on Allocation of Assets in Single-
Employer Plans (29 CFR part 4044) and
the regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022). Assumptions under the
asset allocation regulation are updated
quarterly; assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
assumptions under the asset allocation
regulation for the fourth quarter
(October through December) of 2009 and
updates the assumptions under the
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benefit payments regulation for October
2009.

The interest assumptions prescribed
under the asset allocation regulation
(found in Appendix B to Part 4044) are
used for the valuation of benefits for
allocation purposes under ERISA
section 4044. Two sets of interest
assumptions are prescribed under the
benefit payments regulation: (1) A set
for PBGC to use to determine whether
a benefit is payable as a lump sum and
to determine lump-sum amounts to be
paid by PBGC (found in Appendix B to
Part 4022), and (2) a set for private-
sector pension practitioners to refer to if
they wish to use lump-sum interest rates
determined using PBGC'’s historical
methodology (found in Appendix C to
Part 4022).

This amendment (1) adds to
Appendix B to Part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during the fourth
quarter (October through December) of
2009, (2) adds to Appendix B to Part
4022 the interest assumptions for PBGC
to use for its own lump-sum payments
in plans with valuation dates during
October 2009, and (3) adds to Appendix
C to Part 4022 the interest assumptions
for private-sector pension practitioners
to refer to if they wish to use lump-sum
interest rates determined using PBGC’s
historical methodology for valuation
dates during October 2009.

The interest assumptions that PBGC
will use for valuing benefits for
allocation purposes (set forth in
Appendix B to part 4044) will be 5.30
percent for the first 20 years following

the valuation date and 5.01 percent
thereafter. In comparison with the
interest assumptions in effect for the
third quarter of 2009, these interest
assumptions represent a decrease of
0.01 percent for the first 20 years
following the valuation date and a
decrease of 0.03 percent for all years
thereafter.

The interest assumptions that PBGC
will use for its own lump-sum payments
(set forth in Appendix B to part 4022)
will be 2.50 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for September
2009, these interest assumptions
represent a decrease of 0.50 percent in
the immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during October 2009,
PBGC finds that good cause exists for
making the assumptions set forth in this

amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
192, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i [ i n; n,
192 10-1-09 11-1-09 2.50 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
192, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i [ i3 n; ny
192 10-1-09 11-1-09 2.50 4.00 4.00 4.00 7 8
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PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

Appendix B to Part 4044—Interest
Rates Used To Value Benefits

m 5. In appendix B to part 4044, a new * * * * *
m 4. The authority citation for part 4044 ?;ttrﬁ’ggfo(&:tﬁfgaazgcfﬁﬁzrtigi 9, as set
continues to read as follows: ’ ’
The values of i, are:
For valuation dates occurring in the months—
iy fort= A fort = r fort =
October—-December 2009 .........cccoccvveeeiiieccieee e 0.0530 1-20 0.0501 >20 N/A N/A

Issued in Washington, DC, on this 8th day
of September 2009.

Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E9—-22129 Filed 9-14—09; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service
31 CFR Part 356

[Docket No. BPD GSRS 09-02]

Sale and Issue of Marketable Book-
Entry Treasury Bills, Notes, and
Bonds; Customer Confirmation
Reporting Requirement Threshold
Amount

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: Treasury recently raised the
customer confirmation reporting
requirement threshold amount from
$750 million to $2 billion for all
Treasury marketable securities auctions.
This final rule amends Treasury’s
auction rules to conform to the new $2
billion threshold amount.

DATES: Effective Date: Effective
September 15, 2009.

ADDRESSES: This final rule is available
on the Bureau of the Public Debt’s Web
site at: http://www.treasurydirect.gov. It
is also available for public inspection
and copying at the Treasury Department
Library, Room 1428, Main Treasury
Building, 1500 Pennsylvania Avenue,
NW., Washington, DC, 20220. To visit
the library, one can call (202) 622—-0990
for an appointment.

FOR FURTHER INFORMATION CONTACT: Lori
Santamorena, Lee Grandy, or Kevin
Hawkins, Department of the Treasury,
Bureau of the Public Debt, Government

Securities Regulations Staff, (202) 504—
3632.
SUPPLEMENTARY INFORMATION: The
Department of the Treasury (“Treasury,’
“we,” or “us”) is issuing an amendment
to 31 CFR 356.24(d) of the Uniform
Offering Circular for the Sale and Issue
of Marketable Book-Entry Treasury
Bills, Notes, and Bonds (“UOC” or
“auction rules’) 1 to raise the threshold
amount for the customer confirmation
reporting requirement from $750
million to $2 billion. In a press release
on June 25, 2009, we announced that
this new threshold amount would be
effective beginning with auctions
conducted on June 29, 2009.2 Beginning
with the Treasury auctions announced
on June 25, 2009, we stated the new
threshold amount in each Treasury
auction offering announcement.? This
final rule amends the UOC to conform
to the new $2 billion threshold
amount.* Treasury is also restructuring,
without making any substantive
changes, the current § 356.24(d) to make
clearer which provisions apply to
customers and which apply to
submitters and intermediaries.

Starting in 1992, Treasury required
customers 5 that were awarded a par

’

1The UOC was published as a final rule on
January 5, 1993, at 58 FR 412, and is codified, as
amended, at 31 CFR part 356. The UOC, together
with the offering announcement for each auction,
sets out the terms and conditions for the sale and
issuance by Treasury to the public of marketable
book-entry Treasury bills, notes, and bonds.

2Public Debt News Release on June 25, 2009,
which is available at the Bureau of the Public Debt’s
Web site at: http://www.treasurydirect.gov/instit/
annceresult/press/preanre/2009/
BPD_SPL_20090625_1.pdf.

3 See June 25, 2009 Treasury offering
announcements for the 91-day, 182-day, and 364-
day Treasury bills. As noted in § 356.10, if anything
in the auction announcement differs from the UOC,
the auction announcement will control.

4 Once this final rule becomes effective, we will
no longer include the customer confirmation
threshold amount in each specific offering
announcement.

5“Customer” is already defined in the UOC as a
bidder that directs a depository institution or dealer
to submit or forward a bid for a specific amount of

amount of $500 million or more in a
Treasury auction to provide written
confirmation of their awarded bids,
including the name of the submitter that
submitted the bids on their behalf.6 The
confirmation must also include a
statement with specific information
related to the customer’s net long
position.” The customer must send the
confirmation no later than 10 a.m. on
the day following the auction. The UOC
requires that the confirmation be in
writing and signed by the customer or
by an authorized representative.8
Treasury established the customer
confirmation reporting requirement in
order to verify the authenticity of large
customer bids that resulted in securities
being awarded. Treasury subsequently
raised the customer confirmation
reporting requirement threshold amount
in § 356.24(d) from $500 million to $750
million, effective on January 1, 2007.9
Treasury auction offering amounts, on
average, are substantially higher than
when we last raised the customer
confirmation reporting requirement
threshold amount in 2007. For this
reason, on June 25, 2009, Treasury again
raised the customer confirmation
threshold, from $750 million to $2
billion.1® We now amend the UOC to
reflect that change.

We have restructured § 356.24(d) to
make clearer which provisions apply to
customers and which apply to
submitters and intermediaries. The new
subparagraph (d)(1) states the customer

securities in a specific auction on the bidder’s
behalf. § 356.2.

6§356.24(d). See Department of the Treasury,
Securities and Exchange Commission and Board of
Governors of the Federal Reserve System, Joint
Report on the Government Securities Market 7—8.
(January 1992).

7§356.24(d).

81f an authorized representative signs the
confirmation, it must include the capacity in which
the representative is acting. Id.

971 FR 76150, December 20, 2006. Treasury also
added e-mail as an acceptable method for customers
to send confirmations.

10 See note 2, supra.



47100 Federal Register/Vol. 74,

No. 177/Tuesday, September 15, 2009/Rules and Regulations

requirements, including the new
threshold amount in (d)(1)(i).
Subparagraph (d)(2) applies to
submitters and intermediaries.

Also, Treasury is making one change
to the text in the new
§ 356.24(d)(1)(ii)(A), formerly in
§ 356.24(d)(1), to clarify that the
customer must provide a confirmation
of all of its awarded bids, including the
name of “each” submitter that
submitted bids on the customer’s behalf.
In other words, if more than one
submitter submitted bids for a customer,
then that customer must still confirm all
of its awarded bids, provided the total
amount of the awarded bids is $2 billion
or more.

We are making an additional change
to the language in the new
§356.24(d)(1)(i), formerly in § 356.24(d),
to clarify that the customer must
provide confirmation of the awarded
bid(s) on the “next business” day
following the auction.1?

Regulatory Analysis and Review

Executive Order 12866. This rule is
not a significant regulatory action
pursuant to Executive Order 12866.

Administrative Procedure Act (APA).
Because this rule relates to United
States securities, which are contracts
between Treasury and the owner of the
security, this rule falls within the
contract exception to the APA, 5 U.S.C.
553(a)(2). As a result, the notice, public
comment, and delayed effective date
provisions of the APA are inapplicable
to this rule.

Regulatory Flexibility Act. The
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., do not apply
to this rule because, pursuant to 5
U.S.C. 553(a)(2), it is not required to be
issued with notice and opportunity for
public comment.

Paperwork Reduction Act (PRA).
There is no new collection of
information contained in this final rule
that would be subject to the PRA, 44
U.S.C. 3501 et seq. Under the PRA, an
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a valid OMB control number.
The Office of Management and Budget
already has approved all collections of
information in 31 CFR part 356, under
OMB control number 1535-0112.

Congressional Review Act (CRA). This
rule is not a major rule pursuant to the
CRA, 5 U.S.C. 801 et seq., because it is
a minor amendment to the reporting
requirements Treasury places on

11 “Business day” is already defined in the UOC
as any day on which the Federal Reserve Banks are
open for business. § 356.2.

customers submitting bids in Treasury
marketable securities auctions. This rule
actually requires less reporting and
therefore, is not expected to lead to any
of the results listed in 5 U.S.C. 804(2).

List of Subjects in 31 CFR Part 356

Bonds, Federal Reserve System,
Government securities, Securities.

m For the reasons set forth in the
preamble, 31 CFR part 356 is amended
as follows:

PART 356—SALE AND ISSUE OF
MARKETABLE BOOK-ENTRY
TREASURY BILLS, NOTES, AND
BONDS (DEPARTMENT OF THE
TREASURY CIRCULAR, PUBLIC DEBT
SERIES NO. 1-93)

m 1. The authority citation for part 356
continues to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 3102 et
seq.; 12 U.S.C. 391.

m 2. Revise § 356.24(d) to read as
follows:

§356.24 Will | be notified directly of my
awards and, if | am submitting bids for
others, do | have to provide confirmations?
* * * * *

(d) Customer confirmation—(1)
Customer requirements—(i) When and
how must a customer confirm its
awards? Any customer awarded a par
amount of $2 billion or more in an
auction must send us a confirmation in
written form or via e-mail containing
the information in paragraph (d)(1)(ii) of
this section. The confirmation must be
sent no later than 10 a.m. Eastern Time
on the next business day following the
auction. If sent in written form, the
confirmation must be signed by the
customer or authorized representative.
Confirmations sent by e-mail must be
sent by the customer or authorized
representative. Confirmations signed or
sent by an authorized representative
must include the capacity in which the
representative is acting.

(ii) What must the customer include
in its confirmation? The information the
customer must provide is:

(A) A confirmation of the awarded
bid(s), including the name of each
submitter that submitted the bid(s) on
the customer’s behalf, and

(B) A statement indicating whether
the customer had a reportable net long
position as defined in § 356.13. If a
position had to be reported, the
statement must provide the amount of
the position and the name of the
submitter that the customer requested to
report the position.

(2) Submitter or intermediary
requirements. A submitter or
intermediary submitting or forwarding

bids for a customer must notify the
customer of the customer confirmation
reporting requirement if we award the
customer $2 billion or more as a result
of those bids.

Richard L. Gregg,
Acting Fiscal Assistant Secretary.

[FR Doc. E9—22147 Filed 9-14-09; 8:45 am]
BILLING CODE 4810-39-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 02—10; FCC 09-63]

Procedures To Govern the Use of
Satellite Earth Stations on Board
Vessels in the 5925-6425 MHz/3700-
4200 MHz Bands and 14.0-14.5 GHz/
11.7-12.2 GHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) modifies its C-band and
Ku-band licensing and service rules for
Earth Stations on Board Vessels (ESVs)
in order to promote greater ESV
operational flexibility without causing
harmful interference to the fixed service
(FS) and fixed-satellite service (FSS)
operators and a limited number of
Government operations in those bands.

DATES: Effective October 15, 2009,
except for §§ 25.221(b)(1)(i) through
(iii), 25.222(b)(1)(i) through (iii),
25.221(b)(1)(iv)(A), (B);
25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4); 25.222(b)(4), which
contain information collection
requirements that are not effective until
approved by the Office of Management
and Budget. The Commission will
publish a document in the Federal
Register announcing the effective date
for those sections. The Commission will
send a copy of this Order on
Reconsideration in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

FOR FURTHER INFORMATION CONTACT:
Jennifer Balatan or Howard Griboff,
Policy Division, International Bureau,
(202) 418-1460.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration, adopted on July 30,
2009, and released on July 31, 2009
(FCC 09-63). The full text of this
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document is available for inspection
and copying during normal business
hours in the Commission Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The document
is also available for download over the
Internet at http://hraunfoss.fcc.gov/
edocs_public/attachmatch/FCC-09-
63A1.doc. The complete text may also
be purchased from the Commission’s
copy contractor, Best Copy and Printing,
in person at 445 12th Street, SW., Room
CY-B402, Washington, DC 20554, via
telephone at (202) 488-5300, via
facsimile at (202) 488-5563, or via
e-mail at Commission@bcpiweb.com.

Summary of the Order on
Reconsideration

On December 15, 2004, the
Commission adopted the ESV Report
and Order in IB Docket No. 02-10 (ESV
Order) (70 FR 4775-01, January 31,
2005, as amended at 40 FR 34665-01,
June 15, 2005), establishing licensing
and service rules for ESVs operating in
the 5925-6425 MHz/3700-4200 MHz
(C-band) and 14.0-14.5 GHz/11.7-12.2
GHz (Ku-band) frequencies. On July 30,
2009, the Commission adopted this
Order on Reconsideration, which
considers four petitions seeking
reconsideration and/or clarification of
the ESV Order. In particular, with
respect to measures for protecting the
FSS, the Commission: (1) Allows ESV
operators to operate at higher power
levels as long as they satisfy certain
conditions; (2) permits ESVs operating
below the off-axis e.i.r.p. spectral-
density limits to declare their own
antenna pointing error and; (3) modifies
the starting angle of the off-axis e.i.r.p.-
density envelope to 1.5 degrees. With
respect to measures protecting the FS,
the Commission amends § 25.221(a)(11)
to clarify that the phrase “‘a fixed service
offshore installation” refers to U.S.-
licensed FS offshore installations and
that ESVs must coordinate with U.S.-
licensed FS operators prior to operation.
The Commission also clarifies that the
public notice requirement should
specify that only the FS operators that
have been excluded from the
coordination are allowed to object in
response to the public notice and only
with respect to being excluded from the
coordination, and that ESVs should be
required to shut down only those
frequencies used by the objecting FS
operator that has been excluded from
the coordination. In addition, the
Commission reduces the distance from
the U.S. coastline (from 300 kilometers
to 125 kilometers) within which Ku-
band foreign-registered vessels with
non-U.S. hubs must operate pursuant to
a bilateral agreement or ITU 4.4.

Finally, the Commission makes
procedural changes to the ESV rules,
such as separating the ESV operational
requirements from the ESV application
requirements, in order to simplify the
organization of those rules.

Final Regulatory Flexibility
Certification—Order on
Reconsideration

The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that “the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term ““small
entity” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “small business concern”
under the Small Business Act. A “‘small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the U.S. Small Business
Administration (SBA).

In light of the rules adopted in the
ESV Order, we find that there are only
two categories of licensees that would
be affected by the new rules. These
categories of licensees are Satellite
Telecommunications and Fixed-Satellite
Transmit/Received Earth Stations. The
SBA has determined that the small
business size standard for Satellite
Telecommunications is a business that
has $15 million or less in average
annual receipts. Currently there are
approximately 3,390 operational fixed-
satellite transmit/received earth stations
authorized for use in the C- and Ku-
bands. The Commission does not
request or collect annual revenue
information, and thus is unable to
estimate the number of earth stations
that would constitute a small business
under the SBA definition. Of the two
classifications of licensees, we estimate
that only 15 entities will provide ESV
service. For the reasons described
below, we certify that the policies and
rules adopted in this Order on
Reconsideration will not have a
significant economic impact on a
substantial number of small entities. In
the ESV Order, the Commission
established licensing and service rules
for ESVs operating in the 5925-6425
MHz/3700-4200 MHz (C-band) and
14.0-14.5 GHz/11.7-12.2 GHz (Ku-
band) frequencies. These rules allow
ESV operations in the C- and Ku-bands,

while ensuring that ESVs protect FS,
FSS operators, and a limited number of
Government operations in these bands
from harmful interference. In this Order
on Reconsideration, the Commission
clarifies and modifies certain ESV rules
designed to protect the FSS and the FS
in the C- and Ku-bands. In particular,
we modify our rules to protect the FSS
by allowing greater operational
flexibility for ESVs. For example, ESVs
may operate at higher off-axis power-
density levels as long as the ESV
remains within the parameters of the
coordination agreements between the
target satellite and adjacent satellites.
With regard to protecting the FS in the
C-band, we clarify the ESV requirement
to protect offshore F'S and clarify and
modify the requirement for an ESV to
cease emissions if an FS at a particular
location has been excluded from the
coordination with the ESV. Finally, to
further promote flexibility in the Ku-
band, we shorten the distance from the
U.S. coastline within which foreign-
registered vessels that operate with non-
U.S. hubs must comply with a bilateral
agreement or ITU RR 4.4.

The Commission does not expect
small entities to incur significant costs
associated with the changes adopted in
this Order on Reconsideration. The
changes will benefit both large and
small entities by allowing greater
operational flexibility in providing ESV
service. We believe these requirements
are nominal and do not impose a
significant economic impact on small
entities. Therefore, we certify that the
requirements adopted in this Order on
Reconsideration will not have a
significant economic impact on a
substantial number of small entities.

Final Paperwork Reduction Act of 1995
Analysis—Order on Reconsideration

This Order on Reconsideration
contains new information collections
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
will be submitted to the Office of
Management and Budget (OMB) for
review under Section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies were invited to
comment on the modified information
collection contained in this proceeding
(74 FR 41698, August 18, 2009).

Ordering Clauses

Pursuant to Sections 4(i), 7, 302,
303(c), 303(e), 303(f) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157, 302,
303(c), 303(e), 303(f) and 303(x), this
Order on Reconsideration is adopted.
Part 25 of the Commission’s rules is
amended, as specified below in the rule
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revisions, effective October 15, 2009
except for §§ 25.221(b)(1)(i) through
(iii), 25.222(b)(1)(i) through (iii),
25.221(b)(1)(iv)(A), (B);
25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4); 25.222(b)(4), which
contain information collection
requirements that are not effective until
approved by the Office of Management
and Budget.

The Petition for Reconsideration filed
by ARINC Incorporated is granted in
part to the extent described above and
is denied in all other respects.

The Petition for Reconsideration filed
by The Boeing Company is granted in
part to the extent described above and
is denied in all other respects.

The Petition for Reconsideration filed
by the Fixed Wireless Communications
Coalition is denied in part to the extent
described above and is dismissed in all
other respects.

The Petition for Reconsideration filed
by the Maritime Telecommunications
Network is granted in part to the extent
described above and is denied in all
other respects.

The Final Regulatory Flexibility
Certification, as required by Section 604
of the Regulatory Flexibility Act, IS
ADOPTED.

The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order on Reconsideration including
the Final Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 25

Satellites.

Federal Communications Commission.
Marlene Dortch,
Secretary.

Rule Revisions

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 25 as
follows:

PART 25—SATELLITE
COMMUNICATIONS

m 1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. 154, 301, 302, 303, 307,
309, 332, unless otherwise noted.

m 2. Section 25.132 is amended by
revising paragraph (b)(3) as follows:

§25.132 Verification of earth station
antenna performance standards.

* * * * *

(b)* E

(b)(3) Applicants seeking authority to
use an antenna that does not meet the
standards set forth in § 25.209(a) and
(b), pursuant to the procedure set forth
in §25.220, §25.221, § 25.222, or
§ 25.223(c), are required to submit a
copy of the manufacturer’s range test
plots of the antenna gain patterns
specified in paragraph (b)(1) of this
section.

* * * * *

m 3. Section 25.221 is revised to read as
follows:

§25.221 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 3700-4200 MHz (space-to-Earth)
frequency band and transmitting in the
5925-6425 MHz (Earth-to-space) frequency
band, operating with Geostationary Satellite
Orbit (GSO) Satellites in the Fixed-Satellite
Service.

(a) The following ongoing
requirements govern all ESV licensees
and operations in the 3700-4200 MHz
(space-to-Earth) and 5925-6425 MHz
(Earth-to-space) bands transmitting to
GSO satellites in the fixed-satellite
service. ESV licensees must comply
with the requirements in either
paragraph (a)(1) or (a)(2) of this section
and all of the requirements set forth in
paragraphs (a)(3) through (a)(12) of this
section. Paragraph (b) of this section
identifies items that must be included in
the application for ESV operations to
demonstrate that these ongoing
requirements will be met.

(1) The following requirements shall
apply to an ESV that uses transmitters
with off-axis effective isotropically
radiated power (EIRP) spectral-densities
lower than or equal to the levels in
paragraph (a)(1)(i) of this section. An
ESV, or ESV system, operating under
this section shall provide a detailed
demonstration as described in
paragraph (b)(1) of this section. The ESV
transmitter must also comply with the
antenna pointing and cessation of
emission requirements in paragraphs
(a)(1)(ii) and (a)(1)(iii) of this section.

(i) An ESV system shall not exceed
the off-axis EIRP spectral-density limits
and conditions defined in paragraphs
(a)(1)(1)(A) through (a)(1)(i)(D) of this
section.

(A) The off-axis EIRP spectral-density
emitted from the ESV, in the plane of
the GSO as it appears at the particular
earth station location, shall not exceed
the following values:

26.3 — 10log(N) — 25log8
5.3 —10log(N)
29.3 —10log(N) — 25logb ....

—12.7 —10l0g(N) ..eoveviiriiiiniinieieiciecsee

dBW/4 kHz
dBW/4 kHz
dBW/4 kHz

dBW/4 KHZ .ccovvvvviiieiieiiens

1.5°<0<7°
7° <0 <9.2°
9.2° < 6 <48°
48° < 0 <180°

Where theta (0) is the angle in degrees
from the line connecting the focal point
of the antenna to the orbital location of
the target satellite, the plane of the GSO
is determined by the focal point of the
antenna and the line tangent to the arc
of the GSO at the orbital location of the
target satellite. For an ESV network
using frequency division multiple
access (FDMA) or time division
multiple access (TDMA) techniques, N

is equal to one. For ESV networks using
multiple co-frequency transmitters that
have the same EIRP, N is the maximum
expected number of co-frequency
simultaneously transmitting ESV earth
stations in the same satellite receiving
beam. For the purpose of this section,
the peak EIRP of an individual sidelobe
may not exceed the envelope defined
above for 6 between 1.5° and 7.0°. For

0 greater than 7.0°, the envelope may be

exceeded by no more than 10% of the
sidelobes, provided no individual
sidelobe exceeds the envelope given
above by more than 3 dB.

(B) In all directions other than along
the GSO, the off-axis EIRP spectral-
density for co-polarized signals emitted
from the ESV shall not exceed the
following values:
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—12.7 = 10108(N) cvervrrrerriiiierieieesieieiesee et ABW/4 KHZ oo for .o 48° < 6 < 180°

Where 6 and N are defined in paragraph
(a)(1)(1)(A) of this section. This off-axis
EIRP spectral-density applies in any
plane that includes the line connecting
the focal point of the antenna to the
orbital location of the target satellite
with the exception of the plane of the

GSO as defined in paragraph (a)(1)(i)(A)
of this section. For the purpose of this
section, the envelope may be exceeded
by no more than 10% of the sidelobes
provided no individual sidelobe
exceeds the gain envelope given above
by more than 6 dB. The region of the

main reflector spillover energy is to be
interpreted as a single lobe and shall not
exceed the envelope by more than 6 dB.

(C) In all directions, the off-axis EIRP
spectral-density for cross-polarized
signals emitted from the ESV shall not
exceed the following values:

16.3 — 10log(N) — 25logf
—4.7 — 10log(N)

dBW/4 kHz
dBW/4 kHz

1.8°<0<7.0°
7.0°<0<9.2°

Where 6 and N are defined as set forth
in paragraph (a)(1)(i)(A) of this section.
This EIRP spectral-density applies in
any plane that includes the line
connecting the focal point of the
antenna to the orbital location of the
target satellite.

(D) For non-circular ESV antennas,
the major axis of the antenna will be
aligned with the tangent to the arc of the
GSO at the orbital location of the target
satellite, to the extent required to meet
the specified off-axis EIRP spectral-
density criteria.

(ii) Each ESV transmitter must meet
one of the following antenna pointing
requirements:

(A) Each ESV transmitter shall
maintain a pointing error of less than or
equal to 0.2° between the orbital
location of the target satellite and the
axis of the main lobe of the ESV
antenna, or

(B) Each ESV transmitter shall
maintain the declared maximum
antenna pointing error that may be
greater than 0.2° provided that the ESV
does not exceed the off-axis EIRP
spectral-density limits in paragraph
(a)(1)(i) of this section, taking into
account the antenna pointing error.

(iii) Each ESV transmitter must meet
one of the following cessation of
emission requirements:

(A) For ESVs operating under
paragraph (a)(1)(ii)(A) of this section, all
emissions from the ESV shall
automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°, and transmission
will not resume until such angle is less
than or equal to 0.2°, or

(B) For ESV transmitters operating
under paragraph (a)(1)(ii)(B) of this
section, all emissions from the ESV
shall automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds the declared maximum

antenna pointing error and shall not
resume transmissions until such angle is
less than or equal to the declared
maximum antenna pointing error.

(2) The following requirements shall
apply to an ESV that uses off-axis EIRP
spectral-densities in excess of the levels
in paragraph (a)(1)(i) of this section. An
ESV, or ESV system, operating under
this section shall file certifications and
provide a detailed demonstration as
described in paragraph (b)(2) of this
section.

(i) The ESV shall transmit only to the
target satellite system(s) referred to in
the certifications required by paragraph
(b)(2) of this section.

(ii) If a good faith agreement cannot be
reached between the target satellite
operator and the operator of a future
satellite that is located within 6 degrees
longitude of the target satellite, the ESV
operator shall accept the power-density
levels that would accommodate that
adjacent satellite.

(iii) The ESV shall operate in
accordance with the off-axis EIRP
spectral-densities that the ESV supplied
to the target satellite operator in order
to obtain the certifications listed in
paragraph (b)(2) of this section. The ESV
shall automatically cease emissions
within 100 milliseconds if the ESV
transmitter exceeds the off-axis EIRP
spectral-densities supplied to the target
satellite operator.

(3) There shall be a point of contact
in the United States, with phone
number and address, available 24 hours
a day, seven days a week, with authority
and ability to cease all emissions from
the ESVs, either directly or through the
facilities of a U.S. Hub or a Hub located
in another country with which the
United States has a bilateral agreement
that enables such cessation of
emissions.

(4) For each ESV transmitter, a record
of the ship location (i.e., latitude/
longitude), transmit frequency, channel
bandwidth and satellite used shall be
time annotated and maintained for a

period of not less than 1 year. Records
will be recorded at time intervals no
greater than every 20 minutes while the
ESV is transmitting. The ESV operator
will make this data available upon
request to a coordinator, fixed system
operator, fixed-satellite system operator,
or the Commission within 24 hours of
the request.

(5) ESV operators communicating
with vessels of foreign registry must
maintain detailed information on each
vessel’s country of registry and a point
of contact for the relevant
administration responsible for licensing
ESVs.

(6) ESV operators shall control all
ESVs by a Hub earth station located in
the United States, except that an ESV on
U.S.-registered vessels may operate
under control of a Hub earth station
location outside the United States
provided the ESV operator maintains a
point of contact within the United
States that will have the capability and
authority to cause an ESV on a U.S.-
registered vessel to cease transmitting if
necessary.

(7) ESV operators transmitting in the
5925—-6425 MHz (Earth-to-space)
frequency bands to GSO satellites in the
fixed-satellite service (FSS) shall not
seek to coordinate, in any geographic
location, more than 36 megahertz of
uplink bandwidth on each of no more
than two GSO FSS satellites.

(8) ESVs shall not operate in the
59256425 MHz (Earth-to-space) and
3700—4200 MHz (space-to-Earth)
frequency bands on vessels smaller than
300 gross tons.

(9) ESVs, operating while docked, that
complete coordination with terrestrial
stations in the 3700-4200 MHz band in
accordance with § 25.251, shall receive
protection from such terrestrial stations
in accordance with the coordination
agreements, for 180 days, renewable for
180 days.

(10) ESVs in motion shall not claim
protection from harmful interference
from any authorized terrestrial stations
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or lawfully operating satellites to which
frequencies are either already assigned,
or may be assigned in the future in the
3700-4200 MHz (space-to-Earth)
frequency band.

(11) ESVs operating within 200 km
from the baseline of the United States,
or within 200 km from a U.S.-licensed
fixed service offshore installation, shall
complete coordination with potentially
affected U.S.-licensed fixed service
operators prior to operation. The
coordination method and the
interference criteria objective shall be
determined by the frequency
coordinator. The details of the
coordination shall be maintained and
available at the frequency coordinator,
and shall be filed with the Commission
to be placed on public notice. Operation
of each individual ESV may commence
immediately after the public notice is
released that identifies the notification
sent to the Commission. Continuance of
operation of that ESV for the duration of
the coordination term shall be
dependent upon successful completion
of the normal public notice process. If,
prior to the end of the 30-day comment
period of the public notice, any
objections are received from U.S.-
licensed fixed service operators that
have been excluded from coordination,
the ESV licensee shall immediately
cease operation of that particular station
on frequencies used by the affected
U.S.-licensed fixed service station until
the coordination dispute is resolved and
the ESV licensee informs the
Commission of the resolution.

(12) ESV operators must automatically
cease transmission if the ESV operates
in violation of the terms of its
coordination agreement, including, but
not limited to, conditions related to
speed of the vessel or if the ESV travels
outside the coordinated area, if within
200 km from the baseline of the United
States, or within 200 km from a U.S.-
licensed fixed service offshore
installation. Transmissions may be
controlled by the ESV network. The
frequency coordinator may decide
whether ESV operators should
automatically cease transmissions if the
vessel falls below a prescribed speed
within a prescribed geographic area.

(b) Applications for ESV operation in
the 5925-6425 MHz (Earth-to-space)
band to GSO satellites in the fixed-
satellite service must include, in
addition to the particulars of operation
identified on Form 312, and associated
Schedule B, the applicable technical
demonstrations in paragraphs (b)(1) or
(b)(2) of this section and the
documentation identified in paragraphs
(b)(3) through (b)(5) of this section.

(1) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1) of this section must
demonstrate that the transmitter meets
the off-axis EIRP spectral-density limits
contained in paragraph (a)(1)(i) of this
section. To provide this demonstration,
the application shall include the tables
described in paragraph (b)(1)(i) of this
section or the certification described in
paragraph (b)(1)(ii) of this section. The
ESV applicant also must provide the
value N described in paragraph
(a)(1)(1)(A) of this section. An ESV
applicant proposing to implement a
transmitter under paragraph (a)(1)(ii)(A)
of this section must provide the
certifications identified in paragraph
(b)(1)(iii) of this section. An ESV
applicant proposing to implement a
transmitter under paragraph (a)(1)(ii)(B)
of this section must provide the
demonstrations identified in paragraph
(b)(1)(@v) of this section.

(i) Any ESV applicant filing an
application pursuant to paragraph (a)(1)
of this section must file three tables
showing the off-axis EIRP level of the
proposed earth station antenna in the
direction of the plane of the GSO; the
co-polarized EIRP in the elevation
plane, that is, the plane perpendicular
to the plane of the GSO; and cross
polarized EIRP. In each table, the EIRP
level must be provided at increments of
0.1° for angles between 0° and 10° off-
axis, and at increments of 5° for angles
between 10° and 180° off-axis.

(A) For purposes of the off-axis EIRP
table in the plane of the GSO, the off-
axis angle is the angle in degrees from
the line connecting the focal point of the
antenna to the orbital position of the
target satellite, and the plane of the GSO
is determined by the focal point of the
antenna and the line tangent to the arc
of the GSO at the orbital position of the
target satellite.

(B) For purposes of the off-axis co-
polarized EIRP table in the elevation
plane, the off-axis angle is the angle in
degrees from the line connecting the
focal point of the antenna to the orbital
position of the target satellite, and the
elevation plane is defined as the plane
perpendicular to the plane of the GSO
defined in paragraph (b)(1)(i)(A) of this
section.

(C) For purposes of the cross-
polarized EIRP table, the off-axis angle
is the angle in degrees from the line
connecting the focal point of the
antenna to the orbital position of the
target satellite and the plane of the GSO
as defined in paragraph (b)(1)(i)(A) of
this section will be used.

(ii) A certification, in Schedule B, that
the ESV antenna conforms to the gain
pattern criteria of § 25.209(a) and (b),

that, combined with the maximum
input power density calculated from the
EIRP density less the antenna gain,
which is entered in Schedule B,
demonstrates that the off-axis EIRP
spectral density envelope set forth in
paragraphs (a)(1)(i)(A) through
(a)(1)(1)(C) of this section will be met
under the assumption that the antenna
is pointed at the target satellite.

(iii) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1)(ii)(A) of this section,
must provide a certification from the
equipment manufacturer stating that the
antenna tracking system will maintain a
pointing error of less than or equal to
0.2° between the orbital location of the
target satellite and the axis of the main
lobe of the ESV antenna and that the
antenna tracking system is capable of
ceasing emissions within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°.

(iv) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1)(ii)(B) of this section
must:

(A) Declare, in its application, a
maximum antenna pointing error and
demonstrate that the maximum antenna
pointing error can be achieved without
exceeding the off-axis EIRP spectral-
density limits in paragraph (a)(1)(i) of
this section; and

(B) Demonstrate that the ESV
transmitter can detect if the transmitter
exceeds the declared maximum antenna
pointing error and can cease
transmission within 100 milliseconds if
the angle between the orbital location of
the target satellite and the axis of the
main lobe of the ESV antenna exceeds
the declared maximum antenna
pointing error, and will not resume
transmissions until the angle between
the orbital location of the target satellite
and the axis of the main lobe of the ESV
antenna is less than or equal to the
declared maximum antenna pointing
€ITOor.

(2) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(2) of this section and
using off-axis EIRP spectral-densities in
excess of the levels in paragraph (a)(1)(i)
of this section shall provide the
following certifications and
demonstration as exhibits to its earth
station application:

(i) A statement from the target satellite
operator certifying that the proposed
operation of the ESV has the potential
to create harmful interference to satellite
networks adjacent to the target
satellite(s) that may be unacceptable.



Federal Register/Vol. 74,

No. 177/Tuesday, September 15, 2009/Rules and Regulations

47105

(ii) A statement from the target
satellite operator certifying that the
power-density levels that the ESV
applicant provided to the target satellite
operator are consistent with the existing
coordination agreements between its
satellite(s) and the adjacent satellite
systems within 6° of orbital separation
from its satellite(s).

(iii) A statement from the target
satellite operator certifying that it will
include the power-density levels of the
ESV applicant in all future coordination
agreements.

(iv) A demonstration from the ESV
operator that the ESV system is capable
of detecting and automatically ceasing
emissions within 100 milliseconds
when the transmitter exceeds the off-
axis EIRP spectral-densities supplied to
the target satellite operator.

(v) A certification from the ESV
operator that the ESV system complies
with the power limits in § 25.204(h).

(3) There shall be an exhibit included
with the application describing the
geographic area(s) in which the ESVs
will operate.

(4) The point of contact information
referred to in paragraph (a)(3) of this
section and, if applicable, paragraph

(a)(6) of this section, must be included
in the application.

(5) ESVs that exceed the radiation
guidelines of § 1.1310 of this chapter,
Radiofrequency radiation exposure
limits, must provide, with their
environmental assessment, a plan for
mitigation of radiation exposure to the
extent required to meet those
guidelines.

m 4. Section 25.222 is revised to read as
follows:

§25.222 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 10.95-11.2 GHz (space-to-Earth),
11.45-11.7 GHz (space-to-Earth), 11.7-12.2
GHz (space-to-Earth) frequency bands and
transmitting in the 14.0-14.5 GHz (Earth-to-
space) frequency band, operating with
Geostationary Orbit (GSO) Satellites in the
Fixed-Satellite Service.

(a) The following ongoing
requirements govern all ESV licensees
and operations in the 10.95-11.2 GHz
(space-to-Earth), 11.45—-11.7 GHz (space-
to-Earth), 11.7-12.2 GHz (space-to-
Earth) frequency bands and 14.0-14.5
GHz (Earth-to-space) bands transmitting
to GSO satellites in the fixed-satellite
service. ESV licensees must comply
with the requirements in either
paragraph (a)(1) or (a)(2) of this section

and all of the requirements set forth in
paragraphs (a)(3) through (a)(7) of this
section. Paragraph (b) of this section
identifies items that must be included in
the application for ESV operations to
demonstrate that these ongoing
requirements will be met.

(1) The following requirements shall
apply to an ESV that uses transmitters
with off-axis effective isotropically
radiated power (EIRP) spectral-densities
lower than or equal to the levels in
paragraph (a)(1)(i)(A) of this section. An
ESV, or ESV system, operating under
this section shall provide a detailed
demonstration as described in
paragraph (b)(1) of this section. The ESV
transmitter also must comply with the
antenna pointing and cessation of
emission requirements in paragraphs
(a)(1)(ii) and (a)(1)(iii) of this section.

(i) An ESV system shall not exceed
the off-axis EIRP spectral-density limits
and conditions defined in paragraphs
(a)(1)(i)(A) through (a)(1)(i)(D) of this
section.

(A) The off-axis EIRP spectral-density
emitted from the ESV, in the plane of
the GSO as it appears at the particular
earth station location, shall not exceed
the following values:

15— 10log(N) — 251logd
—6 —10log(N)
18 —10log(N) —25logb
—24 —10log(N)
—14 —10log(N)

dBW/4 kHz
dBW/4 kHz
dBW/4 kHz
dBW/4 kHz
dBW/4 kHz

for ..cooeens 1.5°<9<7°
for .... 7°<0<09.2°
for .... 9.2° < 0 <£48°
for .... 48° < 0 <85°
for ............ 85° < 6 <180°

Where theta (8) is the angle in degrees
from the line connecting the focal point
of the antenna to the orbital location of
the target satellite, the plane of the GSO
is determined by the focal point of the
antenna and the line tangent to the arc
of the GSO at the orbital location of the
target satellite. For ESV networks using
frequency division multiple access
(FDMA) or time division multiple
access (TDMA) techniques, N is equal to

one. For ESV networks using multiple
co-frequency transmitters that have the
same EIRP, N is the maximum expected
number of co-frequency simultaneously
transmitting ESV earth stations in the
same satellite receiving beam. For the
purpose of this section, the peak EIRP
of an individual sidelobe may not
exceed the envelope defined above for
0 between 1.5° and 7.0°. For 6 greater
than 7.0°, the envelope may be exceeded

by no more than 10% of the sidelobes,
provided no individual sidelobe
exceeds the envelope given above by
more than 3 dB.

(B) In all directions other than along
the GSO, the off-axis EIRP spectral-
density for co-polarized signals emitted
from the ESV shall not exceed the
following values:

18 —10log(N) — 251logd
—24-10log(N)
—14—10log(N)

dBW/4 kHz
dBW/4 kHz
dBW/4 kHz

3.0°<0<48°
48° < 0 <85°
85° < 6 <180°

Where 6 and N are defined in
paragraph (a)(1)(i)(A) of this section.
This off-axis EIRP spectral-density
applies in any plane that includes the
line connecting the focal point of the
antenna to the orbital location of the
target satellite with the exception of the
plane of the GSO as defined in

paragraph (a)(1)(i)(A) of this section. For
the purpose of this section, the envelope
may be exceeded by no more than 10%
of the sidelobes provided no individual
sidelobe exceeds the gain envelope
given above by more than 6 dB. The
region of the main reflector spillover
energy is to be interpreted as a single

lobe and shall not exceed the envelope
by more than 6 dB.

(C) In all directions, the off-axis EIRP
spectral-density for cross-polarized
signals emitted from the ESV shall not
exceed the following values:

5 —10log(N) — 25log6
—16 —10log(N)

dBW/4 kHz
dBW/4 kHz

1.8°<6<7.0°
7.0°<0<9.2°
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Where 6 and N are defined as set forth
in paragraph (a)(1)(i)(A) of this section.
This EIRP spectral-density applies in
any plane that includes the line
connecting the focal point of the
antenna to the target satellite.

(D) For non-circular ESV antennas,
the major axis of the antenna will be
aligned with the tangent to the arc of the
GSO at the orbital location of the target
satellite, to the extent required to meet
the specified off-axis EIRP spectral-
density criteria.

(ii) Each ESV transmitter must meet
one of the following antenna pointing
requirements:

(A) Each ESV transmitter shall
maintain a pointing error of less than or
equal to 0.2° between the orbital
location of the target satellite and the
axis of the main lobe of the ESV
antenna, or

(B) Each ESV transmitter shall declare
a maximum antenna pointing error that
may be greater than 0.2° provided that
the ESV does not exceed the off-axis
EIRP spectral-density limits in
paragraph (a)(1)(i) of this section, taking
into account the antenna pointing error.

(iii) Each ESV transmitter must meet
one of the following cessation of
emission requirements:

(A) For ESVs operating under
paragraph (a)(1)(ii)(A) of this section, all
emissions from the ESV shall
automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°, and transmission
will not resume until such angle is less
than or equal to 0.2°, or

(B) For ESV transmitters operating
under paragraph (a)(1)(ii)(B) of this
section, all emissions from the ESV
shall automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds the declared maximum
antenna pointing error and shall not
resume transmissions until such angle is
less than or equal to the declared
maximum antenna pointing error.

(2) The following requirements shall
apply to an ESV that uses off-axis EIRP
spectral-densities in excess of the levels
in paragraph (a)(1)(i) of this section. An
ESV, or ESV system, operating under
this section shall file certifications and
provide a detailed demonstration as
described in paragraph (b)(2) of this
section.

(i) The ESV shall transmit only to the
target satellite system(s) referred to in
the certifications required by paragraph
(b)(2) of this section.

(ii) If a good faith agreement cannot be
reached between the target satellite

operator and the operator of a future
satellite that is located within 6 degrees
longitude of the target satellite, the ESV
operator shall accept the power-density
levels that would accommodate that
adjacent satellite.

(iii) The ESV shall operate in
accordance with the off-axis EIRP
spectral-densities that the ESV supplied
to the target satellite operator in order
to obtain the certifications listed in
paragraph (b)(2) of this section. The ESV
shall automatically cease emissions
within 100 milliseconds if the ESV
transmitter exceeds the off-axis EIRP
spectral-densities supplied to the target
satellite operator.

(3) There shall be a point of contact
in the United States, with phone
number and address, available 24 hours
a day, seven days a week, with authority
and ability to cease all emissions from
the ESVs, either directly or through the
facilities of a U.S. Hub or a Hub located
in another country with which the
United States has a bilateral agreement
that enables such cessation of
emissions.

(4) For each ESV transmitter, a record
of the ship location (i.e., latitude/
longitude), transmit frequency, channel
bandwidth and satellite used shall be
time annotated and maintained for a
period of not less than 1 year. Records
will be recorded at time intervals no
greater than every 20 minutes while the
ESV is transmitting. The ESV operator
will make this data available upon
request to a coordinator, fixed system
operator, fixed-satellite system operator,
NTIA, or the Commission within 24
hours of the request.

(5) ESV operators communicating
with vessels of foreign registry must
maintain detailed information on each
vessel’s country of registry and a point
of contact for the relevant
administration responsible for licensing
ESVs.

(6) ESV operators shall control all
ESVs by a Hub earth station located in
the United States, except that an ESV on
U.S.-registered vessels may operate
under control of a Hub earth station
location outside the United States
provided the ESV operator maintains a
point of contact within the United
States that will have the capability and
authority to cause an ESV on a U.S.-
registered vessel to cease transmitting if
necessary.

(7) In the 10.95-11.2 GHz (space-to-
Earth) and 11.45-11.7 GHz (space-to-
Earth) frequency bands ESVs shall not
claim protection from interference from
any authorized terrestrial stations to
which frequencies are either already
assigned, or may be assigned in the
future.

(b) Applications for ESV operation in
the 14.0-14.5 GHz (Earth-to-space) band
to GSO satellites in the fixed-satellite
service must include, in addition to the
particulars of operation identified on
Form 312, and associated Schedule B,
the applicable technical demonstrations
in paragraphs (b)(1) or (b)(2) of this
section and the documentation
identified in paragraphs (b)(3) through
(b)(5) of this section.

(1) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1) of this section must
demonstrate that the transmitter meets
the off-axis EIRP spectral-density limits
contained in paragraph (a)(1)(i) of this
section. To provide this demonstration,
the application shall include the tables
described in paragraph (b)(1)(i) of this
section or the certification described in
paragraph (b)(1)(ii) of this section. The
ESV applicant also must provide the
value N described in paragraph
(a)(1)(1)(A) of this section. An ESV
applicant proposing to implement a
transmitter under paragraph (a)(1)(ii)(A)
of this section must provide the
certifications identified in paragraph
(b)(1)(ii1) of this section. An ESV
applicant proposing to implement a
transmitter under paragraph (a)(1)(ii)(B)
of this section must provide the
demonstrations identified in paragraph
(b)(1)(iv) of this section.

(i) Any ESV applicant filing an
application pursuant to paragraph (a)(1)
of this section must file three tables
showing the off-axis EIRP level of the
proposed earth station antenna in the
direction of the plane of the GSO; the
co-polarized EIRP in the elevation
plane, that is, the plane perpendicular
to the plane of the GSO; and cross
polarized EIRP. In each table, the EIRP
level must be provided at increments of
0.1° for angles between 0° and 10° off-
axis, and at increments of 5° for angles
between 10° and 180° off-axis.

(A) For purposes of the off-axis EIRP
table in the plane of the GSO, the off-
axis angle is the angle in degrees from
the line connecting the focal point of the
antenna to the orbital location of the
target satellite, and the plane of the GSO
is determined by the focal point of the
antenna and the line tangent to the arc
of the GSO at the orbital position of the
target satellite.

(B) For purposes of the off-axis co-
polarized EIRP table in the elevation
plane, the off-axis angle is the angle in
degrees from the line connecting the
focal point of the antenna to the orbital
location of the target satellite, and the
elevation plane is defined as the plane
perpendicular to the plane of the GSO
defined in paragraph (b)(1)(i)(A) of this
section.
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(C) For purposes of the cross-
polarized EIRP table, the off-axis angle
is the angle in degrees from the line
connecting the focal point of the
antenna to the orbital location of the
target satellite and the plane of the GSO
as defined in paragraph (b)(1)(i)(A) of
this section will be used.

(ii) A certification, in Schedule B, that
the ESV antenna conforms to the gain
pattern criteria of § 25.209(a) and (b),
that, combined with the maximum
input power density calculated from the
EIRP density less the antenna gain,
which is entered in Schedule B,
demonstrates that the off-axis EIRP
spectral density envelope set forth in
paragraphs (a)(1)(i)(A) through
(a)(1)@1)(C) of this section will be met
under the assumption that the antenna
is pointed at the target satellite.

(iii) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1)(ii)(A) of this section,
must provide a certification from the
equipment manufacturer stating that the
antenna tracking system will maintain a
pointing error of less than or equal to
0.2°between the orbital location of the
target satellite and the axis of the main
lobe of the ESV antenna and that the
antenna tracking system is capable of
ceasing emissions within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°.

(iv) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(1)(ii)(B) of this section
must:

(A) Declare, in their application, a
maximum antenna pointing error and
demonstrate that the maximum antenna
pointing error can be achieved without
exceeding the off-axis EIRP spectral-
density limits in paragraph (a)(1)(A) of
this section; and

(B) Demonstrate that the ESV
transmitter can detect if the transmitter
exceeds the declared maximum antenna
pointing error and can cease
transmission within 100 milliseconds if
the angle between the orbital location of
the target satellite and the axis of the
main lobe of the ESV antenna exceeds
the declared maximum antenna
pointing error, and will not resume
transmissions until the angle between
the orbital location of the target satellite
and the axis of the main lobe of the ESV
antenna is less than or equal to the
declared maximum antenna pointing
€rTOor.

(2) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(2) of this section and
using off-axis EIRP spectral-densities in
excess of the levels in paragraph (a)(1)(i)

of this section shall provide the
following certifications and
demonstration as exhibits to its earth
station application:

(i) A statement from the target satellite
operator certifying that the proposed
operation of the ESV has the potential
to create harmful interference to satellite
networks adjacent to the target
satellite(s) that may be unacceptable.

(ii) A statement from the target
satellite operator certifying that the
power-density levels that the ESV
applicant provided to the target satellite
operator are consistent with the existing
coordination agreements between its
satellite(s) and the adjacent satellite
systems within 6° of orbital separation
from its satellite(s).

(iii) A statement from the target
satellite operator certifying that it will
include the power-density levels of the
ESV applicant in all future coordination
agreements.

(iv) A demonstration from the ESV
operator that the ESV system is capable
of detecting and automatically ceasing
emissions within 100 milliseconds
when the transmitter exceeds the off-
axis EIRP spectral-densities supplied to
the target satellite operator.

(3) There shall be an exhibit included
with the application describing the
geographic area(s) in which the ESVs
will operate.

(4) The point of contact referred to in
paragraph (a)(3) of this section and, if
applicable paragraph (a)(6) of this
section, must be included in the
application.

(5) ESVs that exceed the radiation
guidelines of § 1.1310 of this chapter,
Radiofrequency radiation exposure
limits, must provide, with their
environmental assessment, a plan for
mitigation of radiation exposure to the
extent required to meet those
guidelines.

(c) Operations of ESVs in the 14.0—
14.2 GHz (Earth-to-space) frequency
band within 125 km of the NASA
TDRSS facilities on Guam (located at
latitude: 13°36’55” N, longitude
144°51'22” E) or White Sands, New
Mexico (latitude: 32°20°59” N, longitude
106°36’31” W and latitude: 32°32'40” N,
longitude 106°36°48” W) are subject to
coordination through the National
Telecommunications and Information
Administration (NTIA) Interdepartment
Radio Advisory Committee (IRAC).
When NTIA seeks to provide similar
protection to future TDRSS sites that
have been coordinated through the
IRAC Frequency Assignment
Subcommittee process, NTIA will notify
the Commission that the site is nearing
operational status. Upon public notice
from the Commission, all Ku-band ESV

operators must cease operations in the
14.0-14.2 GHz band within 125 km of
the new TDRSS site until after NTIA/
IRAC coordination for the new TDRSS
facility is complete. ESV operations will
then again be permitted to operate in the
14.0-14.2 GHz band within 125 km of
the new TDRSS site, subject to any
operational constraints developed in the
coordination process.

(d) Operations of ESVs in the 14.47—
14.5 GHz (Earth-to-space) frequency
band within (a) 45 km of the radio
observatory on St. Croix, Virgin Islands
(latitude 17°46" N, longitude 64°35" W);
(b) 125 km of the radio observatory on
Mauna Kea, Hawaii (at latitude 19°48”
N, longitude 155°28” W); and (c) 90 km
of the Arecibo Observatory on Puerto
Rico (latitude 18°20"46” W, longitude
66°45'11” N) are subject to coordination
through the National
Telecommunications and Information
Administration (NTIA) Interdepartment
Radio Advisory Committee (IRAC).

m 5. Section 25.271 is amended by
revising paragraphs (b) and (c)
introductory text and by removing
paragraph (f).

The revisions read as follows:

§25.271 Control of transmitting stations.
* * * * *

(b) The licensee of a transmitting
earth station licensed under this part
shall ensure that a trained operator is
present on the earth station site, or at a
designated remote control point for the
earth station, at all times that
transmissions are being conducted. No
operator’s license is required for a
person to operate or perform
maintenance on facilities authorized
under this part.

(c) Authority will be granted to
operate a transmitting earth station by
remote control only on the conditions
that:

* * * * *

[FR Doc. E9—22058 Filed 9-14-09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 32

Uniform System of Accounts for
Telecommunications Companies

CFR Correction

In Title 47 of the Code of Federal
Regulations, Parts 20 to 39, revised as of
October 1, 2008, on page 415, in
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§32.2000, remove and reserve
paragraph (i).

[FR Doc. E9-22252 Filed 9-14—09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

48 CFR Part 352

Acquisition Regulations

CFR Correction

In Title 48 of the Code of Federal
Regulations, Chapters 3 to 5, revised as
of October 1, 2008, on page 81, in
352.270-1, in the clause, reinstate
paragraph (c)(4) to read as follows:

352.270-1 Accessibility of meetings,
conferences, and seminars to persons with
disabilities.
* * * * *

(C] * Kk ok

(4) The Gontractor is responsible for
making a reasonable effort to ascertain the
number of individuals with sensory
impairments who plan to attend the meeting,
conference, or seminar. However, if it can be
determined that there will be no person with
sensory impairment in attendance, the
provision of those services under paragraph
(c) of this clause for the nonrepresented
group, or groups, is not required.
* * * * *

[FR Doc. E9—-22255 Filed 9-14—09; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1545 and 1552

[EPA EPA-HQ-OARM-2008-0817; FRL—
8956-4]

RIN 2030-AA98

EPAAR Prescription and Clauses—
Government Property—Contract
Property Administration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) amends the EPA
Acquisition Regulation (EPAAR) to
update policy, procedures, and contract
clauses. The final rule consolidates the
EPAAR physical property clauses
(Decontamination, Fabrication, and
Government Property), re-designates the
prescription number in the data clause,
and updates the roles and
responsibilities of the contractor, DCMA
and CPC.

DATES: This final rule is effective
September 15, 2009.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OARM-2008-0817. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the OEI Docket. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The Docket telephone
number is (202) 566—1752. OEI Docket,
EPA/DC, EPA West, Public Reading
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC 20004. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA docket is (202) 566—
1752.

FOR FURTHER INFORMATION CONTACT: Iris
Redmon, Acquisition Policy and
Training Service Center (3802R)
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: (202) 564—2644; fax number:
(202) 565-2553; e-mail address:
redmon.iris@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does This Action Apply to Me?

Entities potentially affected by this
action include firms that are performing
or will perform under contract for the
EPA which have or have the potential
for the use of government property. This
includes firms in all industry groups.

II. Background

The Federal Acquisition Regulation
(FAR) on Government Property was
revised June 14, 2007. The FAR Part 45
revision removed the previous
restriction on providing government
property for contract performance, and
gave contracting officers more flexibility
in their determination to provide
property. Accordingly, in order to assist
EPA contracting officers involved in
providing Government Property and
contract property administration, it is

necessary to amend the EPAAR to
incorporate guidance on their use.

The EPAAR revision aligns Agency
Government Property policy and
procedures with the FAR Part 45,
Government Property revision, and
encourages contractors to use
commercial standards for managing and
recording property.

II1. Final Rule

This rule amended the EPAAR to
revise the prescription for and wording
of the government property clause(s).
The revision: (1) Re-designates the
EPAAR prescription number 1545.106
as 1545.107 and changes the
prescription reference in 1552.245-71
Government Furnished Data; (2)
consolidates the information in
1552.245-73 Government Property (GP)
and 1552.245-72-Fabrication or
Acquisition of Nonexpendable Property
with 1552.245-70 Decontamination; (3)
changes the name of 1552.245-70 from
Decontamination to Government
Property; and (4) removes 1545.106
prescription, 1552.245-73 Government
Property, and 1552.245-72 Fabrication
or Acquisition of Nonexpendable
Property.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This final rule is not a significant
regulatory action for the purposes of
Executive Order 12866; therefore, no
review is required by the Office of
Information and Regulatory Affairs
within the Office of Management and
Budget (OMB).

B. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this rule does not
contain information requirements that
require the approval of OMB under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.
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For purposes of assessing the impact
of today’s final rule on small entities,
’small entity” is defined as: (1) A small
business that meets the definition of a
small business found in the Small
Business Act and codified at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; or (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated, and is not dominant in its
field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, because the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives ‘“which minimize any
significant economic impact of the final
rule on small entities” 5 U.S.C. 603 and
604. Thus, an agency may certify that a
rule will not have a significant
economic impact on a substantial
number of small entities if the rule
relieves regulatory burden, or otherwise
has a positive economic effect on all of
the small entities subject to the rule.
Since providing government property
will be available equally to large and
small entities, this rule will not have a
significant economic impact on small
entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess their
regulatory actions on State, local, and
Tribal governments, and the private
sector. This final rule does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for State, local, and Tribal governments,
in the aggregate, or the private sector in
one year. Any private sector costs for
this action relate to paperwork
requirements and associated
expenditures that are far below the level
established for UMRA applicability.
Thus, this final rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled,
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an

accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal Government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the final
regulation. EPA also may not issue a
regulation that has federalism
implications, and preempts State law,
unless the Agency consults with State
and local officials early in the process
of developing the final regulation.

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This final rule
would amend the EPAAR to provide
guidance on providing government
property and make other administrative
changes. Thus, the requirements of
section 6 of the Executive Order do not
apply to this final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” are defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial

direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this final rule.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communication between EPA
and tribal governments, EPA
specifically solicits additional comment
on this final rule from tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23,1997) applies to any rule that:
(1) Is determined to be economically
significant as defined under Executive
Order 12866; and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant as defined in Executive
Order 12866, and it does not involve
decisions on environmental health or
safety risk.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This final rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28335 (May
22, 2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities,
unless to do so would be inconsistent
with applicable law, or otherwise
impractical. Voluntary consensus
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standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rule will use the voluntary
standards and or/industry leading
practices and standards for Government
property management except where
inconsistent with law or regulation, as
stated in FAR 52.245-1(b).

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental just part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. This rulemaking does not
involve human health or environmental
affects.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, does not apply
because this action is not a rule, for
purposes of 5 U.S.C. 804(3).

This rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

V. Response to Comments

We received comments from one
commenter during the official comment
period which ended July 23, 2009.
Minor revisions to the final language
were made in response to the
comments. The comments are
summarized below along with EPA’s
response.

Comments. The commenter suggests
revising paragraph (b) 2.b to: (1) Remove

the delegation language from the clause
removal, as it may not be appropriate to
include delegation language in a clause;
or (2) state that EPA’s delegation is
contingent upon Defense Contract
Management Agency’s (DCMA)
acceptance. In addition, the commenter
suggests revising paragraph f.4. to
clarify the requirements of both the
gaining and losing contractor during the
property transfer process.

Response. Partially concur. The
delegation language was not removed
instead paragraph (b) 2.b was revised to
state the Contract Property Coordinator
may request property management
support from DCMA. If DCMA agrees to
provide support DCMA will notify the
contractor of the assigned property
administrator and the property
clearance officer. Lastly, paragraph f.4.
was revised to clarify that the shipping
contractor must provide the information
and elements needed to establish and
maintain the property records.

List of Subjects in 48 CFR Parts 1545
and 1552

Environmental protection,
Government procurement.

Dated: August 28, 2009.
John C. Gherardini III,
Acting Director, Office of Acquisition
Management.

m For the reasons set forth in the
preamble, Chapter 15 of title 48 Code of
Federal Regulations parts 1545 and 1552
are amended as follows:

PART 1545—GOVERNMENT
PROPERTY

m 1. The authority citation for part 1545
continues to read as follows:

Authority: Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c).

Subpart 1545.1—General

m 2. Redesignate section 1545.106 as
1545.107, and revise the newly re-
designated section to read as follows:

1545.107 Government property clauses.

(a) The Contracting Officer shall insert
the contract clause at 1552.245-70:

(1) When it is anticipated that a
Contractor will use Government-
furnished or Contractor-acquired
property in the cleanup of hazardous
material as defined in Federal Standard
No. 313, or, the toxic chemicals listed
40 CFR 372.65, in the environment.

(2) In all cost-type solicitations and
contracts regardless of whether
Government Property is initially
provided, and in all fixed-price
solicitations and contracts whenever

Government furnished property is
provided.

(b) The Contracting Officer shall
insert the contract clause at 1552.245—
71, Government-Furnished Data, in any
contract in which the Government is to
furnish data to the Contractor. The data
to be provided shall be identified in the
clause.

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. The authority citation for part 1552
continues to read as follows:

Authority: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and
41 U.S.C. 418b.

Subpart 1552.2—Texts of Provisions
and Clauses

m 4. Revise section 1552.245-70 to read
as follows:

1552.245-70 Government property.

As prescribed in 1545.107(a), insert a
clause substantially the same as follows:

Government Property

(a) The contractor shall not fabricate or
acquire, on behalf of the Government, either
directly or indirectly through a subcontract,
any item of property without prior written
approval from the Contracting Officer. If the
Contracting Officer authorizes the contractor
to acquire and/or fabricate equipment for use
in the performance of this contract, the
equipment shall be subject to the provisions
of the “Government Property” clause and
listed on the contract via contract
modification.

(b) If the Government provides item(s) of
Government property to the contractor for
use in the performance of this contract, this
property shall be used and maintained by the
contractor in accordance with the provisions
of the “Government Property” clause.

The “EPA Contract Property
Administration Requirements” provided
below apply to this contract.

U.S. Environmental Protection Agency

Contract Property Administration
Requirements

1. Purpose. This document sets forth the
requirements for the U.S. Environmental
Protection Agency (EPA) contractors
performing Government property
management responsibilities under EPA
contracts. These requirements supplement
those contained in the Government Property
clause(s) and Part 45 Government Property of
the Federal Acquisition Regulation (FAR).

2. Contract Property Administration
(CPAR)

a. EPA Delegation. EPA delegates all
contract property administration to the EPA
Contract Property Coordinator (CPC). The
delegations apply to all EPA contracts issued
with or that have the potential to receive,
purchase or acquire Government Property or
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include the Government Property clauses. In
addition to administering all contract
property, the CPC provides technical
expertise and assistance to the Contracting
Officer (CO) and Contracting Officer
Technical Representative (COTR) relative to
Government Property.

b. DCMA Re-delegation. The CPC may
request support for contract property
management oversight, including property
administration and plant clearance, from the
Defense Contract Management Agency
(DCMA). If DCMA agrees to provide support,
DCMA will notify the contractor of the
assigned property administrator (PA) and
plant clearance officer (PLCO). The DCMA
PA is available to the contractor for
assistance in all matters of property
administration. Notwithstanding the
delegation, as necessary, the contractor may
contact the EPA CO. In the event of a
disagreement between the contractor and the
DCMA PA, the contractor should seek
resolution from the CO. Unless, otherwise
directed in the contract, or this document, all
originals of written information or reports,
except direct correspondence between the
contractor and the DCMA PA, relative to
Government property, should be forwarded
to the administrative CO assigned to this
contract and the CPC.

c. Disagreements. Notwithstanding the
delegation(s), as necessary, the contractor
may contact the CO. In the event of a
disagreement between the contractor and the
PA or the CPC the contractor should seek
resolution from the CO.

3. Requests for Government Property.

In accordance with FAR 45.102, the
contractor shall furnish all property required
for performing Government contracts. If a
contractor believes that Government property
is required for performance of the contract,
the contractor shall submit a written request
to the CO. At a minimum, the request shall
contain the following elements:

a. Contract number for which the property
is required.

b. An item(s) description, quantity and
estimated cost.

c. Certification that no like contractor
property exists which could be utilized.

d. A detailed description of the task-related
purpose of the property.

e. Explanation of negative impact if
property is not provided by the Government.
f. Lease versus purchase analysis shall be

furnished with the request to acquire
property on behalf of the Government, with
the exception of requests for material
purchases. The contractor may not proceed
with acquisition of property on behalf of the
Government until receipt of written
authorization from the Contracting Officer.

4. Transfer of Government Property. The
Contracting Officer initiates the transfer of
the government property via a contract
modification. The transferor (EPA or another
contractor) shall provide to the transferee, the
receiving contractor, the information needed
to establish and maintain the property
records required of FAR 52.245-1, as well as
all of the applicable data elements required
by Attachment 1 of this clause. The
transferee, the receiving contractor, should
perform a complete inventory of the property

before signing the acceptance document for
the property. Accountability will transfer to
the receiving contractor upon receipt and
acceptance of the property, in accordance
with FAR 45.106.

5. Records of Government Property.

a. In accordance with FAR 52.245-1, the
contractor shall create and maintain records
of all Government property, regardless of
value, including property provided to and in
the possession of a subcontractor. Material
provided by the Government or acquired by
the contractor and billed as a direct charge
to the contract is Government property and
records must be established as such.

b. The Contractor shall identify all
Superfund property and designate it as such
both on the item and on the Government
property record. If it is not practicable to tag
the item, the contractor shall write the ID
number on a tag, card or other entity that
may be kept with the item or in a file.

c¢. Support documentation used for posting
entries to the property record shall provide
complete, current and auditable data. Entries
shall be posted to the record in a timely
manner following an action.

d. For Government vehicles, in addition to
the data elements required by EPA, the
contractor shall also comply with the General
Services Administration (GSA) and
Department of Energy (DOE) record and
report requirements supplied with all EPA
provided motor vehicles. If the above
requirements were not provided with the
vehicle, the contractor shall notify the
designated CPC and the Fleet Manager.

e. When Government property is disclosed
to be in the management and/or control of
the contractor but not provided under any
contract, the contractor shall record and
report the property in accordance with FAR
52.245-1.

6. Inventories of Government Property. The
contractor shall conduct a complete physical
inventory of EPA property at least once per
year. The contractor shall report the results
of the inventory, including any
discrepancies, to the CO. Reconciliation of
discrepancies shall be completed in
accordance with the schedule negotiated
with the CO. See section 10 herein, Contract
Closeout, for information on final
inventories.

7. Reports of Government Property. EPA
requires an annual summary report, for each
contract, by contract number, of Government
property in the contractor’s possession. The
annual summary is due as of September 30th
of each year, and upon contract termination
or expiration.

a. For each classification listed on the EPA
Property Report form, with the exception of
material, the contractor shall provide the
total acquisition cost and total quantity. If
there are zero items in a classification, or if
there is an ending balance of zero, the
classification must be listed with zeros in the
quantity and acquisition cost columns.

b. For material, the contractor shall provide
the total acquisition cost only.

c. Property classified as Plant Equipment,
Superfund and Special Test Equipment must
be reported on two separate lines. The first
line shall include the total acquisition cost
and quantity of all items or systems with a

unit acquisition cost of $25,000 or more. The
second line shall include the total acquisition
cost and quantity of all items with a unit
acquisition cost of less than $25,000.

d. For items comprising a system, which is
defined as ““a group of interacting items
functioning as a complex whole,” the
contractor may maintain the record as a
system noting all components of the system
under the main component or maintain
individual records for each item. However,
for the annual report of Government property
the components must be reported as a system
with one total dollar amount for the system,
if that system total is $25,000 or more.

e. The reports are to be received at EPA by
the CPC by October 5th of each year.

f. Distribution shall be as follows:

Original to: CPC
One copy: CO

g. Contractors are required to comply with
GSA and DOE special reporting requirements
for motor vehicles. A statement of these
requirements will be provided by the EPA
Facility Management and Services Division
(FMSD) concurrent with receipt of each
vehicle.

h. The contractor shall provide detailed
reports on an as-needed basis, as may be
requested by the CO or the CPC.

8. Disposition of Government Property. The
disposition process is composed of three
distinct phases: identification, reporting, and
final disposition.

a. Identification. The disposition process
begins with the contractor identifying
Government property that is no longer
required for contract performance. Effective
contract property management systems
provide for identification of excess as it
occurs. Once Government property has been
determined to be excess to the accountable
contract, it must be screened against the
contractor’s other EPA contracts for further
use. If the property may be reutilized, the
contractor shall notify the CO in writing.
Government property will be transferred via
contract modifications to other contracts only
when the COs on both the current contract
and the receiving contract authorize the
transfer.

b. Reporting.

(i) EPA. Government property shall be
reported in accordance with FAR 52.245-1.
The Standard Form, SF 1428, Inventory
Disposal Schedule, provides the format for
reporting excess Government property.
Instructions for completing and when to use
the form may be found at FAR 52.245-1(j).
Forward the completed SF 1428 to the CPC.
The SF 1428 is available at http://
www.arnet.gov/far/current/html/
FormsStandard54.html. Superfund property
must contain a Superfund notification and
the following language must be displayed on
the form: “Note to CO: Reimbursement to the
EPA Superfund is required.”

(ii) DCMA. If the EPA contract has been re-
delegated to DCMA, the excess items will be
entered into the Plant Clearance Automated
Reutilization Screening System (PCARSS).
Access and information pertaining to this
system may be addressed to the DCMA Plant
Clearance Officer (PLCO).

c. Disposition Instructions.

(i) Retention. When Government property
is identified as excess, the CO may direct the
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contractor in writing to retain all or part of
the excess Government Property under the
current contract for possible future
requirements.

(ii) Return to EPA. When Government
property is identified as excess, the CO may
direct the contractor in writing to return
those items to EPA inventory. The contractor
shall ship/deliver the property in accordance
with the instructions provided by the CO.

(iii) Transfer. When Government property
is identified as excess, the CO may direct the
contractor in writing to transfer the property
to another EPA contractor. The contractor
shall transfer the property by shipping it in
accordance with the instructions provided by
the CO. To effect transfer of accountability,
the contractor shall provide the recipient of
the property with the applicable data
elements set forth in Attachment 1 of this
clause.

(iv) Sale. If GSA or the DCMA PLCO
conducts a sale of the excess Government
property, the contractor shall allow
prospective bidders access to property
offered for sale.

(v) Abandonment. Abandoned property
must be disposed of in a manner that does
not endanger the health and safety of the
public. If the contract is delegated to DCMA
and the contractor has input EPA property
into the PCARSS system, the EPA Property
Utilization Officer (PUO) shall notify the CO.
The CO shall notify the contractor in writing
of those items EPA would like to retain, have
returned or transferred to another EPA
contractor. The contractor shall notify the
DCMA PLCO and request withdrawal of
those items from the inventory schedule. The
contractor shall update the Government
property record to indicate the disposition of
the item and to close the record. The
contractor shall also obtain either a signed
receipt or proof of shipment from the
recipient. The contractor shall notify the CO
when all actions pertaining to disposition
have been completed. The contractor shall
complete an EPA Property report with
changes, to include supporting
documentation of completed disposition
actions and submit it to the CPC.

9. Decontamination. In addition to the
requirements of the “Government Property”’
clause and prior to performing disposition of
any EPA Government Property, the
contractor shall certify in writing that the
property is free from contamination by any
hazardous or toxic substances.

10. Contract Closeout. The contractor shall
complete a physical inventory of all
Government property at contract completion
and the results, including any discrepancies,
shall be reported to the CO. If the contract
is delegated to DCMA, the physical inventory
report will be submitted to the EPA CO and
a copy submitted to the DCMA PA. In the
case of a terminated contract, the contractor
shall comply with the inventory
requirements set forth in the applicable
termination clause. The results of the
inventory, as well as a detailed inventory
listing, must be forwarded to the CO and if
delegated, a copy to the DCMA PA. In order
to expedite the disposal process, contractors
may be required to, or may elect to submit
to the CPC, an inventory schedule for

disposal purposes up to six (6) months prior
to contract completion. If such an inventory
schedule is prepared, the contractor must
indicate the earliest date that each item may
be disposed. The contractor shall update all
property records to show disposal action.
The contractor shall notify the CO, and, if
delegated, the DCMA PA, in writing, when
all work has been completed under the
contract and all Government property
accountable to the contract has been
disposed. The contractor shall complete a
FINAL EPA Property report with all
supporting documentation to the CPC.

Attachment 1

Required Data Element—In addition to the
requirements of FAR 52.245-1(f)(vi), Reports
of Government Property, the contractor is
required to maintain, and report the
following data elements for EPA Government
property (all elements are not applicable to
material): Name and address of the
administrative Contracting Officer; Name of
the contractor representative; Business type;
Name and address of the contract property
coordinator; Superfund (Yes/No); No. of
Subcontractor/Alternate Locations.

Note: For items comprising a system which
is defined as, “a group of interacting items
functioning as a complex whole,” the
contractor may maintain the record as a
system noting all components of the system
under the main component or maintain
individual records for each item. However,
for the Annual Report of Government
Property, the components must be reported
as a system with one total dollar amount for
the system, if that system total is $25,000 or
more.

(End of clause)

m 5. Revise section 1552.245-71 to read
as follows:

1552.245-71 Government-furnished data.

As prescribed in 1545.107(b), insert
the following contract clause in any
contract that the Government is to
furnish the Contractor data. Identify in
the clause the data to be provided.

Government-Furnished Data

(a) The Government shall deliver to the
Contractor the Government-furnished data
described in the contract. If the data, suitable
for its intended use, is not delivered to the
Contractor, the Contracting Officer shall
equitably adjust affected provisions of this
contract in accordance with the “Changes”
clause when:

(1) The Contractor submits a timely written
request for an equitable adjustment; and

(2) The facts warrant an equitable
adjustment.

(b) Title to Government-furnished data
shall remain in the Government.

(c) The Contractor shall use the
Government-furnished data only in
connection with this contract.

(d) The following data will be furnished to

the Contractor on or about the time indicated:

(End of clause)

1552.245-72 and 1552.245-73 [Removed]

W 6. Remove sections 1552.245—-72 and
1552.245-73.

[FR Doc. E9—22038 Filed 9-14—09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 393

Parts and Accessories Necessary for
Safe Operation; Lamps and Reflective
Devices

CFR Correction

In Title 49 of the Code of Federal
Regulations, Parts 300 to 399, revised as
of October 1, 2008, in § 393.11, on page
375, remove paragraph (d) and on page
377, revise the heading of Table 1 to
read “Table 1 of § 393.11—Required
Lamps and Reflectors on Commercial
Motor Vehicles™.

[FR Doc. E9-22259 Filed 9-14—09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R6-ES-2009-0035]
[MO9221050083-B2]

RIN 1018-AW24

Endangered and Threatened Wildlife
and Plants; Taxonomic Change of
Sclerocactus Glaucus to Three
Separate Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
revised taxonomy of Sclerocactus
glaucus (Uinta Basin hookless cactus)
under the Endangered Species Act of
1973, as amended (Act). We determine
that S. glaucus (previously considered a
complex), which is currently listed as a
threatened species, is actually three
distinct species: S. brevispinus, S.
glaucus, and S. wetlandicus. We are
revising the List of Endangered and
Threatened Plants to reflect the
scientifically accepted taxonomy and
nomenclature of these species. In
addition, we revise the common names
for these species as follows: S.
brevispinus (Pariette cactus), S. glaucus
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(Colorado hookless cactus), and S.
wetlandicus (Uinta Basin hookless
cactus). These three species will
continue to be listed as threatened with
no regulatory changes.

DATES: This rule is effective on October
15, 2009.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, are available for public
inspection, by appointment, during
normal business hours, at the Utah Field
Office, U.S. Fish and Wildlife Service,
2369 W. Orton Circle, Suite 50, West
Valley City, UT 84119; telephone 801-
975-3330. The final rule is also available
on the Internet at http://
www.regulations.gov and at http://
www.fws.gov/mountain-prairie/species/
plants/pariettecactus/.

FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, Utah Field
Office (see ADDRESSES) (telephone 801-
975-3330). People who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Background

Section 17.12(b) of Title 50 of the
Code of Federal Regulations (CFR)
requires us to use the most recently
accepted scientific name of any species
determined by the Service to be an
endangered or threatened species. This
final rule documents a taxonomic
change (scientific and common names)
to an entry on the List of Endangered
and Threatened Plants (50 CFR
17.12(h)). We find that Sclerocactus
glaucus (Uinta Basin hookless cactus),
as listed under section 4 of the Act (16
U.S.C. 1531 et seq.), is three separate
species: S. brevispinus (Pariette cactus),
S. glaucus (Colorado hookless cactus),
and S. wetlandicus (Uinta Basin
hookless cactus). Previously, these three
species were scientifically classified
under the single scientific name of S.
glaucus (Benson 1966, pp. 50-57; 1982,
pp. 728-729). We make this change to
the List of Endangered and Threatened
Plants (50 CFR 17.12(h)) to reflect the
most recently accepted scientific names
in accordance with 50 CFR 17.12(b).

These three species will now be listed
as threatened under the Act until we
conduct a five-factor analysis for each
species. As soon as our staff and
funding resources allow, we will
publish a document in the Federal
Register that provides the updated five-
factor analysis and the prudency
determination for critical habitat for
each of the three species, and requests

public comment on our analyses and
prudency determinations.

Previous Federal Actions

On October 11, 1979, we published a
final rule listing Sclerocactus glaucus
(Uinta Basin hookless cactus) as
threatened (44 FR 58868).

On February 3, 1997, we received a
petition from the National Wilderness
Institute to remove Sclerocactus glaucus
from the List of Endangered and
Threatened Plants. On April 25, 2005,
we received a petition from the Center
for Native Ecosystems and the Utah
Native Plant Society requesting that we
list S. brevispinus (Pariette cactus) as an
endangered or threatened species under
the Act (independent of its current
listing as threatened as part of S.
glaucus) and that we designate critical
habitat.

On December 14, 2006, we published
a 90—day finding on both petitions (71
FR 75215). First, we found that the
petition to remove Sclerocactus glaucus
from the List of Endangered and
Threatened Plants did not provide
substantial information to indicate that
delisting may be warranted. Second, we
found that the petition to list S.
brevispinus (Pariette cactus) as an
endangered or threatened species
provided substantial information to
indicate that independent listing of S.
brevispinus as endangered or threatened
may be warranted, and we initiated a
status review. In addition, we found that
emergency listing of S. brevispinus was
not warranted, and that designation of
critical habitat was not prudent.
Further, we defined our understanding
of the “Sclerocactus glaucus complex”
as including the three Sclerocactus
species: S. brevispinus, S. glaucus, and
S. wetlandicus.

On September 18, 2007, we published
a 12—month finding (72 FR 53211) on
Sclerocactus brevispinus (Pariette
cactus). We found that reclassifying S.
brevispinus as a single species and
listing that species as endangered was
warranted, but precluded by higher
priority actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants. However, S. brevispinus
remains listed as threatened as part of
the S. glaucus (Uinta Basin hookless
cactus) complex.

The September 18, 2007, publication
(72 FR 53211) also announced our
proposal to revise the taxonomy of
Sclerocactus glaucus (Uinta Basin
hookless cactus) to recognize three
separate species. In accordance with the
best available scientific information, we
proposed to recognize three distinct
species and assign the following
common names: S. brevispinus (Pariette

cactus), S. glaucus (Colorado hookless
cactus), and S. wetlandicus (Uinta Basin
hookless cactus). We also stated that S.
glaucus and S. wetlandicus continued to
meet the definition of “threatened”
under the Act, and that listing S.
brevispinus as endangered under the
Act was warranted, but precluded by
higher priority actions.

Comments on Proposed Taxonomic
Classification

Peer Review

In accordance with our joint policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), and based
on our implementation of the Office of
Management and Budget’s Final
Information Quality Bulletin for Peer
Review, dated December 16, 2004, we
sought the expert opinions of
appropriate and independent specialists
regarding the science in our proposed
rule. The basis for the proposed
taxonomic change has appeared in peer-
reviewed journals (Succulenta, A Utah
Flora, Flora of North America). In
addition, we solicited the opinions of
seven specialists in general plant
taxonomy, and the taxonomy and
ecology of the Sclerocactus glaucus in
particular. We received peer reviews
from three individuals, Dr. Bruce
Glisson, Dr. Leila Shultz, and Professor
Kenneth Heil. All agreed with our
taxonomic analysis of the ““Sclerocactus
glaucus complex’ and its component
species.

Other Comments

We received three comments from the
public on our proposal to designate
Sclerocactus brevispinus, S. glaucus,
and S. wetlandicus as separate species
under the Act. All three comments
indicated strong agreement with the
proposed taxonomic changes and with
listing S. brevispinus as endangered. All
three comments also expressed concern
about the “warranted but precluded”
finding for S. brevispinus, because the
commenters believed that listing the
species as endangered should not be
delayed.

Species Information

Taxonomic Classification

The original listing rule for
Sclerocactus glaucus (44 FR 58868;
October 11, 1979) included all hookless
(straight central spines) Sclerocactus
populations at the extreme periphery of
the Sclerocactus distribution in western
Colorado and northeastern Utah, and
referred to them as S. glaucus per
Benson (1966, Pp. 50-57; 1982, pp. 728-
729). This taxonomic classification is no
longer supported by the results of
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genetic and morphological research. The
separation of S. glaucus into three
species (S. brevispinus, S. glaucus, and
S. wetlandicus) is reinforced by recent
genetic studies (Porter et al. 2000, pp.
14, 16; Porter et al. 2007, pp. 8, 9, 11,
15, 23), common garden experiments (to
determine in a controlled environment
whether plants exhibit different
morphological characteristics when
grown under different conditions)
(Hochstétter 1993b, pp. 94, 98; Welsh et
al. 2003, p. 79), and a reevaluation of
morphological characteristics (Heil and
Porter 2004, pp. 200-201; Hochstétter
1989, pp. 123-125; Hochstétter 1993a,
pp- 85-92; Hochstétter 1993b, pp. 93, 97,
99; Porter et al. 2007, pp. 13, 15, 24-25).

Revisions to the taxonomy of
Sclerocactus glaucus began in 1989
(Hochstétter 1989, pp. 123-125;
Hochstatter 1993a , pp. 85-92;
Hochstétter 1993b, pp. 91-92; Heil and
Porter 1994, pp. 25-27; Porter et al.
2000, pp. 8-23; Welsh et al. 2003, p. 79).
By 2004, the Flora of North America
recognized the plant S. glaucus (that we
listed in 1979; 44 FR 58868; October 11,
1979) as three distinct species: S.
brevispinus (Pariette cactus), S. glaucus
(Uinta Basin hookless cactus), and S.
wetlandicus (no common name). The
Flora of North America (Heil and Porter
2004, pp. 197-207) recognizes 15 species
in the genus Sclerocactus, including S.
brevispinus, S. glaucus, and S.
wetlandicus.

Sclerocactus brevispinus (Pariette
cactus) is a morphologically unique
Sclerocactus population, occurring only
in the Pariette Draw in the central Uinta
Basin in Utah. This cactus is much
smaller than either S. glaucus or S.
wetlandicus and retains the vegetative
characteristics of juvenile S.
wetlandicus individuals in adult
flowering plants. At the time of the
species listing in 1979, these smaller

individuals were thought to represent
an ecotypic variation of S. glaucus. This
unique cactus from Pariette Draw has
been variously named S. wetlandicus
var. ilseae (Hochstétter 1993b, pp. 95-
97), S. brevispinus (Heil and Porter
1994, p. 26), and S. whipplei var. ilseae
(Welsh et al. 2003, p. 79). We have
adopted the taxonomic nomenclature
accepted by the Flora of North America
(Heil and Porter 2004, pp. 197-207) and
adopt a new common name: S.
brevispinus (Pariette cactus).

Sclerocactus glaucus (former common
name was Uinta Basin hookless cactus;
now Colorado hookless cactus) is
endemic to western Colorado. Its former
common name in the List of Endangered
and Threatened Plants referred to a
geographical area in Utah. Therefore,
the common name was a misnomer that
more accurately applies to S.
wetlandicus (which formerly had no
common name). Colorado hookless
cactus is a more applicable common
name for S. glaucus.

Sclerocactus wetlandicus (new
common name is Uinta Basin hookless
cactus) was first described in 1989
(Hochstétter 1993b, pp. 91-92), and
comprises the bulk of the previously
termed Uinta Basin hookless cactus
complex in Utah (in the Uinta Basin
proper). Its population is significantly
disjunct from that of S. glaucus in
Colorado. The common name ‘“Uinta
Basin hookless cactus” is appropriate
for this species.

Species Descriptions

Cacti species of the Uinta Basin
hookless cactus complex are a small
ball- or barrel-shaped cactus, usually
with straight (“hookless’ as opposed to
“fishhook” in most other species within
the genus) central spines. Benson (1966,
p- 53) describes Sclerocactus glaucus as
a leafless, succulent plant in the cactus

family; with solitary, ovoid to nearly
globular stems that are 3.8 to 17.8
centimeters (cm) (1.5 to 7 inches (in))
tall and 2.5 to 11.4 cm (1 to 4.5 in) in
diameter; with about 12 ribs with spine
clusters born on tubercles (short
protuberances) arising from the ribs.

These cacti have two types of spines
(radial and central) and two types of
central spines (abaxial and lateral).
These spines are defined by size and
position on the plant:

(1) The 4 to 12 radial spines radiate
around the margin of the areole (a
distinct non-photosynthetic surface area
bearing spines), extend in a plane
roughly parallel to the body of the plant,
and are usually white, less than 2.5 cm
(1 in) in length, and much finer and
shorter than the dark central spines.

(2) The central spines number from 1
to 4 (sometimes absent), are 2.5 to 3.8
cm (1 to 1.5 in) long (generally longer
than radial spines), and extend from the
center of the areole. The central spines
include abaxial and lateral forms:

e Abaxial spines are typically single
and often longer than lateral spines.

e Lateral spines are often displayed in
pairs on either side of the abaxial spine.
Flowers have numerous pinkish to
lavender perianth parts (sepaloids [outer
whorls, usually greenish] and petaloids

[inner whorls, usually non-green]) and
are 2.5 to 5.1 cm (1 to 2 in) in diameter

and length. Flower stamens are
numerous, with yellow anthers (the
male pollen-bearing structures) and
green filaments (structures that display
the anthers). The fruit is barrel-shaped,
0.8 to 1.3 cm (0.3 to 0.5 in) long, and
about 0.8 cm (0.3 in) in diameter. The
seeds are small and black.

The revised species descriptions in
Table 1 are based on those by
Hochstatter (2005, pp. 14-18, 37-38) and
Heil and Porter (2004, pp. 200-201) as
used in the Flora of North America.

TABLE 1: COMPARISON OF MORPHOLOGY FOR THREE Sclerocactus SPECIES.

Characteristic

Sclerocactus glaucus

Sclerocactus wetlandicus

Sclerocactus brevispinus

Plant Description Leafless,

stem-succulent plant with

Leafless, stem-succulent

plant with

Leafless, stem-succulent plant with a

short cylindrical to ovoid body, usu-
ally 3 to12 cm (1.2 to 4.8 in) tall, but
up to 30 cm (12 in) tall; 4 to 9 cm
(1.6 to 3.6 in) diameter; with 8 to 15
(usually 12 or 13) tubercle-bearing
ribs

short, cylindrical to elongate-cylin-
drical body, usually 3 to 15 cm (1.2
to 6.0 in) tall, but up to 25 cm (10
in)); 4 to 12 cm (1.6 to 4.8 in) di-
ameter; with 12 to 15 tubercle-bear-
ing ribs

depressed-spherical to short-cylin-
drical body, usually 2.5 to 8.5 cm
(1.0 to 3.4 in) tall, but most individ-
uals less than 5 cm (2.0 in)); 1.8 to
7.5 cm (0.7 to 3.0 in) in diameter
(most individuals less than 5 cm
(2.0 in)); with (usually) 13 tubercle-
bearing ribs

Spines Spines occur in clusters within the | Spines occur in clusters within the | Spines occur in clusters within the
areoles at tip of tubercles areoles at tip of tubercles areoles at tip of tubercles
Areoles Pubescent in juvenile individuals Not pubescent in juvenile individuals Not pubescent in juvenile individuals
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TABLE 1: COMPARISON OF MORPHOLOGY FOR THREE Sclerocactus SPECIES.—Continued

Characteristic

Sclerocactus glaucus

Sclerocactus wetlandicus

Sclerocactus brevispinus

Radial Spines

2 to 12 (usually 6 to 8) per cluster;
white or gray to light brown; up to
17 millimeters (mm) (0.67 in) long;
less than 1 mm (0.04 in) in diameter

6 to 14 (usually 6 to 10) per cluster;
white, or gray to light brown (rarely
black), up to 6 to 20 mm (0.24 to
0.8 in) long; less than 0.6 mm (0.01
in) in diameter

5 to 13 (usually 6 or 7) per cluster;
white or gray-to-light brown, up to 5
to 15 mm (0.2 to 0.6 in) long; less
than 1 mm (0.04 in) in diameter

Central Spines

Longer and heavier than radial spines;
numbering one to five (usually three:
one abaxial and two lateral), 12 to
50 mm (0.5 to 2.0 in) long, and 0.8
to 1.8 mm (0.03 to 0.07 in) thick

Usually longer and heavier than radial
spines, numbering one to five (usu-
ally three: one abaxial and two lat-
eral), are 15 to 30 mm (0.5 to 2.0
in) long, and 0.5 to 1.8 mm (0.02 to
0.07 in) thick

Usually longer and heavier than radial
spines, numbering 0 to 3 (usually 1:
the abaxial, rarely with two laterals),
2 to 5 mm (0.08 to 0.2 in) long, and
0.5 to 1.8 mm (0.02 to 0.07 in) thick

Abaxial Spines

Usually solitary (sometimes lacking)
and ascending toward the apex of
the plant body with its tip noticeably
bent at an angle usually less than
90 degrees

Usually solitary (sometimes lacking or
double), and ascending toward the
apex of the plant body with its tip
usually noticeably bent at an angle
usually less than 90 degrees (some-
times straight, or rarely hooked up
to 180 degrees)

Solitary (sometimes lacking) and usu-
ally descending away from the apex
of the plant body with entire spine
bent or in short spines (1 to 3 mm
(0.04 to 0.12 in) long), strongly
hooked with the tip almost touching
the surface of the areole

Lateral Spines

Usually displayed in pairs on either
side of the abaxial spine; they are of
approximately the same length and
thickness but are relatively straight
without obvious bent tip of the ab-
axial spine; these diverge from ab-
axial spine at an acute angle, usu-
ally between 20 and 50 degrees

Usually displayed in pairs on either
side of the abaxial spine and are of
approximately same length and
thickness but are more or less
straight without obvious bent tip of
abaxial spine; these diverge from
the abaxial spine at acute angle,
usually between 20 and 50 degrees

Usually absent; when present, are on
either side of abaxial spine and are
of approximately same length and
thickness, more or less straight with-
out the obvious bend or hook of ab-
axial spine, and diverge from ab-
axial spine at acute angle (usually
between 20 and 50 degrees)

Flowers Fragrant and funnelform (funnel- | Fragrant and funnelform, 2 to 5 c¢cm | Campanulate 1.0 to 1.5 cm (0.4 to 0.6
shaped) or rarely campanulate (bell- (0.8 to 2 in) long and 2 to 5 cm (0.8 in) (occasionally up to 3 cm (1.2 in))
shaped), 3 to 6 cm (1.2 to 2.4 in) to 2 in) in diameter high, and 1.2 to 3 cm (0.4 to 1.2 in)
long, and 3 to 5 cm (1.2 to 2.0 in) in in diameter
diameter

Tepals (the Consist of two whorls. Outer: 20 to 30 | Consist of two whorls. Outer: 20 to 30 | Consist of two whorls. Outer: 20 to 30

colored corolla tepals; have broad, greenish-lav- tepals; have broad, brownish-lav- tepals; greenish to purple with a
parts of the ender midstripe with pink margins, ender midstripe with pink to violet brownish midstripe and pink or pur-

cactus flower)

and are oblanceolate; tepals transi-
tion from small, leaf-like scales low
on the floral tube to petal-like struc-
tures near rim of floral tube; are 4 to
30 mm (0.16 to 1.2 in) long and 4 to
6 mm (0.16 to 0.24 in) wide. Inner:
12 to 20 tepals, pale pink to dark
pink, oblanceolate to lanceolate, and
25to 35 mm (1 to 1.4 in) long and 4
to 6 mm (0.16 to 0.24 in) wide;
borne at rim of floral tube

margins; oblanceolate, transition
from small leaf-like scales low on
the floral tube to petal-like structures
near the rim of the floral tube, and
are 4 to 30 mm (0.16 to 1.2 in) long
and 4 to 6 mm (0.16 to 0.24 in)
wide. Inner: 12 to 20 tepals; pink to
violet, oblanceolate to lanceolate,
are 17 to 30 mm (0.67 to 1.2 in)
long, and 3 to 6 mm (0.12 to 0.24
in) wide; borne at rim of floral tube

ple margins; oblanceolate and tran-
sition from small, leaf-like scales low
on the floral tube to petal-like struc-
tures near the rim of the floral tube;
4 to 16 mm (0.16 to 0.63 in) long
and 2 to 6 mm (0.08 to 0.24 in)
wide. Inner: 12 to 20 tepals; pink to
purple, oblanceolate to lanceolate,
10 to 22 mm (0.40 to 0.87 in) long
and 3 to 7 mm (0.12 to 0.28 in)
wide; borne at rim of floral tube

Stamens Numerous, have yellow anthers | Numerous, with yellow anthers at- | Numerous, with yellow anthers at-
a:ttached by filaments (from green tached by green-to-white filaments tached by green-to-white filaments
to white) to the interior surface of to the interior surface of the floral to the interior surface of the floral
the floral tube tube tube

Floral Tube Arises from upper margin of the seed- | Arises from upper margin of the seed- | Arises from the upper margin of the
producing ovary producing ovary seed-producing ovary

Ovary Bears one style (from pink to yellow) | Bears one style (from pink to yellow) | Bears one style (from pink to yellow)
with stigma of about 12 lobes. After with stigma of about 12 lobes. After with stigma of about 12 lobes. After
pollination, ovary ripens into dry fruit pollination, ovary ripens into dry fruit pollination, ovary ripens into dry fruit
in approximately 4 to 6 weeks, with in about 4 to 6 weeks, with 15 to 30 in about 4 to 6 weeks, with 15 to 30
15 to 30 seeds turning from green seeds turning from green to brown seeds turning from green to brown
to brown

Fruit Ovoid, barrel-shaped, 9 to 30 mm | Ovoid, barrel-shaped, 9 to 30 mm | Ovoid, barrel-shaped, 9 to 30 mm

(0.35 to 1.2 in) long (usually less
than 22 mm (0.87 in) long), and 8 to
12 mm (0.31 to 0.47 in) wide

(0.35 to 1.2 in) long (usually less
than 25 mm (1 in) long), and 7 to 12
mm (0.28 to 0.47 in) wide

(0.35 to 1.2 in) long (usually less
than 25 mm (1 in) long), and 7 to 12
mm (0.28 to 0.47 in) wide
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TABLE 1: COMPARISON OF MORPHOLOGY FOR THREE Sclerocactus SPECIES.—Continued
Characteristic Sclerocactus glaucus Sclerocactus wetlandicus Sclerocactus brevispinus
Seeds Black, asymmetrically elongated, with | Black, asymmetrically elongated, with | Black, asymmetrically elongated, with

hilum (seed scar at point of attach-
ment to ovary wall) near side of
smaller seed lobe; 1.5 mm (0.06 in)
wide and 2.5 mm (0.1 in) long; testa
(seed coat) covered by rounded
papillae

hilum near side of smaller seed
lobe; 1.5 mm (0.06 in) wide and 2.5
mm (0.1 in) long; testa composed of
hexagonal papillae with flattened
tops

hilum near the side of the smaller
seed lobe; 1.5 mm (0.06 in) wide
and 2.5 mm (0.1 in) long; testa com-
posed of hexagonal papillae with
flattened tops

Main Differences

Seed characteristics with areole pu-
bescence of juvenile individuals are
the most consistent morphological
characteristics separating S. glaucus

Testa characteristics are the most

consistent morphological character-
istics separating S. wetlandicus and

Diminutive nature of central spines
and overall plant size are the most
consistent morphological character-

S. brevispinus from S. glaucus

from S.
brevispinus

wetlandicus

and S.

istics separating S. brevispinus from
S. wetlandicus and S. glaucus.
Testa characteristics are the most
consistent morphological character-
istics separating S. wetlandicus and
S. brevispinus from S. glaucus

Required Determinations

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act. This rule will not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have determined that we do not
need to prepare an Environmental
Assessment or an Environmental Impact
Statement as defined under the

regulations adopted pursuant to section
4(a) of the Act. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
is available upon request from the
Supervisor at the U.S. Fish and Wildlife
Service, Utah Field Office (see
ADDRESSES).

Authors

The authors of this document are the
staff members of the Utah Field Office
(see ADDRESSES).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.12(h) by revising the
entry for Sclerocactus glaucus, and by
adding entries for Sclerocactus
brevispinus and Sclerocactus
wetlandicus, in alphabetical order under
FLOWERING PLANTS, to the List of
Endangered and Threatened Plants, to
read as follows:

§17.12 Endangered and threatened plants.

authority of the National Environmental ~Transportation. * * ooox o
Policy Act of 1969, in connection with ~ m Regulation Promulgation (h) * **
Species - .
s . When Critical | Special
Historic range Family Status A h
Scientific name Common name listed | habitat | rules
FLOWERING PLANTS

Sclerocactus brevispinus Pariette cactus U.S.A. (UT) Cactaceae T 59 NA NA
Sclerocactus glaucus Colorado hookless cactus U.S.A. (CO) Cactaceae T 59 NA NA
Sclerocactus wetlandicus Uinta Basin hookless cactus U.S.A. (UT) Cactaceae ‘ T ‘ 59 ‘ NA ‘ NA
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Dated: August 24, 2009.
Will Shafroth,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. E9—-22125 Filed 9-14—09; 8:45 am]
BILLING CODE 4310-55-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32

2008-2009 Refuge-Specific Hunting
and Sport Fishing Regulations

CFR Correction

In Title 50 of the Code of Federal
Regulations, Parts 18 to 199, revised as
of October 1, 2008, on page 347, in
§ 32.42, following Big Stone National
Wildlife Refuge, reinstate Big Stone
Wetland Management District to read as
follows:

§32.42 Minnesota.

* * * * *

Big Stone Wetland Management District

A. Migratory Game Bird Hunting. We allow
hunting of migratory game birds throughout
the district in accordance with State
regulations subject to the following
conditions:

1. We prohibit the use of motorized boats.

2. We prohibit the construction or use of
permanent blinds, stands, or scaffolds.

3. You must remove all personal property,
which includes boats, decoys, and blinds
brought onto the WPA each day (see §§27.93
and 27.94 of this chapter).

4. We allow the use of hunting dogs,
provided the dog is under the immediate
control of the hunter at all times during the
State-approved hunting season (see § 26.21(b)
of this chapter).

5. We prohibit camping.

B. Upland Game Hunting. We allow
upland game hunting throughout the district
in accordance with State regulations subject
to the following conditions: Conditions A4
and A5 apply.

C. Big Game Hunting. We allow big game
hunting throughout the district in accordance
with State regulations subject to the
following conditions:

1. Hunters may use portable stands.
Hunters may not construct or use permanent
blinds, permanent platforms, or permanent
ladders.

2. You must remove all stands and
personal property from the WPAs each day
(see §§27.93 and 27.94 of this chapter).

3. We prohibit hunters occupying ground
and tree stands that are illegally set up or
constructed.

4. Condition A5 applies.

D. Sport Fishing. We allow fishing
throughout the district in accordance with
State regulations subject to the following
conditions:

1. We prohibit the use of motorized boats.

2. You must remove all ice fishing shelters
and all other personal property from the
WPAs each day (see § 27.93 of this chapter).

3. Condition A5 applies.

* * * * *

[FR Doc. E9-22260 Filed 9-14—09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0809251266 81485 02]
RIN 0648—-XQ56

Fisheries of the Northeastern United
States; Scup Fishery; Adjustment to
the 2009 Winter Il Quota

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS adjusts the 2009
Winter II commercial scup quota. This
action complies with Framework
Adjustment 3 (Framework 3) to the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan, which
established a process to allow the
rollover of unused commercial scup
quota from the Winter I period to the
Winter II period.

DATES: Effective September 15, 2009,
through December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Sarah Bland, Fishery Management
Specialist, (978) 281-9257.
SUPPLEMENTARY INFORMATION: NMFS
published a final rule in the Federal
Register on November 3, 2003 (68 FR
62250), implementing a process, for
years in which the full Winter I
commercial scup quota is not harvested,
to allow unused quota from the Winter
I period (January 1 through April 30) to
be added to the quota for the Winter II
period (November 1 through December
31), and to allow adjustment of the
commercial possession limits for the
Winter II period commensurate with the
amount of quota rolled over from the
Winter I period.

For 2009, the initial Winter II quota is
1,334,791 1b (605 mt), and the best
available landings information indicates
that 14,960 lb (7 mt) remain of the
Winter I quota of 3,777,443 1b (1,713
mt). Consistent with the intent of
Framework 3, the full amount of unused
2009 Winter I quota is transferred to
Winter II, resulting in a revised 2009

Winter II quota of 1,349,751 b (612 mt).
Because the amount transferred is less
than 499,999 1b (227 mt), the possession
limit per trip will remain 2,000 1b (907
kg) during the Winter II quota period,
consistent with the final rule Winter I to
Winter II possession limit increase table
(table 4) published in the 2009 final
scup specifications (74 FR 35, January 2,
2009).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 10, 2009.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E9-22176 Filed 9-14—09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No.070817467-8554—02]
RIN 0648-XR58

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Atlantic
Sea Scallop Fishery; Closure of the
Limited Access General Category
Scallop Fishery to Individual Fishing
Quota Scallop Vessels

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S announces that the
Limited Access General Category
(LAGQC) scallop fishery will close to
individual fishing quota (IFQ) scallop
vessels (including vessels issued an IFQ
letter of authorization (LOA) to fish
under appeal), effective 0001 hours,
September 15, 2009, until it re-opens on
December 1, 2009, under current
regulations. This action is based on the
determination that the third quarter
scallop total allowable catch (TAC) for
LAGC IFQ scallop vessels is projected to
be landed. This will prevent IFQ scallop
vessels from exceeding the 2009 third
quarter TAC, in accordance with the
regulations implementing Amendment
11 to the Atlantic Sea Scallop Fishery
Management Plan (FMP), enacted by
Framework 19 to the FMP, and the
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Magnuson-Stevens Fishery
Conservation and Management Act.

DATES: The closure of the LAGC fishery
to all IFQ scallop vessels is effective
0001 hr EST, September 15, 2009,
through November 30, 2009.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fishery Management Specialist,
(978) 281-9221, fax (978) 281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing fishing activity in
the LAGC fishery are found at §§648.59
and 648.60. Regulations specifically
governing IFQ) scallop vessel operations
in the LAGC fishery are specified at
§648.53(a)(8)(iii). These regulations
authorize vessels issued a valid IFQ
scallop permit to fish in the LAGC
fishery under specific conditions,
including a TAC. The TACs were
established by the final rule that
implemented Framework 19 to the FMP
(73 FR 30790, May 29, 2008) and
included a TAC of 688,504 1b (312,300
kg) that may be landed by IFQ vessels
during the third quarter of the 2009
fishing year. As required by regulation,
the third quarter LAGC TAC was
reduced from 688,504 1b (312,300 kg) to
309,320 1b (140,305 kg) due to an
overage of 379,184 1b (171,995 kg) in the
first quarter. The regulations at

§ 648.53(a)(8)(iii) require the LAGC
fishery to be closed to IFQ) vessels once
the NMFS Northeast Regional
Administrator has determined that the
TAC is projected to be landed.

Based on the number of IFQ vessel
trips, dealer reporting and vessel pre-
landing reports through Vessel
Monitoring Systems (VMS), and other
information, a projection concluded
that, given current activity levels by IFQ
scallop vessels in the area, 309,320 1b
(140.305 kg) will have been landed on
September 14, 2009. Therefore, effective
0001 hours on September 15, 2009, no
IFQ scallop vessel fishing under LAGC
regulations may declare its intent to
enter the fishery and may not fish for,
possess, or retain any scallops. IFQ
scallop vessels will not be allowed to
fish for, possess, or retain scallops, or
declare, or initiate, a scallop trip
following this closure for the remainder
of the 2009 third quarter, ending on
November 30, 2009. Therefore, in
accordance with the regulations at
§648.53(a)(8)(iii), the LAGC scallop
fishery is closed to all IFQ vessels as of
0001 hr local time, September 15, 2009.
The LAGC scallop fishery will re-open
to IFQ scallop vessels on December 1,
2009.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

This action closes the LAGC scallop
fishery to all IFQ scallop vessels until
December 1, 2009. The regulations at
§ 648.53(a)(8)(iii) require such action to
ensure that IFQ scallop vessels do not
exceed the 2009 third quarter TAC. The
LAGC scallop fishery opened for the
third quarter of the 2009 fishing year at
0001 hours on September 1, 2009. Data
indicating the IFQ scallop fleet has
landed all of the 2009 third quarter TAC
have only recently become available.
The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
contrary to the public interest to allow
a public comment period. If
implementation of this closure is
delayed to solicit prior public comment,
the quota for this quarter will be
exceeded, thereby undermining the
conservation objectives of the FMP.
Also, if the magnitude of any overage is
significant, it would warrant a decrease
in the fourth quarter quota. This would
have a negative economic impact on
vessels that fish seasonally in that
period. The AA further finds, pursuant
to 5 U.S.C 553(d)(3), good cause to
waive the 30—day delay in effectiveness
for the reasons stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 10, 2009.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—22169 Filed 9—10-09; 4:15 pm]
BILLING CODE S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 080521698-9067-02]
RIN 0648—-XR42

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Modification of the Gear
Requirements for the U.S./Canada
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; gear restriction.

SUMMARY: This action modifies the gear
requirements for the U.S./Canada
Management Area to prohibit all limited
access Northeast (NE) multispecies
vessels fishing on a NE multispecies
day-at-sea (DAS) with trawl gear in the
Eastern U.S./Canada Area from using
flounder trawl nets. This action is
authorized by the regulations
implementing Amendment 13 to the NE
Multispecies Fishery Management Plan
(FMP), and is intended to decrease the
likelihood of exceeding the total
allowable catch (TAC) for Eastern
Georges Bank (GB) cod and GB
yellowtail flounder during the 2009
fishing year (FY). This action is being
taken to optimize the harvest of
transboundary stocks of GB yellowtail
flounder, haddock, and cod under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
DATES: Effective September 17, 2009,
through April 30, 2010.
FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
(978) 281-6341, fax (978) 281-9135.
SUPPLEMENTARY INFORMATION:
Regulations governing the gear
requirements for the U.S./Canada
Management Area under the 2009
interim final rule (74 FR 17030, April
13, 2009) are found at §648.85(a)(3)(ix).
The regulations require that trawl
vessels issued a valid limited access NE
multispecies permit and fishing under a
NE multispecies DAS in the Eastern
U.S./Canada Area, as defined at
§648.85(a)(1)(ii), fish with a Ruhle
trawl, a haddock separator trawl, or a
flounder trawl net. The Eastern U.S./
Canada Area GB cod TAC for FY 2009
(May 1, 2009 - April 30, 2010) was
specified at 527 mt, and the TAC for the
entire U.S./Canada Management Area
for GB yellowtail flounder was specified
at 1,617 mt, by the 2009 interim final
rule. Once the available TAC for Eastern
GB cod, Eastern GB haddock, or GB
yellowtail flounder is projected to be
caught, the Administrator, Northeast
Region, NMFS (Regional Administrator)
is required to close the Eastern U.S./
Canada Area to all NE multispecies DAS
vessels for the remainder of the fishing
year, pursuant to § 648.85(a)(3)(iv)(E).
The regulations at § 648.85(a)(3)(iv)(D)
authorize the Regional Administrator to
modify certain regulations governing the
harvesting of fish from the U.S./Canada
Management Area, including gear
requirements, to prevent over-harvesting
or under-harvesting the TAC allocations
specified for Eastern GB cod, Eastern GB
haddock, or GB yellowtail flounder in
the U.S./Canada Management Area.
Based upon Vessel Monitoring System
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(VMS) reports and other available
information, the TAGs for Eastern GB
cod and GB yellowtail flounder would
be fully harvested before the end of FY
2009, resulting in the premature closure
of the Eastern U.S./Canada Area and the
potential under-harvest of the available
TAC for Eastern GB haddock during FY
2009. Requiring trawl vessels to use
either a haddock separator trawl or a
Ruhle trawl is expected to reduce the
catch rates of both cod and yellowtail
flounder, reduce discards, and result in
the achievement of the TACs, without
exceeding them. Based on this
information, the Regional Administrator
is prohibiting the use of flounder trawl
nets by any limited access NE
multispecies vessel fishing in the
Eastern U.S./Canada Area under a NE
multispecies DAS, to reduce catches
and discards of Eastern GB cod and GB
yellowtail flounder, effective September
17, 2009, through April 30, 2010.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B) and
(d)(3), there is good cause to waive prior
notice and opportunity for public
comment, as well as the delayed
effectiveness for this action, because
notice, comment, and a delayed
effectiveness would be impracticable
and contrary to the public interest. The
regulations under § 648.85(a)(3)(iv)(D)
grant the Regional Administrator the
authority to modify gear requirements to
prevent over-harvesting or
underharvesting the TAC allocation.
Because of the time necessary to provide
for prior notice and opportunity for
public comment, NMFS would be
prevented from taking immediate action
to slow the catch rate of GB cod in the
Eastern U.S./Canada Area. Such a delay
would allow the observed high catch
rate of GB cod to continue and would
result in excessive discards of GB cod,
the premature closure of the Eastern
U.S./Canada Area for the remainder of
the fishing year, and the potential
under-harvest of the available TAC
specified for GB haddock. Excessive
discards of GB cod caused by a delayed
implementation of this action could
potentially increase mortality on this
overfished stock and undermine the
conservation objectives of Amendment
13 to the FMP, and the Magnuson-
Stevens Act. If implementation of this
action is delayed, the NE multispecies
fishery could be prevented from fully
harvesting the TAC for GB haddock
during FY 2009. Under-harvesting this
TAC would result in increased
economic impacts to the industry, and

social impacts beyond those analyzed in
Amendment 13, as the full potential
revenue from the available Eastern GB
haddock would not be realized.

The rate of harvest of the Eastern GB
cod and GB yellowtail flounder TACs in
the U.S./Canada Management Area are
updated weekly on the internet at
http://www.nero.noaa.gov. Accordingly,
the public is able to obtain information
that would provide at least some
advanced notice of a potential action to
provide additional opportunities to the
NE multispecies industry to fully
harvest the TAC for any species during
FY 2009. Further, the Regional
Administrator’s authority to modify gear
requirements in the U.S./Canada
Management Area to help ensure that
the shared U.S./Canada stocks of fish
are harvested, but not exceeded, was
considered and open to public comment
during the development of Amendment
13 to the FMP and Framework
Adjustment 42 to the FMP. Therefore,
any negative effect the waiving of public
comment and delayed effectiveness may
have on the public is mitigated by these
factors.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 10, 2009.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E9-22170 Filed 9-10-09; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 080304370-91192-02]
RIN 0648—-AW52

Fisheries in the Western Pacific;
Compensation to Federal Commercial
Bottomfish and Lobster Fishermen
Due to Fishery Closures in the
Papahanaumokuakea Marine National
Monument, Northwestern Hawaiian
Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule describes how
NMFS will compensate eligible and
interested Northwestern Hawaiian
Islands (NWHI) commercial lobster
permit holders who were, and
commercial bottomfish permit holders
who will be, displaced by fishery

closures with the establishment of the
Papahanaumokuakea Marine National
Monument (Monument). Congress
mandated that the compensation be
based on the economic values of fishing
permits. NMFS estimated the net
present value of permits using a proxy
based on a multiple of annual gross
revenues. Permit holders who
voluntarily accept compensation must
immediately surrender their permits
and leave the fisheries.

DATES: This final rule is effective
October 15, 2009.

ADDRESSES: Eligible participants in the
permit compensation program may
contact William L. Robinson, Regional
Administrator, NMFS, Pacific Islands
Region (PIR), 1601 Kapiolani Blvd.,
Suite 1110, Honolulu, HI 96814—4700.
FOR FURTHER INFORMATION CONTACT:
Toby Wood, Sustainable Fisheries
Division, NMFS PIR, 808—944—-2234.
SUPPLEMENTARY INFORMATION: This final
rule is also available at
www.gpoaccess.gov/fr.

Public Law 110-161, the Consolidated
Appropriations Act of 2008, authorized
the Secretary of Commerce (Secretary),
through NMFS, to compensate
commercial lobster permit holders who
were, and commercial bottomfish
permit holders who will be, impacted
with establishment of the Monument on
June 15, 2006 (Proclamation 8031, 71 FR
3644, June 26, 2006, as amended by
Proclamation 8112, 72 FR 10031, March
6, 2007). Regulations governing the
Monument require that any commercial
lobster fishing permit be subject to a
zero annual harvest limit, permanently
closing the NWHI lobster fishery. The
NWHI commercial bottomfish fishery is
allowed to operate until June 15, 2011,
when it will be closed permanently (see
71 FR 51134, August 29, 2006, and 50
CFR 404.10).

Congress authorized funding for the
compensation in the amount of
$6,697,500, and directed the Secretary
to initiate rulemaking for a voluntary
capacity-reduction program. This final
rule establishes a process to implement
the Act.

A future voluntary vessel and gear
buyout may be developed once the
permit compensation is complete, but
only if funds authorized by the Act are
available. NMFS would publish a
separate proposed rule to describe and
seek public comment on any future
vessel and gear buyout program, as
appropriate.

Eligible Participants

The Act defines “eligible
participants” as individuals holding
commercial Federal fishing permits for
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lobster or bottomfish within the
Monument at the time the Monument
was established. NMFS is not
authorized to compensate anyone not
meeting the definition of “eligible
participant.” NMFS determined eligible
participants to be holders of eight valid
commercial Federal permits for
bottomfish, and holders of 15 valid
commercial Federal permits for lobster.
As a condition of voluntarily receiving
compensation, fishermen must
immediately surrender their NWHI
fishing permit to NMFS and agree to
relinquish any claim associated with
each permit.

Compensation Methodology

In the absence of a documented
market for the permits, NMFS
determined the economic value of
NWHI lobster and bottomfish Federal
commercial fishing permits by using a
proxy for the net present value (NPV) of
the permits that uses imputed
(estimated) values. The proxy for NPV is
a multiple of annual gross revenues,
based on a variety of separate
investigations of these relationships.
NMFS determined the permit values
using reported revenues for the three
consecutive years in which each fishery
operated immediately prior to the
designation of the Monument.

Bottomfish. NMFS determined the
economic value of each of the eight
Federal bottomfish permits individually
using the base value time period of
2003-05. The NPV of each individual
permit reflects the average ex-vessel
revenue, calculated as the ex-vessel
gross revenue proxy, times a multiplier
of approximately 2.5 that considered the
discount rate. The economic value of
each permit, and the compensation
offer, will be different for each of the
eight permit holders, based on the
2003-05 official fishing records
associated with each permit. All
imputed values will be updated to
current dollar figures based on
Consumer Price Indices.

Lobster. NMFS determined the
economic value of each of the 15
Federal lobster permits, collectively,
using the base value time period of
1997-99. The NPV of each permit used
a similar ex-vessel gross revenue proxy
to reflect the average ex-vessel net
revenue for the fleet as a whole during
1997-99, times a multiplier of
approximately 2.5 that considered the
discount rate. The economic value of
each permit, and the compensation
offer, will be identical for all 15 permit
holders. Imputed values will be updated
to current dollar figures based on
Consumer Price Indices.

Implementation

After the effective date of this final
rule, eligible permit holders will be
notified in writing of their individual
permit compensation offer, as
determined by the compensation
methodology described above. Within
30 days of receipt of notification
(verified by NMFS), each permit holder
must review the permit compensation
offer and notify NMFS in writing of
either their voluntary acceptance or
non-acceptance of the compensation
offer. Failure to inform NMFS of a
decision (i.e., acceptance or non-
acceptance decision) by the prescribed
deadline date is deemed a non-
acceptance by the permit holder. This
determination by NMFS of non-
acceptance for compensation is final
and is not subject to agency appeal. If
the combined total value of all permits
is greater than the authorized amount,
minus NOAA’s administrative costs,
then the amount of monetary
compensation disbursed to all
participants will be prorated.

At the conclusion of the 30-day
response period, NMFS or its authorized
contractor will review responses from
permit holders, identify those who have
accepted the offer of permit
compensation, and disburse funds to the
permit holders who have accepted. A
permit holder’s receipt of compensation
funds will immediately invalidate the
holder’s Federal permit in the NWHI
bottomfish and/or lobster fishery, as
appropriate, and such permit will be
immediately surrendered to NMFS.
NMFS will notify the permit holder, at
the time that funds are disbursed, that
his or her permit is no longer valid, and
the vessel is no longer registered to
participate in the fishery for which
compensation has been received.

Vessel owners who do not accept the
offer of permit compensation are
authorized to continue fishing in
accordance with the terms and
conditions of their respective permits,
and to the extent otherwise permitted by
law. Permit holders should note that
commercial fishing for lobster in waters
of the Monument is prohibited, and that
fishing for commercial bottomfish and
associated pelagic species will be
prohibited in waters of the Monument
after June 15, 2011.

Transferability of Compensation

The NWHI lobster fishery was closed
permanently as a result of the
designation of the Monument, so permit
compensation will be offered to the
holder of the permit that was valid on
the date of the Monument’s designation,
i.e., June 15, 2006.

The NWHI bottomfish fishery remains
open until June 15, 2011. Bottomfish
permits are not transferrable, so the
bottomfish permit compensation is
available only to the holder of the
permit at the time compensation funds
are disbursed. Any claim to permit
compensation is both non-transferable
and non-assignable. Accordingly, only
the NWHI bottomfish permit holder of
record is eligible to receive permit
compensation under this program.

Additional background information
on this final rule may be found in the
preamble to the proposed rule, and is
not repeated here.

Comments and Responses

On April 7, 2009, NMFS published a
proposed rule and request for public
comment (74 FR 15685). The public
comment period ended on May 4, 2009.
In addition to one comment that
supported the methodology for
determining permit values, NMFS
received additional public comments,
and responds as follows:

Comment 1: For the lobster permit
valuation, NMFS should have used
more recent price data, such as that for
2006, to calculate NPV, rather than
using data based on an average of gross
receipts accumulated in the 1997-99
NWHI lobster fishery.

Response: The NPV model requires
identification of annual, or average
annual, gross receipts upon which to set
a baseline. Prices depend on a set of
unique parameters including same-
period quantities, income, prices of
substitute and compliment goods. Thus,
there is no economic rationale to assign
a 2006 price to a quantity of production
from 1997-99.

Comment 2: The model should have
used an average of 14 years of landings
data (1983-97), as advocated in a 2007
report by the Association of NWHI
Lobster Permit Holders.

Response: The prices of lobster noted
in the report were estimated using an
interpolation of the Urner Barry Market
Report for frozen lobster tails, most
likely delivered prices, i.e., including
shipping costs, from Australia, Brazil,
and the Caribbean. Therefore, to apply
those 2006 processed product prices,
i.e., $23.50 and $13.00 dollars,
respectively, for spiny and slipper
lobster to quantities harvested would
cause a significantly large
overestimation of gross receipts. NMFS
data indicate that the real price (in 1996
dollars) of slipper lobster had been
relatively stable at $3.20 and $4.00 per
pound in every year between 1988 and
2000. The real price (in 1996 dollars) for
spiny lobster had been between $5.00
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and $7.00 per pound between 1989 and
2000. The spiny lobster price had been
more variable and showed no real trend.
In addition, the quantity used in the
report (average landings from 1983-97)
potentially reflected a fishing-down
stage of the fishery, which in
conjunction with an oceanographic
regime change in the late 1980s, led to
the yields that were utilized in the
analysis. Using this quantity would lead
to an overestimation of the imputed
value of the permits.

Comment 3: NMFS should use a 15—
year period instead of a 30—year period
to calculate NPV.

Response: The 30—year NPV
calculation presupposes that vessels
(capital) used in the NWHI fisheries will
be utilized over that period. The NPV
using a 30—year period would yield a
higher permit value than over 15 years.
Thus, NMFS used the 30—year analysis
period.

Comment 4: $6.3 million is not
enough to buy out the combined lobster
and bottomfish fisheries.

Response: The Act directs the
Secretary, through NMFS, to provide
compensation “not to exceed the
economic value of the permit.” The total
amount was appropriated by Congress,
and NMFS has no discretion to increase
the amount.

Comment 5: The ex-vessel revenue
data regarding lobster prices cited in the
Regulatory Impact Review (RIR) for the
proposed rulemaking was not accurate.

Response: Prices for lobsters were
obtained from the NMFS Administrative
Report “Study of Northwestern
Hawaiian Islands Lobster Fishery
Discards (AR-SWR-00-01).” No
information was offered to address any
possible inaccuracies, so the prices cited
in the report represent the agency’s best
available official information on the
fishery.

Comment 6: The same formula and
variables should not be used to
determine the economic value of lobster
and bottomfish permits.

Response: The methodology to
determine the imputed value of permits
is a standard capital budgeting approach
(e.g., F.M. Wilkes, Capital Budgeting
Techniques, 1977). In this approach, the
NPV methodology is based on
underlying principles of economic
theory in valuing assets over time. To
properly estimate NPV, the same
formula and variables are required,
including baseline, time period, and
discount rate. The difference is in the
actual values used to estimate NPV for
the two fisheries, which depend on their
context. While there are clear
differences in the two fisheries from an
operational point of view, the permits in

both cases represent assets with an
investment value.

Comment 7: The assumption is
incorrect in the RIR that the profit
margins are similar for both fisheries.

Response: The RIR correctly notes
that profit margins are assumed to be
similar within each fishery, not between
them, and would not affect relative
permit compensations.

Comment 8: The proposed rule
improperly assesses different economic
values for individual bottomfish permits
based on each fisherman’s catch history
from 2003-05. Because the bottomfish
fishery does not use individual quotas,
a permit holder’s catch history is not
relevant to determine the market value
of a permit. The only rationale for
distinguishing between bottomfish
sectors would be to recognize that
vessels fish on either of two zones, the
Mau and Ho’omalu Zones.

Response: An approach similar to the
lobster fishery analysis could have been
taken for bottomfish, including
separation into the two management
zones. Given the ongoing activity in the
bottomfish fishery, however, NMFS
determined that it was not appropriate
to treat all permit holders the same.
Bottomfish permit holders’ future
prospects, absent the Monument, were
determined by their individual
investments in vessel and gear, and in
their own skills and experience,
particularly since bottomfish fishing
permits were not transferable. An
established catch history is a reliable
predictor of future performance, and
there is no basis to believe that
individual fishermen would alter their
behavior over time, aside from overall
changes in the fishery.

Comment 9: Because of bad weather,
vessel repairs, etc., NMFS should use
time periods other than 2003-05, which
would result in a higher value for all
bottomfish permits. Alternatives include
the three years of highest catch from
2003-08, or an average of the two best
years out of the years 2003-05.

Response: Using three consecutive
years to determine imputed permit
value, and keeping the approach similar
between the lobster and bottomfish
compensation schemes, strives to
maintain equity in computing permit
values between the two fisheries. Basing
permit values on alternative time
periods for the bottomfish permit
holders would not be equitable to the
lobster permit holders, who faced the
same constraints prior to closure of their
fishery in 2000. Hence, for reason of
fairness, NMFS will use the three-year
period 2003-05 to calculate the average
individual ex-vessel gross revenue to

determine permit values for bottomfish
permits.

Comment 10: The proposed permit
values do not accurately reflect the
value that fishermen put on their way of
life.

Response: Congress intended the
compensation be for no more than the
economic value of the permit.
Accordingly, NMFS did not consider
using other forms of valuation, such as
intrinsic value of fishing lifestyles, to
implement the compensation program.

Comment 11: NMFS has recently
estimated bottomfish stock biomass in
the NWHI to be at 150% of maximum
sustainable yield, thus promising high
abundance for the future.

Response: NMFS interprets this
comment to mean that the potential
value of bottomfish permits would be
higher than using the catches from
2003-05. Stock assessments are good
gauges of present status of a stock, but
have been proven to be accurate
predictors of stock levels only in the
very near term and certainly not over a
30-year period. The NPV model used
here is not a predictive model, nor does
it attempt to optimize future returns; it
is used simply to calculate a lump sum
payment based on the present value of
future returns given a specific baseline
in the form of average gross receipts,
discount rate, and time line. Stochastic
net benefit models are frequently
utilized for public policy decisions;
however, these are usually applied to
specific physical projects of a much
shorter duration where probabilities of
future economic events are measurable
with an acceptable level of confidence.

Comment 12: To address equity and
fairness, the compensation amount
should be divided equally among
eligible permit holders in the bottomfish
fishery.

Response: NMFS determined that the
most equitable method to establish a
baseline for the NPV model was to use
actual gross receipts earned by
individual vessels. This process is
inherently most fair because each
producer is compensated based on
individual fishing behavior and
documented earnings.

Comment 13: NMFS should clarify
the principles of equity and efficiency
as they relate to the bottomfish permit
valuations.

Response: As described in the RIR,
addressing efficiency is the norm for
capacity-reducing buyouts where the
buyout is conducted as an auction in
which participants have a choice of
whether to accept a government offer to
buy or retire their permits and/or
vessels for a particular price. This is
termed “willingness to accept”
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compensation for giving up their fishing
rights. The participant may also reject
the government’s offer and choose to
continue fishing. Efficiency solutions,
on the other hand, require a market (in
this case, for permits) or a survey of the
values of willingness-to-accept. The
NWHI situation has neither option; exit
from the bottomfish fishery is
involuntary. Accordingly, the permit
compensation program addresses
equity, rather than efficiency. Imputing
the values is the most equitable method
of compensation for early fishery
closures (although the bottomfish
fishery will officially remain open until
June 2011). Thus, NMFS relied on
historical data that reflect gross receipts
and historical cost-earnings
relationships for bottomfish as being
most equitable to the different levels of
investment and history of the
participants in the fishery.

Individual valuations could not be
developed for the lobster fishery
because management constraints, such
as area-specific quotas and industry
cooperatives, changed individual
fishing behavior dramatically in the
final years of the fishery. For example,
some vessels fished only intermittently,
and all were constrained by annual
harvest guidelines. Thus, gross receipts
did not present a reliable baseline for
individual vessels in the lobster fishery.

Comment 14: NMFS should clarify
where it will spend the $336,029 it
removed from the amount available to
compensate fishermen.

Response: NOAA expended $197,500
for internal indirect costs and $138,529
to contract the Pacific States Marine
Fisheries Commission for coordinating
and administering the disbursement of
compensation funds to eligible
participants.

Comment 15: NMFS should not
require eligible bottomfish participants
who accept permit compensation to exit
the NWHI fishery prior to June 15, 2011.

Response: Allowing fishing to
continue is not consistent with the
intent of the Act, which provided
compensation for a voluntary capacity-
reduction program. In addition, if a
vessel owner decides to accept
compensation, that owner would, in
effect, receive compensation for that
remaining portion of the 2009 fishery,
the entire 2010 fishery, and the 2011
fishery until June 15, because
compensation is part of the stream of
benefits comprising the NPV of a
vessel’s landings from 2007 to 2036

Comment 16: The government should
not compensate fishermen using public
funds; just stop the fishing pressure on
public resources.

Response: NMFS is mandated by
Congress to compensate eligible
bottomfish and lobster fishermen who
were, or will be, forced out of their
respective fishery with the
establishment of the Monument.

Changes From the Proposed Rule

No changes were made from the
proposed rule.

Classification

The NMFS Assistant Administrator
has determined that this final rule is
consistent with the Consolidated
Appropriations Act of 2008 and other
applicable laws.

This final rule has been determined to
be significant for purposes of Executive
Order 12866.

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the IRFA, and a summary
of the significant issues raised by the
public comments in response to the
IRFA. The analysis follows:

NMFS prepared this FRFA for the rule to
provide compensation to Federal NWHI
commercial bottomfish and lobster fishermen
due to fishery closures in the
Papahanaumokuakea Marine National
Monument. This FRFA incorporates the
initial regulatory flexibility analysis (IRFA)
prepared for the proposed rule (74 FR 15685;
April 7, 2009). The analysis provided in the
IRFA is not repeated here in its entirety.

The need for, reasons why action by the
agency is being considered, and the
objectives of the action are explained in the
preambles to the proposed and final rules
and are not repeated here. This rule does not
duplicate, overlap, or conflict with any other
Federal rules. There are no disproportionate
economic impacts from this action based on
vessel size or home port. There are no
recordkeeping, reporting, or other
compliance requirements associated with
this rule. The action is taken under authority
of the Consolidated Appropriations Act, 2008
(Act).

Description of Small Entities to Which the
Rule Would Apply

This action will impact the vessel owners
who held 15 NWHI lobster permits and eight
NWHI bottomfish permits at the time the
Monument was designated. These permit
holders were determined by NMFS to be
eligible for compensation under the Act. The
Small Business Administration’s accepted
definition of a small fish harvester is a vessel
that produces no more than $4.0 million in
gross revenue annually. Using this definition,
all permit holders who are eligible for
compensation are defined as small entities.

Economic Impact to Small Entities

There will be no adverse economic impact
to any of the eligible permit holders resulting
from this rule. For bottomfish permit holders,
the amount of monetary compensation
available will be the NPV of each
individual’s average net revenue for the years
2003-05 using a discount rate equal to the

real interest rate on 30—year treasury notes
and bonds, discounted over a 30—year period.
The lobster permit holders will receive
compensation in the form of equal payments
derived from NPV of the fleet-wide average
net revenue for 1997-99. The NPV for the
lobster fishery would use the same discount
rate and time period as the value imputed for
bottomfish permit holders. The real interest
rate for 30—year treasury notes and bonds as
prescribed by Office of Management and
Budget, Circular A—4, Appendix A, is 2.7
percent.

In the event that costs are unavailable or
unreliable for a net revenue calculation,
NMFS will use a proxy for net revenue based
on total or gross revenue. Since profit
margins within each fishery are assumed to
be similar, this would not affect relative
amounts of compensation. In addition, with
a relatively low real discount rate (2.7
percent) and long time frame (30 years), the
differences between net and total revenues
will be mitigated.

Comments and Responses

NMFS received one comment on the IRFA
and responds, as follows.

Comment 1: The IRFA appears to be
incomplete in that it does not fully contain
the required elements and analyses. Among
other things it does not describe a range of
alternatives but instead only describes the
impacts of the proposed rule. In addition, the
IRFA fails to consider measures to minimize
adverse impacts on fishery participants such
as waiving the requirement that participants
in the compensation program exit the NWHI
fishery prior to June 15, 2011. This is
especially appropriate as there is no
requirement for this in the Act and there are
no overfishing or other environmental issues
that would necessitate these early departures.
If the immediate exit provision is to be
retained, the compensation packages should
be directly increased to fully include the
additional two years of foregone revenues.

Response: The IRFA is consistent with
§ 603 of the Regulatory Flexibility Act and
Agency guidelines for regulatory analysis.
The required elements of a IRFA include,
verbatim, a description of the reasons why
action by the agency is being considered, a
succinct statement of the objectives of, and
legal basis for, the proposed rule, a
description and, where feasible, an estimate
of the number of small entities to which the
proposed rule will apply, a description of the
projected reporting, recordkeeping, and other
compliance requirements of the proposed
rule, including an estimate of the classes of
small entities which will be subject to the
requirements of the report or record, an
identification, to the extent practicable, of all
relevant Federal rules, which may duplicate,
overlap, or conflict with the proposed rule.
Each IRFA shall also contain a description of
any significant alternatives to the proposed
rule which accomplish the stated objectives
of applicable statutes and which minimize
any significant economic impact of the
proposed rule on small entities.

For purposes of this rulemaking, there are
no significant alternatives to the proposed
rule which accomplish the stated objectives
of applicable statutes and which minimize
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any significant economic impact of the
proposed rule on small entities. The no-
action alternative would not accomplish the
stated objectives of the Act and, therefore, is
not a significant alternative.

Allowing fishing to continue is not
consistent with the intent of the Act, which
provided compensation for a voluntary
capacity-reduction program. Furthermore,
there will be no adverse economic impacts to
be minimized here because all recipients of
compensation will benefit. If a vessel owner
decides to accept compensation as described
in the proposed rule, that owner would, in
effect, receive compensation for that portion
of the 2009 fishery, the entire 2010 fishery,
and the 2011 fishery until June 15, 2011, as
part of the stream of benefits comprising the
NPV of a vessel’s landings from 2007 to 2036.

Therefore, allowing a vessel to continue to
fish until June 2011 would be an additional
de facto compensation not discussed or
described in the Act.

Additional comments on the validity of the
NPV model and other economic concerns are
addressed in the preamble to this rule and
are not repeated here.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of 1996
requires, for each rule or group of related
rules for which an agency is required to
prepare a FRFA, that the agency publish one
or more guides to assist small entities in
complying with the rule, and designate such
publications as “small entity compliance
guides.” The agency must explain the actions

a small entity is required to take to comply
with a rule or group of rules. As part of this
rulemaking process, a small entity
compliance guide was prepared and will be
sent to all eligible participants. In addition,
copies of this final rule and small entity
compliance guide are available from
NMFS(see ADDRESSES) and are also available
at www.fpir.noaa.gov/SFD/SFD regs 2.html.

Authority: Pub. L. 110-161
Dated: September 9, 2009.

Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. E9-22181 Filed 9-14-09; 8:45 am]

BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987

[Doc. No. AMS-FV-09-0035; FV09-987-1
PR]

Domestic Dates Produced or Packed in
Riverside County, CA; Changes to
Nomination Procedures and a
Reporting Date

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on revisions to the nomination
procedures and a change to a reporting
date under the California date marketing
order (order). The order regulates the
handling of domestic dates produced or
packed in Riverside County, California,
and is administered locally by the
California Date Administrative
Committee (CDAC or committee). This
rule would change the method of
polling for nominees to the committee
and the date on which CDAC Form 6 is
due. These changes are expected to
assist in the administration of the order
by updating and streamlining committee
program operations.

DATES: Comments must be received by
October 15, 2009.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov. All
comments should reference the
document number, and the date and
page number of this issue of the Federal
Register, and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours, or can be viewed at: http://
www.regulations.gov. All comments

submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Senior Marketing
Specialist, or Kurt J. Kimmel, Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or e-mail:
Terry.Vawter@ams.usda.gov or

Kurt. Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 987, both as
amended (7 CFR part 987), regulating
the handling of domestic dates
produced or packed in Riverside
County, California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Givil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the

United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposal invites comments on
revisions to the nomination procedures
and a reporting date under the
California date marketing order. This
rule would permit the committee to
conduct nominations for member and
alternate member positions on the
committee through the mail or
equivalent electronic means (including,
but not limited to fax, or other
technology, as available) rather than
limit balloting to in-person polling on a
specific date or absentee balloting.

This rule would also change the date
on which CDAC Form 6 is due to the
committee. Currently, the form is due by
the 10th day of each month, but this
rule would relax the reporting
requirement by changing the due date to
the 16th day of each month or such
other date as the committee may
prescribe. These changes were
recommended unanimously by the
committee at a meeting on October 30,
2008. A meeting of the Marketing Order
Policy Review Subcommittee was held
on October 21, 2008. At that meeting,
the subcommittee discussed various
proposals for improving committee
operations, including these two
proposed changes.

Section 987.24 of the order specifies
that nominations shall be made no later
than June 15 of every other year, and
establishes procedures for nominations
for membership on the committee by
requiring the committee to establish a
polling day for receiving committee
nominations, and procedures for
requesting and returning absentee
ballots. This section also provides
authority for the committee, with the
approval of the Secretary, to recommend
rules and regulations on the manner in
which nominees may be obtained.

Section 987.124 of the order’s rules
and regulations further specifies the
date, time, and procedure for polling, as
well as for obtaining and casting
absentee ballots.

At its meeting on October 30, 2008,
the committee recommended that
nominations be permitted through the
mail or by other electronic means
equivalent to the mail. When the order
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was promulgated, there were a number
of absentee date garden owners, and the
advent of the polling day permitted the
owners to travel to the area to vote on
nominees to the committee.

Section 987.62 of the date order
provides authority for the committee to
require reports of dates shipped from
handlers. In §987.162 of the order’s
rules and regulations, CDAC Form 6 is
specified as the handler acquisition and
disposition report, and is currently due
by the 10th day of each month.

There also is a California State
marketing program, administered by the
California Date Commission
(commission). Under that program, the
due date for the same type of
information is the 16th of each month.
Changing the due date of the CDAC
Form 6 would simplify reporting by
handlers as well as coordinate the
operations of the committee and
commission, since the committee staff is
also the commission staff.

Deliberations on the Proposed Changes

In its deliberations on mail balloting,
the committee commented that the
current system is outmoded and
cumbersome. Authorizing the
committee to conduct nominations via
mail or equivalent electronic means
could result in greater industry
participation in the nomination process,
with the possible result being greater
committee outreach and diversity of
committee representation.

In their deliberations regarding the
due date for CDAC Form 6, the
committee discussed the confusion
created by the State and Federal
programs’ differing due dates. Handlers
report to the committee on the 10th day
of the month and to the commission on
the 16th day of the month. By making
both reports due the same day, handlers
could report more conveniently, and
committee and commission operations
would be coordinated and streamlined.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf.

There are approximately 85 producers
of dates in the production area and 9
handlers subject to regulation under the
marketing order. The Small Business
Administration (13 CFR 121.201)
defines small agricultural producers as
those having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those having annual
receipts of less than $7,000,000.

According to the National
Agricultural Statistics Service (NASS),
data for the most-recently completed
crop year, 2008, indicates that about
3.34 tons, or 6,680 pounds, of dates
were produced per acre. The 2008
grower price published by NASS was
$1,470 per ton, or $.735 per pound.
Thus, the value of date production in
2008 averaged about $4,909 per acre
(6,680 pounds per acre times $.735 per
pound). At that average price, a
producer would have to have over 152
acres to receive an annual income from
dates of $750,000 ($750,000 divided by
$4,909 per acre equals 152.7 acres).
According to committee staff, the
majority of California date producers
farm less than 152 acres. Thus, it can be
concluded that the majority of date
producers could be considered small
entities. According to data from the
committee, the majority of handlers of
California dates may also be considered
small entities.

This proposal would authorize the
committee to conduct nominations via
mail or equivalent electronic means,
and would revise the due date for CDAC
Form 6 from the 10th day each month
to the 16th day of each month or such
other date as the committee may
prescribe.

The committee unanimously
recommended these changes at their
meeting on October 30, 2008. At the
meeting, the committee discussed the
impact of these changes on handlers and
producers in terms of cost. Handlers and
producers would be positively impacted
by mail balloting, as they would not
have to set aside time to drive to the
committee offices to vote for committee
members and alternate members, nor
would they have to plan ahead to
request absentee ballots.

Handlers would also be positively
impacted by the change in the due date
of the CDAC Form 6, since changing the
due date of the committee form brings
the requirement into line with the due
date of the commission form, which
seeks identical information. Handlers
will simply be able to file the forms on
the same day. Committee and
commission operations would, thus, be
streamlined.

The benefits for this rule are not
expected to be disproportionately
greater or less for small handlers or
producers than for larger entities.

The committee discussed alternatives
to these changes, including not
conducting mail balloting or changing
the due date of the CDAC Form 6.
However, mail balloting would provide
the industry with increased flexibility,
outreach, and convenience by offering
an opportunity for polling on more than
just one day. A change of the due date
for the CDAC Form 6 would also
increase the reporting handlers’
convenience. Both changes would
improve the administration of the
program and keep informational data
filing uniform between the committee
and the commission. For those reasons,
the changes are advantageous to all
entities, as well as to the committee
staff. As a result, the committee
members unanimously agreed that these
changes should be recommended and
should be in effect for the 2009-10 crop
year, beginning on October 1, 2009.

A meeting of the Marketing Order
Policy Review Subcommittee was held
on October 21, 2008. At that meeting,
the subcommittee discussed various
proposals for improving committee
operations, including these two
proposed changes.

This proposed rule would provide
more flexibility on committee polling
procedures and change the due date for
CDAC Form 6 under the date marketing
order. Accordingly, this action would
not impose any additional reporting or
recordkeeping requirements on either
small or large date handlers.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this rule have
been previously approved by the Office
of Management and Budget (OMB) and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. In
addition, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the committee’s meeting
was widely publicized throughout the
date industry, and all interested persons
were invited to attend the meeting and
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encouraged to participate in committee
deliberations on all issues. Like all
committee meetings, the October 30,
2008, meeting was a public meeting and
all entities, both large and small, were
encouraged to express their views on
this issue. Finally, interested persons
are invited to submit comments on this
proposed rule, including the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because: (1) This rule
should be in place at the beginning of
the crop year, October 1, 2009; (2) this
rule was unanimously recommended at
a public meeting; and (3) this rule is a
relaxation of nomination procedures
and reporting requirements. All written
comments timely received will be
considered before a final determination
is made on this matter.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 987 is proposed to
be amended as follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
part 987 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§987.124 [Amended]
2.In §987.124, paragraph (a) is
revised to read as follows:

§987.124 Nomination and polling.

(a) Date producers and producer-
handlers shall be provided an
opportunity to nominate and vote for
individuals to serve on the committee.
For this purpose, the committee shall,
no later than June 15 of each even-
numbered year, provide date producers
and producer-handlers nomination and
balloting material by mail or equivalent
electronic means, upon which
producers and producer-handlers may

nominate candidates and cast their
votes for members and alternate
members of the committee in
accordance with the requirements in
paragraphs (b) and (c) of this section,
respectively. All ballots are subject to
verification. Balloting material should
be provided to voters at least 2 weeks
before the due date and should contain,
at least, the following information:

(1) The names of incumbents who are
willing to continue to serve on the
committee;

(2) The names of other persons
willing and eligible to serve;

(3) Instructions on how voters may
add write-in candidates;

(4) The date on which the ballot is
due to the committee or its agent; and

(5) How and where to return ballots.
* * * * *

3. Section 987.162 is revised to read
as follows:

§987.162 Handler acquisition and
disposition.

(a) Handlers shall file CDAC Form No.
6 with the committee by the 16th of
each month or such other date as the
committee may prescribe, reporting at
least the following for the preceding
month:

(1) Their acquisitions of field run
dates;

(2) Their shipments of marketable
dates in each outlet category;

(3) Their shipments of free dates and
disposition of restricted dates, whenever
applicable; and

(4) Their purchases from other
handlers of DAC, export, product,
graded, and field run dates.

(b) In addition, this report shall
include the names and addresses of any
producers not previously identified
pursuant to § 987.38, the quantity of
dates acquired from each producer, the
location of such producer’s date garden,
the acreage of that garden, and the
estimated current season’s production
from that garden.

Dated: September 9, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9-22065 Filed 9-14—09; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2008-0361]
RIN 3150-Al09

License and Certificate of Compliance
Terms

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations that govern
licensing requirements for the
independent storage of spent nuclear
fuel. These proposed amendments
include changes that would enhance the
effectiveness and efficiency of the
licensing process for spent nuclear fuel
storage. Specifically, they would clarify
the term limits for dry storage cask
Certificates of Compliance (CoCs) and
independent spent fuel storage
installation (ISFSI) specific licenses.
The proposed amendments would also
provide consistency between the general
and specific ISFSI license requirements,
and allow general licensees subject to
these regulations to implement changes
authorized by an amended CoC to a cask
loaded under the initial CoC or an
earlier amended CoC (a “previously
loaded cask”).

DATES: The comment period expires
November 30, 2009. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able

to assure consideration only for
comments received on or before this
date.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include Docket ID NRC-2008—
0361 in the subject line of your
comments. Comments submitted in
writing or in electronic form will be
posted on the NRC Web site and on the
Federal rulemaking Web site
Regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed.

The NRC requests that any party
soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
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their comments that they do not want
publicly disclosed.

Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2008-0361. Address questions
about NRC dockets to Carol Gallagher
301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays. (Telephone 301-415—
1677).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

You may submit comments on the
information collections by the methods
indicated in the Paperwork Reduction
Act Statement.

You can access publicly available
documents related to this proposed rule
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at NRC’s PDR, Public File
Area O1 F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this site,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737 or by e-mail to
pdr.resource@nrc.gov.

Federal Rulemaking Web site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2008—
0361.

FOR FURTHER INFORMATION CONTACT:
Keith McDaniel, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
5252, e-mail, Keith.McDaniel@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

II. Discussion
A. What action is the NRC taking, and

why?

B. Whom does this action affect?

C. Why is the NRC increasing initial and
renewal terms for site-specific ISFSI
licenses from 20 years to not to exceed
40 years?

D. Can applicants apply for an initial or
renewal term greater than 40 years?

E. Why is the NRC changing the word
“reapproval” to “renewal”’?

F. Why is the NRC adding a definition for
the term “time-limited aging analyses”?

G. What is an aging management program
(AMP)?

H. Why is the NRC requiring an AMP?

I. Why is the NRC changing the 20-year
general license term for cask designs
approved for use under the general
license provisions?

. Are there possible conflicts that could
arise for storage cask designs that are
granted a term extension that are also
approved for a different term limit as a
transportation package?

K. How do general licensees track cask

expiration dates?

L. Who is responsible for applying for CoC
renewals?

M. Does the NRC have a definition for
“terms, conditions, and specifications”
as related to the CoC?

N. Under the proposed rule, can a licensee
apply CoC amendments to previously
loaded casks?

O. May a general licensee implement only
some of the authorized changes in a CoC
amendment without prior NRC
approval?

P. Do later CoC amendments encompass
earlier CoC amendments?

Q. Why can’t general licensees use the 10
CFR 72.48 process to apply CoC
amendment changes to previously
loaded casks?

R. If a general licensee selects and
purchases a cask system under an earlier
amendment, but does not load the casks,
can the general licensee adopt the most
recent amendment for the empty casks
before loading them?

S. What are NRC’s plans for providing
guidance and examples of aging analyses
and AMPs to licensees?

T. Could the NRC maintain the current
paragraph designations of 10 CFR
72.212(b)?

U. When are licensees required to submit
cask registration letters?

V. If a CoC is not renewed, how long would
general licensees have to remove expired
casks from service?

W. When NRC renews a CoC, are all
amendments to that CoC simultaneously
renewed as well?

X. If a general licensee applies for the
renewal of a given CoC (assuming the
certificate holder went out of business or
chose not to apply for the renewal of a
given GoC), and if the NRC approves the
renewal of that CoC, is the renewed CoC
available only to that general licensee or
is it available to all general licensees?

—

Y. Can the requirements in the proposed
rule regarding time-limited aging
analyses for CoC renewals be based upon
a “‘current licensing basis” patterned
after 10 CFR Part 54 rather than the 10
CFR Part 50 design bases?

Z. What is the status of the draft NRC
Regulatory Issue Summary (RIS) 2007-26
which was issued on January 14, 2008
(73 FR 2281)7

AA. On what issues does the Nuclear
Regulatory Commission specifically ask
for public review and comment?

III. Discussion of Proposed Amendments by
Section

IV. Criminal Penalties

V. Agreement State Compatibility

VI. Plain Language

VII. Voluntary Consensus Standards

VIIL Finding of No Significant
Environmental Impact: Availability

IX. Paperwork Reduction Act Statement

X. Regulatory Analysis

XI. Regulatory Flexibility Certification

XII. Backfit Analysis

I. Background

On April 29, 2002, the Virginia Power
and Electric Company (Dominion)
submitted an application to renew
Special Nuclear Materials (SNM)
License SNM-2501 for the Surry ISFSI.
SNM-2501 authorizes the storage of
spent nuclear fuel in dry casks at the
Surry Nuclear Power Plant. In the
renewal application, Dominion
requested an exemption from the 20-
year license renewal term specified in
10 CFR 72.42(a) and sought approval for
a 40-year license renewal term.
Similarly, on February 27, 2004,
Progress Energy Carolinas, Inc. (Progress
Energy) submitted an application for the
renewal of H. B. Robinson’s ISFSI
license which requested an exemption
from the provisions of 10 CFR 72.42(a),
so that the license renewal period for
the H. B. Robinson ISFSI could be
extended from 20 to 40 years.

The NRC staff determined the 40-year
renewal exemption request to be a
policy decision, not a technical one,
because the safety evaluation indicated
sufficient technical information had
been provided in the application to
grant the 40-year renewal period. As a
result, a Commission paper (SECY-04—
0175) entitled, “Options for Addressing
the Surry Independent Spent Fuel
Storage Installation License-Renewal
Period Exemption Request,” was
submitted on September 28, 2004, to
request Commission approval of the
Surry 40-year renewal exemption
request.

On November 29, 2004, the
Commission issued a Staff
Requirements Memorandum (SRM) for
SECY-04-0175, which authorized the
NRC staff to approve 40-year license
renewal terms for the Surry ISFSI, with
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appropriate license conditions to
manage the effects of aging. The SRM
further directed the NRC staff to: (1)
Initiate a program to review the
technical basis for future rulemaking; (2)
provide recommendations on the
license term for Part 72 CoCs for spent
nuclear fuel dry cask storage systems;
and (3) apply the Commission-approved
guidance for Part 72 renewals to future
site-specific exemption requests without
further Commission approval. In
response to this direction, the staff
submitted a Commission paper (SECY—
06-0152) entitled, “Title 10 Code of
Federal Regulations Part 72 License and
Certificate of Compliance Terms,” on
July 7, 2006, to recommend the scope of
rulemaking.

In an SRM, dated August 14, 2006, the
Commission authorized the staff to
proceed with rulemaking proposals
described in SECY-06-0152. In
addition, the Commission specifically
directed the staff to address the
following points in the rulemaking: (1)
Clarify the start of the 20-year term limit
for cask designs approved under general
license provisions; (2) identify whether
the cask vendor or licensee is
responsible for applying for the CoC
renewals; (3) discuss possible conflicts
that could arise for storage cask designs
that are granted a license term extension
and that have been approved for
transport with a different license term;
(4) discuss how the cask expiration
dates are tracked at each general license
site so that it is clearly understood when
the CoC for each cask design must be
renewed; and (5) clarify the difference
between CoC “approval” and
“renewal.”

As this rulemaking commenced, the
NRC staff identified a related issue
regarding its approval of Amendment 4
to CoC 72-1026, which revised cask
monitoring and surveillance
requirements for the BNG Fuel
Solutions W—150 storage cask.
Subsequent to the approval, the
certificate holder requested guidance
from the NRC on the implementation of
the changes authorized by the CoC
amendment to previously loaded casks.
In addition to this request, the NRC staff
became aware of the belief among some
general licensees that changes
authorized by CoC amendments can be
applied to previously loaded casks
without prior NRC approval, if an
analysis under § 72.48 is performed.

The NRC staff determined that under
the current regulations, changes
authorized by CoC amendments cannot
be applied to previously loaded casks
without express NRC approval, if such
change results in a change to the terms
or conditions of the CoC under which

the cask was loaded. A previously
loaded cask is bound by the terms and
conditions (including the technical
specifications) of the CoC applicable to
that cask when the licensee loaded the
cask. Therefore, under the current
regulations, general licensees that want
to apply changes approved by a CoC
amendment to a previously loaded cask
must request an exemption from the
NRC if these changes alter the terms or
conditions of the CoC under which that
cask was loaded.

In the SRM for COMSECY-07-0032,
dated December 12, 2007, the
Commission stated that it did not object
to the staff expanding the scope of the
proposed rulemaking to include two
issues concerning the extension of
license renewal terms for ISFSI specific
licenses and to allow Part 72 general
licensees to apply CoC amendment
changes to previously loaded casks.

In the August 14, 2006, SRM for
SECY-06-0152, the Commission
directed the NRC staff to be as
transparent as possible in developing
the proposed rule package, including
making draft text available for comment
to stakeholders, and holding public
meetings, if necessary, before formal
submission of the proposed rule to the
Commission. In response, the NRC staff
held public meetings on November 7,
2006, and February 29, 2008, to discuss
the technical bases of the rulemaking
with stakeholders. In addition, on
August 4, 2008, the NRC staff made
preliminary draft rule text available for
comment to stakeholders on
Regulations.gov (Docket ID NRC-2008—
0361). The only external stakeholders
that submitted comments were Nuclear
Energy Institute and Florida Power and
Light. The comments generally
supported the rulemaking. The
“Discussion” section of this document
includes NRC responses to significant
stakeholder comments.

II. Discussion

A. What action is the NRC taking, and
why?

The NRC is proposing to revise Part
72 requirements for site-specific and
general ISFSI licensees and CoCs to
enhance the effectiveness and efficiency
of the licensing process.

For site-specific ISFSI licenses, the
Commission is proposing to codify a
technical approach consistent with that
applied in granting the 40-year
exemptions for the Surry and H. B.
Robinson site-specific ISFSI license
renewals, so that all site-specific ISFSI
licensees will have the flexibility to
request up to 40-year initial and renewal

terms while ensuring safe and secure
storage of spent nuclear fuel.

For CoCs, the Commission is also
proposing to allow the flexibility for
applicants to request initial and renewal
terms up to 40 years. Question C of this
section discusses the technical basis for
this change. Under this proposed
change, applicants would be required to
demonstrate that design and support/
operational programs are suitable for the
requested term. The NRC staff has
developed a standard review plan for
renewal applications.

For botﬁ) site-specific licenses and
CoCs, the proposed rule adds a
requirement that renewal applicants
must provide time limited aging
analyses and a description of an aging
management program (see Questions F,
G, and H) to ensure that storage casks
will perform as designed under
extended license terms.

The NRC is proposing to replace the
term ‘‘reapproval,” which is used to
describe the process of extending the
CoC terms, to “renewal” for consistency
with site-specific license terminology.
Question E of this section discusses the
rationale for this change.

The proposed rule also would allow
general licensees to implement changes
associated with CoC amendments to
previously loaded casks, provided that
the loaded cask conforms to the CoC
amendment codified by the NRC in
§72.214 and continue to ensure the safe
and secure storage of spent fuel.
Question N of this section discusses the
rationale for this change.

B. Whom does this action affect?

The proposed rule would affect Part
72 site-specific and general licensees
and certificate holders.

C. Why is the NRC increasing initial and
renewal terms for site-specific ISFSI
licenses from 20 years to not to exceed
40 years?

The NRC is increasing initial and
renewal terms for site-specific ISFSI
licenses from 20 years to not to exceed
40 years to be consistent with the NRC
staff’s findings regarding the safety of
spent nuclear fuel storage, as
documented in the renewal exemptions
issued to the Surry and H.B. Robinson
ISFSIs. During the review for the Surry
and H. B. Robinson renewal
applications, the NRC staff evaluated
the technical data resulting from an
NRC-supported research program at the
Idaho National Laboratory (INL),
formerly Idaho National Engineering
and Environmental Laboratory, and also
considered experience with dry spent
fuel storage casks used at Surry. Under
the INL research program, INL opened
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a dry storage cask after the fuel had been
stored for approximately 15 years. At
Surry, several casks were also opened
after less than 15 years of storage as a
result of some faulty weather covers
which were corrected. Summaries of the
findings regarding the condition of the
fuel and cask components follow:

(1) Cladding creep is a time-
dependent change in the dimension of
the cladding resulting from high
temperature and stress. It was
considered as a potential degradation
mechanism during storage.
Confirmatory inspection of the spent
fuel stored at INL verified that no
cladding creep had occurred. The spent
fuel in dry storage at Surry also supports
this finding. The NRC staff expects very
little to no fuel degradation at the end
of an extended licensing period. The
established limits for cladding
temperature during storage, and
continually decreasing level of cladding
stress and temperature, further remove
creep as a degradation mechanism.
Assessment indicated that cladding
creep would not be an issue.

(2) The NRC staff also expects limited
degradation of other internal
components because there are no
significant corrosive influences in the
inert environment, either for the fuel or
for other components. The INL
inspection verified that there was no
indication of corrosion for any internal
canister components. The NRC staff has
also concluded that radiation levels are
too low to significantly alter the
properties of the metals for any storage
canister components.

(3) The other external components of
the storage systems (which are exposed
to weathering effects) would already be
covered by an inspection and corrective
action program, or routine maintenance,
to ensure that any degradation will be
identified and assessed for its
importance to safety, and will be
addressed through corrective actions to
ensure continued safe operation of the
storage system.

Based on these findings, the NRC staff
concludes that, with appropriate aging
management and maintenance
programs, license terms not to exceed 40
years are reasonable and protect public
health and safety and the environment.

D. Can applicants apply for an initial or
renewal term greater than 40 years?

Under the proposed rule, applicants
cannot apply for an initial or renewal
term greater than 40 years. Any request
for a term greater than 40 years must be
justified and will be processed as an
exemption request under § 72.7. As
discussed in Question C of this section,
the NRC staff believes that 40-year

increments are reasonable without
undue risk to the public or to the
environment, if there are appropriate
aging management and maintenance
programs.

The license term (i.e., initial license
or renewed license) establishes specific
intervals for the systematic evaluation of
systems, structures, and components
important to safety to ensure their safe
operation. For licensing purposes, the
Commission has determined that the
license term for dry spent fuel cask
storage is limited to 40 years or less
depending on the technical justification
submitted by the licensee. However, if
a licensee requested that a specific
license period be longer than 40 years,
that license application would have to
provide additional information on the
long-term material degradation of dry
spent fuel storage casks, as well as
associated aging management activities,
to justify safe operation during the
extended period, and the NRC would
need to evaluate this information. This
discussion about license renewal terms
longer than 40 years does not imply that
the spent fuel cannot be safely stored
beyond the maximum allowed 40 year
license term. In fact, the regulations
place no restrictions on the number of
times the license can be renewed. The
key element in approving an initial
license application or renewal
application is a finding of reasonable
assurance that the public health and
safety will be protected during the
license term. This finding arises from
the review of the technical basis.

E. Why is the NRC changing the word
“reapproval” to “renewal”’?

The NRC is changing the word
“reapproval” to ‘renewal” in the
proposed rule to be consistent with the
terminology used in other license
requirements under Part 72. Currently,
§72.240 uses “reapproval” to describe
the process of extending the terms of
CoGs. However, this terminology differs
from other sections in Part 72. For
example, § 72.42 uses the word
“renewal” to define the process for
extending the term of site-specific ISFSI
licenses, and § 72.212(a)(3) uses
“renewal” to define the process for the
continued use of storage casks of a
particular design at a given site.
Although “reapproval” and “renewal”
are similar words, they are subject to
different regulatory interpretations.
“Renewal” typically implies a process
whereby a new license, subject to the
same requirements as the original,
replaces an expired license.
“Reapproval” could imply a process to
reevaluate the design bases in
accordance with current review

standards, which may be different from
the standards in place at initial
certification and storage cask use.

By using the word “renewal,” the
proposed rule revisions would remove
ambiguity from the process for
extending the terms of CoCs, as opposed
to the uncertainty of extending CoC
terms based on reevaluation of design
bases using current standards. Although
the NRC continuously updates its
review standards, no compelling safety
concerns have been identified to
warrant the removal of spent fuel from
a cask design that does not meet the
latest review standards.

In addition, the Statements of
Consideration (55 FR 29184; July 18,
1990) for the final rule that added the
general license provisions to Part 72
stated that the intent of reapproval is
not to reevaluate the initial licensing
basis: “[t]he procedure for reapproval of
cask designs was not intended to repeat
all the analyses required for the original
approval.” Thus, this interpretation of
“reapproval” is more in the nature of a
“renewal,” in that the initial licensing
basis does not need to be reevaluated to
extend CoC terms.

The referenced Statements of
Consideration also reported that, “[t]he
Commission believes that the staff
should review spent fuel storage cask
designs periodically to consider any
new information, either generic to spent
fuel storage or specific cask designs, that
may have arisen since issuance of the
Certificate of Compliance.” Clearly,
measures would need to be taken if the
“new information” involves safety
concerns. These measures would
depend on the nature of the safety
concerns and the cask design. Requests
for Additional Information (RAIs) may
be generated during the renewal process
to prompt licensees/applicants to
address such safety concerns.

The NRC recognizes that a cask design
certified years ago may not meet the
latest standards, yet it may be fully
acceptable to continue to store fuel
already in casks of that design.
Furthermore, there would be significant
safety considerations if spent fuel were
to be repackaged. When considering
repackaging, safety considerations
associated with the repackaging
operation should be weighed against
any safety concerns with leaving the
spent fuel in its existing storage
container. Renewal for an existing
loaded cask should consider the initial
licensing basis. For an unloaded cask or
an older cask design whose CoC has
expired, it would be prudent to review
it against the latest standards.
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F. Why is the NRC adding a definition
for the term “‘time-limited aging
analyses”’?

Time-Limited Aging Analyses (TLAA)
is a process to assess systems,
structures, and components (SSCs)
important to safety which have a time-
dependent operating life. The NRC is
proposing to add a definition for TLAA
because TLAA would be required for
the renewal of a site-specific license
under proposed § 72.42(a)(1) and for the
renewal of a spent fuel storage cask CoC
under proposed § 72.240(c)(2).
Furthermore, stakeholders asked for a
definition of “time-limited aging
analyses” when they reviewed the
initial guidance document for the Surry
and H. B. Robinson site-specific ISFSI
license renewals.

G. What is an Aging Management
Program (AMP)?

An AMP is a program for addressing
aging effects which may include
prevention, mitigation, condition
monitoring and performance monitoring
programs. SSCs must be evaluated to
demonstrate that aging effects will not
compromise the SSCs’ intended
functions during the storage period.

H. Why is the NRC requiring an AMP?

The NRC believes that it is
appropriate to codify an AMP in Part 72
for applicants who apply to renew site-
specific ISFSI licenses or CoCs because
degradation of the SSCs at an ISFSI,
such as degradation due to corrosion,
radiation, and creep, are time-
dependent mechanisms. AMP
requirements would ensure that SSCs
will perform as designers intended
during the renewal period.

I. Why is the NRC changing the 20-year
general license term for cask designs
approved for use under the general
license provisions?

The NRC is proposing to change the
20-year general license term limit for the
storage of spent fuel in casks fabricated
under a CoC to be consistent with the
proposed revisions to CoC initial and
renewal terms (which establish a CoC
term not to exceed 40 years).

Under § 72.210, a general license for
the storage of spent fuel in an ISFSI at
power reactor sites is issued to those
persons authorized to possess or operate
nuclear power reactors under 10 CFR
Parts 50 or 52. The general license is
limited to that spent fuel which the
general licensee is authorized to possess
at the site under the specific license for
the site. The general license is further
limited to storage of spent fuel in casks
approved and fabricated under the
provisions of Subpart L of Part 72.

Currently, the general licensee’s
authority to use a particular cask design
under an approved CoC terminates 20
years after the date that the general
licensee first uses the particular cask to
store spent fuel, unless the cask’s CoC
is renewed, in which case the general
license terminates 20 years after the CoC
renewal date. In the event the cask’s
CoC were to expire, any loaded spent
fuel storage casks of that design would
need to be removed from service after a
storage period not to exceed 20 years.

The NRC proposes to revise the
regulations to specify that the general
license for the storage of spent fuel in
each cask fabricated under a CoC
commences upon the date that the
particular cask is first used by the
general licensee to store spent fuel and
shall not exceed the term certified by
the cask’s CoC, unless the cask’s GoC is
renewed, in which case the general
license terminates when the cask’s CoC
expires. The proposed rule further
specifies that if a CoC were to expire,
any loaded spent fuel storage casks of
that design would need to be removed
from service after a storage period not to
exceed the term certified by the cask’s
CoC.

J. Are there possible conflicts that could
arise for storage cask designs that are
granted a term extension that are also
approved for a different term limit as a
transportation package?

The Commission raised this issue in
its SRM for SECY-06-0152, dated
August 14, 2006. The NRC staff does not
foresee any possible conflicts. The
current regulations in Part 72 encourage,
but do not require storage cask designs
to have a compatible, approved
transportation cask. So called ““dual
use”’ systems must be separately
certified under the requirements in 10
CFR Part 71 (transportation) and Part 72
(storage). Typically, the only common
item between these systems is the inner
canister, which holds the spent fuel
contents.

Part 71 certificates for transportation
packages are issued for a 5-year term
whereas Part 72 CoCs are issued for
much longer periods (under the current
regulations, most CoCs have 20 year
terms; under the proposed rule, the CoC
term is extended to a not to exceed 40
year term). For each transportation cask
certified under 10 CFR Part 71, the CoC
specifies “approved contents.” The
description of the approved contents for
a spent fuel transportation package
defines the acceptable fuel types and
characteristics and, typically, it is the
condition of the fuel, not its age that
determines its acceptability. Spent fuel
stored in dry casks, even for extended

terms, is not expected to experience any
significant degradation that would affect
its acceptability to be shipped in a
suitable transportation cask. Part 72
general design criteria require fuel
retrievability and that design of the
storage casks should consider, to the
extent practicable, compatibility with
removal of the stored spent fuel from
the reactor site, transportation, and
ultimate disposition by the Department
of Energy. Based upon the NRC
supported INL research program and the
Surry and H.B. Robinson ISFSI renewal
applications, the NRC staff has
concluded that typical spent fuel can be
safely stored in dry casks without
appreciable degradation.

If the condition of spent fuel, or its
storage canister, was believed to have
degraded during extended storage such
that it no longer met the criteria for
approved contents, a licensee would
have other alternatives for transport of
that spent fuel. A new or modified
approved transportation cask might be
used, or the fuel might be repackaged
(or “canned”), to place it in an
acceptable configuration.

K. How do general licensees track cask
expiration dates?

General licensees maintain a schedule
for each cask used at their sites, and the
licensees submit this information to the
Comumission. Section 72.212(b)(1) of the
proposed rule requires general licensees
to notify the Commission at least 90
days before first storing spent nuclear
fuel under a general license. Section
72.212(b)(2) of the proposed rule would
require general licensees to register use
of each cask with the Commission no
later than 30 days after using that cask
to store spent fuel. To register casks,
licensees must submit their name and
address, reactor license and docket
numbers, the name and title of a person
responsible for providing additional
information concerning spent fuel
storage under the general license, the
cask certificate number, the amendment
number, if applicable, cask model
number, and the cask identification
number. With this information, the
Commission will know the loading and
expiration dates of each cask. This
information also will enable the NRC to
schedule any necessary inspections and
will permit the NRC to maintain an
independent record of use for each cask.

L. Who is responsible for applying for
CoC renewals?

The proposed rule retains the
structure of the current rule which
emphasizes the certificate holder (the
cask vendor) applying for cask renewal.
If the certificate holder chooses not to
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apply for the renewal of a particular
cask design or is no longer in business,
a general licensee may apply for
renewal in its place. If the general
licensee seeks to fabricate this cask
design, it must satisfy the applicable
requirements of Part 72, including
establishment and maintenance of the
requisite quality assurance (QA)
program.

M. Does the NRC have a definition for
“terms, conditions, and specifications”
as they relate to the CoC?

The NRC does not include a
definition for ‘“terms, conditions, and
specifications” in the proposed rule
because these words are generic in
nature, and are used in other parts of the
NRC'’s regulations without definition.

N. Under the proposed rule, can a
licensee apply CoC amendments to
previously loaded casks?

Proposed §72.212 would allow a
general licensee to apply changes
authorized by a CoC amendment to a
previously loaded cask provided that
the licensee demonstrates, through a
written evaluation, that the cask meets
the terms and conditions of the subject
CoC amendment (i.e., the loaded cask
must conform to the CoC amendment
codified by the NRC in § 72.214).

O. May a general licensee implement
only some of the authorized changes in
a CoC amendment without prior NRC
approval?

If a general licensee elects to apply
the changes authorized by a CoC
amendment to a previously loaded cask,
the cask must conform to the terms and
conditions after the changes have been
applied, including the technical
specifications of the CoC amendment.
Partial or selective application of some
of the authorized changes, but not
others, requires prior NRC approval (in
this case, the general licensee would
apply for an exemption). The basis for
allowing licensees to apply the changes
authorized by a CoC amendment to a
previously loaded cask without prior
approval from the NRC is that the cask
will remain in an analyzed condition if,
after the changes have been applied, it
conforms to the terms and conditions of
the CoC amendment. The NRC has
previously stated, ““a spent fuel storage
cask will be relied on to provide safe
confinement of radioactive material
independent of a nuclear power
reactor’s site, so long as conditions of
the Certificate of Compliance are met”
(54 FR 19381; May 5, 1989). However,
partial or selective application of a CoC
amendment’s changes would result in a

cask that would be in an unanalyzed
condition.

In a related issue, the NRC agrees with
an industry comment raised in response
to the publication of the draft
preliminary rule text (73 FR 45173;
August 4, 2008). The draft preliminary
rule text required that a general licensee
ensure that once the changes authorized
by a CoC amendment had been applied
to a previously loaded cask, that the
cask then “fully conforms” to the terms
and conditions of the CoC amendment.
The industry comment raised the
concern that the phrase “fully
conforms” was overly restrictive and
requiring conformance with all the
changes authorized by a CoC
amendment would not be feasible or
logical in certain instances, namely, in
those cases where the amended CoC
requirements do not apply to that
particular general licensee site or ISFSI
(e.g., requirements for pressurized water
reactors (PWR) fuel at a boiling water
reactor (BWR) plant).

In light of this comment, the proposed
rule language now requires that the
cask, once CoC amendment changes
have been applied, “conforms” to the
terms and conditions of the CoC
amendment. Thus, CoC amendment
requirements for PWR fuel need not be
met at a BWR plant.

Similarly, if the CoC amendment
changes the Technical Specifications for
loading, general licensees may have
difficulty demonstrating that the
previously loaded cask complies with
the new loading requirements. Proposed
10 CFR 72.212(b)(5) would require
general licensees to perform written
evaluations prior to applying the
changes authorized by an amended CoC
to a previously loaded cask. If the
evaluation indicates that the loading
conditions under the old CoC
amendment would not affect the ability
of the previously loaded cask to meet
the storage or unloading requirements of
the newer CoC amendment, general
licensees would be considered as
conforming with the terms and
conditions of the newer CoC
amendment without having to meet the
new loading requirements.

P. Do later CoC amendments encompass
earlier CoC amendments?

No, later CoC amendments do not
encompass earlier amendments unless
the language of the later CoC
amendment expressly indicates
otherwise. Generally, when the NRC
reviews an amendment to a CoC, the
NRC staff considers the changes
associated with the amendment request
only and limits its review to the
bounding conditions of the analysis.

Specific changes associated with earlier
CoC amendments for previously loaded
casks are not considered during the
review process for a later amendment.
Thus, depending on the nature of the
changes, later amendments do not
necessarily encompass earlier
amendments and sometimes may be
inconsistent with earlier amendments.

Q. Why can’t general licensees use the
10 CFR 72.48 process to apply CoC
amendment changes to previously
loaded casks?

The principal requirement of § 72.48
regarding changes to cask designs is that
the desired changes do not result in a
change in the terms, conditions, or
specifications incorporated in the CoC.
A previously loaded cask is bound by
the terms, conditions, and technical
specifications of the CoC applicable to
that cask at the time the licensee loaded
the cask. Thus, under § 72.48, a licensee
may only make those cask design
changes that do not result in a change
to the terms, conditions, or
specifications of the CoC under which
the cask was loaded. The proposed rule
would not amend § 72.48; but would
amend §72.212 by authorizing a general
licensee to apply the changes authorized
by a CoC amendment to a previously
loaded cask, provided that after the
changes have been applied, the cask
conforms to the terms and conditions,
including the technical specifications,
of the CoC amendment.

R. If a general licensee selects and
purchases a cask system under an
earlier amendment, but does not load
the casks, can the general licensee
adopt the most recent amendment for
the empty casks before loading them?

Adoption of the most recent
amendment depends on the nature of
the changes between the CoC
amendment under which the cask
system was fabricated and the most
recent amendment. CoC amendments
are routinely requested by cask
manufacturers or vendors (also referred
to as the certificate holders) to account
for advances in cask design and
technology. Some amendments will be
associated with cask hardware changes.
A cask system that was purchased under
an older amendment may or may not be
able to be modified to a cask system that
meets the most recent amendment.

Proposed § 72.212 would require that
general licensees perform written
evaluations demonstrating that the
conditions in the CoC have been met
before loading empty casks. If such an
evaluation failed to meet the conditions
in the most recent CoC amendment, the
empty cask cannot be changed to the
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most recent amendment by the general
licensee before loading. If the evaluation
demonstrates that the conditions in the
most recent CoC amendment are met,
then the most recent amendment can be
implemented to this previously
purchased empty cask.

S. What are NRC’s plans for providing
guidance and examples of aging
analyses and AMPs to licensees?

The NRC is developing a draft
Standard Review Plan (SRP) entitled,
“Standard Review Plan for License
Renewal of Independent Fuel Storage
Installations.” The intent of this SRP is
to provide guidance to the NRC staff in
reviewing the licensees’ programs for
managing the effects of aging on spent
fuel storage casks or ISFSI sites. Aging
analyses and aging management
programs are two components of an
overall program for managing the effects
of aging. Because applicants would need
to submit a time-limited aging analysis
and a description of their program to
manage the effects of aging when
applying for renewal of either CoCs or
specific licenses under the proposed
rule, this SRP would also assist
potential applicants in identifying
parameters to be included in a renewal
application and measures necessary to
ensure that the cask or ISFSI can be
operated during the renewal period
without undue risk to the public health
and safety. The draft SRP will be
published for public comment following
the publication of this proposed rule.

T. Could the NRC maintain the current
paragraph designations of 10 CFR
72.212(b)?

The NRC understands the burden
arising from changing the paragraph
designations of a regulation. However,
the NRC is proposing to rearrange the
provisions of § 72.212(b) to better
organize regulatory requirements. For
example, the proposed rule would
group recordkeeping requirements at the
end of § 72.212(b) rather than dispersing
them among other requirements, as is
currently the case. The NRC’s intent for
rearranging § 72.212(b) is to make this
provision more user-friendly. These
proposed changes are documented in
Table 1 located in Section III (Item 4) of
this document (Discussion of Proposed
Amendments by Section under the
discussion pertaining to § 72.212).

U. When are licensees required to
submit cask registration letters?

Under proposed 10 CFR 72.212(b)(2),
general licensees must submit a cask
registration letter no later than 30 days
after using (loading) that cask to store
spent fuel. One registration letter may

be submitted for a campaign that loads
more than one cask, provided that the
letter lists the cask certificate number,
the amendment number, the cask model
number, and the cask identification
number of each cask covered by the
campaign.

In addition, under proposed 10 CFR
72.212(b)(4), general licensees must
submit a cask registration letter no later
than 30 days after applying the changes
authorized by an amended CoC to a
previously loaded cask. One registration
letter may be submitted for a campaign
that applies CoC amendment changes to
more than one cask, provided that the
letter lists the cask certificate number,
the amendment number to which the
cask will conform, the cask model
number, and the cask identification
number of each cask covered by the
campaign.

V. If a CoC is not renewed, how long
would general licensees have to remove
expired casks from service?

For those dry storage systems for
which renewals are not planned, users
should plan ahead to remove these dry
storage systems from service before the
expiration of the storage terms specified
in the expired CoC. Because users are
most aware of the general cask schedule
and the number of casks to be removed
from service at their sites, users are in
the best position to develop a reasonable
schedule for the removal. The NRC
anticipates that dry storage systems with
a large number of casks in use likely
will be renewed either by the vendor or
by a user or group of users. Therefore,
it is unlikely that licensees will need to
remove a large number of casks from
service at the same time.

W. When the NRC renews a CoC, are all
amendments to that CoC simultaneously
renewed as well?

Section 72.214 lists one expiration
date for each CoC. Amendments under
a CoC may have different effective dates;
however, they share the same certificate
number and docket number. Therefore,
a single renewal application for a CoC
with updated information to reflect all
the changes would apply to all CoC
amendments.

X. If a general licensee applies for the
renewal of a given CoC (assuming the
certificate holder went out of business or
chose not to apply for the renewal of a
given CoC), and if the NRC approves the
renewal of that CoC, is the renewed CoC
available only to that general licensee or
is it available to all general licensees?

CoC certificates are generic designs
and approved by rulemaking. The
renewed CoC would be available to all

persons who hold a general license
under § 72.210.

Y. Can the requirements in the proposed
rule regarding time-limited aging
analyses for CoC renewals be based
upon a “current licensing basis”
patterned after 10 CFR Part 54 rather
than the design bases?

The NRC does not believe that the
Part 54 “current licensing basis” (CLB)
is the appropriate basis for time-limited
aging analyses in support of CoC
renewals. The NRC does not believe that
it is appropriate for the CLB to be
applied to cask CoC renewals, which are
generic. The CLB is typically the set of
NRC requirements applicable to a
specific plant and a specific licensee’s
written commitments for ensuring
compliance with and operation within
applicable NRC requirements, including
the plant specific design basis
(including all modifications and
additions to regulatory commitments
over the life of the license) that are
docketed and in effect.

Z. What is the status of the draft NRC
Regulatory Issue Summary (RIS) 2007-
26 which was issued on January 14,
2008 (73 FR 2281)7

The NRC has decided not to finalize
the draft RIS 2007-26, because proposed
§ 72.212(b) would provide a path
forward for implementation of later
amendments to previously loaded casks.
An Enforcement Guidance
Memorandum (EGM) will be issued in
conjunction with the publication of this
proposed rule to provide guidance to
NRC inspectors for exercising
enforcement discretion concerning
deficiencies related to implementing
changes, authorized by CoC
amendments to previously loaded casks,
that occurred prior to issuance of the
EGM.

AA. On what issues does the Nuclear
Regulatory Commission specifically ask
for public review and comment?

The NRC is inviting the public to
comment on the proposed rule in its
entirety. In particular, the NRC requests
public review and comment on the
proposed provisions in 10 CFR 72.212
with regard to implementation of the
requirements to allow a licensee to
apply the changes authorized by an
amended CoC to a previously loaded
cask, and whether or not the evaluation
required by 10 CFR 72.212(b)(5) should
be reviewed and approved by the NRC.
The NRC also seeks public review and
comment on whether the requirement
for an aging management program for
CoC renewals should fully address
possible site aging issues (e.g., different



Federal Register/Vol.

74, No. 177/ Tuesday, September 15,

2009 /Proposed Rules 47133

environmental conditions) for general
licensees.

III. Discussion of Proposed
Amendments by Section

1. Section 72.3, Definitions.

The proposed rule would add a
definition for “Time-limited aging
analysis.”

2. Section 72.24, Contents of
application; Technical information.

The proposed rule change to
§ 72.24(c) would require applicants
seeking initial specific licenses or
specific licensees seeking renewals to
demonstrate in sufficient detail that the
design of the ISFSI or monitored
retrievable storage installation (MRS) is
capable of performing the intended
functions for the term requested in the
application.

3. Section 72.42, Duration of license;
renewal.

The proposed rule change to
§72.42(a) would extend the term for
both an initial specific license and a
license renewal from a term of 20 years
to a term not to exceed 40 years. The
proposed rule change would also add a

requirement that specific licensees
seeking renewals submit a time-limited
aging analysis and a description of the
aging management program. Any license
renewal application will be required to
include an analysis that considers the
effects of aging on SSCs important to
safety for the requested renewal term.

The proposed rule change to
§72.42(b) would add language to
require applications for license renewal
to include design bases information as
documented in the most recently
updated final safety analysis report
(FSAR) as required by § 72.70.

4. Section 72.212, Conditions of general
license issued under § 72.210.

The proposed rule would make
several changes to § 72.212. The
proposed rule would revise
§72.212(a)(3) by changing the general
license term from 20 years after the date
that the particular cask is first used by
the general licensee to one that shall not
exceed the term certified by the cask’s
CoC after the date that the particular
cask is first used by the general licensee.
Similarly, the termination of the general
license, following any renewal, is
changed from 20 years after the renewal

date to the expiration date set forth in
the renewed CoC. The proposed rule
would change the cask removal from
service requirement from a storage
period not to exceed 20 years following
the expiration of the cask’s CoG, to one
that shall not exceed the term certified
by the cask’s CoC following the
expiration of the cask’s CoC. In
addition, the proposed rule would
substitute the term “certificate holder”
for the term “‘cask vendor” and the term
“renewal” for “reapproval” with respect
to cask designs. The proposed rule
would retain the language that if a CoC
holder does not renew a particular cask
CoC, a general licensee using casks of
that design may apply for design
renewal under § 72.240.

The proposed rule would amend
§72.212(b), including changes to
redesignate and reorganize the
provisions of that section. The following
table cross references the proposed
regulations with the current regulations.
Use of “modified” in Table 1 refers to
a rule whose content has been modified.
Remaining table entries are either new
rules or rules that have been
renumbered but whose content is
unchanged.

TABLE 1—CROSS REFERENCE OF PROPOSED REGULATIONS WITH CURRENT REGULATIONS

Proposed rule Current rule
L 202 21 () 1 OSSP PP §72.212(b)(1)(i).
22 P () 2 TP P P STUPTUSTRPPPRRPRPRIN §72.212(b)(1)(ii) (modified).
L2022 () ) OSSP PP New.
G 72.212(1D)(4) -eeveeueerte ettt h bt eE e R e ea £t ea e e Rt eae e Rt bt e b e eRe e b e bt e n e been et ea New.
L2221 () (=) OSSPSR PRRPRP §72.212(b)(2)(i) (modified).
22 P () 1) () U TP PSS UPTUSRPPTPRRPRPI §72.212(b)(2)(i)(A).
L2022 (o) 1= T () OSSPSR PRPRP §72.212(b)(2)(i)(B).
§72.212(D)(5)(1ll) +-veveemeerueemeente ettt ettt h bt a bt ea ettt eh et e ane b e bt et e n et ea §72.212(b)(2)(i)(C).
L2022 () (< OSSPSR §72.212(b)(3) (modified).
22 P () [ TP STU PSS UPTUSRPPPRRPTPR §72.212(b)(2)(ii) (modified).
L 202 =] () = PSPPSR §72.212(b)(4) (modified).
2R P (o) 1) TP TPPT ST PP PPPRRPRPRIN §72.212(b)(5).
L2022 (o) 1S T () OSSPSR PRRPRP §72.212(b)(5)(i).
G 72.212(D)(9)(11) +vnveveemeerueemeerte ettt ettt h b e R e bt ea e Rt nae et eh e e e e ene e b e bt n e te e nreea §72.212(b)(5)(ii).
L 202 2 (o) 1S T OSSPSR §72.212(b)(5)(iii).
§72.212(D)(9)(IV) +--veveeueerueeueerte ettt ettt ettt ettt h et h et h e b b a e R e Rt ea e e Rt eae Rt eh e et e eRe et e bt n e teeneneeea §72.212(b)(5)(iv).
L2 P2 (o) 15 T OSSPSR PRPRP §72.212(b)(5)(v).
G 72.212(1D)(9) (Vi) +uveveeueerueeueerte ettt ettt ettt ettt h et h e e bt a e R e R e e Rt ea e e Rt eae Rt ehe e e e eRe b e e bt e nenbeenenreea §72.212(b)(5)(vi).
L2022 () T ) OSSPSR PRPRP §72.212(b)(6).
2 P (o) T I ) TSP P PRSP UPTUSRPPTURRPRPRI §72.212(b)(7) (modified)
L2022 () T OSSPSR §72.212(b)(8)(i).
2 P (o) T 23 1 () T PSR U PSS UPTPRRRPPTPRRPRPION §72.212(b)(8)(i)(A).
L2 P () T 2 L OSSP PP §72.212(b)(8)(i)(B).
2 P (o) T 2 L IO TU PSP PTUSRPPTURRPRPR §72.212(b)(8)(i)(C).
L 202 21 () T < ) OSSPSR §72.212(b)(9).
2 P (o) [ USSP PSPPSR PPTURRPRPI §72.212(b)(10).
B 2202 - () SRS §72.212(b)(8)(ii) (modified).
222 ] (< ) IO STP PSS UPTUSRPPPRRPPRON §72.212(b)(8)(iii) (modified).
B 2202 - () LR SRSOS §72.212(b)(1)(iii).

The proposed rule would redesignate
§72.212(b)(1)() as § 72.212(b)(1) and
would make minor editorial changes to
this provision.

The proposed rule would redesignate
§72.212(b)(1)(ii) as § 72.212(b)(2) and
further revise the provision to add a
requirement that general licensees,

when registering a cask no later than 30
days after loading, include the CoC
amendment number, if applicable.
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The proposed rule would add a new
provision, § 72.212(b)(3), that
emphasizes the requirement that general
licensees must conform to the terms,
conditions, and specifications of a CoC
or an amended CoC listed in § 72.214.
Partial or selective application of the
terms, conditions, and specifications of
a CoC or an amended CoC, without prior
NRC approval, will result in a cask that
is in an unanalyzed condition and is
therefore, prohibited.

The proposed rule would add a new
provision, § 72.212(b)(4), that would
require registration of those previously
loaded casks no later than 30 days after
applying the changes authorized by an
amended CoC.

The proposed rule would redesignate
§72.212(b)(2)(i) as § 72.212(b)(5).
Proposed § 72.212(b)(5) would expand
the scope of § 72.212(b)(2)(i) to require
written evaluations before applying the
changes authorized by an amended CoC
to a previously loaded cask. Thus, the
proposed rule would require a written
evaluation before loading the cask with
spent fuel and an additional written
evaluation before any changes
authorized by a CoC amendment are
applied to a previously loaded cask. The
proposed rule would redesignate
§72.212(b)(2)(i)(A) as § 72.212(b)(5)(i)
and revise it to specify that the written
evaluations are to establish that the cask
will conform to the terms, conditions,
and specifications of a CoC or amended
CoC after the cask is loaded with spent
fuel or the changes authorized by an
amended CoC have been applied. The
proposed rule would redesignate
§§72.212(b)(2)(1)(B) and (C] as
§§72.212(b)(5)(ii) and (iii), respectively.

The proposed rule would regemgnate
§72.212(b)(3) as § 72.212(b)(6) and
revise it to add a reference to an
amended CoC.

The proposed rule would redesignate
§72.212(b)(2)(ii) as § 72.212(b)(7) and
revise it to add a requirement to
evaluate any changes to the site
parameters determination and analyses
required by paragraph § 72.212(b)(6),
using the requirements of § 72.48.

The proposed rule would redesignate
§§ 72.212(b)(4) through (b)(6) as
§§72.212(b)(8) through (b)(10). The
proposed rule would make changes to
cross references and other minor
editorial changes. Proposed
§ 72.212(b)(9) reflects amendments
made to § 73.55 by two recent
rulemakings amending Part 73 (74 FR
63573; October 24, 2008, and 74 FR
13926; March 27, 2009).

The proposed rule would redesignate
§72.212(b)(7) as § 72.212(b)(11) and
revise it to add references to an
amended CoC. The proposed rule would

also add language to clarify that a
licensee must comply with the technical
specifications of the CoC, in addition to
the terms and conditions of the CoC.
Further, added language would require
the licensee to comply with the terms,
conditions, and specifications of the
amended CoC for those casks to which
the licensee has applied the changes of
an amended CoC.

The proposed rule would redesignate
§§72.212(b)(8)(i), (b)(9), and (b)(10) as
§§72.212(b)(12), (b)(13), and (b)(14),
respectively.

The proposed rule would redesignate
§§72.212(b)(8)(ii), (b)(8)(iii), and
72.212(b)(1)(iii) as §§72.212(c), (d), and
(e), respectively, and make conforming
cross-reference changes.

5. Section 72.230, Procedures for spent
fuel storage cask submittals.

The proposed rule would revise
§72.230(b) by adding language that
establishes the proposed term for a
period not to exceed 40 years. The
proposed rule would further amend
§72.230(b) by replacing the words “for
a period of at least 20 years” with “the
term proposed in the application.”

6. Section 72.236, Specific requirements
for spent fuel storage cask approval and
fabrication.

The proposed rule would revise
§72.236(g) by adding language to
require spent fuel storage casks to be
designed to store spent fuel safely for
the term proposed in the application,
eliminating the current language that
requires the cask design to store spent
fuel safely for a minimum of 20 years.

7. Section 72.238, Issuance of an NRC
Certificate of Compliance.

The proposed rule would revise
§ 72.238 by adding language that
establishes the term for a CoC to be “not
to exceed 40 years.”

8. Section 72.240 Conditions for spent
fuel storage cask renewal.

The proposed rule would revise the
heading of § 72.240 and the language of
§§ 72.240(a), (b), and (d) by replacing
the word “reapproval” with “renewal.”
The proposed rule would further revise
§72.240(a) to establish the CoC renewal
term as one not exceeding 40 years. The
proposed rule would further revise
§72.240(a) to clarify that the certificate
holder is the entity expected to apply
for renewal of the CoC, although in the
event that a certificate holder does not
apply for a CoC renewal, any general
licensee using that particular cask
design may then apply for renewal of
the CoC.

The proposed rule would add a new
§ 72.240(c) which would require that the
safety analysis report (SAR)
accompanying the renewal application
must include design bases information
as documented in the most recently
updated FSAR, a time-limited aging
analysis of structures, systems, and
components important to safety, and a
description of the program for
management of issues associated with
aging that could adversely affect
structures, systems, and components
important to safety. The proposed rule
would redesignate § 72.240(c) as
§72.240(d) and revise it to add a
requirement that any CoC renewal
application must demonstrate
compliance with Subpart G of Part 72,
the quality assurance provisions. The
proposed rule also revises the last
sentence of the provision to improve its
readability.

IV. Criminal Penalties

For the purpose of Section 223 of the
Atomic Energy Act (AEA), the
Commission is proposing to amend Part
72 under one or more of Sections 161b,
1611, or 1610 of the AEA. Willful
violations of the rule would be subject
to criminal enforcement.

V. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the AEA, as amended, or
the provisions of Title 10 of the CFR.
Although an Agreement State may not
adopt program elements reserved to
NRGC, it may wish to inform its licensees
of certain requirements via a mechanism
that is consistent with the particular
State’s administrative procedure laws
but does not confer regulatory authority
on the State.

VI. Plain Language

The Presidential Memorandum “Plain
Language in Government Writing”’
published June 10, 1998 (63 FR 31883),
directed that the Government’s
documents be in clear and accessible
language. The NRC requests comments
on this proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the NRC as explained in the
ADDRESSES caption of this document.
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VIL Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this proposed rule, the
NRC would clarify the terms for dry
spent fuel storage cask designs, or CoCs,
and ISFSI licenses. In addition, the
proposed action also allows Part 72
general licensees to implement changes
authorized by an amended CoC to a cask
loaded under the initial CoC or an
earlier amended CoC (a “previously
loaded cask’). These actions do not
constitute the establishment of a
standard that establishes generally
applicable requirements.

VIIIL. Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in Subpart A of 10 CFR
Part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The NRC has prepared an
environmental assessment and, on the
basis of this environmental assessment,
has made a finding of no significant
impact. The proposed amendments are
procedural in nature whereby extended
license and CoC terms and the
implementation of CoC amendments to
previously loaded casks could be
achieved by exemptions under the
current regulations. They will not have
a significant incremental effect on the
environment. Therefore, the NRC has
determined that an environmental
impact statement is not necessary for
this rulemaking.

The determination of this
environmental assessment is that there
will be no significant impact to the
public from this action. However, the
general public should note that the NRC
welcomes public participation.
Comments on any aspect of the
Environmental Assessment may be
submitted to the NRC as indicated
under the ADDRESSES heading in this
document.

The NRC has sent a copy of the
Environmental Assessment and this
proposed rule to every State Liaison
Officer and requested their comments
on the Environmental Assessment. The
Environmental Assessment may be
examined at the NRC Public Document

Room, Room O-1F21, 11555 Rockville
Pike, Rockville, MD 20852.

IX. Paperwork Reduction Act
Statement

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). This rule has been
submitted to the Office of Management
and Budget (OMB) for review and
approval of the information collection
requirements.

Type of submission, new or revision:
Revision.

The title of the information collection:
10 CFR Part 72, “License and Certificate
of Compliance Terms”.

The form number if applicable: Not
applicable.

How often the collection is required:
On occasion.

Who will be required or asked to
report: Nuclear power plant licensees
who operate and maintain an ISFSI
under the general license provisions of
10 CFR Part 72, site-specific ISFSI
licensees, and CoC holders for spent
nuclear fuel dry cask storage designs.

An estimate of the number of annual
responses: 109.6 (or approximately 329
responses over three years). This
includes 101.6 annual responses + 8
annual recordkeepers.

The estimated number of annual
respondents: 46.

An estimate of the total number of
hours needed annually to complete the
requirement or request: — 39 hours
(savings of 39 hours)

Abstract: The proposed rule amends
Part 72 to clarify the terms for dry spent
fuel storage cask designs, or CoCs, and
ISFSI licenses. Specifically, the
proposed rule changes would allow for
longer initial and renewal terms for Part
72 CoCs and licenses, clarify the general
license storage term, and clarify the
difference between CoC ‘“‘reapproval”’
and “renewal.” In addition, the
proposed rule also allows Part 72
general licensees to implement changes
authorized by an amended CoC to a cask
loaded under the initial CoC or an
earlier amended CoC (a “previously
loaded cask”) without NRC approval,
provided the cask then conforms to the
terms, conditions, and specifications of
the amended CoC. Specifically, the draft
proposed rule results in changes to
information collection requirements in
Sections 72.42, 72.212, and 72.240.

The U.S. Nuclear Regulatory
Commission is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

A copy of the Office of OMB clearance
package may be viewed free of charge at
the NRC Public Document Room, One
White Flint North, 11555 Rockville
Pike, Room O-1 F21, Rockville, MD
20852. The OMB clearance package and
rule are available at the NRC Web site:
http://www.nre.gov/public-involve/doc-
comment/omb/index.html for 60 days
after the signature date of this notice
and are also available at http://
www.regulations.gov.

Send comments on any aspect of
these proposed information collections,
including suggestions for reducing the
burden and on the above issues, by
October 15, 2009 to the Records and
FOIA/Privacy Services Branch (T-5
F52), U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, or by Internet electronic mail to
INFOCOLLECTS.Resource@NRC.GOV
and to the NRC Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0132), Office of
Management and Budget, Washington,
DC 20503. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given to comments received
after this date.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

X. Regulatory Analysis

The NRC has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the NRC. The NRC
requests public comment on the draft
regulatory analysis. Comments on the
draft analysis may be submitted to the
NRC as indicated under the ADDRESSES
heading of this document. The analysis
is available for inspection in the NRC
PDR, 11555 Rockville Pike, Rockville,
MD 20852.
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XI. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This proposed rule affects only nuclear
power plant licensees and the
manufacturers of dry cask spent fuel
storage systems. These entities do not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the size
standards established by the NRC (10
CFR 2.810).

XII. Backfit Analysis

The NRC has determined that the
backfit rule (§§50.109, 72.62) does not
apply to this proposed rule because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR Chapter I. These
amendments do not require the
addition, elimination, or modification of
structures, systems, or components of an
ISFSI or of the procedures or
organization required to operate an
ISFSI. Therefore, a backfit analysis is
not required.

List of Subjects for 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
553; the NRC is proposing to adopt the
following amendments to 10 CFR part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

1. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,

88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note);
sec. 651(e), Pub. L. 109-58, 119 Stat. 806—10
(42 U.S.C. 2014, 2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2224 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In §72.3, add the definition for
“Time-limited aging analyses” in
alphabetical order to read as follows:

§72.3 Definitions.

* * * * *

Time-limited aging analyses, for the
purposes of this part, means those
licensee or certificate holder
calculations and analyses that:

(1) Involve structures, systems, and
components important to safety within
the scope of the license renewal, as
delineated in subpart F of this part, or
within the scope of the spent fuel
storage certificate renewal, as delineated
in subpart L of this part, respectively;

(2) Consider the effects of aging;

(3) Involve time-limited assumptions
defined by the current operating term,
for example, 40 years;

(4) Were determined to be relevant by
the licensee or certificate holder in
making a safety determination;

(5) Involve conclusions or provide the
basis for conclusions related to the
capability of structures, systems, and
components to perform their intended
safety functions; and

(6) Are contained or incorporated by
reference in the design bases.

3.In §72.24, revise the introductory
text of paragraph (c) to read as follows:

§72.24 Contents of application; Technical
information.

* * * * *

(c) The design of the ISFSI or MRS in
sufficient detail to support the findings
in § 72.40 for the term requested in the
application, including:

* * * * *

4.In §72.42, revise paragraphs (a) and
(b) to read as follows:

§72.42 Duration of license; renewal.

(a) Each license issued under this part
must be for a fixed period of time to be
specified in the license. The license
term for an ISFSI must not exceed 40
years from the date of issuance. The
license term for an MRS must not
exceed 40 years from the date of
issuance. Licenses for either type of
installation may be renewed by the
Commission at the expiration of the
license term upon application by the
licensee for a period not to exceed 40
years and under the requirements of this
rule. Application for renewals must
include the following:

(1) Time-limited aging analyses that
demonstrate that structures, systems,
and components important to safety will
continue to perform their intended
function for the requested period of
extended operation; and

(2) A description of the program for
management of issues associated with
aging that could adversely affect
structures, systems, and components
important to safety.

(b) Applications for renewal of a
license should be filed in accordance
with the applicable provisions of
subpart B of this part at least two years
before the expiration of the existing
license. The application must also
include design bases information as
documented in the most recently
updated FSAR as required by § 72.70.
Information contained in previous
applications, statements, or reports filed
with the Commission under the license
may be incorporated by reference
provided that these references are clear
and specific.

* * * * *

5.1In § 72.212, revise paragraphs (a)(3)
and (b) and add paragraphs (c), (d), and
(e) to read as follows:

§72.212 Conditions of general license
issued under §72.210.

(a) * % %

(3) The general license for the storage
of spent fuel in each cask fabricated
under a Certificate of Compliance
commences upon the date that the
particular cask is first used by the
general licensee to store spent fuel and
shall not exceed the term certified by
the cask’s Certificate of Compliance,
unless the cask’s Certificate of
Compliance is renewed, in which case
the general license terminates when the
cask’s Certificate of Compliance expires.
In the event that a certificate holder
does not apply for a certificate renewal
under § 72.240, any cask user or user’s
representative may apply for a
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certificate renewal. If a Certificate of
Compliance expires, casks of that design
must be removed from service after a
storage period not to exceed the term
certified by the cask’s Certificate of
Compliance.

(b) The general licensee must:

(1) Notity the Nuclear Regulatory
Commission using instructions in § 72.4
at least 90 days before first storage of
spent fuel under this general license.
The notice may be in the form of a
letter, but must contain the licensee’s
name, address, reactor license and
docket numbers, and the name and
means of contacting a person
responsible for providing additional
information concerning spent fuel under
this general license. A copy of the
submittal must be sent to the
administrator of the appropriate Nuclear
Regulatory Commission regional office
listed in appendix D to part 20 of this
chapter.

(2) Register use of each cask with the
Nuclear Regulatory Commission no later
than 30 days after using that cask to
store spent fuel. This registration may
be accomplished by submitting a letter
using instructions in § 72.4 containing
the following information: the licensee’s
name and address, the licensee’s reactor
license and docket numbers, the name
and title of a person responsible for
providing additional information
concerning spent fuel storage under this
general license, the cask certificate
number, the CoC amendment number to
which the cask conforms, unless loaded
under the initial certificate, cask model
number, and the cask identification
number. A copy of each submittal must
be sent to the administrator of the
appropriate Nuclear Regulatory
Commission regional office listed in
appendix D to part 20 of this chapter.

(3) Ensure that each cask used by the
general licensee conforms to the terms,
conditions, and specifications of a CoC
or an amended CoC listed in §72.214.

(4) In applying all the changes
authorized by an amended CoC to a cask
loaded under the initial CoC or an
earlier amended CoC, register each such
cask with the Nuclear Regulatory
Commission no later than 30 days after
applying the changes authorized by the
amended CoC. This registration may be
accomplished by submitting a letter
using instructions in § 72.4 containing
the following information: the licensee’s
name and address, the licensee’s reactor
license and docket numbers, the name
and title of a person responsible for
providing additional information
concerning spent fuel storage under this
general license, the cask certificate
number, the CoC amendment number to
which the cask conforms, cask model

number, and the cask identification
number. A copy of each submittal must
be sent to the administrator of the
appropriate Nuclear Regulatory
Commission regional office listed in
appendix D to part 20 of this chapter.

(5) Perform written evaluations,
before use and before applying the
changes authorized by an amended CoC
to a cask loaded under the initial CoC
or an earlier amended CoC, which
establish that:

(i) The cask, once loaded with spent
fuel or once the changes authorized by
an amended CoC have been applied,
will conform to the terms, conditions,
and specifications of a CoC or an
amended CoC listed in § 72.214;

(ii) Cask storage pads and areas have
been designed to adequately support the
static and dynamic loads of the stored
casks, considering potential
amplification of earthquakes through
soil-structure interaction, and soil
liquefaction potential or other soil
instability due to vibratory ground
motion; and

(iii) The requirements of § 72.104
have been met. A copy of this record
shall be retained until spent fuel is no
longer stored under the general license
issued under § 72.210.

(6) Review the Safety Analysis Report
referenced in the CoC or amended CoC
and the related NRC Safety Evaluation
Report, prior to use of the general
license, to determine whether or not the
reactor site parameters, including
analyses of earthquake intensity and
tornado missiles, are enveloped by the
cask design bases considered in these
reports. The results of this review must
be documented in the evaluation made
in paragraph (b)(5) of this section.

(7) Evaluate any changes to the
written evaluations required by
paragraph (b)(5) of this section, and any
changes to the site parameters
determination and analyses required by
paragraph (b)(6) of this section, using
the requirements of § 72.48(c). A copy of
this record shall be retained until spent
fuel is no longer stored under the
general license issued under § 72.210.

(8) Before use of the general license,
determine whether activities related to
storage of spent fuel under this general
license involve a change in the facility
Technical Specifications or require a
license amendment for the facility
pursuant to § 50.59(c)(2) of this chapter.
Results of this determination must be
documented in the evaluations made in
paragraph (b)(5) of this section.

(9) Protect the spent fuel against the
design basis threat of radiological
sabotage in accordance with the same
provisions and requirements as are set
forth in the licensee’s physical security

plan pursuant to § 73.55 of this chapter
with the following additional conditions
and exceptions:

(i) The physical security organization
and program for the facility must be
modified as necessary to assure that
activities conducted under this general
license do not decrease the effectiveness
of the protection of vital equipment in
accordance with § 73.55 of this chapter.

(ii) Storage of spent fuel must be
within a protected area, in accordance
with § 73.55(e) of this chapter, but need
not be within a separate vital area.
Existing protected areas may be
expanded or new protected areas added
for the purpose of storage of spent fuel
in accordance with this general license;

(iii) For the purpose of this general
license, personnel searches required by
§ 73.55(h) of this chapter before
admission to a new protected area may
be performed by physical pat-down
searches of persons in lieu of firearms
and explosives detection equipment;

(iv) The observational capability
required by § 73.55(i)(3) of this chapter
as applied to a new protected area may
be provided by a guard or watchman on
patrol in lieu of video surveillance
technology; and

(v) Each general licensee that receives
and possesses power reactor spent fuel
and other radioactive materials
associated with spent fuel storage shall
protect Safeguards Information against
unauthorized disclosure in accordance
with the requirements of § 73.21 and the
requirements of § 73.22 or § 73.23 of this
chapter, as applicable; and

(vi) For the purpose of this general
license, the licensee is exempt from
requirements to interdict and neutralize
threats in § 73.55(k) of this chapter.

(10) Review the reactor emergency
plan, quality assurance program,
training program, and radiation
protection program to determine if their
effectiveness is decreased and, if so,
prepare the necessary changes and seek
and obtain the necessary approvals.

(11) Maintain a copy of the CoC and,
for those casks to which the licensee has
applied the changes of an amended CoC,
the amended CoC, and the documents
referenced in such Certificates, for each
cask model used for storage of spent
fuel, until use of the cask model is
discontinued. The licensee shall comply
with the terms, conditions, and
specifications of the CoC and, for those
casks to which the licensee has applied
the changes of an amended CoC, the
terms, conditions, and specifications of
the amended CoC.

(12) Accurately maintain the record
provided by the cask supplier for each
cask that shows, in addition to the
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information provided by the cask
vendor, the following:

(i) The name and address of the cask
vendor or lessor;

(ii) The listing of spent fuel stored in
the cask; and

(iii) Any maintenance performed on
the cask.

(13) Conduct activities related to
storage of spent fuel under this general
license only in accordance with written
procedures.

(14) Make records and casks available
to the Commission for inspection.

(c) The record described in paragraph
(b)(12) of this section must include
sufficient information to furnish
documentary evidence that any testing
and maintenance of the cask has been
conducted under an NRGC-approved
quality assurance program.

(d) In the event that a cask is sold,
leased, loaned, or otherwise transferred
to another registered user, the record
described in paragraph (b)(12) of this
section must also be transferred to and
must be accurately maintained by the
new registered user. This record must be
maintained by the current cask user
during the period that the cask is used
for storage of spent fuel and retained by
the last user until decommissioning of
the cask is complete.

(e) Fees for inspections related to
spent fuel storage under this general
license are those shown in § 170.31 of
this chapter.

6.In § 72.230, revise paragraph (b) to
read as follows:

§72.230 Procedures for spent fuel storage
cask submittals.
* * * * *

(b) Casks that have been certified for
transportation of spent fuel under part
71 of this chapter may be approved for
storage of spent fuel under this subpart.
An application must be submitted in
accordance with the instructions
contained in § 72.4, for a proposed term
not to exceed 40 years. A copy of the
CoC issued for the cask under part 71
of this chapter, and drawings and other
documents referenced in the certificate,
must be included with the application.
A safety analysis report showing that
the cask is suitable for storage of spent
fuel, for the term proposed in the

application, must also be included.
* * * * *

7.1n §72.236, revise paragraph (g) to
read as follows:

§72.236 Specific requirements for spent
fuel storage cask approval and fabrication.
* * * * *

(g) The spent fuel storage cask must
be designed to store the spent fuel safely

for the term proposed in the application,
and permit maintenance as required.
* * * * *

8. Revise §72.238 to read as follows:

§72.238 Issuance of an NRC Certificate of
Compliance.

A Certificate of Compliance for a cask
model will be issued by NRC for a term
not to exceed 40 years on a finding that
the requirements in § 72.236(a) through
(i) are met.

9. Revise § 72.240 to read as follows:

§72.240 Conditions for spent fuel storage
cask renewal.

(a) The certificate holder may apply
for renewal of the design of a spent fuel
storage cask for a term not to exceed 40
years. In the event that a certificate
holder does not apply for a cask design
renewal, any licensee that uses this cask
model under the general license issued
under § 72.210 may apply for a renewal
of that cask design for a term not to
exceed 40 years.

(b) The application for renewal of the
design of a spent fuel storage cask must
be submitted not less than 30 days
before the expiration date of the CoC.
When the applicant has submitted a
timely application for renewal, the
existing CoC will not expire until the
application for renewal has been
determined by the NRC.

(c) The application must be
accompanied by a safety analysis report
(SAR). The SAR must include the
following;:

(1) Design bases information as
documented in the most recently
updated final safety analysis report
FSAR as required by § 72.248; and

(2) Time-limited aging analyses that
demonstrate that structures, systems,
and components important to safety will
continue to perform their intended
function for the requested period of
extended operation; and

(3) A description of the program for
management of issues associated with
aging that could adversely affect
structures, systems, and components
important to safety.

(d) The design of a spent fuel storage
cask will be renewed if the conditions
in subpart G of this part and § 72.238 are
met, and the application includes a
demonstration that the storage of spent
fuel has not, in a significant manner,
adversely affected structures, systems,
and components important to safety.

Dated at Rockville, Maryland, this 8th day
of September 2009.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. E9-22126 Filed 9-14—09; 8:45 am]
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DEPARTMENT OF THE TREASURY
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12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R-1368]

FEDERAL DEPOSIT INSURANCE
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Risk-Based Capital Guidelines; Capital
Adequacy Guidelines; Capital
Maintenance: Regulatory Capital;
Impact of Modifications to Generally
Accepted Accounting Principles;
Consolidation of Asset-Backed
Commercial Paper Programs; and
Other Related Issues

AGENCY: Office of the Comptroller of the
Currency, Department of the Treasury;
Board of Governors of the Federal
Reserve System; Federal Deposit
Insurance Corporation; and Office of
Thrift Supervision, Department of the
Treasury.

ACTION: Notice of proposed rulemaking
with request for public comment.

SUMMARY: The Office of the Comptroller
of the Currency (OCC), Board of
Governors of the Federal Reserve
System (Board), Federal Deposit
Insurance Corporation (FDIC), and the
Office of Thrift Supervision (OTS)
(collectively, the agencies) are
requesting comment on a proposal to
modify their general risk-based and
advanced risk-based capital adequacy
frameworks to eliminate the exclusion
of certain consolidated asset-backed
commercial paper programs from risk-
weighted assets and provide a
reservation of authority in their general
risk-based and advanced risk-based
capital adequacy frameworks to permit
the agencies to require banking
organizations to treat entities that are
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not consolidated under accounting
standards as if they were consolidated
for risk-based capital purposes,
commensurate with the risk relationship
of the banking organization to the
structure. The agencies are issuing this
proposal and request for comment to
better align capital requirements with
the actual risk of certain exposures and
to obtain information and views from
the public on the effect on regulatory
capital that will result from the
implementation of the Financial
Accounting Standard Board’s (FASB)
Statement of Financial Accounting
Standards No. 166, Accounting for
Transfers of Financial Assets, an
Amendment of FASB Statement No. 140
and Statement of Financial Accounting
Standards No. 167, Amendments to
FASB Interpretation No. 46(R).

DATES: Comments on this notice of
proposed rulemaking must be received
by October 15, 2009.

ADDRESSES: Comments should be
directed to:

OCC: Because paper mail in the
Washington, DC area and at the agencies
is subject to delay, commenters are
encouraged to submit comments by the
Federal eRulemaking Portal or e-mail, if
possible. Please use the title “Risk-
Based Capital Guidelines; Capital
Adequacy Guidelines; Capital
Maintenance: Regulatory Capital;
Impact of Modifications to Generally
Accepted Accounting Principles;
Consolidation of Asset-Backed
Commercial Paper Programs; and Other
Related Issues” to facilitate the
organization and distribution of the
comments. You may submit comments
by any of the following methods:

e Federal eRulemaking Portal—
“Regulations.gov”’: Go to http://
www.regulations.gov. Under the ‘“More
Search Options” tab click next to the
“Advanced Docket Search” option
where indicated, select “Comptroller of
the Currency” from the agency drop-
down menu, then click “Submit.” In the
“Docket ID”’ column, select “OCC-
2009-0012" to submit or view public
comments and to view supporting and
related materials for this proposed rule.
The “How to Use This Site”” link on the
Regulations.gov home page provides
information on using Regulations.gov,
including instructions for submitting or
viewing public comments, viewing
other supporting and related materials,
and viewing the docket after the close
of the comment period.

e E-mail:
regs.comments@occ.treas.gov.

e Mail: Office of the Comptroller of
the Currency, 250 E Street, SW., Mail
Stop 2-3, Washington, DC 20219.

e Fax:(202) 874-5274.

¢ Hand Delivery/Courier: 250 E
Street, SW., Mail Stop 2—-3, Washington,
DC 20219.

Instructions: You must include
“OCC” as the agency name and “Docket
Number OCC-2009-0012" in your
comment. In general, the OCC will enter
all comments received into the docket
and publish them on the
Regulations.gov Web site without
change, including any business or
personal information that you provide
such as name and address information,
e-mail addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
enclose any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
proposed rule by any of the following
methods:

e Viewing Comments Electronically:
Go to http://www.regulations.gov, under
the “More Search Options” tab click
next to the “Advanced Document
Search” option where indicated, select
“Comptroller of the Currency” from the
agency drop-down menu, then click
“Submit.” In the “Docket ID”’ column,
select “OCC-2009-0012" to view public
comments for this rulemaking action.

e Viewing Comments Personally: You
may inspect and photocopy comments
at the OCG, 250 E. Street, SW.,
Washington, DC. For security reasons,
the OCC requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 874-4700.
Upon arrival, visitors must present valid
government-issued photo identification
and submit to security screening in
order to inspect and photocopy
comments.

e Docket: You may view or request
available background documents and
project summaries using the methods
described above.

Board: You may submit comments,
identified by Docket No. R-1368, by any
of the following methods:

o Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e FAX:(202) 452—-3819 or (202) 452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Street, NW.) between 9 a.m. and 5 p.m.
on weekdays.

FDIC: You may submit comments by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.FDIC.gov/regulations/laws/
federal/propose.html.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429.

e Hand Delivered/Courier: The guard
station at the rear of the 550 17th Street
Building (located on F Street), on
business days between 7 a.m. and 5 p.m.

e E-mail: comments@FDIC.gov.

Instructions: Comments submitted
must include “FDIC” and “RIN 3064—
AD48.” Comments received will be
posted without change to http://
www.FDIC.gov/regulations/laws/
federal/propose.html, including any
personal information provided.

OTS: You may submit comments,
identified by OTS-2009-0015, by any of
the following methods:

e Federal eRulemaking Portal:
“Regulations.gov”’: Go to http://
www.regulations.gov. Under the “more
Search Options” tab click next to the
“Advanced Docket Search” option
where indicated, select “Office of Thrift
Supervision” from the agency
dropdown menu, then click “Submit.”
In the “Docket ID” column, select
“OTS-2009-0015" to submit or view
public comments and to view
supporting and related materials for this
proposed rulemaking. The “How to Use
This Site” link on the Regulations.gov
home page provides information on
using Regulations.gov, including
instructions for submitting or viewing
public comments, viewing other
supporting and related materials, and
viewing the docket after the close of the
comment period.
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e Mail: Regulation Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention: OTS—
2009-0015.

e Facsimile: (202) 906—6518.

e Hand Delivery/Courier: Guard’s
Desk, East Lobby Entrance, 1700 G
Street, NW., from 9 a.m. to 4 p.m. on
business days, Attention: Regulation
Comments, Chief Counsel’s Office,
Attention: OTS-2009-0015.

e Instructions: All submissions
received must include the agency name
and docket number for this rulemaking.
All comments received will be posted
without change, including any personal
information provided. Comments,
including attachments and other
supporting materials received are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

e Viewing Comments Electronically:
Go to http://www.regulations.gov, under
the “More Search Options” tab click
next to the “Advanced Document
Search” option where indicated, select
“Office of Thrift Supervision” from the
agency drop-down menu, then click
“Submit.” In the “Docket ID” column,
select “OTS-2009-0015" to view public
comments for this notice of proposed
rulemaking action.

e Viewing Comments On-Site: You
may inspect comments at the Public
Reading Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906—6518. (Prior notice identifying the
materials you will be requesting will
assist us in serving you.) We schedule
appointments on business days between
10 a.m. and 4 p.m. In most cases,
appointments will be available the next
business day following the date we
receive a request.

FOR FURTHER INFORMATION CONTACT:
OCC: Paul Podgorski, Risk Expert,
Capital Policy Division, (202) 874-4755,
or Carl Kaminski, Senior Attorney, 202
874-5405, or Ron Shimabukuro, Senior
Counsel, Legislative and Regulatory
Activities Division, (202) 874-5090,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

Board: Barbara J. Bouchard, Associate
Director, (202) 452—3072, or Anna Lee
Hewko, (202) 530-6260, Manager,
Supervisory Policy and Guidance,
Division of Banking Supervision and
Regulation; or April C. Snyder, Counsel,

(202) 452-3099, or Benjamin W.
McDonough, Senior Attorney, (202)
452-2036, Legal Division. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—-4869.

FDIC: Jim Weinberger, Senior Policy
Analyst, (202) 898-7034, Christine
Bouvier, Senior Policy Analyst (Bank
Accounting), (202) 898—7289, Division
of Supervision and Consumer
Protection; or Mark Handzlik, Senior
Attorney, (202) 898—-3990, or Michael
Phillips, Counsel, (202) 898-3581,
Supervision Branch, Legal Division.

OTS: Teresa A. Scott, Senior Policy
Analyst, (202) 906—6478, Capital Risk,
Christine Smith, Senior Policy Analyst,
(202) 906-5740, Capital Risk, or Marvin
Shaw, Senior Attorney, (202) 906—6639,
Legislation and Regulation Division,
Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
I. Background

The agencies’ regulatory capital
regime for banking organizations*
incorporates both leverage and risk-
based measures. The leverage measure 2
uses on-balance sheet assets as the basis
for setting capital requirements that are
intended to limit the degree to which a
banking organization can leverage its
equity capital base. The risk-based
measures (the general risk-based capital
rules 3 and the advanced approaches
rules) 4 establish capital requirements
intended to reflect the risks associated
with on-balance sheet exposures as well
as off-balance sheet exposures, such as
guarantees, commitments, and
derivative transactions. The agencies
use generally accepted accounting
principles (GAAP), as established by
FASB, as the initial basis for
determining whether an exposure is
treated as on- or off-balance sheet for
regulatory capital purposes.

The GAAP treatment for structured
finance transactions using a special
purpose entity (SPE) generally has been
governed by the requirements of
Statement of Financial Accounting

1Unless otherwise indicated, the term “‘banking
organization” includes banks, savings associations,
and bank holding companies (BHCs).

212 CFR part 3 (OCC); 12 CFR part 208, appendix
B and 12 CFR part 225 appendix D (Board); 12 CFR
part 325.3 (FDIC); 12 CFR 567.8 (OTS).

312 CFR part 3, appendix A (OCC); 12 CFR parts
208 and 225, appendix A (Board); 12 CFR part 325,
appendix A (FDIC); and 12 CFR part 567, subpart
B (OTS). The risk-based capital rules generally do
not apply to bank holding companies with $500
million or less in consolidated assets.

412 CFR part 3, appendix C (OCC); 12 CFR part
208, appendix F and 12 CFR part 225, appendix G
(Board); 12 CFR part 325, appendix D (FDIC); 12
CFR 567, Appendix C (OTS).

Standards No. 140, Accounting for
Transfers and Servicing of Financial
Assets and Extinguishments of
Liabilities (FAS 140) and FASB
Interpretation No. 46R, Consolidation of
Variable Interest Entities (FIN 46(R)).5
Under FAS 140 (as currently in effect),
transfers of assets to an entity that meets
the definition of a qualifying special
purpose entity (QSPE) are usually
recognized as sales, which permits the
transferor to remove the assets from its
balance sheet.6 In addition, FIN 46(R)
specifically excludes QSPEs from its
scope despite the fact that many QSPEs
would have otherwise been deemed
variable interest entities (VIEs) subject
to FIN 46(R) and possible consolidation.

On June 12, 2009, FASB finalized
modifications to FAS 140 and FIN 46(R)
(the 2009 GAAP modifications) through
Statement of Financial Accounting
Standards No. 166, Accounting for
Transfers of Financial Assets, an
Amendment of FASB Statement No. 140
(FAS 166), and Statement of Financial
Accounting Standards No. 167,
Amendments to FASB Interpretation
No. 46(R) (FAS 167). FAS 166 and FAS
167 are effective as of the beginning of
a banking organization’s first annual
financial statement reporting period that
begins after November 15, 2009,
including interim periods therein, and
for interim and annual periods
thereafter.”

As discussed in further detail below,
the 2009 GAAP modifications, among
other things, remove the concept of a
QSPE from GAAP and alter the
consolidation analysis for VIEs, thereby
subjecting many VIEs that are not
consolidated under current GAAP
standards to consolidation
requirements. These changes will
require some banking organizations to
consolidate the assets, liabilities, and
equity of certain VIEs onto their balance
sheets for financial and regulatory
reporting purposes.

II. The 2009 GAAP Modifications

Under FAS 167, a VIE is an entity
whose equity investment at risk is
insufficient to permit the entity to
finance its activities without additional
subordinated financial support (for

5 Statement of Financial Accounting Standards
No. 140 (FASB 2000) and Interpretation No. 46R
(FASB 2003). All references made to FASB
Statements of Financial Accounting Standards and
Interpretations have been or will soon be included
in the FASB Accounting Standards Codification
that became effective on July 1, 2009.

6 The transfers are recognized as sales as long as
they meet other criteria contained in the 2000
version of FAS 140, as amended. See FAS 140,
paragraph 9.

7 See relevant provisions in FAS 166 paragraphs
5-7 and FAS 167 paragraphs 7-10.
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example, an entity with nominal
common equity) and/or whose equity
investors do not have rights or
obligations with respect to the entity
typical of equity investors. For example,
a VIE generally exists when the
administrators of an entity hold a
nominal common equity interest, and
debt holders hold the rest of the
economic interests in the entity (which
frequently are issued in various degrees
of subordination). Similarly, an entity is
a VIE if its equity holders, as a group,
lack the right to make decisions about
the entity’s activities; the obligation to
absorb the expected losses of the entity,
or the right to receive the expected
residual returns of the entity.® Thus, for
example, an entity whose debt holders,
rather than its common equity holders,
have all essential voting rights and the
rights to receive all revenue generated
by the entity’s assets, generally would
be a VIE.

Determining whether a specific
company is required to consolidate a
VIE under FAS 167 depends on a
qualitative analysis of whether that
company has a “controlling financial
interest” in the VIE. The analysis
focuses on the company’s power over
and interest in the VIE, rather than on
quantitative equity ownership
thresholds. A company has a controlling
financial interest in a VIE if it has (1) the
power to direct matters that most
significantly impact the activities of the
VIE, including, but not limited to,
activities that impact the VIE’s
economic performance (for example,
servicing activities); and (2) either the
obligation to absorb losses of the VIE
that potentially could be significant to
the VIE, or the right to receive benefits
from the VIE that potentially could be
significant to the VIE, or both.®

A company’s analysis of whether it
must consolidate a VIE must incorporate
the above criteria and take into account
the company’s interest(s) in the VIE and
the characteristics of the VIE, including
the involvement of other VIE interest
holders.10 FAS 167 also requires a
company to conduct ongoing
assessments using the above criteria to
determine whether a VIE is subject to
consolidation.11

FAS 166 amends FAS 140 by
removing the QSPE concept from

8FAS 167, appendix D, paragraphs 5 and 6.

9 See FAS 167, appendix D, paragraphs 14 and
14A-14G.

10 See FAS 167, appendix D, paragraphs 14C—14E.
If a company determines that power is shared
among multiple parties so that no one party is
deemed to have a controlling financial interest, it
is not required to consolidate the VIE. FAS 167,
appendix D, paragraph 14D. It is expected that some
VIEs will not be consolidated by any company.

11 See FAS 167 p. ii.

GAAP, strengthening the requirements
for recognizing the transfer of financial
assets to a third party, and requiring
companies to make additional
disclosures about any continuing
involvement they may have in financial
assets that they transfer.12 As a result, a
company that transferred financial
assets to an SPE that previously met the
definition of a QSPE must now evaluate
whether it must consolidate the assets,
liabilities, and equity of the SPE
pursuant to FAS 167. Furthermore,
under the additional disclosure
requirements in FAS 166, companies
must detail in their financial statements
their continuing involvement—through
recourse or guarantee arrangements,
servicing arrangements, or other
relationships—in any financial assets
that they transfer to an SPE (whether or
not a company is required to
consolidate the SPE following the
transfer). These disclosure requirements
apply as long as a transferring company
is involved in financial assets that it has
transferred.13

The 2009 GAAP modifications do not
provide for the grandfathering of
existing financial structures. Most
banking organizations that will be
required to consolidate and recognize
on their balance sheets many previously
unconsolidated VIEs due to the 2009
GAAP modifications will consolidate as
of January 1, 2010.14 These newly
consolidated entities will therefore be
included in relevant regulatory reports
of banking organizations, such as the
bank Reports of Condition and Income
(Call Reports), the Thrift Financial
Report (TFR), and the bank holding
company financial statements (FR Y-9C
Report). A preliminary analysis of the
2009 GAAP modifications, as well as
analysis derived from the agencies’
supervisory information, indicates that
the categories of off-balance sheet
exposures likely to be subject to
consolidation on an originating or
servicing banking organization’s balance
sheet include:

e Certain asset-backed commercial
paper (ABCP) conduits;

12 See FAS 166, appendix D, paragraphs 16A—17.

13 See FAS 166, appendix D, paragraph 16D. FAS
166 also requires companies to provide periodically
additional information about gains and losses
resulting from transfers of financial assets. See id.,
paragraph 17.

141t is anticipated that most banking
organizations affected by the 2009 GAAP
modifications have annual reporting periods
starting on January 1 and will implement the new
standards on January 1, 2010. However, some
banking organizations use different annual
reporting periods and will implement the new
standards at the beginning of their first fiscal year
that starts after November 15, 2009.

¢ Revolving securitizations structured
as master trusts, including credit card
and home equity line of credit (HELOC)
securitizations;

¢ Certain mortgage loan
securitizations not guaranteed by the
U.S. government or a U.S. government-
sponsored agency;

e Certain term loan securitizations in
which a banking organization retains a
residual interest and servicing rights,
including some student loan and
automobile loan securitizations; and

e Other SPEs, such as certain tender
option bond trusts that were designed as
QSPEs.

The 2009 GAAP modifications may also
require banking organizations to
recognize on their balance sheets certain
loan participations and other exposures
not related to asset securitization. In
addition, banking organizations may
need to establish loan loss reserves 1° to
cover incurred losses on the assets
consolidated pursuant to the 2009
GAAP modifications. Each banking
organization must determine which
structures and exposures must be
consolidated onto its balance sheet, and
assess other appropriate adjustments to
relevant financial reports, as a result of
the 2009 GAAP modifications.

Question 1: Which types of VIEs will
banking organizations have to
consolidate onto their balance sheets
due to the 2009 GAAP modifications,
which types are not expected to be
subject to consolidation, and why?
Which types are likely to be
restructured to avoid consolidation?

IIL. Regulatory Capital and the 2009
GAAP Modifications

The agencies’ capital standards
generally use GAAP treatment of an
exposure as a starting point for assessing
regulatory capital requirements for that
exposure. For example, if certain assets
of a banking organization are transferred
to a VIE through a secured financing but
remain on the banking organization’s
balance sheet under GAAP, the VIE’s
assets are risk-weighted like other
consolidated assets. However, if the
assets are securitized through sale to a
VIE that the banking organization does
not consolidate under GAAP, generally
the banking organization is required to

15 Under GAAP, an allowance for loan and lease
losses (ALLL) should be recognized when events
have occurred indicating that it is probable that an
asset has been impaired or that a liability has been
incurred as of the balance sheet date and that the
amount of the loss can be reasonably estimated.
Under the risk-based capital rules, the ALLL is a
component of tier 2 capital and, therefore, included
in the numerator of the total risk-based capital ratio.
However, the amount of ALLL that may be included
in tier 2 capital is limited to 1.25 percentage points
of gross risk-weighted assets.
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hold risk-based capital only against its
contractual exposures to the VIE.16 The
contractual exposures may take the form
of on-balance sheet exposures such as
asset-backed securities and residual
interests, and off-balance sheet
exposures such as liquidity facilities.
The 2009 GAAP modifications generally
would increase the amount of exposures
recognized on banking organizations’
balance sheets. Accordingly, under the
agencies’ current regulatory capital
requirements, the 2009 GAAP
modifications generally would result in
higher regulatory capital requirements
for those banking organizations that
must consolidate VIEs.

Under the agencies’ leverage capital
requirements, tier 1 capital is assessed
against a measure of a banking
organization’s total assets, net of the
ALLL and certain other exposures.1”
Therefore, previously unconsolidated
assets that now must be recognized on
a banking organization’s balance sheet
due to the 2009 GAAP modifications
will increase the denominator of the
banking organization’s leverage ratio.
Although the 2009 GAAP modifications
will also affect the numerator of the
risk-based and leverage capital ratios, in
many cases both the risk-based and
leverage capital ratios of affected
banking organizations will decrease
following implementation of the 2009
GAAP modifications.

The risk-based capital rules specify
the components of regulatory capital
and recognize variations of risk levels
among different exposures through
different risk-weight assignments.
Although for many years the agencies
have used financial information
reported under GAAP as the starting
point for banking organizations’
regulatory reporting requirements,8 the
risk-based capital rules adjust GAAP
balance sheet inputs where appropriate
to capture an exposure’s risk or the
ability of elements of capital to absorb
loss.19

1612 CFR part 3, appendix A, § 4 (OCC); 12 CFR
parts 208 and 225, appendix A §III (Board); 12 CFR
part 325, appendix A, §II (FDIC); 12 CFR 567.6.

17 See 12 CFR 3.2(a) (OCC); 12 CFR part 208,
appendix B §I.b and 12 CFR part 225, appendix
D, §ILb (Board); 12 CFR 325.2(m) (FDIC); 12 CFR
567.5(b)(4) (OTS).

18 Although Federal law requires that the
accounting principles applicable to bank “reports or
statements” be consistent with, or no less stringent
than GAAP, it does not require the Federal banking
agencies to adhere to GAAP when determining
compliance with regulatory capital requirements.
See 12 U.S.C. 1831n(a)(2) and 12 U.S.C. 1831n(b).

19 A notable example where the risk-based capital
rules differ from GAAP is in the requirement that
banking organizations hold capital against the
contingent risk of a number of off-balance sheet
exposures, such as loan commitments and letters of
credit, as well as against the counterparty credit risk

In their consideration of the 2009
GAAP modifications and the interaction
of the modifications with the regulatory
capital requirements, the agencies have
determined that the qualitative analysis
required under FAS 167, as well as
enhanced requirements for recognizing
transfers of financial assets under FAS
166, converge in many respects with the
agencies’ assessment of a banking
organization’s risk exposure to a
structured finance transaction and other
transactions affected by the 2009 GAAP
modifications.

In the case of some structures that
banking organizations were not required
to consolidate prior to the 2009 GAAP
modifications, the recent turmoil in the
financial markets has demonstrated the
extent to which the credit risk exposure
of the sponsoring banking organization
to such structures (and their related
assets) has in fact been greater than the
agencies estimated, and more associated
with non-contractual considerations
than the agencies had expected. For
example, recent performance data on
structures involving revolving assets 20
show that banking organizations have
often provided non-contractual
(implicit) support to prevent senior
securities of the structure from being
downgraded, thereby mitigating
reputational risk and the associated
alienation of investors, and preserving
access to cost-effective funding.

In light of this recent experience, the
agencies believe that the broader
accounting consolidation requirements
implemented by the 2009 GAAP
modifications will result in a regulatory
capital treatment that more
appropriately reflects the risks to which
banking organizations are exposed.
Additionally, the 2009 GAAP
modifications require that a banking
organization regularly update its
consolidation analysis with respect to
VIEs, and the enhanced requirements
for recognition of asset transfers and
ongoing disclosure requirements for
financial assets with which the banking
organization maintains some
relationship. These requirements are
consistent with the agencies’ view that
the capital treatment of some previously
unconsolidated VIEs does not reflect the

of derivatives. As a further example, while GAAP
includes goodwill and intangibles in total
stockholders’ equity, certain of these items are
deducted from stockholders’ equity when
calculating regulatory capital. See 12 CFR part 3,
appendix A, § 2(c) (OCC); 12 CFR parts 208 and
225, appendix A, §§IT and III.A (Board); 12 CFR
part 325, appendix A, §§I. and ILD. (FDIC); 12 CFR
567.5(a)(1)(v) and 567.5(a)(2) (OTS).

20 Typical structures of this type include
securitizations that are backed by credit card or
HELOC receivables, single and multi-seller ABCP
conduits, and structured investment vehicles.

actual risk to which the banking
organization may be exposed.

Question 2: Are there features and
characteristics of securitization
transactions or other transactions with
VIEs, other SPEs, or other entities that
are more or less likely to elicit banking
organizations’ provision of non-
contractual (implicit) support under
stressed or other circumstances due to
reputational risk, business model, or
other reasons? Commenters should
describe such features and
characteristics and the methods of
support that may be provided. The
agencies are particularly interested in
comments regarding credit card
securitizations, structured investment
vehicles, money market funds, hedge
funds, and other entities that are likely
beneficiaries of non-contractual support.

The banking agencies have carefully
considered the probable effect on
banking organizations’ regulatory
capital ratios that will result from the
2009 GAAP modifications and the
possible alignments between these
effects and the risk-based principles of
the risk-based capital rules. The
agencies have also carefully considered
the potential financial impact of the
2009 GAAP modifications on banking
organizations. As part of this
consideration, the agencies reviewed
relevant data from banking
organizations’ public financial filings
and regulatory reports as well as
information obtained from the
supervisory process, including the
results of the Supervisory Capital
Assessment Program (SCAP). The SCAP
evaluated the capital position of the
nineteen largest U.S. banking
organizations, which are also the
banking organizations most involved in
asset securitization. As part of the
SCAP, participating banking
organizations’ capital adequacy was
assessed using consolidation
assumptions consistent with standards
ultimately included in FAS 166 and
FAS 167.21

Having considered this information,
including the SCAP results, the agencies
do not, at this time, find that a
compelling basis exists for modifying
their regulatory capital requirements to
alter the effect of the 2009 GAAP
modifications on banking organizations’
minimum regulatory capital

21 A description of the design and
implementation of the SCAP can be found at http://
www.federalreserve.gov/newsevents/press/bcreg/
bcreg20090424a1.pdf. Additionally, an overview of
the results of the SCAP, including regulatory capital
ratios calculated pro forma assuming
implementation of the 2009 GAAP modifications,
can be accessed at http://www.federalreserve.gov/
newsevents/press/bcreg/bcreg20090507a1.pdf.
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requirements. Furthermore, as discussed
above, the banking agencies believe that
the capital treatment of many exposures
that would be consolidated under the
new accounting standards aligns with
risk-based capital principles and results
in more appropriate risk-based capital
charges. The agencies also believe that
it is most appropriate for the leverage
ratio to continue to reflect the total on-
balance sheet assets of a banking
organization, in keeping with its role as
a supplement to the risk-based capital
measure that limits the maximum
degree to which a banking organization
can leverage its equity capital base.22
Question 3: What effect will the 2009
GAAP modifications have on banking
organizations’ financial positions,
lending, and activities? How will the
modifications impact lending typically
financed by securitization and lending
in general? How may the modifications
affect the financial markets? What
proportion of the impact is related to
regulatory capital requirements?
Commenters should provide specific
responses and supporting data.
Question 4: As is generally the case
with respect to changes in accounting
rules, the 2009 GAAP modifications
would immediately affect banking
organizations’ capital requirements. The
agencies specifically request comment
on the impact of immediate application
of the 2009 GAAP modifications on the
regulatory capital requirements of
banking organizations that were not
included in the SCAP. In light of the
potential impact at this point in the
economic cycle of the 2009 GAAP
modifications on regulatory capital
requirements, the agencies solicit
comment on whether there are
significant costs and burdens (or
benefits) associated with immediate
application of the 2009 GAAP
modifications to regulatory capital
requirements. If there are significant
costs and burdens, or other relevant
considerations, should the agencies
consider a phase-in of the capital
requirements that would result from the
2009 GAAP modifications? Commenters
should provide specific and detailed
rationales and supporting evidence and
data to support their positions.
Additionally, if a phase-in of the
impact of the GAAP modifications is
appropriate, what type of phase-in
should be considered? For example,
would a phase-in over the course of a
four-quarter period, as described below,
for transactions entered into on or prior

2212 CFR 3.6(b) and (c) (OCC); 12 CFR part 208,
appendix B, §La. and 12 CFR part 225, appendix
D, §1.a (Board); 12 CFR part 325, appendix B
(FDIC); 12 CFR 567.5 (OTS).

to December 31, 2009, reduce costs or
burdens without reducing benefits?

Under a four-quarter phase-in
approach, the amount of a newly-
consolidated VIE’s assets that would be
subject to the phase-in would be limited
to the aggregate value of the assets held
by the entity as of the last day of the
fiscal year prior to its implementation of
the 2009 GAAP modifications. For most
banking organizations, the aggregate
value would be calculated as of
December 31, 2009.

During such a phase-in, banking
organizations would be required to hold
capital (for purposes of calculating both
the leverage and risk-based capital
ratios) incrementally against 25 percent
of exposures subject to consolidation
due to the 2009 GAAP modifications for
each of the first three quarters of 2010,
and against 100 percent of the exposures
thereafter. For example, if, as a result of
the 2009 GAAP modifications, a
banking organization would have to
consolidate $10 billion of assets
associated with transactions entered
into on or before December 31, 2009, it
would be required to include $2.5
billion of these assets in its regulatory
capital ratios the first quarter 2010, $5
billion the second, $7.5 billion the third,
and the full $10 billion of assets in the
fourth quarter and future reporting
periods. During such a phase-in period,
the amount of capital that an institution
holds against all of its exposures to a
single VIE as of December 31, 2009,
would not be reduced as a result of this
phase-in. For example, if a banking
organization is effectively required to
hold risk-based capital against all
exposures in a VIE due to a provision
of implicit recourse, that capital
treatment would continue throughout
2010. For another example, if in the first
quarter of the phase-in the amount of
capital required for a banking
organization’s credit enhancements to a
securitization on December 31, 2009,
exceeds the amount of capital required
for 25 percent (the first quarter phase-
in amount) of the newly consolidated
underlying assets, the banking
organization would be required to hold
the greater amount of capital.

Regulatory capital rules establish only
a minimum capital requirement. In all
cases, banking organizations should
hold capital commensurate with the
level and nature of the risks to which
they are exposed. Supervisors will
review a banking organization’s
securitization and other structured
finance activities on an individual
transaction and business-line basis, and
may require a banking organization to
increase its capital if they conclude that

its capital position is not commensurate
with its risk.23

IV. Asset-Backed Commercial Paper
Programs

The agencies propose to eliminate
existing provisions in the risk-based
capital rules that permit a banking
organization, if it is required to
consolidate under GAAP an ABCP
program that it sponsors, to exclude the
consolidated ABCP program assets from
risk-weighted assets and instead assess
the risk-based capital requirement
against any contractual exposures of the
organization arising from such ABCP
programs.24 The agencies also propose
to eliminate the associated provision in
the general risk-based capital rules
(incorporated by reference in the
advanced approaches) that excludes
from tier 1 capital the minority interest
in a consolidated ABCP program not
included in a banking organization’s
risk-weighted assets.2°

The agencies initially implemented
these provisions in the general risk-
based capital rules in 2004 in response
to changes in GAAP that required
consolidation of certain ABCP conduits
by sponsors. The provisions were driven
largely by the agencies’ belief at the time
that banking organizations sponsoring
ABCP conduits generally faced limited
risk exposures to ABCP programs,
because these exposures generally were
confined to the credit enhancements
and liquidity facility arrangements
banking organizations provide to these
programs.26

Additionally, the agencies believed
previously that operational controls and
structural provisions, as well as over-
collateralization or other credit
enhancements provided by the
companies that sell assets into ABCP
programs, could further mitigate the risk
to which sponsoring banking
organizations were exposed. However,
in light of the increased incidence of

2312 CFR part 3.4(b) (OCC); 12 CFR parts 208 and
225, appendix A §I (Board); 12 CFR part 325,
appendix A §IIA (FDIC); 12 CFR 567.11 (OTS).

2412 CFR part 3, appendix A, § 3(a)(5) and 12
CFR part 3, appendix C § 42(1) (OCC); 12 CFR part
208, appendix A, §II1.B.6.b and appendix F §42(1)
and 12 CFR part 225, appendix A, §IIL.B.6.b and
appendix G § 42(1) (Board); 12 CFR part 325,
appendix A, §IL.B.6.b and 12 CFR part 325,
appendix D, § 424(1) (FDIC); 12 CFR
567.6(a)(2)(vi)(E) and 12 CFR part 567, appendix C,
§42(1) (OTS).

2512 CFR part 3, appendix A, § 2(a)(3)(ii) (OCC);
12 CFR parts 208 and 225, appendix A, §IT A.1.c
(Board); 12 CFR part 325, appendix A, §.A.1.(d)
(FDIC); 12 CFR 567.5(a)(iii)(OTS). See 12 CFR part
3, appendix C § 11(a) (OCC); 12 CFR part 208,
appendix F, §11(a) and 12 CFR part 225, appendix
G, §11(a) (Board); 12 CFR part 325, appendix D,
§11(a) (FDIC); 12 CFR part 567, appendix C, § 11(a)
(OTS).

26 See 69 FR 44908 (July 28, 2004).
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banking organizations providing non-
contractual support to these programs,
as well as the general credit risk
concerns discussed above, the agencies
have reconsidered the appropriateness
of excluding consolidated ABCP
program assets from risk-weighted
assets and have determined that
continuing the exclusion is no longer
justified. Under the proposal, if a
banking organization is required to
consolidate an entity associated with an
ABCP program under GAAP, it must
hold regulatory capital against the assets
of the entity. It would not be permitted
to calculate its risk-based capital
requirements with respect to the entity
based on its contractual exposure to the
entity.

V. Reservation of Authority

The agencies expect that there may be
instances when a banking organization
structures a financial transaction with
an SPE to avoid consolidation under
FAS 166 and FAS 167, and the resulting
capital treatment is not commensurate
with the actual risk relationship of the
banking organization to the entity.
Under this proposal, the banking
organization’s primary Federal
supervisor would retain the authority to
require the banking organization to treat
the entity as if it were consolidated onto
the banking organization’s balance sheet
for risk-based capital purposes.

Question 5: The agencies request
comment on all aspects of this proposed
rule, including the proposal to remove
the exclusion of consolidated ABCP
program assets from risk-weighted
assets under the risk-based capital rules,
the proposed reservation of authority
provisions, and the regulatory capital
treatment that would result from the
2009 GAAP modifications absent
changes to the agencies’ regulatory
capital requirements.

Question 6: Does this proposal raise
competitive equity concerns with
respect to accounting and regulatory
capital treatments in other jurisdictions
or with respect to international
accounting standards?

Although the agencies believe that
GAAP, as modified, should remain the
starting point for calculating regulatory
capital ratios and that the capital
requirements resulting from the 2009
GAAP modifications generally will
result in a more appropriate reflection of
credit risk, the agencies recognize that
the principles underlying the 2009
GAAP modifications—power, benefits,
and obligation to bear losses—and the
resulting consolidation treatment, may
not in all situations and respects
correspond to a treatment that would
result from a more pure risk focus.

Question 7: Among the structures that
likely will be consolidated under the
2009 GAAP modifications, for which
types, if any, should the agencies
consider assessing a different risk-based
capital requirement than the capital
treatment that will result from the
implementation of the modifications?
How are commenters’ views influenced
by proposals for reforming the
securitization markets that require
securitizers to retain a percentage of the
credit risk on any asset that is
transferred, sold or conveyed through a
securitization? Commenters should
provide a detailed explanation and
supporting empirical analysis of why
the features and characteristics of these
structure types merit an alternative
treatment, how the risks of the
structures should be measured, and
what an appropriate alternative capital
treatment would be. Responses should
also discuss in detail with supporting
evidence how such different capital
treatment may or may not give rise to
capital arbitrage opportunities.

Question 8: Servicers of securitized
residential mortgages who participate in
the Treasury’s Making Home Affordable
Program (MHAP) receive certain
incentive payments in connection with
loans modified under the program. If a
structure must be consolidated solely
due to loan modifications under MHAP,
should these assets be included in the
leverage and risk-based capital
requirements? Commenters should
specify the rationale for an alternative
treatment and what an appropriate
alternative capital requirement would
be.

Question 9: Which features and
characteristics of transactions that may
not be subject to consolidation after the
2009 GAAP modifications become
effective should be subject to risk-based
capital requirements as if consolidated
in order to more appropriately reflect
risk?

Question 10: Will securitized loans
that remain on the balance sheet be
subjected to the same ALLL
provisioning process, including
comparable loss rates, as similar loans
that are not securitized? If the answer is
no, please explain. If the answer is yes,
how would banking organizations
reflect the benefits of risk sharing if
investors in securitized, on-balance
sheet loans absorb realized credit
losses? Commenters should provide
quantification of such benefits, and any
other effects of loss sharing, wherever
possible. Additionally, are there policy
alternatives to address any unique
challenges the pending change in
accounting standards present with
regard to the ALLL provisioning process

including, for example, the current
constraint on the amount of provisions
that are includible in tier 2 capital?
Commenters should provide
quantification of the effects of the
current limits on the includibility of
provisions in tier 2 capital and the
extent to which the 2009 GAAP
modifications and the changes in
regulatory capital requirements
proposed in this NPR affect those limits.

VI. Regulatory Analysis

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities.2” Under regulations issued by
the Small Business Administration,28 a
small entity includes a commercial
bank, bank holding company, or savings
association with assets of $175 million
or less (a small banking organization).
As of June 30, 2009, there were
approximately 2,533 small bank holding
companies, 385 small savings
associations, 749 small national banks,
432 small State member banks, and
3,040 small State nonmember banks. As
a general matter, the Board’s general
risk-based capital rules apply only to a
bank holding company that has
consolidated assets of $500 million or
more. Therefore, the proposed changes
to the Board’s capital adequacy
guidelines for bank holding companies
will not affect small bank holding
companies.

Other than the proposed
modifications to the risk-based capital
rules that would no longer allow
banking organizations to exclude
consolidated ABCP programs from risk-
weighted assets, the proposed rule does
not impose any additional obligations,
restrictions, burdens, or reporting,
recordkeeping or compliance
requirements on banks or savings
associations, including small banking
organizations, nor does it duplicate,
overlap or conflict with other Federal
rules. The agencies expect that the
proposed modifications to the general
risk-based capital rules would not
materially affect small banking
organizations because they do not
sponsor ABCP programs.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995

27 See 5 U.S.C. 603(a).
28 See 13 CFR 121.201.
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(44 U.S.C. 3506), the agencies have
reviewed the proposed rule. The Board
reviewed the proposed rule under the
authority delegated to the Board by the
Office of Management and Budget. The
agencies note that instructions related to
ABCP conduits in schedule RC-R of the
Consolidated Reports of Condition and
Income (OMB Nos. 7100-0036, 1557—
0081, and 3064—0052; FFIEC 031 and
041) and schedule HC-R of the
Consolidated Financial Statements for
Bank Holding Companies (OMB No.
7100-0128; FR Y-9C) would need to be
revised under the proposal. The
agencies, however, do not believe that
there would be any additional burden
associated with these instructional
changes as they would be in accordance
with GAAP.

OCC/OTS Executive Order 12866

Executive Order 12866 requires
Federal agencies to prepare a regulatory
impact analysis for agency actions that
are found to be “significant regulatory
actions.” Significant regulatory actions
include, among other things,
rulemakings that “have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities.” The OCC and the OTS
each determined that its portion of the
proposed rule is not a significant
regulatory action under Executive Order
12866.

OCC/OTS Unfunded Mandates Reform
Act of 1995 Determination

The Unfunded Mandates Reform Act
of 1995 29 (UMRA) requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in the expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector of
$100 million or more (adjusted annually
for inflation) in any one year. If a
budgetary impact statement is required,
section 205 of the UMRA also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC and the OTS each have
determined that its proposed rule will
not result in expenditures by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Accordingly, neither the OCC nor the
OTS has prepared a budgetary impact

29 See Public Law 104—4.

statement or specifically addressed the
regulatory alternatives considered.

Solicitation of Comments on Use of
Plain Language

Section 722 of the GLBA required the
agencies to use plain language in all
proposed and final rules published after
January 1, 2000. The agencies invite
comment on how to make this proposed
rule easier to understand. For example:

e Have the agencies organized the
material to suit your needs? If not, how
could they present the rule more
clearly?

e Are the requirements in the rule
clearly stated? If not, how could the rule
be more clearly stated?

e Do the regulations contain technical
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would achieve that?

o Is this section format adequate? If
not, which of the sections should be
changed and how?

e What other changes can the
agencies incorporate to make the
regulation easier to understand?

List of Subjects
12 CFR Part 3

Administrative practice and
procedure, Banks, Banking, Capital,
National banks, Reporting and
recordkeeping requirements, Risk.

12 CFR Part 208

Confidential business information,
Crime, Currency, Federal Reserve
System, Mortgages, Reporting and
recordkeeping requirements, Risk.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 325

Administrative practice and
procedure, Banks, banking, Capital
adequacy, Reporting and recordkeeping
requirements, Savings associations,
State nonmember banks.

12 CFR Part 567

Capital, Reporting and recordkeeping
requirements, Risk, Savings
associations.

Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR Chapter I
Authority and Issuance

For the reasons stated in the common
preamble, the Office of the Comptroller
of the Currency proposes to amend Part
3 of chapter I of Title 12, Code of
Federal Regulations as follows:

PART 3—MINIMUM CAPITAL RATIOS;
ISSUANCE OF DIRECTIVES

1. The authority citation for part 3
continues to read as follows:

Authority: 12 U.S.C. 93a, 161, 1818,
1828(n), 1828 note, 1831n note, 1835, 3907,
and 3909.

2. Section 3.4 is amended by adding
paragraph (c) to read as follows:

§3.4 Reservation of authority.

* * * * *

(c) The OCC may find that that the
capital treatment for an exposure not
subject to consolidation on the bank’s
balance sheet does not appropriately
reflect the risks imposed on the bank.
Accordingly, the OCC may require the
bank to treat the exposure as if it were
consolidated onto the bank’s balance
sheet for the purpose of determining
compliance with the bank’s minimum
risk-based capital requirements set forth
in Appendix A or Appendix C to this
Part. The OCC will look to the substance
of and risk associated with the
transaction as well as other relevant
factors the OCC deems appropriate in
determining whether to require such
treatment and in determining the bank’s
compliance with minimum risk-based
capital requirements.

3. In appendix A to Part 3:

A. In section 2, remove and reserve
paragraph (a)(3)(ii),

B. In section 3, remove and reserve
paragraph (a)(5),

C. Revise paragraph (a)(6).

The revision reads as follows:

Appendix A to Part 3—Risk Based

Capital Guidelines

* * * * *
Section 3. * * *

* * * * *
(a] * k% %

(6) Other variable interest entities subject
to consolidation. If a bank is required to
consolidate the assets of a variable interest
entity under generally accepted accounting
principles, the bank must assess a risk-based
capital charge based on the appropriate risk
weight of the consolidated assets in
accordance with sections 3(a) and 4 of this
appendix A. Any direct credit substitutes and
recourse obligations (including residual
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interests), and loans that a bank may provide
to such a variable interest entity are not
subject to any capital charge under section 4
of this appendix A.

4. In appendix C to Part 3:

A. In section 1, redesignate paragraph
(c)(3) as paragraph (c)(4),

B. Add a new paragraph (c)(3),

C. Remove section 42(1) and
redesignate section 42(m) as section
42(1)

The additions and revisions read as
follows:

Appendix C to Part 3—Capital
Adequacy Guidelines for Banks:
Internal-Ratings-Based and Advanced
Measurement Approaches

* * * * *

Section 1. * * *

(C] * * %

(3) Regulatory capital treatment of
unconsolidated entities. If the OCC
determines that the capital treatment for a
banking organization’s exposure or other
relationship to an entity not consolidated on
the bank’s balance sheet is not commensurate
with the actual risk relationship of the
banking organization to the entity, for risk-
based capital purposes, it may require the
banking organization to treat the entity as if
it were consolidated onto the bank’s balance
sheet and require the bank to hold capital
against the entity’s exposures. The OCC will
look to the substance of and risk associated
with the transaction as well as other relevant
factors the OCC deems appropriate in
determining whether to require such
treatment and in determining the bank’s
compliance with minimum risk-based capital
requirements. In making a determination
under this paragraph, the OCC will apply
notice and response procedures in the same
manner and to the same extent as the notice
and response procedures in 12 CFR 3.12.

* * * * *

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

For the reasons stated in the common
preamble, the Board of Governors of
Federal Reserve System amends parts
208 and 225 of Chapter II of title 12 of
the Code of Federal Regulations as
follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

5. The authority for part 208
continues to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481486,
601, 611, 1814, 1816, 1818, 1820(d)(9),
1833(j), 1828(0), 1831, 18310, 1831p-1,
1831r-1, 1831w, 1831x 1835a, 1882, 2901—
2907, 3105, 3310, 3331-3351, and 3905—

3909; 15 U.S.C. 78b, 78I(b), 781(i),780—4(c)(5),
78q, 78q-1, and 78w, 1681s, 1681w, 6801,
and 6805; 31 U.S.C. 5318; 42 U.S.C. 4012a,
4104a, 4104b, 4106 and 4128.

6. In appendix A to part 208:

A. Amend section I by adding a new
paragraph immediately prior to the last
undesignated paragraph,

B. Amend paragraph (c) of section
II.A.1 by removing the last sentence,

C. Remove paragraph (b) of section
II1.B.6 and redesignate paragraph (c) of
section IIL.B.6 as paragraph (b).

The addition reads as follows:

Appendix A to Part 208—Capital
Adequacy Guidelines for State Member
Banks: Risk-Based Measure

L% *x *

If the Federal Reserve determines that the
capital treatment for a bank’s exposure or
other relationship to an entity not
consolidated on the bank’s balance sheet is
not commensurate with the actual risk
relationship of the bank to the entity, for risk-
based capital purposes, it may require the
bank to treat the entity as if it were
consolidated onto the bank’s balance sheet
and require the bank to hold capital against
the entity’s exposures.

* * * * *

7. In appendix F to part 208:

A. Redesignate paragraph (c)(3) as
(c)(4) and add a new paragraph (c)(3);

B. Remove section 42(1) and
redesignate section 42(m) as section
42(1).

The addition reads as follows:

Appendix F to Part 208—Capital
Adequacy Guidelines for Banks:
Internal-Ratings-Based and Advanced
Measurement Approaches

* * * * *

Section 1. * * *

(C) * x %

(3) Regulatory capital treatment of
unconsolidated entities. If the Federal
Reserve determines that the capital treatment
for a bank’s exposure or other relationship to
an entity not consolidated on the bank’s
balance sheet is not commensurate with the
actual risk relationship of the bank to the
entity, for risk-based capital purposes, it may
require the bank to treat the entity as if it
were consolidated onto the bank’s balance
sheet and require the bank to hold capital
against the entity’s exposures.

* * * * *

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

8. The authority for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3907,
and 3909; 15 U.S.C. 1681s, 1681w, 6801 and
6805.

9. In appendix A to part 225,

A. Amend section I by adding the
following paragraph immediately prior
to the last undesignated paragraph,

B. Amend paragraph (iii) of section
II.A.1.c by removing the last sentence,

C. Remove paragraph (b) of section
II1.B.6 and redesignate paragraph (c) of
section III.B.6 as paragraph (b).

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

I‘ * k%

If the Federal Reserve determines that the
capital treatment for a banking organization’s
exposure or other relationship to an entity
not consolidated on the banking
organization’s balance sheet is not
commensurate with the actual risk
relationship of the banking organization to
the entity, for risk-based capital purposes, it
may require the banking organization to treat
the entity as if it were consolidated onto the
banking organization’s balance sheet and
require the banking organization to hold
capital against the entity’s exposures.

* * * * *

10. In appendix G to part 225,

A. In section 1, redesignate paragraph
(c)(3) as paragraph (c)(4) and add a new
paragraph (c)(3),

B. Remove section 42(1) and
redesignate section 42(m) as section
42(1).

The added text will read as follows:

Appendix F to Part 208—Capital
Adequacy Guidelines for Banks:
Internal-Ratings-Based and Advanced
Measurement Approaches

* * * * *

1‘ * k* %

(C] * Kk %

(3) Regulatory capital treatment of
unconsolidated entities. If the Federal
Reserve determines that the capital treatment
for a banking organization’s exposure or
other relationship to an entity not
consolidated on the banking organization’s
balance sheet is not commensurate with the
actual risk relationship of the banking
organization to the entity, for risk-based
capital purposes, it may require the banking
organization to treat the entity as if it were
consolidated onto the banking organization’s
balance sheet and require the banking
organization to hold capital against the
entity’s exposures.

Federal Deposit Insurance Corporation
12 CFR Chapter III

Authority for Issuance

For the reasons stated in the common
preamble, the Federal Deposit Insurance
Corporation amends Part 325 of Chapter
III of Title 12, Code of the Federal
Regulations as follows:

PART 325—CAPITAL MAINTENANCE

11. The authority citation for part 325
continues to read as follows:
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Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; Pub. L. 102—233, 105 Stat. 1761, 1789,
1790, (12 U.S.C. 1831n note); Pub. L. 102—
242, 105 Stat. 2236, as amended by Pub. L.
103-325, 108 Stat. 2160, 2233 (12 U.S.C.
1828 note); Pub. L. 102—242, 105 Stat. 2236,
2386, as amended by Pub. L. 102-550, 106
Stat. 3672, 4089 (12 U.S.C. 1828 note).

12. In Appendix A to part 325,

A. Revise section I.A.1.(d);

B. Amend section IL.A. by adding a
new paragraph 4;

C. Remove section II.B.6.b. and
redesignate section II.B.6.c. as section
11.B.6.b.

The added text to read as follows:

Appendix A to Part 325—Statement of
Policy on Risk Based Capital
* * * * *

I. * * %

A‘ L

1. * % % % %

(d) Minority interests in small business
investment companies, investment funds that
hold nonfinancial equity investments (as
defined in section II.B.(6)(ii) of this appendix
A), and subsidiaries that are engaged in non-
financial activities are not included in the
bank’s Tier 1 or total capital base if the
bank’s interest in the company or fund is
held under one of the legal authorities listed
in section IL.B.(6)(ii) of this appendix A.

* * * * *

II. * * %

A. * % % % %

4. The Director of the Division of
Supervision and Consumer Protection (DSC)
may, on a case-by-case basis, determine that
the regulatory capital treatment for an
exposure to a transaction that is not subject
to consolidation on the balance sheet is not
commensurate with the risk of the exposure
and the relationship of the bank to the
transaction. In making this determination,
the Director of DSC may require the bank to
treat the transaction as if it were consolidated
on the balance sheet of the bank for
regulatory capital purposes and calculate the
appropriate regulatory capital ratios
accordingly.

* * * * *

13. In Appendix D to part 325,

A. Amend section 1(c) by
redesignating paragraph (c)(3) as
paragraph (c)(4) and adding a new
paragraph (c)(3);

B. Remove section 42(1) and
redesignate section 42(m) as section
42(1)

The added text should read as
follows:

Appendix D to Part 325—Capital
Adequacy Guidelines for Banks:
Internal-Ratings-Based and Advanced
Measurement Approaches

* * * * *

Section 1. * * *

(C) * % %

(3) The FDIC may, on a case-by-case basis,
determine that the regulatory capital
treatment for an exposure to a transaction
that is not subject to consolidation on the
balance sheet is not commensurate with the
risk of the exposure and the relationship of
the bank to the transaction. In making this
determination, the FDIC may require the
bank to treat the transaction as if it were
consolidated on the balance sheet of the bank
for regulatory capital purposes and calculate
the appropriate regulatory capital ratios
accordingly.

* * * * *

Department of the Treasury
Office of Thrift Supervision
12 CFR Chapter V

For reasons set forth in the common
preamble, the Office of Thrift
Supervision amends part 567 of Chapter
V of title 12 of the Code of Federal
Regulations as follows:

PART 567—CAPITAL

14. The authority for citation for part
567 continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1828 (note)

15. In § 567.5 revise paragraph
(a)(1)(iii) to read as follows:

§567.5 Components of capital.

(a] * % *

(1) * Kk %

(iii) Minority interests in the equity
accounts of the subsidiaries that are
fully consolidated.

16. In Section 567.6

A. Remove paragraphs
(a)(2)(vi)(E)(3)(i) and (ii);

B. Redesignate (a)(2)(vi)(E)(3)(iii) as
(a)(2)(vi)(E)(3).

17. In Section 567.11

A. Redesignate paragraph (c)(3) as
paragraph (c)(4) and add a new
paragraph (c)(3);

B. Add paragraph (d).

The added text reads as follows:

§567.11 Reservation of authority.
* * * * *
(C] * * %

(3) OTS may find that the capital
treatment for an exposure to a
transaction not subject to consolidation
on the savings association’s balance
sheet does not appropriately reflect the
risks imposed on the savings
association. Accordingly, OTS may
require the savings association to treat
the transaction as if it were consolidated
on the savings association’s balance
sheet. OTS will look to the substance of
and risk associated with the transaction
as well as other relevant factors in

determining whether to require such
treatment and in calculating regulatory
capital as OTS deems appropriate.

* * * * *

(d) In making a determination under
this paragraph (c) of this section, the
OTS will notify the savings association
of the determination and solicit a
response from the savings association.
After review of the response by the
savings association, the OTS shall issue
a final supervisory decision regarding
the determination made under
paragraph (c) of this section.

18. In Appendix C to part 567, Section
1, redesignate paragraph (c)(3) as
paragraph (c)(4) to read as follows:

Appendix C to Part 567—Risk-Based
Capital Requirements—Internal
Ratings-Based and Advanced
Measurement Approaches

* * * * *

(C] * Kk %

(3) Regulatory capital treatment of
unconsolidated entities. OTS may find that
the capital treatment for an exposure to a
transaction not subject to consolidation on
the savings association’s balance sheet does
not appropriately reflect the risks imposed on
the savings association. Accordingly, OTS
may require the savings association to treat
the transaction as if it were consolidated on
the savings association’s balance sheet. OTS
will look to the substance of and risk
associated with the transaction as well as
other relevant factors in determining whether
to require such treatment and in calculating
regulatory capital as OTS deems appropriate.

(4) Other supervisory authority. Nothing in
this appendix limits the authority of the OTS
under any other provision of law or
regulation to take supervisory or enforcement
action, including action to address unsafe or
unsound practices or conditions, deficient
capital levels, or violations of law.

* * * * *

Appendix C to Part 567—[Amended]

19. In appendix C to part 567 remove
section 42(l) and redesignate section
42(m) as section 42(1).

By order of the Board of Governors of the
Federal Reserve System.

Jennifer J. Johnson,
Secretary of the Board.

Dated: Washington, DC, this 27th day of
August 2009.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
John C. Dugan,
Comptroller of the Currency.

Dated: August 31, 2009.
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By the Office of Thrift Supervision.
John E. Bowman,
Acting Director.
[FR Doc. E9—21497 Filed 9-14—09; 8:45 am]
BILLING CODE 6210-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0788; Directorate
Identifier 2009—-NM-193-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, and —500 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, and —500
series airplanes. This proposed AD
would require repetitive external non-
destructive inspections to detect cracks
in the fuselage skin along the chem-mill
step at stringers S—1 and S-2 right,
between station (STA) 827 and STA
847, and repair if necessary. This
proposed AD results from a report of a
hole in the fuselage skin common to
stringer S—1 and S-2 left, between STA
827 and STA 847 on an airplane that
diverted to an alternate airport due to
cabin depressurization. We are
proposing this AD to detect and correct
fatigue cracking of the fuselage skin
panels at the chem-milled steps, which
could result in sudden fracture and
failure of the fuselage skin panels, and
consequent rapid decompression of the
airplane.

DATES: We must receive comments on
this proposed AD by October 30, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6447; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0788; Directorate Identifier
2009-NM-193-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received one report from an
operator of a hole in the fuselage skin
common to stringer S—1 and S-2 left,

between station (STA) 827 and STA
847. The crack started along the chem-
mill edge along stringer S—1. The
airplane skin in the area had 20-inch
tear strap bays, and a structural full pad
up doubler provision for an emergency
locator transmitter (ELT) antenna at this
location. The airplane diverted to an
alternate airport due to cabin
depressurization and subsequent
deployment of the oxygen masks. The
airplane had accumulated 42,569 total
flight cycles. The cause of the fatigue
cracking is under investigation.
Airplanes with 10-inch tear strap bays
are also susceptible to cracks at this
location. This condition, if not
corrected, could result in sudden
fracture and failure of the fuselage skin
panels, and consequent rapid
decompression of the airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 737-53A1301, dated
September 3, 2009. The service bulletin
describes procedures for repetitive
external non-destructive inspections
(NDI) to detect cracks in the fuselage
skin along the chem-mill step at
stringers S—1 and S-2 right, between
STA 827 and STA 847, and contacting
Boeing for repair instructions. The NDI
inspections that can be used are
medium frequency eddy current,
magneto optical imaging, or c-scan. The
service bulletin specifies that it is not
necessary to inspect the chem-mill steps
under an existing repair doubler
provided all of the following apply:

e The repair was installed after the
release date of the service bulletin;

e The repair was approved by the
FAA or by a Boeing Company
Authorized Representative who was
authorized by the FAA to make such
findings; and

e The repair extends a minimum of
three rows of fasteners on each side of
the chem-mill line in the
circumferential direction.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Differences Between
the Proposed AD and the Service
Bulletin.”

Operators should note that paragraph
(i) of this AD specifies certain
conditions for terminating the repetitive
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inspections required by this AD for a
repaired area only. One of those
conditions is that the external repair
doubler be installed after September 3,
2009. This is the date Boeing Service
Bulletin 737-53A1301 became available
to operators to address the identified
unsafe condition. In any case, an initial
inspection, as required by paragraph (g)
of this AD, must still be accomplished.

Differences Between the Proposed AD
and the Service Bulletin

Boeing Alert Service Bulletin 737—
53A1301, dated September 3, 2009,

specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

¢ Using a method that we approve; or

o Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

TABLE—ESTIMATED COSTS

Interim Action

We consider this proposed AD
interim action. If final action is later
identified, we might consider further
rulemaking then.

Costs of Compliance

We estimate that this proposed AD
would affect 135 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Average Number of
Action Work hours labor rate Cost per product U.S.-registered Fleet cost
per hour airplanes
INSpection ........ccceeveeniieinienene 2 $80 | $160, per inspection cycle ........ 135 | $21,600, per inspection
cycle.
Authority for This Rulemaking 3. Will not have a significant Subject

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2009-0788;
Directorate Identifier 2009-NM-193—-AD.

Comments Due Date

(a) We must receive comments by October
30, 2009.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin 737-53A1301,
dated September 3, 2009.

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from a report of a hole
in the fuselage skin common to stringer
S—1 and S-2 left, between STA 827 and STA
847 on an airplane that diverted to an
alternate airport due to cabin
depressurization and subsequent deployment
of the oxygen masks. We are issuing this AD
to detect and correct fatigue cracking of the
fuselage skin panels at the chem-milled
steps, which could result in sudden fracture
and failure of the fuselage skin panels, and
consequent rapid decompression of the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Initial and Repetitive Inspections

(g) Before the accumulation of 35,000 total
flight cycles, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later: Except as provided by paragraph
(i) of this AD, do an external non-destructive
inspection (NDI) to detect cracks in the
fuselage skin along the chem-mill steps at
stringers S—1 and S-2 right, between STA
827 and STA 847, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1301, dated
September 3, 2009. If no cracking is found,
repeat the inspection thereafter at intervals
not to exceed 500 flight cycles, except as
provided by paragraph (i) of this AD.

Repair

(h) If any crack is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 737-53A1301, dated
September 3, 2009, specifies to contact

Boeing for repair instructions: Before further
flight, repair the crack using a method
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approved in accordance with the procedures
specified in paragraph (j) of this AD.

Optional Terminating Action for Repetitive
Inspections

(i) Installing an external repair doubler
along the chem-milled steps at stringers S—
1 and S-2 right, between STA 827 and STA
847, constitutes terminating action for the
repetitive inspections required by paragraph
(g) of this AD for the repaired area only,
provided all of the conditions specified in
paragraphs (i)(1), (i)(2), and (i)(3) of this AD
are met. The initial inspection required by
paragraph (g) of this AD must be
accomplished.

(1) The repair is installed after September
3, 2009;

(2) The repair was approved by the FAA
or by a Boeing Company Authorized
Representative who was authorized by the
FAA to make such findings; and

(3) The repair extends a minimum of three
rows of fasteners on each side of the chem-
mill line in the circumferential direction.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6447; fax (425)
917-6590. Or, e-mail information to 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on
September 4, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—22081 Filed 9-14-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2009-0700; Airspace
Docket No. 09-AWP-4]

RIN 2120-AA66

Proposed Modification of Restricted
Areas and Other Special Use Airspace;
Fallon, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the time of designation and
using agency of nine restricted areas
located in the vicinity of the Fallon
Naval Air Station (NAS), Fallon, NV, as
part of a Department of the Navy
initiative to standardize the operating
hours throughout the Fallon Airspace
Complex. The times of use are being
expanded to meet the critical need of
the Navy for additional nighttime
training, and the using agency changes
are administrative in accordance with a
Navy realignment of functions.
Additionally, this action would modify
the times of use of the four military
operation areas (MOAs) in the Fallon
Airspace Complex. Unlike restricted
areas, which are designated under 14
CFR part 73, MOAs are not rulemaking
airspace actions. However, since the
MOAs form an integral part of the
Fallon Airspace Complex the FAA is
also seeking comment on the proposed
MOA changes through this NPRM. The
MOA changes described here will also
be published in the National Flight Data
Digest (NFDD). The Navy requested
these airspace changes to provide
additional night training time to meet
combat readiness requirements
currently being carried out in
accordance with 14 CFR 99.7.

DATES: Comments must be received on
or before October 30, 2009.

ADDRESSES: Send comments on the
proposal to the U.S. Department of
Transportation, Dockets Operations, M—
30, 1200 New Jersey Avenue, SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
docket No. FAA-2009-0700 and
Airspace Docket No. 09—AWP—4, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace

and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2009-0700 and Airspace Docket No. 09—
AWP-4) and be submitted in triplicate
to the Federal Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to FAA
Docket No. FAA-2009-0700 and
Airspace Docket No. 09—-AWP—4.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publicaitons/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
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phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Western Service Center, Operations
Support Group, Federal Aviation
Administration, 1601 Lind Avenue,
SW., Renton, WA 98055.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

The Fallon Airspace Complex consists
of nine restricted areas and four MOAs
in the vicinity of the Fallon NAS, NV.
Restricted areas are regulatory airspace
designations, under Title 14 Code of
Federal Regulations (CFR) part 73,
which are established to confine or
segregate activities considered
hazardous to non-participating aircraft.
A MOA is a non-rulemaking type of
special use airspace (SUA) established
to separate or segregate certain non-
hazardous military flight activities from
aircraft operating in accordance with
instrument flight rules (IFR), and to
identify for visual flight rules (VFR)
pilots where those activities are
conducted. IFR aircraft may be routed
through an active MOA only when air
traffic control can provide approved
separation from the MOA activity. VFR
pilots are not restricted from flying in an
active MOA, but are advised to exercise
caution while doing so.

Unlike restricted areas, which are
designated through rulemaking
procedures, MOAs are non-rulemaking
airspace areas that are established
administratively and published in the
NFDD. Normally, MOA proposals are
not published in an NPRM, but instead,
are advertised for public comment
through a nonrule circular that is
distributed by an FAA Service Center
office to aviation interests in the
affected area. However, when a non-
rulemaking action is connected to a
rulemaking action, FAA procedures
allow for the non-rulemaking proposal
to be included in the NPRM. In such
cases, the NPRM replaces the nonrule
circularization requirement. Because the
proposed MOAs are an integral part of
the Fallon Airspace Complex, they are
being included in this NPRM.

Approximately eighty percent of the
current combat missions are flown at
night. It is critical that forces train in
realistic environments and the current
times of use of the Fallon Airspace

Complex does not adequately support
the Navy’s needs.

The proposed SUA changes are
described in the following sections.

Proposed MOA Changes

Churchill Low MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800
Saturday; other times by NOTAM.

Churchill High MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800
Saturday; other times by NOTAM.

Ranch High MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800
Saturday; other times by NOTAM.

Ranch MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800
Saturday; other times by NOTAM.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 73 to modify the
designated times of use to restricted
areas R—4803, Fallon; R—4804A & B,
Twin Peaks; R-4810, Desert Mountain;
R—-4812, Sand Springs; R-4813A & B,
Carson Sink; and R-4816 North &
South, Dixie Valley, NV. These changes
are part of the Fallon NAS proposal.
Specifically, the FAA is proposing
changing the current wording to include
the phrase “other times by NOTAM”.
This would allow the Navy to train
between 2330 hours and 0715 hours
local to meet their training
requirements. The Navy is currently
meeting these night training
requirements in accordance with 14
CFR 99.7, Special Security Instructions.
This action also would reflect the using
agency name change to USN, Naval
Strike and Air Warfare Center, Fallon,
NV.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when

promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it proposes to modify restricted area
airspace at Fallon NAS, Fallon, NV.

Environmental Review

This proposal will be subjected to the
appropriate environmental analysis in
accordance with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.48 [Amended]

2. 73.48 is amended as follows:
* * * * *

R-4803 Fallon, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4804A Twin Peaks, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM.
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Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4804B Twin Peaks, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. Intermittent by
NOTAM 0715 to 2330 local time daily; other
times by NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

R-4810 Desert Mountains, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

R-4812 Sand Springs, NV [Amended]

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4813A Carson Sink, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4813B Carson Sink, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. Intermittent by
NOTAM 0715 to 2330 local time daily; other
times by NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4816N Dixie Valley, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4816S Dixie Valley, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

Issued in Washington, DC, on September 2,
2009.

Edith V. Parish,

Manager, Airspace and Rules Group.

[FR Doc. E9—-22139 Filed 9-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-127270-06]

RIN 1545-BF81

Damages Received on Account of

Personal Physical Injuries or Physical
Sickness

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
exclusion from gross income for
amounts received on account of
personal physical injuries or physical
sickness. The proposed regulations
reflect amendments under the Small
Business Job Protection Act of 1996. The
proposed regulations also delete the
requirement that to qualify for exclusion
from gross income, damages received
from a legal suit, action, or settlement
agreement must be based upon “tort or
tort type rights.” The proposed
regulations affect taxpayers receiving
damages on account of personal
physical injuries or physical sickness
and taxpayers paying these damages.
DATES: Written (paper or electronic)
comments must be received by
December 14, 2009.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-127270-06), room
5203, Internal Revenue Service, Post
Office Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (REG-127270—
06), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-127270—
06).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Sheldon A. Iskow, (202) 622—4920 (not
a toll-free number); concerning the
submission of comments and/or
requests for a public hearing, Richard
Hurst at
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) to reflect
amendments made to section 104(a)(2)
of the Internal Revenue Code (Code) by
section 1605(a) and (b) of the Small
Business Job Protection Act of 1996,
Public Law 104-188, (110 Stat. 1838
(the 1996 Act)), and to delete the “tort
or tort type rights” test under § 1.104—
1(c) of the Income Tax Regulations.

As amended, section 104(a)(2)
excludes from gross income the amount
of any damages (other than punitive
damages) received (whether by suit or
agreement and whether as lump sums or
as periodic payments) on account of
personal physical injuries or physical
sickness. These proposed regulations
conform the regulations to these
statutory amendments and clarify the
changes for taxpayers and practitioners.

1. The 1996 Act Amendments

Section 1605(a) of the 1996 Act
amended section 104(a)(2) to provide
expressly that punitive damages do not
qualify for the income exclusion. The
amendment was a response to divergent
court opinions, some holding that
punitive damages are received “‘on
account of” a personal injury. See H.R.
Conf. Rept. 104-737 (1996) at 301. The
amendment is consistent with O’Gilvie
v. United States, 519 U.S. 79 (1996),
holding that punitive damages are not
compensation for personal injuries and
do not satisfy the “on account of”’ test
under section 104(a)(2).

Section 1605(a) also amended section
104(a)(2) to provide that the income
exclusion generally is limited to
amounts received on account of
personal “physical” injuries or
“physical” sickness. Section 1605(b) of
the 1996 Act further amended section
104(a) to provide that, for purposes of
section 104(a)(2), even though
emotional distress is not considered a
physical injury or a physical sickness,
damages not in excess of the amount
paid for “medical care” (described in
section 213(d)(1)(A) or (B)) for
emotional distress are excluded from
income.

The proposed regulations reflect these
statutory amendments. The proposed
regulations also provide that a taxpayer
may exclude damages received for
emotional distress “attributable” to a
physical injury or physical sickness. See
H.R. Conf. Rept. 104-737 (1996) at 301.



Federal Register/Vol.

74, No. 177/ Tuesday, September 15,

2009 /Proposed Rules 47153

2. The Tort Type Rights Test

The proposed regulations also
eliminate the requirement that
“personal injuries or sickness” be
“based upon tort or tort type rights.”
That requirement in § 1.104—1(c) was
intended to ensure that only damages
compensating for torts and similar
personal injuries qualify for exclusion
under section 104(a)(2). In United States
v. Burke, 504 U.S. 229 (1992), the
Supreme Court interpreted the tort type
rights test as limiting the section
104(a)(2) exclusion to damages for
personal injuries for which the full
range of tort-type remedies is available.
The Court held that section 104(a)(2)
did not apply to an award of back pay
under the pre-1991 version of Title VII
of the 1964 Civil Rights Act because the
damages awarded under the statute
provided only a narrow remedy and
thus did not compensate for a tort type
injury. The Burke interpretation
precluded section 104(a)(2) treatment
for similar personal injuries redressed
by “no-fault” statutes that do not
provide traditional tort-type remedies.
Many critics thought the Burke
remedies test was too restrictive.

Later legislative and judicial
developments eliminated the need to
base the section 104(a)(2) exclusion on
tort and remedies concepts. First,
Commissioner v. Schleier, 515 U.S. 323
(1995), interpreted the statutory “on
account of” test as excluding only
damages directly linked to “personal”
injuries or sickness. Second, the 1996
Act restricts the exclusion to damages
for “personal physical” injuries or
“physical sickness.”

Accordingly, under the proposed
regulations, damages for physical
injuries may qualify for the section
104(a)(2) exclusion even though the
injury giving rise to the damages is not
defined as a tort under state or common
law. Nor does the section 104(a)(2)
exclusion depend on the scope of
remedies available under state or
common law. In effect, the regulations
reverse the result in Burke by allowing
the exclusion for damages awarded
under no-fault statutes.

Proposed Effective/Applicability Date

These regulations are proposed to
apply to damages paid pursuant to a
written binding agreement, court decree,
or mediation award entered into or
issued after September 13, 1995, and
received after the date these regulations
are published as final regulations in the
Federal Register. However, taxpayers
may apply these proposed regulations to
amounts paid pursuant to a written
binding agreement, court decree, or

mediation award entered into or issued
after September 13, 1995, and received
after August 20, 1996. If applying the
proposed regulations to damages
received after August 20, 1996, results
in an overpayment of tax, the taxpayer
may file a claim for refund within the
period of limitations under section
6511.

Notwithstanding the date these
regulations are proposed to become
effective, the 1996 Act amendments to
section 104(a)(2), including the
amendment restricting the exclusion to
amounts received on account of
personal physical injuries or physical
sickness, are effective for amounts
received after August 20, 1996, except
for any amount received under a written
binding agreement, court decree, or
mediation award in effect on (or issued
on or before) September 13, 1995. Since
the 1996 Act amendments, courts have
applied the statutory effective date in
holding that amounts received on
account of nonphysical injuries are not
excludable. Hennessey v.
Commissioner, T.C. Memo 2009-132;
Green v. Commissioner, T.C. Memo
2007-39. These regulations propose to
conform existing regulations to
amended section 104(a)(2). To the
extent that existing regulations conflict
with amended section 104(a)(2), the
statute controls. See Murphy v. Internal
Revenue Service, 493 F.3d 170, 176 n*
(D.C. Cir. 2007).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (either a signed paper original
with eight (8) copies) or electronic
comments that are submitted timely to
the IRS. The IRS and the Treasury
Department specifically request

comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying.

A public hearing will be scheduled if
requested in writing by any person that
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time and place for the hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Sheldon A. Iskow of the
Office of Associate Chief Counsel
(Income Tax and Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §1.104-1, paragraph (c) is
revised to read as follows:

§1.104-1 Compensation for injuries or
sickness.
* * * * *

(c) Damages received on account of
personal physical injuries or physical
sickness—(1) In general. Section
104(a)(2) excludes from gross income
the amount of any damages (other than
punitive damages) received (whether by
suit or agreement and whether as lump
sums or as periodic payments) on
account of personal physical injuries or
physical sickness. Emotional distress is
not considered a physical injury or
physical sickness. However, damages
for emotional distress attributable to a
physical injury or physical sickness are
excluded from income under section
104(a)(2). Section 104(a)(2) also
excludes damages not in excess of the
amount paid for medical care (described
in section 213(d)(1)(A) or (B)) for
emotional distress. For purposes of this
paragraph (c), the term damages means
an amount received (other than workers’
compensation) through prosecution of a
legal suit or action, or through a
settlement agreement entered into in
lieu of prosecution.
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(2) Cause of action and remedies. The
section 104(a)(2) exclusion may apply to
damages recovered for a physical
personal injury or sickness under a
statute, even if that statute does not
provide for a broad range of remedies.
The injury need not be defined as a tort
under state or common law.

(3) Effective/applicability date. This
paragraph (c) applies to damages paid
pursuant to a written binding
agreement, court decree, or mediation
award entered into or issued after
September 13, 1995, and received after
the date these regulations are published
as final regulations in the Federal
Register. Taxpayers also may apply
these proposed regulations to damages
paid pursuant to a written binding
agreement, court decree, or mediation
award entered into or issued after
September 13, 1995, and received after
August 20, 1996. If applying these
proposed regulations to damages
received after August 20, 1996, results
in an overpayment of tax, the taxpayer
may file a claim for refund before the
period of limitations under section 6511
expires.

Notwithstanding the date these
regulations are proposed to become
effective, the statutory amendments to
section 104(a) under section 1605 of the
Small Business Job Protection Act of
1996, Public Law 104-188, (110 Stat.
1838), are effective for amounts received
after August 20, 1996, except for any
amount received under a written
binding agreement, court decree, or
mediation award in effect on (or issued
on or before) September 13, 1995.

* * * * *

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E9—22221 Filed 9-14—09; 8:45 am)]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2008-0690; FRL-8956-7]

Approval and Promulgation of State
Implementation Plans: Alaska

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve numerous revisions to Alaska’s
State Implementation Plan (SIP) relating
to the motor vehicle inspection and
maintenance program for control of
carbon monoxide (CO) in Anchorage

and Fairbanks. The State of Alaska
submitted three revisions to the Alaska
SIP: a March 29, 2002 submittal
containing minor revisions to the
Statewide Inspection and Maintenance
Program, a December 11, 2006 submittal
containing more substantial revisions to
the Statewide Inspection and
Maintenance Program, and a June 5,
2008 submittal containing major
revisions to the Statewide Inspection
and Maintenance Program
discontinuing the Inspection and
Maintenance Program in Fairbanks as an
active control measure in the SIP and
shifting it to contingency measures. EPA
is proposing to approve these submittals
because they satisfy the requirements of
the Clean Air Act (hereinafter the Act or
CAA).

Also in this action, EPA is proposing
a technical correction to the boundary
description for the Fairbanks CO
maintenance area, to correct a
transcription error in the boundary
description.

DATES: Written comments must be
received on or before October 15, 2009.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2008-0690, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. Mail: Gina Bonifacino, EPA, Office
of Air, Waste, and Toxics (AWT-107),
1200 Sixth Avenue, Suite 900, Seattle,
Washington 98101.

C. Hand Delivery: EPA, Region 10
Mailroom, 9th Floor, 1200 Sixth
Avenue, Seattle, Washington 98101.
Attention: Gina Bonifacino, Office of Air
Waste, and Toxics (AWT-107). Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2008-
0690. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless

you provide it in the body of your
comment. If you send an e-mail
comment directly to the EPA without
going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101.

FOR FURTHER INFORMATION CONTACT: Gina
Bonifacino, (206) 553—-2970, or by e-mail
at R10-Public Comments@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. Information is organized as
follows:

Table of Contents

I. Background
II. Proposed Actions
A. 2008 Submittal
B. 2006 Submittal
C. 2002 Submittal
D. 110(k)(6) Correction
III. Statutory and Executive Order Reviews

I. Background

Fairbanks North Star Borough
Maintenance Area Planning History

The urban portion of the Fairbanks
North Star Borough (FNSB or Fairbanks)
was designated in 1990 as a
nonattainment area for CO and
classified as moderate. On March 30,
1998, Fairbanks was reclassified as a
serious nonattainment area for failing to
attain the ambient eight-hour CO
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standard by the December 31, 1995
deadline. A new plan was required by
October 1, 1999; however, an attainment
plan was not submitted to EPA by the
deadline. On April 3, 2000, EPA
published a Federal Register Notice (65
FR 17444) stating that initial, mandatory
sanctions would be triggered if a new
plan was not submitted by October 2,
2001. On March, 2001, Fairbanks and
the Alaska Department of
Environmental Conservation (ADEC or
the State) submitted a request to EPA for
an extension of the attainment date from
December 31, 2000 to December 31,
2001. On May 25, 2001, EPA granted
approval. See 66 FR 28836. Alaska
submitted a new plan on August 30,
2001, and EPA approved the plan on
February 4, 2002 (67 FR 5064). ADEC
submitted a maintenance plan and
redesignation request to EPA on June
21, 2004. EPA proposed (69 FR 44632)
and approved (69 FR 44601) the plan
and redesignated the Fairbanks CO area
to attainment on July 27, 2004. The
maintenance plan relies on control
strategies needed to assure maintenance
of the National Ambient Air Quality
Standards (NAAQS) for carbon
monoxide: The Federal Motor Vehicle
Emission Control Program, a basic
inspection and maintenance (I/M)
program, a plug-in ordinance, and a
woodstove curtailment program.

Anchorage Maintenance Area Planning
History

Anchorage, Alaska, was first declared
a nonattainment area for CO and
classified as moderate on January 27,
1978. The Municipality of Anchorage
(MOA) prepared a plan to attain the
NAAQS by December 31, 1987;
however, Anchorage failed to achieve
attainment by December 31, 1987. The
Clean Air Act was amended in
November 1990, and EPA designated
Anchorage as a moderate nonattainment
area for CO and required submission of
arevised air quality plan to bring
Anchorage into attainment by December
31, 1995. EPA approved the plan in
1995. However, two violations of the
NAAQS in 1996 resulted in EPA
reclassifying Anchorage to serious
nonattainment on July 13, 1998 with an
attainment date of December 31, 2000.
The MOA submitted a new plan on
January 4, 2002 and EPA proposed
approval of the plan (67 FR 38218) on
June 3, 2002. On September 18, 2002,
EPA approved the Anchorage CO
attainment plan (67 FR 58711). The
MOA submitted a maintenance plan and
a redesignation request for the
Anchorage CO nonattainment area on
February 18, 2004. EPA proposed
approval of the Anchorage CO

maintenance plan (69 FR 25869) on May
10, 2004 and approved the plan on June
23, 2004 (69 FR 34935). The
maintenance plan relies on control
strategies needed to assure maintenance
of the NAAQS for CO. The strategy
focuses on the Federal Motor Vehicle
Emission Control Program, an I/M
program, expanded wintertime transit
service and promotion of engine
preheaters.

II. Proposed Actions

As stated above, the EPA is proposing
to approve numerous revisions to the
Alaska I/M program contained in three
SIP submittals. The March 29, 2002
submittal (the 2002 submittal) includes
minor revisions to the statewide I/'M
program contained in 18 Alaska
Administrative Code (AAC) 50 and 52,
the December 11, 2006 (the 2006
submittal) contains revisions to the
statewide I/M program contained in 18
AAC 50 and 52 and the June 5, 2008
(the 2008 submittal) contains substantial
revisions to 18 AAC 52 removing the
I/M program in Fairbanks from the
active part of the SIP and moving it to
the contingency measures portion of the
SIP. Upon EPA approval of the revised
maintenance plan, the I/M program in
Fairbanks will no longer be an active
control measure in the SIP but will be
a contingency measure that may be
implemented in the future if the need
arises.

Alaska’s SIP amendment submittals
are reviewed below in reverse
chronological order. Following the
EPA’s review of each of the submittals,
we establish the basis for a technical
correction to the Fairbanks CO area
boundary under section 110(k)(6) of the
Act. The EPA has also prepared a
Technical Support Document (TSD)
with more detailed analysis of the SIP
revisions the State of Alaska has
submitted for approval. The TSD is
available for public review as part of the
docket for this action.

A. 2008 Submittal

Clean Air Act Basis for Review

Section 110(1) of the Clean Air Act
states:

Each revision to an implementation plan
submitted by a State under this Act shall be
adopted by such State after reasonable notice
and public hearing. The Administrator shall
not approve a revision to a plan if the
revision would interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined in
section 171), or any other applicable
requirement of this Act.

EPA’s Evaluation of the State’s CAA
Section 110(1) Demonstration in the
2008 Submittal

The I/M program is a primary control
measure in the current Federally
approved CO maintenance plan for the
Fairbanks area. The State’s 2008
submittal revises the maintenance plan
for the Fairbanks area to discontinue the
I/M program beginning in calendar year
2010 and to shift it to the contingency
measures section of the SIP. To satisfy
section 110(1) of the Act, the State
submitted a technical analysis using
probabilistic rollback modeling that
demonstrates that the State will
continue to maintain the CO standard in
Fairbanks without the I/M program in
place. In addition, since based on 2006—
2008 air quality monitoring data, the
State is violating the 2006 24-hour PM; 5
standard, the State submitted a
technical analysis demonstrating that
removal of the I/M program in Fairbanks
will not result in an increase in PM> 5
direct or precursor emissions.! The
State is well within the compliance
levels for the remaining NAAQS.2

Based on our review of the State’s
analyses for CO and PM, 5, we have
concluded that the 2008 SIP revision
discontinuing the I/M program in
Fairbanks as a control measure in the
Fairbanks maintenance plan will not
interfere with attainment or
maintenance of the NAAQS, including
CO, PM; s, or any other requirement of
the Act. Accordingly, we are proposing
to approve the removal of the I/M
program in Fairbanks from the active
control measures portion of the
maintenance plan. Based on section
175(A)(d) of the Act, any measure that
is removed from the active portion of a
maintenance plan must be retained as a
contingency measure, therefore, EPA is
proposing to retain the I/M program in
the Fairbanks CO maintenance plan as
a contingency measure. See September
4, 1992 memorandum from John
Calcagni to the EPA Air Division
Directors (“Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division), which is
included in the docket for this action.

The following is EPA’s evaluation of
the State’s 2008 SIP revision that
demonstrates that removing the I/M
program in Fairbanks will not impact
attainment or maintenance of the CO
standard in Fairbanks followed by our
evaluation of the State’s analysis

1See EPA Air Quality Monitoring data http://
epa.gov/air/data/monvals.html?st~K~Alaska.

2 See EPA’s Green Book http://www.epa.gov/oar/
oagps/greenbk/index.html.
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demonstrating that removal of the I/M
program in Fairbanks will not impact
attainment or maintenance of the 24-
hour PM, 5 standard in Fairbanks.

EPA’s Evaluation of the Updated
Components of the Federally Approved
CO Maintenance Plan for Fairbanks and
our Evaluation of the State’s Analysis of
Impacts of Removing the I/M Program in
Fairbanks on the CO Standard

In the 2008 submittal, the State
provided updates to components of the
Fairbanks CO maintenance plan
reflecting removal of the I/M program in
Fairbanks and demonstrating continued
maintenance of the CO standard in
Fairbanks. These components include
an updated emissions inventory for the
period 2006—2015 reflecting the removal
of the I/M program beginning in
calendar year 2010, a demonstration of
maintenance of the CO standard in
Fairbanks without the I/M program in
place, updated contingency measures
that incorporate the I/M program as a
contingency measure, and an updated
motor vehicle emissions budget for the
CO SIP that reflects the removal of the
I/M program in Fairbanks.

The following is EPA’s evaluation of
these updated components. All of the
technical work contained in the State’s
2008 submittal was performed using the
same methodology that was used to
demonstrate maintenance in the
Fairbanks CO maintenance plan that
EPA approved in 2004. See 69 FR
44601. Where data was available,
emissions inventory and modeling
inputs were updated with more recent
information. This is explained further in
our evaluation below and in the TSD for
this proposed action.

Emissions Inventory

The State submitted an updated
emissions inventory for the period
2006—2015 reflecting the
discontinuation of the I/M program in
Fairbanks in 2010. The inventory was
prepared in accordance with EPA’s CO
emissions inventory guidance.? The
inventory includes emissions for
stationary sources, area sources, non-
road mobile sources and on-road mobile
sources on a worst case or ‘‘design
day.” 4 The complete inventory is
included in the Appendix to Volume II
Section III.C. of the State’s submittal.
The base year for the inventory is 2005
which corresponds to a year when the

3Emissions Inventory Requirements for Carbon
Monoxide State Implementation Plans EPA-450/4—
91-011.

4 A worst case design day for Fairbanks is during
the wintertime when meteorological conditions
such as inversions are present that are most likely
to cause exceedances and emissions are highest.

area was in attainment with the
standard.

The State projected the 2005 base year
inventory to the years 2006—2015 to
serve as the modeling inventory. This
modeling inventory accounts for the
elimination of the I/M program after
2009. EPA’s review of the modeling
inventory indicates that there is an
overall decline in base emissions by
4.84 tons per day (tpd) (14%) between
the 2005 base year and the 2015 horizon
planning year. This is caused by a 24%
reduction in on-road emissions (from
25.29 tpd to 19.18 tpd) during this
timeframe. The primary driver in lower
on-road emissions is a sustained
reduction in average in-use emission
rates as newer, cleaner vehicles
continue to replace older, higher
emitting vehicles. The TSD for this
proposed action contains a detailed
discussion and table of emissions from
the 2006—2015 inventory.

Maintenance Demonstration

The State used a probabilistic rollback
approach for the maintenance
demonstration in the 2008 SIP
submittal. This is the same methodology
that the State used and EPA approved
in previous submittals to model
attainment/maintenance with the CO
standard in Fairbanks. See 69 FR 44601
and the Technical Support Document
for 69 FR 44601. A detailed discussion
of the methodology and results can be
found in the Appendix to Volume II
Section III.C of the State’s submittal and
in EPA’s TSD for this proposed action.

The State’s 2008 submittal contains a
summary of the probability of
attainment through 2015 without the
I/M program in place from the
probabilistic rollback analysis.
Consistent with methods used in
previous plans submitted by the State
and approved by EPA, at least a 90%
confidence interval is desirable for a
long-term demonstration of attainment
for a maintenance plan. Based on the
modeling results contained in the
State’s submittal, the probability of
attainment is 93% or above for all years
in the State’s maintenance
demonstration (2006—2015). EPA’s
evaluation of the probabilistic rollback
modeling in the State’s 2008 submittal
concludes that the Fairbanks area will
continue to attain and maintain the CO
standard through the year 2015 without
the I/M program in place.

Contingency Measures

As a primary control strategy in the
Alaska SIP, the I/M program for
Fairbanks must be retained as a
contingency measure. In addition to this
contingency measure, the previously

approved contingency measures in the
SIP continue to apply. See 69 FR 44604.
As stated above, Section 175A(d) of the
Clean Air Act requires that maintenance
plans include as contingency measures
all control measures which were
contained in the State implementation
plan before redesignation to attainment.
To satisfy this requirement, EPA will be
removing the Fairbanks I/M Program as
a control measure in the SIP and
shifting it to a contingency measure that
will be available for implementation if
needed to ensure continued
maintenance of the ambient CO
standard. As documented in the State’s
submittal in Section III.C.9, Fairbanks
will retain the local legal authority
necessary to implement the I/M Program
as a contingency measure. Similarly, the
State will retain its authority to
implement the I/M Program under State
regulation, 18 AAC 52 (included in the
State’s submittal in the Appendix to
Section III.A.2), as specified in Alaska
Statutes 46.14.400 (included in the
State’ submittal in the Appendix to
Volume II. of this plan).

Conformity Budget

Under section 176 of the Act,
transportation plans, programs, and
projects in nonattainment or
maintenance areas that are founded or
approved under 23 U.S.C. or the Federal
Transit Act must conform to an
approved SIP. In short, a transportation
plan is deemed to conform to the
applicable SIP if the emissions resulting
from implementation of that
transportation plan are less than or
equal to the motor vehicle emission
level established in the SIP for the
maintenance year and other analysis
years. A motor vehicle emissions budget
applies as a ceiling on emissions in the
year for which it is defined, and for all
subsequent years until another year for
which a budget is defined or until a SIP
revision modifies the budget. Section
III.C.10 of the State’s submittal
discusses the motor vehicle emissions
budgets for the Fairbanks, Alaska area.
For transportation conformity and
regional conformity analysis purposes,
motor vehicle emissions budgets for CO
have been established for on-road motor
vehicle emissions.

The budget is based on the emission
inv