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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FARM CREDIT ADMINISTRATION

12 CFR Part 604
RIN 3052-AC58

Farm Credit Administration Board
Meetings; Sunshine Act

AGENCY: Farm Credit Administration.
ACTION: Direct final rule.

SUMMARY: The Farm Credit
Administration (FCA or we) issues this
direct final rule amending our
regulation on meeting announcements
to provide greater flexibility to the FCA
Board in scheduling meetings.

DATES: The regulation shall become
effective upon the expiration of 30 days
after publication in the Federal Register
during which either or both Houses of
Congress are in session. We will publish
notice of the effective date in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:

Michael Wilson, Policy Analyst, Office
of Regulatory Policy, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4124, TTY (703) 883—
4434; or

Mary Alice Donner, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4033, TTY
(703) 883—-4020.

SUPPLEMENTARY INFORMATION: The Farm

Credit Administration Board (Board)

holds its regularly scheduled meeting

on the second Thursday of each month.

Occasionally, matters may require the

Board to reschedule the monthly

meeting or to hold meetings between its

regularly scheduled monthly meetings.

We are amending § 604.425 to provide

the Board greater flexibility in

rescheduling meetings or holding
additional meetings. The current rule

provides that the Board may fix a

different time and place for a meeting

only at an earlier regularly scheduled

meeting. The new rule removes this
constraint and allows the Board to set a
time and place for a meeting by public
announcement in accordance with the
Government in the Sunshine Act, 5
U.S.C. 552b.

We are amending § 604.425 by a
direct final rulemaking. Because
§604.425 is a rule of agency procedure
not requiring notice and comment (5
U.S.C. 553(b)(A)), the amendment is
adopted as a direct final rule without
notice and comment. We will publish
notice of the effective date of the rule
following the required congressional
waiting period under section 5.17(c)(1)
of the Farm Credit Act of 1971, as
amended.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the System, considered
together with its affiliated associations,
has assets and annual income in excess
of the amounts that would qualify them
as small entities. Therefore, System
institutions are not ‘“‘small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects in 12 CFR Part 604

Sunshine Act.
m For the reasons stated in the preamble,
part 604 of chapter VI, title 12 of the
Code of Federal Regulations is amended
as follows:

PART 604—FARM CREDIT
ADMINISTRATION BOARD MEETINGS

m 1. The authority citation for part 604
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act; 12 U.S.C. 2243, 2252.

m 2. Section 604.425 is revised to read
as follows:

§604.425 Announcement of Meetings.

(a) The Board meets in the offices of
the Farm Credit Administration,
McLean, Virginia 22102-5090, on the
second Thursday of each month, unless
the Board fixes a different time and/or
place for a meeting and follows the
requirements of paragraph (b) of this
section.

(b)(1) The Farm Credit Administration
shall make available for public

inspection the time, place, and subject
matter of the meeting, and whether it is
to be open or closed, by posting notice
on its public notice board or on its
public Web site except to the extent that
such information is exempt from
disclosure under the provisions of
§604.420 of this part. The public
announcement must be made at least 1
week before the meeting, unless a
majority of the FCA Board determines
by a recorded vote that agency business
requires that a meeting be called on
lesser notice, in which case the
announcement shall be made at the
earliest practicable time.

(2) Once a meeting has been
announced, the time, place, and subject
matter of the meeting and whether it is
open or closed to the public may be
changed following the requirements of
the Government in the Sunshine Act, 5
U.S.C. 552b.

Dated: August 26, 2009.
Roland E. Smith,
Secretary, Farm Credit Administration Board.
[FR Doc. E9—-20939 Filed 8-28-09; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM410; Special Conditions No.
25-389-SC]

Special Conditions: Rosemount
Aerospace Inc. Modification to Airbus
Model A330-200 and A330-300
Airplanes: Lithium-Battery Systems

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus Model A330-200
and A330-300 airplanes. This airplane,
as modified by Rosemount Aerospace,
will have a novel or unusual design
feature associated with lithium
batteries. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
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equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is August 20, 2009.
We must receive your comments by
October 15, 2009.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM—
113), Docket No. NM410. 1601 Lind
Avenue, SW., Renton, Washington,
98057—-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM410. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Nazih Khaouly, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-2432;
facsimile (425) 227-1320.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected airplane. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We may change these special

conditions based on the comments we
receive.

If you want us to acknowledge receipt
of your comments on these special
conditions, include with your
comments a self-addressed, stamped
postcard on which you have written the
docket number. We will stamp the date
on the postcard and mail it back to you.

Background

On April 15, 2008, Rosemount
Aerospace Inc. applied for a
supplemental type certificate for
installation of a cargo video-surveillance
system (CVSS) in Airbus Model A330-
200 and A330-300 airplanes. The CVSS
uses or otherwise incorporates lithium
batteries.

Existing regulations do not adequately
address several characteristics of
lithium batteries. Lithium-battery
installations could affect the safety and
reliability of the Airbus Model A330—
200 and A330-300 airplanes. These
special conditions address
characteristics of, and safety measures
required for, lithium-battery
installations.

Type Certification Basis

Under the provisions of § 21.101,
Rosemount Aerospace Inc. must show
that the Airbus Model A330-200 and
A330-300 airplanes, as changed,
continue to meet the applicable
provisions of the regulation
incorporated by reference in Type
Certificate No. A46NM or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulation
incorporated by reference in A46NM is
14 CFR 25.1353 at Amendment 25-38.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Rosemount Aerospace Inc. CVSS
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus Model A330-200
and A330-300 airplanes must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 34 and the noise-certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate, to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model under §21.101.

Novel or Unusual Design Features

The Rosemount Aerospace Inc.
modification to Airbus Model A330-200
and A330-300 airplanes will
incorporate the following novel or
unusual design feature: a lithium-
battery system.

Discussion

The current regulations governing
installation of batteries in large,
transport-category airplanes were
derived from Civil Air Regulations
(CAR) part 4b.625(d) as part of the re-
codification of CAR 4b that established
14 CFR part 25 in February, 1965. The
new battery requirements,
§25.1353(c)(1) through (c)(4), basically
reworded the CAR requirements.

Increased use of nickel-cadmium
batteries in small airplanes resulted in
increased incidents of battery fires and
failures, which led to additional
rulemaking affecting large, transport-
category airplanes as well as small
airplanes. On September 1, 1977, and
March 1, 1978, respectively, the FAA
issued §25.1353(c)(5) and (c)(6),
governing nickel-cadmium battery
installations on large, transport-category
airplanes.

The proposed use of lithium batteries
for equipment and systems on the
Airbus Model A330-200 and A330-300
airplanes has prompted the FAA to
review the adequacy of these existing
regulations. Our review indicates that
the existing regulations do not
adequately address several failure,
operational, and maintenance
characteristics of lithium batteries that
could affect the safety and reliability of
lithium-battery installations on Airbus
Model A330-200 and A330-300
airplanes.

At present, there is limited experience
with use of rechargeable lithium
batteries in applications involving
commercial aviation. However, other
users of this technology, ranging from
wireless-telephone manufacturers to the
electric-vehicle industry, have noted
safety problems with lithium batteries.
These problems include overcharging,
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over-discharging, and flammability of
cell components.

1. Overcharging

In general, lithium batteries are
significantly more susceptible to
internal failures that can result in self-
sustaining increases in temperature and
pressure (i.e., thermal runaway) than
their nickel-cadmium or lead-acid
counterparts. This is especially true for
overcharging, which causes heating and
destabilization of the components of the
cell, leading to the formation (by
plating) of highly unstable metallic
lithium. The metallic lithium can ignite,
resulting in a self-sustaining fire or
explosion. Finally, the severity of
thermal runaway due to overcharging
increases with increasing battery
capacity due to the higher amount of
electrolyte in large batteries.

2. Over-discharging

Discharge of some types of lithium
batteries beyond a certain voltage
(typically 2.4 volts) can cause corrosion
of the electrodes of the cell, resulting in
loss of battery capacity that cannot be
reversed by recharging. This loss of
capacity may not be detected by the
simple voltage measurements
commonly available to flight crews as a
means of checking battery status—a
problem shared with nickel-cadmium
batteries.

3. Flammability of Cell Components

Unlike nickel-cadmium and lead-acid
batteries, some types of lithium batteries
use liquid electrolytes that are
flammable. The electrolyte can serve as
a source of fuel for an external fire if the
battery container is breached.

These problems, experienced by users
of lithium batteries, raise concerns
about the use of these batteries in
commercial aviation. The intent of the
proposed special conditions is to
establish appropriate airworthiness
standards for lithium-battery
installations in the Airbus Model A330—
200 and A330-300 airplanes and to
ensure, as required by §§25.1309 and
25.601, that these battery installations
are not hazardous or unreliable.

Applicability

As discussed above, these special
conditions are applicable to the
Rosemount Aerospace Inc., cargo video-
surveillance systems. Should
Rosemount Aerospace Inc. apply at a
later date for a supplemental type
certificate to modify any other model
included on Type Certificate No.
A46NW, to incorporate the same novel
or unusual design feature, the special

conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on
Rosemount Aerospace Inc. CSVVs
installed on Airbus Model A330-200
and A330-300 airplanes. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Airbus Model
A330-200 and A330-300 airplanes
modified by Rosemount Aerospace Inc.
lithium batteries, and battery
installations on Airbus Model A330-200
and A330-300 airplanes must be
designed and installed as follows:

1. Safe cell temperatures and
pressures must be maintained during
any foreseeable charging or discharging
condition, and during any failure of the
charging or battery-monitoring system
not shown to be extremely remote. The
lithium-battery installation must
preclude explosion in the event of those
failures.

2. Design of the lithium batteries must
preclude the occurrence of self-
sustaining, uncontrolled increases in
temperature or pressure.

3. No explosive or toxic gases, emitted
by any lithium battery in normal
operation, or as the result of any failure
of the battery-charging system,
monitoring system, or battery
installation which is not shown to be
extremely remote, may accumulate in
hazardous quantities within the
airplane.

4. Installations of lithium batteries
must meet the requirements of
§ 25.863(a) through (d).

5. No corrosive fluids or gases that
may escape from any lithium battery
may damage surrounding structure, or
any adjacent systems, equipment, or
electrical wiring of the airplane, in such
a way as to cause a major or more-severe
failure condition, in accordance with
§25.1309 (b) and applicable regulatory
guidance.

6. Each lithium-battery installation
must have provisions to prevent any
hazardous effect on structure or
essential systems caused by the
maximum amount of heat the battery
can generate during a short-circuit of the
battery or of its individual cells.

7. Lithium-battery installations must
have a system to automatically control
the charging rate of the battery, to
prevent battery overheating or
overcharging, and,

a. A battery-temperature-sensing and
over-temperature-warning system with a
means for automatically disconnecting
the battery from its charging source in
the event of an over-temperature
condition, or,

b. A battery-failure-sensing-and-
warning system with a means for
automatically disconnecting the battery
from its charging source in the event of
battery failure.

8. Any lithium-battery installation,
the function of which is required for
safe operation of the airplane, must
incorporate a monitoring-and-warning
feature that provides an indication to
the appropriate flight-crew members
when the state-of-charge of the batteries
has fallen below levels considered
acceptable for dispatch of the airplane.

9. The instructions for continued
airworthiness (ICA), required by
§25.1529 (and 26.11), must contain
maintenance steps to:

a. Assure that the lithium battery is
sufficiently charged at appropriate
intervals specified by the battery
manufacturer.

b. Ensure the integrity of lithium
batteries in spares-storage to prevent the
replacement of batteries, whose function
is required for safe operation of the
airplane, with batteries that have
experienced degraded charge-retention
ability or other damage due to
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prolonged storage at a low state of
charge.

The ICA maintenance procedures must
contain precautions to prevent
mishandling of the lithium battery,
which could result in short-circuit or
other unintentional damage that, in
turn, could result in personal injury or
property damage.

Note 1: The term “‘sufficiently charged”
means that the battery will retain enough of
a charge, expressed in ampere-hours, to
ensure that the battery cells will not be
damaged. A battery cell may be damaged by
lowering the charge below a point where the
battery’s ability to charge and retain a full
charge is reduced. This reduction would be
greater than the reduction that may result
from normal, operational degradation.

Note 2: These special conditions are not
intended to replace § 25.1353(b) in the
certification basis of the Airbus Model A330-
200 and A330-300 airplanes. These special
conditions apply only to lithium batteries
and their installations. The requirements of
§25.1353(b) remain in effect for batteries and
battery installations in Airbus Model A330-
200 and A330-300 airplanes that do not use
lithium batteries.

Compliance with the requirements of
these special conditions must be shown
by test, or analysis by the Aircraft
Certification Office or its designees,
with the concurrence of the FAA
Transport Airplane Directorate.

Issued in Renton, Washington, on August
20, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—20698 Filed 8—28-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM406; Special Conditions No.
25-384-SC]

Special Conditions: Bombardier Inc.
Model CL-600-2B19, -2C10, —2D15
and —2D24 Airplanes; Passenger Seats
With Non-Traditional, Large, Non-
Metallic Panels

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for Bombardier Inc. model CL—
600-2B19, —2C10, —2D15 and —2D24
airplanes. These airplanes will have a
novel or unusual design feature(s)
associated with seats that include non-

traditional, large, non-metallic panels
that would affect survivability during a
post-crash fire event. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: Effective Date: August 12, 2009.

FOR FURTHER INFORMATION CONTACT:
Alan Sinclair, FAA, Airframe/Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington,
98057-3356; telephone (425) 227-2195;
facsimile (425) 227-1232; electronic
mail alan.sinclair@faa.gov.

Background

On July 1, 2008, Bombardier Inc. 400
Cote Vertu West, Dorval, Quebec,
Canada, H4S 1Y9 applied for a design
change to Type Certificate No. A21EA
for installation of seats that include non-
traditional, large, non-metallic panels in
the following Bombardier Inc. airplanes:
Model CL-600-2B19, Model CL-600-
2C10, Model CL-600-2D15 and Model
CL-600-2D24. These airplanes, which
are currently approved under Type
Certificate No. A21EA, are swept-wing,
T-tail, twin-engine, fuselage mounted
turbofan-powered, single aisle, medium
sized transport category airplanes.

The applicable regulations to
airplanes currently approved under
Type Certificate No. A21EA do not
require seats to meet the more stringent
flammability standards required of
large, non-metallic panels in the cabin
interior. At the time the applicable rules
were written, seats were designed with
a metal frame covered by fabric, not
with large, non-metallic panels. Seats
also met the then recently adopted
standards for flammability of seat
cushions. With the seat design being
mostly fabric and metal, the
contribution to a fire in the cabin had
been minimized and was not considered
a threat. For these reasons, seats did not
need to be tested to heat release and
smoke emission requirements.

Seat designs have now evolved to
occasionally include non-traditional,
large, non-metallic panels. Taken in
total, the surface area of these panels is
on the same order as the sidewall and
overhead stowage bin interior panels.
To provide the level of passenger
protection intended by the
airworthiness standards, these non-
traditional, large, non-metallic panels in
the cabin must meet the standards of

Title 14 Code of Federal Regulations (14
CFR), part 25, Appendix F, parts IV and
V, heat release and smoke emission
requirements.

Type Certification Basis

Under the provisions of §21.101
Bombardier must show that the
following airplane models, CL-600—
2B19, CL-600-2C10, CL-600-2D15 and
CL-600-2D24, as changed, continue to
meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. A21AE, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The regulations incorporated by
reference in Type Certificate No. A21AE
are for the following models:

e CL-600-2B19, part 25, effective
February 1, 1965, including
Amendments 25—1 through 25-62;

e CL-600-2C10, part 25, effective
February 1, 1965, including
Amendments 25—1 through 25-86:

e CL-600-2D15, part 25, effective
February 1, 1965, including
Amendments 25-1 through 25-86,
Amendments 25-88 through
Amendments 25—-90 and Amendments
25-92 through Amendments 25-98.

e CL-600-2D24, part 25, effective
February 1, 1965, including
Amendments 25—1 through 25-86,
Amendments 25-88 through
Amendments 25-90 and Amendments
25-92 through Amendments 25-98.

In addition, the certification basis
includes other regulations and special
conditions that are not pertinent to
these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model CL-600 series airplanes
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of 14
CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model CL-600 series
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38 and they become part of the
type certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they



Federal Register/Vol. 74, No. 167 /Monday, August 31, 2009/Rules and Regulations

44731

are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under §21.101.

Novel or Unusual Design Features

The Model CL—-600 series airplanes
will incorporate the following novel or
unusual design features: These models
offer interior arrangements that include
passenger seats that incorporate non-
traditional, large, non-metallic panels in
lieu of the traditional metal frame
covered by fabric. The flammability
properties of these panels have been
shown to significantly affect the
survivability of occupants of the cabin
in the case of fire. These seats are
considered a novel design for transport
category airplanes that include
Amendment 25-61 and Amendment
25—66 in the certification basis, and
were not considered when those
airworthiness standards were
established.

The existing regulations do not
provide adequate or appropriate safety
standards for seat designs that
incorporate non-traditional, large, non-
metallic panels. In order to provide a
level of safety that is equivalent to that
provided by the balance of the cabin,
additional airworthiness standards, in
the form of special conditions, are
necessary. These special conditions
supplement 14 CFR 25.853. The
requirements contained in these special
conditions consist of applying the
identical test conditions required of all
other large panels in the cabin, to seats
with non-traditional, large, non-metallic
panels.

Definition of ‘Non-Traditional, Large,
Non-Metallic Panel”

A non-traditional, large, non-metallic
panel, in this case, is defined as a panel
with exposed-surface areas greater than
1.5 square feet installed per seat place.
The panel may consist of either a single
component or multiple components in a
concentrated area. Examples of parts of
the seat where these non-traditional
panels are installed include, but are not
limited to: Seat backs, bottoms and leg/
foot rests, kick panels, back shells,
credenzas and associated furniture.
Examples of traditional exempted parts
of the seat include: Arm caps, armrest
close-outs such as end bays and armrest-
styled center consoles, food trays, video
monitors and shrouds.

Clarification of “Exposed”

“Exposed” is considered to include
those panels directly exposed to the
passenger cabin in the traditional sense,
plus those panels enveloped such as by
a dress cover. Traditional fabrics or
leathers currently used on seats are
excluded from these special conditions.
These materials must still comply with
14 CFR 25.853(a) and § 25.853(c) if used
as a covering for a seat cushion, or
§ 25.853(a) if installed elsewhere on the
seat. Non-traditional, large, non-metallic
panels covered with traditional fabrics
or leathers will be tested without their
coverings or covering attachments.

Discussion

In the early 1980s the FAA conducted
extensive research on the effects of post-
crash flammability in the passenger
cabin. As a result of this research and
service experience, we adopted new
standards for interior surfaces
associated with large surface area parts.
Specifically, the rules require
measurement of heat release and smoke
emission (part 25, Appendix F, parts IV
and V) for the affected parts. Heat
release has been shown to have a direct
correlation with post-crash fire survival
time. Materials that comply with the
standards (i.e., § 25.853 entitled
“Compartment interiors”” as amended by
Amendment 25-61 and Amendment
25-66) extend survival time by
approximately 2 minutes, over materials
that do not comply.

At the time these standards were
written, the potential application of the
requirements of heat release and smoke
emission to seats was explored. The seat
frame itself was not a concern because
it was primarily made of aluminum and
there were only small amounts of non-
metallic materials. It was determined
that the overall effect on survivability
was negligible, whether or not the food
trays met the heat release and smoke
requirements. The requirements,
therefore, did not address seats. The
preambles to both the Notice of
Proposed Rule Making (NPRM), Notice
No. 85-10 (50 FR 15038, April 16,
1985), and the Final Rule at
Amendment 25-61 (51 FR 26206, July
21, 1986), specifically note that seats
were excluded “because the recently-
adopted standards for flammability of
seat cushions will greatly inhibit
involvement of the seats.”

Subsequently, the Final Rule at
Amendment 25-83 (60 FR 6615, March
6, 1995) clarified the definition of
minimum panel size: “It is not possible
to cite a specific size that will apply in
all installations; however, as a general
rule, components with exposed-surface

areas of one square foot or less may be
considered small enough that they do
not have to meet the new standards.
Components with exposed-surface areas
greater than two square feet may be
considered large enough that they do
have to meet the new standards. Those
with exposed-surface areas greater than
one square foot, but less than two square
feet, must be considered in conjunction
with the areas of the cabin in which
they are installed before a determination
could be made.”

In the late 1990s, the FAA issued
Policy Memorandum 97-112-39,
“Guidance for Flammability Testing of
Seat/Console Installations,” October 17,
1997. That memo was issued when it
became clear that seat designs were
evolving to include large non-metallic
panels with surface areas that would
impact survivability during a cabin fire
event, comparable to partitions or
galleys. The memo noted that large
surface area panels must comply with
heat release and smoke emission
requirements, even if they were attached
to a seat. If the FAA had not issued such
policy, seat designs could have been
viewed as a loophole to the
airworthiness standards that would
result in an unacceptable decrease in
survivability during a cabin fire event.

In October of 2004, an issue was
raised regarding the appropriate
flammability standards for passenger
seats that incorporated non-traditional,
large, non-metallic panels in lieu of the
traditional metal covered by fabric. The
Seattle Aircraft Certification Office and
Transport Standards Staff reviewed this
design and determined that it
represented the kind and quantity of
material that should be required to pass
the heat release and smoke emissions
requirements. We have determined that
special conditions would be
promulgated to apply the standards
defined in § 25.853(d) to seats with large
non-metallic panels in their design.

Discussion of Comments

Notice of proposed special conditions
no. 25-284-SC for the Bombardier Inc.
Model CL-600-2B19, —2C10, —2D15 and
—2D24 Airplanes was published in the
Federal Register on June 5, 2009. No
comments were received and the special
conditions are adopted as proposed.
Applicability

These special conditions are
applicable to Bombardier model CL—
600—2B19 airplanes. Because the heat
release testing requirements of § 25.853
per Appendix F, part IV are part of the
type certification basis for airplane
model CL-600-2B19, these special
conditions are applicable to airplane
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model CL-600-2B19. Although smoke
testing requirements of § 25.853 per
Appendix F, part V, are not part of the
part 25 certification basis for
Bombardier Model CL-600-2B19
airplanes, these special conditions are
applicable if the airplanes are in 14 CFR
part 121 service. Part 121 requires
applicable interior panels to comply
with § 25.853 and Appendix F, part V,
regardless of the certification basis. It is
not our intent to require seats with large
non-metallic panels to meet § 25.853
and Appendix F, parts V, if they are
installed in cabins of airplanes that
otherwise are not required to meet these
standards. Should Bombardier apply at
a later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well.

These special conditions are
applicable to Bombardier airplane
Models CL-600-2C10, —2D15 and
—2D24. Because the heat release and
smoke testing requirements of § 25.853
are part of the type certification basis for
the airplane Models CL-600-2C10,
—2D15 and —2D24, these special
conditions are applicable to the airplane
Models CL-600-2C10, —2D15 and
—2D24. Should Bombardier apply at a
later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Seats do not have to meet these
special conditions when installed in
compartments that are not otherwise
required to meet the test requirements of
CFR part 25, Appendix F, parts IV and
V. For example, airplanes that do not
have §25.853, Amendment 25—-61 or
later, in their certification basis and
those airplanes that do not need to
comply with the requirements of
§121.312.

Conclusion

This action affects only certain novel
or unusual design features on
Bombardier Inc.: airplane Models CL—
600-2B19, —2C10, —2D15 and —-2D24. It
is not a rule of general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. These special
conditions were also subjected to a
notice and comment period of 45 days
with no changes made. Therefore, the
FAA has determined that good cause
exists for adopting these special
conditions upon issuance.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Bombardier Inc.
airplane Models CL-600-2B19, —2C10,
—2D15 and —2D24.

1. Passenger Seats with Non-
Traditional, Large, Non-metallic Panels.

2. Except as provided in paragraph 3
of these special conditions, compliance
with heat release and smoke emission
testing requirements per 14 CFR part 25
and Appendix F, parts IV and V, is
required for seats that incorporate non-
traditional, large non-metallic panels
that may either be a single component
or multiple components in a
concentrated area in their design.

3. The applicant may designate up to
and including 1.5 square feet of non-
traditional, non-metallic panel material
per seat place that does not have to
comply with special condition Number
1, above. A triple seat assembly may
have a total of 4.5 square feet excluded
on any portion of the assembly (e.g.,
outboard seat place 1 square foot,
middle 1 square foot, and inboard 2.5
square feet).

4. Seats do not have to meet the test
requirements of 14 CFR part 25 and
Appendix F, parts IV and V, when
installed in compartments that are not
otherwise required to meet these
requirements. Examples include:

a. Airplanes with passenger capacities
of 19 or less,

b. Airplanes that do not have 14 CFR
25.853, Amendment 25-61 or later, in
their certification basis and do not need
to comply with the requirements of 14
CFR 121.312, and

c. Airplanes exempted from 14 CFR
25.853, Amendment 25-61 or later.

5. Only airplanes associated with new
seat certification programs approved
after the effective date of these special
conditions will be affected by the
requirements in these special
conditions. Previously certificated
interiors on the existing airplane fleet
and follow-on deliveries of airplanes
with previously certificated interiors are
not affected.

Issued in Renton, Washington, on August
4, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—20742 Filed 8—28-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 622
[Docket No. 090206149-91081—-03]
RIN 0648-AX39

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendment 29

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 29 to the
Fishery Management Plan for Reef Fish
Resources of the Gulf of Mexico (FMP),
as prepared and submitted by the Gulf
of Mexico Fishery Management Council
(Council). This final rule implements a
multi-species individual fishing quota
(IFQ) program for the grouper and
tilefish component of the commercial
sector of the reef fish fishery in the Gulf
of Mexico (Gulf) exclusive economic
zone. In addition, the final rule allows
permit consolidation and dual
classifications to the shallow-water
grouper (SWG) and deep-water grouper
(DWG) management units for speckled
hind, warsaw grouper, and scamp, and
modifies some provisions of the Gulf
red snapper IFQ program for
consistency with this final rule. NMFS
also informs the public of the approval
by the Office of Management and
Budget (OMB) of the collection-of-
information requirements contained in
this final rule and publishes the OMB
control numbers for those collections.
This rule is intended to reduce effort in
the grouper and tilefish component of
the commercial Gulf reef fish fishery.
DATES: This final rule is effective
September 30, 2009; however, the
applicability date for all the
amendments except for amendments to
§622.7 (gg) and (hh), §622.20(b),
§622.20(c)(3)(v), and § 622.20(c)(6) is
January 1, 2010.
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ADDRESSES: Copies of the Final
Environmental Impact Statement (FEIS),
Final Regulatory Flexibility Analysis
(FRFA), and Record of Decision (ROD)
may be obtained from Susan Gerhart,
Southeast Regional Office, NMFS 263
13th Avenue South, St. Petersburg, FL
33701; telephone 727—-824-5305; fax
727-824-5308.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to Susan Gerhart,
Southeast Regional Office, NMFS, and
by e-mail to
David Rostker@omb.eop.gov, or by fax
to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, telephone: 727-824—
5305.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On April 8, 2009, NMFS published a
notice of availability of Amendment 29
and requested public comments (74 FR
15911). On April 30, 2009, NMFS
published the proposed rule to
implement Amendment 29 and
requested public comments (74 FR
20134). NMFS approved Amendment 29
on July 2, 2009. The rationale for the
measures in Amendment 29 is provided
in the amendment and the preamble to
the proposed rule and is not repeated
here.

Effective Dates and Applicability
Dates

To implement this IFQ program on
January 1, 2010, it is essential that
certain provisions of the final rule be
effective earlier to allow for the
logistical operations required prior to
implementation, e.g., exchange of
information between NMFS and fishers
and dealers, preliminary determinations
of eligibility, share values, etc.
Therefore, NMFS has structured this
rule to make the entire rule effective
September 30, 2009 but is delaying the
applicability date, the date on which
compliance is required, until January 1,
2010, for all provisions of the rule
except § 622.7(gg) and (hh), §622.20(b),
§622.20(c)(3)(v), and §622.20(c)(6).
Compliance with these sections of the
rule is required September 30, 2009.
Compliance with all other provisions of
the rule is required beginning January 1,
2010, the start of the fishing year and
the start of the IFQ program.

Comments and Responses

NMFS received 153 public comments
on Amendment 29 and the proposed
rule, including 94 comments from
individuals, 54 copies of a form letter
sent by individuals, and 5 comments
from non-governmental agencies.
Several comments fell outside the scope
of the amendment and the rule,
including comments regarding the
Council’s role in fisheries management,
bycatch in the red snapper IFQ program,
IFQ programs in Iceland, and a
comment questioning the legal authority
of the Magnuson-Stevens Act. These
comments were not addressed in this
final rule. Comments that pertain to the
actions addressed in the amendment or
the proposed rule were categorized by
topic. The following are NMFS’
respective responses for each category.

Comment 1: An IFQ program is not
needed because quotas are not being
met.

Response: The intention of the IFQ
program is to rationalize effort and
reduce overcapacity in the grouper and
tilefish component of the commercial
Gulf reef fish fishery to achieve and
maintain optimum yield for the fishery.
An IFQ program will also improve
safety at sea by eliminating derby
conditions under which fishermen race
to harvest as many fish as possible
before the quota is reached. Both DWG
and tilefish quotas have been met or
exceeded, annually, the past 5 years.
SWG and red grouper quotas were not
met the past 2 years, but were met
before 2006. Preliminary results from
the red grouper and gag stock
assessments, in May 2009, indicate that
quotas may need to be reduced to levels
below landings in recent years.

The fact that in some years certain
grouper and tilefish components of the
commercial Gulf reef fish fishery did
not experience a closure, does not
indicate a significant change in the
prevailing incentive structure for derby
behavior. Rather, it is simply an
indication of changes in relative
abundance due to biological factors.

Comment 2: Actions to restrict
longline gear and a new grouper stock
assessment update that may indicate a
need for further reduction in the quota
will reduce capacity in the fishery;
therefore an IFQ is not needed.

Response: Amendment 31 to the Gulf
reef fish FMP addresses hard shell sea
turtle takes by the longline component
of the commercial Gulf reef fish fishery.
Proposed restrictions include time/area
closures and gear endorsements. These
actions could reduce effort for SWG;
however, they are not expected to
decrease effort for DWG or tilefish.

Preliminary reports from the red
grouper and gag stock assessment
updates indicate total allowable catch
(TAC) may need to be reduced for these
species. If the same number of vessels
that comprise the fishery were under a
reduced TAG, this situation would
compound the overcapacity issue and
could continue to lead to early closures.
Thus the intentions of the IFQ program
to reduce overcapacity and eliminate
the race for fish would become even
more necessary in the Gulf reef fish
fishery.

Comment 3: The IFQ program will
improve management, better utilize
resources, and help meet National
Standards (NS) 1, 9, and 10.

Response: Current regulatory
measures used in the management of the
grouper complex have allowed the
fishery to become overcapitalized,
which means the collective harvest
capacity of participants is in excess of
that required to efficiently harvest the
commercial share of the total allowable
catch. The overcapitalization observed
in the fishery has caused commercial
grouper regulations to become
increasingly restrictive over time,
intensifying derby conditions under
which fishermen race to harvest as
many fish as possible before the quota
is reached.

Incentives for overcapitalization and
derby fishing conditions are expected to
be maintained as long as the current
management structure persists.
Therefore, the Council approved and
NMFS is implementing an IFQQ program
to rationalize effort and reduce
overcapacity in the grouper and tilefish
component of the commercial Gulf reef
fish fishery to achieve and maintain
optimum yield in this multi-species
fishery.

IFQ programs can help meet NS 1, 9,
and 10, by preventing overfishing,
minimizing bycatch and bycatch
mortality, and promoting safety at sea.
NS 1 requires management measures to
prevent overfishing while achieving
optimum yield for the fishery. Assigning
shares to individual permit holders
helps prevent landings from exceeding
catch limits.

NS 9 requires management measures
to minimize bycatch and bycatch
mortality. Under an IFQ program,
regulatory discards due to seasonal
closures are eliminated because
fishermen can catch their allocation any
time during the year. Discards are
further limited because ghost fishing is
expected to significantly decrease when
crew members are not racing to catch
fish. In addition, provisions for multi-
use allocation will allow fishermen to
land gag incidentally caught when
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fishing for red grouper (or red grouper
incidentally caught when fishing for
gag) rather than discard them. Other IFQQ
program requirements, including a
limited landings overage and revisions
to species classification for warsaw
grouper, speckled hind, and scamp will
also contribute to reducing discards in
the IFQ program for Gulf groupers and
tilefishes.

NS 10 requires management measures
to promote safety at sea. Under an IFQ
program, fishermen can fish any time
during the year and not feel obliged to
fish during bad weather. A lack of derby
conditions will improve safety and
overall quality of working conditions.

Comment 4: The IFQ program should
be implemented because it has
significant and widespread support.

Response: In 2004, the Council
created an IFQ Advisory Panel to
develop a plan for creating a grouper
IFQ program. The ten members of the
panel were commercial fishermen and
dealers. The program received
widespread support because it was
designed by members of the industry.
After development of Amendment 29,
NMFS conducted a referendum in
December 2008. Individuals eligible to
participate in the referendum accounted
for approximately 89 percent of grouper
and tilefish landings during the
qualifying time period. Eighty-one
percent of votes were in favor of the
proposed IFQ) program. At their January
2009 meeting, the Council voted 14-3 in
favor of submitting Amendment 29 to
NMEFS for approval.

Comment 5: The IFQ program is
inconsistent with the Magnuson-Stevens
Act.

Response: Section 303A of the
Magnuson-Stevens Act specifically
authorizes and establishes requirements
for limited access privilege programs
(LAPPs). LAPP requirements under the
Magnuson-Stevens Act include goals
and objectives of the program, program
duration and provisions for regular
review, appeals process, allocation, and
transferability. Amendment 29
addresses all of these issues, as well as
details of the implementation of the
program for which the Magnuson-
Stevens Act allows discretion.
Amendment 29 and the associated rule
have been determined by NOAA and the
Department of Commerce to be
consistent with the Magnuson-Stevens
Act and other applicable laws.

Comment 6: The IFQ program grants
permanent rights to individuals to use a
public resource.

Response: Section 303A(a) of the
Magnuson-Stevens Act clearly states
that a limited access system does not
create a right, title, or interest. Awarded

shares are considered a grant of
permission to harvest that may be
revoked at any time, in accordance with
the Magnuson-Stevens Act. The IFQ
program does not confer any right of
compensation to shareholders if it is
discontinued.

Comment 7: The IFQ program will
increase bycatch.

Response: Under an IFQ program,
regulatory discards due to seasonal
closures are eliminated because
fishermen can catch their allocation at
any time during the year. Discards are
further limited because ghost fishing,
which refers to fish killed by abandoned
or lost gear, is expected to significantly
decrease when crew members are not
racing to catch fish. In the Gulf,
implementation of the red snapper IFQ
program and the 13—inch minimum size
limit in 2007 resulted in fewer fish
discarded per fish landed.

The allowance of multi-use allocation
for gag and red grouper will further
reduce discards. Annual multi-use
allocation allows fishermen to use a
small portion of their allocation for one
species to harvest another species that
would otherwise be discarded because
the fisherman does not possess
allocation for that species.

Reduced bycatch of warsaw grouper,
speckled hind, and scamp is expected to
occur with revisions to species
classifications in the DWG and SWG
complexes under this IFQ program.
Warsaw grouper and speckled hind,
which are considered DWG species
under current regulations, will be
considered SWG species after an IFQ
account holder’s DWG allocation has
been landed and sold, or transferred, or
if an IFQ account holder has no DWG
allocation. Scamp, considered a SWG
species under current regulations, will
be considered a DWG species after an
IFQ account holder’s SWG allocation
has been landed and sold, or
transferred, or if an IFQ account holder
has no SWG allocation. Because these
species are caught in both shallow water
and deep water, classification changes
are expected to reduce discards.

IFQ program participants are also
allotted a limited landings overage in
each share category on their last fishing
trip, which is expected to reduce
bycatch. If catch exceeds a fisherman’s
allocation on his last trip, he is allowed
to retain up to 10 percent more fish than
his remaining allocation, which is then
deducted from next year’s allocation.
This will prevent fishers from having to
discard fish harvested in excess of
available allocation.

Comment 8: The program should be
able to be reviewed and altered based on
new information.

Response: The Magnuson-Stevens Act
specifies that a detailed review of the
program be conducted within the first 5
years of implementation of the program
and thereafter, no less than once every
7 years. Additionally, the Southeast
Regional Office will conduct an annual
review of the program activities and
costs and disseminate a report of the
results. If new information indicates the
program should be altered, the Council
may initiate the fisheries management
plan amendment process.

Comment 9: The amendment does not
analyze the effects of the IFQQ program
on the recreational sector.

Response: Actions contained in
Amendment 29 are not directed at the
recreational sector of the Gulf reef fish
fishery and as such do not present many
potential impacts to the recreational
sector. The establishment of the IFQ
program does not change the TAC, nor
does it change the allocation between
the recreational and commercial sectors.
For example, the allocation of gag will
remain 61 percent to the recreational
sector and 39 percent to the commercial
sector unless changed by a subsequent
amendment. However, to the extent that
actions contained in Amendment 29 do
present potential impacts to the
recreational sector, those impacts are
addressed in the FEIS, particularly in
the cumulative impacts assessment and
the environmental baseline discussions.

Comment 10: The amendment did not
analyze the social impacts of an IFQ
program.

Response: In Amendment 29, the
Fisheries Impact Statement (page vi),
Description of the Social Environment
(page 134), Environmental
Consequences - Action A1 (page 150), as
well as Environmental Consequences for
other actions all address the social
impacts of the IFQ program. Based on
an analysis of landings and permit data,
few communities in the Gulf of Mexico
region can be described as dependent on
these species. Fishing communities
were ranked according to the dealer-
reported number of pounds landed and
value for the grouper and tilefish
component of the commercial Gulf reef
fish fishery for 2004—2007. These data
revealed that a substantial portion of
groupers and tilefishes are historically
landed off west Florida and south
Texas. Permits data were also examined
to determine where permit
concentrations existed. As a result of
these examinations, Madeira Beach and
Panama City, Florida, and Port Isabel,
Texas, were selected as representative
communities for the grouper and tilefish
component of the commercial Gulf reef
fish fishery. Other communities would
be impacted by the IFQ program, but
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little data are available to include in the
analysis.

Comment 11: Small-scale fishermen
will be put out of business and only
large-scale fishermen will be allowed to
fish for grouper and tilefish.

Response: All individuals with
annual average grouper and tilefish
landings of one or more pounds during
the qualifying time period, 1999-2004
(with allowance for dropping one year),
will receive IFQ shares, provided they
have an active or renewable commercial
Gulf reef fish permit, as of October 1,
2009. NMFS estimates nearly 1,000 out
of the 1,209 permit holders that
comprise the commercial sector of the
Gulf reef fish fishery will receive
grouper and/or tilefish shares in this
IFQ program. Shareholders will have
the option of fishing their allocation or
transferring their shares or allocation to
other Gulf reef fish permit holders, for
the first 5 years of the program, and to
all U.S. citizens or resident aliens
thereafter. LAPPs are designed for the
fishermen to manage their share of the
resource for the best net benefit to the
nation.

Comment 12: The program ignores
new entrants to the fishery, who may
have purchased permits after 2004.

Response: Initial allocation of shares
in the IFQ program for groupers and
tilefishes will be based on landings
history associated with a permit. All
landings associated with a valid Gulf
reef fish vessel permit for the applicable
landings period (1999-2004) will be
attributed to the current owner,
including those reported by a person
who held the permit prior to the current
owner. Therefore, even individuals who
purchased permits recently may be
eligible to receive shares. Individuals
who are not initially eligible may
participate in the program through
transfer of shares or allocation.

Comment 13: Recreational fishermen
should be allowed to purchase IFQ
shares and allocation.

Response: Five years after
implementation of this IFQQ program, all
U.S citizens and permanent resident
aliens will be eligible to purchase shares
and allocation in the IFQ program for
groupers and tilefishes. However a
commercial permit would be required to
fish the allocation.

The Council is considering a variety
of data collection methods that would
allow development of a catch share
program for the recreational sector.
However, because recreational fishers
are not currently required to report their
catch, tracking of individual catch is not
possible at this time and, therefore, an
IFQ program for the recreational sector
is premature.

Comment 14: Landings history should
not be based on logbooks as they may
not be factual.

Response: Logbooks provide the most
complete set of landings data from
individual vessels available to NMFS.
Logbooks submitted to NMFS Southeast
Fisheries Science Center contain
landings for each trip by species, as well
as other information such as trip length,
number of sets, and bait used. While
some information may not be entirely
accurate, submitting false information to
NMEF'S via a logbook is a violation of
Federal law. Accordingly, logbooks are
considered to be the most accurate
source of vessel specific landings
information.

Comment 15: Each participant should
receive a minimum of 10,000 pounds of
allocation.

Response: Assigning 10,000 pounds to
each participant would greatly exceed
the catch limits for these species and
allow overfishing to occur, which
violates NS 1 of the Magnuson-Stevens
Act. In addition, this amount would
exceed the average annual landings for
the majority of the permit holders
currently participating in the fishery.

Comment 16: The government should
rent shares similar to leases for oil and
gas resources.

Response: The Council considered an
alternative to distribute initial IFQ
shares through an auction system. They
determined the auction system could
provide an unfair advantage to those
participants who have greater financial
resources than other participants.
Similarly, allocation by a resource rental
system could encounter environmental
justice issues and discriminate against
lower-income fishers. This alternative
would also provide less consideration to
historical dependence on the fishery
since it might allow shares to be
distributed to participants who have
never fished but could afford to compete
in the auction or buy leases.

Comment 17: Transfer of shares and
allocation should not be allowed. If a
participant does not use his shares,
these shares should be revoked.

Response: A transferable IFQ) program
will allow the market to reduce fishing
capacity, as quota could be consolidated
among fewer vessel owners, who would
then have an incentive to fish efficiently
to maximize profits. Fishermen who
desired more quota than they received
through initial apportionment could
purchase additional shares or allocation.
Conversely, those fishermen who were
apportioned too small a portion of the
quota to make fishing worthwhile could
sell their shares or allocation.
Prohibiting transfers would not allow a
fisherman to pass on his or her fishing

privileges to other family members,
including their children, a common
practice within fishing communities.

The Council considered
implementation of a use it or lose it
provision in Amendment 29. Under this
policy, IFQ shares that remained
inactive for 3 years would be revoked
and redistributed proportionately
among the remaining shareholders.
However, a use it or lose it provision
could create greater incentive for
fishermen to increase their landings,
resulting in higher fishing mortality
rates. If fishermen choose not to harvest
their allotted IFQ shares in any given
year it would benefit rebuilding of
overfished stocks and stocks undergoing
overfishing (e.g., gag) as well as reduce
gear-habitat interactions.

Comment 18: The IFQ program
should be designed to allow day
trippers to fish during the same hours
they currently fish.

Response: All persons fishing in the
IFQ program would be able to catch and
land their fish 24 hours a day but would
be required to notify NMFS enforcement
agents 3—12 hours in advance of the
time of landing. For enforcement
purposes, fishermen participating in the
IFQ program would be required to
offload their grouper and tilefish
landings only between 6:00 a.m. and
6:00 p.m. daily.

Comment 19: Fishermen who do not
support the IFQ program will not
comply with the regulations.

Response: Most individuals who
participate in the Gulf reef fish fishery
are honest and law-abiding. Those who
are not will receive violations and
appropriate penalties if apprehended.
The IFQ program is designed to track
fishing activity throughout the fishing,
landing, and sale processes. Currently,
reef fish fishermen must submit a
declaration of fishing activity before a
trip. Under the IFQ program,
participants will also be required to
submit a landing notification 3-12
hours before landing ashore identifying
the number of pounds of each IFQ
species to be landed, as well as the
landing time and location. NMFS Office
for Law Enforcement then has the
opportunity to meet the vessel at the
landing location to check for
compliance. Fishermen could not
offload or transport fish until a landing
transaction takes place with a dealer. A
landing transaction number will be
required to offload the fish and
transport them. Any failure to comply
with any of these steps could result in
a violation.



44736

Federal Register/Vol. 74, No. 167 /Monday, August 31, 2009/Rules and Regulations

Classification

The Administrator, Southeast Region,
NMFS, determined that Amendment 29
is necessary for the conservation and
management of Gulf groupers and
tilefishes and is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMFS prepared an FEIS for this
amendment. A notice of availability for
the FEIS was published on May 8, 2009
(74 FR 21684). A copy of the ROD is
available from NMFS (see ADDRESSES).

An FRFA was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant economic issues raised
by public comments, NMFS responses
to those comments, and a summary of
the analyses completed to support the
action. A copy of the full analysis is
available from NMFS (see ADDRESSES).
A summary of the FRFA follows.

Although no comments were received
specific to the IRFA, several comments
were received that pertain to the
economic effects of the proposed rule.
These comments were addressed in the
comments and responses section of this
final rule. The economic analysis
conducted for the proposed rule
estimated the expected quantitative
effects of each alternative to the extent
possible. Qualitative discussion of
expected effects was provided where
data or analytical techniques were not
available. The economic analysis
concluded that the proposed rule would
enhance the overall net benefits to the
nation. No changes were made to the
final rule in response to public
comments, therefore, the final rule is
expected to enhance the overall net
benefits to the nation.

This final rule implements an IFQ
program for the grouper and tilefish
component of the commercial Gulf reef
fish fishery; allows a single owner of
multiple commercial reef fish permits to
consolidate his or her permits into one,
with the consolidated permit having a
catch history equal to the sum of the
catch histories associated with the
individual permits; maintains the
current composition of the multi-species
DWG unit and revises the SWG unit to
include speckled hind and warsaw
grouper; restricts initial eligibility to
valid commercial reef fish permit
holders; distributes initial IFQ shares
proportionately among eligible
participants based on the average
annual landings from logbooks
associated with their current permit(s)
during the time period 1999 through

2004 with an allowance for excluding
one year; establishes IFQQ share types as
follows: red grouper, gag, other SWG,
DWG, and tilefish shares; converts four
percent of each IFQQ participant’s red
grouper individual species share into
multi-use red grouper allocation valid
for harvesting red or gag groupers, and
converts eight percent of each IFQQ
participant’s gag grouper individual
species share into multi-use gag grouper
allocation valid for harvesting gag or red
groupers; allows transfers of IFQ shares
or allocations only to commercial reef
fish permit holders during the first five
years of the IFQ program and to all U.S.
citizens and permanent resident aliens
thereafter; sets a cap on any one
person’s ownership of IFQ shares to no
more than the maximum percentage
issued to the recipient of the largest
shares at the time of the initial
apportionment of IFQ shares, with the
cap(s) calculated as separate caps for
each type of share; sets a total allocation
cap calculated as the sum of the
maximum allocations associated with
the share caps for each individual share
category; allocates adjustments in the
commercial quota proportionately
among eligible IFQ shareholders based
on their respective shareholdings at the
time of the adjustments; lets the RA
review, evaluate, and render the final
decision on appeals (hardship
arguments will not be considered for
appeals); sets aside three percent of the
current commercial quota or allowance
to resolve appeals, with any remaining
amount proportionately distributed back
to initial IFQ shareholders after the
appeals process has been terminated;
implements an IFQ cost recovery fee
based on actual ex-vessel value at the
time of sale of fish, with the payment of
the fee being the responsibility of the
recognized IFQ shareholder and
collection/remittance of the fee being
the responsibility of the dealer; and
establishes certified landing sites for all
IFQ programs for the commercial Gulf
reef fish fishery, with the sites selected
by the fishermen but certified
completed by NMFS Office for Law
Enforcement.

This final rule is expected to directly
affect vessels that operate in the
commercial Gulf reef fish fishery and
reef fish dealers or processors. The
Small Business Administration (SBA)
has established size criteria for all major
industry sectors in the U.S. including
fish harvesters, fish processors, and fish
dealers. A business involved in fish
harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its

affiliates), and has combined annual
receipts not in excess of $4.0 million
(NAICS code 114111, finfish fishing) for
all affiliated operations worldwide. For
seafood processors and dealers, rather
than a receipts threshold, the SBA uses
an employee threshold of 500 or fewer
persons on a full-time, part-time,
temporary, or other basis, at all affiliated
operations for a seafood processor and
100 or fewer persons for a seafood
dealer.

This final rule introduces new or
additional reporting, record-keeping and
other compliance requirements. A
summary of the general requirements of
the IFQ program for Gulf groupers and
tilefishes follows.

An IFQ dealer endorsement is
required of any dealer purchasing
groupers or tilefishes subject to this IFQ
program. The IFQ) dealer endorsement
will be issued at no cost to those
individuals who possess a valid reef fish
dealer permit and request the
endorsement. Although the current reef
fish dealer permit must be renewed
annually at a cost of $60 for the initial
permit ($12.60 for each additional
permit), the IFQ dealer endorsement
will remain valid as long as the
individual possesses a valid Gulf reef
fish dealer permit and abides by all
reporting and cost recovery
requirements of the IFQ program. This
requirement will affect all 159 existing
dealers (as of November 2008) of
groupers or tilefishes.

An electronic reporting system will
serve as the main vehicle for tracking
IFQ activities. The electronic nature of
the reporting system will render the
reporting of most IFQ activities on a real
time basis. For example, to effect a sale
of grouper or tilefish landings, the
purchasing dealer will log into the
electronic reporting system and enter all
the required information about the
grouper or tilefish sale. The required
information includes, but is not limited
to, the name of the dealer and that of the
fisherman, identification number of the
harvesting vessel, and the pounds and
ex-vessel values of groupers and
tilefishes. Electronic validation of the
dealer-supplied information by the
selling fisherman is necessary to
complete the sale. Also, transfer of IFQ
allocations and shares will be effected
and recorded through the electronic
reporting system. Holders of IFQ
allocations will be able to access the
system to check on the outstanding IFQQ
allocations remaining in their account/
possession. In this scenario, an IFQ
shareholder account, an IFQ vessel
account, and an IFQ dealer account will
be established with NMFS. There will
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be no charge for establishing any of
these accounts.

By the very nature of the reporting
system, IFQ dealers will be required to
have access to computers and the
Internet. If a dealer does not have
current access to computers and the
Internet, he/she may have to expend
approximately $1,500 for computer
equipment (one-time cost) and $300
annual cost for Internet access. Dealers
will need some basic computer and
Internet skills to input information for
all grouper and tilefish purchases into
the IFQ electronic reporting system.

Dealers will also be required to remit
to NMFS, on a quarterly basis, the cost
recovery fees initially set at three
percent of the ex-vessel value of
groupers and tilefishes purchased from
IFQ share/allocation holders. Although
IFQ share/allocation holders will pay
this fee, it will be the responsibility of
dealers to collect and remit it to NMFS.
Dealers will be required to remit fees
electronically by automatic clearing
house (ACH), debit card or credit card.
There is currently no available
information to determine how many of
the 159 grouper or tilefish dealers have
the necessary electronic capability to
participate in the IFQ program.
However, demonstration of this
capability will be necessary for IFQ
program participation. Those dealers
currently participating in the red
snapper IFQ program will generally
meet most, if not all, of the requirements
under the electronic reporting system.

Holders of IFQ shares and allocations
will need access to computers and the
Internet to effect allocation transfers
through the electronic reporting system.
These persons will then be subject to
the same cost and skill requirements as
dealers. It is very likely that most
individuals have access to computers
and the Internet. It should also be
pointed out that in the case of reporting
a sale of groupers or tilefishes to a
dealer, all the fisherman will do is to
validate the sale using the dealer’s
computer. This requirement affects all
those who will initially qualify for, or
those who will decide to participate in,
the IFQ program for Gulf groupers and
tilefishes.

One other compliance issue under the
IFQ system involves landing and
offloading of IFQ groupers or tilefishes.
The owner or operator of a vessel
landing IFQ groupers or tilefishes will
provide NMFS an advance landing
notification at least 3 hours but no more
than 12 hours before arriving at a dock,
berth, beach, seawall, or ramp. In
addition, offloading of IFQ groupers or
tilefishes is allowed only between 6 a.m.
and 6 p.m.

A total of 1,209 vessels is assumed to
comprise the universe of commercial
harvest operations in the Gulf reef fish
fishery. This total includes vessels with
active or renewable permits. An
examination of permits in conjunction
with logbook information revealed,
however, that 1,028 permits (as of
November 2008) have some records of
landings during the Council’s chosen
period of 1999-2004 for purposes of
determining initial apportionment of
IFQ shares.

Whereas there is a one-to-one
correspondence between permits and
vessels, the total number of vessels
actually harvesting reef fish, or groupers
or tilefishes, may be lower or higher
than the number of permits. Some
vessels may remain inactive in the reef
fish fishery during the entire year, so
there will be fewer vessels than permits.
Because a permit can be transferred
from one vessel to another during the
year, the number of vessels harvesting
any of the species in this amendment
during the year may exceed the number
of permits. This distinction is important
when using logbook information to
count vessels.

For the period 1993-2006, an average
of 1,123 vessels harvested at least 1
pound (0.45 kg) of reef fish, 993 vessels
harvested any groupers or tilefishes, 765
vessels harvested red groupers, 591
vessels harvested gag, 977 vessels
harvested SWG, 376 vessels harvested
DWG, and 212 vessels harvested
tilefishes. For the period 1999-2004, an
average of 1,075 vessels harvested at
least 1 pound (0.45 kg) of reef fish, 968
vessels harvested any groupers or
tilefishes, 767 vessels harvested red
groupers, 655 vessels harvested gag, 958
vessels harvested SWG, 368 vessels
harvested DWG, and 193 vessels
harvested tilefishes.

Vessels harvesting reef fish in general
and groupers or tilefishes in particular
use a variety of gear. Some vessels use
only one gear type while others use
multiple gear types; thus, classification
of vessels by gear type is not
straightforward for some vessels. For the
period 1993-2006, an average of 805
vessels harvested groupers or tilefishes
using vertical lines, 171 vessels
harvested groupers or tilefishes using
longlines, and 162 vessels harvested
groupers or tilefishes using other gear
types (diving, trap, unclassified). For the
period 1999-2004, an average of 790
vessels harvested groupers or tilefishes
using vertical lines, 167 vessels
harvested groupers or tilefishes using
longlines, and 148 vessels harvested
groupers or tilefishes using other gear
types (diving, trap, unclassified).

Collection of information regarding
vessel operating costs was only initiated
in mid-2005. Information from this
survey was used in estimating overall
economic effects on the commercial
sector of an IFQ system in the fishery.
This was possible as the evaluation was
conducted on a trip basis. However,
vessel-level gross and net revenues
could not be readily derived using the
same trip-based information. For our
current purpose, cost and return
information derived from an earlier
survey of commercial reef fish
fishermen in the Gulf of Mexico was
used. High-volume vertical line vessels
in the northern Gulf grossed an average
of approximately $110,000 (2005
dollars) and those in the eastern Gulf
grossed approximately $68,000. Their
respective net revenues were
approximately $28,000 and $24,000.
Low-volume vertical line vessels in the
northern Gulf grossed approximately
$24,000 and those in the eastern Gulf
grossed approximately $25,000. Their
respective net revenues were
approximately $7,000 and $4,000. High-
volume longline vessels grossed
approximately $117,000 while low-
volume longline vessels grossed
$88,000. Their respective net revenues
were approximately $25,000 and
$15,000. High-volume fish traps (fish
traps have been banned since February
2007) grossed approximately $93,000
while their low-volume counterparts
grossed approximately $86,000. Their
respective net revenues were
approximately $19,000 and $21,000.

A definitive calculation of which
commercial entities will be considered
large entities and small entities cannot
be made using average income
information. However, based on those
data and the permit data showing the
number of permits each person/entity
owns, it appears that all of the
commercial reef fish fleet will be
considered small entities. The
maximum number of permits reported
to be owned by the same person/entity
was six, additional permits (and
revenues associated with those permits)
may be linked through affiliation rules.
Affiliation links cannot be made using
permit data. If one entity held six
permits and was a high-volume bottom
longline gear vessel, they are estimated
to generate about $700,000 in annual
revenue. That estimate is well below the
$4 million threshold set by the SBA for
defining a large entity.

Also affected by the measures in this
amendment are fish dealers, particularly
those who receive gag and red groupers
and tilefishes from harvesting vessels.
Currently, a Federal permit is required
for a fish dealer to receive reef fish from
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commercial vessels. As of November
2008, there were 159 active permits for
dealers buying and selling reef fish
species; but because the reef fish dealer
permitting system in the Gulf is an open
access program, the number of dealers
can vary from year to year. As part of
the commercial reef fish logbook
program, reporting vessels identify the
dealers who receive their landed fish.
Commercial reef fish vessels with
Federal permits are required to sell their
harvest only to permitted dealers. For
the period 2004-2007, these dealers
handled an average of 10.8 million 1b
(4.9 million kg) of groupers and
tilefishes valued at $25.4 million. These
dealer transactions were distributed as
follows: Florida, with 10 million 1b (4.5
million kg) worth $23.5 million;
Alabama and Mississippi, with 102,000
1b (46,266 kg) worth $222,000;
Louisiana, with 270,000 1b (122,476 kg)
worth $592,000: and, Texas, with
434,000 1b (196,859 kg) worth $1.03
million. The rest of the transactions
were handled by dealers outside of the
Gulf.

Average employment information per
reef fish dealer is unknown. It is
estimated that total employment for reef
fish processors in the Southeast is
approximately 700 individuals, both
part and full time. It is assumed all
processors must be dealers, yet a dealer
need not be a processor. Further,
processing is a much more labor
intensive exercise than dealing.
Therefore, given the employment
estimate for the processing sector, it is
assumed that the average dealer’s
number of employees will not surpass
the SBA employment benchmark.

Based on the gross revenue and
employment profiles presented above,
all permitted commercial reef fish
vessels and fish dealers directly affected
by the final rule may be classified as
small entities.

Because all entities that are expected
to be affected by the final rule are
considered small entities, the issue of
disproportional impacts on small and
large entities does not arise. Although
some vessel and dealer operations are
larger than others, they nevertheless fall
within the definition of small entities.

The various measures in this final
rule have varying effects on small
entities. Adoption of an IFQ program for
the grouper and tilefish component of
the commercial Gulf reef fish fishery has
been estimated to result in variable cost
savings to the fishing industry of $2.23
to $3.24 million per year. There will
also be some unknown reductions in
fixed costs. In addition, possible
increases in revenues could result as

improved product quality will most
likely command higher prices.

Permit stacking will allow owners to
consolidate their multiple permits into
one with corresponding consolidation of
landings history for all permits. This
may be expected to accelerate the
reduction in the number of permits,
resulting in cost savings to permit
owners and in administrative cost
reductions.

Dual classification of both speckled
hind and warsaw grouper into SWG and
DWG tends to reduce discards of both
species and allow fishermen to keep
more of these two species they catch.
Also, this has been estimated to increase
revenues of fishermen by $450,000.

Restricting the number of participants
eligible to receive initial IFQ shares to
commercial permit holders will prevent
over-extended distribution of IFQ shares
while allowing active participants in the
fishery to immediately benefit from the
implementation of the grouper and
tilefish IFQ program. This limitation
also tends to speed up the process of
consolidation in the fishery, a result that
allows participants to reap the gains
from an IFQ) program over a relatively
short time.

Initial apportionment of IFQ) shares
based on landings history for the years
1999-2004, with allowance to drop one
year, provides a higher likelihood that
active participants in the fishery are
allotted IFQ shares in accordance with
the extent of their participation in the
fishery. This tends to preserve the
historical landings status of eligible
participants, so the initial impacts on
their profits are not be diminished. As
the IFQ program progresses, their profits
may increase depending on whether or
not they choose to fish their IFQs or
lease or sell them to others.

By defining IFQ) shares on a species-
specific basis, the eventual true value of
each species may be generated. This
option, however, could result in more
discards of some species and complicate
balancing of catch and quota as well as
the monitoring of the IFQ program. It
thus needs to be complemented by
flexibility measures to assist IFQ
participants in balancing their catch and
quota holdings. The provision for multi-
use allocations introduces certain
flexibility as IFQ) participants have some
leeway in balancing their catch and
quota holdings.

The transferability aspect of IFQQ
shares/allocation provides the
mechanism to allow the IFQ program to
generate greater efficiency and higher
profitability in the fishery. As such, the
lesser the limitations on transferability
the better the system is. The final rule
limits transfers only to reef fish permit

holders the first five years of the
program and to a broader pool of
participants thereafter. While the five-
year limitation is unlikely to bring about
cost increases, it does not allow proper
pricing of IFQ shares. This condition,
however, may be necessary to allow IFQ
holders to get familiar with the IFQQ
program before they engage in transfers
outside of the limited pool of eligible
IFQ transfer recipients.

Establishing a cap on IFQ) share
holdings is consistent with the
Magnuson-Stevens Act provision to
prevent the acquisition of excessive
shares in the IFQQ program. The final
rule to set the share cap to the
maximum assigned to a participant
during initial apportionment allows
every participant to at least maintain
their existing scale of operation. Costs of
operation and possibly revenues are
expected to remain the same. Over time,
all participants, except the highest one,
will be able to increase their scale of
operation they deem most profitable to
them. The highest holders, however,
and presumably the current more
efficient producers will not have the
same opportunity as the others.

The same reasoning provided in the
preceding paragraph for a share cap also
applies to the establishment of a cap on
IFQ allocation holdings. In addition, the
established cap on IFQ allocations could
possibly close the loophole allowing
some participants to circumvent the
established cap on IFQ share holdings
by entering into a long-term contract
with other participants.

Quotas Cﬁange periodically, so there
is a need to address this in the IFQ
program. The final rule allocates quota
adjustments, increases or decreases, in
proportion to a participant’s IFQ share
ownership at the time of quota
adjustments. This may not allocate
quota adjustments as efficiently as an
auction alternative, but it appears to be
the least costly and least disruptive
option.

The establishment of an appeals
process affords participants the
opportunity to correct any mistakes in
the initial allocation of IFQ shares. This
could result in more costs to
participants and the administering
agency, but such costs are expected to
be relatively small especially when seen
against the potential benefits an appeals
process will generate. The added
provision to set aside three percent of
the quota to settle appeals prevents the
possibility of taking back some
allocations already distributed to
participants.

The cost recovery fee feature of the
IFQ program (a requirement under the
Magnuson-Stevens Act) undoubtedly
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imposes additional cost on fishing
participants both in terms of reductions
in revenue and increases in costs
(particularly on dealers) to comply with
the collection and remittance of the fees
to NMFS. A three-percent cost recovery
fee based on total revenues could
translate into larger reductions in
profits, particularly for small fishing
operations.

Requiring pre-approved landing sites
where fishermen are obligated to land
their IFQ catches may increase the cost
of fishing operations. Fishermen may
need to travel farther to land their catch,
if for some reasons, such as weather
conditions or fishing opportunities, the
closest landing site is not pre-approved.
This could, however, enhance the
enforcement of the IFQ program, which
may help ensure that benefits from the
program are not impaired.

It is expected that the combined
effects of the final rule will result in
significant changes to the profitability
status of fishing operations in the
grouper and tilefish component of the
commercial Gulf reef fish fishery. This
is especially true over the long run
when significant benefits, both in terms
of revenue increases and cost decreases,
may be expected to accrue. The net
economic effects on dealers cannot be
readily ascertained.

Several alternatives were considered
by the Council in their deliberation of
the various measures contained in the
final rule. For purposes of the
succeeding discussion, each of the
Council’s preferred alternatives is
termed final action.

Three alternatives, including no
action, were considered for
establishment of an IFQ program. The
first alternative (no action) to the final
action would maintain the incentives to
overcapitalize the fishery and to
promote derby fishing. Such conditions
may be expected to result in increased
operating costs, increased likelihood of
shortened seasons, reduced at-sea
safety, wide fluctuations in domestic
grouper and tilefish supply, and
depressed ex-vessel prices for groupers
and tilefishes. The other alternative to
the final action, establishment of an
endorsement system, would have short-
term effectiveness in addressing
overcapitalization and derby fishing by
reducing the number of participants.
Over the long run, remaining
participants may be expected to increase
their effort either through vessel, crew,
and equipment upgrades or via
additional or longer fishing trips.

The only alternative to the final action
of consolidating multiple commercial
reef fish permits is the no action
alternative. This alternative would not

accelerate the reduction in the number
of permits, thus forgoing the benefits
from permit stacking due to cost savings
by permit owners and reductions in
administrative costs.

Four alternatives, including no action,
were considered regarding the species
composition of DWG and SWG. The first
alternative (no action) to the final action
would maintain the composition of the
SWG and DWG management units. This
alternative would neither reduce the
discards of speckled hind or warsaw
grouper nor grant flexibility to IFQ
participants. The second alternative to
the final action would classify speckled
hind as both SWG and DWG while the
third alternative to the final action
would classify warsaw grouper as both
SWG and DWG. These two alternatives
would reduce discards and add
flexibility to IFQ participants but only
with respect to either speckled hind or
warsaw grouper but not both as in the
final action.

Four alternatives, including no action,
were considered for initial eligibility in
the IFQ program. The first alternative
(no action) to the final action would not
specify initial eligibility requirements
for IFQ share allocation, and thus is
deemed to provide insufficient guidance
in initially allocating IFQ shares. The
other alternatives to the final action
would include more entities for initial
distribution of IFQ shares: a)
commercial reef fish permit holders and
reef fish captains and crew, b)
commercial reef fish permit holders and
permitted dealers, and c) commercial
reef fish permit holders, reef fish
captains and crew, and permitted
dealers. These other alternatives to the
final action would complicate the
determination of initial IFQ holders,
slow down the eventual consolidation
of fishing operations in the fishery, and
lessen the likelihood of maintaining
viable fishing operations.

Four alternatives, including no action,
were considered for the initial
apportionment of IFQ shares. The first
alternative (no action) to the final action
would not provide any guidance in
initially apportioning IFQ) shares. The
second alternative to the final action
would proportionately allocate IFQ
shares based on average annual landings
during 1999-2004. This alternative is
less flexible than the final action where
eligible participants can drop one year
in calculating annual average landings.
The third alternative to the final action
would initially distribute IFQ shares
through an auction. This alternative
may be deemed best in generating the
most appropriate value for IFQ shares at
the start of the program. However, this
alternative offers some possibility that

some historical yet active participants in
the fishery would not receive any IFQQ
share or receive only few shares that
would not make their fishing operations
viable.

Four alternatives, including no action,
were considered for IFQ share
definitions. The first alternative (no
action) to the final action would not
establish IFQ shares and is therefore not
a viable alternative under an IFQ
system. The second alternative to the
final action would establish a single IFQQ
share for the combined groupers and
tilefishes. While this alternative would
tend to minimize transaction costs and
eliminate the need to trade shares to
balance catch and quota holdings, it
would limit the effectiveness of species-
specific management measures and
complicate the future establishment of
annual catch limits required by the
Magnuson-Stevens Act. The third
alternative to the final action would
establish separate IFQ shares for the
DWG complex, the SWG complex, and
tilefish. As with the second alternative,
this particular alternative would limit
the effectiveness of species-specific
management measures and complicate
the future establishment of annual catch
limits required by the Magnuson-
Stevens Act.

Three alternatives, including no
action, were considered for multi-use
allocation and trip limits. The first
alternative (no action) to the final action
would not establish multi-use IFQ
shares or trip allowances and thus,
would not contribute to catch and quota
balancing under the IFQ program. The
second alternative to the final action
would establish a trip allowance
granting IFQ participants the flexibility
to land red or gag for which the IFQ
participant has no allocation by using
allocation from the other species (i.e.,
red or gag). This alternative would not
cap the amount of multi-use allocation
and would be associated with a higher
likelihood of exceeding allowable
harvest levels.

Three alternatives, including no
action, were considered for transfer
eligibility requirements. The first
alternative (no action) to the final action
would make any U.S. citizen or
permanent resident alien eligible for
IFQ share or allocation transfer. Among
the alternatives, this one would
immediately allow the largest pool of
IFQ share/allocation recipients, thereby
providing the best mechanism for
eliciting the highest value of an IFQQ
share or allocation. The difference
between this alternative and the final
action is the provision in the latter that
transfers be allowed only among holders
of commercial reef fish permits during
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the first five years of the IFQ program.
Over the long-run, then, the two
alternatives would have the same
economic effects. The final action
reflects the Council’s intent to provide
enough time for current fishery
participants to be familiar with the
nature of the IFQ system, particularly
with respect to proper valuation of IFQ
shares/allocations, before opening up
the market to a broader pool of
participants. The second alternative to
the final action would limit transfer
eligibility only to commercial reef fish
permit holders. This alternative was not
chosen, because it would constrain the
process of valuing IFQ shares/
allocations over a long time.

Three alternatives, including no
action, were considered for caps on IFQQ
share ownership. The first alternative
(no action) to the final action would not
impose any cap on IFQ share
ownership. Although this alternative
offers the best environment for
individual fishing operations to
determine their most profitable scale of
operations, this was not chosen because
it also offers the highest probability for
an individual fishing operation or very
few fishing operations to obtain
“excessive share” which the Magnuson-
Stevens Act disallows. The second
alternative to the final action would
impose an IFQ share cap of 5 percent,
10 percent, or 15 percent of either the
total grouper and tilefish shares or each
type of species-specific shares. Part of
this second alternative is the provision
for grandfathering in those with initial
percentage shares higher than the
chosen ownership cap. Although this
alternative appears to balance the
concern over excessive share and that of
constraining the operations of the most
efficient producers, this was not chosen
because it would appear to impose
arbitrary levels of maximum share
ownership. The issue of grandfathering
in those with initial share above the
maximum would also limit the ability of
some producers to compete in the open
market against those grandfathered in.
Part of the rationale for the final action
was to achieve consistency with similar
provisions in the red snapper IFQ
program, and this would not be
achieved under the two alternatives to
the final action. A sub-option under the
final action which would impose a cap
on total grouper and tilefish IFQ shares
but not on each type of IFQ share was
not chosen, because it could result in
some entities obtaining excessive shares
of certain species.

Three alternatives, including no
action, were considered for caps on IFQ
allocation ownership. The first
alternative (no action) to the final action

would not limit the amount of IFQ
allocation to be owned by any entity
each year. Although this alternative
would provide the best economic
environment relative to the holding of
IFQ allocations, it would afford some
entities the opportunity to circumvent
the provision on IFQ) share cap by
entering into long-term arrangements
with IFQ share/allocation holders. The
second alternative to the final action
would impose an allocation cap of an
additional one percent, two percent, or
five percent above the percent cap on
IFQ share ownership. This alternative
was not chosen because of the potential
complication it would add to the
monitoring and enforcement of share
ownership cap.

Three alternatives, including no
action, were considered for adjustments
in annual allocations of commercial
TAC. The first alternative (no action) to
the final action would not specify the
allocation mechanism of any changes in
commercial TAC. This alternative was
not chosen because it would require the
Council to address the allocation issue
every time the commercial quota is
adjusted and thus would impose
additional administrative costs. This
could also delay the determination of
each entity’s allocation at the start of the
fishing season which could be
disruptive to the affected entity’s fishing
operations. The second alternative to
the final action would allocate
adjustments in the commercial quota via
an auction system. This alternative was
not chosen because it could complicate
and thus increase the cost of allocating
quota adjustments. Moreover, it could
raise equity concerns if the winners
were new entrants who did not share
the cost of managing the fishery.

Four alternatives, including no action,
were considered regarding the appeals
process. The final action consists of two
alternatives. One pertains to the
establishment and structure of an
appeals process and the other to the
provision of a commercial quota set-
aside to resolve appeals. The first
alternative (no action) to the final action
on appeals process would not provide a
formal, in-house means of addressing
disputes particularly regarding initial
IFQ share allocation and so was not
chosen by the Council. The second
alternative to the final action on appeals
process would establish a special board
composed of state directors/designees
who will review, evaluate, and make
individual recommendations to the
NMFS RA on appeals. This alternative
was not chosen because it would merely
add layers to the appeals process that
would tend to increase the
administrative costs, with no

corresponding benefits. Besides, this
alternative would mainly provide board
members’ advice to the RA on appeals
matters. The three-percent quota set-
aside is based on a similar percent level
chosen for the red snapper IFQ program
that sufficiently accommodated all
appeals.

Three alternatives, including no
action, were considered for a cost
recovery plan. The first alternative (no
action) to the final action would not
impose a cost recovery fee. This would
not be consistent with provisions of the
Magnuson-Stevens Act. The second
alternative to the final action would
require each IFQ registered buyer who
purchased IFQ groupers or tilefishes to
submit an IFQ buyer report either on a
quarterly or annual basis. This
alternative was deemed to mainly
impose additional costs with relatively
small economic or social benefits.
Under the final action, several sub-
options were also considered but
rejected. The first such sub-option
would calculate the recovery fee based
on standard, as opposed to actual, ex-
vessel value. The second sub-option
would impose the responsibility of
collecting and remitting the fees on the
IFQ shareholders. The third sub-option
would require the remittance of
collected fees on a monthly basis. The
rationale for their rejection was that
being inconsistent with corresponding
provisions in the red snapper IFQQ
system would add complication to the
cost recovery plan and add costs to both
the participants and NMFS.

Three alternatives, including no
action, were considered for certifying
landing sites. The first alternative (no
action) to the final action would not
establish certified landing sites for IFQ
programs in the commercial reef fish
fisheries, thus providing no additional
means to improve enforcement of the
IFQ program for groupers and tilefishes.
The second alternative to the final
action would require that landing sites
be certified by the Office for Law
Enforcement in order for IFQ fishermen
to use the VMS units as an option for
reporting landing notifications. This
was deemed unnecessary for monitoring
and enforcing the IFQ program for
groupers and tilefishes. Under the final
action, a sub-option providing for the
selection of certified landing sites by the
Council and NMFS, based on industry
recommendations and resource
availability was not adopted. This sub-
option was deemed more restrictive
than the final action in identifying
landing sites for certification purposes.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
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of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” As part of the
rulemaking process, NMFS prepared a
fishery bulletin, which also serves as a
small entity compliance guide. The
fishery bulletin will be sent to all vessel
permit holders for the Gulf Reef Fish
fishery.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by OMB
under control number 0648—0587. The
collections and the associated estimated
average public reporting burden per
response are provided in the following
table.

COLLECTION ESTIMATED
REQUIREMENT BURDEN PER
RESPONSE
Dealer Account Activation 5 minutes
Dealer Transaction Report 7 minutes
Shareholder Account Acti-
vation 5 minutes
Fisherman Account Activa-
tion 10 minutes
Active Vessels Report 10 minutes
Approval of Landing Loca-
tion 5 minutes
Notification of Landing
Time 3 minutes
Transfer of Share 15 minutes
Transfer of Allocation 5 minutes
Permit Consolidation 10 minutes

These estimates of the public
reporting burden includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
collections of information. Send
comments regarding these burden
estimates or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES) and by e-mail to
David Rostker@omb.eop.gov, or fax to
202-395-7285.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: August 26, 2009.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

m For the reasons set out in the
preamble, 15 CFR Chapter IX and 50
CFR Chapter VI are amended as follows:

Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:
Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, paragraph (b), under “50
CFR”, the entry “622.20” is added in
numerical order to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

(b)***

Current OMB
control number

CFR part or section where the information

the information collection re-

: ! (All numbers
quirement is located begin with
0648-)
50 CFR
622.20 .ooioiiiieeee e -0587
50 CFR Chapter Vi

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 3. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 4.In §622.1, paragraph (b), Table 1,
the entry for FMP for the Reef Fish
Resources of the Gulf of Mexico, and
footnote 5 are revised, and footnote 6 is
added to read as follows:

§622.1 Purpose and scope.
* * * * *
(b) EE

TABLE 1—FMPS IMPLEMENTED UNDER PART 622

FMP title

Responsible fishery
management council(s)

Geographical area

* *

FMP for the Reef Fish Resources of the Gulf of MexiCo .........cccceevevercneennns

* * *

GMFMC

* *

Gulf.1.5.6

* *

1 Regulated area includes adjoining state waters for purposes of data collection and quota monitoring.

5 Regulated area includes adjoining state waters for Gulf red snapper harvested or possessed by a person aboard a vessel for which a Gulf
red snapper IFQ vessel account has been established or possessed by a dealer with a Gulf IFQ dealer endorsement.

6 Regulated area includes adjoining state waters for Gulf groupers and tilefishes harvested or possessed by a person aboard a vessel for
which an IFQ vessel account for Gulf groupers and tilefishes has been established or possessed by a dealer with a Gulf IFQ dealer

endorsement.

m 5.In §622.2, the definitions of “Deep-
water grouper (DWG)” and ““‘Shallow-
water grouper (SWG)” are revised to
read as follows:

§622.2 Definitions and acronyms.
* * * * *

Deep-water grouper (DWG) means
yellowedge grouper, misty grouper,
warsaw grouper, snowy grouper, and

speckled hind. In addition, for the
purposes of the IFQ program for Gulf
groupers and tilefishes in § 622.20,
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scamp are also included as DWG as
specified in § 622.20(b)(2)(vi).

Shallow-water grouper (SWG) means
gag, red grouper, black grouper, scamp,
yellowfin grouper, rock hind, red hind,
and yellowmouth grouper. In addition,
for the purposes of the IFQQ program for
Gulf groupers and tilefishes in § 622.20,
speckled hind and warsaw grouper are
also included as SWG as specified in
§622.20(b)(2)(v).

* * * * *

m 6. In § 622.4, paragraphs (a)(2)(v),
(a)(2)(ix), and (a)(4)(ii) are revised, and
a new sentence is added after the third
sentence in paragraph (i) to read as
follows:

§622.4 Permits and fees.

* * * * *

(a) * % %

(2) * % *

(v) Gulf reef fish. For a person aboard
a vessel to be eligible for exemption
from the bag limits, to fish under a
quota, as specified in § 622.42(a)(1), or
to sell Gulf reef fish in or from the Gulf
EEZ, a commercial vessel permit for
Gulf reef fish must have been issued to
the vessel and must be on board. If
Federal regulations for Gulf reef fish in
subparts A, B, or C of this part are more
restrictive than state regulations, a
person aboard a vessel for which a
commercial vessel permit for Gulf reef
fish has been issued must comply with
such Federal regulations regardless of
where the fish are harvested. See
paragraph (a)(2)(ix) of this section
regarding an IFQ vessel account
required to fish for, possess, or land
Gulf red snapper or Gulf groupers and
tilefishes. To obtain or renew a
commercial vessel permit for Gulf reef
fish, more than 50 percent of the
applicant’s earned income must have
been derived from commercial fishing
(i.e., harvest and first sale of fish) or
from charter fishing during either of the
2 calendar years preceding the
application. See paragraph (m) of this
section regarding a limited access
system for commercial vessel permits
for Gulf reef fish and limited exceptions
to the earned income requirement for a
permit.

(A) Option to consolidate commercial
vessel permits for Gulf reef fish. A
person who has been issued multiple
commercial vessel permits for Gulf reef
fish and wants to consolidate some or
all of those permits, and the landings
histories associated with those permits,
into one permit must submit a
completed permit consolidation
application to the RA. The permits
consolidated must be valid, non-expired

permits and must be issued to the same
entity. The application form and
instructions are available online at
sero.nmfs.noaa.gov. After consolidation,
such a person would have a single
permit, and the permits that were
consolidated into that permit will be
permanently terminated.

(B) [Reserved]

* * * * *

(ix) Gulf IFQ vessel accounts. For a
person aboard a vessel, for which a
commercial vessel permit for Gulf reef
fish has been issued, to fish for, possess,
or land Gulf red snapper or Gulf
groupers (including DWG and SWG, as
specified in § 622.20(a)) or tilefishes
(including goldface tilefish, blackline
tilefish, anchor tilefish, blueline tilefish,
and tilefish), regardless of where
harvested or possessed, a Gulf IFQQ
vessel account for the applicable species
or species groups must have been
established. As a condition of the IFQ
vessel account, a person aboard such
vessel must comply with the
requirements of § 622.16 when fishing
for red snapper or § 622.20 when fishing
for groupers or tilefishes regardless of
where the fish are harvested or
possessed. An owner of a vessel with a
commercial vessel permit for Gulf reef
fish, who has established an IFQ
account for the applicable species, as
specified in § 622.16(a)(3)(i) or
§622.20(a)(3)(i), online via the NMFS
IFQ website ifg.sero.nmfs.noaa.gov, may
establish a vessel account through that
IFQ account for that permitted vessel. If
such owner does not have an online IFQ
account, the owner must first contact
IFQ Customer Service at 1-866—425—
7627 to obtain information necessary to
access the IFQ website and establish an
online IFQ account. There is no fee to
set-up an IFQ account or a vessel
account. Only one vessel account may
be established per vessel under each
IFQ program. An owner with multiple
vessels may establish multiple vessel
accounts under each IFQ account. The
purpose of the vessel account is to hold
IFQ allocation that is required to land
the applicable IFQ) species. A vessel
account must hold sufficient IFQ
allocation in the appropriate share
category, at least equal to the pounds in
gutted weight of the red snapper or
groupers and tilefishes on board, from
the time of advance notice of landing
through landing (except for any overage
allowed as specified in § 622.16(c)(1)(ii)
for red snapper and §622.20(c)(1)(ii) for
groupers and tilefishes). The vessel
account remains valid as long as the
vessel permit remains valid; the vessel
has not been sold or transferred; and the
vessel owner is in compliance with all

Gulf reef fish and IFQ reporting
requirements, has paid all applicable
IFQ fees, and is not subject to sanctions
under 15 CFR part 904. The vessel
account is not transferable to another
vessel. The provisions of this paragraph
do not apply to fishing for or possession
of Gulf groupers and tilefishes under the
bag limit specified in § 622.39 (b)(1)(ii)
or Gulf red snapper under the bag limit
specified in §622.39 (b)(1)(iii). See
§622.16 regarding other provisions
pertinent to the Gulf red snapper IFQ
system and § 622.20 regarding other
provisions pertinent to the IFQ system
for Gulf groupers and tilefishes.

* * * * *

(4) * % %

(ii) Gulf IFQ dealer endorsements. In
addition to the requirement for a dealer
permit for Gulf reef fish as specified in
paragraph (a)(4)(i) of this section, for a
dealer to receive red snapper subject to
the Gulf red snapper IFQ program, as
specified in §622.16(a)(1), or groupers
and tilefishes subject to the IFQ program
for Gulf groupers and tilefishes, as
specified in § 622.20(a)(1), or for a
person aboard a vessel with a Gulf IFQ
vessel account to sell such red snapper
or groupers and tilefishes directly to an
entity other than a dealer, such persons
must also have a Gulf IFQ dealer
endorsement. A dealer with a Gulf reef
fish permit can download a Gulf IFQ
dealer endorsement from the NMFS IFQ
website at ifq.sero.nmfs.noaa.gov. If
such persons do not have an IFQ online
account, they must first contact IFQQ
Customer Service at 1-866—425-7627 to
obtain information necessary to access
the IFQ website and establish an IFQQ
online account. There is no fee for
obtaining this endorsement. The
endorsement remains valid as long as
the Gulf reef fish dealer permit remains
valid and the dealer is in compliance
with all Gulf reef fish and IFQ reporting
requirements, has paid all IFQ fees
required under paragraph (c)(2) of this
section, and is not subject to any
sanctions under 15 CFR part 904. The
endorsement is not transferable. See
§622.16 regarding other provisions
pertinent to the Gulf red snapper IFQ
system and § 622.20 regarding other
provisions pertinent to the IFQ system

for Gulf groupers and tilefishes.

(i) Display. * * * A Gulf IFQ dealer
endorsement must accompany each
vehicle that is used to pick up Gulf IFQ
red snapper and/or Gulf IFQ groupers

and tilefishes. * * *
* * * * *

m 7.In §622.7, paragraphs (gg) and (hh)
are revised to read as follows:
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§622.7 Prohibitions.

* * * * *

(gg) Fail to comply with any provision
related to the Gulf red snapper IFQ
program as specified in § 622.16, or the
IFQ program for Gulf groupers and
tilefishes as specified in § 622.20.

(hh) Falsify any information required
to be submitted regarding the Gulf red
snapper IFQ program as specified in
§622.16, or the IFQ program for Gulf
groupers and tilefishes as specified in
§622.20.

* * * * *

m 8.In §622.16, revise the fifth and
sixth sentences in the introductory text
of paragraph (a), and revise paragraphs
(a)(1) and (c) to read as follows:

§622.16 Gulf red snapper individual
fishing quota (IFQ) program.

(a) * * * See §622.4(a)(2)(ix) regarding
a requirement for a vessel landing red
snapper subject to this IFQ program to
have a Gulf red snapper IFQ vessel
account. See § 622.4(a)(4)(ii) regarding a
requirement for a Gulf IFQ dealer
endorsement. * * *

(1) Scope. The provisions of this
section apply to Gulf red snapper in or
from the Gulf EEZ and, for a person
aboard a vessel with a Gulf red snapper
IFQ vessel account as required by
§622.4(a)(2)(ix) or for a person with a
Gulf IFQ dealer endorsement as
required by § 622.4(a)(4)(ii), these
provisions apply to Gulf red snapper
regardless of where harvested or

possessed.
* * * * *

(c) IFQ operations and requirements—
(1) IFQ Landing and transaction
requirements. (i) Gulf red snapper
subject to this IFQ program can only be
possessed or landed by a vessel with a
Gulf red snapper IFQ vessel account
with allocation at least equal to the
pounds of red snapper on board, except
as provided in paragraph (c)(1)(ii) of this
section. Such red snapper can only be
received by a dealer with a Gulf IFQQ
dealer endorsement.

(ii) A person on board a vessel with
an IFQ vessel account landing the
shareholder’s only remaining allocation,
can legally exceed, by up to 10 percent,
the shareholder’s allocation remaining
on that last fishing trip of the fishing
year, i.e., a one-time per fishing year
overage. Any such overage will be
deducted from the shareholder’s
applicable allocation for the subsequent
fishing year. From the time of the
overage until January 1 of the
subsequent fishing year, the IFQ
shareholder must retain sufficient
shares to account for the allocation that
will be deducted the subsequent fishing

year. Share transfers that would violate
this requirement will be prohibited.

(iii) The dealer is responsible for
completing a landing transaction report
for each landing and sale of Gulf red
snapper via the IFQQ website at
ifq.sero.nmfs.noaa.gov at the time of the
transaction in accordance with reporting
form and instructions provided on the
website. This report includes, but is not
limited to, date, time, and location of
transaction; weight and actual ex-vessel
value of red snapper landed and sold;
and information necessary to identify
the fisherman, vessel, and dealer
involved in the transaction. The
fisherman must validate the dealer
transaction report by entering his
unique PIN number when the
transaction report is submitted. After
the dealer submits the report and the
information has been verified, the
website will send a transaction approval
code to the dealer and the allocation
holder.

(iv) If there is a discrepancy regarding
the landing transaction report after
approval, the dealer or vessel account
holder (or his or her authorized agent)
may initiate a landing transaction
correction form to correct the landing
transaction. This form is available via
the IFQ website at
ifq.sero.nmfs.noaa.gov. Both parties
must validate the landing correction
form by entering their respective PIN
numbers, i.e. vessel account PIN or
dealer account PIN. The dealer must
then print out the form, both parties
must sign it, and the form must be
mailed to NMFS. The form must be
received by NMFS no later than 15 days
after the date of the initial landing
transaction.

(2) IFQ cost recovery fees. As required
by section 304(d)(2)(A)(i) of the
Magnuson-Stevens Act, the RA will
collect a fee to recover the actual costs
directly related to the management and
enforcement of the Gulf red snapper IFQ
program. The fee cannot exceed 3
percent of the ex-vessel value of Gulf
red snapper landed under the IFQ
program. Such fees will be deposited in
the Limited Access System
Administration Fund (LASAF). Initially,
the fee will be 3 percent of the actual
ex-vessel value of Gulf red snapper
landed under the IFQ program, as
documented in each landings
transaction report. The RA will review
the cost recovery fee annually to
determine if adjustment is warranted.
Factors considered in the review
include the catch subject to the IFQ cost
recovery, projected ex-vessel value of
the catch, costs directly related to the
management and enforcement of the
IFQ program, the projected IFQ balance

in the LASAF, and expected non-
payment of fee liabilities. If the RA
determines that a fee adjustment is
warranted, the RA will publish a
notification of the fee adjustment in the
Federal Register.

(i) Payment responsibility. The IFQ
allocation holder specified in the
documented red snapper IFQ landing
transaction report is responsible for
payment of the applicable cost recovery
fees.

(ii) Collection and submission
responsibility. A dealer who receives
Gulf red snapper subject to the IFQ
program is responsible for collecting the
applicable cost recovery fee for each IFQ
landing from the IFQ allocation holder
specified in the IFQ landing transaction
report. Such dealer is responsible for
submitting all applicable cost recovery
fees to NMFS on a quarterly basis. The
fees are due and must be submitted,
using pay.gov via the IFQ system at the
end of each calendar-year quarter, but
no later than 30 days after the end of
each calendar-year quarter. Fees not
received by the deadline are delinquent.

(iii) Fee payment procedure. For each
IFQ dealer, the IFQ system will post, on
individual message boards, an end-of-
quarter statement of cost recovery fees
that are due. The dealer is responsible
for submitting the cost recovery fee
payments using pay.gov via the IFQQ
system. Authorized payments methods
are credit card, debit card, or automated
clearing house (ACH). Payment by
check will be authorized only if the RA
has determined that the geographical
area or an individual(s) is affected by
catastrophic conditions.

(iv) Fee reconciliation process--
delinquent fees. The following
procedures apply to an IFQ dealer
whose cost recovery fees are delinquent.

(A) On or about the 31st day after the
end of each calendar-year quarter, the
RA will send the dealer an electronic
message via the IFQ website and official
notice via mail indicating the applicable
fees are delinquent, and the dealer’s IFQQ
account has been suspended pending
payment of the applicable fees.

(B) On or about the 91st day after the
end of each calendar-year quarter, the
RA will refer any delinquent IFQ dealer
cost recovery fees to the appropriate
authorities for collection of payment.

(3) Measures to enhance IF(Q) program
enforceability—(i) Advance notice of
landing. For the purpose of this
paragraph, landing means to arrive at a
dock, berth, beach, seawall, or ramp.
The owner or operator of a vessel
landing IFQ red snapper is responsible
for ensuring that NMFS is contacted at
least 3 hours, but no more than 12
hours, in advance of landing to report
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the time and location of landing,
estimated red snapper landings in
pounds gutted weight, vessel
identification number (Coast Guard
registration number or state registration
number), and the name and address of
the IFQ dealer where the red snapper
are to be received. The vessel landing
red snapper must have sufficient IFQ
allocation in the IFQ vessel account, at
least equal to the pounds in gutted
weight of red snapper on board (except
for any overage up to the 10 percent
allowed on the last fishing trip) from the
time of the advance notice of landing
through landing. Authorized methods
for contacting NMFS and submitting the
report include calling NMFS Office for
Law Enforcement at 1-866—425-7627,
completing and submitting to NMFS the
notification form provided through the
VMS unit, or providing the required
information to NMFS through the web-
based form available on the IFQ website
at ifq.sero.nmfs.noaa.gov. As new
technology becomes available, NMFS
will add other authorized methods for
complying with the advance notification
requirement, via appropriate
rulemaking. Failure to comply with this
advance notice of landing requirement
is unlawful and will preclude
authorization to complete the landing
transaction report required in paragraph
(c)(1)(iii) of this section and, thus, will
preclude issuance of the required
transaction approval code.

(ii) Time restriction on offloading. IFQ
red snapper may be offloaded only
between 6 a.m. and 6 p.m., local time.

(iii) Restrictions on transfer of IFQ red
snapper. At-sea or dockside transfer of
IFQ red snapper from one vessel to
another vessel is prohibited.

(iv) Requirement for transaction
approval code. If IFQ red snapper are
offloaded to a vehicle for transportation
to a dealer or are on a vessel that is
trailered for transport to a dealer, on-site
capability to accurately weigh the fish
and to connect electronically to the
online IFQ system to complete the
transaction and obtain the transaction
approval code is required. After a
landing transaction has been completed,
a transaction approval code verifying a
legal transaction of the amount of IFQ
red snapper in possession and a copy of
the dealer endorsement must
accompany any IFQ red snapper from
the landing location through possession
by a dealer. This requirement also
applies to IFQ red snapper possessed on
a vessel that is trailered for transport to
a dealer.

(v) Approved landing locations.
Landing locations must be approved by
NMFS Office for Law Enforcement prior
to landing or offloading at these sites.

Proposed landing locations may be
submitted online via the IFQ website at
ifq.sero.nmfs.noaa.gov, or by calling IFQ
Customer Service at 1-866—425-7627, at
any time, however, new landing
locations will be approved only at the
end of each calendar-year quarter. To
have a landing location approved by the
end of the calendar-year quarter, it must
be submitted at least 45 days before the
end of the calendar-year quarter. NMFS
will evaluate the proposed sites based
on, but not limited to, the following
criteria:

(A) Landing locations must be
publicly accessible by land and water,
and

(B) they must have a street address. If
there is no street address on record for
a particular landing location, global
positioning system (GPS) coordinates
for an identifiable geographic location
must be provided.

(4) Transfer of IFQ shares and
allocation. Until January 1, 2012, IFQ
shares and allocations can be transferred
only to a person who holds a valid
commercial vessel permit for Gulf reef
fish; thereafter, IFQ shares and
allocations can be transferred to any
U.S. citizen or permanent resident alien.
However, a valid commercial permit for
Gulf reef fish, a Gulf red snapper IFQ
vessel account, and Gulf red snapper
IFQ allocation are required to possess
(at and after the time of the advance
notice of landing), land or sell Gulf red
snapper subject to this IFQ program.

(i) Share transfers. Share transfers are
permanent, i.e., they remain in effect
until subsequently transferred. Transfer
of shares will result in the
corresponding allocation being
automatically transferred to the person
receiving the transferred share
beginning with the fishing year
following the year the transfer occurred.
However, within the fishing year the
share transfer occurs, transfer of shares
and associated allocation are
independent--unless the associated
allocation is transferred separately, it
remains with the transferor for the
duration of that fishing year. A share
transfer transaction that remains in
pending status, i.e., has not been
completed and verified with a
transaction approval code, after 30 days
from the date the shareholder initiated
the transfer will be cancelled, and the
pending shares will be re-credited to the
shareholder who initiated the transfer.

(ii) Share transfer procedures. Share
transfers must be accomplished online
via the IFQ website. An IFQ shareholder
must initiate a share transfer request by
logging onto the IFQ website at
ifq.sero.nmfs.noaa.gov. Following the
instructions provided on the website,

the shareholder must enter pertinent
information regarding the transfer
request including, but not limited to,
amount of shares to be transferred,
which must be a minimum of 0.0001
percent; name of the eligible transferee;
and the value of the transferred shares.
An IFQQ shareholder who is subject to a
sanction under 15 CFR part 904 is
prohibited from initiating a share
transfer. An IFQ shareholder who is
subject to a pending sanction under 15
CFR part 904 must disclose in writing
to the prospective transferee the
existence of any pending sanction at the
time of the transfer. For the first 5 years
this IFQ program is in effect, an eligible
transferee is a person who has a valid
commercial vessel permit for Gulf reef
fish; is in compliance with all reporting
requirements for the Gulf reef fish
fishery and the red snapper IFQ
program; is not subject to sanctions
under 15 CFR part 904; and who would
not be in violation of the share cap as
specified in paragraph (c)(6) of this
section. Thereafter, share transferee
eligibility will be extended to include
U.S. citizens and permanent resident
aliens who are otherwise in compliance
with the provisions of this section. The
online system will verify the transfer
information entered. If the information
is not accepted, the online system will
send the shareholder an electronic
message explaining the reason(s) why
the transfer request can not be
completed. If the information is
accepted, the online system will send
the transferee an electronic message of
the pending transfer. The transferee
must approve the share transfer by
electronic signature. If the transferee
approves the share transfer, the online
system will send a transaction approval
code to both the transferor and
transferee confirming the transaction.
All share transfers must be completed
and the transaction approval code
received prior to December 31 at 6 p.m.
eastern time each year.

(iii) Allocation transfers. An
allocation transfer is valid only for the
remainder of the fishing year in which
it occurs; it does not carry over to the
subsequent fishing year. Any allocation
that is unused at the end of the fishing
year is void. Allocation may be
transferred to a vessel account from any
IFQ account. Allocation held in a vessel
account, however, may only be
transferred back to the IFQ account
through which the vessel account was
established.

(iv) Allocation transfer procedures.
Allocation transfers must be
accomplished online via the IFQ
website. An IFQ account holder must
initiate an allocation transfer by logging
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onto the IFQ website at
ifq.sero.nmfs.noaa.gov, entering the
required information, including but not
limited to, name of an eligible transferee
and amount of IFQ allocation to be
transferred and price, and submitting
the transfer electronically. An IFQQ
allocation holder who is subject to a
sanction under 15 CFR part 904 is
prohibited from initiating an allocation
transfer. An IFQ allocation holder who
is subject to a pending sanction under
15 CFR part 904 must disclose in
writing to the prospective transferee the
existence of any pending sanction at the
time of the transfer. If the transfer is
approved, the online system will
provide a transaction approval code to
the transferor and transferee confirming
the transaction.

(5) Restricted transactions during the
12-hour online maintenance window.
All electronic IFQ transactions must be
completed by December 31 at 6 p.m.
eastern time each year. Electronic IFQ
functions will resume again on January
1 at 6 a.m. eastern time the following
fishing year. The remaining 6 hours
prior to the end of the fishing year, and
the 6 hours at the beginning of the next
fishing year, are necessary to provide
NMEFS time to reconcile IFQ accounts,
adjust allocations for the upcoming year
if the commercial quotas for Gulf red
snapper have changed, and update
shares and allocations for the upcoming
fishing year. No electronic IFQ
transactions will be available during
these 12 hours. An advance notice of
landing may still be submitted during
the 12-hour maintenance window by
calling IFQ Customer Service at 1-866—
425-7627.

(6) IFQ share cap. No person,
including a corporation or other entity,
may individually or collectively hold
IFQ) shares in excess of 6.0203 percent
of the total shares. For the purposes of
considering the share cap, a
corporation’s total IFQ share is
determined by adding the applicable
IFQ shares held by the corporation and
any other IFQ shares held by a
corporation(s) owned by the original
corporation prorated based on the level
of ownership. An individual’s total IFQ
share is determined by adding the
applicable IFQ shares held by the
individual and the applicable IFQ
shares equivalent to the corporate share
the individual holds in a corporation.
Initially, a corporation must provide the
RA the identity of the shareholders of
the corporation and their percent of
shares in the corporation, and provide
updated information to the RA within
30 days of when changes occur. This
information must also be provided to
the RA any time a commercial vessel

permit for Gulf reef fish is renewed or
transferred.

(7) Redistribution of shares resulting
from permanent permit or endorsement
revocation. If a shareholder’s
commercial vessel permit for Gulf reef
fish has been permanently revoked
under provisions of 15 CFR part 904, the
RA will redistribute the IFQ shares held
by that shareholder proportionately
among remaining shareholders (subject
to cap restrictions) based upon the
amount of shares each held just prior to
the redistribution. During December of
each year, the RA will determine the
amount of revoked shares, if any, to be
redistributed, and the shares will be
distributed at the beginning of the
subsequent fishing year.

(8) Annual recalculation and
notification of IFQ shares and
allocation. On or about January 1 each
year, IFQ shareholders will be notified,
via the IFQ website at
ifq.sero.nmfs.noaa.gov, of their IFQ
share and allocation for the upcoming
fishing year. These updated share values
will reflect the results of applicable
share transfers and any redistribution of
shares (subject to cap restrictions)
resulting from permanent revocation of
applicable permits under 15 CFR part
904. Allocation is calculated by
multiplying IFQ share times the annual
red snapper commercial quota. Updated
allocation values will reflect any change
in IFQ share, any change in the annual
commercial quota for Gulf red snapper,
and any debits required as a result of
prior fishing year overages as specified
in paragraph (c)(1)(ii) of this section.
IFQ participants can monitor the status
of their shares and allocation
throughout the year via the IFQ website.
m 9. Section 622.20 is added to subpart
B to read as follows:

§622.20 Individual fishing quota (IFQ)
program for Gulf groupers and tilefishes.
(a) General. This section establishes
an IFQ program for the commercial
components of the Gulf reef fish fishery
for groupers (including DWG, red
grouper, gag, and other SWG) and
tilefishes (including goldface tilefish,
blackline tilefish, anchor tilefish,
blueline tilefish, and tilefish). For the
purposes of this IFQ program, DWG
includes yellowedge grouper, misty
grouper, warsaw grouper, Snowy
grouper, and speckled hind, and scamp,
but only as specified in paragraph
(b)(2)(vi) of this section. For the
purposes of this IFQ program, other
SWG includes black grouper, scamp,
yellowfin grouper, rock hind, red hind,
and yellowmouth grouper, and warsaw
grouper and speckled hind, but only as
specified in paragraph (b)(2)(v) of this

section. Under the IFQ program, the RA
initially will assign eligible participants
IFQ shares, in five share categories.
These IF(QQ shares are equivalent to a
percentage of the annual commercial
quotas for DWG, red grouper, gag, and
tilefishes, and the annual commercial
catch allowance (meaning the SWG
quota minus gag and red grouper) for
other SWG species, based on their
applicable historical landings. Shares
determine the amount of IFQ allocation
for Gulf groupers and tilefishes, in
pounds gutted weight, a shareholder is
initially authorized to possess, land, or
sell in a given calendar year. Shares and
annual IFQ allocation are transferable.
See § 622.4(a)(2)(ix) regarding a
requirement for a vessel landing
groupers or tilefishes subject to this IFQQ
program to have an IFQ vessel account
for Gulf groupers and tilefishes. See
§622.4(a)(4)(ii) regarding a requirement
for a Gulf IFQ dealer endorsement.
Details regarding eligibility, applicable
landings history, account setup and
transaction requirements, constraints on
transferability, and other provisions of
this IFQ system are provided in the
following paragraphs of this section.

(1) Scope. The provisions of this
section apply to Gulf groupers and
tilefishes in or from the Gulf EEZ and,
for a person aboard a vessel with an IFQ
vessel account for Gulf groupers and
tilefishes as required by § 622.4(a)(2)(ix)
or for a person with a Gulf IFQ dealer
endorsement as required by
§622.4(a)(4)(ii), these provisions apply
to Gulf groupers and tilefishes
regardless of where harvested or
possessed.

(2) Duration. The IFQ program
established by this section will remain
in effect until it is modified or
terminated; however, the program will
be evaluated by the Gulf of Mexico
Fishery Management Council every 5
years.

(3) Electronic system requirements. (i)
The administrative functions associated
with this IFQ program, e.g., registration
and account setup, landing transactions,
and transfers, are designed to be
accomplished online; therefore, a
participant must have access to a
computer and Internet access and must
set up an appropriate IFQ online
account to participate. The computer
must have browser software installed,
e.g. Internet Explorer, Netscape, Mozilla
Firefox; as well as the software Adobe
Flash Player version 9.0 or greater,
which may be downloaded from the
Internet for free. Assistance with online
functions is available from IFQ
Customer Service by calling 1-866—425—
7627 Monday through Friday between 8
a.m. and 4:30 p.m. eastern time.
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(ii) The RA will mail initial
shareholders and dealers with Gulf reef
fish dealer permits information and
instructions pertinent to setting up an
IFQ online account. Other eligible
persons who desire to become IFQ
participants by purchasing IFQ shares or
allocation or by obtaining a Gulf IFQ
dealer endorsement must first contact
IFQ Customer Service at 1-866—425—
7627 to obtain information necessary to
set up the required IFQ online account.
Each IFQ participant must monitor his/
her online account and all associated
messages and comply with all IFQ
online reporting requirements.

(iii) During catastrophic conditions
only, the IFQ program provides for use
of paper-based components for basic
required functions as a backup. The RA
will determine when catastrophic
conditions exist, the duration of the
catastrophic conditions, and which
participants or geographic areas are
deemed affected by the catastrophic
conditions. The RA will provide timely
notice to affected participants via
publication of notification in the
Federal Register, NOAA weather radio,
fishery bulletins, and other appropriate
means and will authorize the affected
participants’ use of paper-based
components for the duration of the
catastrophic conditions. NMFS will
provide each IFQ) dealer the necessary
paper forms, sequentially coded, and
instructions for submission of the forms
to the RA. The paper forms will also be
available from the RA. The program
functions available to participants or
geographic areas deemed affected by
catastrophic conditions will be limited
under the paper-based system. There
will be no mechanism for transfers of
IFQ shares or allocation under the
paper-based system in effect during
catastrophic conditions. Assistance in
complying with the requirements of the
paper-based system will be available via
IFQ Customer Service 1-866—425-7627
Monday through Friday between 8 a.m.
and 4:30 p.m. eastern time.

(b) Procedures for initial
implementation—(1) Determination of
eligibility for initial IFQ shares. To be
eligible as an initial IFQ shareholder a
person must posses a valid commercial
Gulf reef fish permit as of October 1,
2009. NMFS’ permit records are the sole
basis for determining eligibility for the
IFQ program for Gulf groupers and
tilefishes based on permit history. No
more than one initial eligibility will be
granted based upon a given commercial
vessel permit for Gulf reef fish.

(2) Calculation of initial IFQ shares
and allocation—(i) IFQ shares. The RA
will calculate initial IFQ shares based
on the highest average annual landings

of Gulf groupers and tilefishes, in each
of five share categories, associated with
each shareholder’s current commercial
vessel permit for Gulf reef fish during
the applicable landings history. The five
share categories are gag, red grouper,
DWG, other SWG, and tilefishes. The
applicable landings history for reef fish
permit holders with grouper or tilefish
landings includes landings data from
1999 through 2004 with the allowance
for dropping one year. All grouper and
tilefish landings associated with a
current reef fish permit for the
applicable landings history, including
those reported by a person(s) who held
the license prior to the current license
owner, will be attributed to the current
license owner. Only legal landings
reported in compliance with applicable
state and Federal regulations will be
accepted. For each share category, each
shareholder’s initial share is derived by
dividing the shareholder’s highest
average annual landings during the
applicable landings history by the sum
of the highest average annual landings
of all shareholders during the respective
applicable landings histories. Initial
shares distributed in the gag share
category and the other SWG share
category will be based on landings that
have been adjusted for gag and/or black
grouper misidentification. Initial IFQ
shares will not be issued in units less
than the percentage equivalent to 1.0 lb
(0.45 kg) of the grouper or tilefish
species, in each share category, based on
that share category’s quota or catch
allowance.

(ii) Initial share set-aside to
accommodate resolution of appeals.
During the first year of implementation
of this IFQ program only, for each share
category, the RA will reserve a 3—
percent IFQ share prior to the initial
distribution of shares, to accommodate
resolution of appeals, if necessary. Any
portion of the 3—percent share set-aside
for each share category remaining after
the appeals process is completed will be
distributed as soon as possible among
initial shareholders in direct proportion
to the percentage share each was
initially allocated. If resolution of
appeals requires more than a 3—percent
share set-aside for a share category, the
shares of all initial shareholders, for that
share category, would be reduced
accordingly in direct proportion to the
percentage share each was initially
allocated.

(iii) IFQ allocation. IFQ allocation is
the amount of Gulf groupers and
tilefishes, in pounds gutted weight, an
IFQ shareholder or allocation holder is
authorized to possess, land, or sell
during a given fishing year. [FQ
allocation for the five respective share

categories is derived at the beginning of
each year by multiplying a shareholder’s
IFQ share times the annual commercial
quota for gag, red grouper, DWG, and
tilefishes; and times the annual
commercial catch allowance for other
SWG.

(iv) Red grouper and gag multi-use
allocation—(A) Red grouper multi-use
allocation. At the beginning of each
fishing year, 4 percent of each
shareholder’s initial red grouper
allocation will be converted to red
grouper multi-use allocation. Red
grouper multi-use allocation may be
used to possess, land, or sell either red
grouper or gag under certain conditions.
Red grouper multi-use allocation may be
used to possess, land, or sell red grouper
only after an IFQ account holder’s
(shareholder or allocation holder’s) red
grouper allocation has been landed and
sold, or transferred; and to possess,
land, or sell gag, only after both gag and
gag multi-use allocation have been
landed and sold, or transferred.

(B) Gag multi-use allocation. At the
beginning of each fishing year, 8 percent
of each shareholder’s initial gag
allocation will be converted to gag
multi-use allocation. Gag multi-use
allocation may be used to possess, land,
or sell either gag or red grouper under
certain conditions. Gag multi-use
allocation may be used to possess, land,
or sell gag only after an IFQ account
holder’s gag allocation has been landed
and sold, or transferred; and possess,
land or sell red grouper, only after both
red grouper and red grouper multi-use
allocation have been landed and sold, or
transferred. Multi-use allocation transfer
procedures and restrictions are specified
in paragraph (c)(4)(iv) of this section.

(v) Warsaw grouper and speckled
hind classification. Warsaw grouper and
speckled hind are considered DWG
species and under certain circumstances
SWG species. For the purposes of the
IFQ program for Gulf groupers and
tilefishes, once all of an IFQ account
holder’s DWG allocation has been
landed and sold, or transferred, or if an
IFQ account holder has no DWG
allocation, then other SWG allocation
may be used to land and sell warsaw
grouper and speckled hind.

(vi) Scamp classification. Scamp is
considered a SWG species and under
certain circumstances a DWG. For the
purposes of the IFQ program for Gulf
groupers and tilefishes, once all of an
IFQ account holder’s other SWG
allocation has been landed and sold, or
transferred, or if an IFQ account holder
has no SWG allocation, then DWG
allocation may be used to land and sell
scamp.
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(3) Shareholder notification regarding
landings history, initial determination of
IFQ shares and allocations, and IFQ
account setup information. (i) On or
about October 1, 2009, the RA will mail
each Gulf reef fish commercial vessel
permittee with grouper and tilefish
landings history during the qualifying
years, information pertinent to the IFQ
program. This information will
include—

(A) Gulf grouper and tilefish landings
associated with the Gulf reef fish
commercial vessel permit during each
year of the applicable landings history;

(B) The highest average annual
grouper and tilefish landings, in each of
the five share categories, based on the
permittee’s best 5 out of 6 years of
applicable landings history;

(C) The permittee’s initial IFQ share,
in each of the five share categories,
based on the highest average annual
landings associated with the permittee’s
best 5 out of 6 years of applicable
landings history;

(D) The initial IFQ allocation, in each
of the five share categories, as well as
their total IFQ allocation;

(E) Instructions for appeals;

(F) General instructions regarding
procedures related to the IFQ online
system, including how to set up an
online account; and

(G) A user identification number; and
a personal identification number (PIN)
that will be provided in a subsequent
letter.

(ii) The RA will provide this
information, via certified mail return
receipt requested, to the permittee’s
address of record as listed in NMFS’
permit files. A permittee who does not
receive such notification from the RA,
must contact the RA by November 1,
2009, to clarify eligibility status and
landings and initial share information.

(iii) The initial share information
provided by the RA is based on the
highest average annual landings during
the best 5 out of 6 years associated with
the permittee’s applicable landings
history for each share category;
however, a permittee may select to
exclude a different year of landings
history than was chosen, consistent
with the permittee’s applicable landings
history, for the calculation of the initial
IFQ share. The permittee must submit
that information to the RA postmarked
no later than December 1, 2009. If
alternative years, consistent with the
applicable landings history, are
selected, revised information regarding
shares and allocations will be posted on
the online IFQ accounts no later than
January 1, 2010. A permittee who
disagrees with the landings or eligibility

information provided by the RA may
appeal the RA’s initial determinations.

(4) Procedure for appealing IFQ
eligibility and/or landings information.
The only items subject to appeal under
this IFQ system are initial eligibility for
IFQ shares based on ownership of a reef
fish permit, the accuracy of the amount
of landings, correct assignment of
landings to the permittee, and correct
assignment of gag versus black grouper
landings. Appeals based on hardship
factors will not be considered. Appeals
must be submitted to the RA
postmarked no later than April 1, 2010,
and must contain documentation
supporting the basis for the appeal. The
RA will review all appeals, render final
decisions on the appeals, and advise the
appellant of the final decision.

(1) Eligibility appeals. NMFS’ records
of reef fish permits are the sole basis for
determining ownership of such permits.
A person who believes he/she meets the
permit eligibility criteria based on
ownership of a vessel under a different
name, as may have occurred when
ownership has changed from individual
to corporate or vice versa, must
document his/her continuity of
ownership.

(ii) Landings appeals. Appeals
regarding landings data for 1999
through 2004 will be based on NMFS’
logbook records. If NMFS’ logbooks are
not available, the RA may use state
landings records or data that were
submitted in compliance with
applicable Federal and state regulations,
on or before December 31, 2006.

(5) Dealer notification and IFQ
account setup information. On or about
October 1, 2009, the RA will mail each
dealer with a valid Gulf reef fish dealer
permit information pertinent to the IFQ
program. Any such dealer is eligible to
receive a Gulf IFQ dealer endorsement,
which can be downloaded from the IFQ
website at ifq.sero.nmfs.noaa.gov once
an IFQ account has been established.
The information package will include
general information about the IFQ
program and instructions for accessing
the IFQ website and establishing an IFQ
dealer account.

(c) IFQ operations and requirements—
(1) IFQ Landing and transaction
requirements. (i) Gulf groupers and
tilefishes subject to this IFQQ program
can only be possessed or landed by a
vessel with a IFQ vessel account for
Gulf groupers and tilefishes. Such
groupers and tilefishes can only be
received by a dealer with a Gulf IFQ
dealer endorsement. The vessel landing
groupers or tilefishes must have
sufficient IFQ allocation in the IFQ
vessel account, at least equal to the
pounds in gutted weight of grouper or

tilefish species to be landed, from the
time of advance notice of landing
through landing, except as provided in
paragraph (c)(1)(ii) of this section.

(ii) A person on board a vessel with
an IFQ) vessel account landing the
shareholder’s only remaining allocation
from among any of the grouper or
tilefish share categories, can legally
exceed, by up to 10 percent, the
shareholder’s allocation remaining on
that last fishing trip of the fishing year,
i.e. a one-time per fishing year overage.
Any such overage will be deducted from
the shareholder’s applicable allocation
for the subsequent fishing year. From
the time of the overage until January 1
of the subsequent fishing year, the IFQ
shareholder must retain sufficient
shares to account for the allocation that
will be deducted the subsequent fishing
year. Share transfers that would violate
this requirement will be prohibited.

(iii) The dealer is responsible for
completing a landing transaction report
for each landing and sale of Gulf
groupers and tilefishes via the IFQ
website at ifq.sero.nmfs.noaa.gov at the
time of the transaction in accordance
with reporting form and instructions
provided on the website. This report
includes, but is not limited to, date,
time, and location of transaction; weight
and actual ex-vessel value of groupers
and tilefishes landed and sold; and
information necessary to identify the
fisherman, vessel, and dealer involved
in the transaction. The fisherman must
validate the dealer transaction report by
entering the unique PIN number for the
vessel account when the transaction
report is submitted. After the dealer
submits the report and the information
has been verified by NMFS, the online
system will send a transaction approval
code to the dealer and the allocation
holder.

(iv) If there is a discrepancy regarding
the landing transaction report after
approval, the dealer or vessel account
holder (or his or her authorized agent)
may initiate a landing transaction
correction form to correct the landing
transaction. This form is available via
the IFQ website at
ifg.sero.nmfs.noaa.gov. Both parties
must validate the landing correction
form by entering their respective PIN
numbers, i.e. vessel account PIN or
dealer account PIN. The dealer must
then print out the form, both parties
must sign it, and the form must be
mailed to NMFS. The form must be
received by NMFS no later than 15 days
after the date of the initial landing
transaction.

(2) IFQ cost recovery fees. As required
by section 304(d)(2)(A)(i) of the
Magnuson-Stevens Act, the RA will
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collect a fee to recover the actual costs
directly related to the management and
enforcement of the IFQ program for Gulf
groupers and tilefishes. The fee cannot
exceed 3 percent of the ex-vessel value
of Gulf groupers and tilefishes landed
under the IFQ program. Such fees will
be deposited in the Limited Access
System Administration Fund (LASAF).
Initially, the fee will be 3 percent of the
actual ex-vessel value of Gulf groupers
and tilefishes landed under the IFQ
program, as documented in each
landings transaction report. The RA will
review the cost recovery fee annually to
determine if adjustment is warranted.
Factors considered in the review
include the catch subject to the IFQ cost
recovery, projected ex-vessel value of
the catch, costs directly related to the
management and enforcement of the
IFQ program, the projected IFQ balance
in the LASAF, and expected non-
payment of fee liabilities. If the RA
determines that a fee adjustment is
warranted, the RA will publish a
notification of the fee adjustment in the
Federal Register.

(i) Payment responsibility. The IFQ
account holder specified in the
documented IFQ landing transaction
report for Gulf groupers and tilefishes is
responsible for payment of the
applicable cost recovery fees.

(ii) Collection and submission
responsibility. A dealer who receives
Gulf groupers or tilefishes subject to the
IFQ program is responsible for
collecting the applicable cost recovery
fee for each IFQ landing from the IFQQ
account holder specified in the IFQQ
landing transaction report. Such dealer
is responsible for submitting all
applicable cost recovery fees to NMFS
on a quarterly basis. The fees are due
and must be submitted, using pay.gov
via the IFQQ system, at the end of each
calendar-year quarter, but no later than
30 days after the end of each calendar-
year quarter. Fees not received by the
deadline are delinquent.

(iii) Fee payment procedure. For each
IFQ dealer, the IFQ system will post, in
individual IFQ dealer accounts, an end-
of-quarter statement of cost recovery
fees that are due. The dealer is
responsible for submitting the cost
recovery fee payments using pay.gov via
the IFQ system. Authorized payment
methods are credit card, debit card, or
automated clearing house (ACH).
Payment by check will be authorized
only if the RA has determined that the
geographical area or an individual(s) is
affected by catastrophic conditions.

(iv) Fee reconciliation process—
delinquent fees. The following
procedures apply to an IFQ dealer
whose cost recovery fees are delinquent.

(A) On or about the 31st day after the
end of each calendar-year quarter, the
RA will send the dealer an electronic
message via the IFQ website and official
notice via mail indicating the applicable
fees are delinquent, and the dealer’s IFQQ
account has been suspended pending
payment of the applicable fees.

(B) On or about the 91st day after the
end of each calendar-year quarter, the
RA will refer any delinquent IFQ dealer
cost recovery fees to the appropriate
authorities for collection of payment.

(3) Measures to enhance IFQ program
enforceability—(i) Advance notice of
landing. For the purpose of this
paragraph, landing means to arrive at a
dock, berth, beach, seawall, or ramp.
The owner or operator of a vessel
landing IFQ groupers or tilefishes is
responsible for ensuring that NMFS is
contacted at least 3 hours, but no more
than 12 hours, in advance of landing to
report the time and location of landing,
estimated grouper and tilefish landings
in pounds gutted weight for each share
category (gag, red grouper, DWG, other
SWG, tilefishes), vessel identification
number (Coast Guard registration
number or state registration number),
and the name and address of the IFQ
dealer where the groupers or tilefishes
are to be received. The vessel landing
groupers or tilefishes must have
sufficient IFQ allocation in the IFQ
vessel account, and in the appropriate
share category or categories, at least
equal to the pounds in gutted weight of
all groupers and tilefishes on board
(except for any overage up to the 10
percent allowed on the last fishing trip)
from the time of the advance notice of
landing through landing. Authorized
methods for contacting NMFS and
submitting the report include calling
NMFS at 1-866—425-7627, completing
and submitting to NMFS the notification
form provided through the VMS unit, or
providing the required information to
NMFS through the web-based form
available on the IFQ website at
ifq.sero.nmfs.noaa.gov. As new
technology becomes available, NMFS
will add other authorized methods for
complying with the advance notification
requirement, via appropriate
rulemaking. Failure to comply with this
advance notice of landing requirement
is unlawful and will preclude
authorization to complete the landing
transaction report required in paragraph
(c)(1)(iii) of this section and, thus, will
preclude issuance of the required
transaction approval code.

(ii) Time restriction on offloading. IFQ
groupers and tilefishes may be offloaded
only between 6 a.m. and 6 p.m., local
time.

(iii) Restrictions on transfer of IFQ
groupers and tilefishes. At-sea or
dockside transfer of IFQ groupers or
tilefishes from one vessel to another
vessel is prohibited.

(iv) Requirement for transaction
approval code. If IFQ) groupers or
tilefishes are offloaded to a vehicle for
transportation to a dealer or are on a
vessel that is trailered for transport to a
dealer, on-site capability to accurately
weigh the fish and to connect
electronically to the online IFQ system
to complete the transaction and obtain
the transaction approval code is
required. After a landing transaction has
been completed, a transaction approval
code verifying a legal transaction of the
amount of IFQ groupers and tilefishes in
possession and a copy of the dealer
endorsement must accompany any IFQ
groupers and tilefishes from the landing
location through possession by a dealer.
This requirement also applies to IFQ
groupers and tilefishes possessed on a
vessel that is trailered for transport to a
dealer.

(v) Approved landing locations.
Landing locations must be approved by
NMFS Office for Law Enforcement prior
to landing or offloading at these sites.
Proposed landing locations may be
submitted online via the IFQ website at
ifq.sero.nmfs.noaa.gov, or by calling IFQ
Customer Service at 1-866—425-7627, at
any time, however, new landing
locations will be approved only at the
end of each calendar-year quarter. To
have your landing location approved by
the end of the calendar-year quarter, it
must be submitted at least 45 days
before the end of the calendar-year
quarter. NMFS will evaluate the
proposed sites based on, but not limited
to, the following criteria:

(A) Landing locations must be
publicly accessible by land and water,
and

(B) they must have a street address. If
there is no street address on record for
a particular landing location, global
positioning system (GPS) coordinates
for an identifiable geographic location
must be provided.

(4) Transfer of IFQ shares and
allocation. Until January 1, 2015, IFQ
shares and allocations can be transferred
only to a person who holds a valid
commercial vessel permit for Gulf reef
fish; thereafter, IFQ shares and
allocations can be transferred to any
U.S. citizen or permanent resident alien.
However, a valid commercial permit for
Gulf reef fish, an IFQ vessel account for
Gulf groupers and tilefishes, and IFQQ
allocation for Gulf groupers or tilefishes
are required to possess (at and after the
time of the advance notice of landing),
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land or sell Gulf groupers or tilefishes
subject to this IFQ program.

(i) Share transfers. Share transfers are
permanent, i.e., they remain in effect
until subsequently transferred. Transfer
of shares will result in the
corresponding allocation being
automatically transferred to the person
receiving the transferred share
beginning with the fishing year
following the year the transfer occurred.
However, within the fishing year the
share transfer occurs, transfer of shares
and associated allocation are
independent--unless the associated
allocation is transferred separately, it
remains with the transferor for the
duration of that fishing year. A share
transfer transaction that remains in
pending status, i.e., has not been
completed and verified with a
transaction approval code, after 30 days
from the date the shareholder initiated
the transfer will be cancelled, and the
pending shares will be re-credited to the
shareholder who initiated the transfer.

(ii) Share transfer procedures. Share
transfers must be accomplished online
via the IFQ website. An IFQ shareholder
must initiate a share transfer request by
logging onto the IFQ website at
ifq.sero.nmfs.noaa.gov. An IFQQ
shareholder who is subject to a sanction
under 15 CFR part 904 is prohibited
from initiating a share transfer. An IFQQ
shareholder who is subject to a pending
sanction under 15 CFR part 904 must
disclose in writing to the prospective
transferee the existence of any pending
sanction at the time of the transfer.
Following the instructions provided on
the website, the shareholder must enter
pertinent information regarding the
transfer request including, but not
limited to: amount of shares to be
transferred, which must be a minimum
of 0.000001 percent; name of the eligible
transferee; and the value of the
transferred shares. For the first 5 years
this IFQ program is in effect, an eligible
transferee is a person who has a valid
commercial vessel permit for Gulf reef
fish; is in compliance with all reporting
requirements for the Gulf reef fish
fishery and the IFQ program for Gulf
groupers and tilefishes; is not subject to
sanctions under 15 CFR part 904; and
who would not be in violation of the
share or allocation caps as specified in
paragraph (c)(6) of this section.
Thereafter, share transferee eligibility
will be extended to include U.S. citizens
and permanent resident aliens who are
otherwise in compliance with the
provisions of this section. The online
system will verify the information
entered. If the information is not
accepted, the online system will send
the shareholder an electronic message

explaining the reason(s). If the
information is accepted, the online
system will send the transferee an
electronic message of the pending
transfer. The transferee must approve
the share transfer by electronic
signature. If the transferee approves the
share transfer, the online system will
send a transfer approval code to both
the shareholder and transferee
confirming the transaction. All share
transfers must be completed and the
transaction approval code received prior
to December 31 at 6 p.m. eastern time
each year.

(iii) Allocation transfers. An
allocation transfer is valid only for the
remainder of the fishing year in which
it occurs; it does not carry over to the
subsequent fishing year. Any allocation
that is unused at the end of the fishing
year is void. Allocation may be
transferred to a vessel account from any
IFQ account. Allocation held in a vessel
account, however, may only be
transferred back to the IFQ account
through which the vessel account was
established.

(iv) Allocation transfer procedures
and restrictions—(A) Allocation transfer
procedures. Allocation transfers must be
accomplished online via the IFQ
website. An IFQ account holder must
initiate an allocation transfer by logging
onto the IFQ website at
ifq.sero.nmfs.noaa.gov, entering the
required information, including but not
limited to, name of an eligible transferee
and amount of IFQ allocation to be
transferred and price, and submitting
the transfer electronically. An IFQ
allocation holder who is subject to a
sanction under 15 CFR part 904 is
prohibited from initiating an allocation
transfer. An IFQ allocation holder who
is subject to a pending sanction under
15 CFR part 904 must disclose in
writing to the prospective transferee the
existence of any pending sanction at the
time of the transfer. If the transfer is
approved, the website will provide a
transfer approval code to the transferor
and transferee confirming the
transaction.

(B) Multi-use allocation transfer
restrictions—(1) Red grouper multi-use
allocation. Red grouper multi-use
allocation may only be transferred after
all an IFQ account holder’s red grouper
allocation has been landed and sold, or
transferred.

(2) Gag multi-use allocation. Gag
multi-use allocation may only be
transferred after all an IFQ account
holder’s gag allocation has been landed
and sold, or transferred.

(5) Restricted transactions during the
12-hour online maintenance window.
All electronic IFQ transactions must be

completed by December 31 at 6 p.m.
eastern time each year. Electronic IFQ
functions will resume again on January
1 at 6 a.m. eastern time the following
fishing year. The remaining 6 hours
prior to the end of the fishing year, and
the 6 hours at the beginning of the next
fishing year, are necessary to provide
NMEFS time to reconcile IFQ accounts,
adjust allocations for the upcoming year
if the commercial quotas or catch
allowances for Gulf groupers or
tilefishes have changed, and update
shares and allocations for the upcoming
fishing year. No electronic IFQ
transactions will be available during
these 12 hours. An advance notice of
landing may still be submitted by
calling IFQ Customer Service at 1-866—
425-7627.

(6) IFQ share and allocation caps. A
corporation’s total IFQ share (or
allocation) is determined by adding the
applicable IFQ shares (or allocation)
held by the corporation and any other
IFQ shares (or allocation) held by a
corporation(s) owned by the original
corporation prorated based on the level
of ownership. An individual’s total IFQ
share is determined by adding the
applicable IFQ shares held by the
individual and the applicable IFQ
shares equivalent to the corporate share
the individual holds in a corporation.
An individual’s total IFQ allocation is
determined by adding the individual’s
total allocation to the allocation derived
from the IFQ shares equivalent to the
corporate share the individual holds in
a corporation.

(i) IFQ share cap for each share
category. No person, including a
corporation or other entity, may
individually or collectively hold IFQQ
shares in any share category (gag, red
grouper, DWG, other SWG, or tilefishes)
in excess of the maximum share initially
issued for the applicable share category
to any person at the beginning of the
IFQ program, as of the date appeals are
resolved and shares are adjusted
accordingly. A corporation must
provide to the RA the identity of the
shareholders of the corporation and
their percent of shares in the
corporation, by December 1, 2009, for
initial issuance of IFQ shares and
allocation, and provide updated
information to the RA within 30 days of
when changes occur. This information
must also be provided to the RA any
time a commercial vessel permit for
Gulf reef fish is renewed or transferred.

(ii) Total allocation cap. No person,
including a corporation or other entity,
may individually or collectively hold,
cumulatively during any fishing year,
IFQ allocation in excess of the total
allocation cap. The total allocation cap
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is the sum of the maximum allocations
associated with the share caps for each
individual share category and is
calculated annually based on the
applicable quotas or catch allowance
associated with each share category.

(7) Redistribution of shares resulting
from permanent permit revocation. If a
shareholder’s commercial vessel permit
for Gulf reef fish has been permanently
revoked under provisions of 15 CFR part
904, the RA will redistribute the IFQ
shares associated with the revoked
permit proportionately among
remaining shareholders (subject to cap
restrictions) based upon the amount of
shares each held just prior to the
redistribution. During December of each
year, the RA will determine the amount
of revoked shares, if any, to be
redistributed, and the shares will be
distributed at the beginning of the
subsequent fishing year.

(8) Annual recalculation and
notification of IFQ) shares and
allocation. On or about January 1 each
year, IFQ shareholders will be notified,
via the IFQ website at
ifg.sero.nmfs.noaa.gov, of their IFQ
shares and allocations, for each of the
five share categories, for the upcoming
fishing year. These updated share values
will reflect the results of applicable
share transfers and any redistribution of
shares (subject to cap restrictions)
resulting from permanent revocation of
applicable permits under 15 CFR part
904. Allocation, for each share category,
is calculated by multiplying IFQ share
for that category times the annual
commercial quota or commercial catch
allowance for that share category.
Updated allocation values will reflect
any change in IFQ share for each share
category, any change in the annual
commercial quota or commercial catch
allowance for the applicable categories;
and any debits required as a result of

prior fishing year overages as specified
in paragraph (c)(1)(ii) of this section.
IFQ participants can monitor the status
of their shares and allocation
throughout the year via the IFQQ website.
m 10.In § 622.42, paragraph (a)(1)(ii)

and the first sentence of paragraph
(a)(1)(iii) introductory text are revised to
read as follows:

§622.42 Quotas.

(a)

(1) * % %

(ii) Deep-water groupers (DWG)
combined—1.02 million 1b (0.46 million
kg), gutted weight, that is, eviscerated
but otherwise whole.

(iii) Shallow-water groupers (SWG)
have a combined quota as specified in
paragraph (a)(1)(iii)(A) of this
section. * * *

* k% %

§622.44 [Amended]

m 11.In § 622.44, paragraph (g) is
removed and reserved.

[FR Doc. E9—-20954 Filed 8-28-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 16 and 118

[Docket No. FDA-2000-N-0190] (formerly
Docket No. 2000N—-0504)

RIN 0910-AC14
Egg Safety; Final Rule for Prevention
of Salmonella Enteritidis in Shell Eggs

During Production, Storage, and
Transportation; Public Meetings

AGENCY: Food and Drug Administration,
HHS.

TABLE 1.

ACTION: Notice of public meetings.

The Food and Drug Administration
(FDA) is announcing two public
meetings to discuss the final rule
concerning the prevention of
Salmonella Enteritidis (SE) in shell eggs
during production, storage, and
transportation. The purpose of the
public meetings is to explain the
requirements of the rule and how to
comply with it, and to provide the
public an opportunity to ask questions.

DATES, TIMES, AND LOCATIONS: See ‘“How
to Participate in the Meetings” in the
SUPPLEMENTARY INFORMATION section of
this document for dates and times of the
meetings, closing dates for advance
registration, requesting special
accommodations due to disability, and
other information regarding meeting
participation.

CONTACT PERSON: For general questions
about the meetings or for special
accommodations due to a disability,
contact Juanita Yates, Center for Food
Safety and Applied Nutrition (HFS-
009), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740, 301-436-1731, e-mail:
juanita.yates@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. How to Participate in the Meetings

Table 1 of this document provides
information on participation in the
meetings.

Date

Address

Electronic Address

Other Information

First public meeting

September 30, 2009, from
1 p.m.to5p.m.

Hyatt Regency Chicago,
151 East Wacker Dr.,
Chicago, IL 60601

Advance registration

By September 21, 2009

We encourage you to use

http://www.fda.gov/Food/

There is no registration fee

electronic registration if NewsEvents/Workshops for the public meetings.
possible.1 MeetingsConferences/ Early registration is rec-
default.htm ommended because

seating is limited.

Request special accom-
modations due to a dis-
ability

By September 21, 2009

See Contact Person
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TABLE 1.—Continued

Date

Address

Electronic Address

Other Information

Second public meeting
p.m.to 5 p.m.

November 5, 2009, from 1

The Westin Peachtree
Plaza Hotel, 210 Peach-
tree St., NW., Atlanta,
GA 30303

Advance registration

By October 26, 2009

We encourage you to use

http://www.fda.gov/Food/

There is no registration fee

electronic registration if NewsEvents/Workshops for the public meetings.
possible.1 MeetingsConferences/ Early registration is rec-
default.htm ommended because

seating is limited.

Request special accom-
modations due to a dis-
ability

By October 26, 2009

See Contact Person

1You may also register via e-mail, mail, or fax. Please include your name, title, firm name, address, and phone and fax numbers in your reg-
istration information and send to: Deborah Harris, EDJ Associates, Inc., 11300 Rockville Pike, suite 1001, Rockville, MD 20852, 240—221-4326,
FAX: 301-945-4295, e-mail: fda-CFSAN_Registration @edjassociates.com. Onsite registration will also be available at both meeting sites.

II. Background

In the Federal Register of July 9, 2009
(74 FR 33030), FDA published a final
rule, “Prevention of Salmonella
Enteritidis in Shell Eggs During
Production, Storage, and
Transportation,” that requires shell egg
producers to implement measures to
prevent SE from contaminating eggs on
the farm and from further growth during
storage and transportation, and requires
these producers to maintain records
concerning their compliance with the
rule and to register with FDA. FDA took
this action because SE is among the
leading bacterial causes of foodborne
illness in the United States, and shell
eggs are a primary source of human SE
infections. The final rule will reduce
SE-associated illnesses and deaths by
reducing the risk that shell eggs are
contaminated with SE.

This document announces two public
meetings as part of the agency’s planned
outreach initiatives regarding the final
rule.

III. Transcripts

Please be advised that as soon as a
transcript is available, it will be
accessible at http://
www.regulations.gov. It may be viewed
at the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD. A transcript will
also be available in either hardcopy or
on CD-ROM, after submission of a
Freedom of Information request. Written
requests are to be sent to Division of
Freedom of Information (HFI-35), Office
of Management Programs, Food and
Drug Administration, 5600 Fishers
Lane, rm. 6—30, Rockville, MD 20857.

Dated: August 24, 2009.
David Horowitz,
Assistant Commissioner for Policy.
[FR Doc. E9—20856 Filed 8—28-09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY
31 CFR Part 32
RIN 1505-AC17

Payments in Lieu of Low Income
Housing Tax Credits

AGENCY: Office of the Fiscal Assistant
Secretary, Treasury.

ACTION: Interim final rule.

SUMMARY: The Department of the
Treasury is amending its policy
regarding the time limitation within
which State housing credit agencies
must disburse funds received under
section 1602 of the American Recovery
and Reinvestment Tax Act of 2009. This
change will allow States to disburse
section 1602 funds to subawardees
through December 31, 2011 under
certain conditions.

DATES: This final rule is effective August
31, 2009. Comments must be received
on or before September 30, 2009.

ADDRESSES: Treasury participates in the
U.S. government’s eRulemaking
Initiative by publishing rulemaking
information on http://
www.regulations.gov. Regulations.gov
offers the public the ability to comment
on, search, and view publicly available
rulemaking materials, including
comments received on rules. Comments
on this rule should be submitted using
only the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the

instructions on the Web site for
submitting comments.

Mail: Ellen Neubauer, Fiscal Service,
U.S. Department of the Treasury, 1500
Pennsylvania Ave., Washington, DC
20220. Instructions: All submissions
received must include the agency name
(“Fiscal Service”) and the title of this
rulemaking. In general, comments
received will be published on
Regulations.gov without change,
including any business or personal
information provided. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

You may also inspect and copy this
interim rule at: Treasury Department
Library, Freedom of Information Act
(FOIA) Collection, Room 1428, Main
Treasury Building, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220.
Before visiting, you must call (202) 622—
0990 for an appointment.

FOR FURTHER INFORMATION CONTACT:
Ellen Neubauer, Program Manager, at
(202) 622-0560 or at
ellen.neubauer@do.treas.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 1602 of the American
Recovery and Reinvestment Tax Act of
2009 (Act) (Pub. L. 111-5) (hereinafter
Section 1602) allows State housing
credit agencies to elect to receive
payments in lieu of low-income housing
credits under section 42 of the Internal
Revenue Code. Payments must be used
to make subawards to finance the
construction or acquisition and
rehabilitation of qualified low-income
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buildings. The United States
Department of the Treasury (Treasury)
awards Section 1602 funds to State
housing credit agencies in an amount
equal to their low-income housing grant
election amount which may not exceed
a portion of the States’ low-income
housing tax credit ceiling for 2009.

Section 1602(d) of the Act requires
that State housing credit agencies return
to the Treasury funds not used to make
subawards before January 1, 2011. The
Terms and Conditions promulgated by
the Treasury to govern the program
require that any funds not disbursed
before January 1, 2011, be returned to
the Treasury. Upon further
consideration Treasury has determined
that this requirement is overly
restrictive and may preclude funding of
otherwise eligible projects that may not
reach final completion by the end of
2010. This rule therefore changes this
requirement. Under this rule set forth at
31 CFR part 32, State housing credit
agencies are required to return to the
Treasury any funds not used to make
subawards by December 31, 2010.
However, once a subaward has been
made, a State can continue to disburse
funds for the subaward through
December 31, 2011, provided the project
is at least 30 percent complete by the
end of 2010.

II. Procedural Analyses
Administrative Procedures Act

This rule is being issued without prior
public notice and comment because
under 5 U.S.C. 553(b) and (d)(3) good
cause exists to determine that prior
notice and comment rulemaking is
unnecessary and contrary to the public
interest. The policy being implemented
through this rule impacts procedural
requirements imposed on State housing
credit agencies that receive funds from
the Federal government under Section
1602 and does not adversely affect the
rights of the public. Additionally, delay
in the effective date of this rule is
contrary to the public interest because
without clarity regarding the time
period within which State housing
credit agencies may disburse funds
under the program, State housing credit
agencies are unable to make decisions
regarding which projects to fund
thereby delaying the construction or
rehabilitation of low-income housing.

Request for Comment on Plain Language

Executive Order 12866 requires each
agency in the Executive branch to write
regulations that are simple and easy to
understand. We invite comment on how
to make the interim rule clearer. For
example, you may wish to discuss: (1)

Whether we have organized the material
to suit your needs; (2) whether the
requirements of the rules are clear; or (3)
whether there is something else we
could do to make these rules easier to
understand.

Regulatory Planning and Review

The rule is a “significant regulatory
action” as defined in Executive Order
12866. Accordingly, the rule has been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act Analysis

Because no notice of rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

List of Subjects in 31 CFR Part 32

Low-income housing tax credits.

m For the reasons set forth in the
preamble, we add 31 CFR Part 32 to
read as follows:

PART 32—PAYMENTS IN LIEU OF
LOW INCOME HOUSING TAX CREDITS

Sec.

32.1. Timing of disbursements.

Authority: Public Law 111-5.

§32.1 Timing of disbursements.

(a) State housing credit agencies that
receive funds under section 1602 of
Division B of the American Recovery
and Reinvestment Tax Act of 2009 must
make subawards to subawardees to
finance the construction or acquisition
and rehabilitation of low-income
housing no later than December 31,
2010. Any funds that are not used to
make subawards by December 31, 2010,
must be returned to the Treasury by
January 1, 2011.

(b) The requirement in subsection (a)
above does not prevent State housing
credit agencies from continuing to
disburse funds to subawardees after
December 31, 2010 provided:

(1) A subaward has been made to the
subawardee on or before December 31,
2010;

(2) The subawardee has, by the close
of 2010, paid or incurred at least 30
percent of the subawardee’s total
adjusted basis in land and depreciable
property that is reasonably expected to
be part of the low-income housing
project; and

(3) Any funds not disbursed to the
subawardee by December 31, 2011, must
be returned to the Treasury by January
1, 2012.

Dated: August 19, 2009.
Gary Grippo,
Acting Fiscal Assistant Secretary.
[FR Doc. E9—20903 Filed 8—28-09; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 199

[DoD-2008-HA-0007; RIN 0720-AB21]
TRICARE; Reimbursement of Critical
Access Hospitals (CAHs)

AGENCY: Office of the Secretary,
Department of Defense.
ACTION: Final rule.

SUMMARY: This rule implements the
statutory provisions that TRICARE
payment methods for institutional care
be determined to the extent practicable
in accordance with the same
reimbursement rules as those that apply
to payments to providers of services of
the same type under Medicare. This
final rule implements a reimbursement
methodology similar to that furnished to
Medicare beneficiaries for services
provided by critical access hospitals
(CAHs).

DATES: Effective Date: This rule is
effective December 1, 2009.

FOR FURTHER INFORMATION CONTACT: Ms.
Martha M. Maxey, TRICARE
Management Activity, Medical Benefits
and Reimbursement Branch, telephone
(303) 676—-3627.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background

Hospitals are authorized TRICARE
institutional providers under 10 U.S.
Code 1079(j)(2) and (4). Under 10 U.S.C.
1079(j)(2), the amount to be paid to
hospitals, skilled nursing facilities
(SNFs), and other institutional providers
under TRICARE, “‘shall be determined
to the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under
Medicare.” Under 32 CFR
199.14(a)(1)(ii)(D)(1) through (9) it
specifically lists those hospitals that are
exempt from the DRG-based payment
system. CAHs are not listed as exempt,
thereby making them subject to the
DRG-based payment system. CAHs are
not listed as excluded, because at the
time this regulatory provision was
written, CAHs were not a recognized
entity.

Legislation enacted as part of the
Balanced Budget Act (BBA) of 1997
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authorized states to establish State
Medicare Rural Hospital Flexibility
Programs, under which certain facilities
participating in Medicare could become
CAHs. CAHs represent a separate
provider type with their own Medicare
conditions of participation as well as a
separate payment method of 101 percent
of reasonable costs. Since that time, a
number of hospitals have taken the
necessary steps to be designated as
CAHs by the Centers for Medicare &
Medicaid Services (CMS). The statutory
authority requires TRICARE to apply the
same reimbursement rules as apply to
payments to providers of services of the
same type under Medicare to the extent
practicable. Therefore, if practicable,
TRICARE has the requirement through
the publication of a proposed and final
rule to exempt critical access hospitals
from the DRG-based payment system
and adopt a reimbursement method
similar to Medicare principles for these
hospitals.

Currently under TRICARE, with the
exception of Alaska, CAHs are subject to
the TRICARE DRG-based payment
system for inpatient care. For outpatient
care, CAHs are reimbursed based on
billed charges for facility charges. In
Alaska, under a demonstration project,
CAHs are reimbursed the lesser of the
billed charge or 101 percent of
reasonable costs for inpatient and
outpatient care. The 101 percent of
reasonable costs is calculated by
multiplying the billed charge of each
claim by the hospital’s cost-to-charge
(CCR) ratio, and then adding 1 percent
to that amount. Based on the above
statutory mandate, TRICARE is
proposing to adopt this same
reimbursement methodology for all
CAHs, with one substantive change.
TRICARE will not apply the “lesser of
cost or charges” provision. We found
approximately 15 percent of CAHs have
inpatient CCRs of 1.0 or more and 2
percent have outpatient CCRs greater
than 1.0. In order to reimburse the vast
majority of hospitals for all their costs
in an administratively feasible manner,
TRICARE will identify CCRs that are
outliers using the method used by
Medicare to identify outliers in its
outpatient prospective payment system
(OPPS) reimbursement methods.
Specifically, Medicare classifies CCR
outliers as values that fall outside of
three standard deviations from the
geometric mean. Applying this method
to the CAH data, those limits will be
considered the threshold limits on the
CCR for reimbursement purposes.

II. Public Comments

The TRICARE Reimbursement of
CAHs proposed rule (73 FR 17271) was

published on May 5, 2008, providing a
30-day public comment period. Five
timely items of correspondence were
received containing multiple comments
on the proposed rule which resulted in
one substantive change in TRICARE’s
reasonable cost methodology, (i.e.,
removal of the lesser of cost or charges
provision).

Following is a summary of the public
comments and our responses:

Comment: Several commenters
requested DoD adopt the exact Medicare
CAH payment methodology of 101
percent of their allowable and
reasonable costs, not being subject to the
“lesser of cost or charges” reasonable-
cost principle. To comply with the
statutory requirement regarding hospital
reimbursement, these commenters urge
the Secretary to adopt Medicare’s exact
methodology for determining CAH
reimbursement for inpatient and
outpatient care.

Response: Based on the comments
received, TRICARE is removing the
“lesser of cost or charges” provision
from its final rule. We found that
approximately 15 percent of CAHs have
inpatient CCRs of 1.0 or more but that
only 2 percent of CAHs have outpatient
CCRs greater than 1.0. In order to
reimburse the vast majority of hospitals
for all their costs in an administratively
feasible manner, TRICARE will identify
CCRs that are outliers using the method
used by Medicare to identify outliers in
its OPPS reimbursement methods.
Specifically, Medicare classifies CCR
outliers as values that fall outside of
three standard deviations from the
geometric mean. Applying this method
to the CAH data, those limits will be
considered the threshold limits on the
CCR for reimbursement purposes. For
FY09, this calculation resulted in an
inpatient CCR cap of 2.12 and
outpatient CCR cap of 1.23; these will be
re-calculated each year with the CCR
update. Thus, for FY09, TRICARE will
pay the lesser of 2.12 x billed charges or
101 percent of costs (using the hospital’s
CCR and billed charges) for inpatient
services and the lesser of 1.23 x billed
charges or 101 percent of costs for
outpatient services. We believe this
approach captures the bulk of CAHs’
costs.

Comment: Several commenters state
the proposed rule fails to address
interim payments and cost settlement.
Medicare may make interim payments
to CAHs during a fiscal year based on
costs generally estimated from a prior
year’s cost report. After a fiscal year
ends, Medicare reaches a ‘““settlement”
with CAHs to align payment with actual
costs, which may be higher or lower
than estimated. If interim payments

were lower than actual costs, Medicare
pays the CAH the difference; if
payments were higher, the CAH repays
Medicare. Therefore, both interim
payments and cost settlement help
ensure that CAHs are reimbursed in a
timely manner at the appropriate level.
Without such mechanisms, hospitals
could endure a significant amount of
uncertainty about whether they will be
able to cover their costs, which may
affect their ability to provide quality
patient care. These commenter’s urge
the Secretary to make interim payments
to and reach cost settlement with CAHs
and to do so in the same manner as
Medicare.

Response: Since TRICARE is a
relatively small payer, and hospitals do
not file cost reports with TRICARE, it is
not administratively feasible for
TRICARE to issue interim payments or
conduct retroactive cost settlements.
TRICARE will be using historical data to
pay claims, i.e., we are using FY 2006
cost report data to calculate CCRs to
process and pay claims for services
provided in 2009. We acknowledge the
data is a few years old, and some
hospitals will be paid a little more one
year and a little less another year, but
over time we believe that the payments
will be roughly equal to the hospital’s
costs. TRICARE does not need to make
interim payments because hospitals will
be paid as each claim is processed
(using the CCR approach). Due to
varying fiscal year end dates, database
development by CMS, etc., it is not
possible to use more recent data.

We have analyzed the impact of the
rule on CAHs that have a high
percentage of their discharges for
TRICARE patients. We examined all the
CAHs that served TRICARE patients in
October 2008—March 2009 period and
found that 11 CAHs had 5 percent or
more of their discharges from TRICARE.
We then calculated the change in
TRICARE payments that would occur
due to this rule. We found that the
impact was under $1,000 for two of
these hospitals, indicating that the rule
would have a significant impact on only
9 of the 11 hospitals. For these 9
hospitals, we calculated the change in
TRICARE payments relative to
estimated total hospital revenues and
found that 3 would have had slight
declines in overall hospital revenues
due to the rule and that 6 would have
had increases. The range of change in
total hospital revenues was from —2.4
percent to +9.1 percent. The median
change in total hospital revenues was
estimated to be an increase of 2.9
percent and the average was an increase
of 3.2 percent.
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Comment: One commenter urges DoD
to conduct a thorough review of the
Alaska demonstration project—
including contacting each of the twelve
CAHs that are licensed in Alaska to
discuss any difficulties experienced
under the demonstration.

Response: The opportunity to provide
comments on the proposed
reimbursement methodology for CAHs,
currently being tested in Alaska, was
provided through the publication of the
proposed rule. We did receive one item
of correspondence from one of the
Health Systems in Alaska and their
comments are addressed in this final
rule. In addition, over the course of the
demonstration, we have been contacted
by some of the CAHs participating in
the demonstration and have worked
with them directly to resolve any
problems.

Comment: One commenter urged DoD
to establish an election option regarding
payment for outpatient services that is
identical to established Medicare
regulations found at 42 CFR Section
413.70(b)(3). The change would also
align the TRICARE reimbursement
methodology in the proposed rule with
Medicare reimbursement principles as
required under the statute.

Response: The statutory provision in
10 United States Code 1079(j)(2) states
that TRICARE payment methods for
institutional care shall be determined to
the extent practicable in accordance
with the same reimbursement rules as
those that apply to payments to
providers of services of the same type
under Medicare. While it is practicable
to adopt a similar payment methodology
to Medicare’s to pay CAHs 101 percent
of reasonable costs, it is not practicable
for TRICARE to implement an election
option identical to Medicare due to the
complexity of identifying what each
hospital has elected and keeping up
with the changes in the elections and
implementing special claims processing
procedures to accommodate these
elections. TRICARE is not equipped to
handle these types of elections.

Comment: One commenter states that
while the policy should be
automatically effective on a prospective
basis, the Secretary should allow CAHs
the option to request retroactive
reimbursement for all previous years for
which they were classified as CAHs.

Response: TRICARE does not have the
regulatory authority to allow retroactive
reimbursement prior to the effective
date of the new reimbursement
methodology for CAHs.

Comment: One commenter requests
TRICARE clarify in the final rule how
the CAH reimbursement methodology
will be implemented. They state the

proposed rule was not specific and left
many questions unanswered such as:

o How will facility specific cost to
charge ratios be computed?

e What data elements will be used
from the Medicare cost report?

o How often will rates be determined?

e When will rates be updated?

o Will there be retroactive settlements
if rates are changed mid-year after the
filing of the prior year’s Medicare cost
report?

o Will there be retroactive settlements
after the year’s Medicare cost report is
audited and final settled?

o Will there be any retroactive
settlements or is the entire payment
system prospective?

Response: There are ongoing changes
to the Medicare cost report; therefore,
we think it is more appropriate to
include the method for calculating the
CCRs and the data elements used from
the Medicare cost report in the Critical
Access Hospital policy in Chapter 15,
Section 1 of the TRICARE
Reimbursement Manual (TRM). The
TRM can be accessed at http://
manuals.tricare.osd.mil/. The rates will
be calculated and updated on a yearly
basis. As stated above, TRICARE will
not conduct any retroactive settlements.

Comment: Several commenters state
that for many CAHs, their TRICARE
patient volume is small enough that
setting rates on a prospective basis
updated once per year will be sufficient
to ensure reasonable reimbursement.
However, for those CAHs that have a
higher TRICARE patient volume, they
suggest a process be established where
CAHs on their own initiative, may
request a retroactive settlement after the
end of a cost reporting period, by
providing TRICARE with a copy of their
Medicare cost report. A short
computation form, similar to the current
capital reimbursement form, could be
developed to compute such a retroactive
settlement.

Response: We agree with the
commenter’s first statement. In addition,
we believe our revised approach on
removing the “lesser of cost or charges”
provision from the final rule will ease
hospitals concerns about receiving
reasonable reimbursement. As stated
above, we have analyzed the impact of
the rule on CAHs that have a high
percentage of their discharges for
TRICARE patients and for the period
October 2008—March 2009 we found
that 11 of approximately 1275 CAHs
had 5 percent or more of their
discharges from TRICARE. Of the 11,
the impact was under $1,000 for two of
the hospitals. For the remaining 9
hospitals, we calculated the change in
TRICARE payments relative to

estimated total hospital revenues and
found that 3 would have had slight
declines in overall hospital revenues
due to the rule and that 6 would have
had increases. The range of change in
total hospital revenues was from —2.4
percent to +9.1 percent. The median
change in total hospital revenues was
estimated to be an increase of 2.9
percent and the average was an increase
of 3.2 percent. As stated above,
TRICARE will be using historical data to
pay claims and over time we believe
that the payments will reimburse the
vast majority of hospitals for all their
costs.

III. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”

Section 801 of Title 5, U.S.C., and
Executive Order (E.O.) 12866 requires
certain regulatory assessments and
procedures for any major rule or
significant regulatory action, defined as
one that would result in an annual effect
of $100 million or more on the national
economy or which would have other
substantial impacts. It has been certified
that this rule is not an economically
significant rule; however, it is a
regulatory action which has been
reviewed by the Office of Management
and Budget as required under the
provisions of E.O. 12866.

Sec. 202, Public Law 104-4, “Unfunded
Mandates Reform Act”

It has been certified that this rule does
not contain a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

The Regulatory Flexibility Act (RFA)
requires each Federal agency prepare,
and make available for public comment,
a regulatory flexibility analysis when
the agency issues a regulation which
would have a significant impact on a
substantial number of small entities.
This rule will not significantly affect a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule will not impose any
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511). Existing information
collection requirements of the
TRICARE, cleared under OMB Control
Number 0720-0013, and Medicare
programs will be utilized.
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Executive Order 13132, “Federalism”

This rule has been examined for its
impact under E.O. 13132. It does not
contain policies that have federalism
implications that would have
substantial direct effects on the States,
on the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government; therefore,
consultation with State and local
officials is not required.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

m Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

m 2.In § 199.2, paragraph (b) is amended
by adding a definition for “CAHs” in
alphabetical order to read as follows:

§199.2 Definitions.

* * * * *

(b) * % %

CAHs. A small facility that provides
limited inpatient and outpatient
hospital services primarily in rural areas
and meets the applicable requirements
established by § 199.6(b)(4)(xvi).

* * * * *

m 3. Section 199.6 is amended by adding
new paragraph (b)(4)(xvi).

§199.6 TRICARE—authorized providers.

(b) L

(4) * x %

(xvi) CAHs. CAHs must meet all
conditions of participation under 42
CFR 485.601 through 485.645 in relation
to TRICARE beneficiaries in order to
receive payment under the TRICARE
program. If a CAH provides inpatient
psychiatric services or inpatient
rehabilitation services in a distinct part
unit, these distinct part units must meet
the conditions of participation in 42
CFR 485.647, with the exception of
being paid under the inpatient
prospective payment system for
psychiatric facilities as specified in 42
CFR 412.1(a)(2) or the inpatient
prospective payment system for
rehabilitation hospitals or rehabilitation
units as specified in 42 CFR 412(a)(3).

* * * * *

m 4. Section 199.14 is amended by:

m a. Redesignating paragraphs (a)(3)
through (a)(5) as (a)(4) through (a)(6),
respectively;
m b. Revising newly redesignated
paragraph (a)(4) introductory text and
the first sentence of paragraph (d)(1);
and
m c. Adding new paragraphs
(a)(1)(ii)(D)(20), (a)(3), and (a)(6)(iii) and
(iv).

The revisions and additions read as
follows:

§199.14 Provider reimbursement
methods.

(10) CAHs. Effective December 1,
2009, any facility which has been
designated and certified as a CAH as
contained in 42 CFR Part 485.606 is
exempt from the CHAMPUS DRG-based
payment system.

* * * * *

(3) Reimbursement for inpatient
services provided by a CAH. For
admissions on or after December 1,
2009, inpatient services provided by a
CAH, other than services provided in
psychiatric and rehabilitation distinct
part units, shall be reimbursed at 101
percent of reasonable cost. This does not
include any costs of physician services
or other professional services provided
to CAH inpatients. Inpatient services
provided in psychiatric distinct part
units would be subject to the
CHAMPUS mental health per diem
payment system. Inpatient services
provided in rehabilitation distinct part
units would be subject to billed charges
or set rates.

(4) Billed charges and set rates. The
allowable costs for authorized care in all
hospitals not subject to the CHAMPUS
Diagnosis Related Group-based payment
system, the CHAMPUS mental health
per diem system, or the reasonable cost
method for CAHs, shall be determined
on the basis of billed charges or set
rates. Under this procedure the
allowable costs may not exceed the

lower of:
* * * * *

(6] * % %

(iii) Outpatient Services Subject to
CAH Reasonable Cost Method. For
services on or after December 1, 2009,
outpatient services provided by a CAH,
shall be reimbursed at 101 percent of
reasonable cost. This does not include
any costs of physician services or other
professional services provided to CAH
outpatients.

(iv) CAH Ambulance Services.
Effective for services provided on or
after December 1, 2009, payment for

ambulance services furnished by a CAH
or an entity that is owned and operated
by a CAH is the reasonable costs of the
CAH or the entity in furnishing those
services, but only if the CAH or the
entity is the only provider or supplier of
ambulance services located within a 35-
mile drive of the CAH or the entity as
specified under 42 CFR part
413.70(b)(5)(ii).
* * * * *

(d) EE

(1) In general. CHAMPUS pays
institutional facility costs for
ambulatory surgery on the basis of
prospectively determined amounts, as
provided in this paragraph, with the
exception of ambulatory surgery
procedures performed in hospital
outpatient departments or in CAHs,
which are to be reimbursed in
accordance with the provisions of
paragraph (a)(6)(ii) or (a)(6)(iii)
respectively, of this section. * * *

Dated: August 21, 2009.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. E9-20682 Filed 8-28-09; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0646]

RIN 1625-AA00

Safety Zone; Upper Mississippi River,
Mile 427.2 to 427.6, Keithsburg, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the Upper Mississippi
River, mile 427.2 to 427.6, extending the
entire width of the river near
Keithsburg, Illinois. This safety zone is
needed to protect persons and vessels
from safety hazards associated with a
fireworks display occurring over a
portion of the Upper Mississippi River.
Entry into this zone is prohibited unless
specifically authorized by the Captain of
the Port Upper Mississippi River or a
designated representative.

DATES: This rule is effective from 8 p.m.
until 10:30 p.m. CDT on September 5,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
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docket are part of docket USCG—-2009—
0646 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0646 in the "Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Lieutenant
Commander (LCDR) Matthew Barker,
Sector Upper Mississippi River
Response Department at telephone (314)
269-2540, e-mail
Matthew.P.Barker@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
because doing so and delaying the rule’s
effective date would be contrary to
public interest. Immediate action is
needed to protect vessels and mariners
from the safety hazards associated with
a fireworks display.

For the same reasons, the Coast Guard
also finds under 5 U.S.C. 553(d)(3) that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

On September 5, 2009, the City of
Keithsburg, Illinois will be conducting a
land based fireworks show between
mile 427.2 and 427.6 on the Upper
Mississippi River. This event presents
safety hazards to the navigation of
vessels between mile 427.2 and 427.6,
extending the entire width of the river.
The Captain of the Port Upper
Mississippi River will inform the public
of all safety zone changes through
broadcast notice to mariners.

Discussion of Rule

The Coast Guard is establishing a
safety zone for all waters of the Upper
Mississippi River, mile 427.2 to 427.6,
extending the entire width of the river.
Entry into this zone is prohibited to all
vessels and persons except participants
and those persons and vessels
specifically authorized by the Captain of
the Port Upper Mississippi River. This
rule is effective from 8 p.m. until 10:30
p-m. CDT on September 5, 2009. The
Captain of the Port Upper Mississippi
River will inform the public through
broadcast notice to mariners of all safety
zone changes and enforcement periods.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This safety zone is expected to
have minimal economic impact because
of its small size and short duration.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the Upper
Mississippi River, mile 427.2 to 427.6
between 8 p.m. and 10:30 p.m. CDT on
September 5. This safety zone will not
have a significant economic impact on
a substantial number of small entities
because the zone covers a small area
and will only be in effect for a short
period of time. In addition, notifications
to the marine community will be made
through broadcast notice to mariners

and the River Industry Bulletin Board
(RIBB) at http://www.ribb.com.

If you are a small business entity and
are significantly effected by this
regulation, please contact LCDR
Matthew Barker, Sector Upper
Mississippi River at (314) 269-2540.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so they could
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small businesses. If
you wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.
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Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, because the
rule establishes a safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add temporary § 165.T09—-0646 to
read as follows:

§165.T09-0646 Safety Zone; Upper
Mississippi River, Mile 427.2 to 427.6.

(a) Location. The following area is a
safety zone: All waters of the Upper
Mississippi River, from surface to
bottom and from Mile 427.2 to 427.6
extending the entire width of the
waterway.

(b) Effective date. This rule is effective
from 8 p.m. until 10:30 p.m. CDT on
September 5, 2009.

(c) Periods of Enforcement. This rule
is effective from 8 p.m. until 10:30 p.m.

CDT on September 5, 2009. The Captain
of the Port Upper Mississippi River will
inform the public through broadcast
notice to mariners of all safety zone
changes and enforcement periods.

(d) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Upper Mississippi
River or a designated representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Upper Mississippi River or a
designated representative. The Captain
of the Port Upper Mississippi River
representative may be contacted at (314)
269-2332.

(3) All persons and vessels must
comply with the instructions of the
Captain of the Port Upper Mississippi
River or a designated representative.
Designated Captain of the Port
representatives include United States
Coast Guard commissioned, warrant,
and petty officers of the U.S. Coast
Guard.

Dated: July 17, 2009.
S.L. Hudson,

Captain, U.S. Coast Guard, Captain of the
Port Upper Mississippi River.

[FR Doc. E9-20861 Filed 8—28—09; 8:45 am]
BILLING CODE 4910-15-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2009-35 and CP2009-54;
Order No. 277]

Priority Mail Contract

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
the Priority Mail Contract 15 to the
Competitive Product List. This action is
consistent with changes in a recent law
governing postal operations.
Republication of the lists of market
dominant and competitive products is
also consistent with new requirements
in the law.

DATES: Effective August 31, 2009 and is
applicable beginning August 14, 2009.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at 202-789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Begu]atory
History, 74 FR 39121 (August 5, 2009).
1. Introduction

II. Background
III. Comments
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IV. Commission Analysis
V. Ordering Paragraphs

I. Introduction

The Postal Service seeks to add a new
product identified as Priority Mail
Contract 15 to the Competitive Product
List. For the reasons discussed below,
the Commission approves the Request.

II. Background

On July 24, 2009, the Postal Service
filed a formal request pursuant to 39
U.S.C. 3642 and 39 CFR 3020.30 et seq.
to add Priority Mail Contract 15 to the
Competitive Product List.? The Postal
Service asserts that the Priority Mail
Contract 15 product is a competitive
product “not of general applicability”
within the meaning of 39 U.S.C.
3632(b)(3). This Request has been
assigned Docket No. MC2009-35.

The Postal Service
contemporaneously filed a contract
related to the proposed new product
pursuant to 39 U.S.C. 3632(b)(3) and 39
CFR 3015.5. The contract has been
assigned Docket No. CP2009-54.

In support of its Request, the Postal
Service filed the following materials: (1)
A redacted version of the contract
which, among other things, provides
that the contract will expire 3 years
from the effective date, which is
proposed to be the day that the
Commission issues all regulatory
approvals; 2 (2) requested changes in the
Mail Classification Schedule product
list; 3 (3) a Statement of Supporting
Justification as required by 39 CFR
3020.32;4 and (4) certification of
compliance with 39 U.S.C. 3633(a).5
The Postal Service also references
Governors’ Decision 09-6, filed in
Docket No. MC2009-25, as
authorization of the new product.
Notice at 1.

In the Statement of Supporting
Justification, Mary Prince Anderson,
Acting Manager, Sales and
Communications, Expedited Shipping,
asserts that the service to be provided
under the contract will cover its
attributable costs, make a positive
contribution to coverage of institutional
costs, and will increase contribution
toward the requisite 5.5 percent of the
Postal Service’s total institutional costs.
Request, Attachment C, at 1. W. Ashley
Lyons, Manager, Regulatory Reporting

1Request of the United States Postal Service to
Add Priority Mail Contract 15 to Competitive
Product List and Notice of Filing (Under Seal) of
Contract and Supporting Data, July 24, 2009
(Request).

2 Attachment A to the Request.

3 Attachment B to the Request.

4 Attachment C to the Request.

5 Attachment D to the Request.

and Cost Analysis, Finance Department,
certifies that the contract complies with
39 U.S.C. 3633(a). See id., Attachment
D.

The Postal Service filed much of the
supporting materials, including the
supporting data and the unredacted
contract, under seal. In its Request, the
Postal Service maintains that the
contract and related financial
information, including the customer’s
name and the accompanying analyses
that provide prices, certain terms and
conditions, and financial projections,
should remain confidential. Id. at 2-3.

In Order No. 259, the Commission
gave notice of the two dockets,
appointed a public representative, and
provided the public with an opportunity
to comment.6

III. Comments

Comments were filed by the Public
Representative.” No comments were
submitted by other interested parties.
The Public Representative states that the
Postal Service’s filing comports with
title 39 and the relevant Commission
Rules of Practice and Procedure. Id. at
1, 3—4. He further states that the
agreement appears to be beneficial to
the general public. Id. at 1, 4.

With respect to confidentiality, the
Public Representative believes that “[t]o
comply with Order No. 247 in Docket[s]
MC2009-30 and CP2009—-40, the Postal
Service should include with its filing a
redacted copy of the Governors’
Decision and certification.” Id. at 3
(footnote omitted).

IV. Commission Analysis

The Commission has reviewed the
Request, the contract, the financial
analysis provided under seal that
accompanies it, and the comments filed
by the Public Representative.

Statutory requirements. The
Commission’s statutory responsibilities
in this instance entail assigning Priority
Mail Contract 15 to either the Market
Dominant Product List or to the
Competitive Product List. 39 U.S.C.
3642. As part of this responsibility, the
Commission also reviews the proposal
for compliance with the Postal
Accountability and Enhancement Act
(PAEA) requirements. This includes, for
proposed competitive products, a
review of the provisions applicable to
rates for competitive products. 39 U.S.C.
3633.

6 PRC Order No. 259, Notice and Order
Concerning Priority Mail Contract 15 Negotiated
Service Agreement, July 29, 2009 (Order No. 259).

7 Public Representative Comments in Response to
United States Postal Service Request to Add Priority
Mail Contract 15 to Competitive Product List,
August 6, 2009 (Public Representative Comments).

Product list assignment. In
determining whether to assign Priority
Mail Contract 15 as a product to the
Market Dominant Product List or the
Competitive Product List, the
Commission must consider whether

[T]he Postal Service exercises sufficient
market power that it can effectively set the
price of such product substantially above
costs, raise prices significantly, decrease
quality, or decrease output, without risk of
losing a significant level of business to other
firms offering similar products.

39 U.S.C. 3642(b)(1). If so, the product
will be categorized as market dominant.
The competitive category of products
shall consist of all other products.

The Commission is further required to
consider the availability and nature of
enterprises in the private sector engaged
in the delivery of the product, the views
of those who use the product, and the
likely impact on small business
concerns. 39 U.S.C. 3642(b)(3).

The Postal Service asserts that its
bargaining position is constrained by
the existence of other shippers who can
provide similar services, thus
precluding it from taking unilateral
action to increase prices without the
risk of losing volume to private
companies. Request, Attachment C,
para. (d). The Postal Service also
contends that it may not decrease
quality or output without risking the
loss of business to competitors that offer
similar expedited delivery services. Id.
It further states that the contract partner
supports the addition of the contract to
the Competitive Product List to
effectuate the negotiated contractual
terms. Id. at para. (g). Finally, the Postal
Service states that the market for
expedited delivery services is highly
competitive and requires a substantial
infrastructure to support a national
network. It indicates that large carriers
serve this market. Accordingly, the
Postal Service states that it is unaware
of any small business concerns that
could offer comparable service for this
customer. Id. at para. (h).

No commenter opposes the proposed
classification of Priority Mail Contract
15 as competitive. Having considered
the statutory requirements and the
support offered by the Postal Service,
the Commission finds that Priority Mail
Contract 15 is appropriately classified as
a competitive product and should be
added to the Competitive Product List.

Cost considerations. The Postal
Service presents a financial analysis
showing that Priority Mail Contract 15
results in cost savings while ensuring
that the contract covers its attributable
costs, does not result in subsidization of
competitive products by market
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dominant products, and increases
contribution from competitive products.

Based on the data submitted, the
Commission finds that Priority Mail
Contract 15 should cover its attributable
costs (39 U.S.C. 3633(a)(2)), should not
lead to the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of proposed Priority Mail
Contract 15 indicates that it comports
with the provisions applicable to rates
for competitive products.

Other considerations. The Postal
Service shall promptly notify the
Commission of the scheduled
termination date of the agreement. If the
agreement terminates earlier than
anticipated, the Postal Service shall
inform the Commission prior to the new
termination date. The Commission will
then remove the product from the
Competitive Product List.

Furthermore, the Public
Representative’s assessment of Order
No. 247 is well-taken. Public
Representative Comments at 3—4.
Subsequently, the Commission issued
Order No. 266, which clarified the
policy regarding self-contained docket
filings. See Docket No. CP2009-47,
Order Concerning Filing a Functionally
Equivalent Global Plus 1 Contract
Negotiated Service Agreement, July 31,
2009, at 6—7 (Order No. 266). In recent
filings, the Postal Service has adhered to
this policy.

In conclusion, the Commission
approves Priority Mail Contract 15 as a
new product. The revision to the
Competitive Product List is shown
below the signature of this order and is
effective upon issuance of this order.

V. Ordering Paragraphs

It is ordered:

1. Priority Mail Contract 15 (MG2009—
35 and CP2009-54) is added to the
Competitive Product List as a new
product under Negotiated Service
Agreements, Domestic.

2. The Postal Service shall notify the
Commission of the scheduled
termination date and update the
Commission if termination occurs prior
to that date, as discussed in this order.

3. The Secretary shall arrange for the
publication of this Order in the Federal
Register.

Issued: August 14, 2009.

By the Commission.

Judith M. Grady,
Acting Secretary.

m For the reasons stated in the preamble,
under the authority at 39 U.S.C. 503, the

Postal Regulatory Commission amends
39 CFR part 3020 as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631; 3642;
3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—M ail Classification Schedule

Part A—Market Dominant Products

1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address List Services
Caller Service
Change-of-Address Credit Card
Authentication
Confirm
International Reply Coupon Service
International Business Reply Mail Service
Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc.
Negotiated Service Agreement
Bookspan Negotiated Service Agreement
Bank of America Corporation Negotiated
Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]
Single-Piece Letters/Postcards
[Reserved for Product Description]
Bulk Letters/Postcards
[Reserved for Product Description]
Flats

[Reserved for Product Description]
Parcels
[Reserved for Product Description]
Outbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Inbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]
High Density and Saturation Letters
[Reserved for Product Description]
High Density and Saturation Flats/Parcels
[Reserved for Product Description]
Carrier Route
[Reserved for Product Description]
Letters
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]
Periodicals
[Reserved for Class Description]
Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]
Package Services
[Reserved for Class Description]
Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]
Special Services
[Reserved for Class Description]
Ancillary Services
[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail
[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail
[Reserved for Product Description]
Certificate of Mailing
[Reserved for Product Description]
Collect on Delivery
[Reserved for Product Description]
Delivery Confirmation
[Reserved for Product Description]
Insurance
[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)
[Reserved for Product Description]
Registered Mail
[Reserved for Product Description]
Return Receipt
[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery
[Reserved for Product Description]
Shipper-Paid Forwarding
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[Reserved for Product Description]
Signature Confirmation
[Reserved for Product Description]
Special Handling
[Reserved for Product Description]
Stamped Envelopes
[Reserved for Product Description]
Stamped Cards
[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
Address List Services
[Reserved for Product Description]
Caller Service
[Reserved for Product Description]
Change-of-Address Credit Card
Authentication
[Reserved for Product Description]
Confirm
[Reserved for Product Description]
International Reply Coupon Service
[Reserved for Product Description]

International Business Reply Mail Service

[Reserved for Product Description]
Money Orders
[Reserved for Product Description]
Post Office Box Service
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Class Description]
HSBC North America Holdings Inc.
Negotiated Service Agreement
[Reserved for Product Description]
Bookspan Negotiated Service Agreement
[Reserved for Product Description]
Bank of America Corporation Negotiated
Service Agreement
The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products

2000 Competitive Product List
Express Mail
Express Mail

Outbound International Expedited Services
Inbound International Expedited Services
Inbound International Expedited Services 1

(CP2008-7)

Inbound International Expedited Services 2

(MC2009-10 and CP2009-12)
Priority Mail
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post

Royal Mail Group Inbound Air Parcel Post

Agreement

Parcel Select

Parcel Return Service

International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M-Bags
Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU

rates)

Canada Post—United States Postal service
Contractual Bilateral Agreement for

Inbound Competitive Services (MC2009—

8 and CP2009-9)
International Money Transfer Service
International Ancillary Services

Special Services

Premium Forwarding Service

Negotiated Service Agreements
Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail Contract 4 (MC2009-34 and
CP2009-45)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009-25)

Express Mail & Priority Mail Contract 6
(MC2009-31 and CP2009-42)

Express Mail & Priority Mail Contract 7
(MC2009-32 and CP2009-43)

Express Mail & Priority Mail Contract 8
(MC2009-33 and CP2009-44)

Parcel Return Service Contract 1 (MC2009—

1 and CP2009-2)

Priority Mail Contract 1 (MC2008-8 and
CP2008-26)

Priority Mail Contract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)

Priority Mail Contract 11 (MC2009-27 and
CP2009-37)

Priority Mail Contract 12 (MC2009-28 and
CP2009-38)

Priority Mail Contract 13 (MC2009-29 and
CP2009-39)

Priority Mail Contract 14 (MC2009-30 and
CP2009-40)

Priority Mail Contract 15 (MC2009-35 and
CP2009-54)

Outbound International

Direct Entry Parcels Contracts

Direct Entry Parcels 1 (MC2009-26 and
CP2009-36)

Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)

Global Expedited Package Services (GEPS)
Contracts

GEPS 1 (CP2008-5, CP2008-11, CP2008—
12, and CP2008-13, CP2008-18,

CP2008-19, CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and CP2008-24)

Global Plus Contracts

Global Plus 1 (CP2008-8, CP2008—46 and
CP2009-47)

Global Plus 2 (MC2008-7, CP2008—48 and
CP2008-49)

Inbound International

Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008—14 and CP2008-15)

International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)

Competitive Product Descriptions

Express Mail
[Reserved for Group Description]
Express Mail
[Reserved for Product Description]
Outbound International Expedited Services
[Reserved for Product Description]
Inbound International Expedited Services
[Reserved for Product Description]
Priority
[Reserved for Product Description]
Priority Mail
[Reserved for Product Description]
Outbound Priority Mail International
[Reserved for Product Description]
Inbound Air Parcel Post
[Reserved for Product Description]
Parcel Select
[Reserved for Group Description]
Parcel Return Service
[Reserved for Group Description]
International
[Reserved for Group Description]
International Priority Airlift (IPA)
[Reserved for Product Description]
International Surface Airlift ISAL)
[Reserved for Product Description]
International Direct Sacks—M-Bags
[Reserved for Product Description]
Global Customized Shipping Services
[Reserved for Product Description]
International Money Transfer Service
[Reserved for Product Description]
Inbound Surface Parcel Post (at non-UPU
rates)
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
International Insurance
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Group Description]
Domestic
[Reserved for Product Description]
Outbound International
[Reserved for Group Description]

Part C—Glossary of Terms and Conditions
[Reserved]

Part D—Country Price Lists for International
Mail [Reserved]

[FR Doc. E9-20907 Filed 8—28—09; 8:45 am]
BILLING CODE 7710-FW-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 206
[Docket ID FEMA-2009-0006]
RIN 1660-AA63

Arbitration for Public Assistance
Determinations Related to Hurricanes
Katrina and Rita (Disasters DR-1603,
DR-1604, DR-1605, DR—-1606, and DR—
1607)

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Pursuant to the American
Recovery and Reinvestment Act of 2009
(ARRA), this final rule establishes an
option for arbitration under the Public
Assistance program administered by the
Federal Emergency Management
Agency. Public Assistance grant award
determinations related to Hurricanes
Katrina and Rita under major disaster
declarations DR-1603, DR-1604, DR—
1605, DR-1606, and DR—-1607 are
eligible for arbitration, within the limits
set by this rule.

DATES: Effective Date: August 31, 2009.
FOR FURTHER INFORMATION CONTACT: Tod
Wells, Deputy Director, Public
Assistance Division, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington DC, 20472-3100, (phone)
202—646-3936, or (e-mail)
tod.wells@dhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Public Assistance Process for Project
Approval

Under the Public Assistance program,
authorized by the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act? (Stafford Act), the
Federal Emergency Management Agency
(FEMA) awards grants to State and local
governments, Indian Tribal
governments, and certain private
nonprofit organizations (“eligible
applicant”—44 CFR 206.222) to assist
them to respond to and recover from
Presidentially-declared emergencies and
major disasters as quickly as possible.
Specifically, the program provides
assistance for debris removal,
emergency protective measures, and
permanent restoration of infrastructure.
When the President declares an

1Disaster Relief Act of 1974, Public Law 93—-288,
88 Stat. 143 (May 22, 1974), as amended, 42 U.S.C.
5121 et seq.

emergency or major disaster declaration
for a State, authorizing the Public
Assistance program, an eligible
applicant may apply for Public
Assistance. The applicant submits a
Request for Public Assistance (FEMA
Form 90-49) to FEMA through the
Grantee, which is usually the State, but
may be an Indian Tribal government. An
eligible applicant may be a State agency,
a local or Tribal government, or a
private nonprofit organization. See 44
CFR 206.222. Upon award, the Grantee
notifies the applicant of the award, and
the applicant becomes a subgrantee.

The basis for the Public Assistance
grant is a project worksheet. The project
worksheet documents the details of the
project, which is a logical grouping of
work required as a result of a declared
major disaster or emergency. A project
may include eligible work at several
sites, and may include more than one
project worksheet. A project worksheet
is the primary form used to document
the location, damage description and
dimensions, scope of work, and cost
estimate for each project. The Office of
Management and Budget has approved
the project worksheet form (FEMA Form
90-91) under information collection
number 1660-0017. When the scope of
work or estimated costs of a project
change, FEMA generates an additional
version of the project worksheet. It is
not uncommon to have several versions
of a project worksheet for one project, as
it may be difficult to predict costs and
scope of work at the beginning of a
project.

FEMA divides applications for Public
Assistance into two groups—large
projects and small projects—based on
the dollar amount of the project. The
threshold for large and small projects is
adjusted annually to reflect changes in
the Consumer Price Index for All Urban
Consumers published by the United
States Department of Labor. The
threshold for small projects in Fiscal
Year 2005 (Hurricanes Katrina and Rita
occurred in Fiscal Year 2005) was
$55,500. The project worksheet process
is slightly different for these two types
of projects. Since the arbitration process
applies only to large projects totaling
more than $500,000, this rulemaking
will address the process for reviewing
project worksheets for large projects.

Project worksheets for large projects
are developed by a FEMA Project
Specialist, working with the applicant/
subgrantee, and are submitted directly
to a FEMA Public Assistance
Coordinator (PAC) Crew Leader for
review and processing. Although large
projects are funded on documented
actual costs, work typically is not
complete at the time of project approval.

Therefore, FEMA obligates large project
grants based on estimated costs. The
obligation process is the process by
which funds are made available to the
Grantee. The funds reside in a Federal
account until drawn down by the
Grantee and paid to the applicant/
subgrantee. When the applicant/
subgrantee or Grantee disagree with
FEMA'’s determination about whether a
cost is eligible for reimbursement or
reasonable, among other project
worksheet determinations, FEMA
provides an appeals process to
adjudicate such disputes.

B. Public Assistance Appeal Process
Under 44 CFR 206.206

Traditionally, under the appeals
procedures in 44 CFR 206.206, an
eligible applicant, subgrantee, or
Grantee may appeal any determination
made by FEMA related to an application
for or the provision of Public
Assistance. There are two levels of
appeal. The first level appeal is to the
FEMA Regional Administrator. The
second level appeal is to the FEMA
Assistant Administrator for the Disaster
Assistance Directorate. Typical appeals
involve disputes regarding whether an
applicant, facility, item of work, or
project is eligible for Public Assistance,
whether approved costs are sufficient to
complete the work, whether a requested
time extension was properly denied,
whether a portion of the cost claimed
for the work is eligible, or whether the
approved scope of work is correct.

An applicant/subgrantee appellant
must file an appeal with the Grantee
within 60 days of the appellant’s receipt
of a notice of the determination that is
being appealed. The appellant must
provide documented justification to
support the position of the appellant.
This documentation should specify the
monetary amount in dispute and the
provisions in Federal law, regulation, or
policy with which the appellant
believes the initial action was
inconsistent. The Grantee reviews and
evaluates the appeal documentation.
The Grantee then prepares a written
recommendation on the merits of the
appeal and forwards that
recommendation to the FEMA Regional
Administrator within 60 days of its
receipt of the appeal. The Grantee need
not endorse the appeal position but
must forward all appeals it receives.

The Regional Administrator reviews
the appeal and takes one of two actions:
(1) Renders a decision on the appeal and
informs the Grantee of the decision; or
(2) requests additional information. The
appellant may be granted 60 days to
provide any additional information, and
the Regional Administrator provides a
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decision on the appeal within 90 days
of receipt of that information. If the
appeal is granted, the Regional
Administrator takes appropriate action,
such as approving additional funding,
denying additional funding, or sending
a Project Specialist to meet with the
appellant to determine additional
eligible funding.

If the Regional Administrator denies
the appeal, the appellant may submit a
second appeal. The appellant must
submit the second appeal to the Grantee
within 60 days of receiving notice of the
Regional Administrator’s decision. The
Grantee must forward the second level
appeal with a written recommendation
to the Regional Administrator within 60
days of receiving the second appeal. The
Regional Administrator reviews the
information provided with the second
appeal and requests additional
information if necessary. The Regional
Administrator forwards the second
appeal with a recommendation for
action to the FEMA Assistant
Administrator as soon as practicable.

The FEMA Assistant Administrator
for the Disaster Assistance Directorate
reviews the second appeal and renders
a decision or requests additional
information from the appellant. In a
case involving highly technical issues,
FEMA may request an independent
scientific or technical analysis by a
group or person having expertise in the
subject matter of the appeal. Upon
receipt of requested information from
the appellant and any other requested
reports, FEMA renders a decision on the
second appeal within 90 days. This
decision constitutes the final
administrative decision of FEMA. See
44 CFR 206.206(e)(3).

C. The American Recovery and
Reinvestment Act of 2009

The President signed the American
Recovery and Reinvestment Act of 2009
(ARRA or Act), Public Law 111-5, into
law on February 17, 2009. Section 601
of the ARRA requires the President to
establish an arbitration panel under
FEMA’s Public Assistance program to
expedite recovery efforts from
Hurricanes Katrina and Rita within the
Gulf Coast region. The ARRA further
requires the arbitration panel to have
sufficient authority regarding the award
or denial of disputed Public Assistance
applications for covered hurricane
damage under sections 403, 406, or 407
of the Stafford Act. The ARRA limits
arbitration to projects that total more
than $500,000. By memorandum dated
August 6, 2009, the President assigned
to the Secretary of the U.S. Department
of Homeland Security the function of

the President under section 601. See 74
FR 40055 (Aug. 10, 2009).

Three states in the Gulf Coast region
have Public Assistance project
worksheets from Hurricane Katrina that
are awaiting an initial determination
from FEMA: Louisiana, Mississippi, and
Alabama. Two states in the Gulf Coast
region have Public Assistance project
worksheets from Hurricane Rita that are
awaiting an initial determination from
FEMA: Louisiana and Texas. Any
funding of these project worksheets
would be under the following major
disaster declarations: DR—1603
(Louisiana—Hurricane Katrina), DR—
1604 (Mississippi—Hurricane Katrina),
DR-1605 (Alabama—Hurricane
Katrina), DR-1606 (Texas—Hurricane
Rita), and DR-1607 (Louisiana—
Hurricane Rita). Approximately 44
appeals are pending from these
declarations. Further, there are
approximately 2,188 Public Assistance
project worksheets from Louisiana and
Mississippi awaiting an initial
determination of eligibility under the
Public Assistance program from FEMA,
which, if disputed, may be appealed.
These project worksheets are at various
stages within the determination process.
For example, some are incomplete and
awaiting further information from the
applicant, some are undergoing site
visits, and some have additional
versions requiring FEMA review.

I1. Discussion of the Rule
A. General

This regulation is promulgated
pursuant to section 601 of the ARRA
and establishes arbitration procedures to
resolve outstanding disputes regarding
Public Assistance projects over
$500,000 from the states of Louisiana,
Mississippi, Alabama, and Texas under
the following declarations: DR-1603,
DR-1604, DR-1605, DR-1606, and DR—
1607. Public Assistance applicants/
subgrantees under these declarations
may request arbitration in lieu of filing
an appeal under 44 CFR 206.206 for any
determination made by FEMA that is
eligible for appeal and meets the
$500,000 threshold. As discussed
below, Public Assistance applicants/
subgrantees under these declarations
who were engaged in the FEMA appeals
process as of February 17, 2009, and had
not received a final agency decision
prior to February 17, 2009, may request
arbitration in lieu of the appeal, even if
FEMA issued a final agency decision on
the appeal on or after February 17, 2009.

B. Applicability and Limitations

The purpose of the ARRA is to
expedite recovery efforts from

Hurricanes Katrina and Rita within the
Gulf Coast region. Therefore, the option
for arbitration is limited to Public
Assistance project worksheets filed
under one of the five major disaster
declarations declared for Hurricanes
Katrina and Rita in the Gulf Coast
region. In addition, the total amount of
the Public Assistance project must be
greater than $500,000. This dollar
limitation is set by section 601 of the
ARRA and is not within FEMA’s
discretion.

Arbitration is not an option if an
agency decision became final before
February 17, 2009, the date when
arbitration became a legal option for
Public Assistance applicants under the
ARRA. For those determinations made
prior to February 17, 2009, FEMA has
determined that a final decision will
exist in three instances: (1) When the
applicant/subgrantee did not file an
appeal within the 60-day appeal period;
(2) when the applicant/subgrantee failed
to file for a second appeal within 60
days of denial of its first appeal; or (3)
when FEMA issued an appeal decision
on a second appeal of the applicant/
subgrantee. See 44 CFR 206.206. If there
was a final decision before February 17,
2009, the applicant/subgrantee has
exhausted its administrative remedies
and may not elect arbitration.

The ARRA created the right to
arbitration as of its effective date. If the
applicant/subgrantee is eligible to file
an appeal under 44 CFR 206.206, or if
a first or second level appeal was
pending on or after February 17, 2009,
arbitration remains an option.
Applicants/subgrantees that had a first
or second level appeal pending on or
after February 17, 2009, may choose
arbitration, regardless of whether FEMA
has issued a decision on the appeal
since the effective date of the ARRA.
However, if the applicant/subgrantee
was eligible to appeal after the effective
date of the ARRA, but allowed the
appeal period to expire without filing an
appeal, the applicant/subgrantee is not
eligible to file an appeal and, therefore,
is not eligible for arbitration.

The stated purpose of the ARRA
arbitration provision is to “expedite”
recovery efforts. Accordingly, a request
for arbitration is in lieu of filing or
continuing an appeal under 44 CFR
206.206. The use of only one review
procedure, arbitration or appeal, is more
expeditious than two consecutive
review procedures. The use of both
arbitration and the standard appeal
process would lengthen, not expedite,
the recovery process. Arbitration and
appeals each require significant time to
complete, and FEMA has determined
going forward that it would be contrary
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to Congressional intent to allow
applicants/subgrantees to pursue both
an appeal and arbitration.

C. Content of Request for Arbitration
and Other Submissions

A request for arbitration must contain
a written statement and all
documentation supporting the
applicant’s or subgrantee’s position. The
applicant/subgrantee may provide
supporting documentation not
previously included in the project
worksheet or the application to FEMA.
There is no limit on the amount of
documentation that may be provided.
The request should include all
information necessary for the arbitration
panel to make an informed decision.
The request should clearly set out the
applicant’s/subgrantee’s position. The
parties are encouraged to describe their
claims in sufficient detail to make the
circumstances of the dispute clear to the
arbitration panel.

Any party may be represented by
counsel or another authorized
representative. If represented, the party
must provide the name and address of
the representative to the other party, the
Grantee, and the arbitration panel.

All papers, notices, or other
documents submitted to the arbitration
panel by the applicant or subgrantee,
the Grantee, or FEMA must be
simultaneously served on each party’s
authorized representative or counsel.
The submitting party must make such
service by courier or overnight delivery
service (such as Federal Express, DHL,
United Parcel Service, or the United
States Postal Service overnight
delivery), addressed to the party,
representative, or counsel, as applicable,
at its last known address.

D. Submission of the Request for
Arbitration

An applicant/subgrantee must submit
a request for arbitration simultaneously
to the Grantee, the applicable FEMA
Regional Administrator, and the
arbitration administrator. FEMA will
post an address, phone number, and fax
number for the arbitration administrator
on FEMA'’s Web site at http://
www.fema.gov. Consistent with the
Section B above, any application or
project worksheet totaling more than
$500,000 that is eligible for appeal is
eligible for arbitration.

If there is a first or second level
appeal pending with FEMA, or if FEMA
issued a decision on a first or second
level appeal on or after February 17,
2009, the applicant/subgrantee must
submit the request for arbitration, as
well as a withdrawal of the pending
appeal, if applicable, simultaneously to

the Grantee, the applicable FEMA
Regional Administrator, and the
arbitration administrator by October 30,
2009. Otherwise, if the applicant/
subgrantee seeks arbitration, it must
request arbitration in writing to the
Grantee within 30 calendar days after
receipt of notice of the determination
that is the subject of the arbitration
request, or by September 30, 2009,
whichever is later. Issues that may be
arbitrated would be the same as those
that are normally subject to appeal,
provided the total amount of the project
is greater than $500,000. As an example,
a subgrantee could appeal the amount of
the FEMA-approved costs, where the
subgrantee believes the eligible amount
should be greater. Examples of second
appeals can be found at http://
www.fema.gov/appeals/.

E. Submission by the Grantee

Within 15 calendar days of receipt of
the applicant’s or subgrantee’s request
for arbitration, the Grantee may forward
a written recommendation in support or
opposition of the applicant’s or
subgrantee’s request simultaneously to
the FEMA Regional Administrator, the
arbitration administrator, and the
applicant. In addition, the Grantee must
forward the name and address of the
Grantee’s authorized representative or
counsel.

In selecting 15 calendar days, FEMA
is implementing the intent of the ARRA.
The Act specifically requires the
arbitration process to “expedite”
recovery efforts from Hurricanes Katrina
and Rita. A 15-calendar-day time limit
is intended to expedite the resolution of
the applicant’s or subgrantee’s dispute.
However, this 15-day time period will
allow sufficient time for the Grantee to
review the request and prepare a
recommendation without delaying the
arbitration process.

F. Submission of FEMA’s Response

Within 30 calendar days of receipt of
the applicant’s or subgrantee’s request,
FEMA will simultaneously submit a
response in support of its position, a
copy of the project worksheet(s), and
any supporting information to the
arbitration administrator, the Grantee,
and the applicant/subgrantee.

G. Selection of Arbitrators

The arbitration panels will be
composed of three judges drawn from
the Federal pool of current and senior
administrative law judges and other
similar officials serving in adjudicative
capacities on boards, commissions and
agencies. Each panel will be selected by
the arbitration administrator. The
individuals assigned to any one panel

may change from case to case, as
assigned by the arbitration
administrator. The arbitration
administrator will notify all parties to
the arbitration of the names and
identities of the arbitrators selected for
the panel.

H. Preliminary Conference

Within 10 business days of the panel’s
receipt of FEMA’s response to the
request for arbitration, a preliminary
conference will be held by telephone
with the arbitrators, the parties and/or
their representatives. The preliminary
conference may address such issues as
the future conduct of the case, including
clarification of the issues and claims,
possible arbitrator disqualification, the
scheduling of hearings and the hearing
location, if applicable, and other
administrative matters.

I. Hearing

The panel will provide the applicant/
subgrantee and FEMA with an
opportunity to make an oral
presentation in person, by telephone
conference, or other means during
which all the parties may
simultaneously hear all other
participants. If the applicant/subgrantee
or FEMA would like to request a
hearing, it must be requested no later
than the preliminary conference. The
panel will determine the hearing
location, and its decision will be final
and binding. The panel will endeavor to
hold the hearing within 60 calendar
days of the preliminary conference,
unless the panel postpones the hearing
upon agreement of the parties, or at the
request of a party for good cause shown.
If the hearing is postponed, the panel
will set a new date within 10 business
days of the postponement.

The parties may not engage in
discovery or provide additional paper
submissions at the hearing. Each party
may present its position through oral
presentations by individuals designated
in advance of the hearing. If the panel
deems it appropriate or necessary, it
may request additional written materials
from either or both parties or seek the
advice or expertise of independent
scientific or technical subject matter
experts, such as engineers and
architects.

J. Review by the Arbitration Panel

In its review, the arbitration panel
will consider all relevant written
materials provided by the parties and
the Grantee. If a hearing is held, the
panel will also consider the oral
presentations made at the hearing. In
addition, the panel may, if it deems
appropriate or necessary, seek the
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advice or expertise of independent
scientific or technical subject matter
experts, such as engineers or architects.

K. Decision: Time Limits

The panel will make every effort to
issue a written decision within 60
calendar days after the panel declares
the hearing closed, or if an oral
presentation was not requested, within
60 calendar days following the receipt
of FEMA'’s response to the request for
arbitration. In general, 60 days is a
reasonable time for a panel to review the
determination, discuss the issues
involved, and issue a decision. It is
shorter than the 90 days allotted for first
and second level appeals under the
appeals process, and in keeping with
the purpose of the arbitration
provision—to expedite the recovery
process.

However, the issues involved in
Public Assistance determinations can be
technical and complex. In cases
involving highly technical and complex
matters, a decision of the panel may
take longer than 60 days. The appeal
regulation allows additional time for
review of an appeal when highly
technical issues are involved. See 44
CFR 206.206(d). Similarly, this
regulation provides for the possibility
that the arbitration panel will not be
able to render a decision within 60 days
on such issues.

L. Finality of Decision

A decision of the majority of the panel
will constitute a final decision, binding
on all parties. Final decisions are not
subject to further administrative review.
Final decisions are not subject to

judicial review, except as permitted by
9 U.S.C. 10.

M. Ex Parte Communications

No party, and no one acting on behalf
of any party, will have ex parte
communications with an arbitrator. This
means that neither the applicant/
subgrantee, the Grantee, nor FEMA may
communicate with an arbitrator about a
particular arbitration without the
participation of the other parties or their
representatives. If a party engages in an
ex parte communication, the party
engaged in such communication must
provide a summary or a transcript of the
entire communication to the other
parties.

N. Costs

FEMA will pay the fees of the
arbitrators, the costs of any expert
retained by the panel and the arbitration
facility costs, if any. The expenses for
each party, including attorney’s fees,
representative fees, copying costs, costs

associated with attending any hearing,
and any other fees not specifically listed
in the regulation must be paid by the
party incurring the expense.

O. Guidance

FEMA will issue separate guidance as
necessary to supplement this regulation.

III. Regulatory Analysis
A. Administrative Procedure Act

The Administrative Procedure Act
(APA) requires an agency to publish a
rule for public comment prior to
implementation. 5 U.S.C. 553. The APA,
however, provides an exception to this
requirement for rules of agency
procedure or practice. 5 U.S.C. 553
(b)(3)(A).

This rule implements section 601 of
the ARRA by detailing how a Public
Assistance applicant or subgrantee may
request arbitration. It is therefore, a
procedural rule; it establishes
procedures for making an arbitration
request and the procedures FEMA will
follow in issuing an arbitration decision.
The rule does not affect eligibility under
the Public Assistance program; rather, it
adds an option for review of Public
Assistance applications to expedite
recovery efforts. FEMA already provides
for review of these determinations
through the appeal provisions of 44 CFR
206.206. This rule simply provides an
alternate procedure for seeking such a
review of FEMA determinations.

Further, because this rule is
procedural in nature and does not
confer any substantive rights, benefits or
obligations, FEMA finds that this rule
shall become effective immediately
upon publication of this final rule in the
Federal Register. 5 U.S.C. 553(d).

B. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866,
regulatory actions are subject to Office
of Management and Budget (OMB)
review and the requirements of the
Executive Order. The Executive Order
defines ““significant regulatory action”
as one that is likely to result in a rule
that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule is entirely voluntary.
Applicants are not required to seek
arbitration under the authority and
requirements of this rule. This rule
provides an additional option to
applicants/subgrantees in lieu of appeal.
For those that choose to undergo
arbitration, this rule will result in a total
cost increase of $389,363 to applicants/
subgrantees, and a cost savings of
$4,242 to Grantees. This rule is not an
economically significant regulatory
action as defined in Executive Order
12866. This is not a significant rule
under Executive Order 12866; therefore,
OMB has not reviewed this rule.

Under FEMA’s standard appeal
procedures, an applicant/subgrantee
must file an appeal with documentation
supporting the appeal within 60 days of
the decision that is being appealed. The
Grantee then forwards the request to the
Regional Administrator within 60 days
of receipt, and in doing so may submit
a written recommendation to FEMA.
The Regional Administrator then
reviews the appeal and either makes a
determination or seeks additional
information from the applicant within
90 days.

If the Regional Administrator denies
the appeal, the applicant/subgrantee
may submit a second appeal to the
Grantee within 60 days of the Regional
Administrator’s denial. The Grantee
must forward the second appeal to the
Regional Administrator within 60 days
of receipt. The Regional Administrator
then forwards the second appeal to
FEMA headquarters as soon as possible.
Upon receipt, FEMA headquarters either
requests additional information,
requests independent scientific or
technical analysis from experts, or
makes a determination within 90 days.

Under the arbitration procedures
contained in this rule, an applicant/
subgrantee must submit a request for
arbitration, with documentation
supporting the request, simultaneously
to the Grantee, applicable FEMA
Regional Administrator, and the
arbitration administrator. For those that
do not have a pending appeal with
FEMA, this request is due within 30
days of receipt of notice of the
determination that is the subject of the
arbitration request. If there is an appeal
pending with FEMA, or if FEMA has
issued a decision on a first or second
level appeal on or after February 17,
2009, the request for arbitration with
supporting documentation, and if
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applicable, a statement that they
withdraw the pending appeal, must be
sent simultaneously to the Grantee, the
applicable FEMA Regional
Administrator, and the arbitration
administrator by October 30, 2009. The
Grantee may forward a recommendation
to the Regional Administrator and the
arbitration administrator, with a copy to
the applicant, within 15 days of receipt
from the applicant/subgrantee.

Once formed, the panel will conduct
a preliminary conference by telephone,
and if requested, the parties will be
provided a hearing to make an oral
presentation in person, by telephone
conference or other means during which
all the parties may simultaneously hear
all other participants. The location will
be chosen by the panel. The panel may,
if it deems appropriate or necessary,
seek the advice or expertise of
independent scientific or technical
subject matter experts, or request
additional information from the parties.
The panel will then endeavor to issue a
written decision within 60 days after the
hearing or, if there is no hearing, after
receipt of FEMA’s response to the
request for arbitration.

As of July 17, 2009, FEMA had 2,188
project worksheets that had not yet
received an initial determination from
FEMA as well as 44 pending appeals for
disasters DR-1603, DR-1604, DR-1605,
DR-1606, and DR—-1607 that are for
projects over $500,000. Adding the 44
existing appeals to the 2,188 projects
which may result in appealable
determinations creates a total of 2,232
potential projects that may be eligible
for arbitration. Not all project
worksheets will have contested
determinations that will result in
arbitration, and not all pending appeals
will be withdrawn in favor of
arbitration. To generate the cost
estimates for this rulemaking, FEMA
used existing data for first appeals.
FEMA receives an average of 364
appeals per year. Conservatively
estimating that 80 percent of those
appeals involve large projects, FEMA
estimates that 291 appeals are
associated with the total 5,008 large
projects obligated by FEMA per year. As
a result, FEMA estimates that 5.81
percent of large projects are appealed
(5.81% = 291/5,008). By applying this
percentage, FEMA estimates that 127
appeals are expected from the 2,188
large projects over $500,000 that have
not yet received an initial determination
from FEMA for disasters DR-1693, DR—
1604, DR-1605, DR-1606, and DR-1607
(5.81% % 2,188 = 127).

The arbitration process requires the
applicant/subgrantee to submit a request
for arbitration simultaneously to the

Grantee, the applicable FEMA Regional
Administrator, and the arbitration
administrator in the form of a written
statement from the applicant/
subgrantee, which FEMA conservatively
estimates will take an applicant/
subgrantee approximately one hour to
complete.2 Within 15 days of receipt of
the request for arbitration, the Grantee
may forward a recommendation to
FEMA and the arbitration administrator
(with a copy to the applicant/
subgrantee), which FEMA estimates will
take the Grantee approximately one
hour to complete. FEMA therefore
estimates that it will take 127
applicants/subgrantees a cumulative
127 hours to prepare requests for
arbitration and the four potential
Grantees (the States of LA, MS, TX, and
AL) a cumulative 127 hours to prepare
and forward their recommendation to
FEMA and the arbitration administrator.
FEMA obtained the national average
hourly wage for a managerial ($36.50)
position in State government from the
Bureau of Labor Statistics (2009) ‘“May
2007 National Industry-specific
Occupational Employment and Wage
Estimates”’, NAICS 999200—State
Government (OES Designation). The
managerial wage rate was for the
“General and Operations Managers
position (standard occupational
classification (SOC) code #: 11-1021).”
The Bureau of Labor Statistics’ hourly
wage reflects only the direct cost of
employment. FEMA, therefore,
multiplied the wage rates by 1.4 to
derive the full employment costs for a
managerial ($51.10) position in State
government. FEMA estimates that it will
take applicants/subgrantees and
Grantees the same amount of time to
prepare requests for arbitration as it
takes them to prepare requests for
appeal. Therefore, FEMA estimates that
this rulemaking will result in a cost
savings of $6,490 (= 127 x 51.10) for
applicants/subgrantees and $6,490 (=
127 x 51.10) for Grantees. These cost
savings occur because there is no
requirement for an applicant/subgrantee
to resubmit documentation through a
second round of review to exhaust its
administrative remedies under
arbitration, as there is in the appeals
process. This method is intended to
reduce the administrative burden on

2This figure was generated using similar
estimates from other Federal agencies requests for
arbitration. For example, National Mediation Board
receives about 80 “Requests for Arbitration Panel
for Airline System Boards of Adjustment” annually
with a burden estimate of 20 hours per year (74 FR
10098); or Federal Mediation and Conciliation
Service’s ‘“Request for Arbitration Services” form,
receiving approximately 10,000 per year and
estimating about 10 minutes to complete (71 FR
69130).

applicants/subgrantees. Applicant/
subgrantees may only seek one method
for resolution of the dispute—appeal or
arbitration—not both.

In addition to the 2,188 project
worksheets which have not yet received
an initial determination from FEMA, as
noted above, as of July 17, 2009, FEMA
currently has 44 pending appeals.
Although it is not expected that all of
these appeals will be withdrawn in
favor of arbitration, as a conservative
estimate for the purposes of this
analysis, FEMA estimates that all 44
will withdraw in favor of arbitration.
Therefore these applicants/subgrantees
will also submit a request for arbitration
containing a statement that they
withdraw their appeal. FEMA estimates
it will take the applicant/subgrantee
approximately one hour to prepare its
request and the Grantee one hour to
prepare its recommendation and
forward it to FEMA and the arbitration
administrator. Using the $51.10 wage
rate established above, FEMA estimates
that this change will have a total cost of
$2,248 (= 44 x $51.10) to applicants/
subgrantees and $2,248 (= 44 x $51.10)
to Grantees.

The panel will conduct a preliminary
conference by telephone, and if
requested, the parties will make an oral
presentation in person, by telephone
conference or other means during which
all the parties may simultaneously hear
all other participants at a location
designated by the panel. In person
appearance at a hearing is entirely
voluntary, at the applicant’s/
subgrantee’s discretion. If they choose to
appear, however, the costs to do so are
incurred by the applicant/subgrantee.
Because the hearings may be conducted
via telephone or other means during
which all the parties may
simultaneously hear all other
participants, most applicants are not
expected to have any travel costs. For
those who are granted an in-person
hearing, the panel may choose to have
the hearing in Washington, DC. It is also
likely that more than one person will
attend. This is based on FEMA’s
experience meeting with applicants on
second appeals, which usually involves
about six people. This includes
representatives from the applicant, the
State, and any consultants. Assuming
round trip air travel for a team of six
people and that 25 percent of the
applicants/subgrantees will make an in-
person appearance, (43 = 25% x (127 +
44)), FEMA estimates that the travel cost
to applicants/subgrantees will be
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$89,526 (= 43 x 6 x $347 3)). In addition,
should an applicant/subgrantee choose
to appear in person, it will incur (1)
lodging, meals, and incidental expenses,
and (2) the regular-time cost of the
employee who attends the hearing in
lieu of performing that employee’s
regular duties. Assuming that
attendance at a hearing will require two
work days to travel to and attend the
hearing, lodging, meals, and incidental
expenses will be $93,138 (=43 x 6
people x $361 4). The time cost to
applicants/subgrantees will be $210,941

(= 43 x 6 people x 16 hours x $51.10).
Therefore, the total cost to applicants/
subgrantees for in-person presentation
at a hearing is estimated to be $393,605
(= $89,526 + $93,138 + $210,941).
FEMA will pay the fees of the
arbitrators, the costs of any expert
retained by the panel, and the
arbitration facility costs, if any. Even
though FEMA cannot quantify this cost
change, it is not likely to be
economically significant given the
number of arbitrations expected from
disasters DR-1603, DR-1604, DR-1605,
DR-1606, and DR-1607. Additionally, it

will save the Federal government the
time and costs it would have incurred
to process appeals. FEMA estimates that
this rule will result in a cost increase of
$389,363 to applicants/subgrantees, and
a cost saving of $4,242 to Grantees.
Table 1 details the impact of the final
rule. FEMA did not annualize the
impact because this rule applies only to
disasters DR—1603, DR—1604, DR-1605,
DR-1606, and DR-1607. FEMA has
determined that this rule will not have
a significant economic impact of $100
million or more per year.

TABLE 1—QUANTIFIED IMPACT OF THE FINAL RULE

Applicants/

Subgrantees Grantees
R T=Yo [§=E5 ST (o - U o] 1= o] o TSRS —$6,490
Requests forwarded for arbitration ..o —$6,490
Withdraw in favor of @rbitration ............oooiiiiiii ettt et 2,248 2,248
IN-PEISON PrESENTALION .....oiiiiiiii i e et s e e e s ae e s ae s sn e e saee e 393,605 | .ooooeiiiiiiieee

ST o (o) - OSSPSR O STPRURRPROSPOPN 389,363 —4,242
GIrANA TOAL ..oeiiiiiiecee ettt e e et e e e et e e e eta e e e ebaeeeeaseeeeasseeeesseeeesaeaeeasseaeasseeaanseeeeanseeeeanrenann 385,121

C. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), and section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121, 110 Stat. 847, 858—
9 (Mar. 29, 1996) (5 U.S.C. 601 note)
require that special consideration be
given to the effects of proposed
regulations on small entities. The RFA
mandates that an agency conduct a RFA
analysis when an agency is “required by
section 553 * * * to publish general
notice of proposed rulemaking for any
proposed rule.” 5 U.S.C. 603(a).
Accordingly, an RFA is not required
when a rule is exempt from notice and
comment rulemaking under 5 U.S.C.
553(b). FEMA has determined that this
rule is exempt from notice and comment
rulemaking because it is a rule of agency
procedure. See 5 U.S.C. 553(b)(3)(A).
Therefore, an RFA analysis under 5
U.S.C. 603 is not required for this rule.

D. National Environmental Policy Act
(NEPA)

This rulemaking is categorically
excluded from further review under the
National Environmental Policy Act
(NEPA), Public Law 91-190, 83 Stat.
852 (Jan. 1, 1970) (42 U.S.C. 4321 et
seq.), as amended. Action taken or

3 Average domestic airfare in the 4th quarter of
2008 from the U.S. Department of Transportation’s
Bureau of Transportation Statistics (BTS), May 6,
2009, http://www.bts.gov/press_releases/2009/
bts021_09/html/bts021_09.html.

assistance provided under sections 403,
406, and 407 of the Stafford Act are
statutorily excluded from NEPA and the
preparation of environmental impact
statements and environmental
assessments by section 316 of the
Stafford Act. 42 U.S.C. 5159; 44 CFR
10.8(c). NEPA implementing regulations
governing FEMA activities at 44 CFR
10.8(d)(2)(ii) categorically exclude the
preparation, revision, and adoption of
regulations from the preparation of an
environmental assessment or
environmental impact statement, where
the rule relates to actions that qualify for
categorical exclusions. Action taken or
assistance provided under sections 403
and 407 of the Stafford Act are
categorically excluded under 44 CFR
10.8(d)(2)(xix). Because no other
extraordinary circumstances have been
identified, this rule does not require the
preparation of either an environmental
assessment or an environmental impact
statement as defined by NEPA.

E. Executive Order 12898,
Environmental Justice

Under Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994, FEMA incorporates
environmental justice into its policies

4The amount of $361 includes hotel expense for
one night, and meals and incidental expenses for
two days. The per diem rate for the District of
Columbia is obtained from the U.S. General
Services Administration, May 2009, http://

and programs. The Executive Order
requires each Federal agency to conduct
its programs, policies, and activities that
substantially affect human health or the
environment, in a manner that ensures
that those programs, policies, and
activities do not have the effect of
excluding persons from participation in
our programs, denying persons the
benefits of our programs, or subjecting
persons to discrimination because of
their race, color, or national origin.

No action that FEMA can anticipate
under this rule will have a
disproportionately high or adverse
human health and environmental effect
on any segment of the population.
Accordingly, the requirements of
Executive Order 12898 do not apply to
this rule.

F. Congressional Review of Agency
Rulemaking

FEMA has sent this final rule to the
Congress and to the Government
Accountability Office under the
Congressional Review of Agency
Rulemaking Act, (“Congressional
Review Act”), Public Law 104-121, 110
Stat. 873 (Mar. 29, 1996) (5 U.S.C. 804).
This rule is not a “major rule” within
the meaning of the Congressional
Review Act.

www.gsa.gov/Portal/gsa/ep/
contentView.do?queryYear=2009&
contentType=GSA_BASIC&contentld=17943&
queryState=District+of+Columbia&noc=T.
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G. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, 109 Stat. 48
(Mar. 22, 1995) (2 U.S.C. 1501 et seq.),
applies to any notice of proposed
rulemaking that would implement any
rule which includes a Federal mandate
that may result in the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.
If the rulemaking includes a Federal
mandate, the Act requires an agency to
prepare an assessment of the anticipated
costs and benefits of the Federal
mandate. The Act also pertains to any
regulatory requirements that might
significantly or uniquely affect small
governments. Before establishing any
such requirements, an agency must
develop a plan allowing for input from
the affected governments regarding the
requirements. FEMA has determined
that this rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, nor by
the private sector, of $100 million or
more in any one year as a result of a
Federal mandate, and it will not
significantly or uniquely affect small
governments. In light of the foregoing,
FEMA has determined that no actions
are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

H. Executive Order 13132, Federalism

Executive Order 13132, Federalism,
64 FR 43255, August 4, 1999, sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action. This final rule involves no
policies that have federalism
implications under Executive Order
13132.

L. Paperwork Reduction Act of 1995

This rule contains a collection of
information that is subject to review by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA), as amended, Public
Law 104-13, 109 Stat. 163, (May 22,
1995) (44 U.S.C. 3501-3520). The

information collection included in this
rule is approved by OMB under control
number 1660-0017, Public Assistance
Progress Report and Program Forms.

J. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, 65 FR 67249, Nov. 9,
2000, applies to agency regulations that
have Tribal implications, that is,
regulations that have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. Under
this Executive Order, to the extent
practicable and permitted by law, no
agency may promulgate any regulation
that has Tribal implications, that
imposes substantial direct compliance
costs on Indian Tribal governments, and
that is not required by statute, unless
funds necessary to pay the direct costs
incurred by the Indian Tribal
government or the Tribe in complying
with the regulation are provided by the
Federal Government, or the agency
consults with Tribal officials.

There is no substantial direct
compliance cost associated with this
rule. This rule would not affect the
distribution of power or responsibilities
of Tribal governments.

K. Executive Order 12630,

Governmental Actions and Interference
With Constitutionally Protected Property
Rights

FEMA has reviewed this rule under
Executive Order 12630, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights” (53 FR 8859, Mar. 18, 1988) as
supplemented by Executive Order
13406, ‘‘Protecting the Property Rights
of the American People” (71 FR 36973,
June 28, 2006). This rule will not affect
the taking of private property or
otherwise have taking implications
under Executive Order 12630.

L. Executive Order 12988, Civil Justice
Reform

FEMA has reviewed this rule under
Executive Order 12988, “‘Civil Justice
Reform” (61 FR 4729, Feb. 7, 1996).
This rule meets applicable standards to
minimize litigation, eliminate
ambiguity, and reduce burden.

List of Subjects in 44 CFR Part 206

Administrative practice and
procedure, Coastal zone, Community
facilities, Disaster assistance, Fire

prevention, Grant programs-housing and
community development, Housing,
Insurance, Intergovernmental relations,
Loan programs—housing and
community development, Natural
resources, Penalties, Reporting and
recordkeeping requirements.

m For the reasons discussed in the
preamble, the Federal Emergency
Management Agency amends 44 CFR
part 206, subpart G, as follows:

PART 206—FEDERAL DISASTER
ASSISTANCE

m 1. The authority citation for part 206
continues to read as follows:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 through 5207; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; Homeland Security Act of
2002, 6 U.S.C. 101; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376; E.O. 12148, 44
FR 43239, 3 CFR, 1979 Comp., p. 412; and
E.O. 13286, 68 FR 10619, 3 CFR, 2003 Comp.,
p. 166.

m 2. Add § 206.209 to read as follows:

§206.209 Arbitration for Public Assistance
determinations related to Hurricanes
Katrina and Rita (Major disaster
declarations DR-1603, DR-1604, DR—-1605,
DR-1606, and DR-1607).

(a) Scope. Pursuant to section 601 of
the American Recovery and
Reinvestment Act of 2009, Public Law
111-5, this section establishes
procedures for arbitration to resolve
disputed Public Assistance applications
under the following major disaster
declarations: DR—1603, DR—1604, DR—
1605, DR-1606, and DR-1607.

(b) Applicability. An applicant or
subgrantee (hereinafter “applicant” for
purposes of this section) may request
arbitration of a determination made by
FEMA on an application for Public
Assistance, provided that the total
amount of the project is greater than
$500,000, and provided that:

(1) the applicant is eligible to file an
appeal under § 206.206; or

(2) the applicant had a first or second
level appeal pending with FEMA
pursuant to § 206.206 on or after
February 17, 2009.

(c) Governing rules. An applicant that
elects arbitration agrees to abide by this
section and applicable guidance. The
arbitration will be conducted pursuant
to procedure established by the
arbitration panel.

(d) Limitations—(1) Election of
remedies. A request for arbitration
under this section is in lieu of filing or
continuing an appeal under § 206.206.

(2) Final agency action under
§206.206. Arbitration is not available
for any matter that obtained final agency
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action by FEMA pursuant to § 206.206
prior to February 17, 2009. Arbitration
is not available for determinations for
which the applicant failed to file a
timely appeal under the provisions of
§206.206 prior to August 31, 2009, or
for determinations which received a
decision on a second appeal from FEMA
prior to February 17, 2009.

(e) Request for arbitration—(1)
Content of request. The request for
arbitration must contain a written
statement and all documentation
supporting the position of the applicant,
the disaster number, and the name and
address of the applicant’s authorized
representative or counsel.

(2) Submission by the applicant to the
Grantee, the FEMA Regional
Administrator, and the arbitration
administrator. An applicant under
paragraph (b)(1) of this section must
submit its request for arbitration in
writing simultaneously to the Grantee,
the FEMA Regional Administrator, and
the arbitration administrator within 30
calendar days after receipt of notice of
the determination that is the subject of
the arbitration request or by September
30, 2009, whichever is later. An
applicant under paragraph (b)(2) of this
section must make a request for
arbitration in writing and, if FEMA has
not issued a decision on the appeal,
submit a withdrawal of the pending
appeal, simultaneously to the Grantee,
the FEMA Regional Administrator, and
the arbitration administrator by October
30, 2009.

(3) Submission by the Grantee to the
arbitration administrator and FEMA.
Within 15 calendar days of receipt of
the applicant’s request for arbitration,
the Grantee must forward the name and
address of the Grantee’s authorized
representative or counsel, and may
forward a written recommendation in
support or opposition to the applicant’s
request for arbitration, simultaneously
to the FEMA Regional Administrator,
the arbitration administrator, and the
applicant.

(4) Submission of FEMA'’s response.
FEMA will submit a memorandum in
support of its position, a copy of the
Project Worksheet(s), and any other
supporting information, as well as the
name and address of its authorized
representative or counsel,
simultaneously to the arbitration
administrator, the Grantee, and the
applicant, within 30 calendar days of
receipt of the applicant’s request for
arbitration.

(5) Process for submissions. When
submitting a request for arbitration, the
applicant should describe its claim with
sufficient detail so that the
circumstances of the dispute are clear to

the arbitration panel. All papers,
notices, or other documents submitted
to the arbitration administrator under
this section by the applicant, the
Grantee, or FEMA will be served on
each party’s authorized representative
or counsel. The submitting party will
make such service by courier or
overnight delivery service (such as
Federal Express, DHL, United Parcel
Service, or the United States Postal
Service overnight delivery), addressed
to the party, representative, or counsel,
as applicable, at its last known address.

(f) Selection of arbitration panel. The
arbitration administrator will select the
arbitration panel for arbitration and
notify the applicant, FEMA, and the
Grantee of the names and identities of
the arbitrators selected for the panel.

(g) Preliminary conference. The
arbitration panel will hold a preliminary
conference with the parties and/or
representatives of the parties within 10
business days of the panel’s receipt of
FEMA’s response to the request for
arbitration. The panel and the parties
will discuss the future conduct of the
arbitration, including clarification of the
disputed issues, request for
disqualification of an arbitrator (if
applicable), and any other preliminary
matters. The date and place of any oral
hearing will be set at the preliminary
conference. The preliminary conference
will be conducted by telephone.

(h) Hearing—(1) Request for hearing.
The panel will provide the applicant
and FEMA with an opportunity to make
an oral presentation on the substance of
the applicant’s claim in person, by
telephone conference, or other means
during which all the parties may
simultaneously hear all other
participants. If the applicant or FEMA
would like to request an oral hearing,
the request must be made no later than
the preliminary conference.

(2) Location of hearing. If an in-person
hearing is authorized, it will be held at
a hearing facility of the arbitration
panel’s choosing.

(3) Conduct of hearing. Each party
may present its position through oral
presentations by individuals designated
in advance of the hearing. These
presentations may reference documents
submitted pursuant to paragraph (e) of
this section; the parties may not provide
additional paper submissions at the
hearing. If the panel deems it
appropriate or necessary, it may request
additional written materials from either
or both parties or seek the advice or
expertise of independent scientific or
technical subject matter experts.

(4) Closing of hearing. The panel will
inquire of each party whether it has any
further argument. When satisfied that

the record is complete, the panel will
declare the hearing closed, unless a
post-hearing submission of additional
information or a memorandum of law is
to be provided in accordance with this
paragraph. The hearing will be declared
closed as of the date set by the panel for
the submission of the additional
information or the memorandum of law.

(5) Time limits. The panel will
endeavor to hold the hearing within 60
calendar days of the preliminary
conference.

(6) Postponement. The arbitration
panel may postpone a hearing upon
agreement of the parties, or upon
request of a party for good cause shown.
Within 10 business days of the
postponement, the arbitration panel will
notify the parties of the rescheduled
date of the hearing.

(7) Record of the hearing. There will
be no recording of the hearing, unless a
party specifically requests and arranges
for such recording at its own expense.

(8) Post-hearing submission of
additional information. A party may file
with the arbitration panel additional
information or a memorandum of law
after the hearing upon the arbitration
panel’s request or upon the request of
one of the parties with the panel’s
consent. The panel will set the time for
submission of the additional
information or the memorandum of law.

(9) Reopening of hearing. The hearing
may be reopened on the panel’s
initiative under compelling
circumstances at any time before the
decision is made.

(i) Review by the arbitration panel. (1)
Determination of timeliness. Upon
notification by FEMA, or on its own
initiative, the arbitration panel will
determine whether the applicant timely
filed a request for arbitration.

(2) Substantive review. The arbitration
panel will consider all relevant written
materials provided by the applicant, the
Grantee, and FEMA, as well as oral
presentations, if any. If the panel deems
it appropriate or necessary, it may
request additional written materials
from either or both parties or seek the
advice or expertise of independent
scientific or technical subject matter
experts.

(j) Ex parte communications. No party
and no one acting on behalf of any party
will engage in ex parte communications
with a member of the arbitration panel.
If a party or someone acting on behalf
of any party engages in ex parte
communications with a member of the
arbitration panel, the party that engaged
in such communication will provide a
summary or a transcript of the entire
communication to the other parties.
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(k) Decision—(1) Time limits. The
panel will make every effort to issue a
written decision within 60 calendar
days after the panel declares the hearing
closed pursuant to paragraph (h)(4) of
this section, or, if a hearing was not
requested, within 60 calendar days
following the receipt of FEMA’s
response to the request for arbitration. A
decision of the panel may take longer
than 60 calendar days if the arbitration
involves a highly technical or complex
matter.

(2) Form and content. The decision of
the panel will be in writing and signed
by each member of the panel. The panel
will issue a reasoned decision that
includes a brief and informal discussion
of the factual and legal basis for the
decision.

(3) Finality of decision. A decision of
the majority of the panel shall constitute
a final decision, binding on all parties.
Final decisions are not subject to further
administrative review. Final decisions
are not subject to judicial review, except
as permitted by 9 U.S.C. 10.

(4) Delivery of decision. Notice and
delivery of the decision will be by
facsimile or other electronic means and
by regular mail to each party or its
authorized representative or counsel.

(1) Costs. FEMA will pay the fees
associated with the arbitration panel,
the costs of any expert retained by the
panel, and the arbitration facility costs,
if any. The expenses for each party,
including attorney’s fees, representative
fees, copying costs, costs associated
with attending any hearing, or any other
fees not listed in this paragraph will be
paid by the party incurring such costs.

(m) Guidance. FEMA may issue
separate guidance as necessary to
supplement this section.

Dated: August 14, 2009.
Craig Fugate,

Administrator, Federal Emergency
Management Agency.

[FR Doc. E9-19994 Filed 8-28-09; 8:45 am]
BILLING CODE 9111-23-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR 202, 209, 214, et al.

Defense Federal Acquisition
Regulations Supplement; Technical
Amendments

Correction

In rule document E9-20416 beginning
on page 42779 in the issue of Tuesday,
August 25, 2009, make the following
correction:

On page 42780 starting in the first
column, the definition for Contracting
activity in section 202.101 is corrected
to read as follows:

202.101 Definitions.

* * * * *

Contracting activity for DoD also
means elements designated by the
director of a defense agency which has
been delegated contracting authority
through its agency charter. DoD
contracting activities are—

Department of Defense

Counterintelligence Field Activity
Department of Defense Education Activity
TRICARE Management Activity
Washington Headquarters Services,
Acquisition and Procurement Office

Army

Headquarters, U.S. Army Contracting
Command

Joint Contracting Command—Iraq/
Afghanistan

National Guard Bureau

Program Executive Office for Simulation,
Training, and Instrumentation

U.S. Army Aviation and Missile Life Cycle
Management Command

U.S. Army Communications-Electronics Life
Cycle Management Command

U.S. Army Corps of Engineers

U.S. Army Expeditionary Contracting
Command

U.S. Army Intelligence and Security
Command

U.S. Army Joint Munitions and Lethality Life
Cycle Management Command

U.S. Army Medical Command

U.S. Army Medical Research and Materiel
Command

U.S. Army Mission and Installation
Contracting Command

U.S. Army Research, Development, and
Engineering Command

U.S. Army Space and Missile Defense
Command

U.S. Army Sustainment Command

U.S. Army Tank-Automotive and Armaments
Life Cycle Management Command

Navy

Office of the Deputy Assistant Secretary of
the Navy (Acquisition & Logistics
Management)

Naval Air Systems Command

Space and Naval Warfare Systems Command

Naval Facilities Engineering Command

Naval Inventory Control Point

Naval Sea Systems Command

Naval Supply Systems Command

Office of Naval Research

Military Sealift Command

Strategic Systems Programs

Marine Corps Systems Command

Installations and Logistics, Headquarters,
U.S. Marine Corps

Air Force

Office of the Assistant Secretary of the Air
Force (Acquisition)

Office of the Deputy Assistant Secretary
(Contracting)

Air Force Materiel Command

Air Force Reserve Command

Air Combat Command

Air Mobility Command

Air Education and Training Command

Pacific Air Forces

United States Air Forces in Europe

Air Force Space Command

Air Force District of Washington

Air Force Operational Test & Evaluation
Center

Air Force Special Operations Command

United States Air Force Academy

Aeronautical Systems Center

Air Armament Center

Electronic Systems Center

Space and Missile Systems Center

Defense Advanced Research Projects Agency

Office of the Deputy Director, Management

Defense Business Transformation Agency
Contracting Office

Defense Commissary Agency
Directorate of Contracting
Defense Contract Management Agency

Office of the Director, Defense Contract
Management Agency

Defense Finance And Accounting Service

External Services, Defense Finance and
Accounting Service

Defense Information Systems Agency

Defense Information Technology Contracting
Organization

Defense Intelligence Agency
Office of Procurement
Defense Logistics Agency

Acquisition Management Directorate
Defense Supply Genters
Defense Energy Support Center

Defense Security Cooperation Agency
Contracting Division

Defense Security Service

Acquisition and Contracting Branch
Defense Threat Reduction Agency

Acquisition Management Office

Missile Defense Agency

Headquarters, Missile Defense Agency
National Geospatial-Intelligence Agency
Procurement and Contracting Office
National Security Agency

Headquarters, National Security Agency
United States Special Operations Command

Headquarters, United States Special
Operations Command

United States Transportation Command
Directorate of Acquisition

* * * * *

[FR Doc. Z9-20416 Filed 8-28-09; 8:45 am]
BILLING CODE 1505-01-D
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

48 CFR Part 2409
[Docket No. FR-5098—-C—03]
RIN 2535-AA28

HUD Acquisition Regulation (HUDAR)
Debarment and Suspension
Procedures; Correcting Amendment
AGENCY: Office of the Secretary, HUD.
ACTION: Correcting amendment.

SUMMARY: This document amends
HUD’s regulations on debarment,
suspension and ineligibility to correct
cross-references to reflect changes made
in previous rulemakings. A final rule,
which was published on October 29,
2007, amended HUD’s Acquisition
Regulation (HUDAR), codified at title 48
of the Code of Federal Regulations
(CFR), to include the debarment and
suspension procedures specifically
applicable to HUD’s procurement
contracts. Subsequent to the October
2007 final rule, HUD issued regulations
that moved HUD’s debarment and
suspension regulations from 24 CFR
part 24 to 2 CFR part 2424. At that time,
HUD also adopted, by cross-reference,
the governmentwide debarment and
suspension regulations at 2 CFR part
180.

This correcting amendment revises
the HUDAR at 48 CFR 2409.7001 to
refer to the debarment and suspension
regulations now located at 2 CFR parts
2424 and 180.

DATES: Effective Date: This correcting
amendment is effective as of August 31,
2009.

FOR FURTHER INFORMATION CONTACT:
Dane Narode, Associate General
Counsel for Program Enforcement,
Department of Housing and Urban
Development, 1250 Maryland Avenue,
SW., Suite 200, Washington DC 20024—
0500; telephone number 202-708-2350
(this is not a toll-free number). Hearing-
or speech-impaired individuals may
access the telephone number listed
above by calling the toll-free Federal
Information Relay Service at 800-877—
8339.

SUPPLEMENTARY INFORMATION: On
December 27, 2007, HUD published a
final rule titled “Implementation of
OMB Guidance on Nonprocurement
Debarment and Suspension” (72 FR
73487). The December 27, 2007, final
rule moved HUD’s debarment and
suspension regulations from 24 CFR
part 24 to 2 CFR part 2424 effective
January 28, 2008, consistent with
directions of the Office of Management

and Budget (OMB) to all federal
agencies to relocate agency-specific
debarment and suspension regulations
to a new title 2 of the CFR. The
December 27, 2007, final rule also
adopted the OMB governmentwide
guidance on nonprocurement
debarment and suspension, codified in
2 CFR part 180, along with HUD-
specific amendments, including several
conforming amendments throughout
HUD'’s regulations. Many of these
changes were revisions to cross-
references required by the fact that
many HUD regulations referred to
HUD’s debarment and suspension
regulations, formerly codified at 24 CFR
part 24, and these regulations needed
updating to refer to 2 CFR part 2424.
Specifically, HUD’s acquisition
regulation at 48 CFR 2409.7001 contains
HUD’s regulation on debarment and
suspension but cross-references HUD’s
former nonprocurement debarment
regulations at 24 CFR part 24, and states
that, notwithstanding language to the
contrary at former 24 CFR 24.220(a)(1),
the nonprocurement regulations at 24
CFR part 24 also apply to HUD’s
debarment and suspensions in the realm
of procurement acquisition.

Accordingly, this correcting
amendment revises the cross-reference
to 24 CFR part 24 to cross-reference
those regulations in their current
location, 2 CFR parts 180 and 2424. This
change does not change the substantive
meaning or impact of any of HUD’s
regulations, but solely corrects an
incorrect cross-reference. A member of
the public relying on the cross-reference
in 48 CFR 2409.7001 would still be
directed to the correct regulations, as 24
CFR part 24 now reads, in its entirety,
“The policies, procedures, and
requirements for debarment,
suspension, and limited denial of
participation are set forth in 2 CFR part
2424.” Part 2424, in turn, refers to part
180. While the meaning is the same,
correcting this cross-reference is
obviously more convenient for the
public.

List of Subjects in 48 CFR Part 2409

Government procurement.

m Accordingly, for the reasons described
in the preamble, 48 CFR part 2409 is
corrected by making the following
correcting amendment:

PART 2409—CONTRACTOR
QUALIFICATIONS

1. The authority citation continues to
read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

Subpart 2409.70—Debarment,
Suspension, and Ineligibility

m 2. Revise § 2409.7001 to read as
follows:

2409.7001 HUD regulations on debarment,
suspension, and ineligibility.

HUD’s policies and procedures
concerning debarment and suspension
are contained in 2 CFR parts 180 and
2424 and, notwithstanding 2 CFR
180.220(a)(1), apply to procurement
contracts.

Dated: August 20, 2009.

Shaun Donovan,

Secretary.

[FR Doc. E9-20833 Filed 8—28-09; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 0907301169-91204-01]
RIN 0648-AY02

Fraser River Sockeye and Pink Salmon
Fisheries; Notification of Inseason
Orders; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction

SUMMARY: NMFS publishes Fraser River
salmon inseason orders to regulate
salmon fisheries in U.S. waters. NMFS
maintains a telephone hotline to notify
the public of these inseason orders. The
telephone number for the hotline that is
specified in the Code of Federal
Regulations (CFR) is obsolete. This
action corrects the language in the CFR
to remove that number and specify that
the correct telephone number for the
hotline is included in the annual
management measures for West Coast
Salmon Fisheries, published in the
Federal Register.

DATES: Effective August 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Peggy Busby at 206-526—4323.
SUPPLEMENTARY INFORMATION: 50 CFR
part 300, subpart F—Fraser River
Sockeye and Pink Salmon Fisheries,
implements the Pacific Salmon Treaty
Act of 1985. Section 300.97 authorizes
the Secretary of Commerce to issue
orders that establish fishing times and
areas consistent with the annual Pacific
Salmon Commission regime and
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inseason orders of the Fraser River
Panel. These orders establish fishing
dates, times, and areas for the gear types
of U.S. treaty Indian fisheries and for
all-citizen fisheries during the period
the Panel exercises jurisdiction over
these fisheries. Section 300.97(b)(1)
specifies a toll-free telephone hotline for
NMFS to use to notify the public of
orders applicable to all-citizen fisheries.
The currently published all-citizen
fisheries hotline is 1-800-562-6513.
Due to changes in telephone technology,
that telephone number is no longer
correct.

This action removes that incorrect
number and amends the CFR to specify
that the correct all-citizen fisheries
hotline telephone number is included in
the inseason notice procedures section
of the annual management measures for
West Coast Salmon Fisheries, published
in the Federal Register. The treaty
Indian fisheries hotline is unaffected by
this correction.

Classification

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator finds good
cause to waive prior notice and
opportunity for additional public
comment for this action because any
delay of this action would be contrary
to the public interest. As stated above,
this rule removes the obsolete telephone
number currently published in the CFR,
and amends the CFR to specify that the
correct hotline telephone number is
published annually in the Federal
Register with the annual management
measures for West Coast Salmon. This
correction notice will eliminate
confusion regarding accessing
regulatory information on the Fraser
River sockeye salmon fisheries,
projected to begin in July. Additionally,
pursuant to 5 U.S.C. 553(d), the
Assistant Administrator finds good
cause to waive the 30—day delay in
effective date because a delay in
implementing this correction may
negatively impact the public’s ability to
access regulatory measures in a timely
manner. No aspect of this action is
controversial and no change in
operating practices in the fishery is
required.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

This final rule is exempt from review
under Executive Order 12866.

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Fisheries, Reporting and
recordkeeping requirements.

Dated: August 25, 2009.
John Oliver,
Deputy Assistant Administrator For
Operations, National Marine Fisheries
Service.
m For the reasons set forth in the
preamble, 50 CFR part 300 is amended
as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

m 1. The authority citation for part 300

continues to read as follows:
Authority: Pacific Salmon Treaty Act, 16

U.S.C. 3636(b).

m 2. In § 300.97, paragraph (b)(1) is

revised to read as follows:

§300.97 Inseason orders.

(b) Notice of inseason orders. (1)
Official notice of such inseason orders
is available from NMFS (for orders
applicable to all-citizen fisheries) and
from the Northwest Indian Fisheries
Commission (for orders applicable to
treaty Indian fisheries) through Area
Code 206 toll-free telephone hotlines.
All-citizen fisheries: the hotline
telephone number is published in the
inseason notice procedures section of
the annual management measures for
West Coast Salmon Fisheries, published
in the Federal Register; Treaty Indian
fisheries hotline: 1-800-562—6142.

* * * * *

[FR Doc. E9—20953 Filed 8-28-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 090206144-9697-02]
RIN 0648-XQ95

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS announces that the
Commonwealth of Virginia is
transferring commercial bluefish quota

to the State of New York from its 2009
quota. By this action, NMFS adjusts the
quotas and announces the revised
commercial quota for New York and
Virginia.

DATES: Effective August 26, 2009
through December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Sarah Bland, Fishery Management
Specialist, (978) 281-9257.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from Florida through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.160.

Two or more states, under mutual
agreement and with the concurrence of
the Administrator, Northeast Region,
NMFS (Regional Administrator), can
transfer or combine bluefish commercial
quota under § 648.160(f). The Regional
Administrator is required to consider
the criteria set forth in § 648.160(f)(1) in
the evaluation of requests for quota
transfers or combinations.

Virginia has agreed to transfer 150,000
1b (68,039 kg) of its 2009 commercial
quota to New York. The Regional
Administrator has determined that the
criteria set forth in §648.160(f)(1) have
been met. The revised bluefish quotas
for calendar year 2009 are: New York,
1,126,384 1b (510,919 kg); and Virginia,
1,005,945 1b (456,289 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 26, 2009.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—20930 Filed 8-26-09; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 09100091344-9056—-02]
RIN 0648-XR30

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area
620 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season allowance of the 2009 total
allowable catch (TAC) of pollock for
Statistical Area 620 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 26, 2009, through
1200 hrs, A.lL.t., October 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing

fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the 2009
TAC of pollock in Statistical Area 620
of the GOA is 2,160 metric tons (mt) as
established by the final 2009 and 2010
harvest specifications for groundfish of
the GOA (74 FR 7333, February 17,
2009). In accordance with
§679.20(a)(5)(iv)(B) the Administrator,
Alaska Region, NMFS (Regional
Administrator), hereby decreases the C
season pollock allowance by 1,400 mt to
reflect the total amount of pollock TAC
that has been caught prior to the C
season in Statistical Area 620.
Therefore, the revised C season
allowance of the pollock TAC in
Statistical Area 620 is 760 mt (2,160 mt
minus 1,400 mt).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the C season allowance
of the 2009 TAC of pollock in Statistical
Area 620 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 750 mt, and is
setting aside the remaining 10 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pollock in
Statistical Area 620 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of August 25,
2009.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 26, 2009.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—20933 Filed 8—28-09; 8:45 am)]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 74, No. 167

Monday, August 31, 2009

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-1312; Directorate
Identifier 2008—CE-065—-AD]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation Models 1900,
1900C, and 1900D Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
Reopening of the comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
that applies to certain Hawker
Beechcraft Corporation Models 1900,
1900C, and 1900D airplanes. The earlier
NPRM would have required a one-time
visual inspection and repetitive
ultrasonic inspections of the left and
right main landing gear (MLG) actuators
for leaking and/or cracks with
replacement of the actuator if leaking
and/or cracks are found. The earlier
NPRM resulted from reports of leaking
and cracked actuators. This proposed
AD would require the same actions as
the earlier NPRM. Since the earlier
NPRM, we have identified a MLG
overhauled actuator part number and a
MLG actuator approved by parts
manufacturer approval (PMA) by
identicality. We propose to expand the
applicability to include airplanes
equipped with these additional part
numbers. Because this imposes an
additional burden over that proposed in
the earlier NPRM, we are reopening the
comment period to allow the public the
chance to comment on these additional
MLG actuators.

DATES: We must receive comments on
this proposed AD by September 30,
2009.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Hawker
Beechcraft Corporation, P.O. Box 85,
Wichita, Kansas 67201-0085; telephone:
(800) 429-5372 or (316) 676—-3140;
Internet: http://
pubs.hawkerbeechcraft.com.

FOR FURTHER INFORMATION CONTACT: Don
Ristow, Aerospace Engineer, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4120; fax: (316) 946-4107.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2008-1312; Directorate
Identifier 2008—CE—065—AD”’ at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

On December 8, 2008, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Hawker Beechcraft Corporation
Models 1900, 1900C, and 1900D
airplanes. This proposal was published

in the Federal Register as a notice of
proposed rulemaking (NPRM) on
December 15, 2008 (73 FR 75977). The
NPRM proposed to require a one-time
visual inspection and repetitive
ultrasonic inspections of the left and
right main landing gear (MLG) actuators
for leaking and/or cracks with
replacement of the actuator if leaking
and/or cracks are found.

Comments

We provided the public the
opportunity to participate in developing
this AD. The following presents the
comments received on the proposal and
FAA’s response to each comment:

Comment Issue No. 1: Report to Type-
Certificate (TC) Holder by E-Mail

Wayne R. Modny and Hawker
Beechcraft Corporation request the
option of using e-mail to send the report
required in this AD.

The FAA agrees with allowing
owners/operators to comply with the
reporting requirement by e-mail.
However, we have changed the
proposed AD action and no longer
require owners/operators to report to the
TC holder. We retained the proposed
reporting requirement to the FAA and
provided an e-mail address for
complying with that proposed AD
action.

Comment Issue No. 2: Replacement of
Actuator With Other Part Number (P/N)
Actuators

Gulfstream International Airlines
requests that we not limit replacement
of the MLG actuator to P/N 114—
380041-17 because other FAA-approved
P/Ns (P/N 114-380041-7 or —9) could
be used as terminating action. The
commenter states that terminating
action should consist of replacing the
affected actuator with an actuator of a
P/N listed in the Hawker Beechcraft
illustrated parts catalog other than P/N
114-380041-15.

The FAA agrees. Our intent was to not
allow installation of P/Ns 114-380041—
11 and 114-380041-13 and only allow
installation of P/N 114-380041-15 (or
P/N 114-380041-150VH) if the end
caps were new or had been inspected
per paragraph (e)(1), (e)(2), or (e)(3) of
this proposed AD. Installation of other
FAA-approved actuators as terminating
action is acceptable. The service
bulletin calls out replacement parts that
are readily available. The P/N 114—
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380041-17 is the latest part number
available that is not affected by the
inspections in this proposed AD. The
earlier P/N 114-380041-7 or P/N 114—
380041-9 actuator may be used as
terminating action in place of the P/N
114-380041-17; however, parts
availability is not guaranteed.

We will change the proposed AD
action to allow installation of other
FAA-approved actuators in paragraph
(e)(4) of this AD.

Comment Issue No. 3: Ultrasonic
Inspections

Hawker Beechcraft Corporation
requests that we remove the words
“FAA-approved equivalent P/N”’ from
the replacement parts language of the
AD. Using “FAA-approved equivalent
P/N” for replacement parts could be
misintrepeted to mean that 114-380041
actuators manufactured by Airtight or
Tactair may also be required to do the
ultrasonic inspections. The ultrasonic
inspection defined in the Hawker
Beechcraft Service Bulletin 32-3870,
dated April 2008, is approved only for
MLG actuators P/N 114-380041-11,
P/N 114-380041-13, and P/N 114—
380041-15 manufactured by Triumph
Actuation Systems (previously
manufactured by Frisby).

The FAA partially agrees. We agree
that Hawker Beechcraft Service Bulletin
32-3870, dated April 2008, should not
be used to do ultrasonic inspections on
MLG actuators produced by another
manufacturer. However, we disagree
that the words “FAA-approved
equivalent P/N”” should be removed
from the applicability or replacement
parts language. Our research shows
Frisby Airborne Hydraulic, Inc. (Frisby)
has PMA approval by identicality for
their P/N 1FA10043-3 actuator as a
replacement for Hawker Beechcraft P/N
114-380041-15. Therefore by including
“FAA-approved equivalent P/N” in both
the applicability and replacement parts
language of this proposed AD, P/N
1FA10043-3 and any other actuator that
is PMA approved by identicality can be
used as a replacement part. They will
also be subject to the inspection
requirement of the AD, but the Hawker
Beechcraft service bulletin cannot be
used.

We will change the proposed AD
action by referencing Hawker Beechcraft
Service Bulletin 32-3870, dated April
2008, to do the visual and ultrasonic
inspections only for P/N 114-380041—
11, P/N 114-380041-13, and P/N 114—
380041-15 (or P/N 114-380041—
150VH). For FAA-approved equivalent
part numbers, the owner/operator must
contact the PMA holder to obtain FAA-

approved inspection instructions to do
the visual and ultrasonic inspections.

Comment Issue No. 4: P/Ns for
Terminating Action

Hawker Beechcraft Corporation
requests that we change the words of the
AD to make it clear that only MLG
actuators P/N 114-380041-11, P/N 114—
380041-13, and P/N 114-380041-15 are
affected by the AD and that only P/N
114-380041-17 terminates the
requirements of the AD. The
Applicability is for MLG actuators P/N
114-380041-11, P/N 114-380041-13,
and P/N 114-380041-15, but wording in
some areas of the AD imply all P/N 114—
380041 actuators.

The FAA disagrees. The P/N 114—
38004117 is the most current part
number available that is not affected by
the inspections proposed in this
proposed AD. However, installation of
other FAA-approved actuators as
terminating action is acceptable, such as
P/N 114-380041-7 or P/N 114-380041—
9. The wording “FAA-approved
equivalent P/N” applies to actuators
that are FAA-approved by identicality
through the PMA process. Our research
shows Frisby has PMA approval for
their P/N 1FA10043-3 actuator as a
replacement for Hawker Beechcraft P/N
114-380041-15. Therefore by including
“FAA-approved equivalent P/N” in the
replacement parts language of this
proposed AD, P/N 1FA10043-3 can be
used as a direct replacement for Hawker
Beechcraft P/N 114-380041-15. Since
P/N 1FA10043-3 is a PMA part through
identicality for P/N 114-380041-15, the
AD should also apply to that P/N and
any other parts that may have PMA
through identicality to P/N 114—
380041-11, P/N 114-380041-13, and P/
N 114-380041-15.

We will change the proposed AD
action to add the language “FAA-
approved equivalent P/N” for P/N 114—
380041-11, P/N 114-380041-13, and
P/N 114-380041-15 into the
Applicability section. We will also add
that for the purposes of this AD action
the phrase “or FAA-approved
equivalent part number” in this AD
refers to any PMA part that is approved
by identicality to the referenced part.

Comment Issue No. 5: Previous
Inspections

Wayne R. Modny requests that the
compliance inspection criteria defined
in paragraphs (e)(1) and (e)(2) of the
NPRM address previously inspected
parts. If the initial 50-hour visual
inspection and the initial 600-cycle
ultrasonic inspection have been done
following Hawker Beechcraft Mandatory
Service Bulletin SB 32-3870, dated

April 2008, then these initial
inspections should not have to be
repeated for the AD.

The FAA agrees. The language as
written in paragraph (e) of this proposed
AD, “you must do the following, unless
already done” allows for the inspections
already done following Hawker
Beechcraft Mandatory Service Bulletin
SB 32-3870, dated April 2008.

We will not change the proposed AD
action based on this comment.

Comment Issue No. 6: Overhauled
Actuators and New End Caps

Hawker Beechcraft Corporation
requests that we add language to the
actions of this AD to allow for
overhauled actuators that have records
that prove an internal fluorescent
penetrant inspection had been done and
for actuators that have records that
prove the end caps are new.

The FAA agrees. For MLG overhauled
actuators that have records that prove an
internal fluorescent penetrant
inspection has been done and for MLG
actuators that have records that prove
the end caps are new, we agree that the
Hawker Beechcraft Mandatory Service
Bulletin SB 32-3870, dated April 2008,
makes a compliance time allowance for
the initial ultrasonic inspection
proposed in this AD.

We will change the proposed AD
action by adding language that allows
compliance time differences for
overhauled MLG actuators that have had
an internal fluorescent penetrant
inspection and for MLG actuators that
have new end caps.

Comment Issue No. 7: Compliance Time
Units

Hawker Beechcraft Corporation
requests that we remove the NOTE with
the conversion formula to determine
hours time-in-service (TIS) in lieu of
cycles because it is not needed or to add
the words “If the number of cycles is
not known” at the beginning of the note.
The 1900 series fleet tracks cycles, and
the landing gear component inspections,
specifically, are tracked by cycles. The
conversion formula could lead to an
interpretation that hours TIS should be
used even if the number of cycles is
known.

The FAA agrees that the note could
include language to indicate the formula
applies if the number of cycles is not
known. However, since an owner/
operator must use the conversion
formula if the number of cycles is
unknown, we are changing the note to
an action statement in this proposed
AD. NOTES are for information
purposes only and do not include
required actions. The proposed actions
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in the AD use cycles for the compliance
time.

We will change the note in the
Compliance section of this proposed AD
to an action and add the words “If the
number of cycles is not known” at the
beginning of that paragraph.

FAA’s Determination and Requirements
of This Proposed AD

We have carefully reviewed the
available data and determined that the
unsafe condition referenced in this
document exists or could develop on
other products of the same type design;
and we should take AD action to correct
this unsafe condition.

Certain changes described above
expand the scope of the earlier NPRM.

is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on the proposed AD.

The Supplemental NPRM

Since we issued the earlier NPRM, we
have expanded the Applicability section
to include airplanes equipped with not
only part numbers (P/Ns) 114-380041—
11, 114-380041-13, or 114-380041-15
MLG actuators but also airplanes
equipped with FAA-approved
equivalent P/Ns that have PMA by
identicality to those referenced parts.
Frisby P/N 1FA10043-3 has PMA by
identicality to P/N 114-380041-15;
therefore, it is considered an FAA-
approved equivalent P/N and the

this part installed. We have also
identified an overhauled MLG actuator
part number and have included that part
number in the Applicability section.

This goes beyond the scope of what
was originally proposed in the NPRM.
Therefore, we are reopening the
comment period and allowing the
public the chance to comment on these
additional actions.

Costs of Compliance

We estimate that this AD affects 300
airplanes in the U.S. registry.

The ultrasonic inspection includes
the time allowed for removing and
reinstalling the actuator. We estimate
the following costs to do the

As aresult, we have determined thatit ~ proposed AD applies to airplanes with inspections:
Total cost
Labor cost Parts cost Total cost on U.S.
per airplane operators
Visual Inspection: .5 work-hour x $80 per hour = $40 ........cccceeeinereieneene Not applicable ........cccooeevinieiirienne $40 $12,000
Ultrasonic Inspection: 6 work-hours x $80 per hour = $480 (If the mechanic | Not applicable ...........cc.cccocvrvvevvreenenn. 480 144,000
does not remove the actuator for the ultrasonic inspection, the labor cost
will be less).

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspections. We have no way of

determining the number of airplanes
that may need this replacement:

Total cost
Labor cost Parts cost per airplane
6 work-hours x $80 per hour = $480 (If the mechanic removes the actuator for the | $4,600 per actuator ...........ccoceevcervervreenns $5,080
ultrasonic inspection, then the labor cost will be less).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments

received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5527) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:
Hawker Beechcraft Corporation: Docket No.

FAA—-2008-1312; Directorate Identifier
2008—CE-065—AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by
September 30, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplane models
and serial numbers listed below that are
certificated in any category and equipped
with a Hawker Beechcraft part number (P/N)

114-380041-11 (or FAA-approved equivalent
P/N), 114-380041-13 (or FAA-approved

equivalent P/N), 114—380041-15 (or FAA-
approved equivalent P/N), or 114-380041—
150VH main landing gear (MLG) actuator.
For the purposes of this AD action the phrase
“or FAA-approved equivalent part number”
in this AD refers to any PMA part that is
approved by identicality to the referenced
part. Frisby Airborne Hydraulic, Inc. (Frisby)
P/N 1FA10043-3 has parts manufacturer
approval (PMA) by identicality to P/N 114—
380041-15; therefore, it is considered an
FAA-approved equivalent P/N and the AD
applies to airplanes with this part installed.

Models Serial Nos.

(1) 1900 ........ UA-3.

(2) 1900C ..... UB-1 through UB-74, UC-1
through UC-174, and UD-1
through UD-6.

(3) 1900D ..... UE-1 through UE—439.

Unsafe Condition

(d) This AD results from reports of leaking
and cracked actuators. We are issuing this
AD to detect and correct leaking and cracks
in the MLG actuators, which could result in
loss of hydraulic fluid. This condition could
lead to an inability to extend or lock down
the landing gear, which could result in a gear
up landing or a gear collapse on landing.

Compliance

(e) To address this problem, you must do
the following, unless already done:

Note: The phrase “or FAA-approved
equivalent part number” in this AD refers to
any PMA part that is approved by
identicality to the referenced part.

Actions

Compliance

Procedures

(1) Do a one-time visual inspection of the MLG
actuator for cracks.

(2) Do an initial ultrasonic inspection of the
MLG actuator.

(3) For all airplanes, do repetitive ultrasonic in-
spections of the MLG actuator.

Within the next 50 hours time—in—service after
the effective date of this AD or within the
next 30 days after the effective date of this
AD, whichever occurs later.

Initially within the next 600 cycles after the ef-
fective date of this AD or within the next 3
months after the effective date of this AD,
whichever occurs first.

(i) For those airplanes with overhauled MLG
actuators (with less than 1,200 cycles) that
have records that prove an internal fluores-
cent penetrant inspection has been done,
you may do the initial ultrasonic inspection
within the next 600 cycles after the effective
date of this AD or within the next 1,200 cy-
cles since the last overhaul, whichever oc-
curs later.

(i) For those airplanes with MLG actuators
with less than 8,000 cycles since new or
MLG actuators that have records that prove
the end caps are new (less than 8,000 cy-
cles), you may do the initial ultrasonic in-
spection within the next 1,200 cycles after
the effective date of this AD or upon accu-
mulation of 8,000 cycles since the end caps
were new, whichever occurs later.

Repetitively at intervals not to exceed every
1,200 cycles since the last ultrasonic in-
spection.

(i) For Hawker Beechcraft parts: Follow Hawk-
er Beechcraft Mandatory Service Bulletin
SB 32-3870, dated April 2008.

(i) For PMA by identicality: Either contact the
aircraft certification office (ACO) using the
contact information in paragraph (g)(2) of
this AD for FAA-approved procedures pro-
vided by the PMA holder; or install Hawker
Beechcraft parts and follow Hawker
Beechcraft Mandatory Service Bulletin SB
32-3870, dated April 2008, and follow any
inspection required by this AD.

(A) For Hawker Beechcraft parts: Follow
Hawker Beechcraft Mandatory Service Bul-
letin SB 32-3870, dated April 2008.

(B) For PMA by identicality: Either contact the
ACO using the contact information in para-
graph (g)(2) of this AD for FAA-approved
procedures provided by the PMA holder; or
install Hawker Beechcraft parts and follow
Hawker Beechcraft Mandatory Service Bul-
letin SB 32—-3870, dated April 2008, and fol-
low any inspection required by this AD.

(i) For Hawker Beechcraft parts: Follow Hawk-
er Beechcraft Mandatory Service Bulletin
SB 32-3870, dated April 2008.

(ii) For PMA by identicality: Either contact the
ACO using the contact information in para-
graph (g)(2) of this AD for FAA-approved
procedures provided by the PMA holder; or
install Hawker Beechcraft parts and follow
Hawker Beechcraft Mandatory Service Bul-
letin SB 32-3870, dated April 2008, and fol-
low any inspection required by this AD.
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Actions

Compliance

Procedures

(4) If cracks are found during any inspection re-
quired in paragraph (e)(1), (e)(2), and (e)(3)
of this AD, replace the MLG actuator with
one of the following:

(i) MLG actuator P/N 114-380041-15 (or FAA-
approved equivalent P/N) or 114-380041-—
150VH that is new or has been inspected
following paragraphs (e)(1), (e)(2), and (e)(3)
of this AD and has been found to not have
cracks; or

(ii) An FAA-approved actuator. Installation of an
MLG actuator P/N other than 114-380041—
11 (or FAA-approved equivalent P/N), 114—
380041-13 (or FAA-approved equivalent P/
N), 114-380041-15 (or FAA-approved equiv-
alent P/N), or 114-380041-150VH termi-
nates the inspection requirements of para-
graphs (e)(1), (e)(2), and (e)(3) of this AD.

(5) Do not install any MLG actuator P/N 114—
380041-11 (or FAA-approved equivalent P/
N) or 114-380041-13 (or FAA-approved
equivalent P/N).

Before further flight after the inspection where
the cracks are found.

As of the effective date of this AD.

(A) For Hawker Beechcraft parts: Follow
Hawker Beechcraft Mandatory Service Bul-
letin SB 32-3870, dated April 2008.

(B) For PMA by identicality: Either contact the
ACO using the contact information in para-
graph (g)(2) of this AD for FAA—approved
procedures provided by the PMA holder; or
install Hawker Beechcraft parts and follow
Hawker Beechcraft Mandatory Service Bul-
letin SB 32-3870, dated April 2008, and fol-
low any inspection required by this AD.

Not applicable.

(f) If the number of cycles is unknown,
calculate the compliance times of cycles in
this AD by using hours time-in-service (TIS).
Multiply the number of hours TIS on the
MLG actuator by 4 to come up with the
number of cycles. For the purposes of this
AD:

(1) 600 cycles equals 150 hours TIS; and

(2) 1,200 cycles equals 300 hours TIS.

(g) If cracks are found during any
inspection required in paragraphs (e)(1),
(e)(2), or (e)(3) of this AD, report the size and
location of the cracks to the FAA within 10
days after the cracks are found or within 10
days after the effective date of this AD,
whichever occurs later.

(1) Send report to Don Ristow, Aerospace
Engineer, Wichita ACO, 1801 Airport Road,
Room 100, Wichita, Kansas 67209; e-mail:
donald.ristow@faa.gov.

(2) The Office of Management and Budget
(OMB) approved the information collection
requirements contained in this regulation
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and assigned OMB Control Number
2120-0056.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Don
Ristow, Aerospace Engineer, 1801 Airport
Road, Room 100, Wichita, Kansas 67209;
telephone: (316) 946—4120; fax: (316) 946—
4107. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Related Information

(i) To get copies of the service information
referenced in this AD, contact Hawker
Beechcraft Corporation, P.O. Box 85, Wichita,
Kansas 67201-0085; telephone: (800) 429—

5372 or (316) 676—3140; Internet: http://
pubs.hawkerbeechcraft.com. To view the AD
docket, go to the U.S. Department of
Transportation, Docket Operations, M—30,
West Building Ground Floor, Room W12-
140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, or on the Internet at
http://dms.dot.gov. The docket number is
Docket No. FAA-2008-1312; Directorate
Identifier 2008—CE-065—AD.

Issued in Kansas City, Missouri, on August
20, 2009.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E9-20866 Filed 8—28-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0800; Directorate
Identifier 2009—-CE-041—-AD]

RIN 2120-AA64

Airworthiness Directives; Scheibe-
Flugzeugbau GmbH Models Bergfalke-
lll, Bergfalke-l/55, SF 25C, and SF-26A
Standard Gliders

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of

another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The manufacturer has advised of receiving
a report of looseness of the drive arm of the
mechanical elevator trim tab, found during
an annual inspection. This kind of damage is
likely caused by penetrated humidity over
the years.

If left uncorrected, this condition could
lead to the separation of the drive arm which
could result in flutter of the elevator and
possible loss of control of the aircraft.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI

DATES: We must receive comments on
this proposed AD by October 15, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
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Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Glider Program Manager, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816)
329—-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0800; Directorate Identifier
2009-CE-041-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2009—
0132, dated June 23, 2009 (referred to
after this as ‘“the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

The manufacturer has advised of receiving
a report of looseness of the drive arm of the
mechanical elevator trim tab, found during
an annual inspection. This kind of damage is
likely caused by penetrated humidity over
the years.

If left uncorrected, this condition could
lead to the separation of the drive arm which
could result in flutter of the elevator and
possible loss of control of the aircraft.

For the reasons stated above, this new
Airworthiness Directive mandates repetitive
inspections for solid fixation of the drive
arms of the mechanical elevator trim tabs.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Scheibe-Flugzeugbau GmbH has
issued Service Bulletin No. 104—24/1;
No. 232-6/1; and No. 653-91/1 (same
document), dated June 25, 2009; and
Scheibe-Flugzeugbau GmbH Work
Instruction No. 104—24; No. 232-6; and
No. 653—-91 (same document), dated
March 23, 2009. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCALI.

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a note within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 5 products of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $14 per product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $3,270, or $654 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Age