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Presidential Documents

Title 3—

The President

[FR Doc. E9-20013
Filed 8-18-09; 8:45 am)]
Billing code 4710-10-P

Presidential Determination No. 2009-23 of July 8, 2009

Waiver of Restriction On Providing Funds To The Palestinian
Authority

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 7040(b) of the
Department of State, Foreign Operations, and Related Programs Appropria-
tions Act, 2009 (Division H, Public Law 111-8) (the “Act”), I hereby certify
that it is important to the national security interests of the United States
to waive the provisions of section 7040(a) of the Act, in order to provide
funds appropriated to carry out chapter 4 of part II of the Foreign Assistance
Act, as amended, to the Palestinian Authority.

You are directed to transmit this determination to the Congress, with a
report pursuant to section 7040(d) of the Act, and to publish the determina-
tion in the Federal Register.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0670]

Drawbridge Operating Regulations;
Franklin Canal, Franklin, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Chatsworth Road Bridge across the
Franklin Canal, mile 4.8, at Franklin, St.
Mary Parish, Louisiana. This deviation
will test a change to the operating
schedule to determine whether a
permanent change to the schedule is
needed. It will allow the bridge to
remain unmanned during most of the
day by requiring a one-hour notice for
an opening of the draw.

DATES: This deviation is effective from
5 a.m. on August 19, 2009 until 9 p.m.
on February 16, 2010. Comments and
related material must be received by the
Coast Guard on or before October 19,
2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0670 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-355—-9329.

To avoid duplication, please use only
one of these methods. See “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Phil Johnson, Bridge
Administration Branch, Eighth Coast
Guard District; telephone 504-671—
2128, e-mail Philip.R.Johnson@uscg.mil.
If you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0670),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered as having been received by
the Coast Guard when you successfully
transmit the comment. If you fax, hand
deliver, or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Keyword” box insert “USCG-2009—
0670 click “Search” and then click on
the balloon shape in the “Actions”
column. If you submit your comments
by mail or hand delivery, submit them
in an unbound format, no larger than
82 by 11 inches, suitable for copying
and electronic filing. If you submit them
by mail and would like to know that
they reached the Facility, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2009—
0670” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit either the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before September 3, 2009.

Background and Purpose

The St. Mary Parish Government has
requested that the operating regulation
of the Chatsworth Road swing span
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bridge, located on the Franklin Canal at
mile 4.8 in Franklin, St. Mary Parish,
Louisiana, be changed in order for the
bridge not to have to be continuously
manned by a draw tender. Currently, the
bridge opens on signal from 5 a.m. to 9
p-m. Because of the relocation of a
public boat landing downstream of the
bridge, vessel traffic has become
infrequent, and it is no longer necessary
to have a bridge tender continuously
man the bridge.

Currently, the bridge operates as
follows: The draw of the Chatsworth
Road Bridge, mile 4.8 at Franklin, shall
open on signal from 5 a.m. to 9 p.m.
From October 1 through January 31 from
9 p.m. to 5 a.m., the draw shall open on
signal if at least three hours notice is
given. From February 1 through
September 30 from 9 p.m. to 5 a.m., the
draw shall open on signal if at least 12
hours notice is given.

This Temporary Deviation from
Drawbridge Operating Regulations
allows the bridge to operate as follows:
The draw of the Chatsworth Road
Bridge, mile 4.8 at Franklin, shall open
on signal from 5 a.m. to 9 p.m. if at least
one hour notice is given. From October
1 through January 31 from 9 p.m. to 5
a.m., the draw shall open on signal if at
least three hours notice is given. From
February 1 through September 30 from
9 p.m. to 5 a.m., the draw shall open on
signal if at least 12 hours notice is given.

While some commercial vessels use
the waterway to access commercial
facilities upstream of the bridge, they
are able to schedule operations around
the advance notices required for an
opening. The majority of waterway
usage consists of small recreational
fishing craft that now utilize the boat
launch that has been relocated
downstream of the bridge. The bridge
provides a vertical clearance of 7 feet
above mean high water in the closed-to-
navigation position and unlimited in the
open-to-navigation position. Thus, the
majority of recreational fishing craft that
may wish to transit through the bridge
will be able to do so without requesting
an opening of the draw.

A Notice of Proposed Rule Making
[USCG-2009-0672] is being issued in
conjunction with this Temporary
Deviation to obtain public comments.
The St. Mary Parish Government states
that the decrease in vessel traffic, due to
the relocation of the boat ramp
downstream of the bridge, has resulted
in such infrequency of drawbridge
openings that it is impractical to man
the bridge full time from 5 a.m. to 9 p.m.
daily. A bridge tender will be on call to
open the bridge with a one-hour notice
by calling the telephone number that
will be posted on the bridge. The Coast

Guard will evaluate public comments
from this Temporary Deviation and the
above referenced Notice of Proposed
Rule Making to determine if a change to
the permanent special drawbridge
operating regulation is warranted.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: August 4, 2009.
David M. Frank,
Bridge Administrator.
[FR Doc. E9—-19824 Filed 8—18—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2009-0699]
Drawbridge Operation Regulations;

Gowanus Canal, Brooklyn, NY,
Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Hamilton Avenue
Bridge across the Gowanus Canal, mile
1.2, at Brooklyn, New York. Under this
temporary deviation the bridge shall
require a four-hour advance notice for
bridge openings for three months to
facilitate bridge maintenance. Vessels
that can pass under the draw without a
bridge opening may do so at all times.
DATES: This deviation is effective from
August 17, 2009, through October 31,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009—
0699 and are available online at
www.regulations.gov, inserting USCG—
2009-0699 in the “Keyword” box and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Ms. Judy Leung-Yee, Project

Officer, First Coast Guard District,
telephone (212) 668-7165. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Hamilton Avenue Bridge, across the
Gowanus Canal, mile 1.2, at Brooklyn,
New York, has a vertical clearance in
the closed position of 19 feet at mean
high water and 23 feet at mean low
water. The Drawbridge Operation
Regulations are listed at 33 CFR 117.5.

The waterway has seasonal
recreational vessels, and commercial
vessels of various sizes.

The owner of the bridge, New York
City Department of Transportation,
requested a temporary deviation to
facilitate the training of bridge
personnel, mechanical and electrical
testing at the bridge.

Under this temporary deviation the
Hamilton Avenue Bridge shall require at
least a four-hour advance notice for
bridge openings from August 17, 2009
through October 31, 2009.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times. Notice may be provided by
calling (201) 400-5243.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: August 4, 2009.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E9-19817 Filed 8—18-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2009-0689]

Drawbridge Operation Regulation; Gulf
Intracoastal Waterway, Sargent, TX

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the FM 457
pontoon drawbridge across the Gulf
Intracoastal Waterway, mile 418.0, west
of Harvey Locks, near Sargent,
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Matagorda County, Texas. The deviation
is necessary for continued maintenance
of the bridge. This deviation allows the
bridge to remain closed to navigation.

DATES: This deviation is effective from
6 a.m. through 5 p.m. on September 2,
2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2009—
0689 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0689 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lindsey Middleton, Bridge
Administration Branch, Coast Guard;
telephone 504—671-2128, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The Texas
Department of Transportation has
requested a temporary deviation for the
FM 457 pontoon drawbridge across the
Gulf Intracoastal Waterway, mile 418.0,
west of Harvey Locks, near Sargent,
Matagorda County, Texas. They
requested the temporary deviation for
scheduled maintenance on the bridge.
Currently, according to 33 CFR 117.5,
the drawbridge opens on signal for the
passage of vessels. The temporary
deviation would allow the bridge to
remain closed to navigation from 9 a.m.
until 6 p.m. on Wednesday, September
2, 2009. The bridge has no vertical
clearance in the closed-to-navigation
position and has unlimited clearance in
the open-to-navigation position.
Navigation on the waterway consists of
tugs with tows, fishing vessels, sailing
vessels, and other recreational craft.
This work is essential for the continued
operation of the draw span. This request
has been coordinated with waterway
user groups and the local Coast Guard
office.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: August 9, 2009.
David M. Frank,
Bridge Administrator.
[FR Doc. E9—19823 Filed 8—18-09; 8:45 am]
BILLING CODE 4910-15-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020
[Docket No. CP2009-49; Order No. 268]
International Mail

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is making
changes to the Competitive Product List,
including adding a Global Plus 2
contract. This is consistent with changes
in a recent law governing postal
operations. Republication of the lists of
market dominant and competitive
products is also consistent with
requirements in the new law.

DATES: Effective August 19, 2009 and is
applicable beginning July 31, 20009.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman at 202-789-6820
or stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Regulatory
History, 74 FR 35898 (July 21, 2009).

I. Introduction

II. Background

III. Comments

IV. Commission Analysis
V. Ordering Paragraphs

I. Introduction

The Postal Service proposes to add a
specific Global Plus 2 contract to the
Global Plus Contract product
established in Docket No. MC2008-7.
For the reasons discussed below, the
Commission approves the Postal
Service’s proposal.

II. Background

On July 13, 2009, the Postal Service
filed a notice, pursuant to 39 CFR
3015.5, announcing that it has entered
into two additional Global Plus 2
contracts, which it states fit within the
previously established Global Plus 2
Contracts product.? The Postal Service
states that each contract is functionally
equivalent to previously submitted

1Notice of the United States Postal Service of
Filing Two Functionally Equivalent Global Plus 2
Negotiated Service Agreements, July 13, 2009
(Notice). While the Notice was filed jointly in
Docket Nos. CP2009-48 and CP2009—-49, the
Commission will address the issues in these
dockets in separate orders. The Postal Service
requests that the two contracts be included in the
Global Plus 2 product, and “that they be considered
the new ‘baseline’ contracts for future functional
equivalency analyses....” Id. at 2.

Global Plus 2 contracts, are filed in
accordance with Order No. 112 2 and are
supported by Governors’ Decision No.
08-10 filed in Docket No. MC2008-7.3
Notice at 1.

The Notice also states that in Docket
No. MC2008-7, the Governors
established prices and classifications for
competitive products not of general
applicability for Global Plus Contracts.
The Postal Service relates that the
instant contract is the immediate
successor contract to the contract in
Docket No. CP2008-17, which will
expire soon, and which the Commission
found to be functionally equivalent in
Order No. 112.

The Postal Service contends that the
instant contract should be included
within the Global Plus 2 product on the
Competitive Product List. Id.

In support, the Postal Service has
filed a redacted version of the contract
and related materials as Attachment 1—
A. A redacted version of the certified
statement required by 39 CFR 3015.5 is
included as Attachment 2—A. The Postal
Service states that the contract should
be included within the Global Plus 2
product and requests that the instant
contract be considered the “baseline
contract[s] for future functional
equivalency analyses concerning this
product.” Id. at 2.

The Postal Service filed the instant
contract pursuant to 39 CFR 3015.5. The
contract becomes effective August 1,
2009, unless regulatory reviews affect
that date, and have a one-year term.

The Postal Service maintains that
certain portions of each contract and
certified statement required by 39 CFR
3015.5(c)(2), containing names and
identifying information of the Global
Plus 2 customer, related financial
information, portions of the certified
statement which contain costs and
pricing as well as the accompanying
analyses that provide prices, terms,
conditions, and financial projections
should remain under seal. Id. at 3.

The Postal Service asserts the contract
is functionally equivalent with the
contract filed in Docket No. CP2009-49
because they share similar cost and
market characteristics. It contends that
they should be classified as a single
product. Id. It states that while the
existing contracts filed in Docket Nos.

2 See Docket Nos. MC2008-7, CP2008—16 and
CP2008-17, Order Concerning Global Plus 2
Negotiated Service Agreements, October 3, 2008
(Order No. 112).

3 See Docket Nos. MC2008—7, CP2008—16 and
CP2008-17, Decision of the Governors of the United
States Postal Service on the Establishment of Prices
and Classification for Global Direct, Global Bulk
Economy, and Global Plus Contracts, July 16, 2008
(Governors’ Decision 08—10).
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CP2008-16 and CP2008-17 exhibited
minor distinctions, the new contracts
are identical to one another. Id. at 4.

The instant contract is with the same
Postal Qualified Wholesalers (PQW) as
in Docket No. CP2008-17. Even though
some terms and conditions of the
contract have changed, the Postal
Service states that the essence of the
service to the PQW customers is offering
price-based incentives to commit large
amounts of mail volume or postage
revenue for Global Bulk Economy (GBE)
and Global Direct (GD).4

The Postal Service indicates that the
instant contract has material differences
which include removal of retroactivity
provisions; explanations of price
modification as a result of currency rate
fluctuations or postal administration
fees; removal of language on
enforcement of mailing requirements;
and restructuring of price incentives,
commitments, penalties and
clarification of continuing contractual
obligations in the event of termination.

The Postal Service maintains these
differences only add detail or amplify
processes included in prior Global Plus
2 contracts. It contends because the
instant contract has the same cost
attributes and methodology as well as
similar cost and market characteristics,
the differences do not affect the
fundamental service being offered or the
essential structure of the contract. Id. at
8. Therefore, it asserts these contracts
are “‘functionally equivalent in all
pertinent respects.” Id. at 8.

In Order No. 250, the Commission
gave notice of the filing, appointed a
Public Representative, and provided the
public with an opportunity to
comment.®

On July 23, 2009, Chairman’s
Information Request No. 1 (CHIR No. 1)
was issued with responses due by July
28, 2009. On July 28, 2009, the Postal
Service provided its responses to CHIR
No. 1.

III. Comments

Comments were filed by the Public
Representative.6 No other interested
parties submitted comments. The Public
Representative states the contract

4 The Postal Service states the commitments also
account for International Priority Airmail (IPA),
International Surface Air Lift (ISAL), Express Mail
International (EMI), and Priority Mail International
(PMI) items mailed under a separate but related
Global Plus 1 contract with each customer. The
Global Plus 1 contracts are the subject of a separate
competitive products proceeding.

5Notice of Filing of Two Functionally Equivalent
Global Plus 2 Negotiated Service Agreements, July
16, 2009 (Order No. 250).

6 Public Representative Comments in Response to
Order No. 250, July 23, 2009 (Public Representative
Comments).

appears to satisfy the statutory criteria,
but because he believes there are
ambiguities in the cost methodology, his
response is not an unqualified
recommendation in support of the
contract’s approval. Id. at 2. He notes
that relevant provisions of 39 U.S.C.
3632, 3633 and 3642 appear to be met
by these additional Global Plus 2
contracts. Id. The Public Representative
states that he believes the contracts are
functionally equivalent to the existing
Global Plus Contracts product. He also
determines that the Postal Service has
provided greater transparency and
accessibility in its filings. Id. at 3.

The Public Representative notes that
the general public benefits from the
availability of these contracts in several
ways: Well prepared international mail
adds increased efficiency in the
mailstream, enhanced volume results in
timeliness in outbound shipments to all
countries including those with small
volume, and the addition of shipping
options may result in expansion of mail
volumes, particularly with the
incentives for PQWs to promote the use
of outbound international shipping
resulting in expansion of these services
for the Postal Service. Id. at 4.

Finally, he discusses the need for self-
contained docket filings. In particular,
he notes that the instant contract relies
on data from the most recent
International Cost and Revenue
Analysis (ICRA), which was filed in
another docket. He suggest that the
Postal Service identify the location of
the ICRA utilized and cited in that
docket. Id. at 6.

IV. Commission Analysis

The Postal Service proposes to add an
additional contract under the Global
Plus Contracts product that was created
in Docket No. MC2008-7. As filed, this
docket presents two issues for the
Commission to consider: (1) Whether
the contract satisfies 39 U.S.C. 3633,
and (2) whether the contract is
functionally equivalent to previously
reviewed Global Plus 2 contracts. In
reaching its conclusions, the
Commission has reviewed the Notice,
the contract and the financial analyses
provided under seal, supplemental
information, and the Public
Representative’s comments.

Statutory requirements. The Postal
Service contends that the instant
contract and supporting documents
filed in this docket establish compliance
with the statutory provisions applicable
to rates for competitive products (39
U.S.C. 3633). Notice at 2.

J. Ron Poland, Manager, Statistical
Programs, Finance Department asserts
Governors’ Decision No. 08-10 for

Global Plus Contracts establishes price
floor and ceiling formulas issued on July
16, 2008. He certifies that the pricing in
the instant contract meets the
Governors’ pricing formula and meets
the criteria of 39 U.S.C. 3633(a)(1), (2)
and (3). He further states that the prices
demonstrate that the contract and the
included ancillary services should cover
their attributable costs, preclude the
subsidization of competitive products
by market dominant products, and
should not impair the ability of
competitive products on the whole to
cover an appropriate share of
institutional costs. Notice, Attachment
2-A.

For his part, the Public Representative
indicates that the contract appears to
satisfy 39 U.S.C. 3633. Public
Representative Comments at 1-3.

Based on the data submitted,
including the supplemental
information, the Commission finds that
the contract should cover its attributable
costs (39 U.S.C. 3633(a)(2)), should not
lead to the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of the contract indicates
that it comports with the provisions
applicable to rates for competitive
products.

Functional equivalence. The Postal
Service asserts that the instant contract
is functionally equivalent to the contract
filed in the companion proceeding,
Docket No. CP2009-49, as well as with
Global Plus 2 contracts filed previously
because they share similar cost and
market characteristics. Notice at 4. The
Postal Service states that the customers
under the existing and proposed
contracts are the same. In addition, it
notes that existing contracts exhibited
some differences, the contracts
proposed in Docket Nos. CP2009-48
and CP2009—49 are identical. Id.

Having reviewed the contracts filed in
the instant proceeding and in Docket
No. CP2009-49, and the Postal Service’s
justification, the Commission finds that
the two contracts may be treated as
functionally equivalent.

New baseline. The Postal Service
requests that the contracts filed in
Docket Nos. CP2009-48 and 2009-49 be
included in the Global Plus 2 product
and ‘“considered the new ‘baseline’
contracts for purposes of future
functional equivalency analyses
concerning this product.” Id. at 2.
Currently, the Global Plus 2 product
consists of two existing contracts that
will be superseded by the contracts in
Docket Nos. CP2009-48 and CP2009-49.
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Under those circumstances, the new
contracts need not be designated as a
new product. Accordingly, the new
contracts in Docket Nos. CP2009-48 and
CP2009-49 will be included in the
Global Plus 2 product and become the
“baseline” for future functional
equivalency analyses regarding that
product.

Other considerations. If the agreement
terminates earlier than anticipated, the
Postal Service shall promptly inform the
Commission of the new termination
date.

In conclusion, the Commission finds
that the negotiated service agreement
submitted in Docket No. CP2009-49 is
appropriately included within the
Global Plus 2 product.

V. Ordering Paragraphs

It is ordered:

1. The contract filed in Docket No.
CP2009-49 is included within the
Global Plus 2 product (MC2008-7 and
CP2009-49).

2. The existing Global Plus 2 product
(MC2008-7, CP2008—16 and CP2008—
17) is removed from the product list.

3. As discussed in the body of this
order, future contract filings which rely
on materials filed under seal in other
dockets should be self contained.

4. The Postal Service shall notify the
Commission if the termination date
changes as discussed in this order.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

Issued: July 31, 2009.

By the Commission.
Judith M. Grady,
Acting Secretary.
m For the reasons stated in the preamble,
under the authority at 39 U.S.C. 503, the
Postal Regulatory Commission amends
39 CFR part 3020 as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix to Subpart A of Part 3020—
Mail Classification Schedule

Part A—Market Dominant Products

1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels

Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address List Services
Caller Service
Change-of-Address Credit Card
Authentication
Confirm
International Reply Coupon Service
International Business Reply Mail Service
Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc.
Negotiated Service Agreement
Bookspan Negotiated Service Agreement
Bank of America corporation Negotiated
Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]
Single-Piece Letters/Postcards
[Reserved for Product Description]
Bulk Letters/Postcards
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Parcels
[Reserved for Product Description]
Outbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Inbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]
High Density and Saturation Letters
[Reserved for Product Description]
High Density and Saturation Flats/Parcels
[Reserved for Product Description]
Carrier Route
[Reserved for Product Description]
Letters
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]
Periodicals

[Reserved for Class Description]

Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]

Package Services
[Reserved for Class Description]

Single-Piece Parcel Post
[Reserved for Product Description]

Inbound Surface Parcel Post (at UPU rates)

[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]

Special Services
[Reserved for Class Description]

Ancillary Services

[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail

[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail

[Reserved for Product Description]
Certificate of Mailing

[Reserved for Product Description]
Collect on Delivery

[Reserved for Product Description]
Delivery Confirmation

[Reserved for Product Description]
Insurance

[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)

[Reserved for Product Description]
Registered Mail

[Reserved for Product Description]
Return Receipt

[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery

[Reserved for Product Description]
Shipper-Paid Forwarding
[Reserved for Product Description]
Signature Confirmation

[Reserved for Product Description]
Special Handling

[Reserved for Product Description]
Stamped Envelopes

[Reserved for Product Description]
Stamped Cards

[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
Address List Services
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[Reserved for Product Description]

Caller Service

[Reserved for Product Description]

Change-of-Address Credit Card
Authentication

[Reserved for Product Description]

Confirm

[Reserved for Product Description]

International Reply Coupon Service

[Reserved for Product Description]

International Business Reply Mail Service

[Reserved for Product Description]

Money Orders

[Reserved for Product Description]

Post Office Box Service

[Reserved for Product Description]

Negotiated Service Agreements
[Reserved for Class Description]

HSBC North America Holdings Inc.
Negotiated Service Agreement

[Reserved for Product Description]

Bookspan Negotiated Service Agreement

[Reserved for Product Description]

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products

2000 Competitive Product List

Express Mail

Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Inbound International Expedited Services 1
(CP2008-7)

Inbound International Expedited Services 2
(MC2009-10 and CP2009-12)

Priority Mail

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post

Royal Mail Group Inbound Air Parcel Post
Agreement

Parcel Select
Parcel Return Service
International

International Priority Airlift (IPA)

International Surface Airlift (ISAL)

International Direct Sacks—M-Bags

Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU
rates)

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Competitive Services (MC2009—
8 and CP2009-9)

International Money Transfer Service

International Ancillary Services

Special Services
Premium Forwarding Service
Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail Contract 4 (MC2009-34 and
CP2009-45)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009-25)

Express Mail & Priority Mail Contract 6
(MC2009-31 and CP2009-42)

Express Mail & Priority Mail Contract 7
(MC2009-32 and CP2009-43)

Express Mail & Priority Mail Contract 8
(MC2009-33 and CP2009-44)

Parcel Return Service Contract 1 (MC2009—
1 and CP2009-2)

Priority Mail Contract 1 (MC2008-8 and
CP2008-26)

Priority Mail Contract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)

Priority Mail Contract 11 (MC2009-27 and
CP2009-37)

Priority Mail Contract 12 (MC2009-28 and
CP2009-38)

Priority Mail Contract 13 (MC2009-29 and
CP2009-39)

Priority Mail Contract 14 (MC2009-30 and
CP2009-40)

Outbound International

Direct Entry Parcels Contracts

Direct Entry Parcels 1 (MC2009-26 and
CP2009-36)

Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)

Global Expedited Package Services (GEPS)
Contracts

GEPS 1 (CP2008-5, CP2008-11, CP2008—
12, and CP2008-13, CP2008-18,
CP2008-19, CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and CP2008-24)

Global Plus Contracts

Global Plus 1 (CP2008-8, CP2008—46 and
CP2009-47)

Global Plus 2 (MC2008-7, CP2009—48 and
CP2009-49)

Inbound International

Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008—14 and CP2008-15)

International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)

[FR Doc. E9-19855 Filed 8—18-09; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2004-0285; FRL-8430-6]

1,2-ethanediamine, N,N,N’,N’-
tetramethyl-, polymer with 1,1’-
oxybis[2-chloroethane]; Exemption
from the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance under 40 CFR 180.920 for
residues of 1,2-ethanediamine,
N,N,N’,N’-tetramethyl-, polymer with
1,1’-oxybis[2-chloroethane] (CAS Reg.
No. 31075-24—-8) when used as an inert
ingredient in pesticide formulations
applied to cotton or wheat crops only.
Buckman Laboratories International, Inc
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of 1,2-ethanediamine,
N,N,N’,N’-tetramethyl-, polymer with
1,1"-oxybis[2-chloroethanel].

DATES: This regulation is effective
August 19, 2009. Objections and
requests for hearings must be received
on or before October 19, 2009, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2004-0285. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.



Federal Register/Vol. 74, No. 159/ Wednesday, August 19, 2009/Rules and Regulations

41795

FOR FURTHER INFORMATION CONTACT: Keri
Grinstead, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-8373; e-mail address:
grinstead.keri@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in

accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2004-0285 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 19, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2004-0285, by one of
the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of September
17, 2004 (69 FR 56062) (FRL-7675-9),
EPA issued a notice pursuant to section
408 of FFDCA, 21 U.S.C. 346a, as
amended by Food Quality Protection
Act (FQPA) (Public Law 104-170),
announcing the filing of a pesticide
petition (PP 4E6841) by Buckman
Laboratories International, Inc., 1256
North McLean Blvd., Memphis, TN
38108. The petition requested that 40
CFR 180.920 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of 1,2-ethanediamine,N,N,N’,N’-
tetramethyl-, polymer with 1,1’
oxybis[2-chloroethane] (CAS Reg. No.
31075-24-8) in or on raw agricultural
commodities when used as an inert
ingredient in pesticide formulations.
That notice included a summary of the
petition prepared by the petitioner.
There were no substantive comments
received in response to the notice of

filing. The petitioner subsequently
specified that the inert ingredient use of
the chemical will be as an adjuvant or
water conditioner in pesticide products
applied only to cotton and to wheat
prior to boot stage.

For ease of reading in this document,
1,2-ethanediamine,N,N,N’,N’-
tetramethyl-, polymer with 1,1’
oxybis[2-chloroethane] is herein
referred to as BCETMD copolymer.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
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low toxicity of the individual inert
ingredients.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by 1,2-
ethanediamine,N,N,N’,N’-tetramethyl-,
polymer with 1,1’-oxybis[2-
chloroethane are discussed in this unit.

The following provides a brief
summary of the risk assessment and
conclusions from the Agency’s review of
BCETMD copolymer. The Agency’s full
risk assessment for this action, “‘Inert
Ingredient Decision Document for
Pesticide Petition 4E6841: 1,2-
ethanediamine, N,N,N’,N’-tetramethyl-,
polymer with 1,1’-oxybis[2-
chloroethane] (CAS Reg. No. 31075—24—
8)”, is available in the docket (EPA—
HQ-0OPP-2004-0285).

Sufficient data were submitted to the
Agency in support of this action. In
acute toxicity studies, BCETMD
copolymer exhibits low to moderate oral
toxicity, slight irritation to the rabbit eye
and skin, and is not a skin sensitizer in
Guinea pigs. A subchronic study in rats
had a no observed adverse effect level
(NOAEL) of 221 milligrams/kilogram/
day (mk/kg/day) and a lowest observed
adverse level (LOAEL) of 752 mg/kg/day
due to mineralization of the renal
tubules. The following were observed at
the two highest dosages: Decreases in
body weights and possibly absolute
organ weights (heart, liver, kidney and
gonads); an equivocal decrease in red
blood cell counts; elevated leukocyte
counts; non-suppurative inflammation
of the choroid plexus of the brain; and
death. A chronic study in the dog
showed: In males, a NOAEL of 250 mg/
kg/day and a LOAEL of 500 mg/kg/day
based on testicular hypoplasia, atrophy/
degeneration, aspermia, dysplasia and
cellular debris of testicular origin in
epididymis; and, in females, a NOAEL
of 500 mg/kg/day and a LOAEL of 1,000
mg/kg/day based on gastrointestinal
disturbances, emaciation and
neurological signs, bloody stools, weight
loss and ataxia. Reproductive/
developmental toxicity was only seen at
dosage levels at or above those which
also caused maternal effects. BCETMD
copolymer was determined not to be
mutagenic or carcinogenic. In

metabolism studies, most (>86%) of the
chemical was excreted in the feces.

V. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

The primary route of exposure to
BCETMD copolymer from its use as an
inert ingredient in pesticide products
applied to cotton and wheat crops
would most likely be through
consumption of food to which pesticide
products containing it as an inert
ingredient have been applied, and
possibly through drinking water (from
runoff). The use of this chemical is
limited to pesticide formulations
applied to cotton and wheat crops only,
therefore, there are no residential uses
of this chemical, and thus no residential
(dermal and inhalation) exposures are
expected.

No adverse effects attributable to a
single exposure of BCETMD copolymer
were seen in the toxicity database.
Therefore, an acute dietary risk
assessment is not required.

There are no data provided regarding
BCETMD copolymer residues in food or
any other nonoccupational exposures to
BCETMD copolymer. In the absence of
actual residue data for BCETMD
copolymer, the Agency performed a
chronic dietary (food and drinking
water) exposure assessment for
BCETMD copolymer when used as an

inert ingredient in pesticide
formulations applied pre-harvest to
cotton and wheat using a series of very
conservative assumptions. This
exposure assessment was calculated
based on the following assumptions:

1. BCETMD copolymer would be used
as an inert ingredient in all food use
pesticide formulations applied pre-
harvest to cotton and wheat crops.

2. A hundred percent of all cotton and
wheat crops would be treated with
pesticide products containing BCETMD
copolymer.

3. BCETMD copolymer residues
would be present in all cotton and
wheat crops at levels equal to or
exceeding the highest established
tolerance levels for any pesticide active
ingredient.

4. A conservative default value of
1,000 parts per billion (ppb) for the
concentration of an inert ingredient in
all sources of drinking water was used.
This approach is highly conservative as
it is extremely unlikely that BCETMD
copolymer would have such use as a
pesticide product inert ingredient and
be present in cotton and wheat food
commodities and drinking water at such
high levels.

VI. Cumulative Effects

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticide ingredients for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, EPA has not
made a common mechanism of toxicity
finding as to BCETMD copolymer and
any other substances and BCETMD
copolymer does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that BCETMD copolymer has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.
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VII. Determination of Safety for Infants
and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold (10X) margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

EPA has determined that reliable data
show the safety of infants and children
would be adequately protected if the
FQPA SF were reduced to 1X. That
decision is based on the following
findings:

1. The database is considered
adequate for FQPA assessment. The
studies included in the toxicological
database are: 90—day toxicity study in
rats via the oral route, 90—day dermal
toxicity study in rabbits, chronic
toxicity study in dogs, carcinogenicity
study in mice, combined chronic/
carcinogenicity study in rats, several
mutagenicity studies (in vivo and in
vitro), metabolism study in rats and
dermal penetration study in rats. There
are no acute and/or subchronic
neurotoxicity studies available in the
database. There was no evidence of
clinical signs of neurotoxicity in the
database except ataxia in the chronic
toxicity study in dogs (1,000 mg/kg/day)
and convulsions in a carcinogenicity
study in mice (1,200 mg/kg/day). These
effects are considered due to excessive
toxicity and not of a neurologic origin.
Therefore, there is no need for acute and
subchronic neurotoxicity studies for this
chemical. EPA also concluded that there
is no need for a developmental
neurotoxicity study for this chemical
because there is no evidence in the
database of neurotoxicity or increased
susceptibility to infants and children.

2. There is no evidence of increased
qualitative or quantitative susceptibility
in the developmental toxicity study in
rats and rabbits and in the two-
generation reproduction study in rats.
No developmental effects were observed
in the rat developmental toxicity study
at doses up to 500 mg/kg/day highest
dose tested (HDT) in the presence of
maternal toxicity. In the rabbit
developmental toxicity study, the
maternal and developmental NOAELSs

were 45 mg/kg/day. In this study,
skeletal variations (developmental
effects) were observed in the presence of
equally severe maternal toxicity
(abortions). In the 2-generation
reproduction study in rats, pup weights
were decreased at a dose level higher
than the dose that produced maternal
toxicity.

3. The highly conservative dietary
exposure assessment using default
assumptions would not underestimate
the risk to infants and children.

VIII. Determination of Safety for U.S.
Population

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
Uncertainty/safety factors (UFs) are
used in conjunction with the POD to
take into account uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. Safety is assessed for
acute and chronic dietary risks by
comparing aggregate food and water
exposure to the pesticide to the acute
population adjusted dose (aPAD) and
chronic population adjusted dose
(cPAD). The aPAD and cPAD are
calculated by dividing the POD by all
applicable UFs.

Residues of concern are not
anticipated for dietary exposure (food
and drinking water) from the use of
BCETMD copolymer as an inert
ingredient in pesticide products applied
pre-harvest to cotton and wheat and
there are no residential uses/exposures
from this use. The toxicology data
indicate that BCETMD copolymer does
not pose an acute risk and, therefore,
derivation of an aPAD is unnecessary.
Chronic risk was assessed by comparing
aggregate exposure to BCETMD
copolymer to a cPAD of .45 mg/kg/day
(based on a NOAEL of 45 mg/kg/day in
the developmental toxicity study in
rabbits and a safety/uncertainty factor of
100X (10X for interspecies and 10X for
intraspecies variations). Utilizing the
highly conservative aggregate exposure
assessment described above, the
resulting chronic exposure estimates do
not exceed the Agency’s level of
concern; the chronic dietary estimate for
the U.S. population was 6.7% (non-
nursing infants were the most highly
exposed population with the chronic

exposure estimates occupying 20.0% of
the cPAD).

Taking into consideration all available
information on BCETMD copolymer and
the limitations in the proposed
tolerance exemption, EPA has
determined that there is a reasonable
certainty that no harm to any population
subgroup will result from aggregate
exposure to BCETMD copolymer under
reasonable foreseeable circumstances.
Therefore, the establishment of an
exemption from tolerance under 40 CFR
180.920 for residues of BCETMD
copolymer when used as an inert
ingredient in pesticide formulations
applied pre-harvest to cotton and wheat
only, is safe under section 408 of the
FFDCA.

IX. Other Considerations

A. Analytical Method

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. Existing Exemptions

There are no existing exemptions for
BCETMD copolymer.

C. International Tolerances

The Agency is not aware of any
country requiring a tolerance for
BCETMD copolymer nor have any
CODEX Maximum Residue Levels been
established for any food crops at this
time.

X. Conclusions

Therefore, an exemption from the
requirement of tolerance is established
under 40 CFR 180.920 for BCETMD
copolymer (CAS Reg. No. 31075-24-8)
when used as an inert ingredient
(adjuvant or water conditioner) in
pesticide formulations applied to cotton
or wheat only.

XI. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the requirement of a
tolerance under section 408(d) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
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22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller

General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 6, 2009.

G. Jeffrey Herndon,

Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, the table is amended
by adding alphabetically the following
inert ingredient.

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *
Inert ingredients Limits Uses
1,2- For use | Adjuvant or
ethanediamin- in water
e,N,N,N’, N’- pes- condi-
tetramethyl-, poly- ticide tioner
mer with 1,1’- formu-
oxybis[2- lations
chloroethane] ap-
(CAS Reg. No. plied
31075-24-8) to cot-
ton or
wheat
only
* * * * *

[FR Doc. E9-19762 Filed 8—18-09; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 09-1732; MB Docket No. 09-18; RM-
11513]

Radio Broadcasting Services: Dulac,
LA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The staff grants a rulemaking
petition filed by Sunburst Media-
Louisiana, LLC, by substituting FM
Channel 230A for vacant Channel 242A
at Dulac, Louisiana. The reference
coordinates for Channel 230A at Dulac
are 29—20-37 NL and 90-45-16 WL.

DATES: Effective September 17, 2009.

ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-18,
adopted July 30, 2009, and released
August 3, 2009. The full text of this
Report and Order is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—-378-3160 or http://
www.BCPIWEB.com.

The Notice of Proposed Rule Making
in this proceeding stated that Sunburst
Media-Louisiana’s rulemaking petition
was filed as part of a hybrid application
and rulemaking proposal involving its
concurrently filed minor change
application (File No. BPH-
20090129AMR). In this application,
Sunburst proposes the upgrade and
reallotment of its Station KMYO-FM
from Channel 244C3 at Morgan City,
Louisiana, to Channel 244C2 at Gray,
Louisiana. The modification of the
Morgan City license is contingent upon
the channel substitution at Dulac. The
Report and Order notes that Sunburst’s
application is being granted
simultaneously with the release of the
Report and Order.

The Report and Order does not
contain proposed information collection
requirements subject to the Paperwork
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Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). The Commission will send a
copy of the Report and Order in this
proceeding in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m As stated in the preamble, the Federal
Communications Commission amends
47 CFR Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority for Part 73 continues
to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 242A at
Dulac and adding Channel 230A at
Dulac.

Federal Communications Commission.

Andrew J. Rhodes,

Senior Counsel, Allocations, Audio Division,
Media Bureau.

[FR Doc. E9—-19878 Filed 8—18-09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1726; MB Docket No. 08—242; RN~
11506]

Radio Broadcasting Services; Ten
Sleep, WY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Legend Communications of
Wyoming, LLC, allots Channel 267A at
Ten Sleep, Wyoming, as the
community’s second potential local FM
service. Channel 267A can be allotted to
Ten Sleep, Wyoming, in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 0.3 kilometers (0.2
miles) northeast of Ten Sleep. The
coordinates for Channel 267A at Ten

Sleep, Wyoming, are 44—02—08 North
Latitude and 107-26-50 West
Longitude.

DATES: Effective September 17, 2009.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 08-242,
adopted July 30, 2009, and released
August 3, 2009. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378-3160,
or via the company’s Web site, http://
www.bcpiweb.com. This document does
not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
‘“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). The Commission will send a
copy of this Report and Order in a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Ten Sleep, Channel 267A.

Andrew J. Rhodes,

Senior Counsel, Allocations, Audio Division,
Media Bureau, Federal Communications
Commission.

[FR Doc. E9—-19880 Filed 8—18—09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1794; MB Docket No. 09-115; RM—
11543]

Television Broadcasting Services;
Fond du Lac, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by WWAZ
License, LLC, the licensee of WWAZ—
DT, DTV Channel 44, Fond du Lac,
Wisconsin, requesting the substitution
of DTV channel 5 for channel 44 at
Fond du Lac.

DATES: This rule is effective August 19,
2009.

FOR FURTHER INFORMATION CONTACT:
David J. Brown, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-115,
adopted August 11, 2009, and released
August 12, 2009. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.
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The Commission will send a copy of =~ Commission amends 47 CFR Part 73 as  under Wisconsin, is amended by adding
this Report and Order in a report to be follows: DTV channel 5 and removing DTV

sent to Congress and the Government channel 44 at Fond du Lac.
Accountability Office pursuant to the PART 73—RADIO BROADCAST

o ol Rovioo Aot o 5 U.S.C. SERVICES Federal Communications Commission.
g ’ O Clay C. Pendarvis,

801(a)(1)(A). i itati
(@)(1)(A) :oit?ﬁezﬂghfggg;;tf%[]llooli/\f:-r Part 73 Associate Chief, Video Division, Media
List of Subjects in 47 CFR Part 73 _ ) Bureau.
. . , Authority: 47 U.S.C. 154, 303, 334, 336. [FR Doc. E9-19876 Filed 8-18-09; 8:45 am]
Television, Television broadcasting.
§73.622 [Amended] BILLING CODE 6712-01-P
m For the reasons discussed in the m 2. Section 73.622(i), the Post-

preamble, the Federal Communications  Transition Table of DTV Allotments
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 274a

[ICE 2377-06; DHS Docket No. ICEB—-2006—
0004]

RIN 1653—AA59

Safe-Harbor Procedures for Employers
Who Receive a No-Match Letter:
Rescission

AGENCY: U.S. Immigration and Customs
Enforcement, DHS.
ACTION: Proposed rule.

SUMMARY: The Department of Homeland
Security (DHS) proposes to amend its
regulations by rescinding the
amendments promulgated on August 15,
2007, and October 28, 2008, relating to
procedures that employers may take to
acquire a safe harbor from receipt of no-
match letters. Implementation of the
2007 final rule was preliminarily
enjoined by the United States District
Court for the Northern District of
California on October 10, 2007. After
further review, DHS has determined to
focus its enforcement efforts relating to
the employment of aliens not authorized
to work in the United States on
increased compliance through improved
verification, including participation in
E-Verify, ICE Mutual Agreement
Between Government and Employers
(IMAGE), and other programs.

DATES: Comments must be submitted
not later than September 18, 2009.
ADDRESSES: Comments may be
submitted, identified by DHS Docket
No. ICEB 2006-0004, by one of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Courier: National Program
Manager Charles McClain, U.S.
Immigration and Customs Enforcement,
Office of Investigations—MS 5112, 500
12th Street, SW., Washington, DC
20536—-5112.024 To ensure proper
handling, please reference DHS Docket
No. ICEB-2006—-0004 on your

correspondence. This mailing address
may also be used for paper, disk, or CD-
ROM submissions.

e Hand Delivery: National Program
Manager Charles McClain, U.S.
Immigration and Customs Enforcement,
500 12th Street, SW., Washington, DC
20536-20024.

FOR FURTHER INFORMATION CONTACT:
National Program Manager Charles
McClain, U.S. Immigration and Customs
Enforcement, Office of Investigations—
MS 5112, 500 12th Street, SW.,
Washington, DC 20536. Telephone:
202-732-3988 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

L. Public Participation

Interested persons are invited to
comment on this rulemaking by
submitting written data, views, or
arguments on all aspects of the rule.
Comments that will most assist DHS
will reference a specific portion of the
rule and explain the reason for any
recommended change. Comments
should include data, information, and
the authority that supports the
recommended change. Comments
previously submitted to this docket do
not need to be submitted again.

Instructions for filing comments: All
submissions received must include the
agency name and DHS docket number
ICEB-2006—0004. All comments
received (including any personal
information provided) will be posted
without change to http://
www.regulations.gov. See ADDRESSES,
above, for methods to submit comments.
Mailed submissions may be paper, disk,
or CD-ROM.

Reviewing comments: Public
comments may be viewed online at
http://www.regulations.gov or in person
at U.S Immigration and Customs
Enforcement, Department of Homeland
Security, 500 12th Street, SW., Room
1000, Washington, DC 20024, by
appointment. To make an appointment
to review the docket you must call
telephone number 202—-307-0071.

II. Background

It is unlawful for a person or other
entity to hire, or to recruit or refer for
a fee, an alien for employment in the
United States knowing the alien is not
authorized to work in the United States.
Immigration and Nationality Act of
1952, as amended (INA), section
274A(a)(1)(A), 8 U.S.C. 1324a(a)(1)(A). It

is also unlawful for a person or other
entity, after hiring an alien for
employment, to continue to employ the
alien in the United States knowing the
alien is (or has become) an unauthorized
alien with respect to such employment.
INA section 274A(a)(2), 8 U.S.C.
1324a(a)(2).

All persons or entities that hire, or
recruit or refer persons for a fee, for
employment must verify the identity
and employment eligibility of all
employees hired to work in the United
States. INA section 274A(a)(1)(B), (b)(1),
(b)(2), 8 U.S.C. 1324a(a)(1)(B), (b)(1),
(b)(2). Under the INA, this verification
is performed by completing an
Employment Eligibility Verification
form (Form I-9) for all employees,
including United States citizens. INA
section 274A(b)(1), (b)(2), 8 U.S.C.
1324a (b)(1), (b)(2); 8 CFR 274a.2. An
employer, or a recruiter or referrer for a
fee, must retain the completed Form I-
9 for three years after hiring, recruiting
or referral, or, where the employment
extends longer, for the life of the
individual’s employment and for one
year following the employee’s
departure. INA section 274A(b)(3), 8
U.S.C. 1324a(b)(3). These forms are not
routinely filed with any Government
agency; employers are responsible for
maintaining these records, and they may
be requested and reviewed by DHS
Immigration and Customs Enforcement
(ICE). INA section 274A(b)(1)(E)(3); 8
CFR 274a.2(b)(2), (c)(2); see 71 FR 34510
(June 15, 2006) (Electronic Signature
and Storage of Form -9, Employment
Eligibility Verification).

Employers annually send the Social
Security Administration (SSA) millions
of earnings reports (W-2 Forms) in
which the combination of employee
name and social security number (SSN)
does not match SSA records. In some of
these cases, SSA sends a letter, such as
an “Employer Correction Request,” that
informs the employer of the mismatch.
The letter is commonly referred to as an
employer “no-match letter.” There can
be many causes for a no-match,
including clerical error and name
changes. One potential cause may be the
submission of information for an alien
who is not authorized to work in the
United States and who may be using a
false SSN or a SSN assigned to someone
else. Such a letter may be one indicator
to an employer that one of its employees
may be an unauthorized alien.



41802

Federal Register/Vol.

74, No. 159/ Wednesday, August 19,

2009/ Proposed Rules

ICE sends a similar letter (currently
called a “Notice of Suspect
Documents”) after it has inspected an
employer’s Employment Eligibility
Verification forms (Forms I-9) during an
investigation audit and after
unsuccessfully attempting to confirm, in
agency records, that an immigration
status document or employment
authorization document presented or
referenced by the employee in
completing the Form I-9 was assigned
to that person. (After a Form I-9 is
completed by an employer and
employee, it is retained by the employer
and made available to DHS investigators
on request, such as during an audit.)

Over the years, employers have
inquired of the former Immigration and
Naturalization Service, and now DHS,
whether receipt of a no-match letter
constitutes constructive knowledge on
the part of the employer that he or she
may have hired an alien who is not
authorized to work in the United States.
On August 15, 2007, DHS issued a rule
describing the legal obligations of an
employer following receipt of a no-
match letter from SSA or a letter from
DHS regarding employment verification
forms. See 72 FR 45611. The rule also
established “‘safe-harbor” procedures for
employers receiving no-match letters.

On August 29, 2007, the American
Federation of Labor and Congress of
Industrial Organizations, and others,
filed suit seeking declaratory and
injunctive relief in the United States
District Court for the Northern District
of California. AFL-CIO, et al. v. Chertoff,
et al., No. 07—4472—CRB, D.E. 1 (N.D.
Cal. Aug. 29, 2007). The district court
granted plaintiffs’ initial motion for a
temporary restraining order against
implementation of the August 2007
Final Rule. AFL-CIO v. Chertoff, D.E. 21
(N.D. Cal. Aug. 31, 2007) (order granting
motion for temporary restraining order
and setting schedule for briefing and
hearing on preliminary injunction). On
October 10, 2007, the district court
granted the plaintiffs’ motion for
preliminary injunction. AFL-CIO v.
Chertoff, 552 F.Supp.2d 999 (N.D. Cal.
2007) (order granting motion for
preliminary injunction).

The court raised three issues
regarding DHS’s rulemaking action
implementing the No-Match final rule:
Whether DHS had (1) supplied a
reasoned analysis to justify what the
court viewed as a change in the
Department’s position—that a no-match
letter may be sufficient, by itself, to put
an employer on notice, and thus impart
constructive knowledge, that employees
referenced in the letter may not be
work-authorized; (2) exceeded its
authority (and encroached on the

authority of the Department of Justice
(DOJ)) by interpreting the anti-
discrimination provisions of the
Immigration Reform and Control Act of
1986 (IRCA), Public Law 99-603, 100
Stat. 3359 (1986), INA section 274B, 8
U.S.C. 1324b; and (3) violated the
Regulatory Flexibility Act, 5 U.S.C 601
et seq., by not conducting a regulatory
flexibility analysis. DHS subsequently
published a supplemental notice of
proposed rulemaking (SNPRM) and
supplemental final rule to clarify certain
aspects of the 2007 No-Match final rule
and to respond to the three findings
underlying the court’s injunction.. See
e.g. 73 FR 15944 (Mar. 26, 2008), 73 FR
63843 (Oct. 28, 2008). Neither the
SNPRM nor final rule, however,
changed the safe-harbor procedures or
applicable regulatory text. The
implementation of the rule remains
enjoined.

III. Basis for Policy Change

On January 20, 2009, President Barack
Obama was sworn into office. Shortly
thereafter, on January 21, 2009, Janet
Napolitano was sworn in as the
Secretary of Homeland Security.
Following the transition, the Secretary
conducted a review of existing programs
and regulations to determine areas for
reform or improved efficiency. Pursuant
to this review, DHS has determined that
improvements in U.S. Gitizenship and
Immigration Services’ (USCIS)
electronic employment verification
system (E-Verify), along with other DHS
programs, provide better tools for
employers to reduce incidences of
unauthorized employment and to better
detect and deter the use of fraudulent
identity documents by employees. As
discussed below, DHS therefore has
concluded that rescinding the August
2007 No-Match Rule and 2008
Supplemental Final Rule will better
achieve DHS’s regulatory and
enforcement goals.

DHS has determined that a more
appropriate utilization of DHS resources
would be to focus enforcement/
community outreach efforts on
increased compliance through improved
verification, including increased
participation in the USCIS’s E-Verify
employment eligibility verification
system, the U.S. Immigration and
Customs Enforcement’s ICE Mutual
Agreement Between Government and
Employers (IMAGE), and other
programs. This decision is part of a
Government-wide reexamination of
regulatory processes.

Further development of the USCIS E-
Verify employment eligibility
verification system warrants refocusing
DHS’s priorities on the implementation

of that compliance protocol. DHS
believes E-Verify is an essential tool for
employers committed to maintaining a
legal workforce. E-Verify compares
employee information from the Form
I-9 against more than 455,000,000
records in the SSA database and more
than 80,000,000 records in DHS
immigration databases.

E-Verify has expanded exponentially
in the past several years to include over
138,000 employers representing over
500,000 locations; on average, 1,000
employers enroll in E-Verify each week.
Participation has more than doubled
each fiscal year since 2007. As of
August 1, 2009, more than six million
queries have been run through the
system in FY 2009. Accuracy of the E-
Verify program also has improved. An
independent evaluation completed in
December 2008 found that
approximately 96.9 percent of all cases
queried through E-Verify are instantly
found to be work-authorized. Of the 3.1
percent of queries that resulted in a
mismatch of the information in SSA or
DHS databases, 0.3 percent of queries
were successfully contested. The
remaining 2.8 percent either did not
contest the determination or were
unsuccessful in contesting, or were
found unauthorized to work at the
secondary verification stage.

In September 2007, E-Verify began to
automatically flag inconsistent data and
allow employers to double-check the
data they entered into E-Verify before
issuing a tentative non-confirmation,
thereby reducing data entry errors and
initial mismatches by approximately 30
percent. Cross-checking queries against
USCIS naturalization data reduced
citizenship mismatches by
approximately 39 percent. As of May,
2008, E-Verify also added the Integrated
Border Inspection System (IBIS) real
time arrival and departure information
for non-citizens to its databases. This
step reduced hundreds of E-Verify
mismatches that had resulted from data
entry delays, thus allowing newly
arriving workers to enter the country
legally and start working immediately.
In February 2009, USCIS began
incorporating Department of State
passport data into E-Verify in order to
check citizenship status information in
the event of a mismatch with SSA,
reducing the number of mismatches for
citizens who did not personally
complete the naturalization process, but
derived citizenship from their parents,
eliminating several hundred more
mismatches.

Finally, to reduce the premium on
identity theft to commit immigration
fraud, the E-Verify program introduced
a photograph screening capability into
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the verification process in September
2007, allowing an employer to check the
photos on Employment Authorization
Documents or Permanent Resident
Cards (green card) against images stored
in USCIS databases. Through use of the
photo tool, hundreds of cases of
document and identity fraud have been
identified, and unauthorized workers
have been prevented from illegally
obtaining employment.

In FY 2010, USCIS plans to improve
the E-Verify system’s ability to
automatically verify international
students and exchange visitors through
the incorporation of ICE’s Student and
Exchange Visitors Information System
(SEVIS) data into E-Verify. By
incorporating SEVIS nonimmigrant
student visa data into the automatic
initial E-Verify check, the number of
students and exchange visitors who
receive initial mismatches should be
reduced. In 2010, ICE will be launching
a new version of SEVIS, SEVIS II, which
will include employment eligibility
information that E-Verify will be able to
access electronically. Currently, the
SEVIS database is checked manually by
immigration status verifiers after an
initial mismatch is issued. See,
Adjusting Program Fees and
Establishing Procedures for Out-of-Cycle
Review and Recertification of Schools
Certified by the Student and Exchange
Visitor Program To Enroll F or M
Nonimmigrant Students, 73 FR 21260
(Apr. 21, 2008) (proposed rule); 73 FR
55683 (Sept. 26, 2008) (final rule)
(establishing fees and cost base for
SEVIS 1I).

DHS is dedicated to providing this
service to employers and continuing to
make improvements to the system to
address issues such as usability, fraud,
discrimination, and further improve the
system’s automatic verification rate. E-
Verify will continue to be a key element
of DHS’s ability to deter employment of
unauthorized aliens and illegal
immigration.

Additionally, the ICE Mutual
Agreement between Government and
Employers (IMAGE) program assists
employers to develop a more secure and
stable workforce and to enhance
fraudulent document awareness through
education and training to combat
unlawful employment and reduce
vulnerabilities. Employers can reduce
unauthorized employment and the use
of fraudulent identity documents by
voluntarily participating in the IMAGE
program. As part of IMAGE, ICE and
USCIS provide education and training
on proper hiring procedures, fraudulent
document detection, and the use of the
E-Verify employment eligibility
verification program. Since 2006, ICE

has partnered with industry to provide
“best practices,” training, and
recommended tools that industry can
use to comply with worksite laws and
requirements. In FY 2008, ICE outreach
coordinators in 26 field offices made
517 IMAGE presentations to more than
8,300 businesses. DHS believes that a
comprehensive strategy to address
worksite enforcement creates a culture
of industry compliance. To that end,
IMAGE outreach efforts have increased
significantly since the inception of the
program.

Opportunities for employment remain
a primary motivation for aliens seeking
illegal entry into the United States. ICE’s
worksite enforcement program targets
unscrupulous employers who prey upon
these aliens by subjecting them to poor
or unsafe working conditions or paying
them sub-standard wages. ICE’s multi-
faceted worksite enforcement strategy
targets two types of employers:
employers whose business model relies
upon an unauthorized workforce, and
employers who place the national
security of the United States at risk by
employing unauthorized workers in
sensitive critical infrastructure
industries.

Employers hire undocumented
workers to obtain a financial advantage
over their competitors by paying lower
wages, offering few if any benefits,
failing to comply with tax laws, and
avoiding health and safety related
complaints. ICE focuses on the most
egregious violators, namely employers
who engage in human smuggling,
identity theft, and social security
number fraud. ICE also focuses on
employers who use undocumented
workers at our Nation’s critical
infrastructure sites, including airports.

DHS’s worksite enforcement strategy
includes a restructured process for
worksite administrative fines to build a
more vigorous program. ICE has
established and distributed to all field
offices guidance about the issuance of
administrative fines and standardized
criteria for the imposition of such fines.
DHS expects that the increased use of
the administrative fines process will
result in meaningful penalties for those
who engage in the employment of
unauthorized workers.

ICE has also implemented a
debarment policy that prevents
employers from receiving Federal
contracts when they are in violation of
worksite laws. After completion of
administrative proceedings and on the
basis of a determination that an
employer has violated the worksite
laws, an offending employer may be
excluded from doing business with the
Federal Government or from receiving

loans under the Recovery Act. Since this
relatively new program began, thirty-
one companies and forty individuals
have been debarred.

ICE also created the Document and
Benefit Fraud Task Forces (DBFTF) to
combat the vulnerabilities exploited by
identity and document fraud
organizations and to maintain the
integrity of the United States
immigration system. The DBFTF
cooperative effort leverages multiple
law enforcement tools and authorities to
identify, disrupt, and dismantle
criminal organizations involved in
immigration benefit fraud and the
manufacturing and distribution of
fraudulent identity documents,
including United States passports, birth
certificates, state-issued identification
cards, social security cards, and alien
registration documents. In these
taskforces, ICE and USCIS work with
the law enforcement functions and the
Inspectors General of the Departments
of Labor and State, the Social Security
Administration, U.S. Postal Service, and
various state and local law enforcement
agencies.

The aggregate of these changes in
enforcement priorities must be balanced
with other efforts of the U.S.
government. In addition, as noted in the
2008 Supplemental Final Rule, SSA has
continued to refine the wage reporting
process in ways that help to reduce
potential errors resulting in a no-match
letter. As noted previously, electronic
filing of Forms W-2 rose from 53% of
all employee reports in FY2003 to over
80% in FY2007—a 51% increase.? SSA
has more recently reported a further
increase in electronic filing of Forms
W-2 to 86.3%.2 Employers who use
SSA’s system are able to eliminate most
no-matches in their reports and thereby
significantly reduce their likelihood of
receiving a no-match letter. SSA
improvements in related areas have led
the SSA Inspector General to question
the efficacy of the continuing use of no-
match letters.3

Finally, as noted in the Supplemental
Final Rule, SSA no-match letters have
also formed a basis for multiple criminal
investigations by ICE and prosecutions
on charges of harboring or knowingly

1Social Security Administration, Performance
and Accountability Report, Fiscal Year 2007 at 67—
8.

2 Social Security Administration, Performance
and Accountability Report, Fiscal Year 2008 at 175.

3 Office of the Inspector General, Social Security
Administration, Quick Response Evaluation:
Effectiveness of Educational Correspondence to
Employers, Audit Rept. No. A—030-07-17105 (Dec.
2008) (“[O]ur review showed EDCOR letters were
not as successful as other SSA processes in
removing suspended wage items from the ESF”).
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hiring unauthorized aliens.# DHS has
determined that focusing on the
management practices of employers
would be more efficacious than focusing
on a single element of evidence within
the totality of the circumstances.

Accordingly, DHS proposes to rescind
the 2007 Final Rule and 2008
Supplemental Final Rule, and reinstate
the language of 8 CFR 274.1(l) as it
existed prior to the effective date of the
2007 Final Rule.

IV. Statutory and Regulatory Reviews

A. Administrative Procedure Act

DHS is publishing this proposed rule
in the Federal Register as a
discretionary request for public
comment. DHS has previously stated
that the regulation that is being
rescinded was an interpretive, not
legislative, rule. 73 FR 15951 (March 26,
2008) (supplemental proposed rule); 73
FR 63861 (Oct. 28, 2008) (supplemental
final rule). DHS believes that rescission
of the regulation is an interpretive rule
for the same reasons that the underlying
regulation being rescinded was an
interpretive rule.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
This proposed rule would amend DHS
regulations to rescind the amendments
promulgated in the 2007 Final Rule and
the 2008 Supplemental Final Rule
relating to procedures that employers
may take to acquire a safe harbor from
evidentiary use of receipt of no-match
letters. Implementation of the 2007
Final Rule was preliminarily enjoined
by the United States District Court for
the Northern District of California on

473 FR at 63848 & n.2. Further developments in
the criminal cases previously noted in this
rulemaking illustrate the utility of focusing
attention on employer and employer management
conduct. United States v. Gonzales, 2008 WL
160636 (N.D. Miss. No. 4:07-CR-140, Jan. 18, 2008)
(final order of forfeiture of $310,511.75, as to
Gonzalez and Tarrasco Steel Company, Inc.); United
States v. Insolia, No. 1:07-CR-10251 (D. Mass),
(Insolia plead guilty to harboring and submitting
false social security numbers; to serve 13 to 18
months, fined $30,000; MBI plead guilty to 18
counts of knowingly hiring unauthorized workers
between early 2004 and late 2006; harboring and
shielding from 2004-2007; social security and mail
fraud from 2005-2007; fine approximately
$1,500,000, including $476,000 in restitution to
employees; managers also plead guilty); United
States v. Rice, No. 1:07-CR-109 (N.D.N.Y) (IFCO
Systems reached corporate settlement of $2,600,000
in back pay for overtime violations and $18,100,000
in civil forfeitures. Nine IFCO managers previously
plead guilty (including Rice) (indictment of seven
managers for illegal immigration and employment-
related practices filed).

October 10, 2007. This rule would
reinstate the language of 8 CFR 274.1(1)
as it existed prior to the effective date
of the 2007 Final Rule.

As explained at 73 FR 63863, DHS
does not believe the safe-harbor offered
by the 2007 Final Rule and the 2008
Supplemental Final Rule imposed a
mandate that forced employers to incur
“compliance” costs for the purposes of
the Regulatory Flexibility Act. Only
small entities that choose to avail
themselves to the safe harbor would
incur direct costs as a result of the 2007
Final Rule and the 2008 Supplemental
Final Rule. As this rulemaking proposes
to rescind the offer of a safe harbor, this
rule does not propose any compliance
requirements and consequently would
not impose any direct costs on small
entities if promulgated as a final rule.
Therefore, DHS certifies under 5 U.S.C
605(b) that this notice of proposed
rulemaking will not have a significant
economic impact on a substantial
number of small entities. DHS invites
comments from small entities regarding
any direct costs commenters believe this
rulemaking would impose.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in one year, and it would not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, Public Law No. 104—4, 109 Stat.
48 (1995), 2 U.S.C. 1501 et seq.

D. Small Business Regulatory
Enforcement Fairness Act of 1996

This proposed rule is not a major rule
as defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996, Public Law 104-121, 804, 110
Stat. 847, 872 (1996), 5 U.S.C. 804(2).
This proposed rule has not been found
to be likely to result in an annual effect
on the economy of $100 million or
more, a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic or foreign
markets.

E. Executive Order 12866 (Regulatory
Planning and Review)

This proposed rule constitutes a
“significant regulatory action’” under
Executive Order 12866, and therefore
has been reviewed by the Office of

Management and Budget. Under
Executive Order 12866, a significant
regulatory action is subject to an Office
of Management and Budget (OMB)
review and to the requirements of the
Executive Order. The Executive Order
defines “‘significant regulatory action”
as one that is likely to result in a rule
that may (1) have an annual effect on
the economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights or obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
Because this rule rescinds two
previously published rules that received
considerable public attention and
involves multiple agencies of the United
States, this rule raises novel policy
issues and, thereby, is subject to OMB
review.

F. Executive Order 13132 (Federalism)

This rule does not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order No. 13132, 64 FR 43,255 (Aug. 4,
1999), this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

G. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order N0.12988, 61
Fed. Reg. 4729 (Feb. 5, 1996).

H. Paperwork Reduction Act

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

List of Subjects in 8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, DHS proposes to
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amend part 274A of title 8 of the Code
of Federal Regulations as follows:

8 CFR CHAPTER 1—DEPARTMENT OF
HOMELAND SECURITY

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

1. The authority citation for part 274a
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1624a, 8
CFR part 2, Public Law 101-410, 104 Stat.
890, as amended by Public Law 104-134, 110
Stat. 1321.

2. Section 274a.1 is proposed to be
amended by revising paragraph (1) to
read as follows:

§274a.1 Definitions.

* * * * *

(1)(1) The term knowing includes not
only actual knowledge but also
knowledge which may fairly be inferred
through notice of certain facts and
circumstances which would lead a
person, through the exercise of
reasonable care, to know about a certain
condition. Constructive knowledge may
include, but is not limited to, situations
where an employer:

(i) Fails to complete or improperly
completes the Employment Eligibility
Verification Form, I-9;

(ii) Has information available to it that
would indicate that the alien is not
authorized to work, such as Labor
Certification and/or an Application for
Prospective Employer; or

(iii) Acts with reckless and wanton
disregard for the legal consequences of
permitting another individual to
introduce an unauthorized alien into its
work force or to act on its behalf.

(2) Knowledge that an employee is
unauthorized may not be inferred from
an employee’s foreign appearance or
accent. Nothing in this definition
should be interpreted as permitting an
employer to request more or different
documents than are required under
section 274(b) of the Act or to refuse to
honor documents tendered that on their
face reasonably appear to be genuine
and to relate to the individual.

Janet Napolitano,

Secretary.

[FR Doc. E9-19826 Filed 8—18-09; 8:45 am]
BILLING CODE 9111-28-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0715;
Directorate Identifier 2008—NM—-211-
AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120, —120ER,
-120FC, -120QC, and —120RT
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: It has been found the
occurrence of corrosion on the Auxiliary
Power Unit (APU) mounting rods that
could cause the APU rod to break,
affecting the APU support structure
integrity.

APU support structure failure could
result in undetectable fire in the tail
cone and possible loss of control of the
airplane. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by September 18,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.

(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim-12227-901 S&o Jose
dos Campos—SP—BRASIL; telephone:
+55 12 3927-5852 or +55 12 3309-0732;
fax: +55 12 3927-7546; e-mail:
distrib@embraer.com.br; Internet: http://
www.flyembraer.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1405; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2009-0715; Directorate Identifier
2008-NM-211-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agencia Nacional De Aviacao
Civil—Brazil (ANAC), which is the
airworthiness authority for Brazil, has

issued Brazilian Airworthiness Directive
2008—-08-01, dated October 21, 2008



41806

Federal Register/Vol.

74, No. 159/ Wednesday, August 19,

2009/ Proposed Rules

(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

It has been found the occurrence of
corrosion on the Auxiliary Power Unit (APU)
mounting rods that could cause the APU rod
to break, affecting the APU support structure
integrity.

APU support structure failure could
result in undetectable fire in the tail
cone and possible loss of control of the
airplane. Required actions include
repetitive inspections for corrosion of
the APU auxiliary and center mounting
rods and rod ends, and corrective
actions if necessary. Corrective actions
include removing corrosion, applying
anticorrosive treatment, and replacing
mounting rods. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Embraer has issued Service Bulletin
120-49-0023, Revision 01, dated June
30, 2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 90 products of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$57,600, or $640 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA—2009—
0715; Directorate Identifier 2008—NM-—
211-AD.

Comments Due Date

(a) We must receive comments by
September 18, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-120, —-120ER, —120FC, —120QC, and
—120RT airplanes, certified in any category;
as identified in Embraer Service Bulletin

120—49-0023, Revision 01, dated June 30,
2008.

Subject

(d) Air Transport Association (ATA) of
America Code 49: Airborne Auxiliary Power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found the occurrence of
corrosion on the Auxiliary Power Unit (APU)
mounting rods that could cause the APU rod
to break, affecting the APU support structure
integrity.

APU support structure failure could result in
undetectable fire in the tail cone and possible
loss of control of the airplane. Required
actions include repetitive inspections for
corrosion of the APU auxiliary and center
mounting rods and rod ends, and corrective
actions if necessary. Corrective actions
include removing corrosion, applying
anticorrosive treatment, and replacing
mounting rods.

Actions and Compliance

(f) Unless already done do the following
actions:

(1) Within 500 flight hours or two months
after the effective date of this AD, whichever
occurs first, do an external detailed
inspection for corrosion of the APU, auxiliary
and center mounting rods, and rod ends.
Repeat the inspections thereafter at intervals
not to exceed 1,500 flight hours or 6 months,
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whichever occurs first. If any corrosion is
found during any inspection, before further
flight, do the actions required by paragraphs
(H(1)({@), (H(1)(i1), and (f)(1)(iii) of this AD, as
applicable. Do all actions required by this
paragraph in accordance with the
Accomplishment Instructions of Embraer
Service Bulletin 120-49-0023, Revision 01,
dated June 30, 2008.

(i) If light corrosion (characterized by
discoloration or pitting) is found on a
mounting rod, remove the corrosion and
apply an anticorrosive treatment.

(ii) If moderate corrosion (characterized by
surface blistering or evidence of scaling and
flaking), or heavy corrosion (characterized by
severe blistering exfoliation, scaling and
flaking) is found, replace the affected
mounting rod with a new mounting rod
having the same part number.

(iii) If any corrosion is detected on the rod
ends, remove the corrosion and apply an
anticorrosive treatment.

(2) Accomplishing of the inspection and
corrective actions required by paragraph
(H)(1) of this AD before the effective date of
this AD in accordance with Embraer Service
Bulletin 120-49-0023, dated April 18, 2008,
is acceptable for compliance with the
corresponding requirements of paragraph
(H)(1) of this AD.

(3) Submit a report of the positive findings
(including level of corrosion such as Light,
Moderate, or Heavy as identified in Embraer
Corrosion Prevention Manual (CPM) 51-11—
01, on the external surface of the rods as well
as the rod ends) of the inspection required by
paragraph (f)(1) of this AD to Mr. Antonio
Claret—Customer Support Group, Embraer
Aircraft Holding, Inc, 276 S.W. 34th Street
Fort Lauderdale, FL 33315—USA; telephone
(954) 359-3826, at the applicable time
specified in paragraph (f)(3)(i) or (f)(3)(ii) of
this AD. The report must include the
inspection results, a description of any
discrepancies found, the airplane serial
number, and the number of landings and
flight hours on the airplane.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) Brazilian Airworthiness Directive 2008—
08-01, dated October 21, 2008, requires only
a one-time inspection with a compliance
time of 1,500 flight hours or 6 months after
the effective date of the Brazilian AD,
whichever occurs first. However, we have
determined that, since the exterior surface of
the mounting rods is cadmium-plated and
corrosion propagates from inside out, a one-
time inspection may not identify the
corroded rods if corrosion did not become
evident through the cadmium-plated exterior
surface. This one-time inspection will not
reveal the extent of damage to these rods on
the existing fleet and may require subsequent
non-destructive inspections (NDI) to
determine the final action. This AD instead

requires an initial inspection within the next
500 flight hours or 2 months after the
effective date of this AD, whichever occurs
first; and repetitive inspections at intervals
not to exceed 1,500 flight hours or 6 months,
whichever occurs first. This difference has
been coordinated with the Agencia Nacional
De Aviacao Civil—Brazil (ANAC).

(2) Although Brazilian Airworthiness
Directive 2008—-08-01, dated October 21,
2008, does not include a reporting
requirement, the service bulletin identified in
paragraph (f)(1) of this AD does specify
reporting findings to Embraer. This AD
requires that operators report the results of
the inspections to Embraer because the
required inspection report will help
determine the extent of the corrosion in the
affected fleet, from which we will determine
if further corrective action is warranted. This
difference has been coordinated with ANAC.

(3) Brazilian Airworthiness Directive 2008—
08-01, dated October 21, 2008, allows
replacement of the affected APU mounting
rods by ‘“new ones bearing a new P/N [part
number] approved by ANAC [Agéncia
Nacional de Aviacdo Civil].” However,
paragraph (f)(1)(ii) of this AD requires
replacing the affected mounting rod only
with a new mounting rod having the same
part number. Operators may request approval
of an alternative method of compliance in
order to install a new part number in
accordance with the procedures specified in
paragraph (g)(1) of this AD. This difference
has been coordinated with ANAC.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Sanjay Ralhan,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1405; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

(4) Special Flight Permits: Special flight
permits may be issued in accordance with
sections 21.197 and 21.199 of the Federal

Aviation Regulations (14 CFR 21.197 and
21.199) to operate the airplane to a location
where the airplane can be modified (if the
operator elects to do so), except if two or
more center mounting rods or rod ends are
heavily corroded or broken, a special flight
permit is not permitted.

Related Information

(h) Refer to MCAI Brazilian Airworthiness
Directive 2008—08-01, dated October 21,
2008, and Embraer Service Bulletin 120-49—
0023, Revision 01, dated June 30, 2008, for
related information.

Issued in Renton, Washington, on August
7, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—19851 Filed 8-18-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0716; Directorate
Identifier 2008—NM-212—-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135
Airplanes; and Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Model
EMB-145, -145ER, —145MR, -145LR,
—-145XR, -145MP, and —145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: It has been found the
occurrence of corrosion on the Auxiliary
Power Unit (APU) mounting rods that
could cause the APU rod to break,
affecting the APU support structure
integrity.

APU support structure failure could
result in undetectable fire in the tail
cone and possible loss of control of the
airplane. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL
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DATES: We must receive comments on
this proposed AD by September 18,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL;
telephone: +55 12 3927-5852 or +55 12
3309-0732; fax: +55 12 3927-7546; e-
mail: distrib@embraer.com.br; Internet:
http://www.flyembraer.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1405; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0716; Directorate Identifier
2008-NM-212—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agencia Nacional De Aviacao
Civil—Brazil (ANAC), which is the
airworthiness authority for Brazil, has
issued Brazilian Airworthiness Directive
2008-10-02, dated October 21, 2008
(referred to after this as “the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

It has been found the occurrence of
corrosion on the Auxiliary Power Unit (APU)
mounting rods that could cause the APU rod
to break, affecting the APU support structure
integrity.

APU support structure failure could
result in undetectable fire in the tail
cone and possible loss of control of the
airplane. Required actions include
repetitive inspections for corrosion of
the APU auxiliary and center mounting
rods and rod ends, and corrective
actions if necessary. Corrective actions
include removing corrosion, applying
anticorrosive treatment, and replacing
mounting rods. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Embraer has issued Service Bulletin
145-49-0034, Revision 01, dated
September 8, 2008; and Service Bulletin
145LEG—49-0008, Revision 02, dated
September 8, 2008. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent

information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 761 products of U.S.
registry. We also estimate that it would
take about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$487,040, or $640 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on
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the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2009—
0716; Directorate Identifier 2008—NM-—
212—-AD.

Comments Due Date

(a) We must receive comments by
September 18, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-135BJ, —~135ER, —135KE, —135KL, and
—135LR airplanes; and EMBRAER Model
EMB-145, —145ER, —145MR, —145LR,
—145XR, —145MP, and —145EP airplanes,
certified in any category; as identified
Embraer Service Bulletin 145-49-0034,
Revision 01, dated September 8, 2008; and
Embraer Service Bulletin 145LEG—49-0008,
Revision 02, dated September 8, 2008.

Subject

(d) Air Transport Association (ATA) of
America Code 49: Airborne Auxiliary Power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found the occurrence of
corrosion on the Auxiliary Power Unit (APU)
mounting rods that could cause the APU rod
to break, affecting the APU support structure
integrity.

APU support structure failure could result in
undetectable fire in the tail cone and possible
loss of control of the airplane. Required
actions include repetitive inspections for
corrosion of the APU auxiliary and center
mounting rods and rod ends, and corrective
actions if necessary. Corrective actions
include removing corrosion, applying
anticorrosive treatment, and replacing
mounting rods.

Actions and Compliance

(f) Unless already done do the following
actions:

(1) Within 500 flight hours or two months
after the effective date of this AD, whichever
occurs first, do an external detailed
inspection for corrosion of the APU, auxiliary
and center mounting rods, and rod ends.
Repeat the inspections thereafter at intervals
not to exceed 1,500 flight hours or 6 months,
whichever occurs first. If any corrosion is
found during any inspection, before further
flight, do the actions required by paragraphs
H(1){), (H(1)(1i), and (£)(1)(iii) of this AD, as
applicable. Do all actions required by this
paragraph in accordance with the
Accomplishment Instructions of Embraer
Service Bulletin 145-49-0034, Revision 01,
dated September 8, 2008; or Embraer Service
Bulletin 145LEG—49-0008, Revision 02,
dated September 8, 2008; as applicable.

(i) If light corrosion (characterized by
discoloration or pitting) is found on a
mounting rod, remove the corrosion and
apply an anticorrosive treatment.

(ii) If moderate corrosion (characterized by
surface blistering or evidence of scaling and
flaking), or heavy corrosion (characterized by
severe blistering exfoliation, scaling and
flaking) is found, replace the affected
mounting rod with a new mounting rod
having the same part number.

(iii) If any corrosion is detected on the rod
ends, remove the corrosion and apply an
anticorrosive treatment.

(2) Accomplishing the inspection and
corrective actions required by paragraph
()(1) of this AD before the effective date of
this AD in accordance with Embraer Service
Bulletin 145-49-0034, dated April 18, 2008;
Embraer Service Bulletin 145LEG—49-0008,
dated April 18, 2008; or Embraer Service
Bulletin 145LEG—49-0008, Revision 01,
dated May 26, 2008; is acceptable for
compliance with the corresponding
requirements of paragraph (f)(1) of this AD.

(3) Submit a report of the positive findings
(including level of corrosion such as Light,
Moderate, or Heavy as identified in Embraer
Corrosion Prevention Manual (CPM) 51-11—
01, on the external surface of the rods as well
as the rod ends) of the inspection required by
paragraph (f)(1) of this AD to the ATTN: Mr.
Antonio Claret—Customer Support Group,
Embraer Aircraft Holding, Inc, 276 S.W. 34th
Street Fort Lauderdale, FL. 33315—USA;
telephone (954) 359-3826, at the applicable

time specified in paragraph (f)(3)(i) or
(£)(3)(ii) of this AD. The report must include
the inspection results, a description of any
discrepancies found, the airplane serial
number, and the number of landings and
flight hours on the airplane.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) Brazilian Airworthiness Directive 2008—
10-02, dated October 21, 2008, requires only
a one-time inspection with a compliance
time of 1,500 flight hours or 6 months after
the effective date of the Brazilian AD,
whichever occurs first. However, we have
determined that, since the exterior surface of
the mounting rods is cadmium-plated and
corrosion propagates from inside out, a one-
time inspection may not identify the
corroded rods if corrosion did not become
evident through the cadmium plated exterior
surface. This one-time inspection will not
reveal the extent of damage to these rods on
the existing fleet and may require subsequent
non-destructive inspections (NDI) to
determine the final action. This AD instead
requires an initial inspection within the next
500 flight hours or 2 months after the
effective date of this AD, whichever occurs
first; and repetitive inspections at intervals
not to exceed 1,500 flight hours or 6 months,
whichever occurs first. This difference has
been coordinated with the Agencia Nacional
De Aviacao Civil—Brazil (ANAC).

(2) Although Brazilian Airworthiness
Directive 2008—-10-02, dated October 21,
2008, does not include a reporting
requirement, the service bulletins identified
in paragraph (f)(1) of this AD do specify
reporting findings to Embraer. This AD
requires that operators report the results of
the inspections to Embraer because the
required inspection report will help
determine the extent of the corrosion in the
affected fleet, from which we will determine
if further corrective action is warranted. This
difference has been coordinated with ANAC.

(3) Brazilian Airworthiness Directive 2008—
10-02, dated October 21, 2008, allows
replacement of the affected APU mounting
rods by “new ones bearing a new P/N [part
number] approved by ANAC [Agéncia
Nacional de Aviacao Civil].” However,
paragraph (f)(1)(ii) of this AD requires
replacing the affected mounting rod only
with a new mounting rod having the same
part number. Operators may request approval
of an alternative method of compliance in
order to install a new part number in
accordance with the procedures specified in
paragraph (g)(1) of this AD. This difference
has been coordinated with ANAC.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
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Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Sanjay Ralhan,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1405; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

(4) Special Flight Permits: Special flight
permits may be issued in accordance with
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate the airplane to a location
where the airplane can be modified (if the
operator elects to do so), except if two or
more center mounting rods or rod ends are
heavily corroded or broken, a special flight
permit is not permitted.

Related Information

(h) Refer to MCAI Brazilian Airworthiness
Directive 2008—10-02, dated October 21,
2008; Embraer Service Bulletin 145-49-0034,
Revision 01, dated September 8, 2008; and
Embraer Service Bulletin 145LEG—49-0008,
Revision 02, dated September 8, 2008, for
related information.

Issued in Renton, Washington, on August
7, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—19852 Filed 8-18-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0714; Directorate
Identifier 2009-NM-041-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ,
—-135ER, —135KE, —135KL, —135LR,
-145, -145EP, 145ER, -145MP,
-145MR, -145XR, and 145LR Airplanes
Modified in Accordance With Brazilian
Supplemental Type Certificate (STC)
2002S06—-09, 2002S06—-10, or 2003S08—
01

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: It was reported that after
commanding the landing gear lever to
down the three green landing gear
positioning indication was displayed
followed by the LG/LEVER DISAGREE
EICAS [engine indicating and crew
alerting system] message. The crew
decided to continue the approach and
landing procedure. As soon as the crew
identified that the landing gear was not
extended properly, a go-around
procedure was successfully performed.
During maneuver, the airplane settled
momentarily onto the flaps and belly.

The unsafe condition is the landing
gear remaining in the up and locked
position during approach and landing
and accompanied by an invalid EICAS
landing gear position indication, which
could result in landing with gear in the
up position, and eliminate
controllability of the airplane on
ground. This may consequently result in
structural damage to the airplane. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by September 18,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL;
telephone: +55 12 3927-5852 or +55 12
3309-0732; fax: +55 12 3927-7546; e-
mail: distrib@embraer.com.br; Internet:
http://www.flyembraer.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1405; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA—-2009-0714; Directorate Identifier
2009-NM-041-AD" at the beginning of
your comments. We specifically invite
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comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
Airworthiness Directive 2009-01-01,
effective January 8, 2009, as corrected
by Brazilian Airworthiness Directive
Errata, effective January 20, 2009
(referred to after this as ‘“‘the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

It was reported that after commanding the
landing gear lever to down the three green
landing gear positioning indication was
displayed followed by the LG/LEVER
DISAGREE EICAS [engine indicating and
crew alerting system| message. The crew
decided to continue the approach and
landing procedure. As soon as the crew
identified that the landing gear was not
extended properly, a go-around procedure
was successfully performed. During
maneuver, the airplane settled momentarily
onto the flaps and belly.

* * * * *

The unsafe condition is the landing gear
remaining in the up and locked position
during approach and landing and
accompanied by an invalid EICAS
landing gear position indication, which
could result in landing with gear in the
up position, and eliminate
controllability of the airplane on
ground. This may consequently result in
structural damage to the airplane.
Required actions include replacing the
landing gear electronic unit with a new
one having a new part number. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Embraer has issued Service Bulletins
145-32-0120, Revision 01, dated
November 4, 2008; and 145LEG—-32—
0032, Revision 02, dated February 17,
2009. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another

country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 711 products of U.S.
registry. We also estimate that it would
take about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $113,760, or $160 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA—2009—
0714; Directorate Identifier 2009—-NM-—
041-AD.

Comments Due Date

(a) We must receive comments by

September 18, 2009.

Affected ADs

(b) None.
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Applicability

(c) This AD applies to EMBRAER Model
EMB-135B]J, —135ER, —135KE, —135KL,
—135LR, —145, —145ER, —145MR, —145LR,
—145XR, —145MP, and —145EP airplanes,
certificated in any category, modified
according to Brazilian Supplemental Type
Certificate 2002S06—-09, 2002S06—10 or
2003S08-01, and equipped with landing gear
electronic unit (LGEU) part number (P/N)
355-022-002.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It was reported that after commanding the
landing gear lever to down the three green
landing gear positioning indication was
displayed followed by the LG/LEVER
DISAGREE EICAS [engine indicating and
crew alerting system| message. The crew
decided to continue the approach and
landing procedure. As soon as the crew

identified that the landing gear was not
extended properly, a go-around procedure
was successfully performed.

During maneuver, the airplane settled
momentarily onto the flaps and belly.
* * * * *

The unsafe condition is the landing gear
remaining in the up and locked position
during approach and landing and
accompanied by an invalid EICAS landing
gear position indication, which could result
in landing with gear in the up position, and
eliminate controllability of the airplane on
ground. This may consequently result in
structural damage to the airplane. Required
actions include replacing the LGEU with a
new one having a new part number.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 12 months after the effective
date of this AD, replace any LGEU P/N 355—
022-002 having a serial number (S/N) 1000
through 1999 inclusive with a new LGEU
having P/N 355-022-003, in accordance with
the Accomplishment Instructions of Embraer
Service Bulletin 145-32—0120, Revision 01,

TABLE 1—CREDIT SERVICE BULLETINS

dated November 4, 2008; or 145LEG—-32—
0032, Revision 02, dated February 17, 2009;
as applicable.

(2) As of 12 months after the effective date
of this AD, no person may install on any
airplane an LGEU having a P/N 355-022-002
and S/N 1000 through 1999 inclusive.

(3) Within 30 months after the effective
date of this AD, replace any LGEU P/N 355—
022-002 having a serial number not
identified in paragraph (f)(1) of this AD, with
anew LGEU having a P/N 355-022-003, in
accordance with the Accomplishment
Instructions of Embraer Service Bulletin 145—
32—0120, Revision 01, dated November 4,
2008; or 145LEG-32-0032, Revision 02,
dated February 17, 2009; as applicable.

(4) As of 30 months after the effective date
of this AD, no person may install on any
airplane an LGEU having a P/N 355-022—
002.

(5) Replacement of the LGEU is also
acceptable for compliance with the
requirements of paragraph (f) of this AD if
done before the effective date of this AD in
accordance with one of the service bulletins
identified in Table 1 of this AD:

Embraer Service Bulletin— Revision— Dated—
T45LEG—32-0032 .....ccirieiirireereriienre e OFIGINAL .ttt October 8, 2008.
T45LEG—32—-0032 ......ooriiiiieiiieiieeie et O e November 4, 2008.
145-32-0120 ...oooiiiiiiiiiieee OFIGINAL et September 15, 2008.
FAA AD Differences (1) Alternative Methods of Compliance actions are considered FAA-approved if they

Note 1: This AD differs from the MCAI
and/or service information as follows:

Although Embraer Service Bulletins
145LEG—-32-0032, Revision 02, dated
February 17, 2009; and 145-32-0120,
Revision 01, dated November 4, 2008; specify
that no person may install on any airplane an
LGEU P/N 355-022-002 as of 30 months after
the effective date of this AD, we have
determined that no LGEU P/N 355—-022-002
with a S/N 1000 through 1999 inclusive may
be installed 12 months after the effective date
of this AD. Allowing installation of those
serial numbers beyond 12 months would not
address the identified unsafe condition and
ensure an adequate level of safety. This
difference has been coordinated with the
Ageéncia Nacional de Aviacédo Civil (ANAC).

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Sanjay Ralhan,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1405; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective

TABLE 2—RELATED SERVICE BULLETINS

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI ANAC Airworthiness
Directive 2009-01-01, effective January 8,
2009, as corrected by Brazilian Airworthiness
Directive Errata, effective January 20, 2009;
and the service bulletins listed in Table 2 of
this AD; for related information.

Embraer Service Bulletin—

145-32-0120
145LEG-32-0032

Revision— Dated—
01 | November 4, 2008.
02 | February 17, 2009.
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Issued in Renton, Washington, on August
7, 2009.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—-19853 Filed 8—18—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0686; Directorate
Identifier 2009—-NM-044—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 and MD-11F
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes. This proposed AD
would require a one-time inspection to
determine if wires touch the upper
surface of the center upper auxiliary
fuel tank and marking the location, if
necessary; a one-time inspection of all
wire bundles above the center upper
auxiliary fuel tank for splices and
damage; a one-time inspection for
damage to the fuel vapor barrier seal
and upper surface of the center upper
auxiliary fuel tank; and corrective
actions, if necessary. This proposed AD
would also require installation of
nonmetallic barrier/shield sleeving, new
clamps, new attaching hardware, and a
new extruded channel. This proposed
AD results from fuel system reviews
conducted by the manufacturer. We are
proposing this AD to reduce the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

DATES: We must receive comments on
this proposed AD by October 5, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206—766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0686; Directorate Identifier
2009-NM-044—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
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with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

We have received a report that wire
bundles routed above the center upper
auxiliary fuel tank are in close
proximity to the upper surface of the
tank on certain McDonnell Douglas
Model MD—-11 and MD-11F airplanes.
In addition, some wire harness mounts
may have loosened, allowing the wires
to contact the tank. This condition may
cause wire damage or chafing that can
lead to possible arcing, sparking, and
burn-through on the fuel tank upper
surface, which can result in a fuel tank
explosion.

Relevant Service Information

We have reviewed Boeing Service
Bulletin MD11-28-126, Revision 1,
dated June 18, 2009, which describes
procedures for the following actions.

¢ A general visual inspection to
determine if wires touch the upper
surface of the center upper auxiliary
fuel tank; and marking the location(s)
where the wire bundle(s) contacts the
upper surface of the center upper
auxiliary fuel tank.

¢ A detailed inspection for splices
and damage (such as chafing, arcing,

and broken insulation) of all wire
bundles above the center upper
auxiliary fuel tank, and corrective
actions if necessary. The corrective
actions include repairing or replacing
damaged wires, and relocating any
splice.

o A detailed inspection for damage
(burn marks) on the upper surface of the
center upper auxiliary fuel tank and fuel
vapor barrier seal, and corrective actions
if necessary. The corrective actions
include repairing the vapor barrier seal
and contacting Boeing for repair
instructions and doing the repair.

¢ Installing nonmetallic barrier/shield
sleeving to the wire harnesses, new
clamps, new attaching hardware, and a
new extruded channel, to raise the wire
harnesses off the upper surface of the
center upper auxiliary fuel tank.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions

ESTIMATED COSTS

specified in the service information
described previously, except as
discussed under “Differences Between
Proposed AD and Service Information.”

Differences Between Proposed AD and
Service Information

Boeing Service Bulletin MD11-28—
126, Revision 1, dated June 18, 2009,
specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

e Using a method that we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by a Structures
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Costs of Compliance

We estimate that this proposed AD
would affect 111 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Action Work hours Average labor Parts Cost per product U.S.-registered Fleet cost
rate per hour ;
airplanes
Inspection/Installa- 136 to 154 ............. $80 | $9,405 to $12,201 $20,285 to $24,521 111 | $2,251,635 to
tion 1. $2,721,831.
1 Depending on airplane configuration.
Authority for This Rulemaking Regulatory Findings List of Subjects in 14 CFR Part 39

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas: Docket No. FAA-2009—
0686; Directorate Identifier 2009-NM-—
044-AD.
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Comments Due Date

(a) We must receive comments by October
5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model MD-11 and
MD-11F airplanes, certificated in any
category, as identified in Boeing Service

Bulletin MD11-28-126, Revision 1, dated
June 18, 20009.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. The
Federal Aviation Administration is issuing
this AD to reduce the potential of ignition
sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 60 months after the effective
date of this AD: Do the actions specified in
paragraphs (g)(1), (g)(2), (g)(3), (g)(4), and
(g)(5) of this AD, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin MD11-28-126, Revision 1,
dated June 18, 2009, except as required by
paragraph (h) of this AD. Do all applicable
corrective actions before further flight.

(1) Do a general visual inspection to
determine if wires touch the upper surface of
the center upper auxiliary fuel tank, and
mark the location, as applicable.

(2) Do a detailed inspection for splices and
damage of all wire bundles above the center
upper auxiliary fuel tank.

(3) Do a detailed inspection for damage
(burn marks) on the upper surface of the
center upper auxiliary fuel tank.

(4) Do a detailed inspection for damage
(burn marks) on the fuel vapor barrier seal.

(5) Install nonmetallic barrier/shield
sleeving, new clamps, new attaching
hardware, and a new extruded channel.

(h) If damage (burn marks) is found on the
upper surface of the center upper auxiliary
fuel tank during any inspection required by
paragraph (g)(3) of this AD, and Boeing
Service Bulletin MD11-28-126, Revision 1,
dated June 18, 2009, specifies to contact
Boeing for repair instructions: Before further
flight, repair the auxiliary fuel tank using a
method approved in accordance with the
procedures specified in paragraph (j)(3) of
this AD.

Actions Accomplished According to
Previous Issue of Service Bulletin

(i) Actions accomplished before the
effective date of this AD according to Boeing
Service Bulletin MD11-28-126, dated March

3, 2009, are considered acceptable for
compliance with the corresponding actions
specified in this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Samuel Lee, Aerospace Engineer, Propulsion
Branch, ANM—-140L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5262; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair of
the center upper auxiliary tank required by
this AD, if it is approved by a Structures
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on August
4, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-19850 Filed 8—-18-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Parts 652, 661, 662, 663, 664
and 667
RIN 1205-AB46

Workforce Investment Act
Amendments

AGENCY: Employment and Training
Administration (ETA), Labor.

ACTION: Proposed rule; withdrawal.

SUMMARY: The Department of Labor
(DOL or Department) is announcing the
withdrawal of the proposed rule that
was published in the Federal Register
on December 20, 2006 (71 FR 76558)
relating to policy changes to the
Workforce Investment Act and Wagner-

Peyser Act Regulations. The Department
no longer considers this proposed rule
viable for final action at this time.
DATES: Effective August 19, 2009, the
Department withdraws the proposed
rule published on December 20, 2006, at
71 FR 76558.

FOR FURTHER INFORMATION CONTACT:
Thomas M. Dowd, Administrator, Office
of Policy Development and Research,
Employment and Training
Administration, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room N-5641, Washington, DC 20210,
telephone: (202) 693—-3700 (this is not a
toll-free number).

Individuals with hearing or speech
impairments may access the telephone
number above via TTY by calling the
toll-free Federal Information Relay
Service at 1-800—877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

The Workforce Investment Act (WIA)
enacted in August 1998, reformed
Federal job training programs and
created a new, comprehensive
workforce investment system. The
legislation replaced the Job Training
Partnership Act and amended the
Wagner-Peyser Act. WIA authorization
for appropriations expired on
September 30, 2003. Although WIA
reauthorization bills passed the House
and the Senate, the reauthorization
legislation was not enacted, and
Congress continued to annually
authorize and fund these programs
through annual appropriations.

In the absence of reauthorizing
legislation, the Department published a
Notice of Proposed Rulemaking (NPRM)
on December 20, 2006, to implement
several policy changes to the Workforce
Investment Act and Wagner-Peyser Act
regulations. (71 FR 76558).
Subsequently, in February 2007,
Congress enacted language in the
revised Continuing Resolution (Pub. L.
110-5, sec. 20601(a)(4)), prohibiting the
Department from finalizing or
implementing any proposed regulations
under the Workforce Investment Act
until legislation reauthorizing the Act is
enacted. The prohibition has been
reenacted annually, most recently in the
Department of Labor Appropriations
Act, 2009 (Pub. L. 111-8, Div. G, sec.
110).

II. Withdrawal of the Proposed Rule

The Department has decided to
withdraw the proposed rule based upon
the continuing Congressional
prohibition against publishing a rule
until the Workforce Investment Act is
reauthorized. The Department notes,
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however, that the withdrawal of this
proposed rule does not preclude it from
reinstituting rulemaking concerning the
issues addressed in the proposal at a
future date. Should a future rulemaking
ensue, the Department will provide a
new opportunity for public comment on
such a proposal.

Signed at Washington, DG, this 12th day of
August 2009.
Jane Oates,

Assistant Secretary, Employment and
Training Administration.

[FR Doc. E9—19801 Filed 8—18—09; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2009—-0670]
RIN 1625-AA09

Drawbridge Operation Regulation;
Franklin Canal, Franklin, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulation governing the
operation of the Chatsworth Road swing
span bridge across the Franklin Canal,
mile 4.8, at Franklin, St. Mary Parish,
Louisiana. The St. Mary Parish
Government has requested that the
operating regulation of the Chatsworth
Road swing span bridge be changed in
order for the bridge not to have to be
continuously manned by a draw tender.
This change would allow the bridge to
remain unmanned during most of the
day by requiring a one-hour notice for
an opening of the draw between 5 a.m.
and 9 p.m. daily. Currently the bridge
opens on signal during this time period.

DATES: Comments and related material
must reach the Coast Guard on or before
October 19, 2009. Requests for public
meetings must be received by the Coast
Guard on or before September 3, 2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0670 using one of the following
methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these methods. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instruction on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Phil Johnson, Bridge
Administration Branch, Eighth Coast
Guard District; telephone 504—671—
2128, e-mail Philip.R.Johnson@uscg.mil.
If you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0670),
indicate the specific section of this
document to which each comment
applies, and provide the reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered as having been received by
the Coast Guard when you successfully
transmit the comment. If you fax, hand
deliver, or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”” box, which will
then become highlighted in blue. In the

“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2009-0670" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by 11
inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2009—
0670” and click “Search.” Click on the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Privacy Act notice regarding our public
dockets in the January 17, 2008 issue of
the Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before September 3, 2009
using one of the four methods specified
under ADDRESSES. Please explain why
one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The St. Mary Parish Government has
requested that the operating regulation
of the Chatsworth Road swing span
bridge, located on the Franklin Canal at
mile 4.8 in Franklin, St. Mary Parish,
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Louisiana, be changed in order for the
bridge not to have to be continuously
manned by a draw tender from 5 a.m.
to 9 p.m. when the bridge is now
required to open on signal. Because of
the relocation of a public boat landing
downstream of the bridge, vessel traffic
has become infrequent, and it is no
longer necessary to have a bridge tender
continuously man the bridge.

Concurrent with the publication of
the Notice of Proposed Rulemaking, a
Test Deviation [USCG-2009-0670] has
been issued to allow the St. Mary Parish
Government to test the proposed
schedule and to obtain data and public
comments. The test period will be in
effect during the entire Notice of
Proposed Rulemaking comment period.
The Coast Guard will review the logs of
the drawbridge and evaluate public
comments from this Notice of Proposed
Rulemaking and the above referenced
Temporary Deviation to determine if a
change to the permanent special
drawbridge operating regulation is
warranted.

The Test Deviation allows the bridge
to operate as follows: The Chatsworth
Road Bridge, mile 4.8 at Franklin, shall
open on signal from 5 a.m. to 9 p.m. if
at least one hour notice is given. From
October 1 through January 31 from 9
p-m. to 5 a.m., the draw shall be opened
on signal if at least three hours notice
is given. From February 1 through
September 30 from 9 p.m. to 5 a.m., the
draw shall open on signal if at least 12
hours notice is given.

Discussion of Proposed Rule

The bridge owner has requested a
change in the operating regulation
which would require a one-hour notice
for an opening of the draw from 5 a.m.
to 9 p.m. daily. Presently, the bridge
operates as follows: The draw of the
Chatsworth Road Bridge, mile 4.8 at
Franklin, shall open on signal from 5
a.m. to 9 p.m. From October 1 through
January 31 from 9 p.m. to 5 a.m., the
draw shall open on signal if at least
three hours notice is given. From
February 1 through September 30 from
9 p.m. to 5 a.m., the draw shall open on
signal if at least 12 hours notice is given.
This rule would allow the bridge to
operate as follows: The draw of the
Chatsworth Road Bridge, mile 4.8 at
Franklin, shall open on signal from 5
a.m. to 9 p.m. if at least one hour notice
is given. From October 1 through
January 31 from 9 p.m. to 5 a.m., the
draw shall be opened on signal if at
least three hours notice is given. From
February 1 through September 30 from
9 p.m. to 5 a.m., the draw shall open on
signal if at least 12 hours notice is given.
The proposed rule change to 33 CFR

117.445 would reduce the burden on the
bridge owner while maintaining the
ability to operate the bridge.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. We expect
the economic impact of this proposed
rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The public would need to notify the
bridge owner of a required opening only
one hour in advance rather than on
signal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels needing to transit
the bridge with less than a one hour
advance notice. The requests for bridge
openings by commercial vessels are
infrequent and those vessels that do
require an opening of the draw are
normally able to schedule operations in
conjunction with advance requests for
openings. Vessels patronizing
commercial facilities upstream of the
bridge will be easily able to contact the
bridge tender an hour prior to
anticipating arrival at the bridge. The
bridge provides a vertical clearance of 7
feet above high water. Thus, many small
commercial or pleasure craft can safely
transit under the bridge at any time.

If you think that your business,
organization, or governmental

jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Phil
Johnson, Bridge Administration Branch,
at 504—671-2128. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.
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Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117

Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. §117.445 is revised to read as
follows:

§117.445 Franklin Canal.

The draw of the Chatsworth Bridge,
mile 4.8 at Franklin, shall open on
signal from 5 a.m. to 9 p.m. if at least
one hour notice is given. From October
1 through January 31 from 9 p.m. to 5
a.m., the draw shall be opened on signal
if at least three hours notice is given.
From February 1 through September 30
from 9 p.m. to 5 a.m., the draw shall
open on signal if at least 12 hours notice
is given.

Dated: August 4, 2009.

Mary E. Landry,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. E9—-19825 Filed 8—18—09; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0470; FRL-8946-3]

Approval and Promulgation of Air
Quality Implementation Plans;
California; Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
state implementation plan revisions
submitted by the State of California on
June 5, 2009 relating to the State’s basic
and enhanced vehicle inspection and
maintenance (I/M) program. EPA is also
proposing to find, with two exceptions,
that California’s program meets the
requirements of the Clean Air Act and
EPA regulations for basic and enhanced
I/M programs. EPA is making the
proposed approval contingent upon
California’s submittal of revisions to the
enhanced program performance
standard evaluations to address a
different attainment year for the
Western Mojave Desert 8-hour ozone
nonattainment area and to address
California’s base-year program
performance. If the necessary
information is not provided, then EPA
is proposing a partial approval and
partial disapproval of California’s June
5, 2009 I/M submittal. Under these
circumstances, EPA is proposing
approval of all of the submittal, except
for the enhanced I/M performance
standard evaluations for which EPA is
proposing disapproval. The effect of this
action would be to make the revisions
federally enforceable as part of the
California state implementation plan.

DATES: Comments must be received on
or before September 18, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2009-0470, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: buss.jeffrey@epa.gov.

3. Mail or deliver: Jeffrey Buss (Air-2),
U.S. Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
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or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov portal is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send e-mail directly to EPA
without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disc or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov
or in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Buss, EPA Region IX, (415) 947—
4152, buss.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we”, “us”, and “‘our” refer to EPA.

Table of Contents

1. Background
II. Summary of California Submittal
1II. EPA Review of the SIP Revision
A. SIP Procedural Requirements
B. Substantive I/M Requirements
C. Section 110(1) of the Act
IV. Proposed Action and Public Comment
V. Statutory and Executive Order Reviews

I. Background

The general purpose of motor vehicle
inspection and maintenance (“I/M”)
programs is to reduce emissions from
in-use motor vehicles in need of repairs
and thereby contribute to state and local
efforts to improve air quality and to
attain the national ambient air quality
standards (NAAQS).

California has operated an I/M
program, also known as the “Smog
Check” program, in certain areas of the
state for over 20 years. Over these years,
California has expanded both the
geographical scope of the program and
the types of vehicles covered by it.
Under California law, the Bureau of
Automotive Repair (BAR) is responsible
for developing and implementing the
State’s I/M program. The California Air
Resources Board (CARB) is designated
under California law as the agency
responsible for the preparation of the
state implementation plan (SIP)
required by the Clean Air Act (CAA or
“Act”). The I/M program is one of the
many elements of the California SIP.

The CAA, as amended in 1990,
requires that certain urban areas adopt
either ““basic” or “enhanced” /M
programs, depending on the severity of
their air quality problem and their
population. CAA section 182(a)(2)(B)
directs EPA to publish updated
guidance for state I/M programs, taking
into consideration the findings of EPA’s
audits and investigations of these
programs. The Act further directs that
each area required to have an I/M
program incorporate this guidance into
its SIP. Based on these CAA
requirements, EPA promulgated I/M
regulations on November 5, 1992 (57 FR
51950), as corrected at 58 FR 59366
(November 9, 1993) and at 59 FR 32343
(June 23, 1994). EPA’s I/M regulations
are codified at 40 CFR part 51, subpart
S (“Inspection/Maintenance Program
Requirements’’), sections 51.350
through 51.373.

The I/M regulations establish
minimum performance standards for
“basic”” and “enhanced” I/M programs
as well as requirements for the
following: Network type and program
evaluation; adequate tools and
resources; test frequency and
convenience; vehicle coverage; test
procedures and standards; test
equipment; quality control; waivers and
compliance via diagnostic inspection;
motorist compliance enforcement
program oversight; quality assurance;
enforcement against contractors,
stations and inspectors; data collection;
data analysis and reporting; inspector
training and licensing or certification;
public information and consumer

protection; improving repair
effectiveness; compliance with recall
notices; on-road testing; SIP revisions;
and implementation deadlines.

The performance standard for basic
I/M programs remains the same as it has
been since EPA’s initial I/M policy was
established in 1978, pursuant to the
1977 CAA amendments. The
performance standard for enhanced I/M
programs was established in 1992
pursuant to the 1990 CAA amendments
and is based on a high-technology
transient test, known as IM240, for 1986
and later model year vehicles, including
a transient loaded exhaust short test
incorporating hydrocarbons (HC),
oxides of nitrogen (NOx), and carbon
monoxide (CO) cutpoints, an
evaporative system integrity (pressure)
test and an evaporative system
performance (purge) test.

As a general matter, “basic” and
“enhanced” I/M programs both achieve
their objective by identifying vehicles
that have high emissions as a result of
one or more malfunctions, and requiring
them to be repaired. An “enhanced”
program covers more of the vehicles in
operation, employs inspection methods
which are better at finding high emitting
vehicles, and has additional features to
better assure that all vehicles are tested
properly and effectively repaired.

Under subparts 2 and 3 of Part D, title
I of the Act, as amended in 1990, any
area having a 1980 Bureau of Census-
defined (Census-defined) urbanized area
population of 200,000 or more and
either: (1) Designated nonattainment for
ozone and classified as serious or worse
or (2) designated as nonattainment for
CO and classified as moderate with a
design value greater than 12.7 parts per
million (“ppm”) or serious must
implement enhanced I/M in the 1990
Census-defined urbanized area. CAA
sections 182(c)(3), 182(d), 182(e),
187(a)(6) and 187(b)(1). The Act requires
basic I/M programs to be implemented
in 1990 Census-defined urbanized areas
within moderate ozone nonattainment
areas. CAA section 182(b)(4). Any area
classified as marginal ozone
nonattainment or moderate CO
nonattainment with a design value of
12.7 ppm or less must continue
operating I/M programs that were part of
its approved SIP at the time of the 1990
Act Amendments or implement any
previously required program, and must
update the program to meet the basic
I/M requirements set forth in 40 CFR
part 51, subpart S. CAA sections
182(a)(2)(B) and 187(a)(4).

In response to the various ozone and
CO nonattainment area designations
established for California in the wake of
the 1990 CAA Amendments, BAR made
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significant changes to the California I/M
program during the early 1990s,
culminating in a complete I/M SIP
submittal dated January 22, 1996.

On January 8, 1997, we approved the
California I/M statutes and regulations
submitted on January 22, 1996 as
strengthening the SIP and contributing
specific emission reductions toward the
progress, attainment, and maintenance
requirements of the Act. See 62 FR
1150, at 1168. We also approved the
California I/M program, statutes and
regulations submitted on January 22,
1996, as meeting the requirements of
section 182(b)(4) of the Act for basic
I/M in applicable areas of the State
classified as moderate for ozone and as
meeting the requirements of section
187(a)(4) for the following areas of the
State classified as moderate for CO with
design values less than 12.7 ppm:
Fresno, Sacramento, Modesto, Chico,
Stockton and San Diego.

We also granted interim approval, to
last no more than 18 months, to the
California I/M submittal of January 22,
1996, as meeting the requirements of
section 182(c)(3) of the CAA for
enhanced I/M in applicable areas of the
State classified as serious and above for
ozone, and the requirements of section
187(a)(6) of the Act for enhanced I/M in
the South Coast, which was classified at
the time as a ““serious” nonattainment
area for CO. By the end of the 18-month
period, California was to complete and
submit a demonstration that the
emissions reductions claimed by
California for the enhanced I/M program
were appropriate. California did not
submit such a demonstration and thus
the interim approval for the enhanced
I/M program as meeting the CAA
requirements under section 182(c)(3) for
ozone and section 187(a)(6) for CO
expired on August 7, 1998. See 40 CFR
52.241. Since August 7, 1998, with
respect to ozone,! the California SIP no
longer meets the specific requirements
of the Act relating to enhanced I/M, but
the State’s I/M statutes and regulations
remain in the SIP. 62 FR at 1168.

As approved in 1997, the California
I/M program is implemented on a
county-by-county basis as: (1) A high
enhanced biennial program; (2) a basic
biennial program; or (3) a requirement
only upon change of ownership. For

1For carbon monoxide, in a 2007 final action
redesignating the South Coast to “‘attainment” for
the carbon monoxide NAAQS, we approved
California’s demonstration that the State’s I/M
program meets the alternate “low”” enhanced I/'M
performance standard in the South Coast under
CAA section 187(a)(6) and 40 CFR 51.351(g). See 72
FR 26718 (May 11, 2007). In our 2007 redesignation
rule, we indicated that the State’s I/M program
submittal of January 22, 1996 remains an approved
part of the SIP. See 72 FR 26718, at 26719.

counties in California, the type of I/'M
program in effect varies depending upon
air quality designations and whether the
area is urbanized.

California’s basic program is a
decentralized test-and-repair program
utilizing two-speed idle testing.
California’s enhanced program is a
hybrid program consisting of a network
of test-only testing stations as well as
privately operated test-and-repair
testing stations. Approximately 15
percent of the dirtiest vehicles, based
upon high-emitter profile and remote
sensing results as well as other factors,
are targeted for test-only inspection. All
vehicles in the enhanced areas are
subject to loaded-mode testing.
Licensing requirements for technicians
are more stringent and the frequency of
enforcement related activities such as
on-road testing are greater in enhanced
areas than in basic areas. The two
programs are essentially the same in all
other respects.

The approved California I/M program
was intended to meet the requirements
of EPA’s original 1992 I/M regulations
(as corrected in 1993 and 1994). EPA
has subsequently revised the I/M
regulations a number of times. The
revisions include:

e Revision of I/M SIP requirements
for certain areas subject to basic I/M that
otherwise qualify for redesignation from
nonattainment to attainment for the
carbon monoxide or ozone NAAQS,
allowing such areas to defer adoption
and implementation of certain I/M
requirements. See 60 FR 1735 (January
5, 1995);

¢ Establishment of an additional, less
stringent enhanced I/M performance
standard (known as the alternate “low”
enhanced performance standard) for
certain areas, revision of the “high”
enhanced I/M performance standard to
include additional inspection
requirements for light-duty vehicles and
light duty trucks, and revisions to
waiver repair cost requirements. See 60
FR 48029 (September 18, 1995);

¢ Establishment of minimum
requirements for inspecting vehicles
equipped with on-board diagnostic
systems as part of the inspections
required in basic and enhanced I/'M
programs. See 61 FR 40940 (August 6,
1996), as amended at 61 FR 44119
(August 27, 1996); 63 FR 24429 (May 4,
1998); (April 5, 2001);

e Revisions to provide additional
flexibility to state I/M programs by,
among other things, modifying the
enhanced I/M performance standard
modeling requirements; providing states
greater flexibility in how they meet the
performance standard; and removing the
I/M rule provision establishing the

decentralized, test-and-repair credit
discount. See 65 FR 45526 (July 24,
2000);

¢ Revision and simplification of
certain provisions related to onboard
diagnostic (OBD) inspections including
the failure criteria for the OBD-I/M
check. See 66 FR 18156 (April 5, 2001);
and

¢ Revision of the I/M regulation to
update the submission and
implementation deadlines and other
timing-related requirements to more
appropriately reflect the
implementation schedule for meeting
the 8-hour ozone NAAQS. See 67 FR
17705 (April 7, 2006).

A more detailed description of these
revisions can be found in the technical
support document (TSD) for this
proposal.

The approved California I/M program
was developed in response to
nonattainment designations
promulgated under the CAA, as
amended in 1990, for the 1-hour ozone
NAAQS (as well as for the CO NAAQS).
On July 18, 1997, EPA promulgated an
8-hour ozone standard of 0.08 ppm to
replace the 1-hour ozone standard.2 In
2004, EPA designated all areas of the
country for the 8-hour ozone NAAQS.
See 69 FR 23858 (April 30, 2004) and
40 CFR part 81, subpart C. EPA revoked
the 1-hour ozone NAAQS effective June
15, 2005. See 69 FR 23951 (April 30,
2004) and 40 CFR 50.9(b).

We promulgated in two phases the
final rules to implement the 1997 8-hour
ozone NAAQS. The Phase 1 rule, which
was issued on April 30, 2004 (69 FR
23951), establishes, among other things,
the classification structure and
corresponding attainment deadlines, as
well as the anti-backsliding principles
for the transition from the 1-hour ozone
standard to the 8-hour ozone standard.
I/M programs are among the “applicable
requirements” subject to the anti-
backsliding principles, which means
that I/M programs continue to apply in
an eight-hour ozone nonattainment area
after revocation of the 1-hour NAAQS to
the extent that I/M programs were
required in the area by virtue of the
area’s previous designation and
classification for the 1-hour ozone
NAAQS. See 40 CFR 51.905.

The Phase 2 rule, which was issued
on November 29, 2005 (70 FR 71612),
addresses the remaining SIP obligations
for the 1997 8-hour ozone NAAQS,

2In 2008 we lowered the 8-hour ozone standard
to 0.075 ppm. See 73 FR 16436 (March 27, 2008).
The references to the 8-hour standard in this
proposed rule are to the 1997 standard as codified
at 40 CFR 50.10. EPA has not yet completed the
designation and classification process for the 2008
standard.
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including the requirements for vehicle
I/M programs.

In section II of this document, we
describe the major changes in
California’s I/M program relative to the
existing SIP-approved I/M program. In
section III of this document, we evaluate
the changes in light of the revisions to
our I/M regulations, the 8-hour ozone
designations, and the anti-backsliding
principles in EPA’s Phase 1 rule.

II. Summary of the California Submittal

On June 5, 2009, CARB submitted the
Revised State Implementation Plan for
California’s Motor Vehicle Inspection &
Maintenance Program (release date
April 7, 2009) (2009 I/M Revision”) as
a revision to the California SIP. The
June 5, 2009 submittal includes a copy
of the 2009 I/M Revision itself plus 12
attachments; a letter dated July 16, 2007
from Sherry Mehl, BAR Chief, to Mary
D. Nichols, CARB Chairman,
committing BAR to work with CARB to
obtain additional emissions reductions
through changes to the I/M program as
outlined in the State Strategy for the
2007 SIP; CARB Executive Order S—09—
008 adopting the 2009 I/M Revision;
public process documentation
(including public comments); and tables
listing the changes made to California’s
I/M statutes and BAR’s I/M regulations
from 1995 through 2008, accompanied
by supporting procedural
documentation for the regulatory
changes.

Attachments to the 2009 I/M Revision
include: Listing of Smog Check
Programs Laws and Regulations; Map of
Program Areas; List of Zip Codes by
Program Area; Enhanced I/M
Performance Modeling Files; Basic I/'M
Performance Modeling files; Fund
Condition for Vehicle Inspection and
Repair Fund (VIRF) and High Polluter
Repair or Removal Account (HPRRA);
Vehicle Model Years Subject to Smog
Check; Estimate of the California Fleet
Subject to Smog Check Program in 2008;
the DMV Handbook of Vehicle
Registration Procedures, Chapter 21;
BAR-97 Revised Emission Inspection
System Specifications (December 2002);
Draft Smog Check Inspection Manual;
and the Low Pressure Fuel Evaporative
Tester (LPFET) Specification.

The 2009 I/M Revision reflects many
changes to the program relative to the
existing SIP I/M program. The most
significant changes include:

e Many areas have opted into the
enhanced I/M program. Such areas,
referred to as “partially enhanced”
areas, are subject to the same
requirements as enhanced I/M areas
except that no vehicles are directed to

have their biennial inspection
performed at a test-only station;

¢ California has expanded the
existing exemption for older vehicles
from the biennial inspection
requirement to include vehicles
between model years 1966 through 1975
and has added a new exemption, with
certain exceptions, for vehicles six or
less model-years old;

e Since 1998, California has
conducted random roadside pullover
inspections in accordance with 40 CFR
51.351(b);

e Since 2002, California has
inspected 1996 and later OBD-equipped
vehicles in accordance with 40 CFR
51.351(c) and 40 CFR 51.352(c);

o California has replaced the BAR-90
specification for I/M emissions
inspection systems with updated BAR-
97 specifications; and

e Lastly, the I/M program has been
revised to include improved quality
control methods, data collection
systems, and more stringent
requirements for certified technicians
and instructors who provide training/
retraining to technicians.

III. EPA Review of the SIP Revision

A. SIP Procedural Requirements

CAA sections 110(a)(2) and 110(1)
require that revisions to a SIP be
adopted by the State after reasonable
notice and public hearing. EPA has
promulgated specific procedural
requirements for SIP revisions in 40
CFR part 51, subpart F. These
requirements include publication of
notices, by prominent advertisement in
the relevant geographic area, of a public
hearing on the proposed revisions, a
public comment period of at least 30
days, and an opportunity for a public
hearing.

CARB’s June 5, 2009 SIP revision
submittal includes public process
documentation for all of the specific
changes in BAR regulations from 1995
through 2008. In addition, the SIP
revision includes documentation of a
duly noticed public hearing held by
BAR on May 7, 2009 on the proposed
2009 I/M Revision. The following
month, CARB adopted the 2009 I/M
Revision as a revision to the California
SIP and submitted it to EPA for action
pursuant to CAA section 110(k) of the
Act. We find that the process followed
by BAR and CARB in adopting the 2009
I/M Revision complies with the
procedural requirements for SIP
revisions under CAA section 110 and
EPA’s implementing regulations.

B. Substantive I/M Requirements

EPA’s requirements for basic and
enhanced I/M programs are found in 40

CFR part 51, Subpart S. The SIP revision
submitted by the State must be
consistent with these requirements as
well as meeting EPA’s requirements for
enforceability and section 110(1)
requirements of the CAA. With the
exception of our review of the 2009
I/M Revision under CAA section 110(1)
(see section III.C. of this document), we
are limiting the review of the /M
changes submitted as part of the 2009
I/M Revision to ozone because
California no longer has any CO
nonattainment areas.® More details on
our review of the 2009

I/M Revision and the substantive
program element requirements in part
51, subpart S are provided in the TSD
prepared for this proposed action.

1. Applicability

Under 40 CFR 51.350, states may be
required to operate either an enhanced
or basic I/M program in each of their
ozone nonattainment areas, depending
upon the population and nonattainment
classification of that area. Any area
designated and classified as serious or
worse nonattainment for an ozone
NAAQS, and having a 1980 Census-
defined urbanized area population of
200,000 or more, must implement
enhanced I/M in the 1990 Census-
defined urbanized area. Any area
classified moderate ozone
nonattainment must implement basic
I/M in any 1990 Census-defined
urbanized area with a population of
200,000 or more. Any area classified as
marginal ozone nonattainment must
continue to operate I/M programs that
were part of the SIP prior to the 1990
CAA Amendments and must update
these programs to meet EPA’s basic I/M
requirements. Any marginal ozone
nonattainment area that had been
required to have an I/M program under
the Act, as in effect before the 1990

3To be redesignated from ‘‘nonattainment” to
““attainment,” an area must have an approved
maintenance plan under CAA section 107(d)(3)(E)
and must adopt as contingency measures all
measures with respect to the control of the air
pollutant concerned which were contained in the
SIP for the area before redesignation of the area as
an attainment area but that are subsequently
repealed or relaxed. See CAA section 175A(d). For
all 11 California CO “maintenance” areas, the
California I/M program as approved by EPA in
1997, as modified for the South Coast through EPA
approval of the South Coast CO redesignation
request in 2007, constitutes the applicable measure
in the SIP for the purposes of CAA section 175A(d).
We are, however, not requiring California to adopt
a commitment to reinstitute the 1997 SIP version
of the I/M program as a contingency measure for the
11 California carbon monoxide “maintenance”
areas based on our finding (in section IIL.C. of this
document) that the net effect of the changes in the
I/M program under the 2009 I/M Revision would be
beneficial from an emissions reduction standpoint.
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Amendments, must also implement a
basic I/M program.

Under 40 CFR 51.350, I/M program
areas must nominally cover at least the
entire urbanized area, based on the 1990
census. Exclusion of some urban
population is allowed, however, as long
as an equal number of non-urban
residents of the same metropolitan
statistical area (MSA) are included in
the program to compensate. I/M SIPs
must describe the applicable areas in
detail and, consistent with 40 CFR
51.372, must include the legal authority
or rules necessary to establish program
boundaries.

Applicability for the approved I/M
SIP is set forth in California Health &
Safety Code (H&SC) sections 44003 and
44004. Since development of the
approved I/M SIP, circumstances have
changed in several ways that might
affect geographic applicability of the
basic and/or enhanced I/M requirement.
First, several areas of California have
been reclassified to higher
classifications for the 1-hour ozone
standard, including Sacramento (serious
to severe) and San Joaquin Valley
(serious to severe to extreme). None of
these reclassifications changed the I/M
program requirement for the area since
all such areas were already subject to
the enhanced I/M requirement, and in
any event, the H&SC statutory
provisions cited above are drafted to
automatically apply to ozone areas that
are classified as serious or above.
According to the 2009 I/M Revision, the
state continues to implement enhanced
I/M in the urbanized areas within the
South Coast Air Basin, Sacramento
Metro, San Joaquin Valley, Western
Mojave Desert, Coachella Valley, and
Ventura County.

Second, we redesignated a number of
areas to “‘attainment” for the
1-hour ozone NAAQS. These include
the Monterey Bay Area, San Diego
County, and Santa Barbara County.4 The
consequence of redesignation for the
1-hour ozone NAAQS prior to the
effective date of designation under the
8-hour ozone NAAQS is that I/M is no
longer an “applicable requirement” for
the area for anti-backsliding purposes
under our Phase 1 implementation rule
for the 8-hour ozone NAAQS. For such
areas that are designated as
“unclassifiable/attainment” for the
8-hour ozone standard (Monterey Bay
Area and Santa Barbara County), a state
may request that I/M be shifted to
contingency measures, consistent with

4We also redesignated ‘“East Kern County” as
“attainment” for the 1-hour ozone NAAQS effective
June 21, 2004, several days after the effective date
for our 8-hour ozone designations (June 15, 2004),
and thus too late for anti-backsliding purposes.

sections 110(1) and 193 of the Act, but
cannot remove the obligation from the
SIP entirely. See 40 CFR 51.905(a)(4).
For such areas designated as
nonattainment for the 8-hour ozone
standard (San Diego County), the state
must continue to implement I/M to the
extent I/M is required under the existing
SIP. See 40 CFR 51.905(a)(2). According
to the 2009 SIP Revision, the state
continues to implement basic I/M in
Monterey Bay Area and Santa Barbara
County and continues to operate
enhanced I/M in the urbanized area
within San Diego County.

Lastly, we have promulgated area
designations and classifications for the
8-hour ozone NAAQS. In California, we
maintained the same geographic
boundaries for nonattainment areas
under the 8-hour ozone standard as
under the 1-hour ozone standard. For
California nonattainment areas under
the 1-hour ozone NAAQS, our
classifications under the 8-hour ozone
NAAQS are the same or lower than
under the 1-hour ozone NAAQS and
thus the I/M requirement that had
applied by virtue of the 1-hour ozone
classification remains applicable under
anti-backsliding principles. We did,
however, designate several California
areas as ‘‘nonattainment” for the 8-hour
ozone NAAQS that had not been so
designated under the 1-hour standard or
that had been redesignated to
“attainment” prior to the 8-hour ozone
designations. All of these new
nonattainment areas have not yet been
classified under subpart 2 of title I of the
CAA (i.e., as marginal, moderate,
serious, etc.). EPA has issued a
proposed rule seeking comment on our
proposed reclassification of these
nonattainment areas under subpart 2 (74
FR 2936, Jan. 16, 2009), but until we
finalize this action, these new areas are
not subject to I/M program requirements
under the 8-hour NAAQS. These new
areas include Amador County, Calaveras
County, San Diego County, Mariposa
County, Tuolumne County, Sutter
Buttes, and Western Nevada County.
Nonetheless, although it is not yet
required to do so under the CAA, the
state already implements basic I/M in
Western Nevada County.

Two other 8-hour ozone designations
of note include Imperial County
(moderate) and the San Francisco Bay
Area (marginal). With respect to the
former, as a moderate ozone
nonattainment area for the 8-hour ozone
NAAQS, but a “section 185A” area
under the 1-hour ozone NAAQS, basic
I/M would be a new applicable
requirement for Imperial County but for
the population criterion. Based on its
limited population, there is no I’'M

requirement for Imperial County. With
respect to the San Francisco Bay Area,
as a “marginal”’ ozone area under the
8-hour ozone NAAQS and a “not
classified” nonattainment area under
the 1-hour ozone NAAQS,
implementation of a basic I/M program
is now a requirement because the area
had been subject to the I/M requirement
prior to the 1990 Clean Air Act
Amendments. However, under H&SC
44003.5, which is cited in the 2009 I/M
Revision, the State of California has
already chosen to implement not just
basic, but enhanced, I/M in the San
Francisco Bay Area and thereby exceeds
the requirements of the Act and EPA’s
regulations.

The 2009 I/M Revision includes an
updated description of the applicability
of the I/M program within the State of
California along with updated maps and
a list of each zip code, with the
corresponding I/M program
implemented therein. Upon review of
these materials against the requirements
under the Act and EPA’s regulations, we
find that California continues to apply
the appropriate type of I/M in the
appropriate urbanized areas and has
chosen to extend I/M into many other
areas where it is not expressly required,
to meet broader air quality attainment
goals. Thus, we propose to find that the
state’s I/M program, as revised by the
2009 I/M Revision, continues to meet
the requirements of 40 CFR 51.350.

2. High Enhanced I/M Performance
Standard

Under 40 CFR 51.351(f), enhanced
I/M programs must be designed and
implemented to meet or exceed a
minimum performance standard. This
performance standard is expressed as
emission levels in area-wide average
grams per mile (gpm), achieved from
highway mobile sources as a result of a
specified model I/M program design.
The emission levels achieved by the
state’s program design must be
calculated using the most current
version, at the time of submittal, of the
EPA mobile source emission factor
model and must meet or exceed the
emission reductions achieved by the
performance standard program both in
operation and for SIP approval. For
subject ozone nonattainment areas, the
performance standard must be met for
both NOx and VOC unless a NOx waiver
has been approved for the area.
Enhanced I/M program areas must be
shown to obtain the same or lower
emission levels as the model program
described in section 51.351(f) by
January 1, 2002 and must demonstrate
through modeling the ability to
maintain this level of emission
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reduction (or better) through their
attainment deadline for the applicable
NAAQS. See 40 CFR 51.351(f)(13).

The 2009 I/M Revision includes high
enhanced I/M performance standard
evaluations for the urbanized areas
within eight ozone nonattainment areas:
the South Coast Air Basin, San Joaquin
Valley, Sacramento Metro, Coachella
Valley, Ventura County, Western
Mojave Desert, San Diego County, and
the San Francisco Bay Area. See main
body of 2009 I/M Revision, pages 2
through 12, and attachment 4
(“Enhanced I/M Performance Modeling
Files”). The latter two areas, San Diego
County and the San Francisco Bay Area,
are not subject to the enhanced I/M
performance standard requirement
under the Act or EPA’s regulations, and
thus, we have not reviewed the
submitted performance evaluations for
these areas for compliance with 40 CFR
51.351(f) in this action.

For the six California areas subject to
the high enhanced I/M requirement, the
2009 I/M Revision presents a
comparison of the percent emissions
reduction achieved under the EPA
model enhanced I/M program (relative
to the no I/M scenario) in 2002 for VOC
and NOy with the corresponding percent
emissions reduction achieved under the
California enhanced I/M program in the
year before the attainment year. For
South Coast Air Basin and San Joaquin
Valley, the “year before the attainment
year” corresponds to year 2023 based on
the state’s previous requests to reclassify
these two areas to “‘extreme” for the 8-
hour ozone NAAQS. Also based on the
state’s previous reclassification requests,
the “year before the attainment year” for
Western Mojave Desert, Sacramento
Metro, Coachella Valley, and Ventura
County corresponds to 2020 (severe 17),
2018 (severe 15), 2018 (severe 15), and
2012 (serious), respectively.5 As shown
in the summary tables on pages 4
through 12, the 2009 I/M Revision
shows that the California enhanced I/M
program would achieve greater percent
emissions reductions (relative to the no
I/M scenario) for VOC and NOy in each
of the six areas in the year before the
attainment year than the corresponding
percent emissions reductions under the
EPA model enhanced I/M program in
2002.

5 Through a SIP submittal dated November 16,
2007, CARB requested reclassification of San
Joaquin Valley to “extreme.” Through a SIP
submittal dated November 28, 2007, CARB
requested reclassification of South Coast Air Basin
and Coachella Valley to “extreme’” and ‘“‘severe-15,”
respectively. By letter dated February 14, 2008,
CARB requested reclassification of Ventura County
(to “serious”), Sacramento Metro (to “severe-15""),
and Western Mojave Desert (to “severe-17"").

With two exceptions discussed below,
we find the high enhanced I/'M
performance standard evaluations in the
2009 I/M Revision to be acceptable. This
conclusion is based on a review of the
modeling files for each of these areas
and our conclusion that the state’s
reliance on its reclassification requests
to identify the horizon years for the
performance standard evaluations is
appropriate given that EPA is required
to grant such requests under CAA
section 181(b)(3). However, a base year
modeling run is also required for the six
subject areas under the California
enhanced I/M program to allow for a
more definitive conclusion that the
California enhanced I/M program
obtained the same or lower emission
levels as the EPA model program by
January 1, 2002, and that the California
program will maintain this level of
emission reduction (or better) through
the applicable 8-hour ozone attainment
deadlines. With only a horizon year
modeling run, a conclusion to this effect
can be inferred but is not definitive.

In addition, EPA interprets CAA
section 181(b)(3) as disallowing state
requests to reclassify ozone
nonattainment areas to ‘“‘severe-17,”
which is the basis for the state’s choice
of 2020 as the horizon year for
performance modeling for Western
Mojave Desert. As such, the state must
select a more appropriate horizon year
for this area, such as 2009 (based on its
current classification as “‘moderate” for
the 8-hour ozone NAAQS) or some other
horizon year pending a revised
reclassification request for Western
Mojave Desert.

Thus, we are making our proposed
approval of the 2009 I/M Revision as
meeting the enhanced I/M program
requirement contingent upon receipt of:
(1) base year performance modeling
runs for the six subject areas under the
California enhanced I’/M program, and
(2) arevised enhanced I/M performance
standard evaluation using an
appropriate attainment year for the
Western Mojave Desert area.
Preliminary modeling analyses of the
enhanced program in the South Coast
Air Basin in year 2002 indicate that
California’s program achieved emission
reductions equivalent to EPA’s model
program by January 1, 2002. See the
TSD for more information. Given this,
we expect the modeling evaluations for
other nonattainment areas subject to the
enhanced program will also
demonstrate equivalence with the
model program in year 2002.6 We also

6 We note that CARB’s enhanced I/M modeling
evaluations indicate California’s enhanced program
will achieve emission reductions generally

expect that a revised modeling
evaluation for the Western Mojave
Desert area based on an appropriate
attainment year will demonstrate
compliance with EPA’s enhanced I/M
performance standard in that area, given
the emission reductions demonstrated
in CARB’s submittal.” We propose to
fully approve the 2009 I/M Revision if
we receive the required data to support
these conclusions. If, however, the
required modeling data is not provided,
we plan to take final action approving
all of the 2009 I/M Revision except for
the enhanced I/M performance
evaluation, as SIP strengthening, and
disapproving the submitted enhanced I/
M performance evaluation as failing to
meet the requirements of section
182(c)(3) of the Act and 40 CFR
51.351(f). We will notify the public of
any additional information that is
provided to address these issues.

3. Basic I/M Performance Standard

Under 40 CFR 51.352, basic /M
programs must be designed and
implemented to meet or exceed a
minimum performance standard. The
nature of the performance standard
evaluation for basic I/M is similar to
that described above for enhanced I/M,
except that the model program for basic
I/M is less stringent in many ways
relative to the model program for
enhanced I/M.

The 2009 I/M Revision includes basic
I/M performance standard evaluations
for seven ozone nonattainment areas:
East Kern County, Sutter Buttes (Sutter
County), Western Nevada County and
Chico (Butte County), and the non-
urbanized portions of San Joaquin
Valley, San Diego County and Western
Mojave Desert. See the main body of the
2009 I/M Revision beginning on page 13
through page 21, and attachment 5
(“Basic I/M Performance Modeling
Files”). None of these areas is subject to
the basic I/M performance standard
requirement under the Act or EPA’s
regulations, and thus we have not
reviewed the submitted performance
evaluations for compliance with 40 CFR
51.352 in this action.

As noted above under section III.B.2
of this document, however, the San

exceeding the EPA performance standards by 3% to
10% for VOCs and by 5% to 22% for NOx, in the
horizon year for each area. See main body of 2009
I/M Revision, pp. 4-12, and attachment 4
(“Enhanced I/M Performance Modeling Files”).

7 CARB’s modeling evaluation for the Western
Mojave Desert area demonstrates that by year 2020,
California’s enhanced I/M program will achieve
emissions reductions exceeding the EPA
performance standards by at least 5% for VOCs and
17% for NOx. See main body of 2009 I/M Revision,
pg. 10, and attachment 4 (“Enhanced I/M
Performance Modeling Files”).
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Francisco Bay Area is subject to the
“basic” I/M requirement by virtue of its
classification as “marginal” for the 8-
hour ozone NAAQS and the fact that the
area had been subject to the /M
requirement prior to the 1990 Clean Air
Act Amendments. The 2009 I/M
Revision presents an enhanced I/M
performance evaluation for the San
Francisco Bay Area that shows the
California enhanced I/M program
achieves the same or better percent
emissions reductions in year 2006 as
compared to the Federal model
enhanced I/M program in 2002. In
contrast, under 40 CFR 51.352(e), the
comparison should be a direct
comparison of the California I/M
program in the San Francisco Bay Area
versus the Federal model basic I/M
program in year 2010 (i.e., six years after
designation). Nonetheless, the showing
in the 2009 I/M Revision that
California’s I/M program, as
implemented in the San Francisco Bay
Area, essentially meets the EPA
enhanced I/M model program provides
sufficient demonstration that
California’s I/M program, as
implemented in the San Francisco Bay
Area, at the very least meets the EPA
basic I/M model and thus meets the
basic I/M performance evaluation
requirements of 40 CFR 51.352(e).

4. Vehicle Coverage

Under 40 CFR 51.356, the
performance standard for enhanced I/'M
programs assumes coverage of all 1968
and later model year light duty vehicles
and light duty trucks up to 8,500
pounds gross vehicle weight rating
(GVWR), and includes vehicles
operating on all fuel types. The standard
for basic I/M programs does not include
light duty trucks. Under EPA’s
regulations, other levels of coverage may
be approved if the necessary emission
reductions are achieved.

The existing I/M SIP exempts certain
vehicle types from biennial I/M
inspection requirements, including pre-
1966 model-year vehicles, diesel-
powered vehicles, electric vehicles, and
motorcycles. The 2009 I/M Revision
amends these provisions to also exempt
1966 through 1975 model-year vehicles
and vehicles six or less model-years old
from biennial inspection requirements,
and to exempt transfers of vehicles four
or less model-years old from change-of-
ownership inspection requirements.
However, as described in sections III.B.2
and II1.B.3 above, we have concluded
that the State has demonstrated that it
meets the performance standards for
both the federal enhanced and basic
I/M programs, contingent upon receipt
of revisions to the enhanced

performance standard evaluation to
provide base year modeling runs and to
use an appropriate attainment year for
Western Mojave Desert. Thus, the
increase in the types of exempt vehicles
is acceptable under 40 CFR 51.356.

5. Test Procedures, Standards, and
Equipment

Under 40 CFR 51.357, I/M programs
must establish and implement written
test procedures and pass/fail standards
for each model year and vehicle type.
Under 40 CFR 51.358, official emissions
tests must be performed using
computerized emissions test systems
that are certified by the program and
updated from time to time to
accommodate new technology vehicles
and program changes.

The existing I/M SIP requires loaded
testing for vehicle inspections in
enhanced areas and use of the BAR-90
two-speed idle test in basic areas. The
2009 I/M Revision updates the test
procedures and standards in several
ways, including: (1) To require use of
the BAR-97 Emission Inspection
System (EIS) Specifications in all
program areas; (2) to require all vehicles
subject to the program to undergo a low-
pressure test of the fuel evaporative
control system as part of the Smog
Check inspection, unless specifically
exempt; (3) to require all vehicles
subject to the program to undergo a
visible smoke test; and (4) to require
that all vehicle inspections include a
functional test of emission controls,
including, for 1996 and newer model
year light-duty vehicles, a test of on-
board diagnostic (OBD) equipment.
Each testing station must have a BAR-
certified emissions inspection system
that meets the specifications in the
BAR-97 EIS Specifications.8

In addition, the 2009 I/M Revision
requires that all required emission
inspection systems used in the Smog
Check program be connected to the
internet in order to transmit required
program information to BAR. Any
emission inspection systems that BAR
finds do not comply with the hardware
and software requirements and
specifications in the regulations will be
disconnected from BAR’s central
computer database and network, and
thereby prohibited from being used to
perform smog checks and to transmit
certificates of compliance to the
Department of Motor Vehicles, until
they are brought into compliance. These
revisions strengthen the SIP program

8 All test stations are subject to this requirement,
except that the hardware and the software necessary
to conduct dynamometer based, loaded-mode
emissions are required only in enhanced areas.

and satisfy the requirements for test
procedures, standards, and equipment
in 40 CFR 51.357 and 51.358.

C. Section 110(I) of the Act

Section 110(1) of the CAA states that
a SIP revision cannot be approved if it
would interfere with any applicable
requirement concerning attainment and
reasonable further progress or any other
applicable requirement of the Act.
CARB’s June 5, 2009 SIP submittal did
not include a section 110(l) analysis for
the 2009
I/M Revision. However, we can
reasonably conclude, as discussed
below, that the net effect of the revised
I/M program would be greater emissions
reductions under the California I/M
program as revised through the 2009
I/M Revision than under the existing
California I/M SIP, as approved in 1997.

To arrive at this conclusion, we
identified the following I/M program
changes that would be the most likely
to result in emissions changes:
(1) Expansion of the older vehicle
exemption to include 1966 through
1975 model year vehicles; (2) the
addition of an exemption for newer
vehicles (six or less model-years old);
(3) the expansion of areas within the
South Coast Air Basin, Sacramento
Metro area, San Diego County, San
Joaquin Valley, Western Mojave Desert,
Coachella Valley, Ventura County, and
San Francisco Bay Area subject to
enhanced or partially enhanced I/M as
opposed to basic I/M; and (4)
implementation of OBD systems checks.
For these areas, the emissions changes
under the revised California I/M
program result from a program that
would require inspections of slightly
fewer vehicles but increase the
stringency of the I/M requirements for
those vehicles subject to the program.

To qualitatively assess the net effect
of these changes, we first note that the
new or expanded exemptions under the
revised I/M program would relate to a
very small fraction of the vehicle fleet
(i.e., those from model years 1966
through 1975) or would relate to the
cleanest portion of the vehicle fleet
(those vehicles six or less model-years
old) that is least likely to fail an
inspection. Thus, we expect the new or
expanded exemptions to have a minimal
emissions effect. On the other hand, we
note that California has expanded the
geographic scope of the enhanced or
partially enhanced program in each
ozone nonattainment area subject to I/M
requirements under the CAA. In
addition, based on the enhanced and
basic performance standard evaluations
included as part of the 2009 I/'M
Revision, we note that significantly
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greater emissions reductions are
expected under enhanced or partially
enhanced I/M requirements relative to
those under basic I/M requirements. For
instance, California enhanced I/M in
San Joaquin Valley is estimated to
provide 24 to 27 percent reduction in
ozone precursors relative to the “no
I/M” scenario, whereas California basic
I/M in San Joaquin Valley is estimated
to provide only 3 to 17 percent
reduction in ozone precursors also
relative to the ‘“no I/M” scenario. See
pages 5 and 15 of main body of 2009 I/
M Revision. Finally, we note that the
addition of OBD testing requirements °
for all 1996 and newer model-year
vehicles and the improvements to
California’s quality control methods,
data collection systems, and technician
training requirements adequately offset
the potential emissions impacts of the
revised vehicle exemptions in all
program areas, including those
nonattainment areas that are subject to
California’s basic I/M program under the
existing SIP and 2009 I/M Revision and
do not benefit from the more stringent
requirements of the enhanced or
partially enhanced I/M program.

In all then, given the minimal
emissions increase associated with the
new or expanded exemptions and the
relatively significant emissions decrease
associated with the greater geographic
applicability of enhanced or partially
enhanced I/M in each area subject to
CAA I/M requirements, in addition to
California’s OBD testing requirements
and improvements in program
implementation and enforcement
mechanisms in all program areas, we
fully expect the net effect of approval of
the 2009 I/M Revision to be beneficial
from an emissions reduction standpoint
in all California ozone nonattainment
areas. Therefore, we propose to find that
the 2009 I/M Revision would not
interfere with any applicable
requirement concerning attainment of
the NAAQS or any other applicable
requirement of the Act.

IV. Proposed Action and Public
Comment

Under section 110(k) of the Clean Air
Act, EPA is proposing to approve
CARB’s June 5, 2009 submittal of a
revision to the California I/M program
as a revision to the California SIP. Our
proposed approval for one area, Western
Mojave Desert, is contingent upon
California’s submittal of a revised
evaluation of the enhanced program

90BD system tests are generally expected to
achieve air quality benefits compared to tailpipe
emissions tests through accurate diagnosis and
early detection of needed vehicle repairs. See
http://www.epa.gov/obd/.

performance standard for the area based
on an appropriate attainment year. In
addition, our proposed approval of the
enhanced I/M program is contingent
upon our receipt of base year
performance modeling evaluations for
the six areas subject to enhanced I/M
that demonstrate compliance with the
federal performance standard in 2002.
(We will notify the public of any
additional information that is provided
to address these issues.) With these
exceptions, EPA finds that the State’s
submittal meets all applicable
requirements of the CAA and EPA’s
regulations. The updated elements of
the California I/M program that we
propose to approve include the
following:

(1) Discussion of each of the required
design elements of the I/M program;

(2) Description of the current
geographic coverage of the program,
including updated maps and list of
program requirements by zip code;

(3) I/M-related statutes and
regulations;

(4) Enhanced I/M performance
standard evaluations for the urbanized
areas within six California ozone
nonattainment areas as meeting the
requirements of CAA section 182(c)(3);

(5) Basic I/M performance standard
evaluation for the urbanized area within
the San Francisco Bay Area ozone
nonattainment area under 182(a)(2)(B);
and

(6) Emission analyzer specifications
and test procedures, including BAR-97
specifications.

If the necessary enhanced I/M
performance standard documentation
for the six areas subject to enhanced
I/M is not provided, then EPA proposes
a partial approval and partial
disapproval of the State’s 2009 I/M
Revision as authorized under section
110(k)(3) of the Act. Under these
circumstances, EPA is proposing
approval of all portions of the 2009
I/M Revision, except for the enhanced I/
M performance evaluations for the six
subject areas, as improving the SIP, and
is proposing disapproval of the
enhanced I/M performance evaluations
as failing to meet the requirements of
section 182(c)(3) of the Act and 40 CFR
51.351(f). If this disapproval is finalized,
sanctions will be imposed under section
179 of the Act unless EPA approves
subsequent SIP revisions that correct the
deficiencies within 18 months of the
disapproval. These sanctions would be
imposed according to 40 CFR 52.31. A
final disapproval would also trigger the
two-year clock for the Federal
implementation plan (FIP) requirement
under section 110(c).

EPA is soliciting public comments on
this document and on issues relevant to
EPA’s proposed action. We will accept
comments from the public on this
proposal until the date noted in the
DATES section above.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, and
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 31, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. E9-19858 Filed 8—18—09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0024; FRL-8943-7]
Revisions to the California State
Implementation Plan, San Joaquin

Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
revisions to the San Joaquin Valley
Unified Air Pollution Control District
portion of the California State
Implementation Plan. These revisions
concern a local fee rule that applies to
major sources of volatile organic
compound and nitrogen oxide
emissions within the San Joaquin Valley
ozone nonattainment area. We are
proposing action on a local rule that
regulates these emission sources under
the Clean Air Act as amended in 1990.
We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
September 18, 2009.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2009-0024, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection

Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through http://
www.regulations.gov or e-mail. http://
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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I. The State’s Submittal

A. What Rule Did the State Submit?

The San Joaquin Valley Unified Air
Pollution Control District (SJVUAPCD)
adopted Rule 3170, Federally Mandated
Ozone Nonattainment Fee, on May 16,

9 ¢ ”

us

2002. This rule was submitted by the
California Air Resources Board (CARB)
on August 6, 2002, for incorporation
into the California State Implementation
Plan (SIP). On August 30, 2002, this rule
submittal was found to meet the
completeness criteria in 40 CFR Part 51,
Appendix V.

B. What Is the Purpose of the Submitted
Rule?

SJVUAPCD Rule 3170 requires certain
major stationary sources of volatile
organic compounds (VOCs) and
nitrogen oxides (NOx) in the San
Joaquin Valley ozone nonattainment
area to pay a fee to the SJVUAPCD if the
area fails to attain the 1-hour national
ambient air quality standard (NAAQS)
for ozone by its Federally established
attainment date. The fee must be paid
for each calendar year after the
attainment year until the area is
redesignated to attainment of the 1-hour
ozone standard.

C. Why Was This Rule Submitted?

Under sections 182(d)(3), (e), and 185
of the Clean Air Act as amended in 1990
(CAA or the Act), States are required to
adopt an excess emissions fee regulation
for ozone nonattainment areas classified
as severe or extreme. The 1-hour ozone
NAAQS classification for the San
Joaquin Valley area is extreme (see 69
FR 20550, April 16, 2004). Although
EPA has revoked the 1-hour ozone
NAAQS (69 FR 23951, April 30, 2004),
Section 185 requirements still apply for
1-hour ozone non-attainment areas
(South Coast Air Quality Management
District v. EPA, 472 F.3d 882, DC Cir.
2006). The fee regulation specified by
the Act requires major stationary
sources of VOCGs in the nonattainment
area to pay a fee to the State if the area
fails to attain the standard by the
attainment date set forth in the Act.
Section 182(f) of the Act requires States
to apply the same requirements to major
stationary sources of NOx as are applied
to major stationary sources of VOCs.
Emissions of VOCs and NOx play a role
in producing ground-level ozone and
smog, which harm human health and
the environment. SJVUAPCD Rule 3170
applies to major sources of both NOx
and VOCs.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), and must not relax existing
requirements (see sections 110(l) and
193). Rule 3170 was evaluated for
compliance with the requirements in
CAA section 185. The rule was also
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evaluated for consistency with the CAA
and EPA’s general SIP policies, as well
as a March 21, 2008, memorandum from
William Harnett, Director of the Air
Quality Policy Division, to the Regional
Air Division Directors, entitled,
“Guidance on Establishing Emissions
Baselines under Section 185 of the
Clean Air Act (CAA) for Severe and
Extreme Ozone Nonattainment Areas
that Fail to Attain the 1-hour Ozone
NAAQS by their Attainment Date.”
Guidance and policy documents that we
use to help evaluate specific
enforceability requirements typically
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations”’, EPA, May 25, 1988 (the
Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies”, EPA Region 9, August 21,
2001 (the Little Bluebook).

3. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule”, (the NOx
Supplement), 57 FR 55620, November
25, 1992.

B. Does the Rule Meet the Evaluation
Criteria?

Rule 3170 improves the SIP by
establishing an excess emissions fee
regulation. Portions of the rule are
consistent with the CAA, as well as
relevant policy and guidance regarding
enforceability and SIP relaxations. Rule
provisions which do not meet the
evaluation criteria are summarized
below.

C. What Are the Rule Deficiencies?

The following provisions conflict
with section 185 of the Act and prevent
full approval of the SIP revision:

Section 4.2 of SJVUAPCD Rule 3170
exempts units that begin operation after
the attainment year. CAA Section 185
does not provide for an exemption for
emission units that begin operation after
the attainment year, so this exemption
does not fully comply with the CAA.
Rather, it requires ““‘each major source”
to pay the fee. See CAA section 185(a).

Section 4.3 exempts any “clean
emission unit” from the requirements of
the rule. Section 3.6 defines a clean
emission unit as a unit that is equipped
with an emissions control technology
that either has a minimum 95% control
efficiency (or 85% for lean-burn internal
combustion engines), or meets the
requirements for achieved-in-practice
Best Achievable Control Technology as
accepted by the APCO during the 5
years immediately prior to the end of

the attainment year. The District’s staff
report for Rule 3170 states that the
exemption is intended to address ‘““the
difficulty of reducing emissions from
units with recently installed BACT.”
Although EPA understands the District’s
intended purpose for including the
exemption, the exemption does not
comply with CAA section 185, for the
same reason as noted above for new
emission units.

The EPA’s Clean Air Act Advisory
Committee (CAAAC) has recently asked
EPA to review and address whether it is
“legally permissible under either
section 185 or 172(e) of the Clean Air
Act for a State to exercise discretion” to
develop fee program SIPs employing
one or more of a list of CAAAC-
identified program options (see http://
www.epa.gov/air/caaac/185wg). One of
the program options the CAAAC
identified is an exemption from fees for
“well-controlled” sources. In today’s
action, EPA is proposing to disapprove
the “clean emission unit” exemption in
SJVUAPCD Rule 3170 because we do
not believe such an exemption is
authorized by CAA section 185.
However, the State has not requested
that EPA review the SIP pursuant to
section 172(e) and has not made a
demonstration that the program it has
submitted would ensure controls that
are ‘“‘not less stringent”’ than those
required under section 172(e). Thus,
EPA is not at this time addressing
whether it is legally permissible under
CAA section 172(e) for a State to adopt
an alternative program at least as
stringent as a section 185 fee program,
and for the alternative program to
contain a clean unit exemption.

Section 3.2.1 defines the baseline
period as two consecutive years
consisting of the attainment year and
the year immediately prior to the
attainment year. CAA Section 185(b)(2)
establishes the attainment year as the
baseline period. While this provision
also provides the option for calculating
baseline emissions over a period of
more than one calendar year, that option
is limited to sources with emissions that
are irregular, cyclical, or otherwise vary
significantly from year to year. Thus
section 3.2.1 is inconsistent with the
CAA because it provides a different
baseline than that required by the CAA
(two years instead of one) regardless of
whether the emissions are irregular, etc.

Section 3.2.2 allows averaging over 2—
5 years to establish baseline emissions.
CAA Section 185(b)(2) states that EPA
may issue guidance authorizing such an
alternative method of calculating
baseline emissions if a source’s
emissions are irregular, cyclical, or
otherwise vary significantly from year to

year. EPA issued guidance on
alternative methods for calculating
baseline emissions in the form of the
memorandum from William Harnett,
mentioned above. The averaging period
allowed in Section 3.2.2 of Rule 3170
appears consistent with the March 21,
2008, guidance. However, the language
in Section 3.2.2 allows such averaging
“if those years are determined by the
APCO as more representative of normal
source operation.” This language is
considered less stringent than the CAA
criteria. The rule should be amended to
specify use of the expanded averaging
period only if a source’s emissions are
irregular, cyclical, or otherwise vary
significantly from year to year.

Section 3.4 defines the term “Major
Source” by referring to the definition in
SJVUAPCD Rule 2201 (New and
Modified Stationary Source Review
Rule). The current SIP-approved version
of Rule 2201 was adopted by the
SJVUAPCD on December 19, 2002, and
approved by EPA on May 17, 2004 (69
FR 27837). This version of Rule 2201
defines “Major Source” as a stationary
source with VOC or NOx emissions of
over 50,000 pounds per year (25 tons
per year). The CAA defines the major
source threshold as 10 tons per year for
ozone nonattainment areas classified as
extreme. The SJVUAPCD amended Rule
2201 on December 18, 2008, and
submitted it for inclusion in the SIP on
March 17, 2009. This amended version
includes the 10 tons per year threshold,
but has not been approved into the SIP.
Therefore, Rule 3170’s reliance on Rule
2201 to define major sources is not
approvable at this time. If a version of
Rule 2201 that contains the appropriate
major source threshold is approved into
the SIP prior to finalizing this proposed
action, then we will no longer cite
Section 3.4 as a deficiency in Rule 3170.

D. Proposed Action and Public
Comment

As authorized in sections 110(k)(3)
and 301(a) of the Act, EPA is proposing
a limited approval of the submitted rule
to improve the SIP. If finalized, this
action would incorporate the submitted
rule into the SIP, including those
provisions identified as deficient. This
approval is limited because EPA is
simultaneously proposing a limited
disapproval of the rule under section
110(k)(3) because the rule does not fully
meet the statutory section 185
requirement. If this disapproval is
finalized, sanctions will be imposed
under section 179 of the Act unless EPA
approves subsequent SIP revisions that
correct the rule deficiencies within 18
months. These sanctions would be
imposed according to 40 CFR 52.31. A
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final disapproval would also trigger the
Federal implementation plan (FIP)
requirement under section 110(c). Note
that the submitted rule has been
adopted by the SJVUAPCD, and EPA’s
final limited disapproval would not
prevent the local agency from enforcing
it. Moreover, because the rule would be
approved into the SIP, it would also be
Federally enforceable.

However, the limited approval of Rule
3170 does not override specific CAA
mandates. If the area fails to attain by its
2010 attainment date, fees will accrue
beginning in 2011 for emissions above
80% of source baselines for clean units,
new units and major sources which are
exempted from fee collection under the
State rule. The State must adopt and
submit a rule to collect fees for 2011 and
future years from those units or,
consistent with the Administrator’s
obligation under section 185(d), EPA
will collect those fees. In addition, all
sources are liable for fees calculated in
accordance with the baseline definition
in section 185(b)(2) as further
interpreted in EPA guidance issued
pursuant to that provision. The State
must adopt and submit a rule that
ensures fees are collected for 2011 and
all future applicable years based on the
statutory baseline requirement. If the
State fails to do so, EPA will collect any
additional fees owed pursuant to a
Federal program under section 185(d).

We will accept comments from the
public on the proposed limited approval
and limited disapproval for the next 30
days.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,

small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals or
disapprovals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve or disapprove
requirements that the State is already
imposing. Therefore, because the
proposed Federal SIP limited approval/
limited disapproval does not create any
new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or Tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the limited
approval/limited disapproval action
proposed does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or Tribal governments in
the aggregate, or to the private sector.
This Federal action proposes to approve
and disapprove pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or Tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive

Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely proposes to approve or
disapprove a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” This proposed rule does
not have Tribal implications, as
specified in Executive Order 13175. It
will not have substantial direct effects
on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
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distribution of power and
responsibilities between the Federal
government and Indian Tribes. Thus,
Executive Order 13175 does not apply
to this rule.

EPA specifically solicits additional
comment on this proposed rule from
Tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a State rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 6, 2009.
Jane Diamond,
Acting Regional Administrator, Region IX.
[FR Doc. E9-19856 Filed 8—18—09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0024; FRL-8943-8]
Withdrawal of Proposed Rule Revising
the California State Implementation

Plan; San Joaquin Valley Unified Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of proposed rule.

SUMMARY: On July 14, 2009 (74 FR
33950), EPA published a rule proposing
limited approval and limited
disapproval of a revision to the San
Joaquin Valley Unified Air Pollution
Control District (SJVUAPCD) portion of
the California State Implementation
Plan. The revision concerned
SJVUAPCD Rule 3170, Federally
Mandated Ozone Nonattainment Fee.
We are withdrawing this previously
published rule, and in this Federal
Register, we are publishing a proposed
rule that replaces the July 14, 2009,
proposed rule.

DATES: The proposed rule published on
July 14, 2009 (74 FR 33950) is
withdrawn as of August 19, 2009.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION: On July
14, 2009 (74 FR 33950), EPA proposed
limited approval and limited
disapproval of SJVUAPCD Rule 3170,
Federally Mandated Ozone
Nonattainment Fee. Rule 3170 is a local
fee rule that applies to major sources of
volatile organic compound and nitrogen
oxide emissions within the San Joaquin
Valley ozone nonattainment area. Due to
a clerical error, the proposed rule that
was published on July 14, 2009, was
inconsistent with the signed document.
Consequently, we are withdrawing the
rule proposed on July 14, 2009, and in
this Federal Register, we are publishing
the proposed rule as originally signed.
The rule being proposed in this Federal
Register replaces the following rule
published on July 14, 2009:

Title: Revisions to the California State
Implementation Plan, San Joaquin
Valley Unified Air Pollution Control
District (Proposed rule, 74 FR 33950,
July 14, 2009, EPA-R09-OAR-2009—
0024).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping

requirements, Volatile organic
compounds.

Dated: July 30, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. E9—-19857 Filed 8—18-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

42 CFR Part 73
RIN 0920-AA32

Possession, Use, and Transfer of
Select Agents and Toxins—Chapare
virus

AGENCY: Department of Health and
Human Services (HHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: We are proposing to add
Chapare virus to the list of HHS select
agents and toxins. We are proposing this
action because Chapare virus has been
phylogenetically identified as a Clade B
arenavirus and is closely related to other
currently regulated South American
arenaviruses that cause haemorrhagic
fever, particularly Sabia virus.

DATES: Written comments must be
received on or before October 19, 2009.

ADDRESSES: Comments on the proposed
change to the list of HHS select agents
and toxins should be marked
“Comments on Chapare virus”” and
mailed to: Centers for Disease Control
and Prevention, Select Agent Program,
1600 Clifton Road, NE., Mailstop A—46,
Atlanta, Georgia 30333. Comments may
be e-mailed to: SAPcomments@cdc.gov.
FOR FURTHER INFORMATION CONTACT:
Robbin Weyant, Director, Division of
Select Agents and Toxins, Centers for
Disease Control and Prevention, 1600
Clifton Road, NE., Mailstop A—46,
Atlanta, GA 30333. Telephone: (404)
718-2000.

SUPPLEMENTARY INFORMATION: The
Public Health Security and Bioterrorism
Preparedness and Response Act of 2002
(the Act) authorizes the Secretary to
regulate the possession, use, and
transfer of select agents and toxins that
have the potential to pose a severe
threat to public health and safety. These
regulations are set forth at 42 CFR part
73.

Criteria used to determine whether a
select agent or toxin should be included
under the provisions of these
regulations are based on:
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e The effect on human health as a
result of exposure to the agent or toxin,

e The degree of contagiousness of the
agent or toxin,

e The methods by which the agent or
toxin is transferred to humans,

e The availability and effectiveness of
pharmacotherapies and immunizations
to treat and prevent any illness resulting
from infection by the agent or toxin, and

e Any other criteria, including the
needs of children and other vulnerable
populations that the HHS Secretary
considers appropriate.

Based on these criteria, we are
proposing to amend the list of HHS
select agents and toxins by adding
Chapare virus to the list.

After consulting with subject matter
experts from CDC, the National
Institutes of Health (NIH), the Food and
Drug Administration (FDA), the United
States Department of Agriculture
(USDA)/Animal and Plant Health
Inspection Service (APHIS), USDA/
Agricultural Research Service (ARS),
USDA/CVB (Center for Veterinary
Biologics), and the Department of
Defense (DOD)/United States Army
Medical Research Institute for Infectious
Diseases (USAMRIID) and review of
relevant published studies, (including
Delgado S, Erickson BR, Agudo R, Blair
PJ, Vallejo E, et al. Chapare Virus, a
newly Discovered Arenavirus Isolated
from a Fatal Hemorrhagic Fever Case in
Bolivia. PLoS Pathog 4(4): €1000047,
April 2008. Available at http://
www.plospathogens.org), we believe the
Chapare virus should be added to the
list of HHS select agents and toxins.

The select agents and toxins that were
first listed in part 73 included “South
American Haemorrhagic Fever viruses
(Junin, Machupo, Sabia, Flexal,
Guanarito).” South American
arenaviruses are rodent-borne viruses,
some of which can be associated with
large haemorrhagic fever outbreaks, and
untreated case fatalities can be in excess
of 30 percent. CDC prepared the list of
select agents and toxins for a notice of
intent to issue regulations after
receiving extensive input from a group
of scientists from 21 Federal
government entities. Some public
comments on the notice objected to the
inclusion of certain other viruses. For
example, one commenter indicated that
monkeypox virus is not easily
transmissible to humans and has not
been demonstrated to result in high
levels of mortality. CDC included
monkeypox on the final rule list,
however, in part because it has
similarities with smallpox virus in that
monkeypox has a similar clinical
presentation. No commenters objected

to the listing of South American
haemorrhagic fever viruses.

In December 2003 and January 2004,
a small number of South American
haemorrhagic fever cases were reported
in rural Bolivia. Specimens were
available from one fatal case, which had
a clinical course that included fever,
headache, arthralgia, myalgia, and
vomiting with subsequent deterioration
and multiple haemorrhagic signs.
Isolated virus from two patient serum
samples were tested for genetic
similarity with other Clade B
arenaviruses known to cause
haemorrhagic fever. The complete
genome analysis showed that the virus
identified was a distinct new virus,
subsequently named Chapare. Chapare
virus was found to be most closely
related to Sabia virus (causative agent
for Brazilian haemorrhagic fever).

We will consider comments that are
received within 60 days of publication
of this notice in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments that
will be made to the rule as a result of
the comments.

If the proposed change is made, we
would also consider whether the
effective date for the regulation of the
possession, use, and transfer of this
agent should be phased in over a period
of time greater than a 30-day effective
date. We recognize that entities that
currently possess an agent that would
become regulated as a result of this
proposed amendment to the regulations
may need time to come into full
compliance with the requirements of the
regulations. In order to accommodate
these entities, we are proposing that the
Responsible Official at all unregistered
entities must submit registration
paperwork to include the new agent(s)
and any new laboratory areas, as
required in 42 CFR part 73 by 30 days
after the effective date and all
previously unregistered entities must be
in full compliance with the regulations
by 180 days after the effective date to
minimize the disruption of research.

Regulatory Analyses
Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be significant for the
purposes of Executive Order 12866 and
has been reviewed by the Office of
Management and Budget.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities.

Entities most likely to be affected by
this rule are laboratories and other
institutions conducting research and
related activities that involve the use of
an agent that would become regulated as
a result of this proposed amendment.
Even though we believe the impact of
these changes is expected to be
minimal, we will consider comments on
the impact of this proposed rule to
determine if there will be a significant
impact on small businesses.

Unfunded Mandates

The Unfunded Mandates Reform Act
at 2 U.S.C. 1532 requires that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector of
$100 million or more (adjusted for
inflation) in any given year. This
proposed rule is not expected to result
in any one-year expenditure that would
exceed this amount.

Executive Order 12988

This Notice of Proposed Rulemaking
has been reviewed under Executive
Order 12988, Civil Justice Reform. This
rule: (1) Would preempt all State and
local laws and regulations that are
inconsistent with this rule; (2) would
have no retroactive effect; and (3) would
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Executive Order 13132

This Notice of Proposed Rulemaking
has been reviewed under Executive
Order 13132, Federalism. The notice
does not propose any regulation that
would preempt State, local, and Indian
tribe requirements, or that would have
any substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.
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List of Subjects in 42 CFR Part 73

Biologics, Incorporation by reference,
Packaging and containers, Penalties,
Reporting and recordkeeping
requirements, Transportation.

Dated: August 5, 2009.
Kathleen Sebelius,
Secretary.

For the reasons stated in the
preamble, we are proposing to amend 42
CFR part 73 as follows:

PART 73—SELECT AGENTS AND
TOXINS

1. The authority citation for part 73
continues to read as follows:

Authority: 42 U.S.C. 262a; sections 201—
204, 221 and 231 of Title II of Public Law
107-188, 116 Stat. 637 (42 U.S.C. 262a).

2. Amend § 73.3 by revising the entry
for “South American Haemorrhagic
Fever viruses” in paragraph (b) and the
reference to it in paragraph (f)(3)(i) to
read as follows:

§73.3 HHS select agents and toxins.

* * * * *

(b)* E

South American Haemorrhagic Fever
viruses (Chapare, Junin, Machupo,
Sabia, Flexal, Guanarito)

* * * * *

(f) * % %
(3) * *x %

(i) * * * South American
Haemorrhagic Fever viruses (Chapare,
Junin, Machupo, Sabia, Flexal,
Guanarito) * * *.

* * * * *

§73.5 [Amended]

3. Amend paragraph (a)(3)(i) of § 73.5
by removing the phrase “South
American Haemorrhagic Fever viruses
(Junin, Machupo, Sabia, Flexal,
Guanarito)” and adding in its place
“South American Haemorrhagic Fever
viruses (Chapare, Junin, Machupo,
Sabia, Flexal, Guanarito)”.

§73.9 [Amended]

4. Amend paragraph (c)(1) of § 73.9 by
removing the phrase “South American
Haemorrhagic Fever viruses (Junin,
Machupo, Sabia, Flexal, Guanarito)”
and adding in its place “South
American Haemorrhagic Fever viruses
(Chapare, Junin, Machupo, Sabia,
Flexal, Guanarito)”.

[FR Doc. E9—19737 Filed 8-18-09; 8:45 am]
BILLING CODE 4160-17-P

FEDERAL MARITIME COMMISSION

46 CFR Part 535
[Docket No. 09-02]
RIN 3072-AC35

Repeal of Marine Terminal Agreement
Exemption

AGENCY: Federal Maritime Commission.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: In a proposed rule published
in the Federal Register on July 2, 2009,
the Federal Maritime Commission
proposed to repeal the exemption from
the 45-day waiting period requirement
applicable to certain Marine Terminal
Agreements. The Commission also
proposed to correct a typographical
error in its regulations. This document
extends the comment period.

DATES: Comments on the proposed rule
published July 2, 2009 (74 FR 31666),
are due by September 8, 2009.
ADDRESSES: Address all comments
concerning this proposed rule to: Karen
V. Gregory, Secretary, Federal Maritime
Commission, 800 North Capitol Street,
NW., Room 1046, Washington, DC
20573-0001, Secretary@fmc.gov, (202)
523-5725.

FOR FURTHER INFORMATION CONTACT:
Peter J. King, General Counsel, Federal
Maritime Commission, 800 North
Capitol Street, NW., Room 1018,
Washington, DC 20573-0001,
generalcounsel@fmc.gov, (202) 523—
5740.

Karen V. Gregory,

Secretary.

[FR Doc. E9—-19901 Filed 8—18—09; 8:45 am]
BILLING CODE P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1727; MB Docket No. 09—130; RM—
11538]

Radio Broadcasting Services; Maupin,
OR

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Audio Division at the
request of Maupin Broadcasting
Company proposes the allotment of
Channel 244C2 at Maupin, Oregon, as
its first local service. A staff engineering
analysis indicates that Channel 244C2
can be allotted to Maupin consistent

with the minimum distance separation
requirements of the Rules with a site
restriction 1.2 kilometers (0.7 miles)
west located at reference coordinates
45-10-24 NL and 121-05—43 WL.

DATES: Comments must be filed on or
before September 24, 2009, and reply
comments on or before October 9, 2009.

ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner, as follows: Mathew
H. McCormick, Esq., c/o Maupin
Broadcasting Company, Fletcher, Heald
& Hildreth, PLC, 1300 North 17th Street,
11th Floor. Arlington, Virginia 22209.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-130, adopted July 30, 2009, and
released August 3, 2009. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
1I, CY—-A257, 445 Twelfth Street, SW.,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800-378-3160 or via e-mail http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.
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List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by adding Maupin, Channel 244C2.

Andrew J. Rhodes,

Senior Counsel, Allocations, Audio Division,
Media Bureau, Federal Communications
Commission.

[FR Doc. E9-19872 Filed 8—18-09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1795; MB Docket No. 09-146; RM-
11553]

Television Broadcasting Services;
Chicago, IL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by WLS
Television, Inc. (“WLS”’), the licensee of
station WLS-TV, DTV channel 7,
Chicago, lllinois. WLS-TV requests the
substitution of transition DTV channel
44 for its post-transition DTV channel 7
at Chicago.

DATES: Comments must be filed on or
before September 3, 2009, and reply
comments on or before September 14,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Tom W. Davidson, Esq., Akin Gump
Strauss Hauer & Feld, LLP, 1333 New
Hampshire Ave., NW., Washington, DC
20026.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418—-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MB Docket No.
09-146, adopted August 11, 2009, and
released August 12, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC, 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622() [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Illinois, is amended by adding
DTV channel 44 and removing DTV
channel 7 at Chicago.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9-19875 Filed 8—18-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[FWS-R8-ES-2008-0049;1111 FY08 MO-B2]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List the Ashy Storm-Petrel
as Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12—-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12—month finding on a petition to list
the ashy storm-petrel (Oceanodroma
homochroa) as threatened or
endangered, under the Endangered
Species Act of 1973, as amended (Act).
After a thorough review of all available
scientific and commercial information,
we find that listing the ashy storm-
petrel is not warranted. We ask the
public to continue to submit to us any
new information concerning the status
of, and threats to, this species. This
information will help us to monitor and
encourage the conservation of this
species.

DATES: The finding announced in the
document was made on August 19,
2009.

ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov and http://
www.fws.gov/arcata/. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, Arcata Fish and
Wildlife Office, 1655 Heindon Road,
Arcata, CA 95521; telephone 707-822-
7201; facsimile 707-822-8411. Please
submit any new information, materials,
comments, or questions concerning this
finding to the above address.

FOR FURTHER INFORMATION CONTACT:
Randy Brown, (Acting) Field
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Supervisor, U.S. Fish and Wildlife
Service, Arcata Fish and Wildlife Office
(see ADDRESSES section). If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.) requires that, for
any petition to revise the Lists of
Endangered and Threatened Wildlife
and Plants that contains substantial
scientific and commercial information
that listing may be warranted, we make
a finding within 12 months of the date
of our receipt of the petition on whether
the petitioned action is: (a) Not
warranted, (b) warranted, or (c)
warranted, but the immediate proposal
of a regulation implementing the
petitioned action is precluded by other
pending proposals to determine whether
any species is threatened or endangered,
and expeditious progress is being made
to add or remove qualified species from
the Lists of Endangered and Threatened
Wildlife and Plants. Such 12—month
findings are to be published promptly in
the Federal Register. Section 4(b)(3)(C)
of the Act requires that we treat a
petition for which the requested action
is found to be warranted but precluded
as though resubmitted on the date of
such finding, and we must make a
subsequent finding within 12 months.

Previous Federal Actions

On October 16, 2007, we received a
petition, dated October 15, 2007, from
the Center for Biological Diversity (CBD
or petitioner), requesting that we list the
ashy storm-petrel as a threatened or
endangered species throughout its range
and that we concurrently designate
critical habitat (CBD 2007, pp. 1-51). In
response to the petition, we sent a letter
to the petitioner dated January 11, 2008,
stating that we had secured funding and
that we anticipated making an initial
finding as to whether the petition
contained substantial information
indicating listing the ashy storm-petrel
may be warranted in Fiscal Year 2008.
We also concluded in our January 11,
2008, letter that emergency listing of the
ashy storm-petrel was not warranted.
On May 15, 2008, we published a 90—
day petition finding (73 FR 28080) in
which we concluded that the petition
provided substantial information
indicating that listing of the ashy storm-
petrel may be warranted, and we
initiated a status review. This notice
constitutes the 12—-month finding on the
petition, dated October 15, 2007, to list
the ashy storm-petrel as threatened or
endangered.

Species Description

The ashy storm-petrel is a seabird
species belonging to the order
Procellariiformes, family Hydrobatidae.
The ashy storm-petrel is one of five
storm-petrel species (including fork-
tailed (Oceanodroma furcata), Leach’s
(O. Ieucorhoa), black (O. melania), and
least (O. microsoma) storm-petrels) that
nest on islands along the west coast of
North America (Harrison 1983, pp. 272-
278). The ashy storm-petrel is a smoke-
gray, medium-sized bird with long
slender wings, a long forked tail, and
webbed feet (Ainley 1995, p. 2).

Ashy storm-petrels have been
confirmed to breed at 26 locations (on
islands and offshore rocks) from
Mendocino County, California, south to
Todos Santos Islands, west of Ensenada,
Baja California, Mexico (Carter ef al.
1992, pp. 77-81; Ainley 1995, p. 2;
Carter et al. 2006, p. 6; Carter et al.
2008a, p. 118). Greater than 95 percent
of the species breeds in two population
centers at the Farallon Islands and in
the California Channel Islands (Sowls et
al. 1980, p. 24; Ainley et al. 1990, p.
135; Carter et al. 1992, p. 86). Anacapa,
San Miguel, Santa Cruz, Santa Rosa, San
Clemente, San Nicholas, Santa Barbara,
and Santa Catalina islands comprise the
Channel Islands.

Ashy storm-petrels occur at their
breeding colonies nearly year-round and
occur in greater numbers from February
through October (Ainley 1995, p. 5).
Like other procellariids, ashy storm-
petrels are highly philopatric; that is,
birds usually return in consecutive
years to the same breeding site or colony
from which they were raised as chicks
(James-Veitch 1970, p. 81; Warham
1990, p. 12). Ashy storm-petrels do not
excavate burrows; rather, they nest in
crevices of talus slopes, rock walls, sea
caves, cliffs, and driftwood (James-
Veitch 1970, pp. 87-88; Ainley et al.
1990, p. 147; Mclver 2002, p. 1). The
breeding season is protracted, and
breeding activities (courtship, egg-
laying, chick-rearing) at nesting
locations occur from February through
January of the following year (James-
Veitch 1970, p. 71, Ainley et al. 1974,
p- 301). During the pre-egg period, adult
ashy storm-petrels begin to visit nesting
sites in February (Ainley et al. 1974, p.
301; Ainley 1995, p. 5). Throughout the
fledging period, the number of visiting
adults declines (Ainley et al. 1974, p.
301). At Southeast Farallon Island,
Ainley et al. (1974, p. 301) reported that
immature (non-breeding) ashy storm-
petrels visited the island from April
through early July. The egg-laying
period extends from late April to
October, peaking in June and July

(James-Veitch 1970, p. 243; Ainley et al.
1990, p. 148; Mclver 2002, p. 17). Clutch
size is one egg per year, and parents
alternate incubation bouts during a 44—
day incubation period (James-Veitch
1970, p. 244; Ainley 1995, p. 6). Less
than about 4 percent of all eggs laid are
replacement (or re-lay) eggs, laid after
the failure of a first egg (Ainley et al.
1990, p. 148; Mclver 2002, p. 18).
Hatchlings are “semi-precocial” (James-
Veitch 1970, p. 128). The term semi-
precocial describes young that have
characteristics of precocial young at
hatching (open eyes, downy, capacity to
leave the nest), but that remain at the
nest and are cared for by parents until
close to adult size (Sibley 2001, p. 573).
Once hatched, the nestling is brooded
for about 5 days, after which it remains
alone in the nest site for an additional
75 to 85 days (James-Veitch 1970, pp.
141, 212; Ainley et al. 1990, p. 152). It
is fed irregularly (1 to 3 nights on
average) during brief, nocturnal visits by
its parents from feeding areas at sea
(James-Veitch 1970, pp. 180-208).
Fledging occurs at night, from late
August to January, and once they leave
the nest, fledglings are independent of
their parents (Ainley et al. 1974, p. 303;
Mclver 2002, p. 36). Peak fledging
occurs in early to mid-October (Mclver
2002, p. 18).

The nocturnal activity (return to and
departure from nest) and crevice nesting
of the ashy storm-petrel are believed to
be adaptations to avoid predation by
diurnal predators, such as western gulls
(Larus occidentalis), peregrine falcons
(Falco peregrinus), and common ravens
(Corvus corax) (Ainley 1995, p. 5;
Mclver and Carter 2006, p. 3). Ashy
storm-petrels are susceptible to
predation at night by burrowing owls
(Athene cunicularia) and barn owls
(Tyto alba) (Ainley 1995, p. 5; Mclver
2002, p. 30). Nesting in crevices and
burrows on remote headlands, offshore
rocks, and islands generally reduces
predation of storm-petrels by
mammalian predators (Warham 1990, p.
13). Known mammalian predators of
ashy storm-petrels and their eggs
include house mice (Mus musculus),
deer mice (Peromyscus maniculatus),
and island spotted skunks (Spilogale
gracilis amphiala) (Ainley et al. 1990, p.
146; Mclver 2002, pp. 40-41; Mclver and
Carter 2006, p. 3).

Obtaining direct population counts of
ashy storm-petrels is difficult because
the species often nests in deep,
inaccessible crevices (Carter et al. 1992,
p. 77; Sydeman et al. 1998a, p. 438).
Techniques for estimating population
size at breeding locations have included
counting crevices and applying
correction factors to account for burrow
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occupancy, mark and recapture using
mist nests, and direct observation of
nest sites. Estimates of breeding ashy
storm-petrels for California have ranged
from 5,187 (Sowls et al. 1980, p. 25) to

7,209 (Carter et al. 1992, p. 1-87).
Additional colony sites and larger ashy
storm-petrel numbers have been found
at several locations in the Channel
Islands and along the mainland coast of

California (Carter et al. 2008a, p. 119).
Table 1 provides various estimates of
numbers of breeding ashy storm-petrels
at 26 locations in California and Baja
California Norte, Mexico.

TABLE 1. ESTIMATES OF NUMBERS OF BREEDING ASHY STORM-PETRELS AT 26 LOCATIONS IN CALIFORNIA (UNITED
STATES) AND BAJA CALIFORNIA NORTE (MEXICO).

Qunestiper | SeimatedNe. | pigadng B

1 Bird Rock near Greenwood, Mendocino County BLM 10 1,2,3
2 Caspar, near Point Cabrillo, Mendocino County BLM 10 1,2,3
3 Bird Rock, Marin County NPS 10 4
4 Stormy Stack, Marin County NPS 10 4
5a Southeast Farallon Island FWS 4,000 5
5b Southeast Farallon Island FWS 3,402 6
5c Southeast Farallon Island FWS 1,990 6
6 Castle/Hurricane Colony Complex, Monterey County BLM 60 7
7 Castle Rock, Santa Barbara County USN/NPS 200 8
8 Prince Island USN/NPS 1,154 1
9 Shipwreck Cave, Santa Cruz Island TNC/NPS 20 9
10 Dry Sandy Beach Cave, Santa Cruz Island TNC/NPS 80 10,11,12,13
11 Del Mar Rock, Santa Cruz Island NPS 10 1
12 Cave of the Bird’s Eggs, Santa Cruz Island TNC/NPS 52 10,11,12,13
13 Diablo Rocks, Santa Cruz Island NPS 20 8
14 Orizaba (“Sppit”) Rock, Santa Cruz Island NPS 40 10,11,12,13
15 Bat Cave, Santa Cruz Island NPS 48 10,11,12,13
16 Cavern Point Cove Caves, Santa Cruz Island NPS 0 10,11,12,13
17 Scorpion Rocks, Santa Cruz Island NPS 140 1
18 Willows Anchorage Rocks, Santa Cruz Island NPS 111 1
19 Gull Island NPS 2 8
20 Santa Barbara Island NPS 874 1
21 Suitil Island NPS 586 1
22 Shag Rock NPS 10 13
23 Ship Rock, Santa Catalina Island BLM 2 14
24 Seal Cove Area, San Clemente Island BLM 10 15
25 Islas Los Coronados, Mexico MX 100 16
26 Islas Todos Santos, Mexico MX 10 17

Total, if using line 5a 7,569

Total, if using line 5b 6,971

Total, if using line 5¢ 5,559

agntity listed once if same for both ownership and management, as follows: Bureau of Land Management (BLM); Mexican Government (MX);
National Park Service (NPS); The Nature Conservancy (TNC); U.S. Fish and Wildlife Service (FWS); and U.S. Navy (USN).
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bSources are as follows: 1-Carter et al. 1992; 2-Carter et al. 2008a; 3-Carter et al. unpublished notes; 4-Whitworth et al. 2002; 5-Ainley and
Lewis 1974; 6-Sydeman et al. 1998a; 7-McChesney et al. 2000; 8-Hunt et al. 1979; 9-H. Carter, unpublished data; 10-Mclver 2002; 11-Mclver
and Carter 2006; 12-Carter et al. 2007; 13-Mclver et al. 2008; 14-FWS estimate, based on Carter et al. 2008a; 15-H. Carter and D. Whitworth,
unpublished data; 16-Carter et al. 2006a; and 17-Carter et al 2006b.

Four thousand to six thousand ashy
storm-petrels are usually observed in
the fall in Monterey Bay, approximately
3 to 10 miles (mi) (5 to 16 kilometers
(km)) offshore from the town of Moss
Landing, California. As many as 10,000
ashy storm-petrels were estimated to be
present in Monterey Bay in October
1977 and in September 2008 (Roberson
1985, p. 42; Shearwater Journeys 2008).
However, both of these estimates were
from non-standardized visual estimates.

Spear and Ainley (2007, p. 27)
examined the seasonal at-sea
distributions and abundance of storm-
petrel species (including ashy storm-
petrels) with generalized additive
models, and estimated 4,207 and 7,287
birds during autumn and spring,
respectively (95 percent confidence
interval: 2,700 to 6,400 in autumn and
4,500 to 9,070 in spring) off of Sonoma
to Monterey counties. Spear and Ainley
(2007, p. 7) suggested that higher
numbers of ashy storm-petrels may
occur at Southeast Farallon Island, and
other of the Farallon Islands, than have
previously been reported. The total
population of ashy storm-petrels
(including breeders and non-breeders)
has been estimated to be approximately
10,000 birds (Sowls et al. 1980, p. 24;
Ainley 1995, p.1). Based on estimates at
breeding locations and at-sea
observations in Monterey Bay and off
Sonoma to Monterey counties, we
consider 7,000 to 10,000 birds to be a
reasonable estimate of the total
population size of ashy storm-petrels.
However, based on other visual
estimates mentioned above, the total
population could be as high as 13,000
birds.

More ashy storm-petrels breed at
Southeast Farallon Island than at any
other single location (Sowls et al. 1980,
p. 24; Carter et al. 1992, p. I-78).
Assessing population size and trends
has been done through capture-

recapture techniques using audio
playback and mist nets (see Ainley and
Lewis 1974, p. 435; Sydeman et al.
1998a, p. 438). Ainley and Lewis (1974,
Pp- 432-435) estimated 4,000 breeding
ashy storm-petrels at Southeast Farallon
Island in years 1971 to 1972, from birds
captured and recaptured in mist nets at
night. Sydeman et al. (1998a, p. 438-
442) re-analyzed data from Southeast
Farallon Island for years 1971 and 1972
(Ainley and Lewis 1974) and included
data from year 1992 to estimate 6,461
total ashy storm-petrels and 3,402
breeding ashy storm-petrels in 1971 to
1972, and 4,284 total ashy storm-petrels
and 1,990 breeding ashy storm-petrels
in 1992. Based on comparison of these
data sets, Sydeman et al. (1998a, p. 442)
suggested declines of 34 percent and 42
percent in the total population and
breeding population of ashy storm-
petrels, respectively, at Southeast
Farallon Island. Sydeman et al. (1998a,
PP 445-446) reported that this decline
occurred in prime storm-petrel nesting
habitat, and suggested that this decline
in population size at Southeast Farallon
Island was due to, in part, an increase
in the predation rate on ashy storm-
petrel adults and sub-adults by western
gulls and burrowing owls. We interpret
these results cautiously because they are
based on two data points: one from 1972
and one 20 years later from 1992.
Sydeman et al. (1998b, pp. 1-74)
conducted a population viability
assessment of ashy storm-petrels at
Southeast Farallon Island, quantitatively
examining the effects of predation on
population decrease of ashy storm-
petrels. Sydeman et al. (1998b, pp. 1-2)
estimated a 2.87 percent decline in the
population of ashy storm-petrels from
1972 to 1992 and hypothesized that
removal of western gull predation
would produce a stable population.
They also stated, given current
population parameters and predation

rates, the population of ashy storm-
petrels faces a high probability of quasi-
extinction within 50 years (Sydeman et
al. 1998b, p. 2). Since 1992, capture-
recapture of ashy storm-petrels at
Southeast Farallon Island has continued
and techniques have been further
standardized (McChesney 2008, p. 4).
Using data from 1999 to 2007, Warzybok
and Bradley (2007, p. 17) describe
analysis of capture-recapture data that
shows increasing capture rates and
increasing survival of ashy storm-
petrels. Specifically, they report the
mean standardized capture rate (number
of birds caught per hour of effort)
increased from approximately 13 birds
per hour to 38 birds per hour between
1999 and 2005 but declined slightly in
2006. The mean capture rate for 2007
was 39 birds per hour (Warzybok and
Bradley 2007, p. 17). The authors also
note that there were a greater number of
occupied nesting sites than in previous
years. Although there are caveats
associated with Warzybok and Bradley’s
(2007) analysis (See Factor C: Disease
and Predation section below), their
report represents the best available
information to date and suggests an
increasing population of ashy storm-
petrels.

Research on reproductive success (or
productivity, defined as number of
fledged chicks per adult pair) of the
ashy storm-petrel has been conducted
only at Southeast Farallon Island
(James-Veitch 1970, pp. 1-366; Ainley et
al. 1990, pp. 128-162; Sydeman et al.
1998a, pp. 1-74; PRBO Conservation
Science,) and Santa Cruz Island (Mclver
2002, pp. 1-70; Mclver and Carter 2006,
pp. 1-6; Carter et al. 2007, pp. 1-32;
Mclver et al. 2008, pp. 1-23; Mclver et
al. 2009, pp. 1-30; Mclver et al., in
preparation, pp. 1-23). Reported
productivity values are presented in
Table 2.

TABLE 2. AVERAGE VALUES FOR PRODUCTIVITY (FLEDGED CHICKS PER ADULT PAIR) OF ASHY STORM-PETRELS AT SOUTH-
EAST FARALLON ISLAND AND SANTA CRUZ ISLAND, CALIFORNIA, FOR SEVERAL STUDIES DURING 1964-1966 AND
1971-2008. SAMPLE SIZES ARE SHOWN IN PARENTHESES.

Location Productivity Years Source
Southeast Farallon Island 0.422(n = 184) 1964-1966 James-Veitch (1970)
Southeast Farallon Island 0.69(n = 356) 1972-1983b Ainley and Boekelheide (1990)
Southeast Farallon Island 0.749(n = 540) 1971-1992b Sydeman et al. (1998b)
Southeast Farallon Island 0.54¢(n = 283) 1996-2007¢ PRBO Conservation Science unpublished data; Warzybok
and Bradley (2007)
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TABLE 2. AVERAGE VALUES FOR PRODUCTIVITY (FLEDGED CHICKS PER ADULT PAIR) OF ASHY STORM-PETRELS AT SOUTH-
EAST FARALLON ISLAND AND SANTA CRUZ ISLAND, CALIFORNIA, FOR SEVERAL STUDIES DURING 1964-1966 AND
1971-2008. SAMPLE SIZES ARE SHOWN IN PARENTHESES.—Continued

Location Productivity Years Source
Santa Cruz Island 0.55(n = 477) 1995-1998 Mclver et al. in preparation, Table 4
Santa Cruz Island 0.65(n = 293) 2005-2008 Mclver et al. in preparation, Table 4; Mclver et al. (2009)

aResearcher disturbance (daily nest checks) negatively affected productivity.
bExcludes year 1977, when researcher disturbance negatively affected productivity.
cSample sizes not provided for year 1996-2005, so annual sample size during this time period. assumed at 22 nests, based on average sam-

ple size in Sydeman et al. (1998b).
dBased on two data points.
eBased on yearly date.

No data are currently available
regarding adult life span, survivorship,
and age at first breeding for ashy storm-
petrels (Ainley 1995, p. 8). However,
like other procellariids, storm-petrels
are long-lived (Warham 1996, p. 20).
Some ashy storm-petrels reach 25 years
old (Sydeman et al. 1998b, p. 7), and
breeding adults over 20 years in age
have been reported in the closely related
Leach’s storm-petrel (Morse and
Bucheister 1977, p. 344). Mean age of
first breeding in the Leach’s storm-petrel
has been reported at 5.9 years £ 1.3
years (Huntington et al. 1996, p. 19).
Sydeman et al. (1998b, p. 7) concluded
that 90 percent of adult ashy storm-
petrels were capable of breeding at 6
years of age.

Marine Environment

Ashy storm-petrels are not as
migratory as other storm-petrel species,
foraging primarily in the California
Current, from northern California to
central Baja California, Mexico; the
birds forage in areas of upwelling,
seaward of the continental shelf, near
islands and the coast (Ainley et al. 1974,
p. 300; Briggs et al. 1987, p. 23; Mason
et al. 2007, p. 60). The California
Current flows along the west coast of
North America, and like three other
major, global, eastern boundary (along
the eastern edges of oceanic gyres and
the western edges of continents)
currents, is characterized by the
upwelling of cool, nutrient-rich waters,
which results in increased productivity
of the ocean (i.e., production of
phytoplankton and zooplankton) in the
region (Hickey 1993, pp. 19-70). The
California Current extends about 190 mi
(300 km) offshore from southern British
Columbia, Canada, to Baja California,
Mexico, and is comprised of a
southward surface current, and a
northward (poleward) undercurrent and
surface countercurrents (Miller et al.
1999, p. 1; Dailey et al. 1993, pp. 8-10).
Upwelling is an oceanographic
phenomenon that involves wind-driven
motion of dense, cooler, and usually

nutrient-rich water towards the ocean
surface, which replaces the warmer and
usually nutrient-depleted surface water
(Smith 1983, pp. 1-2). Coastal upwelling
replenishes nutrients in the euphotic
zone (zone of water where
photosynthesis occurs), resulting in
increased productivity in higher trophic
levels (position within the food chain)
(Batchelder et al. 2002, p. 37).

Crossin (1974, p. 176) observed ashy
storm-petrels as far north as latitude 49°
N, as far south as latitude 7° S, and
approximately 300 mi (480 km) from
shore near latitude 14° N. However,
Spear and Ainley (2007, p. 7) disputed
these observations and state that these
observations likely represented
misidentified dark-rumped Leach’s
storm-petrels. At-sea observations of
ashy storm-petrels south of Islas San
Benitos, Mexico (latitude 28° N) are
unusual, and most observations of the
species are off the coasts of California
and Baja California Norte, Mexico
(Briggs et al. 1987, p. 23; Ainley 1995,
p- 2). Aerial and boat observations at-sea
confirm that the species is associated
with pelagic (offshore) waters along the
slope of and just seaward of the
Continental Shelf and the Monterey
Submarine Canyon, and less often in
neritic (nearshore) waters (Briggs et al.
1987, p. 23; Mason et al. 2007, pp. 56-
60; Adams and Takekawa 2008, pp. 12-
13). Ashy storm-petrels are not known
to be associated with the deeper and
warmer oceanic waters west of the
California Current, unlike the closely-
related Leach’s storm-petrel (Ainley et
al. 1974, pp. 299-300). Thus, the Service
considers the at-sea geographic
distribution (i.e., marine range) of the
ashy storm-petrel to include waters off
the western coast of North America,
from latitude 42° N (approximately the
California-Oregon State line) south to
latitude 28° N (approximately Islas San
Benitos, Mexico), and approximately 75
mi (120 km) out to sea from mainland
and island coasts. The diet of ashy
storm-petrels has not been extensively

studied, but likely includes euphausiids
(Euphausia spp., Thysanoessa), other
crustaceans, larval lanternfish,
unidentified fish, fish eggs, and squid
(Warham 1990, p. 186; McChesney
1999, pers. com.; Adams and Takekawa
2008, p. 14).

Summary of Factors Affecting the
Species

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations at 50 CFR
part 424 set forth procedures for adding
species to the Federal List of
Endangered and Threatened Wildlife. In
making this finding, we summarize
below information regarding the status
and threats to this species in relation to
the five factors in section 4(a)(1) of the
Act. In our 90—day finding for this
petition (73 FR 28080), we organized
potential threats under the five factors
according to how they were organized
and described in the petition. In this
12—month finding, we analyze all of the
potential threats described in the
petition, but have reorganized them
slightly under the factors that more
appropriately categorize them. In
making our 12—month finding, we
considered and evaluated all scientific
and commercial information available,
including information received during
and after the public comment period
that ended July 14, 2008.

Factor A: The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range

Like most other procellariids, ashy
storm-petrels feed mostly offshore or
pelagically (Warham 1990, p. 10; Ainley
1995, p. 2) and return to land to breed
at locations on islands and offshore
rocks protected from mammalian
predators (Warham 1990, p. 13; Ainley
1995, p. 3). Consequently, in this
section, we describe various threats that
may destroy, modify, or curtail the ashy
storm-petrel’s marine and terrestrial
habitats and range. The petitioner
asserts that the ashy storm-petrel is
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being or will be negatively affected by
current and future climate change
(specific effects: reduction in ocean
productivity; ocean acidification; and
sea level rise), tourism (specific effects:
disturbance of habitats and nesting
birds), and introduced grasses (CBD
2007, p. 15). The petitioner further
asserts that the ashy storm-petrel’s at-
sea foraging habitat is being degraded by
artificial (human-caused) light
pollution, chemical and plastics
pollution, and current and future
oceanic changes related to climate
change resulting from greenhouse gas
emissions (CBD, p. 15); We
addresspotential threats posed by
artificial light pollution and chemical
and plastics pollution under Factor E
below. In this 12—month finding, we
discuss under Factor A the following
potential threats: (1) Climate change and
associated effects—specifically, reduced
productivity, ocean acidification, and
sea-level rise; (2) introduced grasses;
and (3) degradation of nesting habitats
from tourism and military operations.
The petitioner states that global
warming will likely affect the ashy
storm-petrel by causing warmer water
and reduced upwelling, which reduces
primary productivity in the California
current system that would in turn
decrease ashy storm-petrel breeding
success and perhaps survival; global
warming is leading to more intense El
Nifio events that could lead to ashy
storm-petrel breeding failures; sea-level
rise will eliminate important ashy
storm-petrel breeding habitat in sea
caves and off-shore rocks in the Channel
Islands; and ocean acidification may
lead to declines in the prey species
upon which petrels depend (CBD 2007,
p 2). We discuss first below the various
climate-related factors affecting ashy
storm-petrels.

EI Nifio and Reduced Productivity

The term El Nifio-Southern
Oscillation (hereafter, E1 Nifo) is used
to describe periodic basin-wide changes
in air-sea interaction in the equatorial
Pacific Ocean region, which result in
increased sea-surface temperatures,
reduced flow of eastern boundary
currents, and reduced coastal upwelling
(Norton and McLain 1994, pp. 16,019—
16,030; Schwing et al. 2002, p. 461). La
Nifia events (sometimes called anti-El
Nifio or cold-water events) produce
effects in the northeast Pacific Ocean
that tend to be the reverse of those that
occur during El Nifio events; during La
Nifia events, strong upwelling-favorable
winds and a shallow thermocline (zone
of rapid temperature change with
increased depth that typically separates
warm and cold water) result in colder,

more nutrient-rich waters than usual
(Murphree and Reynolds 1995, p. 52;
Oedekoven et al. 2001, p. 266). In
addition to inter-annual climate events
such as El Nifio and La Nifia, the mid-
latitude Pacific Ocean experiences
warm and cool phases that occur on
decadal time scales (Mantua 2000, p. 2).
The term ‘“Pacific Decadal Oscillation”
was coined to describe long-term
climate variability in the Pacific Ocean,
in which there are observed warm and
cool phases, or ‘‘regime shifts” (Mantua
et al. 1997, pp. 1069-1079).

The California Current system is
affected by inter-annual (ENSO-related
(El Nifio/La Nifia)) and inter-decadal
(Pacific Decadal Oscillation) climatic
processes. The petitioner cites
Behrenfeld et al. (2006, pp. 752-755) to
describe significant global declines in
net primary production between years
1997 and 2005, attributed to reduced
nutrient enhancement due to ocean
surface warming (CBD 2007, p. 25).
Specific to the marine range of the ashy
storm-petrel, the petitioner states that
the California Current System has
experienced some of the most well-
documented changes in ocean climate
due to global warming (CBD 2007, p.
25). The petition cites several examples
of changes in the California Current
System, which it attributes to climate
change, that all relate to reduced ocean
productivity, including: reduction in
zooplankton biomass and increased sea
surface temperatures (Roemmich and
McGowan 1995, pp. 1324-1326; Lynn et
al. 1998, pp. 25-49); upwelling of
warmer, nutrient-depleted waters,
which leads to breeding failures,
mortality, and population declines
across trophic levels (Barber and Chavez
1983, pp. 1203-1210); delay in the onset
of spring upwelling (Schwing et al.
2006, pp. 1-5); anomalously warm
water, low nutrient levels, and low
primary production (Thomas and
Brickley 2006, pp. 1-5); reduced
zooplankton biomass (Mackas et al.
2006, pp. 1-7); unprecedented seabird
breeding failures (Sydeman et al. 2006,
pp- 1-5); and anomalously low
recruitment of rocky intertidal
organisms (Barth et al. 2007, pp. 3719-
3724). Specific changes in the California
Current that may negatively affect the
ashy storm-petrel are discussed below.

Roemmich and McGowan (1995, pp.
1324-1326) described 43 years (from
1951 to 1993) of observations off the
southern California coast. They reported
that zooplankton had decreased by 80
percent, and that surface temperatures
taken during transects off Point
Conception and Orange County
(approximately) warmed by an average
of 2.2 °F (1.2 °C) and 2.3 °F (1.6 °C),

respectively, during this period. They
suggested that the zooplankton decline
was directly related to and caused by
the observed warming (Roemmich and
McGowan 1995, p. 1325). The petitioner
cited Schwing et al. (2006, pp. 1-5),
Barth et al. (2007, pp. 3719-3724), and
Sydeman et al. (2006, pp. 1-5) to
describe a delay in the onset of spring
upwelling in the northern California
Current that resulted in breeding
failures of Cassin’s auklets
(Ptychoramphus aleuticus) at Southeast
Farallon Island, and at Triangle Island,
British Columbia, in 2005 (CBD 2007, p.
25). At Southeast Farallon Island,
Cassin’s auklets also failed to breed in
2006 as well, likely as a result of warm-
water conditions, reduced upwelling,
and reduced availability of krill
(Warzybok et al. 2006, pp. 12-14).

At Southeast Farallon Island,
productivity (chicks fledged per
breeding pair) of ashy storm-petrels was
0.56 in 2005, and 0.48 in 2006
(Warzybok et al. 2006, p. 7). At Santa
Cruz Island, productivity of ashy storm-
petrels was 0.58 in 2005, and 0.68 in
2006 (Mclver et al. in preparation, tables
2-4). Sydeman et al. (2006, p. 1)
reported that euphausiid crustacean
(krill) biomass in the Gulf of the
Farallones was reduced in 2005, but
remained high south of Point
Conception. To successfully raise a
chick, an adult storm-petrel must obtain
enough food for itself, plus one-half the
food requirements of the chick, plus
food to fuel the metabolic costs of
transporting food to the nesting location
(Quinlan 1979, p. 103). Thus, if food
was less available to ashy storm-petrels
foraging north of Point Conception
(presumably, Southeast Farallon Island
breeders) in 2005 and 2006, adverse
affects may have appeared during the
chick stage, and this could explain (in
part) reduced breeding success at
Southeast Farallon Island in 2006.

Like Cassin’s auklets, ashy storm-
petrels feed on krill. However, unlike
Cassin’s auklets, ashy storm-petrels
have more extended incubation and
chick-rearing periods (per egg-laying
effort), and feed over a wider geographic
area; thus, they are likely more able to
exploit similar food resources when
these resources are reduced or more
patchily distributed. As stated earlier,
Cassin’s auklets failed to breed in 2005
and 2006, in contrast to ashy storm-
petrels, which did breed. Additionally,
Ainley (1990b, pp. 357-359) reported
that ashy storm-petrels showed the
lowest inter-annual variability in
productivity of any species breeding at
Southeast Farallon Island, for the years
1971 to 1983. Ashy storm-petrel
productivity was 0.64 and 0.69 in 1972
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(n =36) and 1973 (n = 35), respectively;
0.81in 1976 (n = 37); and 0.75 and 0.67
in 1982 (n = 28) and 1983 (n = 18),
respectively (Ainley and Boekelheide
1990, p. 392). This is of importance
because during this time period, El Nifio
events occurred in 1972-73, 1976, and
1982-83 (Ainley 1990a, p. 36). Ainley
(1990b, p. 371) reported that breeding
by other seabirds at Southeast Farallon
Island was poor to nonexistent in 1973,
1976, 1978, 1982, and 1983. As noted
above, ashy storm-petrels were the
exception to this observation; they bred
in all years of the study, and no clear
correlation between warm-water years
and reduced reproductive success
(productivity) was evident for this
species (Ainley and Boekelheide 1990,
p- 392). The only response to El Nifio
conditions that may be evident are
smaller numbers of ashy storm-petrels
breeding and delayed egglaying (later in
the season than in other years) (Ainley
and Boekelheide 1990, p. 392; Ainley et
al 1990, pp. 149-150). However, since
regular annual monitoring of nesting
activities began at Southeast Farallon
Island (in 1971) and at Santa Cruz
Island (in 1994), researchers have
observed ashy storm-petrels (on a
population level) breeding each year. In
research conducted in 1995-97 and
2005-07, Mclver et al. (in preparation, p.
10) report that reproductive success
(productivity) of ashy storm-petrels at
Santa Cruz Island did not appear to be
negatively affected by El Nifio
conditions (although timing of breeding
was later in 1998, an El Nifio year), and
no clear relationship between
oceanographic conditions in southern
California and reproductive success of
ashy storm-petrels was observed. As
presented above, this is supported by
data from research at Southeast Farallon
Island. Productivity of ashy storm-
petrels at Southeast Farallon Island
declined from the late 1980s to the mid-
1990s (Sydeman et al. 2001, p. 315; CBD
2007, p. 8; Warzybok and Bradley 2007,
p- 7). However, more recent data
indicate that this decline in productivity
has not continued. Warzybok and
Bradley (2007, p. 17) describe an
analysis of capture-recapture data that
shows increasing capture rates and
increasing survival of ashy storm-petrels
on Southeast Farallon Island. Based on
observed annual breeding and
reproductive success values of ashy
storm-petrels during El Nifio events, and
the low inter-annual variability in
reproductive success as reported by
Ainley and Boekelheide (1990, p. 392)
and Mclver (2002, p. 29), we conclude
there is no clear relationship between
reduced productivity of phytoplankton

and zooplankton in the California
Current due to El Nifio events and
reproductive success of ashy storm-
petrels.

As enumerated above, the petition
cited several examples of changes in the
California Current System, revolving
around ocean productivity, which the
petition claims has had an adverse effect
on ashy storm-petrels. Based on our
review of the available information, we
found that some species of seabirds
have experienced breeding failures in
certain years, which can be linked to El
Nifio events, warmer water, or lower
primary productivity. However,
productivity of the ashy storm-petrel
over approximately the past 40 years
does not show breeding failures in those
same years. This is likely due to the
species’ ability to exploit a wider range
of resources than other seabirds. Based
on the species’ response to El Nifio
events, we conclude the ashy storm-
petrel is not likely to be adversely
affected by potentially lower ocean
productivity due to long-term ocean
warming. In 2006, when Cassin’s
auklets failed to breed at Southeast
Farallon Island likely as a result of
warm-water conditions, reduced
upwelling, and reduced availability of
krill or a delay in the onset of spring
upwelling, ashy storm-petrels did breed
but had slightly lower productivity.
Based on this information, we do not
consider the delay in the onset of spring
upwelling to be a threat to the species.
Therefore, based on the best scientific
information available to the Service
regarding the effects of climate change,
including the effects of El Nifio and
changes in the California Current on
ocean productivity, we do not consider
this to be a significant threat to the ashy
storm-petrel at Southeast Farallon
Island, at the Channel Islands, or
rangewide.

Climate Change — Ocean Acidification

The petitioner claims that ocean
acidification may eventually have
detrimental impacts on the ashy storm-
petrel’s crustacean prey species (e.g.,
Euphausia pacifica, Thysannoessa
spinifera) that may be impaired in
building their exoskeletons in the
coming decades (CBD 2007, p. 29). The
petitioner cites Orr et al. (2005, p. 682)
that mid-latitude waters, where the
California Current Ecosystem is located,
are experiencing the largest decreases in
surface carbonate ion concentrations.

The chemical processes behind ocean
acidification are well known. The
presence of inorganic carbon in the
ocean is largely responsible for
controlling the pH (the measure of
acidity) of seawater, and dissolved

inorganic carbon in seawater exists in
three major forms, including a
bicarbonate ion, carbonate ion, and
aqueous carbon dioxide (Fabry et al.
2008, pp. 414-415). Human industrial
and land use activities are resulting in
increased atmospheric concentrations of
carbon dioxide (Feely et al. 2004, p.
362); much carbon dioxide is absorbed
by the oceans (Caldiera and Wickett
2003, p. 365; Sabine et al. 2004, p. 370).
When carbon dioxide dissolves in
water, carbonic acid is formed, most of
which quickly dissociates into a
hydrogen ion and a bicarbonate ion; the
hydrogen ion can further react with a
carbonate ion to form bicarbonate (Fabry
et al. 2008, p. 415). The effects of
increased absorption of carbon dioxide
by the oceans have been given the term
“ocean acidification” and include an
increase in concentrations of carbonic
acid, bicarbonate, and hydrogen ions; a
decrease in concentration of carbonate;
and a reduction in the pH level in
seawater (Caldiera and Wickett 2003, p.
365; Royal Society et al. 2005, p.16;
Fabry et al. 2008, p. 415). Pure water has
a pH of 7; solutions below pH 7 are
acidic, and solutions above pH 7 are
alkaline, or basic (summarized in Hardt
and Safina 2008, p. 1). Oceans are
slightly alkaline, with a pH of 8.1 (at
latitude 30°N, approximately; Caldiera
and Wickett 2005, p. 5). Measurements
of surface ocean pH in 2005 were 0.1
unit lower than preindustrial values
(prior to the 1850s) and could become
0.3 to 0.4 units lower by the end of the
21st century (Caldiera and Wickett
2005, p. 5). Marine organisms that
produce shells, such as corals, mollusks,
echinoderms, and crustaceans, require
carbonate ions to produce their calcium
carbonate shells and skeletons (Orr et al.
2005, p. 681; Fabry et al. 2008, p. 415).
There are three mineral forms of
calcium carbonate (magnesium-calcite,
aragonite, and calcite), and each has
different tendencies to dissolve
(solubility) in seawater (summarized in
Hardt and Safina 2008, p. 2). The
reaction of excess carbon dioxide with
seawater reduces the availability of
carbonate ions necessary for shell and
skeleton formation for these organisms
(Fabry et al. 2008, p. 415). Generally,
oceanic surface waters are saturated
with calcium carbonate, deeper waters
are under-saturated, and the depth
where waters transition from saturated
to unsaturated is called the saturation
horizon (summarized in Hardt and
Safina 2008, p. 2). A reduction in
carbonate ions causes all forms of
calcium carbonate to dissolve at
shallower depths, and causes a
reduction in the rate at which marine
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organisms can produce calcium
carbonate (summarized in Hardt and
Safina 2008, p. 2). In other words, once
formed, calcium carbonate will dissolve
back into the water unless the
surrounding seawater contains
sufficiently high concentrations of
carbonate ions (Royal Society et al.
2005, p. 10).

The major planktonic calcium
carbonate producers in the ocean are
coccolithophores (single-celled
phytoplankton), foraminifera (amoeboid
protists), and pteropods (marine
mollusks) (Fabry et al. 2008, p. 417).
Marine organisms act as a ‘biological
pump,” removing carbon dioxide and
nutrients from the surface ocean and
transferring these elements into the
deeper ocean and ocean bottom
(Zondervan et al. 2001, p. 507; Chen et
al. 2004, p.18).

Feely et al. (2008, pp. 1490-1492)
conducted hydrographic surveys along
the continental shelf of North America,
and found evidence for undersaturated
(with respect to aragonite) and low pH
(less than 7.75) waters at mid-shelf
depths of approximately 131 to 394 feet
(ft) (40 to 120 meters (m)) from about
middle California (latitude 37° N,
approximately) to Baja California Sur,
Mexico (latitude 26° N, approximately).
Feely et al. (2008, p. 1492) reported that
much of the corrosive character of these
waters is natural as the result of
respiration processes at intermediate
depths below the euphotic zone. Feely
et al. (2008, p. 1492) cautioned that the
California coastal region continues to
accumulate anthropogenic carbon
dioxide, and concluded that seasonal
upwelling processes enhance the
advancement of the corrosive deep
water into wide regions of the North
American continental shelf. Feely et al.
(2008, p. 1492) further reported that
little was known about how intermittent
exposure to acidified water might affect
the development of calcifying, or shell
building, organisms in this region.

The ecological effects of changing
ocean carbonate chemistry are uncertain
due to complexities of marine
ecosystems, and research to date has
focused on the impact of acidification
on calcifying organisms (Antarctic
Climate & Ecosystems Cooperative
Research Centre 2008, p. 7). Although
the chemical processes associated with
ocean acidification and the biological
processes involving the transport of
carbon in the oceans have been studied
and described in detail, little research
has been conducted to assess the
response of many zooplankton
populations, including euphausiids
(upon which ashy storm-petrels likely
feed), to ocean acidification (Fabry et al.

2008, p. 426). However, the Service is
aware of one study (Yamada and Ikeda
1999, pp. 62-67) that experimentally
tested the acute (lethal) effects of
lowered pH levels upon Euphausia
pacifica, a species of krill that occurs in
the northern Pacific Ocean and is a
known prey item of ashy storm-petrels.
Observing 5 juveniles and 20 nauplii
(the free-swimming first stage of the
larva) of Euphausia pacifica, Yamada
and Tkeda (1999, pp. 65) found
increased mortality with increased
exposure time and decreased pH (less
than 6.9). Based on their data, Yamada
and Ikeda (1999, p. 66) also suggested
that the ability to tolerate lowered pH
may be highly variable between and
possibly within species, as in the case
of nauplii and juveniles of Euphausia
pacifica. Yamada and Tkeda (1999, p.
66) suggested that information about pH
levels that induce chronic (sublethal)
effects would be more appropriate to
estimate the long-term consequences for
a given zooplankton population, in that
zooplankton may survive exposure to
lower pH levels but may be unable to
produce normal offspring. The Service
is also aware of research currently being
conducted to study the possible effects
of ocean acidification on euphausiids in
waters near Antarctica (see Rowbotham
2008, p. 1), but this research has just
begun and data are currently not
available (T. Berli, personal
communication 2008).

As stated in the Species Description
section, the diet of ashy storm-petrels
has not been extensively studied;
however, like other species of storm-
petrels, ashy storm-petrels likely feed on
euphausiids, juvenile lanternfish, fish
eggs, and other small fish that occur at
the surface of the ocean. Our review of
the available information did not reveal
any information regarding diet studies
or measurements of chick growth and
weight that indicate that ashy storm-
petrels are eating fewer euphausiids or
are providing less food to their chicks.
Additionally, our review of the available
information did not find any research
indicating that ocean acidification is
causing acute or chronic effects to
euphausiid populations that occur in
the California Current, or any other
species of krill that occur in the
California Current, on which ashy
storm-petrels feed. Although the
processes and potential effects of ocean
acidification on biological food webs
have been described, and experimental
research on Euphausia pacifica has
tested lethal effects of exposure to low
pH, our review of the available
information did not reveal any evidence
that demonstrates a direct link between

ocean acidification and reduced
abundance and survival of prey items
on which ashy storm-petrels depend.
Additionally, Ainley (1990b, p. 371)
reported that breeding by other seabirds
at Southeast Farallon Island was poor to
nonexistent during warm-water years
(El Nifio events). However, ashy storm-
petrels bred in years that other seabird
species did not (Ainley and Boekelheide
1990, p. 392), which is an indication
that the ashy storm-petrel is less
affected by changes in ocean
productivity than other species.
Therefore, based on our review of the
available information, we conclude that
the potential effects of ocean
acidification are not currently a
significant threat to ashy storm-petrels
based on the uncertainty of the
ecological effects of changing ocean
carbonate chemistry.

Published research and oceanographic
modeling does show that oceans are
acidifying, and we recognize that ashy
storm-petrels may be susceptible to
changes in the oceans’ chemistry in the
future. However, based on the best
scientific information available to the
Service regarding ocean acidification, at
this time we do not consider ocean
acidification to be a significant threat to
the ashy storm-petrel at Southeast
Farallon Island, at the Channel Islands,
or rangewide.

Climate Change — Sea Level Rise

The petitioner claims that climate
change will cause rises in the elevation
of the oceans that will have negative
consequences for ashy storm-petrels by
eliminating (presumably, by inundation
and submersion by seawater) important
habitat in sea caves and offshore rocks
in the California Channel Islands (CBD
2007, p. 28). Sea levels along the
California coast are projected to rise
approximately 1 ft (0.3 m) by 2050 and
approximately 3 ft (0.9 m) by 2100
(California Coastal Commission 2001,
pp- 14-15; Cayan et al. 2006, p. S71).
Future sea levels along the coast of
California will likely depend upon (in
part): future changes in global
temperatures; lag time between
atmospheric changes and oceanic
reactions; thermal expansion of ocean
water; effects of atmospheric
temperature changes on Antarctica;
melting of Greenland ice and other
glaciers; and local subsidence and uplift
of coastal areas (California Coastal
Commission 2001, p. 12). Gradual sea
level rises progressively worsen the
impacts of high tides (through erosion
and submersion), surge, and waves
resulting from storms (Cayan et al. 2008,
pp. S57-S58).
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We reviewed topographic maps and
information provided in Sowls et al.
(1980), Bunnell (1988), and Carter et al.

(1992; 2006a; 2006b) to estimate the
range of elevations above sea level of
suitable ashy storm-petrel habitat at

each of the 26 known breeding locations
(Table 3).

TABLE 3. ESTIMATED RANGE OF ELEVATION ABOVE SEA LEVEL (ASL) IN FEET (FT) AND METERS (M) OF KNOWN NESTING

HABITAT OF ASHY STORM-PETRELS.

Location
Number

Breeding Location Name

Elevation ASL

Prince Island

Santa Barbara Island ....
Sutil Island
Shag Rock

Bird Rock near Greenwood, Mendocino County ..
Caspar, near Point Cabrillo, Mendocino County ..
Bird Rock, Marin County
Stormy Stack, Marin County ...
Southeast Farallon Island
Castle/Hurricane Colony Complex, Monterey County
Castle Rock, Santa Barbara County
Shipwreck Cave, Santa Cruz Island
Dry Sandy Beach Cave, Santa Cruz Island
Del Mar Rock, Santa Cruz Island
Cave of the Birds Eggs, Santa Cruz Island
Diablo Rocks, Santa Cruz Island
Orizaba Rock, Santa Cruz Island
Bat Cave, Santa Cruz Island
Cavern Point Cove Caves, Santa Cruz Island ..
Scorpion Rocks, Santa Cruz Island
Willow Anchorage Rocks, Santa Cruz Island .
Gull Island, Santa Cruz Island ............ccccceeuee

Ship Rock, Santa Catalina Island .........
Seal Cove Area, San Clemente Island
Islas Los Coronados, Mexico
Islas Todos Santos, Mexico

10-40 ft (3-12 m)
10-40 ft (3-12 m)
10-40 ft (3-12 m)
10-50 ft (3-15 m)
10-330 ft (3-100 m)
10-100 ft (3-30 m)
20-80 ft (6-24 m)
20-300 ft (6-91 m)
5-15 ft (1.5-5 m)
5-15 ft (1.5-5 m)
5-20 ft (1.5-6 m)
5-10 ft (1.5-3 m)
10-40 ft (3-12 m)
10-30 ft (3-9 m)
5-20 ft (1.5-6 m)
0-10 ft (0-3 m)
10-40 ft (3-12 m)
10-40 ft (3-12 m)
10-100 ft (3-30 m)
10-600 ft (3-183 m)
10-250 ft (3-76 m)
10-50 ft (3-15 m)
5-20 ft (1.5-6 m)
10-50 ft (3-15 m)
10-100 ft (3-30 m)
10-100 ft (3-30 m)

The nesting habitat at the majority of
ashy storm-petrel breeding locations
will likely not be affected by the sea
level rise projected for California by
2100 (Table 3). Some nesting habitat at
only one location at Cavern Point Cove
Caves, Santa Cruz Island, would likely
be submerged if projected sea level rises
of 1 ft (0.3 m) by 2050 occur; much of
the nesting habitat at this location
would likely be submerged if the sea
level rises 3 ft (0.9 m) by year 2100.
Prior to the mortality event in 2008 at
this location (see Factor C), Cavern
Point Cove Caves had approximately 40
breeding birds annually. Some habitat at
other cave locations on Santa Cruz
Island may be susceptible to submersion
by seawater. For example, on Santa Cruz
Island in November 2008, Mclver et al.
(2009, p. 6) reported flooding by ocean
water in a sea cave that likely killed one
storm-petrel chick. Despite this unusual
event, the majority of the nesting habitat
in the sea caves at Santa Cruz Island
occurs greater than 3 ft (1 m) above
current sea level, and would not likely
be submerged during breeding season
months (April through November)
within the next 40 to 50 years. Winter
storm surges periodically wash all of the
sea caves at Santa Cruz Island, but these
storm events likely do not negatively

affect ashy storm-petrels, since most
ashy storm-petrels are not attending the
colonies during winter months (Ainley
1995, p. 5). In fact, past winter storms
have benefited ashy storm-petrels at
Santa Cruz Island by creating nesting
habitat; approximately 25 percent of
ashy storm-petrel nest sites in Bat Cave
occur among accumulated driftwood
debris (both human-made and natural)
that has washed into the cave during
past winter storm events.

Based on information available to the
Service regarding elevations (above
current sea level) of breeding locations
of ashy storm-petrels, and projected
estimates of sea level rise along the west
coast of North America during the 21st
century, we conclude that a small
portion of the total population of ashy
storm-petrels (approximately 0.8
percent) could be negatively affected by
rising sea levels by 2050. Therefore,
based on the best scientific information
available to the Service regarding
climate change-induced sea level rise, at
this time we do not consider this to be
a significant threat to the ashy storm-
petrel at Southeast Farallon Island, at
the Channel Islands, or rangewide.

Changes in Terrestrial Breeding Habitat

Introduced Grasses

The petitioner asserts that the ashy
storm-petrel’s island breeding habitats
are being modified and degraded by
introduced species and specifically, that
introduced grasses have increased at
Southeast Farallon Island, causing some
nesting areas to be unusable for ashy
storm-petrels (CBD 2007, p. 30). In
addition, the petitioner claims that
introduced grasses are widespread at all
ashy storm-petrel colonies and that their
effects have not been evaluated (CBD
2007, p. 30). Ainley (1995, p. 9)
describes introduced grasses as a factor
potentially limiting the amount of
available nesting habitat for ashy storm-
petrels at Southeast Farallon Island.
Ainley and Hyrenbach (in press, p. 12)
report that introduced grasses have
spread, thickened, and grown among the
talus slopes at Southeast Farallon
Island, and suggest that grasses likely
limit access to cavities by ashy storm-
petrels, which do not excavate nesting
burrows and instead rely upon available
nesting crevices. However, the
petitioner did not provide, nor did our
review of the available information
reveal, specific information that
quantifies the amount of suitable
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nesting habitat at Southeast Farallon
Island, or other breeding locations, that
may be unavailable to ashy storm-
petrels because of introduced grasses. In
addition, our review of the available
information found no information to
indicate that introduced grasses are
widespread at all breeding locations.
For example, grasses do not occur in sea
caves or on most offshore rocks where
ashy storm-petrels nest.

Introduced grasses may occur in
proximity to ashy storm-petrel nest sites
on Southeast Farallon Island and on
Santa Barbara Island. Based on
population estimates for these areas
presented in Table 1, approximately 51
to 64 percent of ashy storm-petrels
breed at these locations; however, we
are not aware of any evidence through
direct observation or vegetation surveys
that indicates that introduced grasses
prevent significant numbers of ashy
storm-petrels from nesting. Grasses are
widespread on Santa Barbara Island,
where the major plant communities
include island grassland, coastal sage
scrub, maritime desert scrub, and
coastal bluff scrub (Schoenherr et al.
2003, p. 349). However, ashy storm-
petrels at Santa Barbara Island likely
nest in crevices that occur in steep
cliffs, where grasses are less common
(Carter et al. 1992, p. I-81). Therefore,
based on the best scientific information
available to the Service regarding the
threat of introduced grasses, at this time
we do not consider this to be a
significant threat to the ashy storm-
petrel at Southeast Farallon Island, at
the Channel Islands, or rangewide.

Human Degradation of Nesting Habitats

The petitioner states that human
disturbance and degradation of nesting
habitats through tourism and military
activities threaten the continued
existence of the ashy storm-petrel (CBD
2007, p. 35). Regarding tourism, most
breeding locations occur on federally
owned or managed lands that are
generally inaccessible to visitation by
the public. Southeast Farallon Island
contains approximately 36 to 53 percent
of the total ashy storm-petrel population
and has low human visitation by the
Service’s Refuge staff but is closed to the
general public. Due to steep topography
and difficult ocean and landing
conditions, breeding locations on
islands and offshore rocks other than
Southeast Farallon Island are generally
inaccessible to tourists, and our review
of the available information has not
revealed specific information indicating
that ashy storm-petrel nesting habitats
on islands, offshore rocks, and islets are
being degraded by human visitation. Sea
caves on Santa Cruz Island are

susceptible to visitation by tourists (e.g.,
sea kayakers) (Mclver 2002, p. 53;
Mclver et al. 2008, pp. 7-8). However,
the U.S. National Park Service, Channel
Islands National Park (Park) has closed
two sea caves to the public, and in
spring 2009, installed signs
(inconspicuous from the water) within
the entrances of Bat Cave and Cavern
Point Cove Caves informing tourists that
the caves contain nesting seabirds and
are closed to visitation by the public (W.
Mclver, personal observation). Although
there is direct evidence that tourists
have occasionally visited sea caves at
Santa Cruz Island where ashy storm-
petrels nest (Mclver et al. 2008, p. 5;
Mclver et al. 2009, pp. 7-8), the
available information does not indicate
adverse impacts of tourism upon ashy
storm-petrels, such as dead birds,
broken eggs, or degraded or modified
nesting habitats. Due to observed lower
hatching success at Cavern Point Cove
Caves, in comparison to other locations
at Santa Cruz Island (McIver 2002, p.
24), we cannot discount the possibility
that visitation by tourists may have
resulted in disturbance to and
abandonment of some nests of ashy
storm-petrels at this location. However,
because most ashy storm-petrel breeding
locations are generally inaccessible to
tourists, we find it unlikely that human
visitation has caused large-scale
disturbance to ashy storm-petrels and
subsequent abandonment of nesting
efforts. Thus, based on land ownership
and restricted human activities at ashy
storm-petrel breeding locations on
Southeast Farallon Island and on the
Channel Islands, we find human
tourism is currently not a substantial
threat to the ashy storm-petrel at
Southeast Farallon Island, at the
Channel Islands, or rangewide.

Within the range of the ashy storm-
petrel, military activities only occur on
San Clemente Island, which is one of
the Channel Islands. San Clemente
Island is owned and managed by the
Department of the Navy, and it is
estimated that at least 10 ashy storm-
petrels breed there (H. Carter and D.
Whitworth,). Ashy storm-petrels are
known to breed at Seal Cove Rocks
(Carter et al. 2008a, p. 119), off the
island’s west side, and may breed on
offshore rocks off China Point, and at or
near Mosquito Cove (Hering 2008, p.4).
Seal Cove Rocks occur outside of any
current training areas (Hering 2005, p.
5). Offshore rocks near China Point do
occur within the Shore Bombardment
Area (SHOBA); however, these rocks are
not targeted by bombardment activities,
and ashy storm-petrels have not been
confirmed as breeding there (Hering

2008, p. 5). Mosquito Cove is also
within the boundaries of SHOBA, but
occurs outside the impact areas (Hering
2008, p. 5). Carter et al. (2008c, pp.12-
13) report that portions of Prince Island
were used by the U.S. Navy as a target
for aerial bombing and missile testing
from the late 1940s to the early 1970s.
Carter et al. (2008c, p.13) speculated
that effects included: some seabirds
probably were killed by explosions; loss
of breeding habitats for burrow- and
crevice-nesting seabirds likely occurred
due to explosions; and periodic human
disturbance of seabirds likely occurred
from military personnel. However, our
review of the available information did
not reveal any specific impacts to ashy
storm-petrels at Prince Island as a result
of these activities, and these activities
have not occurred at this breeding
location for more than 35 years.
Therefore, because only a small
percentage (approximately 0.1 percent)
of the entire population of ashy storm-
petrels nests on San Clemente Island,
current military activities at San
Clemente Island likely do not affect
ashy storm-petrel nesting areas there,
and because military activities no longer
occur at Prince Island, we conclude that
military activities do not pose a
substantial threat to the ashy storm-
petrel at Southeast Farallon Island, at
the Channel Islands, or rangewide.

Human visitation at Southeast
Farallon Island is low, and there is no
evidence to suggest degradation of
nesting habitats there. At the Channel
Islands, human visitation is greater near
breeding habitat, but the National Park
Service has taken steps to close several
sea caves where ashy storm-petrels
breed. Additionally, there is no direct
evidence of human impacts to ashy
storm-petrels or their breeding habitat at
these locations. Within the range of the
ashy storm-petrel, military activities
only occur currently on San Clemente
Island but are not targeted at breeding
or nesting areas. Therefore, based on the
best scientific information available to
the Service, at this time we conclude
that human degradation of nesting
habitats by tourism and military
activities is not a significant threat to
the ashy storm-petrel at Southeast
Farallon Island, at the Channel Islands,
or rangewide.

Summary of Factor A

While there is some evidence to
suggest the timing of ashy storm-petrel
egg laying may be delayed as a result of
El Nifio events, and that fewer numbers
of ashy storm-petrels may attempt to
breed during El Nifio years, these results
do not appear significant, and we have
no information to suggest that El Nifio
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events otherwise significantly affect
ashy storm-petrel reproductive success
or productivity, unlike in other sea
birds. Additionally, based on the
species’ response to El Nifio events, we
conclude the ashy storm-petrel is not
likely to be adversely affected by
potentially lower ocean productivity
due to long-term ocean warming. Based
on our review of current research, there
is demonstrated evidence of ongoing
ocean acidification; however, current
research does not demonstrate a direct
link between ocean acidification and
reduced abundance and survival of prey
items on which ashy storm-petrels
depend, nor does current research
indicate that reproductive success of
ashy storm-petrels is affected by ocean
acidification. Projected changes in sea
levels along the west coast of North
America (by year 2050) may submerge
nesting habitat at Cavern Point Cove
Caves in the California Channel Islands,
which could affect approximately 0.8
percent of all ashy storm-petrels, but the
majority of currently available nesting
habitat in California will not be affected
by the sea level rise projected in
California during the 21st century. The
Service finds that there is no specific
evidence indicating that the presence of
introduced grasses at Southeast Farallon
Island, the Channel Islands, or other
breeding locations prevents ashy storm-
petrels from breeding. Although there is
evidence of some human visitation to
sea caves on Santa Cruz Island,

modification or degradation of nesting
habitat by tourism activities is not a
significant threat to the ashy storm-
petrel because of protective measures
taken by the National Park Service and
the lack of evidence of human
disturbance in sea caves on the Channel
Islands. Additionally, military activities
are not a significant threat to the species
because military activities do not occur
at known breeding areas. Therefore,
based on the best available scientific
information, we conclude that the ashy
storm-petrel is not threatened by the
present or threatened destruction,
modification, or curtailment of its
habitat or range at Southeast Farallon
Island, at the Channel Islands, or
rangewide.

Factor B: Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

The petitioner stated that research
activities may impact ashy storm-
petrels, but also stated there was no
evidence that this impact has had
significant negative consequences on
studied populations (CBD 2007, p. 30).
Our review of the available information
does not indicate that research activities
threaten ashy storm-petrels across all or
a significant portion of their range.

Commercial Purposes

The ashy storm-petrel is not a
commercially exploited or used species.
We are not aware of any information
that indicates that overutilization for

commercial purposes threatens the ashy
storm-petrel across all or in any portion
of its range.

Recreational Purposes

Ashy storm-petrels are a species of
interest during pelagic bird-watching
trips off the coast of California. Ashy
storm-petrels are generally wary of and
avoid boats, including boats with
birdwatchers, and it is highly unlikely
that ashy storm-petrels are negatively
affected by these recreational activities.
Tourism at sea caves (see Factor A)
located on Santa Cruz Island is a
recreational activity that could affect
ashy storm-petrels. However, as stated
above, there is no evidence to suggest
such recreational activities are
significantly affecting the species. We
are not aware of any information that
indicates that overutilization for
recreational purposes threatens the ashy
storm-petrel across all or any portion of
its range.

Scientific and Educational Purposes

The Service is aware of 220 ashy
storm-petrel eggs and 355 study skins
(includes study skins, skeletons, round
skins) that have been collected and
salvaged from 1885 to 2004 for scientific
archival purposes. The Service obtained
data from individual institutions and
records held in the following
institutions and accessed through the
ORNIS data portal (http://ornisnet.org)
on September 23, 2008 (Table 4).

TABLE 4. INSTITUTIONS THAT POSSESS COLLECTED SKINS OR EGGS OF THE ASHY STORM-PETREL.

Institution or Entity Nug(?fsr of Nu?gbgesr of
California Academy of Sciences, San Francisco, CA ...... 181 70
Cornell University Museum of Vertebrates, Ithaca, NY ... 2 0
Delaware Museum of Natural History, Wilmington, DE ... 1 0
Field Museum, Chicago, IL .......cccociiiiiiiiiiieeie e 10 0
Harvard University Museum of Comparative Zoology, Cambridge, MA ..o 6 0
Humboldt State University Natural History Museum, Arcata, CA .......ooo it 2 2
Los Angeles County Museum of Natural History, Los Angeles, CA .... 18 0
Museum of Vertebrate Zoology, Berkeley, CA .......ccccovvviiiiniinieennen. 39 20
National Museum of Natural History, Washington, DC ................. 32 6
Santa Barbara Museum of Natural History, Santa Barbara, CA ... 13 5
San Diego Natural History Museum, San Diego, CA ... ittt sttt st sae e e saeeenns 31 0
Slater Museum of Natural History, Tacoma, WA ..........ccccceenee. 3 3
University of Arizona Museum of Natural History, Tucson, AZ .........ccccoceeieenen. 9 0
University of California at Los Angeles - Dickey Collection, Los Angeles, CA ..........ccccoiiiiiiiicinnns 3 0
University of Kansas Natural History Museum and Biodiversity Research Center, Lawrence, KS ... 1 0
University of Washington - Burke Museum of Natural HiStory ........ccccccoconiiiiiniiiiiicceceeeceeee 3 2
Western Foundation of Vertebrate Zoology, Camarillo, CA ....... 1 112
AL ettt e e et e e e heeeeaateeeaatteeeatteeeaateeeeteeeeeteeeeateeeanaeeeeaneeeeanbeeeeanteeeaanteeeanteeeaneeeeeaseeeenareeeaanee 355 220

In addition, for purposes of measuring
eggshell thickness and organochlorine
(chlorinated hydrocarbon)
contamination, a total of 26 eggs have
been collected from Southeast Farallon
Island, and a total of 68 eggs of ashy

storm-petrels have been collected and
salvaged from Santa Cruz Island,
between 1968 and 2008 (Coulter and
Risebrough 1973, p. 254; Kiff 1994, p.
11; Welsh and Carter ) and in 2008
(Mclver et al. 2009, p. 8). The majority

of ashy storm-petrel birds and eggs that
occur in scientific collections were
collected at Southeast Farallon Island in
the first half of the 20th century. More
ashy storm-petrel birds and eggs were
collected in 1911 (n = 120 specimens)
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than in any other year. Over a period of
124 years, an average of 2.6 ashy storm-
petrel eggs per year and 2.9 birds per
year have been collected over most of
the geographic range of the species. The
Service concludes that this low rate of
collection, based on an estimated
population size of 7,000 to 13,000 total
birds, does not constitute a significant
threat to the species.

In California, scientific research
(monitoring of nesting success, mark
and recapture using mist nets, radio
telemetry) has been conducted on
Southeast Farallon Island since the mid-
1960s (James-Veitch 1970; Ainley et al.
1974, pp. 295-310; Ainley et al. 1990,
pp- 128-162; Sydeman et al. 1998a, pp.
438-447; PRBO Conservation Science),
at Santa Cruz Island since the mid-
1990s (Mclver 2002, pp. 1-70; Mclver
and Carter 2006, pp. 1-6; Carter et al.
2007, pp. 4-20; Mclver et al. 2008, pp.
1-22; Mclver et al. 2009, pp. 1-30), and
at Santa Cruz and Santa Barbara Islands
in 2004 and 2005 (Adams and Takekawa
2008, pp. 9-17). The Service is aware of
the following disturbance (by
researchers) of ashy storm-petrels:
reduced hatching success at Southeast
Farallon Island caused by handling of
birds (James-Veitch 1970, p. 246); and
reduced hatching success at Southeast
Farallon Island in 1977 when
“researcher disturbance was great”
(Ainley et al. 1990, p. 161). Generally,
however, researchers at both Southeast
Farallon Island and Santa Cruz Island
have implemented procedures to reduce
possible disturbance to ashy storm-
petrels during regular nest monitoring
activities. Consequently, we find it
unlikely that scientific studies have
resulted in substantial disturbance of
ashy storm-petrels.

Summary of Factor B

Our review of the available
information does not indicate that
commercial or recreational
overutilization is a threat to the ashy
storm-petrel. We are aware of the long
history of scientific and educational
collecting of ashy storm-petrel skins and
eggs over the past 124 years. However,
the amount and rate of collection does
not represent a significant loss to the
overall population of ashy storm-petrels
rangewide, or in specific breeding
locations. In addition, we have found
that ashy storm-petrels are not currently
negatively affected by scientific
research. Therefore, based on the best
available scientific information, we
conclude that the ashy storm-petrel is
not threatened by overutilization for
commercial, recreational, scientific, or
educational purposes at Southeast

Farallon Island, at the Channel Islands,
or rangewide.

Factor C: Disease or Predation

The petitioner asserts that predation
by native predators, including western
gulls, burrowing owls, barn owls,
common ravens, peregrine falcons, deer
mice, and island spotted skunks, impact
ashy storm-petrel populations (CBD
2007, pp. 30-32). In addition, the
petitioner asserts that nonnative
predators, including house mice, black
rats (Rattus rattus), and feral cats (Felis
catus) affect ashy storm-petrel
populations (CBD 2007, pp. 30-32).

As described in the Species
Description section, native avian
predators of the ashy storm-petrel
include western gulls, burrowing owls,
peregrine falcons, and common ravens.
Native mammalian predators of ashy
storm-petrel eggs and birds include deer
mice and island spotted skunks. Known
nonnative mammalian predators of ashy
storm-petrel eggs and birds include
house mice and feral cats (Ainley et al.
1990, p. 156; McChesney and Tershey
1998, p. 341). The black rat is a
potential nonnative predator
(McChesney and Tershey 1998, p. 342),
although predation of ashy storm-petrels
by rats has not been documented.

Predation can affect reproductive
performance of storm-petrels during
incubation and chick-rearing. Because
ashy storm-petrel adults share egg
incubation duties, the death of one adult
of a breeding pair during the incubation
stage could result in incomplete
incubation and failure of the egg to
hatch. Similarly, the death of one adult
of a breeding pair of storm-petrels
during the chick-rearing stage could
result in death of the chick (by
starvation or lack of brooding),
especially if the chick is younger than
about 50 days old (Mauck et al. 2004, p.
883).

Southeast Farallon Island — Avian
Predation

The western gull and burrowing owl
are the primary avian predators of ashy
storm-petrels at Southeast Farallon
Island (Sydeman et al. 1998a, pp. 445-
446; PRBO Conservation Science).
Approximately 30 percent of the world
population of western gulls nests at
Southeast Farallon Island (Penniman et
al. 1990, p. 219). During the 1996 to
2006 period, the western gull breeding
population at Southeast Farallon Island
has been estimated at about 18,000
breeding birds (Service 2008, p. 42). The
distribution of western gull nesting
areas at Southeast Farallon Island has
shifted and expanded since they were
first mapped in 1959 (Ainley and Lewis

1974, p. 439; Penniman et al. 1990, p.
224), and since 1976, western gulls have
nested densely over nearly the entire
island, including Lighthouse Hill,
which is considered prime ashy storm-
petrel breeding habitat on Southeast
Farallon Island (Ainley and Lewis 1974,
p. 435; Ainley et al. 1990, p. 158;
Sydeman et al. 1998a, p. 446).

The petitioner includes burrowing
owls in its list of predators for the ashy
storm-petrel but includes no
information documenting a threat from
burrowing owls (CBD 2007, p. 30).
Burrowing owls do not breed on
Southeast Farallon Island, but are
regular fall migrants, and a few
individuals (two to five per year, on
average) overwinter at the island
(DeSante and Ainley 1980, p. 30;
Service 2008, p. 50). In the fall,
burrowing owls at Southeast Farallon
Island feed upon nonnative house mice
when mice are seasonally abundant
(Service 2008, p. 50). In late winter and
early spring, after the mouse population
at Southeast Farallon Island declines in
numbers, burrowing owls prey upon
storm-petrels, which are courting and
prospecting for nesting sites (PRBO
Conservation Science; Service 2008, p.
50). To reduce this cause of mortality,
the Farallon National Wildlife Refuge
has trapped and moved to the mainland
several burrowing owls (Service 2008, p.
50). Additionally, the Service is
developing a plan to eradicate the
nonnative house mouse through
rodenticide application and prevent
future human introductions of mice (see
Factor D: Inadequacy of Existing
Regulatory Mechanisms below).

In the following discussion, we assess
avian predation as a possible factor
affecting the ashy storm-petrels by
evaluating information on ashy storm-
petrel productivity and mortality on
Southeast Farallon Island and Santa
Cruz Island. Sydeman et al. (2001, p.
315) reported that, among seabird
species at Southeast Farallon Island
laying a single-egg clutch each year, the
ashy storm-petrel showed a significant
pattern of change in reproductive
performance, which increased through
the mid-1980s, then decreased through
1997. Specifically, Sydeman et al.
(2001, p. 317) reported that reduced
reproductive performance of ashy
storm-petrels in his model was related
to significant changes in fledging
success (numbers of chicks fledged per
chicks hatched). Sydeman et al. (2001,
p. 317) also concluded that hatching
success in the 1990s was low and likely
responsible for the decline in storm-
petrel reproductive performance during
that time period. An examination of
values of productivity (fledged chicks
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per adult pair) of ashy storm-petrels at
Southeast Farallon Island from 1971
through 2007 (see Table 2) shows
variability in fledging success.
Specifically, Ainley and Boekelheide
(1990, p. 392) reported an average of
0.69 ashy storm-petrel chicks per pair
from 1972 to 1983, Sydeman et al.
(1998b, pp. 42-43) reported 0.74 chicks
per pair using data from 1971 and 1972
and 1992, and Warzybok and Bradley
(2007, p. 24) reported 0.54 chicks per
pair using yearly data from 1996
through 2007 (and noted that
productivity was higher in 2007 (0.53)
than in 2006 (0.46)). These averages
demonstrate variation in productivity
over time, but only Sydeman’s (2001)
study provides a statistical analysis
demonstrating a quadratic trend.
Further, based on our review of the best
available data (see discussion below),
we do not believe that these
productivity values are associated with
lower numbers of ashy storm-petrels.

Ainley et al. (1974, p. 307) and Ainley
et al. (1990, p. 157) estimated storm-
petrel mortality rates based on presence
of storm-petrel remains and storm-petrel
bands found in gull pellets collected in
1971 and 1972. Sydeman et al. (1998b,
pp. 1-74) collected wings of storm-petrel
carcasses found on the southwestern
slope of Lighthouse Hill from 1994
through 1996. In 2000, PRBO
Conservation Science searched for and
collected storm-petrel wings on
Lighthouse Hill and other areas on
Southeast Farallon Island, and
categorized collected wings by type of
avian predation (such as gull or owl). In
both studies, wings (which were used as
a measure of predation) were collected
during the course of frequent nest-
monitoring activities. Ainley et al.
(1974, p. 307) and Ainley et al. (1990,

p. 157) estimated that about one percent
of the storm-petrel population
(including ashy and Leach’s storm-
petrels) on Southeast Farallon Island
were depredated by western gulls in
1971 and 1972. Sydeman et al. (1998b,
pp. 21-22) estimated that 22 ashy storm-
petrels were preyed upon by avian
predators per year from 1994 through
1996 on Lighthouse Hill. In addition,
Sydeman et al. (1998b, p. 21) estimated
a 2.5 percent annual mortality rate of
breeding ashy storm-petrels at
Lighthouse Hill due to avian predation
during the period 1994 to 1996, based
on an estimated breeding population of
651 ashy storm-petrels at Lighthouse
Hill. From January 2003 through August
2008, approximately 98 percent of ashy
storm-petrel kills thought to be due to
avian predation on Southeast Farallon
Island occurred between February and

August, when stratified by month
(PRBO Conservation Science). Average
annual total number of ashy storm-
petrels killed during January 2003
through August 2008 was 114 total
individuals. If birds on Southeast
Farallon Island numbered the same as
they did in 1972 (6,461 individuals) or
1992 (4,284 individuals), this level of
predation would be 1.8 percent or 2.7
percent of the population, respectively;
however, these estimates are
speculative.

Estimates of ashy storm-petrel
mortality rates at Southeast Farallon
Island are highly dependent upon
estimated population sizes. Ashy storm-
petrels are nocturnal in their visits to
breeding colonies and breed mainly in
deep crevices that are inaccessible to
researchers, and so it is difficult to
obtain direct population counts of the
species. Consequently, estimates of
population size of storm-petrels are
often obtained using capture-recapture
techniques (for example, Sydeman et al.
1998a, pp. 438-447). For the years 1971,
1972, and 1992, Sydeman et al. (1998a,
p. 442) provided estimates for the total
population (non-breeders and breeders)
and the breeding population of ashy
storm-petrels at Southeast Farallon
Island proper and at Lighthouse Hill on
Southeast Farallon Island, an area
considered prime ashy storm-petrel
nesting habitat. Based on a comparison
of data from 1972 and 1992, PBRO
scientists indicated a decline of 22 to 66
percent (95 percent confidence interval)
for total and breeding populations over
the 20—year period for Lighthouse Hill,
the sampling location considered most
reliable for estimation of population size
and population change (Sydeman et al.
1998a, p. 443). We interpret these
results cautiously because they are
based on two data points: one from 1972
and one 20 years later, from 1992. We
hesitate to consider these results
conclusive because animal populations
can undergo cycles, peaks, or troughs
that 2 years of data separated by 20
years cannot capture. Population
estimates were also imprecise owing to
large standard errors (for example,
population estimates for one area ranged
from 660 plus or minus 423 to 1,013
plus or minus 937; Sydeman et al.
1998a, p. 443).

Using preliminary analyses of more
recent data of ashy storm-petrels
captured in mist nets from 1999 through
2007, PRBO scientists state that the
Southeast Farallon Island population
may have increased in years subsequent
to Sydeman’s (1998a) study (Warzybok
et al. 2006, p. 16; Warzybok and Bradley
2007, p. 17). Using data from 1999 to
2007, Warzybok and Bradley (2007, p.

17) describe an analysis of capture-
recapture data that shows increasing
capture rates and increasing survival of
ashy storm-petrels. The authors also
note that there were a greater number of
occupied nesting sites than in previous
years, although this observation could
have been influenced by a change in
monitoring techniques (Warzybok and
Bradley 2007, p. 17). Warzybok and
Bradley’s (2007) report does not
consider the proportion of birds caught
that are nonbreeders, or potential
changes in recapture probabilities
through time; however, their report
represents the most up-to-date
information available at this time. Taken
together, the results of Warzybok and
Bradley’s (2007) analyses suggest an
increasing population of ashy storm-
petrels. There are weaknesses in both
the more recent reports that are not
peer-reviewed (Warzybok et al. (2006)
and Warzybok and Bradley (2007)) and
the older report by Sydeman et al
(1998a), which is based on two data
points (one from 1972 and one 20 years
later from 1992). Nevertheless, the
Sydeman et al. (1998a), Warzybok et al.
2006, and Warzybok and Bradley (2007)
studies are the best available
assessments of population trends of
ashy storm-petrels for the time periods
they analyzed. The Warzybok et al.
(2006) and Warzybok and Bradley
(2007) reports contain data we consider
most relevant to this status review
because they were collected more
recently than Sydeman ef al.’s (1998a)
data, they include 8 consecutive years of
mark-recapture data, and they describe
empirical observations of occupied nest
sites in addition to statistical estimates
of population trend and survival rate.
The authors note that their study does
not consider the proportion of birds
caught that were nonbreeders or
potential changes in recapture
probabilities through time.
Additionally, they noted an alteration in
monitoring methods that made it
difficult to determine whether increased
occupancy was a result of greater
reproductive effort or due to an increase
in the ability to detect ashy storm-
petrels (Warzybok and Bradley 2007, p.
17). While we do not dispute the
historic population decline indicated by
Sydeman et al (1998a), we believe that
the updated information presented in
Warzybok and Bradley’s (2007, p. 17)
preliminary analysis is more indicative
of current population trends on
Southeast Farallon Island.

In an unpublished report, Sydeman et
al. (1998b, p. 21) concluded that an
annual adult ashy storm-petrel survival
probability of 86.7 percent would
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explain the 2.87 percent annual
decrease in population size of ashy
storm-petrels on Southeast Farallon
Island (reported in Sydeman et al.
1998a, p. 443). Based on comparisons to
adult survival estimates in research of
other storm-petrel species, Sydeman et
al. (1998b, pp. 21-22) presumed that an
annual adult survival probability of 89.2
percent would maintain ashy storm-
petrel population stability, and
postulated that elimination of all gull
predation would decrease adult
mortality by 2.53 percent, potentially
producing a stable population of ashy
storm-petrels on Southeast Farallon
Island. In populations of such long-lived
organisms as seabirds, annual adult
survival has been reported as the key
parameter having the greatest influence
on population growth rates in
population models of seabirds (Seether
and Bakke 2000, p. 648; Cuthbert et al.
2001, p. 168; Doherty et al. 2004, p.
606).

Based on information on storm-petrel
wings collected from Southeast Farallon
Island from 2003 through 2008 (PRBO
Conservation Science), approximately
98 percent of avian predation upon ashy
storm-petrels on Southeast Farallon
Island has occurred from February
through August; this corresponds to the
time of year of peak visitation by adults
for breeding purposes and non-breeding
birds prospecting for sites (James-Veitch
1970, p. 71; Ainley 1995, p. 5). During
2003 to 2008, avian predation
categorized as gull, owl, and
“unknown” accounted for
approximately 57.4 percent, 34.3
percent, and 8.3 percent, respectively, of
ashy storm-petrel deaths on Southeast
Farallon Island (PRBO Conservation
Science). This raw data allows us to
infer that gulls are likely the greatest
cause of ashy storm-petrel predation on
Southeast Farallon Island.

Avian predation upon ashy storm-
petrels at Southeast Farallon Island has
probably occurred continually for
decades. Based on recent reports
showing possible increases in ashy
storm-petrel survival and numbers
(Warzybok and Bradley 2007, p. 17), we
have no indication that such predation
is impacting the population on
Southeast Farallon Island or rangewide.
We conclude that, since ashy storm-
petrel populations appear to be
increasing in the presence of such
predation, we have no reason to believe
that such predation will cause a change
in that trend.

Southeast Farallon Island — House Mice

The petitioner cites Ainley et al.
(1990, pp. 128-163) to support its claim
that depredation of ashy storm-petrel

eggs and chicks by nonnative house
mice is the leading cause of egg failure
and chick death, and significantly
lowers ashy storm-petrel breeding
success on Southeast Farallon Island
(CBD 2007, p. 31). This claim is not
supported by the information contained
in Ainley et al. (1990, pp. 128-163).
Specifically, out of a total of 274 ashy
storm-petrel eggs laid during 1972-83,
Ainley et al. (1990, p. 156) inferred
predation by feral house mice of one
ashy storm-petrel chick, based upon the
remains of a partially eaten carcass.
Twenty-six eggs (9.5 percent) were
categorized as failed to hatch, 9 eggs (3.3
percent) were abandoned, 8 eggs (2.9
percent) “disappeared,” and 2 eggs (0.7
percent) were found broken; however,
house mice were not mentioned as a
significant cause of egg failure.
Furthermore, our review of the available
information reveals no information that
suggests nonnative house mice pose a
significant direct predation threat to
ashy storm-petrels on Southeast
Farallon Island. We have no data
indicating that house mice prey upon
ashy storm-petrel eggs or chicks
anywhere else within the species’ range.

Channel Islands — Black Rats and Feral
Cats

The petitioner claims that nonnative
black rats and feral cats are documented
predators of seabird eggs, chicks, and
adults; that black rats are extant on San
Miguel, Santa Catalina, and San
Clemente Islands; and feral cats may
still impact ashy storm-petrel
populations on Santa Catalina and San
Clemente Islands (CBD 2007, p. 32).
Beyond these claims, the petitioner
provides no specific information
documenting predation of ashy storm-
petrels by nonnative black rats or feral
cats.

Nonnative black rats and (feral) cats
are well-documented predators of
seabird eggs, chicks, and adults and
have caused seabird population declines
worldwide, including California
(McChesney and Tershey 1999, pp. 335-
347; Jones et al. 2008, pp. 16-26). At San
Miguel Island proper, black rats have a
limited distribution, primarily found in
shoreline and bluff habitats on the west
and north sides of the island (Erickson
and Halvorson 1990, p. 13). Possible
nesting of ashy storm-petrels on San
Miguel Island proper has been
presumed, based on birds with brood
patches captured in mist nets deployed
between Harris Point and Cuyler Harbor
(on the island’s north side) (Carter et al.
2008, p. 119). Ashy storm-petrels may
also breed in cliffs near Hoffman Point,
on San Miguel Island proper (Carter et
al. 2008c, p. 17). However, no

population estimate for ashy storm-
petrels is available for San Miguel
Island proper (Carter et al. 1992, p. I-87).
As stated earlier, the black rat is a
potential nonnative predator of ashy
storm-petrels (McChesney and Tershey
1998, p. 342), although predation of
ashy storm-petrels by rats has not been
documented. Predation of ashy storm-
petrels at Santa Catalina Island and San
Clemente Island by feral cats has not
been documented. Ashy storm-petrels
have been confirmed to nest in very
small numbers (approximately 0.2
percent of total breeding population) on
offshore rocks at Santa Catalina Island
(Ship Rock) and San Clemente Island
(Seal Cove Area), locations that are
likely inaccessible to feral cats on the
islands proper. Therefore, we conclude
that it is likely that less than one
percent of the total population of ashy
storm-petrels may be susceptible to
predation from black rats and feral cats.
We have examined the available
information concerning the predation
threat from nonnative black rats and
feral cats and have found no direct
evidence showing that black rats and
cats currently prey on ashy storm-
petrels in the Channel Islands,
Southeast Farallon Island, or rangewide.

Santa Cruz Island — Barn Owl

The petitioner includes the barn owl
on its list of native avian predators of
ashy storm-petrels but provides no
further information regarding this threat
(CBD 2007, p. 30). Barn owls have a
worldwide distribution and occur
throughout the range of the ashy storm-
petrel (Marti 1992, p. 1; Rudolph 1970,
p- 8). Barn owls hunt mostly at night but
occasionally diurnally (Marti 1992, p.
3). Most hunting is done in low flight
above ground in open habitats (Bunn et
al. 1982, p. 11), but some hunting
occurs from perches (Taylor 1994, p.
58). Mclver (2002, p. 46) reports that
nest-site searching behaviors of adult
ashy storm-petrel adults and the
mobility of older chicks are activities
that increase the susceptibility of ashy
storm-petrels to predation by barn owls.
At Santa Cruz Island, researchers have
observed predation of ashy storm-
petrels by barn owls. In a study at five
breeding locations on Santa Cruz Island,
Mclver (2002, p. 69) documented 83
ashy storm-petrels (76 adults and 7
chicks) killed by barn owls from 1995 to
1997. Approximately 97.6 percent of
these ashy storm-petrels were at two
locations (75 birds at Bat Cave and 6
birds at Orizaba Rock) (Mclver 2002, p.
69). More recent data reported that 13
ashy storm-petrels were killed by barn
owls on Santa Cruz Island from 2005 to
2008 (Mclver and Carter 2006, pp. 3-4;
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Mclver et al. 2008, pp. 4-6; Mclver et al.
2009, pp. 5-10). At Santa Cruz Island,
the mortality rate of ashy storm-petrel
adults due to barn owl predation was
approximately 5.4 percent during the
1995-97 period (n = 350 estimated
number of adults in nests) and 0.8
percent during the 2005 to 2008 period
(n = 304 estimated number of adults in
nests) (Mclver and Carter, unpublished
data). Our analysis indicates that
mortality of ashy storm-petrels due to
barn owls was heavy during the 1995 to
1997 period (Mclver 2002, p. 30), but is
currently much reduced (Mclver et al.,
in preparation, p. 1); the reason for this
decline is unknown. We conclude that
reduced avian predation on Santa Cruz
Island is the most likely explanation for
the observed increase in ashy storm-
petrel productivity (for ashy storm-
petrels that have escaped skunk
predation) there. In addition, we
conclude that current levels of
predation of ashy storm-petrels by barn
owls at Santa Cruz Island do not
constitute a substantial threat to the
species. Since barn owls do not occur
anywhere else within the range of the
ashy storm-petrel, we also conclude that
barn owls are not a threat to the ashy
storm-petrel rangewide.

Santa Cruz Island - Island Spotted
Skunk

Ashy storm-petrels are known to
breed at 11 locations on Santa Cruz
Island (Carter et al. 2008, p. 119), and
for this status review, we have compiled
information from many sources to
estimate the number of ashy storm-
petrels breeding in sea caves and on
offshore rocks at Santa Cruz Island.
Ashy storm-petrels may nest in crevices
that occur in steep cliffs on Santa Cruz
Island (Carter et al. 2008, p. 121);
however, accessing and censusing these
cliffs is extremely difficult for
researchers, and, therefore, we can
provide no estimate here of numbers of
ashy storm-petrels that may nest in cliffs
at Santa Cruz Island. Excluding Orizaba
(““Sppit”) Rock, Carter et al. (1992, p. I-
87) estimated 273 breeding ashy storm-
petrels during the periods from 1975 to
1980 and 1989 to 1991 at offshore rocks
at Santa Cruz Island, based on
summaries of historical data and mark—
recapture data. Based on a total of
average numbers of active nests
observed at each location (MclIver and
Carter 2006, pp. 2-3; Carter et al. 2007,
PP- 7-9; Mclver et al. 2008, pp. 4-6;
Mclver et al. 2009, p. 24) and other
information (Carter et al. 1992, p. I-87;
Mclver et al. 2009, p. 24; Carter,
unpublished data; Mclver et al. in
preparation), approximately 32 breeding
ashy storm-petrels utilized Orizaba

Rock, and 231 breeding ashy storm-
petrels utilized sea caves at Santa Cruz
Island during 2005 to 2008. Combining
these population values, we estimate
that 305 ashy storm-petrels nested on
offshore rocks at Santa Cruz Island, and
230 ashy storm-petrels nested in sea
caves at Santa Cruz Island from 2005 to
2008. Therefore, approximately 43
percent of ashy storm-petrels nesting at
Santa Cruz Island used sea caves from
2005 to 2008. This translates to
approximately 7 to 9 percent of the total
ashy storm-petrel population,
depending on the population estimates
used.

The island spotted skunk occurs only
on Santa Rosa and Santa Cruz Islands
(Crooks and Van Vuren, p. 380) and
constitutes no threat to ashy storm-
petrels anywhere else. On Santa Cruz
Island, the island spotted skunk
population has increased recently from
rare to abundant (Crooks and Van Vuren
1994, p. 380; Jones, et al. 2008, p. 76).
Jones et al. (2008, pp. 81-84) reports that
there are two explanations for this
increase in spotted skunk numbers at
Santa Cruz Island: competitive release
(an increase in population due to
reduced competition) due to decline of
the island fox (Urocyon littoralis
santacruzae), and recovery of vegetation
due to removal of feral livestock. In a
radio-telemetry study on Santa Cruz
Island, Crooks and Van Vuren (1994, pp.
381-382) found that island spotted
skunks utilized chaparral grasslands,
open grasslands, and coastal sage scrub
habitats; fed on deer mice, lizards, and
insects; and were active only at night.
Jones et al. (2008, p. 80) reported that
island spotted skunks also utilized
fennel-dominated and riparian habitats.
Like other sea caves in which ashy
storm-petrels nest at Santa Cruz Island,
Bat Cave and Cavern Point Cove Caves
occur at the base of sheer cliffs and
coastal bluffs (Mclver 2002, p. 8). The
coastal slopes above the sea caves at
Santa Cruz Island comprise coastal bluff
scrub habitat (Junak et al. 1995, p. 14),
likely utilized by island spotted skunks.
Skunks may have fallen or jumped off
nearby bluffs or cliffs and swam into the
caves (Carter and Mclver 2006, p. 4).
Like other procellariids, ashy storm-
petrels have a strong and distinctive
musky odor (James-Veitch 1970, p. 86),
and this odor can be detected at the
entrances of the sea caves at Santa Cruz
Island in which ashy storm-petrels nest
(Mclver, personal observation). In
addition, ashy storm-petrels return to
and depart their nesting colonies at
night, and nighttime activities at nesting
locations include vocalizations and
aerial displays, including circling flights

at the sea cave entrances (James-Veitch
1970, p. 24; Mclver personal
observation).

During the period from 2005 to 2008,
researchers reported that island spotted
skunks killed at least 100 ashy storm-
petrels at two locations on the northeast
coast of Santa Cruz Island: 70 ashy
storm-petrels at Bat Cave in 2005 and 32
ashy storm-petrels at Cavern Point Cove
Caves in 2008 (Mclver and Carter 2006,
p- 3; Mclver et al. 2009, p. 7). The
mortality event at Bat Cave in 2005
resulted in the temporary loss of the
largest ashy storm-petrel colony at Santa
Cruz Island (average of 80 nests per year
in 1995-97 (Mclver 2002, p. 24)) and the
colony with the largest numbers of
monitored nests of the ashy storm-petrel
(Mclver and Carter 2006, p. 4). One
skunk was live-trapped and removed
from the cave in June 2005, and the
other was presumed to have died in or
left the cave by the next year (Mclver
and Carter 2006, p. 3; Carter ef al. 2007,
p. 7). Ashy storm-petrel nests were
documented in Bat Cave in 2006 (19
nests), 2007 (28 nests), and 2008 (40
nests), and no further evidence of
skunks in the cave has been observed
since 2005 (Carter ef al. 2007, p. 7;
Mclver et al. 2008, p. 4; Mclver et al.
2009, p. 6). The mortality event at
Cavern Point Cove Caves in 2008,
located approximately 0.6 mi (1 km)
east of Bat Cave, resulted in the death
of at least 32 adult ashy storm-petrels
and complete reproductive failure at
this location in 2008 (Mclver et al. 2009,
p. 7). A skunk was live-trapped and
removed from Cavern Point Cove Caves
in early July 2008, and marked and
released on the island approximately 2.5
mi (4 km) southeast from the capture
location (Mclver et al. 2009, p. 7). Live-
traps were deployed in Bat Cave and
Cavern Point Cove Caves and monitored
regularly for the remainder of the 2008
breeding season, to capture and remove
skunks and prevent further storm-petrel
deaths (Mclver et al. 2009, p. 7). A
second spotted skunk was caught in a
live trap at Cavern Point Cove Caves in
September 2008, but died. After the
2005 predation event at Bat Cave,
researchers considered the skunk-
predation incident to be an isolated,
unusual event (Mclver and Carter 2006,
p. 4). Recent research shows that island
spotted skunk population numbers at
Santa Cruz Island have likely increased
to carrying capacity, possibly in
response to reduced numbers of island
foxes (Jones et al. 2008, pp. 81-84).
Given the additional skunk-predation
incident in 2008, and known increases
in island spotted skunk population
numbers on the island, ashy storm-
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petrels nesting in sea caves on Santa
Cruz Island may be vulnerable to
episodic predation by skunks (Mclver et
al. 2009, p. 14). The spotted skunk diet
is largely comprised of invertebrates and
vertebrates other than birds. For
example, during 1992, occurrence of
avian remains in spotted skunk scat
occurred only in 4 percent of acquired
samples. Samples in 2003 and 2004
contained no avian remains (Jones et al.
2008, pp. 81-84).

The future of island spotted skunk
population numbers and trends at Santa
Cruz Island is uncertain and may be
directly related to the recovery status of
the island fox (Jones et al. 2008, p. 83).
A recovering population of island foxes
may or may not be able to suppress the
population of island spotted skunks to
its former levels, and this may result in
a new equilibrium of fox and skunk
population numbers at Santa Cruz
Island (Jones et al. 2008, p. 83).
Regardless, spotted skunk predation is
unlikely to increase beyond levels
observed in recent years, because Jones
et al. (2008, p. 83) suggested that skunks
may have been approaching or even
exceeding carrying capacity during their
study. The conclusion of Jones et al.
(2008, p. 83) was supported by a trend
toward smaller skunk body size and
undiminished skunk home ranges in
2003-2004 versus 1992. In addition, the
proportion of juvenile skunks captured
decreased during the study, from 24
percent in September 2003 to 5 percent
in September 2004. This leads us to
believe that the spotted skunk predation
will not likely affect more than a very
small percentage (approximately 7 to 9
percent) of the overall ashy storm-petrel
population.

Santa Cruz Island is owned and
managed by the Park and the Nature
Conservancy. The Park owns and
manages approximately the eastern 25
percent of the island, where two ashy
storm-petrel sea-cave locations (Bat
Cave and Cavern Point Cove Caves)
occur; the Park also manages the
offshore rocks at the island, six of which
(Del Mar Rock, Diablo Rocks, Orizaba
Rock, Scorpion Rock, Willow
Anchorage Rocks, and Gull Island) are
ashy storm-petrel breeding locations.
The Nature Conservancy owns
approximately the western 75 percent of
the island, where three ashy storm-
petrel sea caves (Shipwreck Cave, Dry
Sandy Beach Cave, and Cave of the
Bird’s Eggs) occur. Currently,
monitoring of nesting success of ashy
storm-petrels at Santa Cruz Island is
being conducted in association with
restoration activities, funded through
2010 by the Montrose Settlements
Restoration Program (Montrose

Settlements Restoration Program 2005,
p- 196). Researchers have proposed the
development and implementation of a
skunk management plan to prevent
skunk predation of storm-petrels in sea
caves at Santa Cruz Island; this plan is
scheduled to be implemented by the
Park during 2009-10 (Mclver et al. 2009,
p. 16).

Further research on population size,
trends, and distribution of island
spotted skunks at Santa Cruz Island is
needed. Based on the relatively isolated
mortality events at Bat Cave and Cavern
Point Cove Caves, we characterize the
threat of predation by island spotted
skunks as sporadic and believe that
efforts to control skunks by the Park will
diminish the possibility of skunk
predation even further. We estimate that
approximately 7 to 9 percent of the total
population of ashy storm-petrels is
susceptible to this episodic threat, and
therefore predation by island spotted
skunks is not a significant concern at
the Channel Islands, nor is it a threat in
any way at Southeast Farallon Island, or
rangewide.

Santa Cruz Island — Deer Mice

Deer mice occur in a variety of
habitats on Santa Cruz Island, including
chaparral, rocky outcrops, marsh,
riparian, pine forest, oak woodland,
buildings, and sea caves (Mayfield et al.
2000, pp. 509; Mclver 2002, pp. 29-30).
Egg predation by deer mice has been
documented for crevice-nesting seabird
species and usually occurs during
periods of parental absence (Murray et
al. 1983, p. 17; Drever et al. 2000, pp.
2013-2015; Blight et al. 1999, pp. 872-
873). In a 4—year study at Santa Cruz
Island, Mclver (2002, pp. 40-41)
reported that deer mice scavenged or
preyed upon at least four ashy storm-
petrel eggs, and concluded that egg
predation by deer mice was likely not a
major cause of egg mortality there. In
addition, (Mclver 2002, p. 41) reported
that two ashy storm-petrel chicks were
found partially eaten by mice, although
it was unknown if mice killed these
chicks or scavenged them after they had
died of other causes. Similarly,
researchers at Santa Cruz Island during
2005 to 2008 did not find predation of
ashy storm-petrel eggs by deer mice to
be significant (less than six total)
(Mclver and Carter 2006, pp. 2-4; Carter
et al. 2007, pp. 8-24; Mclver et al. 2008,
p. 5; Mclver et al. 2009, pp. 5-8). Our
review of the available information
reveals no other information that
indicates predation of ashy storm-petrel
eggs by deer mice is a substantial threat
at the Channel Islands, Southeast
Farallon Island, or rangewide.

Disease

The petitioner did not raise disease as
a threat to the ashy storm-petrel.
Moreover, disease in ashy storm-petrels
has not been reported as a threat to the
species (Ainley 1995, p. 8). Accordingly,
we conclude disease is not a threat to
the ashy storm-petrel on Southeast
Farallon Island, the Channel Islands, or
rangewide.

Summary of Factor C

Approximately 36 to 53 percent of all
ashy storm-petrels breed on Southeast
Farallon Island, and ashy storm-petrels
are preyed upon by several predator
species, the most notable being western
gulls. Avian predation of ashy storm-
petrels has persisted on Southeast
Farallon Island at similar or increasing
levels since at least 1994, yet recent
reports show that ashy storm-petrel
survival appears to be increasing, and
their total numbers also appear to be
increasing. Therefore, at this time, we
do not consider predation by western
gulls to be a significant threat to ashy
storm-petrels. Our analysis of the
available information reveals little
information regarding the extent of
burrowing owl predation, and predation
of ashy storm-petrel eggs and chicks by
nonnative house mice on Southeast
Farallon Island does not pose a
significant threat to ashy storm-petrels.
We conclude that predation of ashy
storm-petrels by island spotted skunks
on Santa Cruz Island could occur on a
sporadic basis, but thus far, spotted
skunks have affected less than 7 to 9
percent of the total ashy storm-petrel
population. Once removed, spotted
skunks no longer pose a threat to ashy
storm-petrels, and monitoring for
skunks is planned in coming years. We
conclude that predation of ashy storm-
petrel adults and chicks by barn owls,
and predation of ashy storm-petrel eggs
by deer mice on Santa Cruz Island do
not pose a threat to ashy storm-petrels.
Finally, we conclude that predation of
ashy storm-petrels by feral cats and
nonnative black rats does not pose a
significant threat to ashy storm-petrels.

Factor D: Inadequacy of Existing
Regulatory Mechanisms

The petitioner asserts that existing
regulatory mechanisms have been
ineffective at preventing the decline of
the ashy storm-petrel and in mitigating
many of the threats to the species (CBD
2007, p. 32). The petitioner claims that
the ineffectiveness of regulatory
mechanisms is demonstrated by the
failure to eradicate nonnative predators,
the inadequate regulation of artificial
light pollution, the failure to restrict
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human disturbance at breeding sites, the
lack of regulations on greenhouse gases,
and the failure of the Migratory Bird
Treaty Act (16 U.S.C. 703-712) to protect
the species from the identified threats
(CBD 2007, pp. 32-35). Consequently, in
this section we discuss these and other
regulatory mechanisms.

U.S. Federal Protection

National Environmental Policy Act

The National Environmental Policy
Act of 1970 (NEPA) (42 U.S.C. 4371 et
seq.) requires that all activities
undertaken, authorized, or funded by
Federal agencies be analyzed for
potential impacts to the human
environment prior to implementation.
NEPA does not require adverse impacts
be fully mitigated, and some impacts
could still occur. Additionally, NEPA is
only required for projects with a Federal
nexus, and therefore, actions that do not
require a Federal permit or occur on
private land are not required to comply
with this law.

Migratory Bird Treaty Act

The Migratory Bird Treaty Act of 1918
(MBTA) states that it is unlawful “to
pursue, hunt, take, capture kill, or
attempt to take, capture or kill, possess,
offer for sale, sell, offer to barter, barter,
offer to purchase, purchase, deliver for
shipment, ship, export, import, cause to
be shipped, exported, or imported,
deliver for transportation, transport or
cause to be transported, carry or cause
to be carried, or receive for shipment,
transportation, carriage, or export, any
migratory bird, any part, nest, or eggs of
any such bird, or any product, whether
or not manufactured.” The ashy storm-
petrel is included in the list of migratory
birds protected by the MBTA. The
MBTA provides penalties for anyone in
violation of its provisions. The
petitioner claims that the MBTA does
not provide protection from many of the
threats facing the species such as plastic
pollution, light pollution, nonnative
predators, and changing ocean
conditions as a consequence of global
warming (CBD 2007, p. 36). In addition,
the petitioner asserts that, unlike the
Act, the MBTA provides no citizen suit
provision, no requirement for
designation or protection of critical
habitat, no consultation provision to
ensure Federal agency actions do not
jeopardize the species, nor an
affirmative conservation mandate to
recover the species. The provisions of
the MBTA prevent hunting, capturing,
or killing or attempting to take, capture,
or kill, or possess ashy storm-petrels.
The degree to which the protections are
applied are a matter of enforcement and

there are likely to be instances where
permits under the MBTA are not
obtained and some mortality may occur.
However, our analysis did not reveal
information that would suggest a level
of mortality that would be a significant
threat to the species. Overall the MBTA
provides protections for the ashy storm-
petrel that would otherwise not exist.

On January 10, 2001, President
Clinton issued Executive Order 13186,
pertaining to responsibilities of Federal
agencies to protect migratory birds, and
directing executive departments and
agencies to further implement the
MBTA (66 FR 3853; January 17, 2001).
Executive Order 13186 directs each
Federal agency taking actions that have,
or are likely to have, a measurable
negative effect on migratory bird
populations to develop and implement
(within 2 years) a memorandum of
understanding (MOU) with the Service
that promotes the conservation of
migratory bird populations. The DOD
entered into a MOU with the Service on
August 30, 2006 (71 FR 51580), which
emphasizes a general collaborative
approach to conservation of migratory
birds. Conservation measures include
minimizing disturbance to breeding,
migration, and wintering habitats. While
this MOU is non-binding and it does not
authorize the take of migratory birds, it
does provide an additional opportunity
for the Service to continue to reduce the
threat of habitat loss to the ashy storm-
petrel on lands owned and managed by
the DOD, including San Clemente
Island. Currently, approximately 0.1
percent of the entire ashy storm-petrel
population breeds on DOD lands. We
are not aware that any other Federal
agency has entered into a similar MOU
with the Service.

National Wildlife Refuge System
Improvement Act of 1997

The National Wildlife Refuge System
is managed by the Service primarily for
the benefit of fish, wildlife, and plant
resources and their habitats (Service
2008, p. 2). The Farallon National
Wildlife Refuge (Refuge) was
established in 1909, is located
approximately 28 miles west of San
Francisco, and is composed of several
islands, including Southeast Farallon
Island. On December 22, 2008, we
published a notice in the Federal
Register announcing the availability of
a draft Comprehensive Conservation
Plan (CCP) and environmental
assessment to manage natural resources
at the Refuge (73 FR 78386). As stated
earlier, ashy storm-petrels at Southeast
Farallon Island are susceptible to
predation by western gulls (which breed
at the island) and burrowing owls

(which do not breed at the island but are
regular fall migrants and overwinter at
the island). Managers at the Refuge are
concerned about high levels of avian
predation upon and reduced
productivity and survivorship of ashy
storm-petrels at Southeast Farallon
Island. Consequently, within 5 years of
approval of the final CCP (anticipated in
year 2010), the Refuge proposes the
following management actions: (1)
Develop a plan to eradicate the
nonnative house mouse through
rodenticide application and prevent
future human introductions of mice; (2)
translocate to the mainland individual
burrowing owls that overwinter on
Southeast Farallon Island, until mice at
the island are eradicated; (3) monitor
western gull nests for ashy storm-petrel
remains, and conduct experimental
selective removal (culling) of no more
than 10 western gulls annually to
reduce predation upon ashy storm-
petrels; and (4) monitor the ashy storm-
petrel population (Service 2008, pp. 84,
98).

The management actions, once
implemented, may be successful in
reducing predation of ashy storm-petrels
by western gulls and burrowing owls,
which, in turn, may result in an increase
in productivity and survivorship of ashy
storm-petrels at Southeast Farallon
Island. However, we are not basing our
finding of whether listing is warranted
on future actions contained in the draft
CCP. Nevertheless, the proposed
management actions in the Refuge’s
draft CCP, when approved and funded,
will likely benefit the ashy storm-petrel
at Southeast Farallon Island, where an
estimated 36 to 53 percent of all
breeding ashy storm-petrels occur.

National Park Service Organic Act

The National Park Service Organic
Act (16 U.S.C. | et seq.) established the
U.S. National Park Service, “* * * to
promote and regulate the use of the * *

* national parks * * * which purpose is
to conserve the scenery and the natural
and historic objects and the wild life
therein and to provide for the enjoyment
of the same in such manner and by such
means as will leave them unimpaired
for the enjoyment of future
generations.” On March 5, 1980, the
U.S. Congress established as the
Channel Islands National Park (Park) the
islands of San Miguel, Santa Rosa, Santa
Cruz, Anacapa, Santa Barbara, and the
submerged lands and waters within one
nautical mile of each island. In 2007, in
accordance with 36 CFR, Chapters 1-7,
the Park prohibited access by park
visitors on: 1) Offshore rocks and islets
in the Park; 2) Bat Cave and Cavern
Point Cove Caves, Santa Cruz Island;
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and 3) shorelines and cliffs at Santa
Barbara Island, to protect wildlife and
natural resources, including ashy storm-
petrels (NPS 2007, p. 2). Thus, visitor
access is prohibited at 16 ashy storm-
petrel breeding locations (locations #7-
22, in Table 1) managed by the National
Park Service, which constitutes
approximately 99 percent of the
breeding locations in the Channel
Islands and, depending on population
estimates, approximately 44 to 60
percent of the ashy storm-petrel
breeding locations rangewide.

Under the authority of the Antiquities
Act of 1906, the California Coastal
National Monument (CCNM) was
established by Presidential
Proclamation number 7264, on January
11, 2000. The Presidential Proclamation
defined the CCNM as all unappropriated
or unreserved lands and interest in
lands owned or controlled by the United
States in the form of islands, rocks,
exposed reefs, and pinnacles above
mean high tide within 12 nautical miles
of the shoreline of the State of
California. The CCNM is comprised of
more than 20,000 small islands, rocks,
exposed reefs, and pinnacles within the
corridor extending 12 nautical miles
(22.2 km) from the shoreline between
Mexico and Oregon. This proclamation
directed the Secretary of the Interior to
manage the monument through the
Bureau of Land Management (BLM). In
2005, the BLM approved a resource
management plan for the CCNM (BLM
2005), which contains broad direction
for the protection of the geologic
formations and habitats for seabirds,
and focuses on multi-agency and other
partnerships and involvement of local
communities as the keys to management
and protection. Five ashy storm-petrel
breeding locations (locations # 1, 2, 6,
23 and 24 in Table 1) are managed by
the BLM, which, depending on
population estimates used, comprise
about 1.2 percent to 1.7 percent of the
total population of breeding ashy storm-
petrels.

Sikes Act

The Sikes Act of 1960 (16 U.S.C. 670
et seq.) authorizes the Secretary of
Defense to develop cooperative plans for
conservation and rehabilitation
programs on military reservations and to
establish outdoor recreation facilities,
and provides for the Secretaries of
Agriculture and the Interior to develop
cooperative plans for conservation and
rehabilitation programs on public lands
under their jurisdiction. The Sikes Act
Improvement Act of 1997 required
Department of Defense (DOD)
installations to prepare Integrated
Natural Resources Management Plans

(INRMPs). Consistent with the use of
military installations to ensure the
readiness of the Armed Forces, INRMPs
provide for the conservation and
rehabilitation of natural resources on
military lands and incorporate, to the
maximum extent practicable, ecosystem
management principles and provide the
landscape necessary to sustain military
land uses. The U.S. Navy currently
controls feral cats on San Clemente
Island through an existing INRMP
(Hering 2008, p. 6), and this may benefit
the small numbers of ashy storm-petrels
nesting there.

National Marine Sanctuaries Act

The National Marine Sanctuaries Act
of 1972 (NMSA) (16 U.S.C. 1431 et seq.)
authorizes the Secretary of Commerce,
and specifically the National Oceanic
and Atmospheric Administration
(NOAA), to designate and protect areas
of the marine environment with special
national significance due to their
conservation, recreational, ecological,
historical, scientific, cultural,
archeological, educational, or esthetic
qualities as national marine sanctuaries.
Within the range of the ashy storm-
petrel, the four national marine
sanctuaries (NMS) that have been
designated in California are: the
Channel Islands NM Sanctuary (CINMS)
off the coast of southern California
(1980); Gulf of the Farallons NMS
(formerly Point-Reyes Farallon Islands
NMS [1981]); Cordell Bank NMS off the
coast of central California (1989); and
the Monterey Bay NMS (1992). In 1989,
Congress passed a law that prohibits the
exploration for, or the development or
production of, oil, gas, or minerals in
any area of the Cordell Bank National
Marine Sanctuary (P.L. 101-74). The
Oceans Act of 1992 (P.L. 102-587)
prohibits leasing, exploration of,
producing, or developing oil and gas in
the Monterey Bay National Marine
Sanctuary; and includes a requirement
for Federal agencies to consult with the
program on activities that are likely to
injure sanctuary resources. In 2007,
NOAA expanded the state “no-take”
marine reserves and one of the limited
take marine conservation areas in the
CINMS to include Federal waters out to
6 nautical miles (11 km), which
prohibited or limited removal of, and
injury to, any CINMS resource,
including ashy storm-petrels (NOAA
2007, pp. 29208-29235). Specifically,
lobster harvest and recreational fishing
for pelagic finfish (with hook and line
only) are allowed within the marine
conservation area, while all other
extraction or injury to CINMS resources
is prohibited (NOAA 2007, p. 29212).
These Federal marine reserves were

established in conjunction with State of
California regulatory processes (see
““State of California Protection”
subsection below). In addition, on
March 25, 2005, the California Fish and
Game Commission adopted the Market
Squid Fishery Management Plan
(MSFMP; California Fish and Game
Commission 2005, pp. 1-558), which
prohibits taking of market squid using
attracting lights in all waters of the Gulf
of the Farallons NMS at any time.
Accordingly, there are regulatory
measures that prohibit the use of bright
lights for commercial fishing at 10 ashy
storm-petrel breeding locations,
including around Southeast Farallon
Island, which constitute approximately
36 to 53 percent of the rangewide
population and for approximately 16
percent of the remainder of the
population rangewide, for a total of
approximately 52 to 69 percent of the
total population.

Outer Continental Shelf Lands Act

The Outer Continental Shelf Lands
Act of 1953 (OCSLA) (43 U.S.C. 1331 et
seq.) provides the Secretary of the
Interior, on behalf of the Federal
Government, with authority to manage
the mineral resources, including oil and
gas, on the outer continental shelf (OCS)
and defines the OCS as all submerged
lands lying seaward of the State and
Federal boundary. The Federal Oil &
Gas Royalty Management Act of 1982
(30 U.S.C. 1701 et seq.) mandates
protection of the environment and
conservation of Federal lands in the
course of building oil and gas facilities.
The Secretary of the Interior designated
the Minerals Management Service
(MMS) as the administrative agency
responsible for the mineral leasing of
submerged OCS lands and for the
supervision of offshore operations after
lease issuance. In managing the offshore
oil and gas resources, the MMS
conducts environmental studies, issues
leases, and regulates operations
conducted on the OCS. The regulatory
responsibilities include issuing permits
for oil and gas exploration,
development, and production and
inspecting operations during all of these
activities. Within the range of the ashy
storm-petrel, the MMS manages the
offshore mineral resources of 23 active
leases and 36 undeveloped leases, in
coordination with other Federal, State,
and local agencies and in consultation
with the public (McCrary et al. 2003, pp.
43-45).

Deepwater Port Act of 1974

The Deepwater Port Act of 1974
(DWPA) (33 U.S.C. 1501 et seq.)
authorizes the U.S. Coast Guard (USCG;
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Department of Homeland Security) to
regulate Liqufied Natural Gas deepwater
ports and shoreside terminals.
Originally pertaining only to oil, the
Maritime Transportation Security Act of
2002 (MTSA) (33 U.S.C. 1221 et seq.)
amended the DWPA to include natural
gas. The regulations pertaining to the
licensing, design, equipment and
operation of deepwater ports and
shoreside terminals are found in Title
33 CFR parts 148, 149 and 150. The
Secretary of the Department of
Homeland Security delegated the
processing of DWP applications to the
USCG and the Maritime Administration
(MARAD), respectively. MARAD is the
license issuing authority and works in
concert with the USCG in developing
the Environmental Impact Statement,
while the USCG has primary
jurisdiction over design, equipment and
operations and security requirements.
The DWPA established a specific time
frame of 330 days from the date of
publication of a Federal Register notice
of a “complete” application to the date
of approval or denial of a deepwater
port license. Among other requirements,
an applicant for a deepwater port
license must demonstrate consistency
with the Coastal Zone Management Plan
of the adjacent coastal States. The USCG
and MARAD, in cooperation with other
Federal agencies, must comply with the
requirements of the National
Environmental Policy Act in processing
deepwater port applications within the
timeframes prescribed in the DWPA. To
date the USCG has received the
following two deepwater port
applications, which are pending USCG
approval, and occur within the range of
the ashy storm-petrel: Clearwater Port
LNG, Project NorthernStar Natural Gas;
and Port Esperanza, Esperanza Energy
LLC. A third proposed LNG project, the
Oceanway LNG Terminal, was
withdrawn by Woodside Petroleum,
Ltd. in January 2009 (Woodside
Petroleum Ltd. 2009, pp. 1-2).

Federal Power Act of 1920

Section 23(b)(1) of the Federal Power
Act of 1920 (16 U.S.C. 791a et. seq.)
grants jurisdiction to the Federal Energy
Regulatory Commission (FERC) for the
licensing of hydropower development
(for example, wave energy projects) in
offshore waters of the United States. We
are aware of at least one proposed wave
energy project that occurs within the
range of the ashy storm-petrel. FERC
licensing procedures include analyzing
potential project effects on natural
resources including, but not limited to,
water quality, water use, marine
mammals, fish, birds, geology, land use,

ocean use, navigation, recreation,
aesthetics, and cultural resources.

Oil Pollution Act of 1990 (OPA)

The Oil Pollution Act of 1990 (33
U.S.C. 2701 et. seq.) amended the Clean
Water Act and addressed the wide range
of problems associated with preventing,
responding to, and paying for oil
pollution incidents in navigable waters
of the United States. It created a
comprehensive prevention, response,
liability, and compensation regime to
deal with vessel- and facility-caused oil
pollution to U.S. navigable waters. The
OPA increased Federal oversight of
maritime oil transportation and
provided environmental safeguards by:
setting new requirements for vessel
construction and crew licensing and
manning; mandating contingency
planning; enhancing Federal response
capability; broadening enforcement
authority; increasing penalties and
potential liabilities; and creating new
research and development programs.
Various Federal agencies are responsible
for implementing the OPA. The
Environmental Protection Agency (EPA)
is responsible for non-transportation-
related onshore facilities and incidents
in the Inland Zone, the USCG is
responsible for marine transportation-
related facilities and incidents in the
Coastal Zone, MARAD (in the
Department of Transportation) is
responsible for promoting the U.S.
merchant marine and shipbuilding
industry, and the Department of
Commerce (specifically, NOAA) is
responsible for natural resource damage
assessments relating to oil discharges.
The OPA requires a phase-out of single-
hull tankers from U.S. waters by 2015.
Committee on Oil Pollution Act of 1990
et al. (1998, p. 147) report that although
the mandatory phase-out schedule of
section 4115 of the OPA bans all single-
hull tankers (without double bottoms or
double sides) from U.S. trade after 2010,
it is probable that under the deepwater
port and lightering zone exemption,
large single-hull vessels up to 30 years
of age will operate in the United States
through 2015. For this status review, we
could not find specific information
indicating how many single-hull tankers
currently utilize California waters, and
whether compliance with the double-
hull provisions of section 4115 of the
OPA will be achieved. The OPA
imposes liability for removal costs and
damages resulting from an incident in
which oil is discharged into navigable
waters or adjoining shorelines or the
exclusive economic zone. In 2006, a
damage assessment, restoration plan,
and environmental assessment
(Luckenbach 2006, pp. 1-165) was

presented by Natural Resource Trustee
Agencies (Service, NOAA, National Park
Service, and California Department of
Fish and Game) for natural resources
(including ashy storm-petrels) injured
during multiple oil spills that occurred
off the coast of San Francisco,
California, from 1990 to December 2003.

Clean Air Act of 1970

The Clean Air Act of 1970 (42 U.S.C.
7401 et seq.) EPA to develop and
enforce regulations to protect the
general public from exposure to
airborne contaminants that are known to
be hazardous to human health. In 2007,
the Supreme Court ruled that gases that
cause global warming are pollutants
under the Clean Air Act, and that the
EPA has the authority to regulate carbon
dioxide and other heat-trapping gases
(Massachusetts et al. v. EPA 2007 [Case
No. 05-1120]). The petitioner claims that
the ashy storm-petrel is threatened by a
lack of regulatory mechanisms to curb
greenhouse gases (GHG) that contribute
to global temperature rises, ocean
acidification, and sea level rise (CBD
2007, p. 34). As stated earlier, our status
review did not reveal information that
indicates productivity of ashy storm-
petrels is adversely affected by ocean
acidification, and we conclude that sea
level rise within the next 40 to 50 years
is not a significant threat to ashy storm-
petrels.

State of California Protection

The California Department of Fish
and Game (CDFG) is the State agency
responsible for managing California’s
fish, wildlife, and plant resources, and
the habitats upon which they depend,
for their ecological values and for their
use and enjoyment by the public. The
ashy storm-petrel is designated as a
Species of Special Concern by the CDFG
(Carter et al. 2008, pp. 117-124). This
status does not confer regulatory
protection to the species and applies to
animals not listed under the Act or the
California Endangered Species Act
(CESA), but which nonetheless (1) are
declining at a rate that could result in
listing, or (2) historically occurred in
low numbers and known threats to their
persistence currently exist. In addition,
this designation is intended to result in
special consideration for these animals
by the CDFG, land managers, consulting
biologists, and others, and is intended
to: focus attention on the species to
achieve conservation and recovery of
these animals before they meet CESA
criteria for listing as threatened or
endangered; stimulate collection of
additional information on the biology,
distribution, and status of poorly known
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at-risk species; and focus research and
management attention on the species.

California Environmental Quality Act
of 1970 (CEQA) does not regulate land
use, but requires all local and State
agencies to avoid or minimize
environmental damage where feasible,
during the course of proposed projects.
CEQA provides protection not only for
State-listed or federally listed species,
but also for any species designated as
species of special concern by the CDFG.

In 1999, the California legislature
approved and the governor signed the
Marine Life Protection Act (MLPA;
Stats.1999, Chapter 1015). The MLPA
requires that the CDFG prepare and
present to the Fish and Game
Commission a master plan that will
guide the adoption and implementation
of a Marine Life Protection Program,
which includes a statewide network of
marine protected areas. In 2003, the
State of California established nine State
Marine Reserves in the California
Channel Islands, which (in part)
prohibit within these reserves market
squid fishery activities that use bright
lights. In 2008, the CDFG published a
revised draft plan for marine protected
areas in California (CDFG 2008a). The
CDFG has organized a MLPA South
Coast Regional Stakeholder Group to re-
examine and re-design the Marine
Protected Areas in southern California,
to increase their coherence and
effectiveness at protecting the State’s
marine life, habitat, and ecosystems.

On March 25, 2005, the California
Fish and Game Commission adopted the
MSFMP (California Fish and Game
Commission 2005, pp. 1-558), which: (1)
Limits the wattage of attracting lights
(see Factor E below) to a maximum of
30,000 watts per boat; (2) requires that
attracting lights be shielded to direct the
light downward, or situated such that
the illumination is completely
submerged underwater; and (3) and
prohibits, at any time, the use of
attracting lights for the purpose of
taking of market squid in all waters of
the Gulf of the Farallons NMS, that
encompasses all of the ashy storm-
petrels on Southeast Farallon Island and
approximately 36 to 53 percent of the
ashy storm-petrels rangewide.

Mexican Federal Protection

The ashy storm-petrel is currently
listed as threatened under Mexican Law,
NOM-059-ECOL-2001, and is proposed
as endangered under a draft amendment
of this law (SEMARNAT 2008, p. 39).
Pursuant to this law, general criteria are
to be followed in managing Mexican
wildlife, including, but not limited to:
preservation of biodiversity and natural
species habitats; and preservation of

endemic, threatened, endangered or
specially protected species. These
considerations apply to all of the ashy
storm-petrels found in Mexico, which
constitutes approximately 1 to 2 percent
of the rangewide population. We have
no new information on the adequacy
and effectiveness of “‘threatened” or
“endangered” status for conservation of
ashy storm-petrels in Mexico.

International Agreements

Since the ashy storm-petrel ranges
into Mexico, international agreements
may provide some protections for the
species. The North American Agreement
on Environmental Cooperation
(NAAEC) was negotiated and is being
implemented in parallel to the North
American Free Trade Agreement.
NAAEC requires that each Party (United
States, Mexico, and Canada) ensure that
its laws provide for high levels of
environmental protection. Each Party
agreed to effectively enforce its
environmental laws through appropriate
means, such as the appointment and
training of inspectors, monitoring
compliance, and pursuing the necessary
legal means to seek appropriate
remedies for violations. The
Commission for Environmental
Cooperation (CEC) was created under
the NAAEC and is authorized to
develop joint recommendations on
approaches to environmental
compliance and enforcement.

Summary of Factor D

Based on our analysis of the existing
regulatory mechanisms, we have found
a diverse network of laws and
regulations that provide protections to
the ashy storm-petrel and its habitat and
effectively ameliorate threats rangewide.
Specific to the ashy storm-petrel,
provisions of the MBTA prohibit killing
or possessing of the species. An
overarching protection of breeding and
foraging habitat through Federal
nexuses in regulatory mechanisms, such
as the Outer Continental Shelf Lands
Act, Federal Power Act, Oil Pollution
Control Act, and the Deepwater Port
Act, provide protections to breeding and
foraging habitat. At Southeast Farallon
Island all of the breeding locations are
located on U.S. Fish and Wildlife
Service, National Wildlife Refuge
System lands which are covered under
the National Wildlife Refuge System
Improvement Act of 1997 (16 U.S.C.
668dd-668ee). Additionally, the waters
surrounding Southeast Farallon Island
are within the Gulf of the Farallons
NMS, where there is a prohibition on
the use of attracting lights for market
squid fishing. In the Channel Islands,
approximately 16 percent of the

breeding habitat is off limits to the use
of attracting lights for market squid
fishing due to the provisions of the
National Marine Sanctuaries Act.
Additionally, some sea caves on Santa
Cruz Island have been closed to human
visitation and the National Park Service
is planning to develop and implement a
island spotted skunk and nonnative
mouse management plan that will
provide additional protections to the
ashy storm-petrel. Approximately 99
percent of the ashy storm-petrel
breeding locations in the Channel
Islands are located on National Park
Service lands, which are covered under
the National Park Service Organic Act.
Regulatory mechanisms under the State
of California, including CEQA, MLPA,
and provisions under MSFMP, provide
additional protections for the ashy
storm-petrel. Based on our review of the
best available scientific information, we
conclude that adequate regulatory
mechanisms are in place to protect the
species and its habitat throughout its
range, within the Channel Islands, and
at Southeast Farallon Island.

Factor E: Other Natural or Manmade
Factors Affecting the Continued
Existence of the Species

The petitioner asserts that artificial
light pollution due to California market
squid fishery boats, and current and
future offshore energy production
platforms, threatens the continued
existence of the ashy storm-petrel (CBD
2007, pp. 15-17). In addition, the
petitioner claims that contamination
from petroleum (from offshore energy
production platforms and ocean-going
vessels), chlorinated hydrocarbons, and
plastics threaten the continued
existence of the ashy storm-petrel (CBD
2007, pp. 18-20).

Artificial Light Pollution at Breeding
Colonies — Market Squid Fishery and
Tuna Aquaculture

The California market squid is found
from central Baja California, Mexico, to
Southeast Alaska (Roper and Sweeney
1984, p. 95-96). In California, a fishery
for market squid consists of two
geographically distinct components: a
central California fishery off Monterey
and a southern California fishery around
the Channel Islands and along the
mainland coast (Pomeroy and
Fitzsimmons 2001, p. 3). The Service is
not aware of the occurrence of market
squid fishery activities at Islas Los
Coronados and Islas Todos Santos,
which are known ashy storm-petrel
breeding locations in Mexico.

Market squid spawn in sandy
substrates near islands and the coast
(California Fish and Game Commission
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2005, p. 37). Harvest involves luring the
squid to the surface with high wattage
lamps, encircling them with purse seine
nets, pumping and using nets to remove
the squid from the water, and finally
storing them in an on-vessel fish hold
(Hastings and MacWilliams 1999, p. iv).

Market squid fishery activities occur
during squid mating and egg-laying:
April through October in central
California, and October through May in
southern California (Pomeroy and
Fitzsimmons 2001, pp. 2-3; California
Fish and Game Commission (2005, p.
37). Market squid fishery activities
coincide with the peak fledging period
(early to mid-October) and pre-egg and
early egg-laying periods of ashy storm-
petrels (February through May) (Ainley
1995, p. 5; Mclver 2002, p. 17).

According to the MSFMP (2005, p. 3),
squid may not be taken using attracting
lights in all waters of the Gulf of the
Farallones National Marine Sanctuary at
any time; this closure includes
Southeast Farallon Island. In addition,
squid fishery activities are not permitted
within 11 marine reserves and 2 marine
conservation areas in southern
California, which collectively contain
seven ashy storm-petrel breeding
locations. In California, market squid
fishery activities are permitted at 13
ashy storm-petrel breeding locations.
Although we are not aware whether
market squid fishing occurs at ashy
storm-petrel breeding locations in
Mexico, we are aware of aquaculture
activities associated with the harvest of
northern bluefin tuna (Thunnus
orientalis) at Islas Los Coronados and
Islas Todos Santos, Mexico, which use
bright lights to illuminate at-sea tuna
pens (Zertuche-Gonzales et al. 2008,
p.14; Mclver, personal observation).
Therefore, bright lights associated with
commercial fishing activities (market
squid fishery and tuna aquaculture) are
permitted at 15 locations that
collectively comprise approximately
1,915 breeding ashy storm-petrels,
which is approximately 25 percent to 34
percent of all breeding ashy storm-
petrels, depending on population
estimates used.

Evidence from several studies,
anecdotal observations, and museum
specimens indicate that ashy storm-
petrels and related species are attracted
to lights, which puts them at risk for
light-induced mortality (Reed et al.
1985, pp. 377-383; Le Corre et al. 2002,
pp. 93-102). In their study of four
species of procellariids (specifically,
Barau’s petrel (Pterodroma baraui),
Mascarene petrel (Pseudobulweria
aterrima), Audubon’s shearwater
(Puffinus lherminieri bailloni), and
wedge-tailed shearwater (Puffinus

pacificus)) on Réunion Island in the
Indian Ocean, Le Corre et al. (2002, p.
93) reported that birds that collided
with lights then fell to ground with fatal
injuries, were killed by predators, or
died of starvation, and that 94 percent
of these procellariids were juveniles.
Light-induced collisions and mortality
of storm-petrels at breeding locations
have been reported by researchers.
James-Veitch (1970, p. 40) reported that
ashy storm-petrels collided with a lamp
post on Southeast Farallon Island. Wolf
(2008, p. 8) reported personal
observations of storm-petrels flying
around the lighthouse light at West San
Benito Island, Mexico, a breeding
location for Leach’s and least storm-
petrels. She also observed many
hundreds of dead storm-petrels that had
accumulated below the window that
enclosed the lighthouse light, after
attraction to the light and apparent
collision with the glass. The period over
which the storm-petrels collided with
and accumulated under the window is
unknown. Additionally, we are aware of
15 museum specimens of ashy storm-
petrels that were collected at lighted
offshore energy platforms (n = 2) or
brightly lit coastal mainland locations (n
= 13) (Carter et al. 2000, p. 443;
Ornithological Information System
[ORNIS] 2008), and ashy storm-petrels
have been observed circling bright lights
at a coastal mainland sporting venue on
several occasions (Capitolo 2005, 2008;
LeValley 2008) (see following “At-sea
Artificial Light Pollution - Offshore
Energy Platforms” section). These
museum collections and direct
observations demonstrate that ashy
storm-petrels are attracted to light that
occurs far from ashy storm-petrel
breeding locations, where attendance by
storm-petrels is lower than at breeding
locations. Therefore, it is reasonable to
assume that near breeding locations
ashy storm-petrels are similarly
attracted to commercial fishery lights,
and that mortality of ashy storm-petrels
as a result of this attraction, although
not quantified, likely occurs.

Several researchers (Gross [1935, p.
387]; James-Veitch [1970, p. 65]; Ainley
[1995, p. 5]) have reported decreases in
the amount of aerial activities by storm-
petrels at night at their nesting grounds
on bright, moonlit nights. Watanuki
(1986, pp. 14-22) showed that colony
activity levels of Leach’s storm-petrels
were inversely correlated with light
intensities and the corresponding risk of
predation by slaty-backed gulls (L.
schistisagus). Oro et al. (2005, p. 425)
reported that predation of European
storm-petrels (Hydrobates pelagicus) by
yellow-legged gulls (L. michahellis) was

much higher at a cave that received
stronger illumination from the city of
Benidorm, Spain, located approximately
1.9 mi (3 km) from the storm-petrel
colony. Data in Keitt (2004, p. 176)
supported their hypothesis that a
function of nocturnal activity patterns
in the black-vented shearwater (Puffinus
opisthomelas) was reduction in the
likelihood of predation by western gulls.
Since procellariids have been shown to
use the cover of darkness as a defense
against predation at their nesting
colonies, it is paradoxical that
procellariids, including storm-petrels,
are also attracted to bright lights
(Montevecchi 2006, p. 94). Imber (1975,
p. 305) suggested that the attraction of
procellariids to bright lights is an
artifact of their visual cueing towards
bioluminescent prey.

Our review of the available
information revealed no direct
observations or evidence of mortality of
ashy storm-petrels through attraction to
squid fishery lights; however,
examining measures of reproductive
success provides indirect evidence of an
effect of squid fishery lights on ashy
storm-petrels at breeding locations.
From 1992 to 2000, Maxwell et al.
(2004, p. 665) documented intense
market squid harvesting near Santa
Rosa, Santa Cruz, Anacapa, and Santa
Catalina islands. During October 1995,
1996, and 1997, squid fishing activity
was relatively high along the north coast
of Santa Cruz Island from the west end
to Orizaba Rock (Maxwell et al. 2004, p.
668). At Orizaba Rock, the number of
active storm-petrel nest sites was 60
percent and 75 percent lower in 1997
than in 1995 and 1996, respectively
(Mclver et al., in preparation), and the
numbers of active nests (counted during
mid-summer surveys) declined
significantly (10 percent per year) from
1996 through 2005 (Carter et al. 2007, p.
7). However, the number of ashy storm-
petrel nests at Orizaba Rock increased in
2006 and 2007 (Carter et al. 2007, p. 7;
Mclver et al. 2008, p. 6). Reasons for an
increase in numbers of active nests at
Orizaba Rock are not fully understood
and may reflect reduced use of bright
night lights, movements of some adult
storm-petrels from Bat Cave after skunk
predation in 2005, and other factors
(Mclver et al. in preparation). Human
disturbance of nest sites on Orizaba
Rock has not been documented, so this
may not explain the reduction of nests
from 1996 to 2005. Based on our
conclusion that ashy storm-petrels are
less affected by such environmental
factors as reduced ocean productivity,
and the study by Adams and Takekawa
(2008, p. 14) that showed that ashy
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storm-petrels captured at three separate
breeding locations in southern
California forage in similar areas of
ocean, we believe it is unlikely that
oceanographic conditions explain the
reduced reproductive success and
numbers of nests of ashy storm-petrels
at Orizaba Rock. Our review of the
available information suggests that
bright lights used in the market squid
fishery at Orizaba Rock may have been
a factor in the observed decline in
numbers of active nests from 1996
through 2005, and low reproductive
success observed there in 1996 and
1997. However, our review of available
information did not reveal any data
regarding the reproductive success or
mortality rates of ashy storm-petrels at
other Southern California locations,
such as Santa Barbara Island and
adjacent Sutil Island, where larger
numbers of ashy storm-petrels nest than
at Oriziba Rock. The absence of any data
at these locations does not permit a
meaningful or reliable extrapolation of
trends regarding ashy storm-petrel
reproductive success and numbers of
active nests observed at Orizaba Rock,
including the possible effects of squid
fishery lights at that location, or to other
ashy storm-petrel nesting locations in
Southern California.

Acknowledging the potential for
impacts to breeding seabirds, the
MSFMP requires that squid fishery
boats in California limit wattage (per
boat) to 30,000 watts maximum and
maintain shields on lights that are
parallel to the deck of the vessel
(MSFMP 2005, Section 1-ii) in order to
reduce the potential for predation as a
result of illumination of seabird
breeding locations on islands adjacent
to fishing locations. However, ambient
and artificial light intensity at seabird
(including ashy storm-petrel) breeding
locations in California has not been
studied, and therefore the efficacy of the
MSFMP measures to reduce potential
predation associated with illumination
at islands is not known.

Measures to reduce the potential for
predation as a result of illumination of
seabird breeding locations, such as
reduced wattage of lights and reduced
upward radiation of light, are likely less
effective in reducing the potential for
attraction and collision of ashy storm-
petrels that approach lighted fishing
boats. While foraging and while in
transit, ashy storm-petrels fly from a few
centimeters (inches) to a few meters
(yards) over the surface of the ocean,
and upon approaching lighted boats, are
exposed to the lights. Mortality to
breeding and non-breeding ashy storm-
petrels could occur through direct
collision with lights, and ashy storm-

petrels, exhausted after constant circling
of lights, could be susceptible to
predation by gulls, which are also
known to concentrate around lighted
squid fishery boats, presumably to feed
on squid (Shane 1995, p. 10; W. Mclver,
personal observation). Two dead ashy
storm-petrels were collected from boats
at sea off the coast of southern
California, presumably due to attraction
to bright lights (ORNIS 2008).

Squid fishery activities also occur in
the southern part of Monterey Bay
between Point Pinos and Fort Ord
(Recksiek and Frey 1978, p. 9). Market
squid fishing in general coincides with
spawning events, and in central
California squid spawning occurs from
April to October (CDFG 2005, pp. 1-21).
During autumn months (generally
September and October), thousands of
ashy storm-petrels congregate in the bay
in deeper waters over the Monterey
Submarine Canyon (Roberson 1985, p.
43); depending on location, flocks
generally occur 3 to 25 mi (5 to 40 km)
away from squid fishing areas.
Shearwater Journeys, a bird-watching
concessionaire in Monterey, California,
observed large flocks (estimated 7,000 to
10,000 birds) of ashy storm-petrels in
September 2008 on Monterey Bay
(Shearwater Journeys 2008, http://
www.shearwaterjourneys.com/
index.shtml). Based on known attraction
of storm-petrels to boats and brightly lit
facilities on the mainland, there is the
potential for ashy storm-petrels in the
large flocks to be attracted to these lights
if boats are present at night in Monterey
Bay during autumn months. Assuming a
total population of 10,000 ashy storm-
petrels, and autumn flock sizes of 4,000
to 7,000 ashy storm-petrels in Monterey
Bay, approximately 40 percent to 70
percent of the total population of ashy
storm-petrels theoretically could be
exposed to this potential threat. This
estimate includes ashy storm-petrels
that come from Southeast Farallon
Island only at this time of year for a
short time. However, market squid
fishing in Monterey Bay is largely
observed to occur during daylight hours
(CDFG 2008b, p. 20; Pacific Fishery
Management Council 2008, p. 44) rather
than at night, when ashy storm-petrels
exclusively feed. While attracting lights
may be used during daylight hours in
this fishery, because ashy storm-petrels
exclusively feed at night we do not
expect that ashy storm-petrels are
significantly affected by the market
squid fishery in Monterey Bay. As stated
above, we have no data indicating any
ashy storm-petrel mortality associated
with market squid fishing in Monterey
Bay and are aware of only two dead

ashy storm-petrels collected from boats
at sea off of the Southern California
coast. Accordingly, based on our review
of the available information regarding
light pollution from market squid
fishery boats and tuna farms near ashy
storm-petrel breeding colonies, we
conclude that some low level of
mortality of ashy storm-petrels may be
occurring as a result of squid fishery
lighting, resulting in a temporaily
reduced number of birds within limited
geographic locations.

Approximately 26 percent to 34
percent of the total ashy storm-petrels at
breeding locations may be exposed to
lighting. This estimate does not include
ashy storm-petrels at Southeast Farallon
Island, where squid fishing is
prohibited. However, available data
does not indicate that the potential
threat from bright lights is causing
significant mortality to the overall
population of ashy storm-petrels.
Further, our review of the available
information does not suggest that the
threat of fishery-related lighting is
expected to increase to any large degree
in the foreseeable future due to
implementation of regulations limiting
wattage of lighting and location of
fishing activities. While not basing our
conclusion on this factor, we are aware
that the State of California has issued
regulations that limit the wattage of
lighting and location of fishing
activities. Therefore, we do not consider
artificial light pollution from the market
squid fishery or tuna aquaculture
operations to be a significant threat to
ashy storm-petrels at breeding colonies
anywhere within the species’ range at
this time.

At-sea Artificial Light Pollution -
Offshore Energy Platforms

The petitioner asserts that the ashy
storm-petrel’s marine environment is
being (and will be) modified and
degraded by artificial light pollution
from current (and future) offshore
energy platforms (oil production
platforms and liquefied natural gas
(LNG) terminals) and vessels (CBD 2007,
pp. 15-16). Specifically, the petitioner
claims that ashy storm-petrels are (or
would be) attracted to bright lights and
die from exhaustion after constant
circling of the lights, or die by direct
collision with the lights or platforms.

Offshore oil operations in California
are conducted from 23 platforms in
Federal waters (greater than 3 mi (4.8
km) from shore) and 10 platforms and
related facilities in State waters (less
than 3 mi (4.8 km)), distributed over an
area of about 7,700 square mi (20,000
square km) along the southern coast of
the State (McCrary et al. 2003, p. 43).



41854

Federal Register/Vol.

74, No. 159/ Wednesday, August 19,

2009/ Proposed Rules

All of the currently operational
platforms occur within the at-sea range
of foraging ashy storm-petrels (Briggs et
al. 1987; p. 23 Mason et al. 2007, pp. 56-
59; Adams and Takekawa 2008, pp. 12-
13). Offshore oil production platforms
in California are illuminated at night by
bright, incandescent lights that serve as
maritime navigational aids and
illuminate working platforms and
walkways.

Russell (2005, pp. 1-330) studied the
interactions between migrating birds
and offshore oil and gas platforms in the
northern Gulf of Mexico; however, our
review of the available information did
not reveal any surveys that have been
conducted to assess storm-petrel (or
other bird species) attraction to oil
production platforms off the coast of
California, or any direct observations of
ashy storm-petrels flying around the
lights of offshore oil production
platforms. However, Carter et al. (2000,
p. 443) reported two specimens of ashy
storm-petrels (archived at the Santa
Barbara Natural History Museum, Santa
Barbara, California (SBNHM)) that were
recovered dead on an offshore oil
platform (Platform Honda), located
approximately 5 mi (8 km) off the coast
of southern California. Ashy storm-
petrels have also been collected dead
from mainland locations with bright
lights, indicating that the birds were
attracted to and died as result of
association with bright lights. Carter et
al. (2000, p. 443) reported six ashy
storm-petrel carcasses (also archived at
SBNHM) that were recovered from six
mainland locations (from Goleta to
Point Mugu) with bright lights in
southern California. The Service is
aware of at least seven additional
museum specimens of ashy storm-
petrels that were collected at mainland
locations in California with bright
lights; all were collected during autumn
months (Ornithological Information
System [ORNIS] 2008). Ashy storm-
petrels have also been observed flying at
night around bright lights at a stadium
adjacent to San Francisco Bay on several
occasions during autumn months over
the past several years (Capitolo 2005,
2008; LeValley 2008). LeValley (2005,
2008) described the storm-petrels as
juveniles, based upon plumage
characteristics, and observed on at least
two occasions that the storm-petrels
flew to and landed in the lights.

The museum specimens are evidence
that ashy storm-petrels are attracted to
bright lights, even those that occur in
metropolitan areas, far from their at-sea
foraging range. This indicates that bright
lights on oil production platforms that
occur within their marine range likely
attract more ashy storm-petrels than are

indicated by random collection and
museum records. The direct
observations of ashy storm-petrels
around bright lights during autumn
months support an examination by
Imber (1975, p. 304), who states that
juvenile procellariids are likely attracted
to lights more often than adults.
Similarly, most of the museum
specimens from mainland locations and
the offshore platforms were collected in
the fall and may have been juvenile
birds. In a study of migratory passerine
birds in the Gulf of Mexico, Russell
(2005, p. 4) reported that offshore
platforms attract birds, induce nocturnal
circulations of platforms and result in
mortality of birds through collision.
This is commensurate with reported
observations of ashy storm-petrels flying
around and into bright lights at coastal
mainland sporting events. Field
demonstration tests on an offshore oil
platform in the North Sea, involving the
exchange of lighting with a greenish
light, and reductions in lighting, have
been shown to reduce passerine bird
occurrence at the platform by 50 to 90
percent (Marquenie and van de Laar
2004, p. 6; Marquenie et al. 2008, pp. 2-
4). Our review of the available
information did not find any similar
demonstration on oil production
platforms in southern California.

Two LNG projects are proposed off
the coast of southern California
(California Energy Commission 2009).
The proposed Clearwater Port Project
(owned by Northern Star Natural Gas
Inc.) would be located approximately 13
mi (21 km) offshore of the City of
Oxnard, Ventura County, in the Santa
Barbara Channel. Clearwater Port would
reconfigure an existing offshore oil
production platform (Platform Grace).
Reconfiguration of the platform would
involve installing an LNG transfer
system, a cool down system, pumps,
and ambient air vaporizers, and
reinstalling and upgrading the
platform’s power-production capability.
The proposed Port Esperanza (owned by
Esperanza Energy, LLC, a subsidiary of
Tideland Oil & Gas Corporation) would
be located approximately 15 mi (24 km)
south of the port of Long Beach, and
would include two unmoored, self-
propelled, re-gasification units, each
connected to its own permanently
moored buoy. The application for a
third LNG project, the Oceanway LNG
Terminal Project, was withdrawn by
Woodside Petroleum Ltd., in January
2009 (Woodside Petroleum Ltd. 2009,
pp. 1-2). Our review of the available
information did not find specific plans
that describe the lighting configurations
of these proposed terminals, but

assumes that lighting configurations and
intensities would be similar in nature to
current offshore oil platforms in
California.

As stated earlier, Le Corre et al. (2002,
p. 97) found that the geographic
distribution of the mortality to Barau’s
petrel (due to attraction to bright lights
at night) depended on location of urban
and industrial areas in relation to the
distribution of breeding colonies. At
Réunion Island, light sources were
urban, stationary, and functioned (at
night) continuously (Le Corre et al.
2002, p. 96). In southern California,
continuously functioning sources of
light include extensive mainland
metropolitan areas, and 33 offshore oil
production platforms (McCrary et al.
2003, p. 43). The oil production
platforms are located within 150 mi
(240 km) of all southern California ashy
storm-petrel breeding locations, well
within the distance from breeding
colonies that the species has been
observed to forage (220 mi [360 km])
(Adams and Takekawa 2008, p. 13).
Accordingly, we conclude that about 50
percent of the total population of ashy
storm-petrels (approximately 100
percent of the ashy storm-petrels that
breed in the California Channel Islands)
may be exposed to this potential threat.
In summary, based on observations of
ashy storm-petrels collected dead from
an offshore oil platform and from
brightly lit mainland locations, and
recent observations of ashy storm-
petrels observed in association with
bright lights at a sporting facility, we
have information that ashy storm-petrels
are susceptible to bright lights on
current structures that occur in their
oceanic environment. This threat likely
results in some (but unknown) level of
mortality. At this time, the existing
population information does not
indicate that mortality associated with
offshore energy platforms is a significant
threat to the species at Southeast
Farallon Island, at the Channel Islands,
or rangewide. However, should offshore
energy development increase
significantly in the future, it would
likely be appropriate to monitor and
provide conservation measures that
would eliminate or minimize the
potential for mortality.

Oil Pollution - Offshore Energy
Production Platforms

The largest oil spill from offshore oil
operations in California was the 80,000-
barrel (3,360,000-U.S. gallon) Santa
Barbara spill from Platform A in 1969,
which resulted in the death of
thousands of birds (McCrary et al. 2003,
p. 46). Since 1969, only one spill from
oil and gas operations offshore of
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California has resulted in documented
seabird mortality (more than 700 birds),
the 163-barrel (7,000-gallon) Platform
Irene pipeline spill, off Point Arguello
in 1997 (Torch/Platform Irene Trustee
Council 2007, p. 3; McCrary et al. 2003,
p. 46). Oiled ashy storm-petrels were
not documented during either of these
spills. Applying information on
estimated spill size and spill probability
to potential impacts on seabirds is
difficult because of many factors,
including the type, rate, location, and
volume of oil spilled, weather and
oceanographic conditions, timing
within year of the spill, distribution of
seabird species near a spill, and
behavior of seabirds in reaction to oil
slicks (Ford et al. 1987, p. 549; McCrary
et al. 2003, p. 46). Minerals
Management Service (2001, p. xix)
reported that without the development
of 36 currently undeveloped leases, the
probabilities that one or more oil spills
will occur from existing Outer
Continental Shelf oil and gas activities
(during years 2002 to 2030) are 73.9
percent for a spill of 200 barrels (8,600
U.S. gallons) or less, and 59.1 percent
for a spill of 2,000 barrels (86,000 U.S.
gallons).

A Federal moratorium on offshore
drilling and platform development off
the coast of California was initiated by
the U.S. Congress in 1982 (U.S.
Department of Energy 2005). On October
1, 2008, the 1982 offshore drilling
moratorium expired and was not
renewed by the U.S. Congress. On
September 16, 2008, the U.S. House of
Representatives passed bill H.R. 6899,
the Comprehensive American Energy
Security and Consumer Protection Act,
which would allow oil and natural gas
exploration and production between 50
and 100 mi (80 and 161 km) off the U.S.
coasts. The U.S. Senate has received but
not yet voted on H.R. 6899. Fossil fuel
(such as petroleum and natural gas)
energy use and production is and will
likely continue to be a significant
societal issue for the United States in
the foreseeable future. Consequently, it
is foreseeable that within the next 15
years, additional offshore oil and gas
platform development will occur off the
California coast, within the marine
range of ashy storm-petrels.

Based on information available to the
Service regarding offshore oil
production, we conclude that about 50
percent of the total population of ashy
storm-petrels could potentially be
exposed to oil spills. However,
predicting the possible effects of an oil
spill from an offshore energy production
platform is difficult and would depend
on the timing and amount of a spill,
prevailing ocean currents and

conditions, and locations of ashy storm-
petrels at the time of a spill. We
conclude that a relatively small
proportion of the population would
likely be exposed to any single oil spill,
and consequently oil spills are not
considered to be a significant threat to
ashy storm-petrels anywhere within the
species’ range.

Oil Pollution - Vessels

Hampton et al. (2003, p. 29)
summarized previous reports and
showed that, during the 20th century,
hundreds of thousands to millions of
seabirds, especially common murres
(Uria aalge), were killed by oil pollution
from oil tankers and other marine
vessels in central California. Hampton et
al. (2003, p. 30) estimate that
approximately 20 tankers per week
arrive at and depart ports in California.
In California, large oil transfer facilities
occur in San Francisco Bay and Long
Beach Harbor (Los Angeles) (California
Resources Agency 2008, p. 5F-6). Ports
for non-tanker marine vessels (e.g.,
dredges, cargo vessels) occur at
numerous locations along the California
and northwestern Baja California coasts.
Tankers traveling along the coast, in
accordance with a voluntary agreement
with California State and U.S. Federal
agencies, stay about 50 mi (80 km)
offshore (Hampton et al. 2003, p. 31).
Hampton et al. (2003, p. 30) showed that
oil spill accidents regarding non-tanker
vessels are the most common in
California, and that small volumes of oil
may kill large numbers of birds. In an
examination of shipping practices,
Hampton et al. (2003, pp. 30-32)
suggested that the dumping of tanker
washings could occur several times per
week off the California coast, regular
tank washings could produce the
equivalent of a small (~10,000-U.S.
gallon) oil spill, and that dumping of
tanker washings could pose a greater
threat to offshore (e.g., greater than 50
mi (80 km) out) seabird species,
including ashy storm-petrels, than to
species occurring closer inshore.
Minerals Management Service (2001, p.
xix) reported a 90.5 percent probability
of a 22,800-barrel (957,600 U.S. gallons)
tanker spill occurring in waters of the
Outer Continental Shelf during 2002 to
2030.

Oiled ashy storm-petrels have been
collected in California. Two ashy storm-
petrels were collected between 1997 and
2003, in association with “mystery
spills” attributed to the S.S. Jacob
Luckenbach, which sank in the Gulf of
the Farallones in 1953 and leaked oil as
it decayed on the ocean floor
(Luckenbach Trustee Council 2006, pp.
i, 65). Major oiling events attributed to

the S.S. Luckenbach occurred every few
years from 1973 through 2002
(Luckenbach Trustee Council 2006, pp.
i, 65). Small seabirds (including ashy
storm-petrels) may be more susceptible
to mortality due to predation after
oiling, and the degree of at-sea loss is
likely higher with offshore species (Ford
et al. 1987, pp. 549-550). Although
specific mortality for ashy storm-petrels
was not estimated during the S.S.
Luckenbach spill event, it was
presumed that the ratio of actual dead
to recovered dead was similar to that of
ancient murrelets (Synthliboramphus
antiquus) and Cassin’s auklets, and that
total mortality for ashy storm-petrels
was approximately 21 individuals
(Luckenbach Trustee Council 2006, p.
65).

Based on information available to the
Service regarding oil tanker traffic off
the coast of California, ashy storm-
petrels are exposed to the threat of oil
spills. In addition, because oiled ashy
storm-petrels have been recovered from
vessel-related spills (the S.S
Luckenbach), we know that the species
is susceptible to oiling. Predicting the
possible effects of an oil spill from
tankers is difficult and would depend
on the timing and amount of a spill,
prevailing ocean currents and
conditions, and locations of ashy storm-
petrels at the time of a spill. Since
thousands of ashy storm-petrels
congregate in Monterey Bay every fall,
the species could be vulnerable to a
tanker spill near Monterey Bay at that
time of year. However, the Service has
no information indicating that tanker
spills in the Monterey Bay are
predictable or even likely. Therefore, we
consider oiling from tanker spills to be
insignificant to ashy storm-petrels
anywhere within the species’ range.

Organochlorine Contaminants

The petitioner asserts that the ashy
storm-petrel is threatened or endangered
by the presence, in the marine
environment, of organochlorine
pollutants—specifically,
dichlorodiphenyltrichloroethane (DDT),
polychlorinated biphenyls (PCBs), and
their breakdown products (CBD 2007, p.
18). The petitioner asserts that, as a
result of the presence of these pollutants
in the waters off California, eggshell
thinning occurred in collected eggs of
the ashy storm-petrel, and reproductive
success of the species has been reduced
(CBD 2007, p. 19).

During the period from the late 1940s
to the early 1970s, Los Angeles area
industries discharged and dumped
thousands of tons of DDT and PCBs into
ocean waters off the Southern California
coast (Department of Commerce 2001, p.
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51391). Almost all of the DDT originated
from the Montrose Chemical
Corporation’s manufacturing plant in
Torrance, California, and was
discharged into Los Angeles County
sewers that empty into the Pacific
Ocean at White Point, on the Palos
Verdes shelf (Department of Commerce
2001, p. 51391). In addition, large
quantities of PCBs from numerous
sources throughout the Los Angeles
basin were released into ocean waters
through the Los Angeles County sewer
system (Department of Commerce 2001,
p. 51391).

Most organochlorine pesticides are
hydrophobic (meaning that they tend
not to combine with, or are incapable of
dissolving in water) and show a high
affinity for lipids (Portman and Bourne
1975, p. 294). Bioaccumulation is
defined as an increase in the amount of
a substance in an organism or part of an
organism that occurs because the rate of
intake exceeds the organism’s ability to
remove the pesticide from the body
(Holland 1996, p. 1170).
Biomagnification is defined as the
bioaccumulation of a pesticide through
an ecological food chain by transfer of
residues from the diet into body tissues,
in which the tissue concentration
increases at each trophic level in the
food web (Holland 1996, p. 1171).
Storm-petrels feed on prey that occur at
the ocean’s surface and that contain
high concentrations of lipids, such as
euphausiids, larval fish, fish eggs, and
squid (Watanuki 1985, p. 885; Warham
1990, p. 186). As mentioned in the
Species Description section above, the
diet of ashy storm-petrels has not been
well-studied, but likely includes
euphausiids, larval fish, and fish eggs,
which would make ashy storm-petrels
susceptible to bioaccumulation and
biomagnification.

Eggshell thinning caused by DDE
(dichlorodiphenyldichloroethylene, a
metabolite of DDT), which results in
eggs getting crushed during incubation
and thus breeding failure of many fish-
eating birds, is probably the best
documented effect of environmental
pollutants on birds (Fry 1995, p. 168).
DDT-induced eggshell thinning caused
reproductive failures of brown pelicans,
bald eagles, and peregrine falcons in the
California Channel Islands (Hickey and
Anderson 1968, pp. 271-273;
Risebrough et al. 1971, pp. 8-9; Gress et
al. 1973, pp. 197-208).

Coulter and Risebrough (1973, pp.
254-255) first reported eggshell thinning
in the ashy storm-petrel in the early
1970s. Ashy storm-petrel eggs were also
collected for contaminant analyses and
measurements of eggshell thinning in
1992 (Fry 1994; Kiff 1994), 1995-97 (D.

Welsh, unpublished data), and 2008
(Cater et al. 2008). For eggs collected in
1992, the highest levels of total DDT and
PCBs, relative to other seabird species,
were contained in ashy storm-petrel
eggs, and the averages for total DDT and
PCBs in ashy storm-petrel eggs were the
highest measured for any of the 13
species that were examined, and
measured almost twice the levels
observed in the second-most
contaminated eggs (Fry 1994, p. 30). Kiff
(1994, pp. 1-29) compared eggshell
thicknesses of ashy storm-petrel eggs
that were collected before 1947 (pre-
contamination reference material) to
eggshell thicknesses of eggs collected in
1992 and reported that 27.8 percent of
the ashy storm-petrel eggs collected
from Santa Cruz Island (n = 18) were 15
percent thinner than the pre-1947
average. Concentrations of DDE in ashy
storm-petrel eggs have been linked with
eggshell thinning and lower hatching
success (Carter et al. 2008c, p. 4). Based
on findings from 12 ashy storm-petrel
eggs collected in 2008, Carter et al.
(2008, p. 4) reported statistically
significant declines (p<0.0001) in levels
of DDE and PCBs in ashy storm-petrel
eggs collected in 2008, compared to eggs
collected in the 1990s. Data are
currently not available on eggshell
thicknesses of ashy storm-petrel eggs
collected in 2008, but the Service
anticipates that additional work will be
funded in 2009 to further analyze
organochlorine contaminant data and
examine changes in eggshell thinning in
randomly collected and salvaged eggs.

Carter et al. (2008, p. 5) speculated
organochlorine contaminant
concentrations from the 1960s to the
1980s were greater in ashy storm-
petrels, as compared to other breeding
seabirds in southern California, such as
brown pelicans (Pelecanus occidentalis)
and double-crested cormorants
(Phalacrocorax auritus). Organochlorine
contaminant levels and reproductive
success of ashy storm-petrels in
southern California were not measured
or monitored prior to the 1990s;
however, Carter et al. (2008, p. 5)
suggest that higher organochlorine
concentrations may have contributed to
lower hatching success and lower
population size of ashy storm-petrels in
southern California during the 1960s to
1980s than observed in the 1990s.
During 1995 to 1997, a higher
proportion of broken eggs were found
than in 2005 to 2007 (Mclver et al. in
preparation). Mclver et al. (in
preparation) reported that hatching
success at Santa Cruz Island differed
significantly among years, with lowest
success in 1996 (53.5 percent, n = 187)

and highest success in 2006 (82.0
percent, n = 61). Mclver et al. (in
preparation) speculated that DDE-
induced eggshell thinning likely
contributed to lower hatching success at
Santa Cruz Island from 1995 to 1997
and likely explained (in part) the
relatively high proportion of broken
eggs found at all Santa Cruz Island
locations monitored. Carter et al. (2008,
p. 5) concluded that DDE and total PCBs
decreased to much lower levels between
1992 and 2008, and that, from 1992 to
1997, relatively high contaminant levels
and associated eggshell thinning and
premature embryo deaths likely were
significant contributing factors to
relatively low hatching success
observed during this period.

Based on information available to the
Service regarding organochlorine
contamination of ashy storm-petrels,
ashy storm-petrels have been exposed
(likely, through their food resources) to
organochlorine contaminants
throughout their foraging range, but this
exposure has likely been greater for ashy
storm-petrels breeding in southern
California and f