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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 300
RIN 3206-AL18

Time-in-Grade Eliminated

AGENCY: Office of Personnel
Management.

ACTION: Final rule; withdrawal.

SUMMARY: The Office of Personnel
Management (OPM) is withdrawing the
final rule, titled Time-in-Grade
Elimination, published in the Federal
Register on November 7, 2008. After
carefully considering all of the
comments OPM has determined that it
would be more productive to consider
the merits of the time-in-grade issue as
part of a more comprehensive review of
pay, performance, and staffing issues
than to regulate this particular issue in
piecemeal fashion.

DATES: Effective August 11, 2009, the
final rule published November 7, 2008,
at 73 FR 66157, extended March 9,
2009, at 74 FR 9951, and further
extended May 18, 2009, at 74 FR 23109,
is withdrawn.

FOR FURTHER INFORMATION CONTACT: Ms.
Janice Warren by telephone (202) 606—
0960; by FAX (202) 606-2329; by TTY
(202) 418-3134; or by e-mail
janice.warren@opm.gov.

SUPPLEMENTARY INFORMATION: On
November 7, 2008 the U.S. Office of
Personnel Management (OPM)
published in the Federal Register (73
FR 66157) a final rule eliminating the
Time-in-Grade restriction on
advancement to competitive service
positions in the General schedule. This
rule had an effective date of March 9,
2009.

On March 9, 2009 the U.S. Office of
Personnel Management (OPM)
published a final rule in the Federal
Register (74 FR 9951) extending the

March 9, 2009, effective date until May
18, 2009, and opening a new public
comment period. OPM provided this
comment period to allow interested
parties to submit views on issues of law
and policy raised by the final rule
published on November 7, 2008.

On May 11, 2009, OPM published in
the Federal Register (74 FR 21771) a
notice proposing to revoke the final rule
and proposing to further extend its
effective date to August 16, 2009, with
a request for public comments on the
merits of revoking, retaining, or
amending OPM’s November 7, 2008
final rule and on the merits of extending
the effective date of the final rule
pending the completion of the
rulemaking proceeding. On May 18,
2008, OPM published a final rule (74 FR
23109) extending the effective date of
the final rule to August 16, 2009, and
responding to public comments on the
proposal to extend the final date of the
regulation.

The following is a discussion of the
comments OPM received during the two
public comment periods raised in
connection with the merits of the final
rule published on November 7, 2008.

Comments From the March 9, 2009
Federal Register Notice

OPM received 43 comments on issues
of law and policy raised by the final
rule. These comments were provided by
37 individuals, three employee
organizations, and three federal
agencies.

OPM received 11 comments from
individuals who generally supported
retaining TIG rules.

We received 8 comments from
individuals who generally supported
elimination of TIG rules.

One individual supported TIG
elimination on the basis that employees
would still need one-year specialized
experience in order to be promoted.

Two individuals commented that the
time-in-grade regulation is a bad rule
because it discriminates against highly-
qualified, highly-capable and highly-
productive candidates on the basis of an
arbitrary time period.

Another individual, who generally
supports TIG elimination, expressed
concern over the possibility of abuse by
hiring managers if the final rule were to
go into effect. This person also
questioned how TIG elimination would
protect against grade-leaping by
employees.

Another individual expressed similar
concern. This person noted that
although TIG elimination will provide
some flexibility to agency managers, the
commenter was concerned that
elimination of this rule may encourage
managers to abuse the system by
promoting their favorite employees.
This responder suggested the need for
creation of a subjective factor to assist
management with assessing
performance and promotions.

One individual commented that TIG
elimination will allow the Federal
government to retain competent,
capable and qualified employees. This
individual also suggested that TIG
removal will eliminate the possibilities
of abuse and the ‘good old boy’
promotions.

Another individual commented that
the elimination of time-in-grade will
allow status candidates the ability to
apply for higher graded positions based
on past experience.

One respondent believes that TIG
rules should be eliminated in order for
competent and dedicated workers to be
promoted to positions with more
responsibility than the positions these
employees currently occupy.

Another commenter supported TIG
elimination on the basis that qualified,
productive individuals should not have
to wait 52 weeks to be promoted.

One individual commented that the
elimination of time-in-grade would be a
win-win for the agencies.

Two employee organizations
submitted similar comments expressing
the following views: Successful
performance in a position for one year
is an extremely useful measure for
determining whether to promote an
individual. With respect to promotions,
both managers and employees suffer
from a process that is not transparent
and objective and TIG elimination will
only add to this lack of transparency.
Both organizations questioned OPM’s
justification for abandoning a long-
standing practice of the competitive
service. TIG elimination strips managers
of their defense against charges that
unequal pay amounts are based on race,
gender, age or some other non-merit
factors. Lastly, both organizations
expressed concern that TIG elimination
may result in agencies appointing
people, who qualify for higher grade
levels (e.g., General Schedule (GS) level
12), to positions at lower grade levels
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(e.g., GS-5), and then promoting them
quickly to the higher graded position
(e.g., GS—12) without competition. The
net effect would be these employees
essential obtain the higher graded
position (GS—12) quickly based on
competition at the lower graded
position (GS-5).

Another employee organization
commented that implementing the final
rule (i.e., TIG elimination) would create
more problems than it could solve
because of the cost and time
considerations needed to establish and
administer a replacement process which
is transparent and trustworthy and that
contains a standardized waiting period
that is equitable and fair.

One commenter believes that TIG
ensures competence and saves the
government money by preventing
inexperienced employees the
opportunity to receive undeserved
promotions; and it is risk that needs not
be taken.

One individual stated that TIG
elimination would be a slap in the face
to all long serving Federal employees
who had been subject to these rules.

One individual commented that TIG
elimination will increase the power of
the self-interested manager to build an
entourage rather than a competent
workforce.

One individual commented that
eliminating time-in-grade would cause a
deficit in trained and knowledgeable
managers and a short and long-term
detrimental impact on agency’s
missions.

The same individual stated the one-
year requirement is not long enough for
an employee to gain the knowledge or
technical skills needed for promotion
and that, eliminating time-in-grade will
open the flood gates to more unqualified
employees being promoted.

The same person suggested TIG
elimination may lead to the possibility
of abuse and misuse and to experienced
employees being overlooked for
promotions (or even dismissed) because
they lacked the wrong connections
necessary to obtain a promotion.

Another individual supported TIG
elimination only if OPM developed a
watchdog element or a randomly select
ad-hoc group which investigated
promotions.

One respondent believes TIG
elimination will have no net effect on an
individual’s chances for promotion as
long as the requirement for one-year of
specialized experience remains in tact.
This individual questioned the logic in
eliminating an objective measure (TIG)
in favor of a subjective one (specialized
experience).

Beyond the Scope

One agency commented that OPM
should give agencies advanced notice
and adequate time to implement and
modify merit promotion procedures so
that agencies can notify employee
unions as well as provide training
before the implementation date.

The same agency and a another
federal agency suggested that OPM
clarify whether agencies will continue
to have the option of imposing agency-
specific TIG requirements after the
November 7, 2008 final rule becomes
effective (i.e., after TIG is eliminated).

One of these agencies also commented
that OPM provide clear and timely
policy guidance on transitioning this
change.

Another agency suggested OPM
provide guidance on a variety of topics
in the event that TIG is eliminated.
These topics include: How to credit
experience, whether TIG removal
applies to career ladder positions,
whether employees in career ladder
positions may skip grade levels, and
whether there are any limitations on
movement within career ladder
positions.

Two employee organizations noted
that seniority is a widely accepted
explanation by the courts and other
federal agencies to justify the difference
in pay for equally qualified employees.

The same two entities suggested OPM
consult with stakeholders and provide
sufficient training and objective
measures for a fair and transparent
process before eliminating time-in-
grade.

One individual submitted a statement
describing his personal experience with
time-in-grade requirements, but not
commenting on the rule.

Another individual commending the
administration for proposing to
eliminate time-in-grade, however this
comment was made in reference to a
demonstration project authority which
is not subject to time-in-grade
restrictions.

Comments From the May 11, 2009
Federal Register Notice

OPM received comments from 154
individuals, 3 employee organizations,
and 2 federal agencies on the merits of
retaining, revoking, or amending the
final rule.

Retaining Time-in-Grade

OPM received 33 comments on
retaining the time-in-grade regulation.
These comments were provided by
thirty two individuals and one national
employee organization.

The national employee organization
suggested that eliminating time-in-grade

will cause low employee morale and
lead to confusion. This entity
commented that the time-in-grade
regulation provides a tool for eligibility
that eliminates capriciousness,
favoritism, prejudice or bias.

Sixteen individuals commented
generally that time-in-grade should be
retained.

One individual suggested TIG
elimination will stress agencies’ budgets
and place added burdens on supervisors
to promote employees sooner than
otherwise would be the case.

Seven individuals commented on the
need for a mechanism to ensure fair
recruitment and placement. These
respondents indicated that TIG
elimination would provide management
with a tool to use favoritism to select or
promote employees based on personal
choices.

One individual commented that TIG
elimination may result in increased
litigation for the Equal Employment
Opportunity Commission, federal
agencies, and employee unions.

One individual commented the
elimination of time-in-grade would put
a huge burden on human resources, and
that keeping time-in-grade restrictions
would eliminate rapid advancements.

One individual suggested that
elimination of time-in-grade will lead to
disproportionate control on the part of
employees regarding their opportunities
for promotion.

One individual commented that
elimination of time-in-grade would
result in a popularity contest, and
therefore abuse by management, to
determine which employees receive
promotions.

One individual commented that TIG
elimination would cause continued
recruitment of inexperienced people
and provide management an
opportunity to promote their favorite
high performer.

One individual suggested that TIG
elimination would lead to imbalances
within an agency’s workforce (due to
increased promotions) and that TIG
removal would only benefit newly hired
employees.

One individual suggested that TIG
elimination will lead to and justify
abuses by management.

One individual commented that TIG
elimination would erode Federal
employee’s faith in their human
resources promotion policy.

Revoking Time-in-Grade

OPM received 107 comments on the
merits of revoking the time-in-grade
regulation. These comments were

provided by 106 individuals, and 1
federal agency.
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Sixty-seven individuals commented
generally that TIG should be revoked.

One agency commented that the
elimination of time-in-grade will allow
the federal government to compete with
private industry, decrease stagnation of
talent, enhance succession planning
efforts, and free-up management to
become mentors.

Four individuals commented that
employees should be rewarded
(promoted) based on performance, and
that the passage of time has nothing to
do with an individual’s contribution to
his or her agency.

Four individuals commented that
time-in-grade is an arbitrary and
outdated time period. These individuals
also believed that favoritism in
promotions currently exists and that
TIG removal would give managers
additional flexibility to promote their
staff without any additional
impropriety.

Five individuals commented that
time-in-grade holds back young
professionals, and causes qualified
individuals to leave Federal service.

One individual questioned whether a
52-week period was necessary in order
to determine an individual’s readiness
for promotion. This individual believed
that because of TIG, agencies run the
risk of losing good people.

Four individuals commented that TIG
elimination (or modification) is needed
to improve agency mission readiness
and reduce overtime cost associated
with maintaining a daily workforce.

Two individuals commented that
time-in-grade is a form of
discrimination.

Three individuals commented that
TIG penalizes hard working employees
who perform well in their jobs.

One individual commented that TIG
elimination would remove protectionist
language which favors entrenched
federal employees.

One individual commented that the
time-in-grade regulation serves as a
recruitment disincentive which may
cause Federal agencies to miss out on
hiring skilled talent. This individual
also stated that TIG creates unnecessary
human capital cost.

One individual suggested that TIG
punishes loyal Federal employees at the
expense of recent hires from the private
sector.

One individual commented that the
elimination of time-in-grade would
afford greater flexibility for the federal
managers.

Another individual questioned the
ethics of applying a TIG standard to
hard working employees.

One individual stated that the current
time-in-grade rules limit opportunities

and incentives for internal employees,
veterans, and applicants with
educational qualifications.

Two individuals commented that the
federal government needs to modernize
the promotion processes in order to
attract and retain talent; and that
talented federal employees should be
able to move up the grade scale at a
quicker pace than the rules currently
allow.

One individual believes that TIG
elimination would contribute to a
smarter more productive Federal
workforce.

One individual believes the existence
of TIG results in applicants having to
accept lower-graded positions than
those for which they are otherwise
qualified.

One individual commented that TIG
elimination would place all employees
on a leveled playing field with respect
to promotions.

Another individual suggested that TIG
elimination would contribute to greater
diversity among the Federal workforce.

Three individuals commented that
TIG negatively impacts underpaid
employees.

One person believes TIG rules
encourage mediocrity among federal
employees. This individual suggested
that TIG provides a disincentive against
hard work because the standards for
promotion are the same for hard-
working and non-hardworking
employees.

One Individual commented that the
TIG rules unfairly penalize employees
with previous work experience who
may otherwise be promoted on the basis
of that experience in the absence of the
52-week requirement.

One person commented that TIG
elimination makes good business sense
and may support the notion that the best
worker gets hired (promoted).

Amending Time-in-Grade

OPM received 9 comments on the
merits of amending the time-in-grade
regulation. These comments were
provided by six individuals and two
employee organizations.

One employee organization suggested
OPM revise the time-in-grade regulation
to allow for filling positions at the
“target grade” for individuals that are
fully qualified.

Another national employee
organization suggested that OPM
consider a TIG exclusion for positions
directly tied to ensuring public safety.

One individual suggested that OPM
develop a formula to ensure employees
could get promoted after 52 weeks of
Federal service.

One individual suggested OPM
amend the TIG rules to allow for
temporary promotion.

One individual suggested OPM
conduct an overhaul of the TIG rules to
better meet the needs of agencies and
employee. This individual also believes
the current system will induce
increased numbers of federal
government employees to migrate to
jobs in private industry.

Two individuals suggested TIG needs
to be re-evaluated and modified so that
employees of the government will not
be penalized for accepting lower graded
positions.

One individual commented that OPM
need to eliminate time-in-grade for GS—
13, 14 and 15 grade levels.

Another individual suggested that
OPM consider whether a 1-year TIG
period provides enough time for
managers to determine an employee’s
readiness for promotion.

Beyond the Scope

OPM received 6 comments which
were beyond the scope of the merits of
TIG retention, revocation, or
amendment. These comments were
provided by five individuals and one
federal agency.

The agency suggested that OPM
provide agencies with advanced
notification prior to implementing TIG
elimination. This notification is
necessary so that agencies will have
adequate time to modify merit
promotion procedures, notify employee
unions, and provide training before the
implementation date.

The same agency commented that
OPM needs to clarify, if TIG is
eliminated, whether an agency will still
have the option to impose a TIG
requirement at its discretion.

The same agency also commented that
OPM provide clear and timely policy
guidance on transitioning to TIG
elimination.

Two individual commented that it is
detrimental that the government
promote internally.

One individual objected to extending
and applying TIG requirements for
employees covered under the National
Security Personnel System.

One individual suggested OPM revise
the qualification requirement for TIG.

One individual commented on the
pay-for-performance system and the
importance of funding and involving
Federal supervisors.

OPM carefully considered the
comments we received during each of
these comment periods, which reflected
a variety of views. As a result, we have
decided to withdraw the elimination of
time-in-grade regulation that was
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published in the Federal Register on
November 7, 2008. After carefully
considering all of the comments, OPM
has determined that it would be more
productive to consider the merits of the
time-in-grade issue as part of a more
comprehensive review of pay,
performance, and staffing issue that
OPM and the Administration are
conducting in various contexts than to
regulate one isolated issue in a
piecemeal fashion.

This means that the TIG rules remain
in effect.

Office of Personnel Management.

John Berry,

Director.

[FR Doc. E9—19174 Filed 8-10-09; 8:45 am]
BILLING CODE 6325-39-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

RIN 3150-Al60

[NRC-2009-0132]

List of Approved Spent Fuel Storage

Casks: HI-STORM 100 Revision 6,
Confirmation of Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule: Confirmation
of effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of August 17, 2009, for the
direct final rule that was published in
the Federal Register on June 2, 2009 (74
FR 26285). This direct final rule
amended the NRC’s spent fuel storage
regulations in 10 CFR 72.214 to revise
the HI-STORM 100 dry cask storage
system listing to include Amendment
No. 6 to Certificate of Compliance (CoC)
Number 1014.

DATES: Effective Date: The effective date
of August 17, 2009, is confirmed for this
direct final rule.

ADDRESSES: Documents related to this
rulemaking, including any comments
received, may be examined at the NRC
Public Document Room, Room O-1F23,
11555 Rockville Pike, Rockville, MD
20852.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6219,
e-mail Jayne.McCausland@nrc.gov.
SUPPLEMENTARY INFORMATION: On June 2,
2009 (74 FR 26285), the NRC published

a direct final rule amending its
regulations at 10 CFR 72.214 to include
Amendment No. 6 to CoC Number 1014.
Amendment No. 6 modifies the CoC to
add instrument tube tie rods used for
pressurized water reactor 15x15 and
17x17 fuel lattices, for both intact and
damaged fuel assemblies, to the
approved contents of the multipurpose
canister (MPC)-24, MPC—-24E, MPC—-
24EF, MPC-32, and MPC—-32F models;
and to correct legacy editorial issues in
Appendices A and B Technical
Specifications. In the direct final rule,
NRC stated that if no significant adverse
comments were received, the direct
final rule would become final on August
17, 2009. The NRC did not receive any
comments on the direct final rule.
Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 5th day
of August 2009.

For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rulemaking, Directives and Editing
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. E9-19213 Filed 8—10-09; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2009-0162]
RIN 3150-Al62

List of Approved Spent Fuel Storage
Casks: Standardized NUHOMS®
System Revision 10, Confirmation of
Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule: Confirmation
of effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of August 24, 2009, for the
direct final rule that was published in
the Federal Register on June 10, 2009
(74 FR 27423). This direct final rule
amended the NRC’s spent fuel storage
regulations at 10 CFR 72.214 to revise
the Standardized NUHOMS® System
listing to include Amendment Number
10 to Certificate of Compliance (CoC)
Number 1004.

DATES: Effective Date: The effective date
of August 24, 2009, is confirmed for this
direct final rule.

ADDRESSES: Documents related to this
rulemaking, including any comments
received, may be examined at the NRC
Public Document Room, Room O-1F23,

11555 Rockville Pike, Rockville, MD
20852.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6219,
e-mail Jayne.McCausland@nrc.gov.
SUPPLEMENTARY INFORMATION: On June
10, 2009 (74 FR 27423), the NRC
published a direct final rule amending
its regulations at 10 CFR 72.214 to
include Amendment No. 10 to CoC
Number 1004. Amendment No. 10
modifies the CoC to add two new dry
shielded canisters (DSCs) designated the
NUHOMS® —61BTH DSC and the
NUHOMS® -32PTH1 DSC, add an
alternate high-seismic option of the
horizontal storage module (HSM) for
storing the 32PTH1 DSC, allow storage
of Westinghouse 15x15 partial length
shield assemblies in the NUHOMS®
—24PTH DSC, allow storage of control
components in the NUHOMS® —32PT
DSC, and add a new Technical
Specification, which applies to
Independent Spent Fuel Storage
Installation sites located in a coastal
marine environment, that any load
bearing carbon steel component which
is part of the HSM must contain at least
0.20 percent copper as an alloy
addition. In the direct final rule, NRC
stated that if no significant adverse
comments were received, the direct
final rule would become final on August
24, 2009. The NRC did not receive any
comments on the direct final rule.
Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 5th day
of August 2009.

For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rulemaking, Directives and Editing
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. E9—19214 Filed 8-10-09; 8:45 am]
BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 619, 620, and 621
RIN 3052-AC35

Definitions; Disclosure to
Shareholders; Accounting and
Reporting Requirements; Disclosure
and Accounting Requirements;
Effective Date

AGENCY: Farm Credit Administration.

ACTION: Final rule; notice of effective
date.
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SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issued
a final rule under parts 619, 620, and
621 on June 17, 2009, amending FCA’s
regulations related to disclosure and
reporting practices of Farm Credit
System institutions. In accordance with
12 U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is
August 5, 2009.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR parts 619,
620, and 621 published on June 17,
2009 (74 FR 28597), is effective August
5, 2009.

FOR FURTHER INFORMATION CONTACT:
Thomas R. Risdal, Senior Policy
Analyst, Office of Regulatory Policy,
Farm Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4498,
TTY (703) 883—4434, or Robert Taylor,
Attorney, Office of General Counsel,
Farm Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4020,
TTY (703) 883—4020.

(12 U.S.C. 2252(a)(9) and (10))

Dated: August 5, 2009.
Roland E. Smith,

Secretary, Farm Credit Administration Board.

[FR Doc. E9-19122 Filed 8—10-09; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0683; Directorate
Identifier 2009-NM-129-AD; Amendment
39-15991; AD 2009-17-01]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Model G-IV, GIV-X, and GV-SP Series
Airplanes and Model GV Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain

Gulfstream Model G-1V, GIV-X, GV-SP
series airplanes and Model GV
airplanes. This AD requires, for certain
airplanes, a one-time inspection for
sealant applied to the exterior of the
auxiliary power unit (APU) enclosure
(firewall), and, for airplanes with the
subject sealant and certain other
airplanes, a revision of the airplane
flight manual to prohibit operation of
the APU during certain ground and
flight operations. This AD results from
notification from the airplane
manufacturer that an improper,
flammable sealant was used on the
interior and exterior of the APU
enclosure (firewall). We are issuing this
AD to prevent this flammable sealant
from igniting the exterior surfaces of the
APU enclosure (firewall) under certain
anomalous conditions such as an APU
failure/APU compartment fire, which
could result in propagation of an
uncontained fire to other critical areas
of the airplane.

DATES: This AD is effective August 26,
2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of August 26, 2009.

We must receive comments on this
AD by October 13, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Gulfstream Aerospace
Corporation, Technical Publications
Dept., P.O. Box 2206, Savannah, Georgia
31402-2206; telephone 800-810-4853;
fax 912-965-3520; e-mail
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanford Proveaux, Aerospace Engineer,
Propulsion and Services Branch, ACE-
118A, FAA, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, Suite 450,
Atlanta, Georgia 30349; telephone (770)
703-6049; fax (770) 703—6097.

SUPPLEMENTARY INFORMATION:
Discussion

The manufacturer has notified us that
an improper, flammable sealant (GMS
4107) was used on interior angles
formed by sheet intersections and
titanium sheet mating surfaces of the
auxiliary power unit (APU) enclosure
(firewall). This flammable sealant was
also used to coat rivet heads on the
interior and exterior surfaces of the APU
enclosure (firewall). In some places the
sealant was used by design, and in other
places it was used in error. This sealant
could ignite the exterior surfaces of the
APU enclosure (firewall) under certain
anomalous conditions such as an APU
failure/APU compartment fire. This
condition, if not corrected, could result
in propagation of an uncontained fire to
other critical areas of the airplane.

Relevant Service Information

We reviewed the Gulfstream alert
customer bulletins listed in the
following table. The alert customer
bulletins for Model G-IV series
airplanes and Model GV airplanes
describe procedures for a one-time
inspection of the APU enclosure
(firewall) for overcoat application of the
flammable sealant on rivets or fillet
seals on panel joints. For Model GIV-X
and GV-SP series airplanes, and
airplanes with flammable sealant found
during the inspection, the alert
customer bulletins describe revising the
applicable airplane flight manual (AFM)
and reporting compliance to Gulfstream.
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TABLE—APPLICABLE GULFSTREAM ALERT CUSTOMER BULLETINS
For model— Use— Which includes— To the—

G-IV (G300) series air-
planes.

G-IV (G400) series air-
planes.

G-IV series airplanes ...
GIV-X (G350) series
airplanes.

GIV-X (G450) series
airplanes.

GV airplanes .......c.........
GV-SP (G500) series
airplanes.

GV-SP (G550) series
airplanes.

Gulfstream G300 Alert Customer Bulletin
40A, dated June 30, 2009, including Serv-
ice Reply Card, Parts | and II.

Gulfstream G400 Alert Customer Bulletin
40A, dated June 30, 2009, including Serv-
ice Reply Card, Parts | and II.

Gulfstream IV Alert Customer Bulletin 40A,
dated June 30, 2009, including Service
Reply Card, Parts | and II.

Gulfstream G350 Alert Customer Bulletin 8A,
dated June 30, 2009, including Service
Reply Card.

Gulfstream G450 Alert Customer Bulletin 8A,
dated June 30, 2009, including Service
Reply Card.

Gulfstream V Alert Customer Bulletin 29A,
dated June 30, 2009, including Service
Reply Card, Parts | and II.

Gulfstream G500 Alert Customer Bulletin 9A,
dated June 30, 2009, including Service
Reply Card.

Gulfstream G550 Alert Customer Bulletin 9A,
dated June 30, 2009, including Service

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, Revision 1, dated June
25, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, Revision 1, dated June
25, 2009.

Gulfstream GV AFM Supplement GV-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream G550/G500 AFM Supplement
G550-2009-03, Revision 1, dated June
25, 2009.

Gulfstream G550/G500 AFM Supplement
G550-2009-03, Revision 1, dated June

Gulfstream G300
AFM.

Gulfstream G400
AFM.

Gulfstream G-IV AFM.
Gulfstream G350
AFM.

Gulfstream G450
AFM.

Gulfstream GV AFM.
Gulfstream G500
AFM.

Gulfstream G550
AFM.

Reply Card.

25, 2009.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This AD requires
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the AD and the
Service Information.”

Differences Between the AD and the
Service Information

Although the Gulfstream alert
customer bulletins specified in the table
titled “Table 1—Applicable alert
customer bulletins including airplane
flight manual (AFM) supplements, and
AFMs” of this AD specify to submit
information to the manufacturer, this
AD does not include such a
requirement.

Although certain Gulfstream alert
customer bulletins specified in the table
titled “Table 1—Applicable alert
customer bulletins including airplane
flight manual (AFM) supplements, and
AFMs” of this AD specify only to
“inspect” for flammable sealant on the
APU enclosure (firewall), we have
determined that the procedures in those
Gulfstream alert customer bulletins
should be described as a “general visual
inspection.” Note 1 has been included
in this AD to define this type of
inspection.

Clarification of Statement in
Gulfstream Alert Customer Bulletins

The Gulfstream alert customer
bulletins specified in the table titled
“Table 1—Applicable alert customer
bulletins including airplane flight
manual (AFM) supplements, and
AFMs” of this AD include a statement
in the Accomplishment Instructions to
inform operators to contact Gulfstream
“if technical assistance is required” in
accomplishing the actions specified in
the alert customer bulletins. We have
included Note 2 in this AD to clarify
that any deviation from the instructions
provided in the applicable alert
customer bulletin must be approved as
an alternative method of compliance
under the provisions of paragraph (1) of
this AD.

Interim Action

We consider this AD interim action. If
final action is later identified, we might
consider further rulemaking then.

FAA'’s Justification and Determination
of the Effective Date

The use of flammable sealant in the
construction of the primary APU
enclosure (firewall) compromises the
integrity of the enclosure (firewall). If an
APU fire occurs, the flammable sealant
can ignite the exterior of the APU
enclosure (firewall). This area is very
confined and surrounded by primary
airframe structure that carries the
empennage loads. Primary flight
controls for pitch and yaw are routed
through the area adjacent to the APU

enclosure (firewall). Because of our
requirement to promote safe flight of
civil aircraft and thus the critical need
to assure the structural integrity and
proper functioning of the APU
enclosure (firewall), and the short
compliance time involved with this
action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2009-0683; Directorate Identifier 2009—
NM-129-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
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will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-17-01 Gulfstream Aerospace
Corporation: Amendment 39-15991.
Docket No. FAA—2009-0683; Directorate
Identifier 2009-NM-129-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective August 26, 2009.
Affected ADs

(b) None.
Applicability

(c) This AD applies to the Gulfstream
airplanes identified in paragraphs (c)(1),

(c)(2), (c)(3), and (c)(4) of this AD, certificated
in any category.

(1) Model G-1V series airplanes, having
serial numbers (S/Ns) 1000 and subsequent.

(2) Model GIV-X series airplanes, having
S/Ns 4001 through 4146 inclusive, and S/Ns
4148 through 4150 inclusive.

(3) Model GV airplanes, having S/Ns 501
and subsequent.

(4) Model GV-SP series airplanes, having
S/Ns 5001 through 5204 inclusive, S/Ns 5206
through 5217 inclusive, and S/N 5219.

Subject

(d) Air Transport Association (ATA) of
America Codes 53: Fuselage, and 49:
Airborne Auxiliary Power.

Unsafe Condition

(e) This AD results from notification from
the airplane manufacturer that an improper,
flammable sealant was used on the interior
and exterior of the auxiliary power unit
(APU) enclosure (firewall). The Federal
Aviation Administration is issuing this AD to
prevent this flammable sealant from igniting
the exterior surfaces of the APU enclosure
(firewall) under certain anomalous
conditions such as an APU failure/APU
compartment fire, which could result in
propagation of an uncontained fire to other
critical areas of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection for Flammable Sealant

(g) For Model G-IV series airplanes
identified in paragraph (c)(1) of this AD, and
Model GV airplanes identified in paragraph
(c)(3) of this AD: Within 21 days after the
effective date of this AD, except as provided
by paragraph (k) of this AD, perform a
general visual inspection of the exterior of
the APU enclosure (firewall) to detect
overcoat application of sealant on rivets or
fillet seals on panel joints, in accordance
with the Accomplishment Instructions of the
applicable Gulfstream alert customer bulletin
specified in Table 1 of this AD.

TABLE 1—APPLICABLE ALERT CUSTOMER BULLETINS INCLUDING AIRPLANE FLIGHT MANUAL (AFM) SUPPLEMENTS, AND

AFMs

For model—

Use—

Which includes—

To the—

G-IV (G300) series air-
planes.

G-IV (G400) series air-
planes.

G-IV series airplanes ...
GIV-X (G350) series
airplanes.

GIV-X (G450) series
airplanes.

GV airplanes .................

Gulfstream G300 Alert Customer Bulletin
40A, dated June 30, 2009, including Serv-
ice Reply Card, Parts | and II.

Gulfstream G400 Alert Customer Bulletin
40A, dated June 30, 2009, including Serv-
ice Reply Card, Parts | and II.

Gulfstream IV Alert Customer Bulletin 40A,
dated June 30, 2009, including Service
Reply Card, Parts | and II.

Gulfstream G350 Alert Customer Bulletin 8A,
dated June 30, 2009, including Service
Reply Card.

Gulfstream G450 Alert Customer Bulletin 8A,
dated June 30, 2009, including Service
Reply Card.

Gulfstream V Alert Customer Bulletin 29A,
dated June 30, 2009, including Service
Reply Card, Parts | and II.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, Revision 1, dated
June 25, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, Revision 1, dated June
25, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, Revision 1, dated June
25, 2009.

Gulfstream GV AFM Supplement GV-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream G300
AFM.

Gulfstream G400
AFM.

Gulfstream G-IV AFM.
Gulfstream G350
AFM.

Gulfstream G450
AFM.

Gulfstream GV AFM.



40064

Federal Register/Vol. 74, No. 153/Tuesday, August 11, 2009/Rules and Regulations

TABLE 1—APPLICABLE ALERT CUSTOMER BULLETINS INCLUDING AIRPLANE FLIGHT MANUAL (AFM) SUPPLEMENTS, AND

AFMs—Continued

For model— Use—

Which includes—

To the—

GV-SP (G500) series
airplanes.

Reply Card.

GV-SP (G550) series
airplanes.

Reply Card.

Gulfstream G500 Alert Customer Bulletin 9A,
dated June 30, 2009, including Service

Gulfstream G550 Alert Customer Bulletin 9A,
dated June 30, 2009, including Service

25, 2009.

25, 2009.

Gulfstream G550/G500 AFM Supplement
G550-2009-03, Revision 1, dated June

Gulfstream G550/G500 AFM Supplement
G550-2009-03, Revision 1, dated June

Gulfstream G500
AFM.

Gulfstream G550
AFM.

(1) If no exterior sealant is found applied
during the inspection done in accordance
with paragraph (g) of this AD: No further
action is required by this paragraph.

(2) If exterior sealant is found applied
during the inspection done in accordance
with paragraph (g) of this AD: Do the actions
specified in paragraph (h) of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Note 2: A statement in the
Accomplishment Instructions of the
applicable Gulfstream alert customer
bulletins specified in Table 1 of this AD
instructs operators to contact Gulfstream if

technical assistance is needed in
accomplishing the alert customer bulletin.
However, any deviation from the instructions
provided in the applicable alert customer
bulletin must be approved as an alternative
method of compliance under paragraph (1) of
this AD.

Revision of the AFM

(h) For Model GIV-X series airplanes
identified in paragraph (c)(2) of this AD,
Model GV-SP series airplanes identified in
paragraph (c)(4) of this AD, and Model G-IV
series airplanes and Model GV airplanes with
flammable sealant on the exterior of the APU
enclosure (firewall) identified during the
inspection required by paragraph (g) of this
AD: At the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD, revise
the Limitations Section of the applicable
Gulfstream AFM specified in Table 1 of this
AD to include the information in the
applicable Gulfstream AFM supplement
specified in Table 1 of this AD. These AFM
supplements introduce limitations on the use
of the APU during certain ground and flight
operations.

Note 3: This AFM revision may be done by
inserting a copy of the applicable AFM
supplement into the applicable AFM

specified in Table 1 of this AD. When the
supplement has been included in the general
revisions of the AFM, the general revisions
may be inserted in the AFM, provided the
relevant information in the general revision
is identical to that in the applicable AFM
supplement specified in Table 1 of this AD.

(1) For Model G-1V series airplanes and
Model GV airplanes with flammable sealant
on the exterior of the APU enclosure
(firewall) identified during the inspection
required by paragraph (g) of this AD: Prior to
further flight following the inspection done
in accordance with paragraph (g) of this AD.

(2) For Model GIV-X series airplanes
identified in paragraph (c)(2) of this AD, and
Model GV-SP series airplanes identified in
paragraph (c)(4) of this AD: Within 21 days
after the effective date of this AD.

Credit for Actions Done Using Previous
Service Information

(i) Inspecting for flammable sealant and
revising the AFM before the effective date of
this AD using the applicable alert customer
bulletin and AFM supplement specified in
Table 2 of this AD are acceptable for
compliance with the corresponding actions
specified in this AD.

TABLE 2—ACCEPTABLE ALERT CUSTOMER BULLETINS INCLUDING AFM SUPPLEMENTS

For model—

Use—

Which includes—

To the—

G-IV (G300) series air-
planes.

G-IV (G400) series air-
planes.

G-IV series airplanes ...
GIV-X (G350) series
airplanes.

GIV-X (G450) series
airplanes.

GV airplanes .......c.........
GV-SP (G500) series
airplanes.

GV-SP (G550) series
airplanes.

Gulfstream G300 Alert Customer Bulletin 40,
dated May 21, 2009, including Service
Reply Card, Parts | and II.

Gulfstream Alert Customer Bulletin 40, dated
May 21, 2009, including Service Reply
Card, Parts | and .

Gulfstream Alert Customer Bulletin 40, dated

May 21, 2009, including Service Reply
Card, Parts | and II.

Gulfstream Alert Customer Bulletin 8, dated
May 21, 2009, including Service Reply
Card.

Gulfstream Alert Customer Bulletin 8, dated
May 21, 2009, including Service Reply

Card.
Gulfstream Alert Customer Bulletin 29, dated

May 21, 2009, including Service Reply
Card, Parts | and Il.

Gulfstream Alert Customer Bulletin 9, dated
May 21, 2009, including Service Reply
Card.

Gulfstream Alert Customer Bulletin 9, dated
May 21, 2009, including Service Reply

Card.

Gulfstream G-I1V/G300/G400 AFM Supple-
ment G-1V-2009-02, dated May 19, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, dated May 19, 2009.

Gulfstream G-1V/G300/G400 AFM Supple-
ment G-1V-2009-02, dated May 19, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, dated May 19, 2009.

Gulfstream G450/G350 AFM Supplement
G450-2009-03, dated May 19, 2009.

Gulfstream GV AFM Supplement GV-2009—
03, dated May 19, 2009.

Gulfstream G550/G500 AFM Supplement
G550-2009-03, dated May 19, 2009.

Gulfstream G550/G500 AFM Supplement
G550—-2009-03, dated May 19, 2009.

Gulfstream G300
AFM.

Gulfstream G400
AFM.

Gulfstream G-IV AFM.
Gulfstream G350
AFM.

Gulfstream G450
AFM.

Gulfstream GV AFM.
Gulfstream G500
AFM.

Gulfstream G550
AFM.
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No Reporting Required

(j) Although the Gulfstream alert customer
bulletins specified in Table 1 of this AD
specify to submit information to the
manufacturer, this AD does not include this
requirement.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Atlanta Aircraft

Certification Office, FAA, has the authority to

approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Sanford

for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District

Parts Installation Proveaux

(k) As of the effective date of this AD, no
person may install an APU enclosure
(firewall) that contains flammable sealant
(GMS 4107) in the construction, on any
airplane.

, Aerospace Engineer, Propulsion
and Services Branch, ACE-118A, FAA,
Atlanta Aircraft Certification Office, One
Crown Center, 1895 Phoenix Boulevard,
Suite 450, Atlanta, Georgia 30349; telephone
(770) 703-6049; fax (770) 703-6097.

(2) To request a different method of
compliance or a different compliance time

TABLE 3—MATERIAL INCORPORATED BY REFERENCE

Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(m) You must use the service information
contained in Table 3 of this AD to do the
actions required by this AD, as applicable,
unless the AD specifies otherwise.

Alert customer bulletin—

AFM supplement—

AFM—

Gulfstream G300 Alert Customer Bulletin 40A, dated
June 30, 2009, including Service Reply Card, Parts |
and Il

Gulfstream G400 Alert Customer Bulletin 40A, dated
June 30, 2009, including Service Reply Card, Parts |
and Il.

Gulfstream IV Alert Customer Bulletin 40A, dated June
30, 2009, including Service Reply Card, Parts | and Il.

Gulfstream G350 Alert Customer Bulletin 8A, dated June
30, 2009, including Service Reply Card.

Gulfstream G450 Alert Customer Bulletin 8A, dated June
30, 2009, including Service Reply Card.

Gulfstream V Alert Customer Bulletin 29A, dated June
30, 2009, including Service Reply Card, Parts | and Il.

Gulfstream G500 Alert Customer Bulletin 9A, dated June
30, 2009, including Service Reply Card.

Gulfstream G550 Alert Customer Bulletin 9A, dated June
30, 2009, including Service Reply Card.

Gulfstream G-1V/G300/G400 AFM Supplement G-IV—
2009-02, Revision 1, dated June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supplement G-IV—
2009-02, Revision 1, dated June 25, 2009.

Gulfstream G-1V/G300/G400 AFM Supplement G-IV—
2009-02, Revision 1, dated June 25, 2009.

Gulfstream G450/G350 AFM Supplement G450-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream G450/G350 AFM Supplement G450-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream GV AFM Supplement GV-2009-03, Revi-
sion 1, dated June 25, 2009.

Gulfstream G550/G500 AFM Supplement G550-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream G550/G500 AFM Supplement G550-2009—
03, Revision 1, dated June 25, 2009.

Gulfstream G300 AFM.

Gulfstream G400 AFM.

Gulfstream G-IV AFM.
Gulfstream G350 AFM.
Gulfstream G450 AFM.
Gulfstream GV AFM.

Gulfstream G500 AFM.

Gulfstream G550 AFM.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Gulfstream Aerospace
Corporation, Technical Publications Dept.,
P.O. Box 2206, Savannah, Georgia 31402—
2206; telephone 800—-810-4853; fax 912—965—
3520; e-mail pubs@gulfstream.com; Internet
http://www.gulfstream.com/
product_support/technical_pubs/pubs/
index.htm.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 31,
2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-19063 Filed 8—10-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0225; Airspace
Docket No. 09—ANM-4]

Establishment of Class E Airspace;
Plentywood, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will establish
Class E airspace at Plentywood, MT.
Controlled airspace is necessary to
accommodate aircraft using a new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) at
Plentywood Sher-Wood Airport,

Plentywood, MT. This will improve the
safety of Instrument Flight Rules (IFR)
aircraft executing the new RNAV GPS
SIAP at Plentywood Sher-Wood Airport,
Plentywood, MT.

DATES: Effective Date: 0901 UTC,
October 22, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On May 28, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish
additional controlled airspace at
Plentywood, MT (74 FR 25459).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.
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Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9S signed October 3, 2008,
and effective October 31, 2008, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
at Plentywood, MT. Controlled airspace
is necessary to accommodate IFR
aircraft executing a new RNAV (GPS)
approach procedure at Plentywood
Sher-Wood Airport, Plentywood, MT.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Plentywood Sher-
Wood Airport, Plentywood, MT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008 is amended as follows:

Paragraph 6005. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT, E5 Plentywood, MT [New]

Plentywood Sher-Wood Airport, MT

(Lat. 48°47°19” N., long. 104°31'23” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Plentywood Sher-Wood Airport;
and that airspace extending upward from
1,200 feet above the surface of the earth
bounded by a line beginning at lat. 49°00°00”
N., long. 105°02°00” W.; to lat. 49°00°00” N.,
long. 104°02°00” W.; to lat. 48°32’35” N.,
long. 104°02°00” W.; to lat. 48°27°00” N.,
long. 104°11’12” W.; to lat. 48°40°00” N.,
long. 105°02°00” W.; thence to the point of
origin.
* * * * *

Issued in Seattle, Washington, on July 31,
2009.

H. Steve Karnes,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9-19031 Filed 8—-10-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0926; Airspace
Docket No. 08—AAL-24]

RIN 2120-AA66
Establishment, Revision, and Removal

of Area Navigation (RNAV) Routes;
Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects errors in
the legal descriptions of several Area
Navigation Routes listed in a final rule
published in the Federal Register on
July 6, 2009 (74 FR 31845), Airspace
Docket No. 08—AAL—-24, FAA Docket
No. FAA-2008-0926.

DATES: Effective Date: 0901 UTC, August
27, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

History

On July 6, 2009, a final rule for
Airspace Docket No. 08—AAL-24, FAA
Docket No. FAA-2008-0926 was
published in the Federal Register (74
FR 31845). This rule revised fourteen
RNAYV routes, as well as established
new routes, in the State of Alaska.
Additionally, the action removed four
existing routes that were no longer
required. The PDN description for
T-227 published as “NDB/DM” is
incorrect; the correct listing for PDN
should be “NDB/DME”. The ENM
description for route T-228 published
as “ENM” is incorrect; the correct name
for the description is “EHM”. In
addition, the longitude coordinate listed
as ROCES for route Q—48 published as
143°08"16”W., is incorrect; the correct
longitude coordinate is 144°08"16”W.
This action corrects those errors.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the legal descriptions
for T-227, T-228, and Q48 as published
in the Federal Register on July 6, 2009
(74 FR 31845), and incorporated by
reference in 14 CFR 71.1, are corrected
as follows:

§71.1 [Amended]

* * * * *
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T-227 SYA to SCC [Corrected]

SYA
JANNT ...
BAERE ...

VOR/ DME' ‘

VOR/DME

VOR/DME
VOR/DME

*

*

. 52°43'06” N., long.
. 52°04’18” N., long.
. 52°12’12” N, long.
. 54°14’17” N., long.
. 54°52’50” N, long.
. 55°23’18” N., long.
. 55°46’00” N., long.
. 56°57°15” N., long.
. 60°53'56” N., long.
. 61°09°03” N, long.
. 64°48’00” N, long.
. 70°11’57” N., long.

. 62°47°05” N., long.
. 59°56”34” N, long.
. 61°30’52” N., long.
. 64°29'06” N., long.
. 65°36’20” N., long.
. 66°15"29” N, long.
. 67°55’48” N., long.

174°03'44” E.)
178°15'37” W.)
176°08'09” W.)
166°32'52” W.)
165°03'15” W.)
163°06'21” W.)
161°59'56” W.)
158°38'51” W.)
151°21746” W.)
150°12'24” W.)
148°00'43” W.)
148°24'58"W.)

164°29'15” W.
164°02'04” W.
166°08'04” W.
165°15"11” W.
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VOR/DME

Issued in Washington, DC, on August 3,
2009.

Edith V. Parish,

Manager, Airspace and Rules Group.

[FR Doc. E9—19037 Filed 8—10-09; 8:45 am]
BILLING CODE 4910-13-P

VOR/DME

VOR/DME
VOR/DME

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0229; Airspace
Docket No. 09—-AS0-13]

Revocation of VOR Federal Airway
V-329; Alabama-Florida

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes very high
frequency omnidirectional range (VOR)
Federal airway V-329, which extends
between Montgomery, AL and the
vicinity of Crestview, FL. The route is
being removed at the request of the U.S.
Army because the Andalusia, AL, VOR,
which forms a segment of the airway, is
being decommissioned due to
unreliability and coverage limitations.
This action will not adversely impact
National Airspace System (NAS)
Operations.

DATES: Effective Date: 0901 UTC,
October 22, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

History

On April 6, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to revoke VOR
Federal airway V-329 (74 FR 15403).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. One comment was received.
The Aircraft Owners and Pilots
Association recommended that the FAA
consider establishing a T-route (i.e., a
low-altitude area navigation route) along
the same route as V-329. The FAA
supports this recommendation and will
consider establishing a T-route as part of
the national effort to expand area
navigation capabilities.

With the exception of editorial
changes, this amendment is the same as
that proposed in the NPRM.
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The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revoking VOR Federal airway V-329.
The FAA is taking this action because
the Andalusia VOR, which is owned
and operated by the U.S. Army, is being
decommissioned due to recurring
outages, maintenance issues, and
coverage limitations. Decommissioning
of the Andalusia VOR renders V-329
unusable. As an alternative, V-115,
which lies to the west of the V=329,
extends between the Crestview, FL, and
the Montgomery, AL, VORTAC.

VOR Federal airways are published in
paragraph 6010 of FAA Order 7400.9S
signed October 3, 2008 and effective
October 31, 2008, which is incorporated
by reference in 14 CFR 71.1. The VOR
Federal airway listed in this document
will be subsequently deleted from the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
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so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends a portion of the en route
structure to enhance the safe and
efficient use of the NAS in the Southeast
United States.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a and 311b. This airspace
action is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9S,
Airspace Designations and Reporting

Points, dated October 3, 2008 and
effective October 31, 2008, is amended
as follows:

Paragraph 6010 Domestic VOR Federal
airways

* * * * *

V-329 [Removed]

* * * * *

Issued in Washington, DC, on July 31,
2009.

Edith V. Parish,

Manager, Airspace and Rules Group.

[FR Doc. E9-19036 Filed 8—10-09; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200
[Release No. 34-60448]

Delegation of Authority to Director of
Division of Enforcement

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amending
its rules to delegate authority to the
Director of the Division of Enforcement
to issue formal orders of investigation.
These orders designate the enforcement
staff authorized to issue subpoenas in
connection with investigations under
the federal securities laws. This action
is intended to expedite the investigative
process by removing the need for
enforcement staff to seek Commission
approval prior to performing routine
functions. The Commission is adopting
this delegation for a one-year period,
and at the end of the period will
evaluate whether to extend the
delegation (though any formal orders
issued during this period will remain in
effect).

DATES: Effective Date: August 11, 2009.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Hall, 202-551-4936, Office
of Chief Counsel, Division of
Enforcement, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-6553.

SUPPLEMENTARY INFORMATION: The
Commission is authorized to conduct
investigations of possible violations of
the federal securities laws, which
provide that “any member of the
Commission or any officer designated
by it is empowered to administer oaths
and affirmations, subpoena witnesses,
compel their attendance, take evidence,
and require the production of any
books, papers, correspondence,

memoranda, or other records which the
Commission deems relevant or material
to the inquiry.” Section 21(b) of the
Securities Exchange Act of 1934, 15
U.S.C. 78u(b). See also, Section 19(c) of
the Securities Act of 1933, 15 U.S.C.
77s(c); Section 42(b) of the Investment
Company Act of 1940, 15 U.S.C. 80a—
41(b); and Section 209(b) of the
Investment Advisers Act of 1940, 15
U.S.C. 80b—9(b). The Commission issues
formal orders of investigation that
authorize specifically designated
enforcement staff to exercise the
Commission’s statutory power to
subpoena witnesses and take the other
actions authorized by the relevant cited
provisions. The Commission is
delegating the authority to issue formal
orders of investigation to the Director of
the Division of Enforcement. This
delegation will expedite the
investigative process by reducing the
time and paperwork previously
associated with obtaining Commission
authorization prior to issuing
subpoenas.

In any case the Division Director
deems appropriate, the recommendation
that a formal order be issued may be
submitted to the Commission for
review.

Administrative Law Matters

The Commission finds, in accordance
with the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)(3)(A)), that this
amendment relates solely to agency
organization, procedure, or practice.
Accordingly, the provisions of the APA
regarding notice of the proposed
rulemaking and opportunities for public
participation, 5 U.S.C. 553, are not
applicable. For the same reason, and
because this amendment does not
substantively affect the rights or
obligations of non-agency parties, the
provisions of the Small Business
Regulatory Enforcement Fairness Act, 5
U.S.C. 804(3)(C), are not applicable.
Additionally, the provisions of the
Regulatory Flexibility Act, which apply
only when notice and comment are
required by the APA or other law, 5
U.S.C. 603, are not applicable. Section
23(a)(2) of the Securities Exchange Act,
15 U.S.C. 78w, requires the
Commission, in adopting rules under
that Act, to consider the anticompetitive
effects of any rules it adopts. Because
the amendment imposes no new
burdens on parties in investigations, the
Commission does not believe it will
have any impact on competition.
Finally, this amendment does not
contain any collection of information
requirements as defined by the
Paperwork Reduction Act of 1980, as
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amended. Accordingly, the amendment
is effective August 11, 2009.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Authority delegations
(Government agencies).

Text of Amendment

m For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

m 1. The authority citation for part 200,
subpart A, continues to read in part as
follows:

Authority: 15 U.S.C. 770, 77s, 77sss, 78d,
78d-1, 78d-2, 78w, 781I(d), 78mm, 80a—37,
80b—11, and 7202, unless otherwise noted.

* * * * *

m 2. Section 200.30—4 is amended by
adding paragraph (a)(13) to read as
follows:

§200.30-4 Delegation of authority to
Director of Division of Enforcement.
* * * * *

* Kk %
a

(13) For the period from August 11,
2009 through August 11, 2010, to order
the making of private investigations
pursuant to section 19(b) of the
Securities Act of 1933 (15 U.S.C. 77s(b)),
section 21(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78u(b)), section
42(b) of the Investment Company Act of
1940 (15 U.S.C. 80a—41(b) and section
209(b) of the Investment Advisers Act of
1940 (15 U.S.C. 80b—9(b)). Orders issued
pursuant to this delegation during this
period will continue to have effect after
August 11, 2010.

* * * * *

Dated: August 5, 2009.
By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. E9—-19116 Filed 8—-10-09; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 2

Use of Ozone-Depleting Substances;
Epinephrine

CFR Correction

In Title 21 of the Code of Federal
Regulations, parts 1 to 99, revised as of

Apr. 1, 2009, on page 66, § 2.125(e)(2)(v)
is reinstated as follows:

§2.125 Use of ozone-depleting substances
in foods, drugs, devices, or cosmetics.

* * * * *
(e] * * %
(2) R
(v) Epinephrine.

* * * * *

[FR Doc. E9—-19297 Filed 8—10—09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Part 250
[Docket ID: MMS-2008—OMM-0023]
RIN 1010-AD55 (Formerly AD50)

Technical Changes to Production
Measurement and Training
Requirements

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This final rule will revise the
production measurement regulations to
establish meter proving, meter
verification/calibration, and well test
requirements after hurricanes and other
events beyond the control of the lessee.
This rulemaking will eliminate some
reporting burden on industry, and it
will eliminate the need for MMS to
grant waivers to the reporting
requirements in certain situations. The
final rule will also add new definitions
providing clarity in the training
regulations, which should lead to
improved training of Outer Continental
Shelf workers.

DATES: Effective Date: This rule becomes
effective on September 10, 2009.

FOR FURTHER INFORMATION CONTACT:
Richard Ensele, Regulations and
Standards Branch, at (703) 787—1583.

SUPPLEMENTARY INFORMATION: On
September 17, 2008, MMS published a
Notice of Proposed Rulemaking in the
Federal Register entitled “Technical
Changes to Production Measurement
and Training Requirements” (73 FR
53793). The comment period for that
proposed rule closed on November 17,
2008. In response to the proposed rule,
MMS received seven sets of comments.
One entity submitted two responses.
The commenters included two trade
organizations (Offshore Operators
Committee (OOC) and National Ocean
Industries Association (NOIA)), two
energy companies, one industry training

company, and one individual. We have
posted all of the comments received on
our Web site at: http://www.mms.gov/
federalregister/PublicComments/
TechnicalChangestoProduction
MeasurementTraining.htm.

We considered all of the comments
we received on the proposed rule.
Following is a discussion of the relevant
comments MMS received:

Revisions to Subpart L—Oil and Gas
Production Measurement, Surface
Commingling, and Security

We received suggestions from two
entities regarding the proposed
revisions to subpart L. The NOIA and
OOC appreciate that the proposed rule
will eliminate requirements for having
to obtain certain waivers following force
majeure events and suggested that
similar revisions be made to the testing
requirements in subpart H, Oil and Gas
Production Safety Systems. Since we
did not propose this change to subpart
H, we cannot incorporate it into this
final rulemaking. We will consider this
suggestion in a future rulemaking.

The OOC provided additional
suggestions. The OOC suggested that
language be added to each of the
following four paragraphs:

1.In §250.1202(d)(3) add “and
monthly thereafter but do not exceed 42
days between meter factor
determinations.” The OOC states this
would make clear that this is not a make
up proving, and the time starts over
with the proving after returning to
service.

2.1In §250.1202(k)(3) revise the
ending to read “* * * within 15 days
after being returned to service and
monthly thereafter.” The OOC states
that this should be added for clarity.

3.In §250.1202(k)(4) revise the
ending to read “* * * within 15 days
after being returned to service and
quarterly thereafter.” The OOC states
that this should be added for clarity.

4. In §250.1204(b)(1) revise the
ending to read “* * * within 15 days
after being returned to service and
bimonthly (or other frequency approved
by the Regional Supervisor) thereafter.”
The OOC states that this should be
added for clarity.

We agree with these suggestions, and
will incorporate them in the final rule.
Since § 250.1203(c)(1) was similarly
worded, we incorporated OOC’s
language in the regulatory text there
also.

The OOC also suggested that the force
majeure waiver should be applied to the
testing requirements for the master
meter in § 250.1202(e)(3). We did not
make this revision because we do not
believe it is appropriate for a master



40070

Federal Register/Vol. 74, No. 153/Tuesday, August 11, 2009/Rules and Regulations

meter used in royalty meter provings.
Only 3 percent of the sales metering
locations in the Gulf of Mexico use
master meters for meter proving and a
departure has never been requested to
the best of our knowledge. We will deal
with any departure requests on these
master meters on a case-by-case basis.
In addition to the changes we made in
response to the NOIA and OOC'’s
comments, in § 250.1203(c)(1), we have
changed the terms “calibrate,”
“calibrations,” and ‘“‘calibrated” to
“verify/calibrate,” “verification/
calibration,” and “‘verified/calibrated”
to be consistent with the revision of the
definition promulgated on April 15,
2008 (73 FR 20171). We also added the
word ‘“operating” before “allocation
meters” in § 250.1202(k)(3) and (k)(4)
because it appears in the existing
regulation but was inadvertently
omitted from the proposed rule and
added it before “meters” in (c)(1) for
consistency. In addition, we added the
phrase ““the previous month” in
§250.1202(k)(3) and (4) after “‘per
meter” in each subparagraph. This
clarifies that the daily average (the
volume measured by the particular
meter for the month divided by the
number of days in that month) is based
on the previous month. In
§ 250.1204(b)(1), we changed the 2-
month time period to 60 days. In the
existing regulation, 2 months is defined
parenthetically as 60 days. We also
changed the word “‘service” to
“production” to more accurately
describe the function of wells.

Revisions to Subpart O0—Well Control
and Production Safety Training

We received comments and
suggestions from four entities regarding
the revisions to subpart O. The training
company agreed with the proposed
revisions. The OOC submitted the
following general comment regarding
the proposed rule:

0OOC is of the opinion that the vast
majority of the OCS workforce is well trained
and capable of performing their specific jobs.
The fact that MMS interviews, in MMS’s
opinion, indicated a poorer understanding of
MMS regulations and the training
requirements does not directly relate to the
offshore workers ability to perform specific
jobs on a complex. Likewise, INCs issued
during audits have primarily been associated
with training requirements for contractors
being spelled out, recordkeeping and
documentation. OOC is not aware of any
INGCs or incidents offshore that have been the
result of lack of training. MMS testing of a
very small sample of 3 employees in well
control and 3 in production safety systems
two years ago is also not an indicator of lack
of understanding of MMS requirements given
the large number of offshore workers (30,000

or more in any given day). It is OOC’s
opinion that the preamble discussion
associated with this Subpart O revision does
not accurately portray the current capability
of the offshore workforce. A large portion of
MMS complaints are in the area of field
personnel not knowing in detail all of the
training program requirements and timing
that were drafted by office personnel to meet
compliance needs. It would seem that it
should be more important for the field
personnel to know what to do and why they
are doing it than to know that they have to
be re-trained XX number of months apart.

Since publishing the proposed rule on
September 17, 2008, MMS has
developed and implemented a subpart
O pilot testing program, in accordance
with the current subpart O regulations
(30 CFR 250.1507(c)). As part of this
pilot test program, MMS developed a
series of five written production tests
designed to evaluate both lessee and
contract personnel involved with Outer
Continental Shelf (OCS) production
safety operations. These tests were
developed to evaluate an employee’s
understanding of not only basic
production safety devices, such as
surface and subsurface safety
equipment, but additional areas of
production operations, including
separation, dehydration, compression,
sweetening, and metering.

In recent years, MMS has been
concerned that the majority of in-house
and third-party-led production training
schools focus their efforts primarily on
surface and subsurface safety equipment
testing and installation and reporting
requirements, and not on other equally
important aspects of offshore oil and gas
production operations, including, but
not limited to, separation, dehydration,
compression, sweetening, and metering
activities. The pilot testing program was
designed in part to evaluate these other
components of production operations.

From the period of November 1, 2008,
through January 31, 2009, MMS
conducted 31 written production tests
on the OCS in both the Gulf of Mexico
and Pacific Regions. Though all
personnel passed these tests in
accordance with MMS grading policies
(e.g., passing is a score greater than 70
percent; the lowest score received was
a 74 percent by a lead production
operator), there were problem areas
identified, which validates our concern
about the knowledge of the other
components of production operations.
The majority of the questions answered
incorrectly on the 31 written production
tests fall within the following five
categories:

1. Equipment test intervals for
temperature safety highs (TSH) on
compressors and fired components;

2. Equipment test intervals for burner
safety lows (BSL) and tubing plugs;

3. Wellhead components, including
casing valves and casing heads;

4. Pressure relief valve settings on oil
and gas separators; and

5. Lease automatic custody transfer
(LACT) units.

The MMS believes that the original
test results presented in the proposed
rule and the results of the additional
testing mentioned above indicate a lack
of understanding of the regulations
covering production and drilling
operations safety by offshore workers.
The results also indicate a lack of
understanding of the training
regulations by industry. Therefore, we
believe the minor changes to the
training regulations in this final rule are
necessary to emphasize the importance
of knowledge of MMS regulations and
the importance of periodic training and
assessment of training needs for lessees,
operators, and contract personnel.

The proposed revisions consisted of
adding two new definitions (contractor
and periodic) to subpart O, and revising
one existing definition (production
safety). The following is the definition
of contractor from the proposed rule:

Contractor means anyone performing
work for the lessee. However, these
requirements do not apply to
contractors providing domestic services
to the lessee or other contractors.
Domestic services include janitorial
work, food and beverage service,
laundry service, housekeeping, and
similar activities.

The OOC suggested that a more
concise definition be used as follows:

Contractor means anyone other than
an employee performing well control
and production safety duties for the
lessee.

The OOC stated that this definition is
consistent with the definition of
employee in subpart O. It also
delineates between those contractors
performing well control or production
safety operations (required to have
training by subpart O) and those
contractors not performing well control
or production safety operations, such as
providers of domestic services, painters,
inspectors, etc., and others the lessee
may utilize in conducting day-to-day
operations. We agree with this
suggestion. Additionally, the existing
regulations also use the term contract
personnel, so we have added that to the
definition of contractor. The revised
definition is as follows:

Contractor and contract personnel
mean anyone, other than an employee of
the lessee, performing well control or
production safety duties for the lessee.
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Following is the definition of periodic
from the proposed rule:

Periodic means occurring or recurring
at regular intervals. Each lessee must
specify the intervals for periodic
training and periodic assessment of
training needs in their training
programs.

The OOC noted that the second
sentence is not a definition, but is a
reminder of requirements found
elsewhere in subpart O. We agree with
OOC that the second sentence is not a
definition, but the reason for proposing
this definition was to remind the lessees
of those requirements for periodic
training and periodic assessment of
training needs. Some lessees were not
conducting the periodic training and
assessment requirements. We will leave
the reminder in the definition.

The following is the definition of
production safety from the proposed
rule:

Production safety includes safety in
production operations, as well as the
installation, repair, testing,
maintenance, and operation of surface
or subsurface safety devices. Production
operations include, but are not limited
to, separation, dehydration,
compression, sweetening, and metering
operations.

Two commenters suggested that this
definition would be difficult to apply
and cause uncertainty. One of them
suggested using the definition of
production safety in MMS Notice to
Lessees and Operators (NTL) No. 2008—
No03, Well Control and Production
Safety Training. The OOC suggested a
definition of production safety that was
consistent with the definition in the
NTL. The following is the definition
from NTL No. 2008-N03:

Production safety means production
operations, as well as the installation,
repair, testing, maintenance, or
operation of surface or subsurface safety
devices. Production operations include,
but are not limited to, the following:
separation, dehydration, compression,
sweetening, and metering operations.

We agree that the proposed definition
could cause uncertainty, and we also
believe that the definition in the NTL
can be improved for use in this final
rule. Therefore, we have revised the
proposed definition of production safety
for the final rule as follows:

Production safety includes measures,
practices, procedures, and equipment to
ensure safe, accident-free, and
pollution-free production operations, as
well as installation, repair, testing,
maintenance, and operation of surface
and subsurface safety devices. Pro-
duction operations include, but are not
limited to, separation, dehydration,

compression, sweetening, and metering
operations.

One of the energy companies asked if
it is our intent to include safety related
to hazard communications, hearing
conservation, water survival, etc., in this
rulemaking. This definition excludes
hazard communication, hearing
conservation, water survival, and other
similar types of safety. Most of those
topics may be covered in a future
rulemaking dealing with safety and
environmental management issues. (See
proposed rule published on June 17,
2009, 74 FR 28639).

Procedural Matters

Regulatory Planning and Review
(Executive Order (E.O.) 12866)

This final rule is not a significant rule
as determined by the Office of
Management and Budget (OMB) and is
not subject to review under E.O. 12866.

(1) This final rule will not have an
annual effect of $100 million or more on
the economy. It will not adversely affect
in a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities. The revisions to the
production measurement regulations
will only have a small positive effect on
industry in the event of a hurricane or
other incident beyond the control of the
lessee that results in a facility being off
production for an extended period of
time. The revisions to the training
regulations will cause some lessees and
operators to revise their training
programs. We estimate that 50 of the
130 lessees and/or operators have
already modified their training plans,
and will not be affected by the revisions
to subpart O. The remaining 80 lessees
and/or operators will have to modify
their training plans. Of the 80 lessees
and/or operators, MMS estimates that 56
are small businesses, and that 24 are
large companies. The majority of small
operators have an off-the-shelf type
training plan. The MMS estimates that
a modification to this type of plan
would cost about $500. The large
companies would most likely revise
their training plans in-house at a
slightly lower cost than revising an off-
the-shelf plan. For the purpose of
estimating the total cost to industry,
MMS will use the higher estimate. The
total cost for revising training plans to
industry would be $500 multiplied by
80 lessees/operators, which would equal
$40,000. The cost to retrain the
employees from the 80 companies
would be about $200 per person. This
is based on the price of a typical 3-day
production operations safety course

costing $600 per person (i.e., $200 per
person per day). Adding 1 day to the
course would be necessary to cover the
operations mentioned in the revised
definition of production operations. The
MMS estimates that four employees per
company would need the additional day
of training, so the additional cost would
be $200, multiplied by four employees
per company, multiplied by 80
companies, which would equal $64,000.
The total cost to industry from the
subpart O changes would be $40,000
plus $64,000, which would equal
$104,000. Therefore, this final rule will
not have a significant economic effect
on industry.

(2) This final rule will not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. No other
agencies regulate oil and gas operations
on the OCS.

(3) This final rule will not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) This final rule will not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in E.O. 12866.

Regulatory Flexibility Act

The Department of the Interior
certifies that this final rule will not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

The production measurement changes
in this final rule will affect lessees and
operators of leases in the OCS. This
includes about 130 active Federal oil
and gas lessees. Small lessees that
operate under this rule fall under the
Small Business Administration’s (SBA)
North American Industry Classification
System (NAICS) codes 211111, Crude
Petroleum and Natural Gas Extraction,
and 213111, Drilling Oil and Gas Wells.
For these NAICS code classifications, a
small company is one with fewer than
500 employees. Based on these criteria,
an estimated 70 percent of these
companies are considered small. This
final rule, therefore, will affect a
substantial number of small entities.

The changes to subpart L will not
have a significant economic effect on a
substantial number of small entities
because the effects would only occur if
a facility is rendered out-of-service
because of a hurricane or other event
out of the control of the lessee. The
overall effects will be very minor but
positive, since the final rule temporarily
relieves the lessee of specific reporting
requirements related to metering and
well tests.
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The revised and new definitions in
the training regulations in subpart O
will cause some lessees and operators to
revise their training plans. The MMS
estimates that 80 operators will have to
modify their training plans due to the
changes to the definition of production
operations. Of the 80 operators, MMS
estimates that 56 are small businesses.
This is a substantial number of small
operators. The majority of small
operators have off-the-shelf type
training plans. The MMS estimates that
a modification to this type of plan will
cost about $500. The total cost to the
small operators will be $500 multiplied
by 56 operators, which equals $28,000.
The cost to retrain the employees from
the 56 companies will be about $200 per
person. This is based on the price of a
typical 3-day production operations
safety course costing $600 per person.
Adding 1 day to the course will be
necessary to cover the operations
mentioned in the revised definition of
production operations. The MMS
estimates that four employees per
company will need the additional day of
training, so the additional cost will be
$200, multiplied by four employees per
company, multiplied by 56 companies,
which will equal $44,800. The total cost
to small businesses due to the changes
in the subpart O regulations will be
$28,000 plus $44,800, which equals
$72,800. Therefore, this final rule will
not have a significant economic effect
on a substantial number of small
entities.

Comments from the public are
important to us. The Small Business and
Agriculture Regulatory Enforcement
Ombudsman and 10 Regional Fairness
Boards were established to receive
comments from small business about
Federal agency enforcement actions.
The Ombudsman will annually evaluate
the enforcement activities and rate each
agency’s responsiveness to small
business. If you wish to comment on the
actions of MMS, call 1-888—-734-3247.
You may comment to the Small
Business Administration without fear of
retaliation. Allegations of
discrimination/retaliation filed with the
Small Business Administration will be
investigated for appropriate action.

Small Business Regulatory Enforcement
Fairness Act

This final rule is not a major rule
under (5 U.S.C. 801 et seq.) of the Small
Business Regulatory Enforcement
Fairness Act. This final rule:

a. Will not have an annual effect on
the economy of $100 million or more.
The effects of the subpart L changes are
minor, but positive, and will only occur
if there were a hurricane or other event

beyond the lessee’s control that will
cause the temporary shut-in of a facility.
The effects on small business of the
subpart O changes are approximately
$72,800. See the analysis of these costs
in the previous section of this preamble
entitled ‘“‘Regulatory Flexibility Act”.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. As stated above, any
effects due to the subpart L revisions
will be positive for the industry and the
Federal Government. The effects due to
the revisions to subpart O will be minor.

c. Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
The effects due to this final rule will be
a result of temporary relief from
reporting requirements and minor
changes to training requirements, so
there will be no adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. The
requirements will apply to all entities
operating on the OCS.

Unfunded Mandates Reform Act of 1995

This final rule will not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. The
final rule will not have a significant or
unique effect on State, local or Tribal
governments or the private sector. This
final rule only applies to oil and gas
operations on the OCS. A statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.) is not required.

Takings Implication Assessment (E.O.
12630)

Under the criteria in E.O. 12630, the
final rule will not have significant
takings implications. The final rule is
not a governmental action capable of
interference with constitutionally
protected property rights. A Takings
Implication Assessment is not required.

Federalism (E.O. 13132)

Under the criteria in E.O. 13132, this
final rule will not have federalism
implications. This final rule will not
substantially and directly affect the
relationship between the Federal and
State governments. This final rule
applies only to oil and gas operations on
the OCS. To the extent that State and
local governments have a role in OCS
activities, this final rule will not affect

that role. A Federalism Assessment is
not required.

Civil Justice Reform (E.O. 12988)

This final rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175)

Under the criteria in E.O. 13175, we
have evaluated this final rule and
determined that it has no substantial
effects on Federally recognized Indian
Tribes. There are no Indian or Tribal
lands in the OCS.

Paperwork Reduction Act (PRA)

This rulemaking contains a new
information collection requirement;
therefore, a submission to OMB under
the PRA (44 U.S.C. 3501 et seq.) is
required. The OMB has approved the
new requirement under OMB Control
Number 1010-0178 (expiration date
August 31, 2012, for a total of 144
burden hours). Once the rulemaking
becomes effective and the one-time
requirement has been achieved, we will
discontinue this collection.

The title of the collection of
information for the rule is “30 CFR Part
250, Subpart O, Technical Changes to
Production Measurement and Training
Requirements.”

Respondents include Federal OCS oil
and gas lessees and/or operators.
Responses to this collection are
mandatory, and the frequency of
reporting once. The information
collection does not include questions of
a sensitive nature. The MMS will
protect information according to the
Freedom of Information Act (5 U.S.C.
552) and its implementing regulations
(43 CFR part 2) and 30 CFR 250.197,
“Data and information to be made
available to the public or for limited
inspection.”

The collection of information required
by the current 30 CFR part 250, subpart
L regulations, Oil and Gas Production
Measurement, Surface Commingling,
and Security, is approved under OMB
Control Number 1010-0051, expiration
7/31/10 (8,533 hours). The regulation
will not impose any new information
collection burdens for this subpart.
However, it does reduce the number of
general departure requests for
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§250.1204(b)(1). When the rule becomes
effective, we will make an adjustment
decrease to the paperwork burden.

The rulemaking for 30 CFR part 250,
subpart O, Well Control and Production
Safety Training, will require some
lessees and/or operators to modify their
current training programs due to the
changes to the definitions in subpart O.
We estimate that this would be a one-
time new paperwork burden on 24
operators who will modify their
programs in-house (6 hours per
modification) for a total of 144 burden
hours. Those operators who purchase
their off-the-shelf training programs will
incur costs to modify the programs. This
is considered a regulatory cost of doing
business and is not a paperwork burden.
Existing paperwork requirements for
current subpart O are approved under
1010-0128, expiration 8/31/09 (under
renewal, 2,106 hours).

The comments received in response to
the proposed rule did not address the
information collection; therefore, there
were no changes in the one new
information collection requirement from
the proposed rule to the final rule.

An agency may not conduct or
sponsor, and you are not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The public may
comment, at any time, on the accuracy
of the information collection burden in
this rule and may submit any comments
to the Department of the Interior;
Minerals Management Service;
Attention: Regulations and Standards
Branch; Mail Stop 4024; 381 Elden
Street; Herndon, Virginia 20170-4817.

National Environmental Policy Act of
1969

This final rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. A detailed statement
under the National Environmental
Policy Act of 1969 is not required
because this rule is covered by a
categorical exclusion. Specifically, this
rule qualifies as a regulation of an
administrative or procedural nature. See
43 CFR 46.210(i). We have also
determined that the rule does not
involve any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under the National Environmental
Policy Act of 1969.

Data Quality Act

In developing this final rule we did
not conduct or use a study, experiment,
or survey requiring peer review under
the Data Quality Act (Pub. L. 106-554,

app. C § 515, 114 Stat. 2763, 2763A—
153-154).

Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in E.O.
13211. A Statement of Energy Effects is
not required.

List of Subjects in 30 CFR Part 250

Administrative practice and
procedure, Continental shelf, Oil and
gas exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

Dated: July 15, 2009.
Ned Farquhar,
Acting Assistant Secretary—Land and
Minerals Management.
m For the reasons stated in the preamble,
the Minerals Management Service
amends 30 CFR part 250 as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 31 U.S.C. 9701, 43 U.S.C. 1334.

m 2. Amend § 250.1201 by adding the
definition of Force majeure event in
alphabetical order as follows:

§250.1201 Definitions.
* * * * *

Force majeure event—an event
beyond your control such as war, act of
terrorism, crime, or act of nature which
prevents you from operating the wells

and meters on your OCS facility.

m 3. Amend § 250.1202 by revising
paragraphs (d)(3), (k)(3), and (k)(4) as
follows:

§250.1202 Liquid hydrocarbon
measurement.
* * * * *

(d)* * *

(3) Prove each operating royalty meter
to determine the meter factor monthly,
but the time between meter factor
determinations must not exceed 42
days. When a force majeure event
precludes the required monthly meter
proving, meters must be proved within
15 days after being returned to service.
The meters must be proved monthly
thereafter, but the time between meter
factor determinations must not exceed
42 days;

* * * * *

(k] E

(3) Prove operating allocation meters
monthly if they measure 50 or more
barrels per day per meter the previous

month. When a force majeure event
precludes the required monthly meter
proving, meters must be proved within
15 days after being returned to service.
The meters must be proved monthly
thereafter; or

(4) Prove operating allocation meters
quarterly if they measure less than 50
barrels per day per meter the previous
month. When a force majeure event
precludes the required quarterly meter
proving, meters must be proved within
15 days after being returned to service.
The meters must be proved quarterly

thereafter;
* * * * *

m 4. Amend § 250.1203 by revising
paragraph (c)(1) as follows:

§250.1203 Gas measurement.

* * * * *

(C) * x %

(1) Verify/calibrate operating meters
monthly, but do not exceed 42 days
between verifications/calibrations.
When a force majeure event precludes
the required monthly meter verification/
calibration, meters must be verified/
calibrated within 15 days after being
returned to service. The meters must be
verified/calibrated monthly thereafter,
but do not exceed 42 days between
meter verifications/calibrations;

* * * * *

m 5. Amend § 250.1204 by revising
paragraph (b)(1) as follows:

§250.1204 Surface commingling.

* * * * *

(b) * * *

(1) Conduct a well test at least once
every 60 days unless the Regional
Supervisor approves a different
frequency. When a force majeure event
precludes the required well test within
the prescribed 60 day period (or other
frequency approved by the Regional
Supervisor), wells must be tested within
15 days after being returned to
production. Thereafter, well tests must
be conducted at least once every 60 days
(or other frequency approved by the
Regional Supervisor);

m 6. Amend § 250.1500 by adding the
definitions Contractor and contract
personnel and Periodic in alphabetical
order and by revising the definition of
Production safety as follows:

§250.1500 Definitions.

* * * * *

Contractor and contract personnel
mean anyone, other than an employee of
the lessee, performing well control or

production safety duties for the lessee.
* * * * *
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Periodic means occurring or recurring
at regular intervals. Each lessee must
specify the intervals for periodic
training and periodic assessment of
training needs in their training
programs.

Production safety includes measures,
practices, procedures, and equipment to
ensure safe, accident-free, and
pollution-free production operations, as
well as installation, repair, testing,
maintenance, and operation of surface
and subsurface safety equipment.
Production operations include, but are
not limited to, separation, dehydration,
compression, sweetening, and metering

operations.
* * * * *

[FR Doc. E9—19204 Filed 8—10-09; 8:45 am)]
BILLING CODE 4310-MR-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 50 and 51
[EPA-HQ-OAR-2008-0419, FRL-8943-3]
RIN 2060-AP96

Implementation of the 1997 8-Hour
Ozone National Ambient Air Quality
Standard: Addressing a Portion of the
Phase 2 Ozone Implementation Rule
Concerning Reasonable Further
Progress Emissions Reductions
Credits Outside Ozone Nonattainment
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
revise a portion of its Phase 2
implementation rule for the 8-hour
ozone National Ambient Air Quality
Standard (NAAQS or standard) for
which the Agency had sought a
voluntary remand from the U.S. Circuit
Court of Appeals for the District of
Columbia Circuit. The Court granted
EPA’s request by remanding and
vacating that portion of the rule.
Specifically, this rule addresses an
interpretation that allowed certain
credits toward reasonable further
progress (RFP) for the 8-hour standard
from emissions reductions outside the
nonattainment area.

DATES: This rule is effective on October
13, 2009.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2008-0419. All
documents in the docket are listed in
http://www.regulations.gov. Although
listed in the index, some information is

not publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center in the EPA
Headquarters Library, Room Number
3334 in the EPA West Building, located
at 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566-1744.

FOR FURTHER INFORMATION CONTACT: For
further information on the this final rule
contact: Ms. Denise Gerth, Office of Air
Quality Planning and Standards, (C539—
01), U.S. EPA, Research Triangle Park,
North Carolina 27711, telephone
number (919) 541-5550 or by e-mail at
gerth.denise@epa.gov, fax number (919)
541-0824; or Mr. John Silvasi, Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
(C539-01), Research Triangle Park, NC
27711, telephone number (919) 541—
5666, fax number (919) 541-0824 or by
e-mail at silvasi.john@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Action Apply to Me?

Entities potentially affected directly
by this action include state, local, and
tribal governments. Entities potentially
affected indirectly by this rule include
owners and operators of sources of
emissions [volatile organic compounds
(VOCGs) and nitrogen oxides (NOy)] that
contribute to ground-level ozone
concentrations.

B. Where Can I Get a Copy of This
Document and Other Related
Information?

A copy of this document and other
related information is available from the
docket EPA-HQ-OAR-2008-0419.

C. How Is This Notice Organized?

The information presented in this
notice is organized as follows:

I. General Information

A. Does This Action Apply to Me?

B. Where Can I Get a Copy of This
Document and Other Related
Information?

C. How Is This Notice Organized?

II. What is the Background for This Rule?

A. Proposed Regulatory Interpretation of
the Phase 2 Rule To Address RFP
Emission Credits Outside Ozone
Nonattainment Areas

III. This Action

A. Background

B. Final Rule

C. Comments and Responses

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act

L. Determination Under Section 307(d)

II. What Is the Background for This
Rule?

A. Proposed Regulatory Interpretation of
the Phase 2 Rule To Address RFP
Emission Credits Outside Ozone
Nonattainment Areas

On July 21, 2008 (73 FR 42294), EPA
published a proposed rule to revise its
regulatory interpretation of the Phase 2
implementation rule for the 8-hour
ozone NAAQS to address the U.S.
Circuit Court of Appeals for the District
of Columbia Circuit’s vacatur and
remand of that portion of the
interpretation of the Phase 2
implementation rule for which EPA had
asked for a voluntary remand. The
proposal addressed a provision that
allowed credit toward RFP for the 8-
hour NAAQS from emission reductions
outside the nonattainment area. Readers
should refer to the proposed rule for
additional background on this action,
including the final Phase 2 ozone
implementation rule and the Court’s
vacatur and remand of the provision
allowing credit for emissions reductions
outside a nonattainment area for the
purposes of RFP for the 8-hour NAAQS.

II1. This Action

A. Background

In the Phase 2 Rule to implement the
8-hour ozone NAAQS, EPA set forth an
interpretation that stated that credits
could be taken for emissions reductions
from a source outside the nonattainment
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area provided that emissions from these
sources were included in the baseline
for calculating the percent reduction
needed. 70 FR 71612. However,
emissions from other sources outside
the nonattainment area did not have to
be included in the baseline if they did
not provide RFP credit for the
nonattainment area. The regulatory
interpretation stated that certain
additional conditions must be met for
such reductions to qualify for credit,
including that credit could be taken for
VOCs and NOx emissions reductions
within 100 kilometers (km) and 200 km
respectively, and there must be a
demonstration that the emissions from
outside the nonattainment area had an
impact on air quality levels within the
nonattainment area.

The Natural Resources Defense
Council (NRDC) filed a petition for
review of the Phase 2 Rule including the
implementation of the statutory
provisions regarding RFP. After briefing
had concluded in this case, EPA
published its final rule implementing
the NAAQS for fine particulate matter
(the “PM, s Implementation Rule”) 72
FR 20586 (April 25, 2007). Because the
PM, s Implementation Rule significantly
modified the interpretation regarding
credits for emissions outside the
nonattainment area, EPA requested a
voluntary remand from the Court on
July 17, 2007, to consider whether to
revise the Phase 2 implementation rule
to be consistent with the provisions in
the PM, s rule. In response, the U.S.
Court of Appeals for the District of
Columbia Circuit vacated and remanded
that portion of the Phase 2 Rule which
provided credit under the 8-hour ozone
RFP requirement for VOCs and NOx
emission reductions from outside a
nonattainment area. EPA proposed to
revise its regulatory interpretation of the
RFP provisions in the Phase 2 Rule to
be consistent with its regulatory
interpretation of the RFP provisions in
the PM, s Implementation Rule. 73 FR
42294 (July 21, 2008).

EPA received seven comments on this
proposed rule. A few commenters
supported the proposal while others
opposed the action we proposed. The
commenters addressed the following
topics: requested clarification on how
the rule affects general conformity and
whether the transportation conformity
determinations are only required within
the nonattainment areas; stated that
nonattainment areas should be
expanded to include areas that
contribute to nonattainment as required
under section 107(d) of the Clean Air
Act (CAA) rather than allowing areas to
take credit outside of their
nonattainment for RFP reductions;

requested assurance that the rules do
not allow substitution of NOx to meet
the 15 percent VOC reduction
requirement; stated that the rule lacks
mechanisms for addressing
overwhelming transport in State
Implementation Plan (SIP)
requirements; stated that the proposed
rule flouts the language and purpose of
the CAA and is arbitrary and that EPA
fails to offer a lawful or rational
justification for the proposal, etc.
Detailed responses to these comments
are in section C under Comments and
Responses.

B. Final Rule

Following its stated objective in the
request for a voluntary remand, EPA re-
evaluted its interpretation of the RFP
provision and is taking final action to
revise the earlier interpretation as
proposed on July 21, 2008 (73 FR 42294)
which is consistent with the provisions
in the PM, s Implementation Rule (72
FR 20636). Consequently if the state
justifies consideration of precursor
emissions for an area outside the
nonattainment area, EPA will expect
state RFP assessments to reflect
emissions changes from all sources in
this area. The state must include all
sources, not just some selected sources,
for the area providing emission
reductions in the calculation of either
(a) the RFP baseline from which to
calculate the percent reduction needed
for RFP or (b) the reductions obtained
that would be credited toward the RFP
requirement and the analysis of whether
the reductions from areas outside the
nonattainment area would contribute to
decreases in ozone levels in the
nonattainment area. Also, the
justification for considering emissions
outside the nonattainment area will
include justification of the state’s
selection of the area used in the RFP
plan for each pollutant. As is the case
with the PMs s rule, if a state justifies
consideration of precursor emissions for
an area outside the nonattainment area,
EPA expects state RFP assessments to
reflect emissions changes from all
sources in the area. The state cannot
include only selected sources providing
emission reductions in the analysis. The
inventories for 2002, 2009, 2012 (where
applicable) and the attainment year
would all reflect the same source
domain, i.e., the same set of sources
except for the addition of any known
new sources or removal of known,
permanently shut down sources.

In cases where the state justifies
consideration of emissions of one or
both of the ozone precursors (i.e.,VOC
and NOx) from outside the
nonattainment area, states must provide

separate information regarding on-road
mobile source emissions within the
nonattainment area for transportation
conformity purposes.! However, this
final rule does not change existing
statutory requirements that
transportation conformity
determinations are only required within
the nonattainment area boundary. The
CAA section 176(c)(5) and EPA’s
transportation conformity regulations
(40 CFR 93.102(b)) only require
conformity determinations in
nonattainment and maintenance areas,
and these requirements rely on SIP on-
road motor vehicle emission budgets
that address on-road emissions within
the boundary of the designated
nonattainment area. For this reason and
consistent with the PM, s
Implementation Rule (72 FR 20636), if
the state addresses emissions outside
the nonattainment area for an ozone
precursor, the on-road mobile source
component of the RFP inventory will
not satisfy the requirements for
establishing a SIP budget for
transportation conformity purposes. In
such a case, the state must supplement
the RFP inventory with an inventory of
on-road mobile source emissions to be
used to establish a motor vehicle
emissions budget for transportation
conformity purposes. This inventory
must: (1) Address on-road motor vehicle
emissions that occur only within the
designated nonattainment area, (2)
provide for the same milestone year or
years as the RFP demonstration, and (3)
satisfy other applicable requirements of
the transportation conformity
regulations (40 CFR part 93). As long as
the state provides this separate
emissions budget and conformity is
determined to that budget, EPA believes
that this approach will optimally
address both the RFP and the
transportation conformity provisions of
the CAA.

In addition, we interpret this final
rule to restrict the use of emission
reductions for RFP credit to areas within
the state, except in the case of multi-
state nonattainment areas, and only then
would allow RFP reductions from
outside the state to be credited from
outside the nonattainment area if the
states involved develop and submit a
coordinated RFP plan. EPA expects
states with multi-state nonattainment
areas to consult with other involved
states, to formulate a list of the measures
that they will adopt and the measures

1Transportation conformity is required under
CAA section 176(c) to ensure that federally
supported transportation plans, programs, and
highway and transit projects are consistent with the
purpose of the SIP.
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that the other state(s) will adopt, and
then to adopt their list of measures
under the assumption that the other
state(s) will adopt their listed measures.
Each state would be responsible for
adopting and thereby providing for
enforcement of its list of measures, and
then that state and ultimately EPA (at
such time as the plan is approved)
would be responsible for assuring
compliance with the SIP requirements
which is an approach consistent with
the approach for RFP in the PM, s
Implementation rule. (72 FR 20640).

C. Comments and Responses

Comments Supporting EPA’s Approach

1. Comment: One commenter noted
that, in the Phase 2 Ozone
Implementation Rule (70 FR 71648,
November 29, 2005), EPA stated that
modeling analyses relating to the NOx
SIP call demonstrate that significant
contribution to nonattainment results
not only from source emissions within
a nonattainment area but also from
source emissions over a much broader
area. The commenter agrees that
allowing states to take credit for
reductions from sources outside of their
nonattainment areas may help reduce
ozone levels in the nonattainment area
and believes that reductions from
outside the nonattainment area are
sometimes necessary to attain the
standard.

EPA Response: The EPA agrees with
commenter. The preamble to the final
Phase 2 rule explains that the rationale
for allowing emission reduction credits
from outside the nonattainment area for
RFP purposes is based on modeling
analyses that showed that emissions
from outside the nonattainment area
could affect the nonattainment area and
that emission reductions from upwind
of a nonattainment area will help the
nonattainment area achieve progress
toward attainment. 70 FR 71648; 61 FR
65758 (December 13, 1996), and
Memorandum of December 29, 1997
from Richard D. Wilson to Regional
Administrators, Regions I-X entitled:
“Guidance for Implementing the 1-Hour
Ozone and Pre-Existing PM;o NAAQS”
(the 1997 Policy) located at URL: http://
www.epa.gov/ttn/oarpg/t1/memoranda/
iig.pdf.

2. Comment: One commenter
supports the proposal to revise the
interpretation for crediting emissions
reductions from outside a
nonattainment area for RFP to be
analogous with the provision in the
PM; s Implementation Rule.
Specifically, the commenter supports
the portion of the proposal that allows
RFP reductions from outside the state to

be credited from outside the
nonattainment area if states develop a
coordinated RFP plan as part of their
SIPs.

EPA Response: The EPA agrees with
commenter. The EPA by this action
makes the RFP provisions regarding
credits from emission reductions
outside the nonattainment area in the
context of the ozone NAAQS consistent
with the interpretation in the context of
the PM, s NAAQS with respect to multi-
state areas.

Clarification Requested on How This
Rule Affects General Conformity

3. Comment: One commenter
appreciates EPA’s efforts in the proposal
to clarify that a state may no longer
include only selected sources from an
area outside of a nonattainment area for
emissions reduction credit in the SIP.
The commenter also appreciates EPA’s
efforts to address how the proposed rule
affects transportation conformity. The
commenter requests that EPA provide
clarity on how the proposed rule affects
general conformity requirements and
determinations in the final rule.

EPA Response: This regulatory
interpretation does not affect the
requirement for federal agencies to
demonstrate conformity with SIPs.
These requirements stem from section
176(c) of the CAA. Implementing
regulations published by EPA (40 CFR
93.150 -160) provide for when and how
federal agencies can make these
determinations. EPA discussed
transportation conformity in the
proposal only to clarify that it applies
only within nonattainment areas and to
facilitate development of appropriate
budgets for use in areas that take rate of
progress (ROP) credit from outside the
nonattainment area.

Nonattainment Areas Should Be
Expanded To Include Contributing
Sources

4. Comment: One commenter is
opposed to the revision because it is
contrary to the CAA. Section
107(d)(1)(A)(i) of the CAA requires the
designation as nonattainment for “any
area that does not meet (or that
contributes to ambient air quality in a
nearby area that does not meet) the
national primary or secondary ambient
air quality standard for that pollutant.”
The CAA requires that instead of
allowing an area that is contributing to
the nonattainment area to be used to
demonstrate RFP goals, the designated
nonattainment area must be expanded
to include that area. A commenter also
feels that the proposal illegally
circumvents the statutory designation
provisions by allowing states to

selectively claim credit for reductions
from outside areas without subjecting
those areas to the full range of
safeguards mandated by Congress for
such areas.

EPA Response: As a threshold matter,
EPA is not taking any action through
this regulatory interpretation to
establish procedures for designating or
not designating areas. The designations
process for each NAAQS generally
provides guidance on how to determine
nonattainment areas. Under CAA
section 107 (d)(1)(A) an area is
designated “nonattainment” if it does
not meet the NAAQS or is a “nearby”
area that contributes to ambient air
quality in an area that is violating the
NAAQS.2

As the Agency explained in the final
preamble to the Phase 2 rule, the CAA
does not specify a distance that is
“nearby” or a specific level of emissions
that is deemed to “contribute to”
nonattainment (70 FR at 71648). EPA
also did not establish a hard-and-fast set
of rules to determine which areas are
“nearby” or “contribute to”
nonattainment. Instead, in guidance
EPA listed a broad set of factors for
states and EPA to consider in
determining the boundaries of each
nonattainment area. As for the comment
that EPA is circumventing the statutory
designations provisions by not
subjecting the outside areas to all the
requirements for nonattainment areas,
EPA believes that since these areas are
not necessarily ‘“nearby” for
designations purposes, it is not
appropriate to subject these areas to all
of the requirements for nonattainment
areas. In this rule EPA is allowing
emissions reductions outside a
nonattainment area that benefits the
nonattainment area to be considered for
credit in emission reductions for ROP
purposes. Whether an area is ‘“nearby”
for purposes of designations is an issue
that would be considered on a case-by-
case basis when the area is initially
designated nonattainment.

Clarification Requested That
Transportation Conformity Only
Applies in the Nonattainment Area

5. Comment: One state transportation
agency requested clarification in the
final rule that transportation conformity
only applies inside the nonattainment
area.

EPA Response: EPA’s final rule does
not change existing statutory
requirements that transportation

2For example, Memorandum of March 28, 2002,
from John S. Seitz, “Boundary Guidance on Air
Quality Designations for the 8-Hour Ozone National
Ambient Air Quality Standards.”
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conformity determinations are only
required within the nonattainment area
boundary. CAA section 176(c)(5) and
section 93.102 of EPA’s transportation
conformity regulations only require
conformity determinations in
nonattainment and maintenance areas.
These requirements rely on SIP on-road
motor vehicle emission budgets that
address on-road emissions within the
boundary of the designated
nonattainment area. For this reason and
consistent with EPA’s PM, s
implementation rule (72 FR 20636), if
the state addresses emissions outside
the nonattainment area for an ozone
precursor, the on-road mobile source
component of the RFP inventory will
not satisfy the requirements for
establishing a SIP budget for
transportation conformity purposes. In
such a case, the state must supplement
the RFP inventory with an inventory of
on-road mobile source emissions to be
used to establish a motor vehicle
emissions budget for transportation
conformity purposes, as described in
this final rule. As long as the state
provides this separate emissions budget
and conformity is determined to be
within the geographic boundary of the
nonattainment area, EPA believes that
this approach will optimally address
both the RFP and the transportation
conformity provisions of the CAA.

Lack of Regulatory Text

6. Comment: One commenter believes
that the proposed revision appears to
provide an appropriate and reasonable
degree of flexibility to states in meeting
the RFP requirements. It is, however,
difficult for the commenter to evaluate
and comment on the proposal because
EPA has not provided any proposed
regulatory text that clearly states the
precise provisions and limitations of the
intended rule.

EPA Response: In this action we are
modifying a regulatory interpretation
that the Agency adopted in the Phase 2
rule (70 FR at 71647—48). Since
publication of that rule, EPA modified
its approach to RFP credits from outside
the nonattainment area in its PM 5
Implementation Rule (72 FR 20636).
This action provides a regulatory
interpretation that is consistent with the
approach adopted in the PM, 5
Implementation Rule. Neither rule
included regulatory text on the specific
issue of RFP credits from outside the
nonattainment area and EPA believes
that it is unnecessary to include
regulatory text in this action.

Substitution of NOx To Meet 15 Percent
VOC Requirement

7. Comment: The commenter assumes
that EPA does not intend to apply, and
will not apply, the policy reflected in
the proposal in a way that would allow
crediting of NOx emission reductions
outside the nonattainment area to meet
the 15 percent VOC emission reduction
requirement in section 182(b)(1) of the
CAA. Further the commenter stated that
allowing states to use NOx emission
reductions—wherever they may occur—
to satisfy section 182(b)(1) would
contradict the explicit statutory
provision that the 15 percent ROP
reduction requirement must be met by
VOC emission reductions only. See 70
FR 71,612, 71,636/1 (November 29,
2005).

The commenter also noted that this
principle is also reflected in the
December 1997 guidance memorandum
that addressed taking credit outside
nonattainment areas for purposes of
RFP.

EPA Response: The commenter is
correct that EPA does not intend to
apply the policy interpretation in the
proposed rule to allow substitution of
NOx emission reductions outside the
ozone nonattainment area to meet the 15
percent VOC requirement in section
182(b)(1). This is consistent with the
“Guidance for Implementing the 1-Hour
Ozone and Pre-Existing PM;o NAAQS”
that EPA issued on December 29, 1997
and the Phase 2 Ozone Implementation
Rule that EPA issued on November 29,
2005.

Lack of Mechanism for Addressing
Overwhelming Transport

8. Comment: One commenter feels
that EPA’s proposed rule lacks
reasonable, equitable mechanisms for
addressing overwhelming transport in
SIP requirements. This rule, as
proposed, would disallow RFP credit in
the Michigan SIP for out-of-state
reductions even though the local areas’
contribution to high ozone
concentrations measured at monitors in
counties abutting Lake Michigan are
negligible. The contributors, large urban
areas ‘across the lake, are in other states,
and West Michigan nonattainment areas
are not part of multistate nonattainment
areas. The proposed rule does nothing
to ameliorate the regulatory burdens of
ozone transport into West Michigan.
Additionally, the commenter stated that
the CAA lacks adequate provisions to
address ozone transport and include a
presumption that local emissions
reductions are necessary to reduce
ozone levels. The commenter

recommends that amendments to the
CAA be pursued.

EPA Response: The regulatory
interpretation was not intended to
address the kind of situation posed by
the commenter. The revised
interpretation only applies to ROP plans
and does not attempt to resolve issues
of regional transport. Amendments to
the CAA to address regional transport
are only within Congress’ purview.

CAA Does Not Give EPA Authority To
Take Credit for Emissions Reductions
Outside the Nonattainment Area nor
Change the Emissions Baseline

9. Comment: One commenter believes
that the proposed rule is unlawful and
arbitrary. The commenter stated that
CAA sections 182(b)(1) and 182(c)(2)(B)
require SIPs for ozone nonattainment
areas to provide for an initial 15 percent
rate of progress cut in ozone-forming
emissions and subsequent three percent
per year emission cuts until attainment.
The CAA requires these cuts to be made
from emissions “in” each
nonattainment area. § 182(b)(1). The
commenter believes that allowing areas
to claim credit toward these ROP
requirements from emission cuts
outside the nonattainment area would
not require that outside reductions
provide the same ozone reduction
benefit to the nonattainment area as
would equivalent emission reductions
inside the nonattainment area. The
commenter feels that the EPA is without
authority to allow states to claim ROP
credit for emission reductions occurring
outside of the nonattainment area
because section 182(b)(1)(A) requires
each plan to provide for cuts in VOGC
emissions “of at least 15 percent from
baseline emissions” (emphasis added).
The statute goes on to define ‘baseline
emissions” as “the total amount of
actual VOC or NOx emissions from all
anthropogenic sources in the area,”
with certain exclusions not relevant
here. § 182(b)(1)(B) (emphasis added).
Thus, Congress explicitly mandated that
the required 15 percent emissions cut be
achieved from a baseline comprising
emissions from sources “in the
[nonattainment] area.” Congress did not
authorize EPA to grant rate of progress
credit for emission reductions outside
the nonattainment area or to redefine
“baseline emissions” to include
emissions from sources outside of the
nonattainment area, even where those
outside reductions are alleged to or do
in fact “contribute” to ozone
concentrations in the nonattainment
area. The commenter feels that EPA
cannot allow states to credit emission
cuts from outside of the nonattainment
area toward meeting post-15 percent
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progress requirements. Nor can EPA
alter the baseline for the post-15 percent
cuts, a baseline that is identical to the
one set in the statute for the 15 percent
plans, and that is explicitly limited to
emissions from within the
nonattainment area.

EPA Response: The EPA notes first
that the regulatory interpretation set
forth here does not apply to the section
182(b)(1) requirement to provide 15
percent reductions within the first six
years from a baseline year, but only to
the section 182(c)(2)(B) requirement for
an average of three percent per year for
subsequent three year periods up to the
attainment date. The interpretation is
based on the December 29, 1997
memorandum from Richard D. Wilson,
“Guidance for Implementing the 1-Hour
Ozone and Pre-Existing PMo NAAQS.”
Page 7 of the attachment to that
memorandum says: ‘“The EPA believes
that the start date of the expanded
locality-based substitution credit for
ROP is changed from post-1999 ROP
requirements to post-1996 requirements.
EPA does not believe that it may allow
credit for substitutions to complete or
revise the 15 percent ROP requirement
for VOC emission reductions in
nonattainment areas through 1996.
Although the start date for application
of ROP substitution reductions from
outside the nonattainment area would
apply to post-1996 ROP requirements,
consistent with past Agency policy,
states would be able to bank excess
earlier reduction credits (NOx or VOC)
to apply to post-1996 and later
requirements.”

Secondly, EPA disagrees with the
assertion in the comment that the
proposed rule is unlawful and arbitrary
and that EPA is without authority to
allow RFP credit for emission
reductions from outside the
nonattainment area. The CAA does not
expressly prohibit credits for emission
reductions outside the area. In fact, the
Fifth Circuit, which examined the same
language at issue here, found the
language “ambiguous’ reasoning:

On the one hand, the meaning of “in the
area’”’ could be limited to emissions within
the nonattainment area. On the other hand,
the CAA does not expressly state that
emissions outside the nonattainment area are
prohibited, rather the Act only states that
emissions from sources ““in the area” must be
included. We therefore find the CAA
ambiguous on this point.

Louisiana Envtl. Action Network

(“LEAN”’) v. EPA, 382 F.3d 575, 585 (5th
Cir. 2004).3 If Congress intended to

3 Although the Fifth Circuit found application of
the 1997 policy as applied to the facts in that case
unsupported, it did so for reasons that are

disallow credits from outside the
nonattainment area, it could have
expressly disallowed it as it did for RFP
credit for four other specific categories
of emission reductions, 42 U.S.C.
7511a(b)(1)(D)(i)—(iv), while otherwise
allowing credit for any reductions that
“have actually occurred after November
15, 1990,” id. section 7511a(b)(1)(C).
See also the discussion in response to
comments 15 and 16.

Rule Is Unclear as to the Precise
Requirements for Crediting Outside
Reductions

10. Comment: One commenter stated
that the proposal is actually unclear as
to the precise requirements for crediting
these outside reductions. The Federal
Register notice describes EPA’s
approach for crediting outside
reductions in the PM, s Implementation
Rule, and states that EPA is proposing
to revise its earlier interpretation with
respect to ozone plans “to be consistent
with the analogous provisions in the
PM.; s Implementation Rule.” The
proposal does not explain whether
“consistent with” means ‘““identical to”
or whether it allows some differences
from the PM. s approach. For purposes
of these comments, the commenter will
assume EPA is proposing an identical
approach to the one adopted for PM, 5.

EPA Response: The commenter is
correct in the assumption that EPA’s
proposed approach follows the same
approach for ozone as followed for
PMass.

Rule Does Not Set Meaningful
Restrictions on Boundary Drawing for
the Outside Area

11. Comment: One commenter alleged
that the proposal sets no meaningful
restrictions on boundary drawing for the
“outside” area, thereby allowing states
to gerrymander them in a way that
includes sources expected to cut
emissions while excluding sources that
are likely to increase their emissions.
Although the proposal appears to limit
the “outside” to a doughnut around the
nonattainment area of up to 200 km, it

inapposite here. First, the court was reviewing
EPA’s determination that continuing reductions
outside an area could be used as contingency
measures. The court found EPA had not
demonstrated that the policy had “any rational
connection with the relevant issue of what
contingency measures to apply when an attainment
deadline passes.” Id. at 586.

Second, the court found that in the specific case
under review there was no data to support the
presumption that the “outside’ reductions selected
in that case “‘can affect emissions reductions in the
* * *area.” Id. In contrast, in its regulatory
interpretation, EPA is explicitly requiring that such
data be demonstrated in all cases prior to accepting
credits from outside a nonattainment area. 70 FR at
71,647/3.

allows the states to choose the slice or
hole in that surrounding doughnut to
include for purposes of the RFP
calculation. Assuming EPA is proposing
the same approach used in the PM, s
rule, the state need only show that
emissions from the area selected
substantially impact ambient
concentrations in the nonattainment
area. There is no stated requirement that
all areas substantially impacting the
nonattainment area be included. The
proposal does not prevent states from
defining whatever area they choose—
theoretically even the block on which
the selected source sits—for inclusion in
the RFP inventory.

EPA Response: Under this approach,
as a prerequisite to including emission
reductions from outside the
nonattainment area in the RFP
assessment, a state must justify the
outside area. The justification must
include a demonstration that these
outside emissions have a substantial
impact on nonattainment
concentrations. Because the
demonstration of such impacts likely
involve differing factors and
characteristics, EPA believes a one-size
fits all “boundary drawing” approach is
not an appropriate approach in this
instance. EPA will evaluate each RFP
assessment on a case-by-case basis to
determine whether a state using RFP
credits from outside the nonattainment
area has included the appropriate and
pertinent area for calculating the
emission reductions. In addition, if a
state wants to adopt this approach, the
RFP assessment must include emissions
for all sources within the pertinent area
in order to ensure that the RFP plan
reflects the actual net emissions changes
that occur within that area.

12. Comment: One commenter alleged
that the proposed 200 km radius for the
“outside” area is also wholly arbitrary.
EPA offers no rational basis, and none
exists, for choosing that particular
distance and applying it to each and
every nonattainment area in the nation.
There is no evidence, for example, that
NOx emission reductions 200 km
outside a nonattainment area invariably
provide the same ROP benefit as the
same reductions inside the
nonattainment area. EPA appears to
have picked the 200 km figure out of
thin air. The arbitrariness of EPA’s
approach here is confirmed by
contrasting it with agency’s approach in
drawing nonattainment area boundaries.
In the latter situation, EPA has taken the
position that determining whether
nearby sources contribute to
nonattainment is too complex to be
dictated by hard and fast rules, and
instead requires a multi-factor analysis
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tailored to each area. See EPA’s Final
Brief in Catawba County v. EPA, No.
05-1064 (D.C. Cir) filed June 11, 2008.

EPA Response: The commenter’s
assertions are incorrect. EPA has not
picked the distances “out of thin air.”
As described below, EPA has had this
policy, adopted after discussions and
input from the scientific community, in
place for over ten years. The December
1997 policy was developed “as a result
of the modeling results relating to the
NOx SIP Gall, [which] demonstrate that
significant contribution to
nonattainment resulted not only from
source emissions within a
nonattainment area but also from source
emissions over a much broader area.”
1997 Policy at 5-6. In addition, under
the Federal Advisory Committee Act
(FACA), we formed a Subcommittee for
Development of Ozone, Particulate
Matter and Regional Haze
Implementation Programs that provided
recommendations and ideas to assist us
in developing implementation
approaches for these programs. We have
incorporated ideas from the FACA
process for a number of SIP elements,
particularly those related to transport of
ozone, the process for demonstrating
attainment of the ozone standard, and
requirements for ensuring reasonable
further progress. The distance of 100 km
for VOC and 200 km for NOx resulted
from discussions of the FACA
Subcommittee and generally represent
transport of one to two days.* Further
information on the FACA process and
its reports is found at the following Web
site: http://www.epa.gov/ttn/faca/. This
regulatory interpretation incorporates
the same distance limitations, which
must be supported in an individual area
by data “that are shown to be beneficial
toward reducing ozone in the
nonattainment area.” 5 In addition, the
proposed regulatory interpretation does
not change the distances for crediting
emissions from outside the
nonattainment area for NOx and VOCs.
EPA proposed and finalized those
distances in the rulemaking for the
Phase 2 rule. The proposed regulatory
interpretation only modifies those
instances where the ozone RFP
interpretations were not consistent with
the PM> s Implementation Rule such as
whether emissions from all sources
should be included in the RFP
assessments for the pertinent area
outside the nonattainment area. Thus,
the comments on the distances
themselves are outside the scope of this
rulemaking.

4 See Footnote 43 at 68 FR 32833 (June 2, 2003).
570 FR 71647, col 3. (November 29, 2005).

Lack of Justification for Proposal

13. Comment: The commenter states
that the proposed rule is unlawful and
arbitrary in that EPA has failed to offer
a lawful or rational justification for the
proposal. The commenter states that the
notice of proposed rulemaking offers no
justification for allowing credit for
outside reductions, other than a desire
to provide “flexibility.”” In the past, EPA
has stated other rationales for allowing
ROP credit for outside reductions, but as
the agency does not state any intent to
rely on them here, they cannot support
this iteration of the proposal. If EPA
wants to provide other rationales for the
proposal, it must first provide public
notice and an opportunity to comment.

EPA Response: EPA disagrees with
the commenter’s assertion that it has
provided no justification for its proposal
to modify its regulatory interpretation of
the RFP provisions. First, in the
preamble to the Phase 2 rule, EPA
explained its rationale for permitting
credits for reductions outside the
nonattainment area (70 FR 71647—-48).
The proposed modification of that
regulatory interpretation does not
change the distances or the precursors
for which such credits may be taken
provided other conditions such as
reductions are not attributed to
measures otherwise mandated by the
CAA are met. Second, the preamble to
the proposed regulatory interpretation
explains that EPA is modifying its
approach to allowing credits for
emission reductions from outside the
nonattainment area to make it consistent
with the approach that the Agency
adopted in the PM, 5 Implementation
Rule. In the PM, 5 Implementation Rule,
EPA received comments that indicated
that RFP inventories for areas outside
the nonattainment area could include
selected sources expecting substantial
emissions reductions while excluding
other sources in the area expecting
emission increases. In response to those
comments, EPA modified its approach
and required that if a state justifies
consideration of emissions for an area
outside the nonattainment area, the RFP
assessments will be expected to reflect
emission changes from all sources in
this area and would no longer allow
states to include only selected sources
that provide emission reductions.
Because the rationale for the change
there is equally applicable for ozone,
EPA proposed the same regulatory
interpretation for RFP assessments for
ozone.

14. Comment: The commenter noted
that EPA has also tried to justify
overriding the statutory language by
citing section 182(c)(2)(C) which

provides for substitution of NOx
emission cuts for VOC emission cuts to
meet the percentage reduction
requirements in serious and above areas,
where the state shows that equivalent
ozone reductions will be achieved. EPA
erroneously claimed that this provision
somehow shows intent to allow even
broader exceptions, such as the one
here, as long as some ozone reductions
are achieved within the nonattainment
area. In reality, section 182(c)(2)(C)
contains no language at all authorizing
states to claim emission reduction credit
for emission cuts outside of the
nonattainment area, nor does it redefine
“baseline emissions” to include
emissions from outside the
nonattainment area. The provision
merely defines the limited
circumstances in which an area can
substitute NOx emission cuts for VOC
emission cuts to meet percentage
reduction requirements. It does not
allow the required reductions to be
achieved outside the nonattainment
area. Moreover, a key requirement of
section 182(c)(2)(C) is that any
substitution of NOx reductions for VOC
reductions will “result in a reduction in
ozone concentrations at least
equivalent” to that which would result
from the required VOC percentage
reduction (emphasis added). EPA’s
proposed rule merely requires that
emissions from the “outside’ area
“contribute to”’ ozone concentrations in
the nonattainment area—it does not
require the ozone benefits from cutting
those outside emissions to be at least
equivalent to those achievable by
reductions inside the nonattainment
area (70 FR 71647).

EPA Response: The Phase 2 rule
clarified the 1997 policy to respond to
concerns identified in the Office of
Inspector General Report [OAR-2003-
0079-0849 AT 80 (“OIG Report”)]. The
regulatory interpretation for RFP did not
allow crediting of outside emissions
based solely on distance from the
nonattainment area boundary. Instead,
the regulatory interpretation stated that
the distances are only a general
presumption that would need area-
specific data showing that reductions
from sources in attainment areas benefit
the particular nonattainment area. 70 FR
71647—49. Under this approach, as a
prerequisite to including emission
reductions from outside the
nonattainment area in the RFP
assessment, a state must justify the
inclusion of sources outside the area.
The justification must include a
demonstration that these outside
emissions have a substantial impact on
nonattainment concentrations and that
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reductions in these emissions would
have a beneficial impact on the
nonattainment area.

As clarified in a response below, in
evaluating RFP submittals, EPA would
consider whether the reductions from
outside the nonattainment area could
reasonably be expected to yield
comparable air quality benefits as would
be obtained if the same quantity of
reductions were to occur inside the
nonattainment area.

15. Comment: The commenter offers
as support for the previous comment
based on the fact that EPA’s Office of
Inspector General (OIG) observed that
EPA’s policy allows credit “for all
emission reductions achieved by
outside sources within specified
distances outside the nonattainment
area boundaries without any
demonstration of the actual impact of
these specific emissions on the area’s
nonattainment * * *” OAR-2003—
0079-0849 AT 80 (“‘OIG Report”).

EPA Response: EPA believes that
when Congress allowed the substitution
of NOx controls for VOC controls to
meet the section 182(c)(2)(C) RFP
requirement, its choice of specific words
is telling because it referred to
“reductions in ozone concentrations” in
the applicable nonattainment area,
rather than “reductions in emissions.”
70 FR 71648. While the language in the
CAA does not explicitly state that
emission reductions from outside the
nonattainment area may be credited for
RFP assessments, EPA reasonably
interpreted this language as an
indication that Congress’ intent was to
lower “ozone concentrations”’—not just
“emissions” of ozone precursors—
within the nonattainment area. As EPA
explained, “(i)t is consistent with that
intent that emissions reductions from
outside the nonattainment area that will
reduce ozone concentrations in the
nonattainment area should be creditable
(toward) RFP.” 70 FR 71648.

As for the commenter’s assertion that
VOC and NOx reductions should result
in equivalent benefits within the area,
the fact that EPA’s policy always had
limits for the distance outside the
nonattainment area was intended to
preclude emission reductions from
having negligible ozone benefits within
the nonattainment area. While it is
implicit in EPA’s proposed regulatory
interpretation in its evaluation of the
appropriateness of the credit reductions,
the Agency is now clarifying in
response to the commenter’s statement
that EPA, in evaluating RFP submittals,
would consider whether the reductions
from outside the nonattainment area
could reasonably be expected to yield
comparable air quality benefits as would

be obtained if the same quantity of
reductions were to occur inside the
nonattainment area.

In setting forth a requirement for the
ozone transport region in section 184 of
the CAA, Congress realized that
controlling ozone would require
emission reductions from not just
nonattainment areas, but all areas that
were shown to contribute to ozone
concentrations, including areas outside
nonattainment areas. The work done
under the Ozone Transport Assessment
Group (OTAG) led to the NOx SIP call,
which resulted in State-wide NOx
emission budgets. The NOx SIP call,
with its significant NOx emission
reductions from attainment as well as
nonattainment areas, was highly
successful in reducing ozone
concentrations, and indeed provided
progress toward attainment for many of
the nonattainment areas in the eastern
portion of the U.S.6

A state’s ozone attainment
demonstration performed with
photochemical grid modeling will
invariably take account of emission
reductions not only from within the
nonattainment area, but also from
outside the nonattainment area.
Generally, a state will be unable to
demonstrate attainment for many areas
unless there are emission reductions
from attainment and nonattainment
areas outside the area for which the
state is performing the attainment
demonstration. An extreme hypothetical
example of this situation would be a
nonattainment area that is mostly rural
with few emissions of its own, but
which is ineligible for rural transport
area treatment and that is affected by
significant transport from upwind areas.
For its attainment demonstration, it
must rely totally on emission reductions
from upwind areas and may not be able
to demonstrate RFP from emission
reductions totally within the
nonattainment area.

Additionally, air quality modeling to
make a determination of equivalent
ozone reductions would be very
difficult. Ozone reductions from a
particular strategy of emission
reductions vary based on a number of
factors such as wind, climate, type of
emission source, location of sources,
and height of emissions release above
the ground. Therefore, the location and

6 “Evaluating Ozone Control Programs in the
Eastern United States: Focus on the NOx Budget
Trading Program, 2004"" United States
Environmental Protection Agency; Office of Air and
Radiation; Office of Air Quality Planning and
Standards; Office of Atmospheric Programs. 1200
Pennsylvania Ave., NW., Washington, DC 20460.
EPA454-K-05-001. August 2005. Found at:
http://www.epa.gov/airmarkt/progress/docs/
ozonenbp.pdf.

spatial extent of ozone reductions may
be highly variable on a day-to-day basis.
In many cases, emission reductions
from farther away from a receptor
location could be more beneficial in
reducing ozone than emission
reductions from a nearer location in the
nonattainment area. The fact that the
NOx SIP call regional emission
reductions have been shown to reduce
ozone concentrations in almost all
nonattainment areas is a testament to
the fact that regional NOx controls are
beneficial in reducing ozone. The
current policy of allowing reductions for
RFP purposes only out to certain well-
defined geographic distances would
serve to prevent abuse.

Section 182(c)(2)(C) does require that
NOx reductions must be shown to
reduce ozone concentrations “at least
equivalent” to that which would result
from VOC reductions. In response to the
CAA’s requirement of section
182(c)(2)(C), EPA had in the early- and
mid-1990’s issued guidance,’$ for
implementation of this provision. The
guidance is based on two principles:
First, an equivalency demonstration
requires that cumulative RFP emission
reductions must be consistent with the
NOx and VOC emission reductions
determined in the ozone attainment
modeling demonstration; in other
words, a ton of NOx cannot simply
substitute for a ton of VOC since the air
quality impact might be entirely
different. Second, specified reductions
in NOx and VOC emissions should be
accomplished in the interim period
between the time of the beginning of the
RFP period in question (at the time, that
was the end of 1996) and the attainment
date, consistent with the continuous
RFP emission reduction requirement.
Thus, substituting NOx emission
reductions for VOC emission reductions
for RFP purposes has consistently been
done in the context of the area’s
attainment demonstration in order to
demonstrate equivalent ozone
reductions regardless of whether the
emission reductions that are credited for
RFP purposes come wholly within the
nonattainment area or where some come
from outside the nonattainment area.®

7NOx Substitution Guidance, December, 1993.
Office of Air Quality Planning and Standards; U.S.
Environmental Protection Agency; Research
Triangle Park, North Carolina 27711.

8 Memorandum from John Seitz, “Clarification of
Policy for Nitrogen Oxides (NOx) Substitution.”
August 8, 1994.

91t should be noted that reductions toward the
RFP requirement of the CAA that actually occur
within one part of a nonattainment area do not
necessarily produce the same ozone reductions as
emissions reductions in another part of the
nonattainment area. Depending on where the
reductions occur, even if all the RFP emission
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Mandate From Subpart 1 for RFP

16. Comment: The commenter also
feels that EPA has erroneously claimed
support from Subpart 1’s mandate for
“reasonable further progress,” defined
as “‘such annual incremental reductions
in emissions of the relevant air pollutant
as are required by this part or may
reasonably be required by the
Administrator for the purpose of
ensuring attainment of the applicable
national ambient air quality standard by
the applicable date.” Section 171(1).
The agency has asserted that this
Subpart 1 provision somehow shows
that Congress did not care about the
location of emission reductions as long
as they contributed to progress toward
attainment. 70 FR 71648, quoting CAA
section 171(1). This argument simply
ignores the express language of Subpart
2, which explicitly requires the
achievement of specified percentage
reductions “in”’ the nonattainment area.
EPA cannot rely on a general statutory
provision to override a more specific
one, or rely on policy goals to override
express statutory mandates.

EPA Response: The EPA believes that
its interpretation advances the general
statutory purpose underlying RFP. For
both Subparts 1 and 2,1° Congress
defined RFP to mean ‘“‘such annual
incremental reductions in emissions of
the relevant pollutant as are required by
this part or may reasonably be required
by (EPA) for the purpose of ensuring
attainment * * * by the applicable
date.” CAA section 171(1). Under both
Sections 172 and 182, the stated
purpose of ‘reasonable further progress’
is to ensure attainment by the applicable
attainment date. Acknowledging this
stated purpose, EPA reasoned that
“specific, annual emissions reductions
from geographic areas outside the
nonattainment area boundaries that
contribute to lower ambient ozone
levels in the nonattainment area would
fall within the scope of ‘such annual
incremental reductions’ * * * as are
required * * * for the purpose of
ensuring attainment * * *.” 70 FR
71,648/2. Therefore, while it is true that
the statute does not expressly authorize
RFP credit for outside emission
reductions, EPA believes its
interpretation of the statute to allow
such credit in the absence of an express
prohibition is reasonable. The
commenter is incorrect in stating that
this construction relies on a general

reductions occur wholly within the nonattainment
area, it is possible that there could actually be no
reduction in ozone concentrations within that
nonattainment area.

10 See 42 U.S.C. 7501 (stating that the ensuing
definitions apply “(f)or the purpose of this part”).

statutory provision to override a more
specific one. Although the RFP
requirements in Subpart 2 are more
specific than those in Subpart 1, they do
not expressly and unambiguously limit
the crediting of reductions in the
manner the commenter suggests.
Because no provision speaks precisely
to the relevant issue, EPA appropriately
considered the RFP and creditability
provisions (CAA section 182 (b)(1)(c)) as
a whole to reach a reasonable reading of
the statute.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the
Executive Order.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden.
However, the Office of Management and
Budget (OMB) has previously approved
the information collection requirements
contained in the existing regulations of
the Phase 2 Rule published on
November 29, 2005 under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060—
0594. The Phase 2 Rule’s information
collection request (ICR) covered the RFP
interpretation that is the subject of this
final rule. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an Agency to prepare
a regulatory flexibility analysis of any
regulation subject to notice and
comment rulemaking requirements
under the Administrative Procedures
Act or any other statute unless the
Agency certifies the rule will not have
a significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of this final rule on small entities, small
entity is defined as: (1) A small business
that is a small industrial entity as
defined in the U.S. Small Business
Administration (SBA) size standards.
(See 13 CFR 121.); (2) A governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less

than 50,000; and (3) A small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impact of this rule on small entities, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This rule will not directly impose any
requirements on small entities. Rather
this final rule interprets the RFP
requirements under the SIP for states to
submit RFP plans in order to attain the
ozone NAAQS.

D. Unfunded Mandates Reform Act

This action contains no federal
mandate under the provisions of Title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
state, local, or tribal governments or the
private sector. This action imposes no
enforceable duty on any state, local, and
tribal governments or the private sector.
Therefore, this action is not subject to
the requirements of section 202 and 205
of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. The
CAA imposes the obligation for states to
submit SIPs, including RFP, to
implement the Ozone NAAQS. In this
final rule, EPA is merely providing an
interpretation of those requirements.
However, even if this interpretation did
establish an independent requirement
for states to submit SIPs, it is
questionable whether such a
requirement would constitute a federal
mandate in any case. The obligation for
a state to submit a SIP that arises out of
section 110 and section 172 (part D) of
the CAA is not legally enforceable by a
court of law, and at most is a condition
for continued receipt of highway funds.
Therefore, it is possible to view an
action requiring such a submittal as not
creating any enforceable duty within the
meaning of section 21(5)(9a)(I) of UMRA
(2 U.S.C. 658(a)(I)). Even if it did, the
duty could be viewed as falling within
the exception for a condition of federal
assistance under section 21(5)(a)(i)(I) of
UMRA (2 U.S.C. 658(5)(a)i)(D)).

The EPA has determined that this rule
contains merely an interpretation of
regulatory requirements and no
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments because these regulations
affect federal agencies only.
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E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have Federalism
implications.” Policies that have
“Federalism implications” are defined
in the Executive Order to include
regulations that have ““substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

This final action does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
addresses the Court’s vacatur and
remand of a portion of the Phase 2
implementation rule for the 8-hour
standard, namely an interpretation that
allowed credit toward RFP for the 8-
hour standard from emission reductions
outside the nonattainment area. In
addressing the vacatur and remand, this
rule merely explains the requirements
for RFP and does not impose any
additional requirements. Thus,
Executive Order 13132 does not apply
to this rule.

In the spirit of Executive Order 13121
and consistent with EPA policy to
promote communications between EPA
and state and local governments, EPA
specifically solicited comments on the
proposed rule from state and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This final rule does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It does not have a substantial
direct effect on one or more Indian
tribes, since no tribe has to develop a
SIP under this final rule. Furthermore,
this final rule does not affect the
relationship or distribution of power
and responsibilities between the federal
government and Indian tribes. The CAA
and the Tribal Air Rule establish the
relationship of the federal government
and Tribes in developing plans to attain
the NAAQS, and these revisions to the
regulations do nothing to modify that
relationship. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This final action is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866 and because EPA
does not have reason to believe the
environmental health or safety risk
addressed by the 8-hour ozone RFP
Regulations present a disproportionate
risk to children. This final action
addresses whether a SIP will adequately
and timely achieve reasonable further
progress to attain and maintain the
NAAQS and meet the obligations of the
CAA. The NAAQS are promulgated to
protect the health and welfare of
sensitive population, including
children. However, EPA solicited
comments on whether this action would
result in an adverse environmental
effect that would have a
disproportionate effect on children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involved
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629, February 16, 1994) establishes
federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the

greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. This final action will
address the Court’s vacatur and remand
of a portion of the Phase 2
implementation rule for the 8-hour
standard, namely an interpretation that
allowed credit toward RFP for the 8-
hour standard from emission reductions
outside the nonattainment area. This
final action merely explains the
requirements for RFP and does not
impose any additional requirements.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective October 13, 2009.

L. Determination Under Section 307(d)

Under section 307(b)(1) of the Act,
judicial review of today’s final action is
available by filing of a petition for
review in the U.S. Court of Appeals for
the District of Columbia Circuit by
October 13, 2009. Any such judicial
review is limited to only those
objections that are raised with
reasonable specificity in timely
comments. Under section 307(b)(2) of
the Act, the requirements of this final
action may not be challenged later in
civil or criminal proceedings brought by
us to enforce these requirements.



Federal Register/Vol. 74, No. 153/Tuesday, August 11, 2009/Rules and Regulations

40083

List of Subjects
40 CFR Part 50

Environmental protection, Air
pollution control, Carbon monoxide,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Sulfur oxides.

40 CFR Part 51

Air pollution control,
Intergovernmental relations, Ozone,
Particulate matter, Transportation,
Volatile organic compounds.

Authority: 42 U.S.C. 7409; 42 U.S.C. 7410;
42 U.S.C. 7511-7511f; 42 U.S.C. 7601(a)(1).

Dated: August 4, 2009.

Lisa P. Jackson,

Administrator.

[FR Doc. E9—19190 Filed 8—10-09; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0311; FRL-8941-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revised Motor Vehicle
Emission Budgets for the Scranton/
Wilkes-Barre 8-Hour Ozone
Maintenance Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. The revision amends the
8-hour ozone maintenance plan for the
Scranton/Wilkes-Barre Area 8-Hour
Ozone Maintenance Area (the Area).
This revision amends the maintenance
plan’s 2009 and 2018 motor vehicle
emissions budgets (MVEBs) by
unequally dividing the existing
approved MVEBs which covers the
entire maintenance area into three sub-
regional MVEBs, one set of MVEBs for
each county comprising the area. The
revised plan continues to demonstrate
maintenance of the 8-hour national
ambient air quality standard (NAAQS)
for ozone. EPA is approving this SIP
revision to the Pennsylvania
maintenance plan for the Scranton/
Wilkes-Barre Area in accordance with
the requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on October
13, 2009 without further notice, unless

EPA receives adverse written comment
by September 10, 2009. If EPA receives

such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0311 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: febbo.carol@epa.gov.

C. Mail: EPA-R03-OAR-2009-0311,
Carol Febbo, Chief, Energy, Radiation
and Indoor Environment Branch,
Mailcode 3AP23, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0311. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an anonymous access system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although

listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
Martin Kotsch, (215) 814—-3335, or by
e-mail at kotsch.martin@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we”’, “us”, or “our” is used, we mean
EPA.

Table of Contents

I. Background

II. Summary of Pennsylvania’s SIP Revision
and EPA’s Review

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On November 11, 2007 (72 FR 64948)
EPA redesignated the Scranton/Wilkes-
Barre area of Pennsylvania to attainment
for the 8-hour ozone NAAQS. For this
area, the redesignation included
approval of an 8-hour ozone
maintenance plan, which identifies on-
road MVEBs for Volatile Organic
Compounds (VOCs) and Nitrous Oxides
(NOx), which are ozone precursors,
which are then used for transportation
planning and conformity purposes.
There are three separate metropolitan
planning organizations (MPOs) in this
maintenance area—one for Lackawana
and Luzerne Counties, one for Monroe
County and one for Wyoming County,
with individual responsibility for doing
transportation conformity within their
respective planning boundaries within
the Area. Pennsylvania has unequally
divided the existing MVEBs and created
sub-regional MVEBs for each MPO to
better accommodate the transportation
planning and conformity processes
within the Area.

II. Summary of Pennsylvania’s SIP
Revision and EPA’s Review

On April 21, 2008, the State of
Pennsylvania submitted to EPA a formal
revision to its State Implementation
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Plan (SIP). The SIP revision proposes
new MVEBs to reflect the reallocation of
the existing overall MVEBS for the
maintenance area. By reallocating the
MVEBs, the Pennsylvania Department of
Environmental Protection (PADEP) is

SCRANTON/WILKES-BARRE AREA REALLOCATION OF THE MVEBS INTO SUB-REGIONAL BUDGETS

ensuring that transportation conformity
can be demonstrated in the Scranton/
Wilkes-Barre area. The April 21, 2008
submittal still ensures maintenance of
the NAAQS for ozone for the Scranton/
Wilkes-Barre area.

The following table lists the
previously approved MVEBs and the
proposed reallocation of the MVEBs into
sub-regional budgets for the Scranton/
Wilkes-Barre area.

Current MVEBs in the approved maintenance plan—all counties

(tons/day)
2004 base 2009 2018
year projection projection
31.6 25.2 16.9
66.1 48.3 23.7

Proposed MVEBSs in the Revised Maintenance Plan

(tons/day) !

2009 budget

2018 budget

Lackawana-Luzerne Counties

17 1SS 17.99 11.8
N K ittt it ettt ettt e e e e et e e e eeeet———eeeeeeaaeatteeeeeeeeaaateteeeeeeaaaastateeeeeeeaantateeaeeeaaaaaneeeeeeeaaantaneeeeeeeaanrrenean 34.58 16.7
Monroe County
VO C ittt oot e e e e ee e ————eeeeeeeeaa—t—eeeeeaeatateteeeeeaaiarbeeeeeaeaaabateteeeeeaaatrateteeeeaaanrereeeeeaaararaeeeeeeananres 6.19 4.64
N TSR PRI 12.16 6.36
0.99 0.54
1.54 0.68

1 Due to rounding, some of the new reallocated budgets, if combined, are insignificantly different than the previously approved mobile budgets
for the entire area. This slight difference will still ensure maintenance of the 8-hour ozone attainment as the combined MVEBs are still lower than

the attainment year budgets.

EPA is approving the 2009 and 2018
MVEBs for VOCs and NOx emissions
listed above in Table 1 as the new
MVEBs for transportation conformity
planning.

II1. Final Action

EPA is approving Pennsylvania’s
April 21, 2008 SIP revision submittal
which amends the 8-hour ozone
maintenance plans for the Scranton/
Wilkes Barre area. This revision
unequally divides the previously
approved 2009 and 2018 MVEBs to
create sub-regional MVEBs for the two
counties comprising the area. EPA is
approving this SIP revision because the
April 21, 2008 submittal continues to
demonstrate maintenance of the 8-hour
ozone NAAQS with the aggregated sub-
regional MVEBs. EPA is publishing this
rule without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment, since no significant adverse
comments were received on the SIP
revision at the State level. However, in
the Proposed Rules section of today’s
Federal Register, EPA is publishing a
separate document that will serve as the

proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective on October 13, 2009
without further notice unless EPA
receives adverse comment by September
10, 2009.

If EPA receives adverse comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
EPA will address all public comments
in a subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.

Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,

this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism

implications as specified in Executive
Order 13132 (64 FR 43255, August 10,

1999);
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¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 13, 2009.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule

and address the comment in the
proposed rulemaking.

This action to approve the Scranton/
Wilkes-Barre revised maintenance plan
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: July 28, 2009.

William C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(e)(1) is amended by revising the entry
for the 8-Hour Ozone Maintenance Plan
and 2002 Base Year Emissions Inventory
for the Scranton/Wilkes Barre, PA Area
to read as follows:

§52.2020 Identification of plan.

* * * * *
(e) L
* x %

(1)

Name of non-regulatory SIP revision Applicable geographic area ﬁtiﬁt; 3:?9 EPA approval date eﬁggﬂgﬂa
8-Hour Ozone Maintenance Plan and Scranton/Wilkes-Barre Area: Lacka- 6/12/07 11/14/07, 72 FR 64948.
2002 Base Year Emissions Inventory. wanna, Luzerne, Monroe and Wyo-
ming Counties.
4/21/08 8/11/09, [Insert page num-
ber where the document
begins].
* * * * *

[FR Doc. E9-18867 Filed 8—10-09; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2005-0011; FRL-8942-6]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct final Notice of Deletion of
the Delilah Road Landfill, Superfund
Site from the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 2 is publishing a
direct final Notice of Deletion of the
Delilah Road Landfill, Superfund Site
(Site), located in Egg Harbor Township,
New Jersey, from the National Priorities
List (NPL). The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
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an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP) 40 CFR part
300. This direct final deletion is being
published by EPA with the concurrence
of the State of New Jersey, through the
New Jersey Department of
Environmental Protection, because EPA
has determined that all appropriate
response actions under CERCLA have
been completed. However, this deletion
does not preclude future actions under
Superfund.

DATES: This direct final deletion is
effective October 13, 2009 unless EPA
receives significant adverse comments
by September 10, 2009. If significant
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final deletion in the Federal
Register informing the public that the
deletion will not take effect, and will
continue with the deletion process on
the basis of the Notice of Intent To
Delete.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2005-0011, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e E-mail: loney.natalie@epa.gov.

o Fax:(212) 637—4445.

e Mail: Natalie Loney, Community
Involvement Coordinator, U.S.
Environmental Protection Agency, 290
Broadway, 26th Floor, New York, New
York 10007-1866.

e Hand delivery: U.S. Environmental
Protection Agency Records Center,
Region 2, 290 Broadway, 18th Floor,
New York, New York 10007-1866. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2005—
0011, EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.

If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
United States Environmental Protection
Agency Region 2 Records Center, 290
Broadway, 18th Floor, New York, NY
10007-1866, Building hours are
Monday to Friday 9 a.m.—5 p.m.,
Telephone number is (212) 637—4308, or
The Atlantic County Library, Egg Harbor
Township Branch, 1 Swift Avenue, Egg
Harbor Township, New Jersey 08234,
Building hours are Monday to Thursday
9 a.m. to 8 p.m., Friday and Saturday 9
a.m. to 5 p.m., Telephone number is
(609) 927—-8664.

FOR FURTHER INFORMATION CONTACT:
Tanya Mitchell, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 19th
Floor, New York, New York 10007—
1866, (212) 637—4362, e-mail:
mitchell.tanya@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 2 is publishing this direct
final Notice of Deletion of the Delilah
Road Landfill, from the National
Priorities List (NPL). The NPL
constitutes Appendix B of 40 CFR part
300, which is the Oil and Hazardous

Substances Pollution Contingency Plan
(NCP), which EPA promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in § 300.425(e)(3)
of the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective October 13, 2009
unless EPA receives adverse comments
by September 10, 2009. Along with this
direct final Notice of Deletion, EPA is
co-publishing a Notice of Intent to
Delete in the “Proposed Rules” section
of the Federal Register. If significant
adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Delilah Road Landfill
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
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action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the state of
New Jersey prior to developing this
direct final Notice of Deletion and the
Notice of Intent to Delete co-published
today in the “Proposed Rules” section
of the Federal Register.

(2) EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the state, through the New Jersey
Department of Environmental
Protection, has concurred on the
deletion of the Site from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
Shore News Today. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If significant adverse comments
are received within the 30-day public
comment period on this deletion action,
EPA will publish a timely notice of
withdrawal of this direct final Notice of
Deletion before its effective date and
will prepare a response to comments
and continue with the deletion process
on the basis of the Notice of Intent to
Delete and the comments already
received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

The Delilah Road Landfill Site is
located southwest of Delilah Road in
Egg Harbor Township, Atlantic County,
New Jersey, and is designated as Block
901, part of Lot 1 and all of Lots 2 and
52 on the Municipal Tax Map of Egg
Harbor Township. This area is
immediately northeast of the
intersection of the Garden State
Parkway and the Atlantic City
Expressway (Exit 38 of the Garden State
Parkway). The surrounding area is a
suburb of Atlantic City, comprised of
residential areas, small businesses, and
warehouses. The regional topography is
generally flat. The Site consists of
approximately 52 acres of land at an
average elevation of 50 feet above mean
sea level.

The Atlantic City Reservoir is about a
mile and a half north of the Site. The
closest surface water is Jarrets Run,
located 1,000 feet to the north of the
landfill. This small and often dry creek
runs into Absecon Creek, which flows
into Absecon Bay. The New Jersey
Water Company’s public water supply
wells are located to the northwest,
northeast, southeast and southwest of
the landfill and less than a mile away
from the Site.

The Site was originally used for sand
and gravel excavation. It was later
converted into a solid waste disposal
area. In 1972, NJDEP issued a Certificate
of Registration for the operation of a
sanitary landfill. At present, no future
reuse/development is known. Deed
restrictions at the Site stipulate no
residential development is permitted.

Landfill operations ceased in 1980,
when fill material reached the final
design elevation. NJDEP records suggest
that the landfill was not operated
properly and not closed correctly.
Several violations of NJDEP regulations
were reported by NJDEP inspectors
during the years of landfill operations
and after operations ceased. These
included emissions of foul odors,
windblown paper and other material,
and other operational and closure
inadequacies. A 1982 preliminary
assessment report prepared by EPA
indicated that the landfill may have a
potential impact on groundwater.

Remedial Investigation and Feasibility
Study (RI/FS)

On October 4, 1984, the Delilah Road
Landfill Site was placed on the National
Priorities List (NPL) of Superfund sites

(49 FR 40320). In June of 1985, Camp
Dresser and McKee initiated a remedial
investigation and feasibility study (RI/
FS) to investigate the nature and extent
of hazardous substances present at the
Site. The RI/FS activities were
conducted under state authority in
accordance with New Jersey Regulations
for Oversight of Contaminated Sites,
N.J.A.C 7:26C. A field investigation of
the Site was initiated in February 1986
to evaluate remedial alternatives to
mitigate public health and
environmental impacts associated with
the landfill.

The Phase I RI/FS activities and the
Phase II RI/FS activities conducted in
1986 and 1988 did not identify the
presence of any organic compounds in
the soil samples from under the fill
material in the landfill which needed to
be addressed. Metals were found at
levels typical of background
concentration of natural soils.
Groundwater monitoring data for wells
located upgradient, downgradient and
side gradient to the landfill indicated
the presence of several metals
(chromium, lead, nickel, mercury,
aluminum and zinc) in concentrations
that exceeded the New Jersey Ground
Water Quality Standards. The metal
concentrations were consistent with
background levels and no site related
contamination was found in
groundwater that warranted action. The
RI/FS concluded that no response action
was required under CERCLA. New
Jersey, in accordance with New Jersey
Regulations for Oversight of
Contaminated Sites, N.J.A.C 7:26C,
selected a remedy that would provide
proper closure of the landfill and
require closure monitoring and controls
be enforced by the responsible parties.

Selected Remedy

On September 28, 1990, NJDEP issued
a ROD in accordance with New Jersey
Regulations for Oversight of
Contaminated Sites, N.J.A.C 7:26C,
which presented the selected remedy for
the Site that included: Placement of an
impermeable layer cap on the landfill;
installation of a surface water control
system; installation of a landfill gas
collection and treatment system based
on design studies to confirm the need
for this system; implementation of an air
and groundwater monitoring program;
fencing of the Site; and establishment of
an appropriate deed restriction. Since
the RI/FS determined that response
under CERCLA was not required, the
EPA did not concur on the remedy.

In March 1993, the Delilah Road
Potentially Responsible Party (PRP)
group implemented a groundwater
investigation at the Site in order to
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determine if the impermeable layer cap
was needed and to evaluate the long-
term impact of the landfill on
groundwater conditions further. The
results of groundwater sampling
conducted in October 1993 found that
groundwater quality had not
significantly changed from the RI/FS
groundwater sampling events conducted
in 1986 and 1988. Since the uncapped
landfill was not shown to be degrading
groundwater quality (beyond the extent
observed in 1986 and 1988) and
downgradient water users were utilizing
a public water supply, NJDEP
determined that a soil cap, rather than

a synthetic membrane as presented in
the ROD would provide sufficient
protection for the Site.

NJDEP issued an ESD in September
1998 which substituted the soil cap for
the impermeable cap. Under the
modified remedy, the landfill soil cap
would consist of 18 inches of soil cover
over approximately 47 acres. The
modified remedy includes all of the
other elements of the selected ROD
including: Fencing of the Site and
establishment of appropriate deed
restrictions; a groundwater quality
monitoring program; installation of a
surface water runoff control system; and
installation of a landfill gas collection
and treatment system subject to design
studies confirming the need for such a
system.

Response Actions

The PRP Group, composed of
American Cyanamid Company (now
Wyeth Holdings Corporation), Lenox
Incorporated, and Atlantic City Electric
Company, prepared a Remedial Action
Work Plan Outline (RAWPO) which
described the remedial design (RD) and
RA activities needed to complete the
project. The RAWPO was approved by
NJDEP in accordance with New Jersey
Regulations for Oversight of
Contaminated Sites, N.J.A.C 7:26C and
was included in the ACO, executed by
the PRP Group and NJDEP, and became
effective October 12, 1994.

In accordance with the RAWPO and
the ACO, a Phase I RAWP was prepared
and submitted to NJDEP to present the
Site investigation activities proposed to
support the design of the soil cap at the
Site. A revised RAWP was approved by
NJDEP February 1999. The Site
investigation activities included:
Delineation of the lateral extent of the
landfill waste; determination of the
existing cover depth within the landfill;
and monitoring along the landfill
perimeter for landfill gas. The lateral
extent of the landfill waste was found to
be limited to Block 901 Lots 2 and 52,
and a small area of Lot 1. The extent of

the existing soil cover within the
interior of the landfill ranged from a few
inches to 1.5 feet, and lateral migration
of the landfill gas was detected in only
one localized area beneath E. Atlantic
Avenue.

The results of the Phase I
investigation provided the basis for the
soil cap design. The landfill waste
delineation determined the necessary
extent of the soil cap to be constructed,
the landfill cover thickness information
supported the soil cap grading
requirements, and the landfill gas
monitoring verified that a passive gas
migration control/venting system would
be necessary in a localized area of the
landfill adjacent to E. Atlantic Avenue.
NJDEP approved the June 16, 1999
Phase I Remedial Action Report (RAR)
August 1999.

The PRP Group’s consultant engineer,
Environmental Resources Management
(ERM), prepared remedial design plans
and specifications, which NJDEP
approved May 30, 2001 in the Phase II
RAWP. ERM also served as the
construction quality assurance (CQA)
consultant to the PRP Group. On
November 1, 2001, the PRP Group
selected Envirocon, Inc. as the RA
contractor for the construction of the
soil cap. The contractor started
construction in December of 2001.

The Phase II remedial actions
included: Modification of existing
groundwater monitoring well risers
located within the areal extent of the
cap system; regrading of the Site to
achieve designed subgrade elevations;
construction of an 18-inch soil cap over
the subgrade, which included the
placement of 12 inches of general fill
(cover soil) and 6 inches of topsoil;
hydroseeding of disturbed areas;
installation of slope bench drains,
downslope drains, and construction of
three percolation basins; construction of
a passive trench gas migration control/
venting system parallel with and
adjacent to East Atlantic Avenue;
installation of a site security fence
around the Site perimeter; and,
construction of access roads.

EPA accompanied NJDEP during a
pre-final Site inspection held on June
26, 2002. Minimal deficiencies were
found and few punch list items were
identified. Activities at the Site were
found to be completed and in
accordance with Close Out Procedures
for National Priorities List Sites
(OSWER Directive 9320.2—09A-P).
Construction of the soil cap system was
completed July 2002. The NJDEP
approved the October 30, 2002 Phase II
RAR on March 7, 2003.

Cleanup Goals

There were no cleanup goals required
under CERCLA. The construction was
performed under NJDEP oversight.
NJDEP has determined that the RA was
constructed consistent with the ROD as
amended by the ESD and the Phase II
RAWP and issued a No Further Action
(NFA) determination on August 18,
2006.

Community Involvement

Community involvement relative to
the landfill remedial action was
solicited throughout the RI/FS and RD/
RA process. The RI and FS Reports
(prepared by Camp Dresser & McKee
Inc.), which include the proposed
remedial action alternative for the Site,
were released to the public August 25,
1989. These documents were made
available to the public at two
information repositories: The Egg
Harbor Township Municipal Building,
Bargaintown, New Jersey and the
Atlantic County Library, Bargaintown,
New Jersey. Additional documentation
regarding the remedy selection was
made available within the
administrative record for the remedy,
which was placed in the NJDEP
Division of Hazardous Site Mitigation,
Bureau of Community Relations, in
Trenton, New Jersey. The notice of
availability for these documents was
sent to residents, state, county, and local
officials, and was published in local
newspapers. In addition, a public
meeting was held on August 18, 1989.
At this meeting, representatives from
NJDEP and EPA answered questions
concerning the contamination and
conditions at the Site and the remedial
alternatives under consideration.

Community concerns regarding the
landfill have remained at a moderate to
low level throughout the remedial
action activities. The major concern had
been contamination of residential and
business water supply wells. However,
this concern was mitigated by the
installation of a public water supply
system proximate to the Site for area
wide contamination of groundwater.

Determination That the Site Meets the
Criteria for Deletion in the NCP

One of the three criteria for site
deletion is that “the remedial
investigation has shown that the release
poses no significant threat to public
health or the environment and,
therefore, the taking of remedial
measures is not appropriate.” The
contribution to that risk from exposure
to soil was estimated to be 7 x 10-9,
which is within the acceptable risk
range. Since then, the landfill has been
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capped, thereby eliminating direct
contact with contaminated soil. The site
is also fenced, prohibiting trespassing.
Exposure to groundwater contributed a
risk of 3 x 104 and an HI of 3.3 to the
overall risk and hazard calculations for
the site. If the groundwater risk
assessment were performed today,
following the practices for calculating
an exposure point concentration (an
upper bound estimate of the mean
concentration) described in the Risk
Assessment Guidance for Superfund,
Part A (1989), and later clarified in the
“Supplemental Guidance to RAGS:
Calculating the Concentration Term”
(1992), the risk and hazard estimates
would be within the acceptable risk
range. Therefore, EPA determined that
no response action under CERCLA was
appropriate.

V. Deletion Action

The EPA, with concurrence of the
State of New Jersey through the New
Jersey Department of Environmental
Protection, has determined that all
appropriate response actions under
CERCLA, have been completed.
Therefore, EPA is deleting the Site from
the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective October 13, 2009
unless EPA receives significant adverse
comments by September 10, 2009. If
significant adverse comments are
received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion, and it will not take
effect. EPA will prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 27, 2009.
George Pavlou,
Acting Regional Administrator, Region II.
m For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300
is amended by removing ‘“‘Delilah
Road”, “Egg Harbor Township, NJ.”
[FR Doc. E9—19066 Filed 8—10-09; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 09—-65; MD Docket No. 08—
65; FCC 09-62]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2009

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, we amend
our Schedule of Regulatory Fees to
collect $341,875,000 in regulatory fees
for Fiscal Year (FY) 2009, pursuant to
section 9 of the Communications Act of
1934, as amended (the Act). These fees
are mandated by Congress and are
collected to recover the regulatory costs
associated with the Commission’s
enforcement, policy and rulemaking,
user information, and international
activities.

DATES: Effective September 10, 2009.

FOR FURTHER INFORMATION CONTACT:
Daniel Daly, Office of Managing Director
at (202) 418-1832, or Roland Helvajian,
Office of Managing Director at (202)
418-0444.

SUPPLEMENTARY INFORMATION:

I. Introduction

1. In this Report and Order we
conclude the Assessment and Collection
of Regulatory Fees for Fiscal Year (FY)
2009 proceeding ! to collect
$341,875,000 in regulatory fees for FY
2009, pursuant to section 9 of the
Communications Act of 1934, as
amended (the Act). Section 9 regulatory
fees are mandated by Congress and are
collected to recover the regulatory costs
associated with the Commission’s
enforcement, policy and rulemaking,
user information, and international

1 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2009, MD Docket No. 09-65,
Notice of Proposed Rulemaking and Order, 24 FCC
Rcd 5966 (2009) (FY 2009 NPRM and Order).

activities.2 The annual regulatory fee
amount to be collected is established
each year in the Commission’s annual
appropriations act which is adopted by
Congress and signed by the President
and which funds the Commission.3 In
this annual regulatory fee proceeding,
we retain many of the established
methods, policies, and procedures for
collecting section 9 regulatory fees
adopted by the Commission in prior
years. Consistent with our established
practice, we intend to collect these
regulatory fees during a filing window
in September 2009 in order to collect
the required amount by the end of our
fiscal year.

II. Report and Order

2. On May 14, 2009, we released a
Notice of Proposed Rulemaking and
Order (FY 2009 NPRM and Order, 74 FR
26329, June 2, 2009) seeking comment
on regulatory fee issues for FY 2009.4
The section 9 regulatory fee proceeding
is an annual rulemaking process to
ensure the Commission collects the fee
amount required by Congress each year.
In the FY 2009 NPRM and Order, we
proposed to largely retain the section 9
regulatory fee methodology used in the
prior fiscal year except as discussed
below. We received nine comments and
two reply comments.5 We address the
issues raised in our FY 2009 NPRM and
Order below.

A. FY 2009 Regulatory Fee Assessment
Methodology—Development of FY 2009
Regulatory Fees

3. We note at the outset that in the
context of their comments on the FY
2009 regulatory fee proceeding,
commenters 6 discussed the
Commission’s Further Notice of
Proposed Rulemaking, which
accompanied the FY 2008 regulatory fee
Report and Order (FY 2008 Report and
Order, 73 FR 50285, August 26, 2008).”
Through that proceeding the

247 U.S.C. 159(a).

3 See Omnibus Appropriations Act, 2009, P.L.
111-8, for the FY 2009 appropriations act language
for the Commission establishing the amount of
$341,875,000 of offsetting collections to be assessed
and collected by the Commission pursuant to
section 9 of the Communications Act.

4 See FY 2009 NPRM and Order.

5 See Appendix A for the list of commenters and
abbreviated names.

6 See comments from American Association of
Paging Carriers (AAPC); Coalition of Canadian-
Based Service Providers (Coalition); Independent
Telephone and Telecommunications Alliance
(ITTA); and United States Telecom Association
(USTelecom).

7 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2008, MD Docket No. 08-65,
Report and Order and Further Notice of Proposed
Rulemaking, 24 FCC Rcd 6389 (2008) (FY 2008
Report and Order).
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Commission sought comment on how it
could comprehensively make the
Commission’s regulatory fee process
more equitable.8 In the FY 2009 NPRM
and Order, we adopted two proposals
raised in the Further Notice of Proposed
Rulemaking in the FY 2008 Report and
Order.® The other outstanding matters
stemming from the Further Notice of
Proposed Rulemaking in the FY 2008
Report and Order will be decided at a
later time in a separate Report and
Order.10

4. In our FY 2009 regulatory fee
assessment, we will use the same
section 9 regulatory fee assessment
methodology adopted for FY 2008. Each
fiscal year, the Commission
proportionally allocates the total
amount that must be collected via
section 9 regulatory fees. The results of
our FY 2009 regulatory fee assessment
methodology (including a comparison to
the prior year’s results) are contained in
Appendix B. To collect the
$341,875,000 required by Congress, we
adjust the FY 2008 amount upward by
approximately 9.6 percent and allocate
this amount across the various fee
categories. Consistent with past
practice, we then divide the FY 2009
amount by the number of payment units
in each fee category to determine the
unit fee.1? As in prior years, for cases
involving small fees, e.g., licenses that
are renewed over a multiyear term, we
divide the resulting unit fee by the term
of the license and then round these unit
fees consistent with the requirements of
section 9(b)(2) of the Act.

5. In calculating the FY 2009
regulatory fees listed in Appendix C, we
further adjusted the FY 2008 list of
payment units (see Appendix D) based
upon licensee databases and industry
and trade group projections. In some
instances, Commission licensee

8 FY 2008 Report and Order at paragraph 2.

9FY 2009 NPRM and Order at paragraphs 2-5; FY
2008 Report and Order at paragraphs 55 and 56.

101n an effort to explore how the Commission
could comprehensively make the regulatory fee
process more equitable, the Commission sought and
received comments during FY 2008 about the
regulatory fee process, the calculation of regulatory
fees, and issues relating to specific categories of
fees. FY 2008 Report and Order at paragraphs 25—
58. The comprehensive regulatory fee revision
issues raised in the FY 2008 Further Notice of
Proposed Rulemaking remain outstanding at this
time.

11]n many instances, the regulatory fee amount is
a flat fee per licensee or regulatee. In some
instances, the fee amount represents a per-unit fee
(such as for International Bearer Circuits), a per-unit
subscriber fee (such as for Cable, Commercial
Mobile Radio Service (CMRS) Cellular/Mobile and
CMRS Messaging), or a fee factor per revenue dollar
(Interstate Telecommunications Service Provider
(ITSP) fee). The payment unit is the measure upon
which the fee is based, such as a licensee, regulatee,
or subscriber fee.

databases were used; in other instances,
actual prior year payment records and/
or industry and trade association
projections were used in determining
the payment unit counts.2 Where
appropriate, we adjusted and rounded
our final estimates to take into
consideration events that may impact
the number of units for which regulatees
submit payment, such as waivers and
exemptions that may be filed in FY
2009, and fluctuations in the number of
licensees or station operators due to
economic, technical, or other reasons.
Therefore, our estimated FY 2009
payment units are based on FY 2008
actual payment units, but the number
may have been rounded or adjusted
slightly to account for these variables.

1. AM and FM Radio Stations

6. As in previous years, we consider
additional factors in determining
regulatory fees for AM and FM radio
stations. We did not receive any
comments on the use of these factors.
These factors are facility attributes and
the population served by the radio
station. The calculation of the
population served is determined by
coupling current U.S. Census Bureau
data with technical and engineering
data, as detailed in Appendix E.
Consequently, the population served, as
well as the class and type of service
(AM or FM), will continue to determine
the regulatory fee amount to be paid.13

2. Submarine Cable Methodology

7.In a Second Report and Order
(Submarine Cable Order, 24 FCC Rcd)
released on March 24, 2009, the
Commission adopted a new submarine
cable bearer circuit methodology that
assessed regulatory fees on a per cable
landing license basis, with higher fees
for larger submarine cable systems and
lower fees for smaller systems, without

12 The databases we consulted are the following:
the Commission’s Universal Licensing System
(ULS), International Bureau Filing System (IBFS),
Consolidated Database System (CDBS) and Cable
Operations and Licensing System (COALS). We also
consulted industry sources including, but not
limited to, Television & Cable Factbook by Warren
Publishing, Inc. and the Broadcasting and Cable
Yearbook by Reed Elsevier, Inc., as well as reports
generated within the Commission such as the
Wireline Competition Bureau’s Trends in
Telephone Service and the Wireless
Telecommunications Bureau’s Numbering Resource
Utilization Forecast and Annual CMRS Competition
Report.

13In addition, beginning in FY 2005, we
established a procedure by which we set regulatory
fees for AM and FM radio and VHF and UHF
television Construction Permits each year at an
amount no higher than the lowest regulatory fee in
that respective service category. For example, the
regulatory fee for a Construction Permit for an AM
radio station will never be more than the regulatory
fee for an AM Class C radio station serving a
population of less than 25,000.

distinguishing between common
carriers and non-common carriers.14 For
the other categories of international
bearer circuits—common carrier and
non-common carrier satellite facilities
and common carrier terrestrial
facilities—the Submarine Cable Order
retained the existing regulatory fee
methodology of assessing fees on a per
64 kbps circuit basis.

8. By way of brief background, in the
proposed fee rates for submarine cable
systems in the FY 2009 NPRM and
Order,*5 the Commission allocated the
total FY 2009 bearer circuit expected
revenue into two revenue components:
a submarine cable revenue component
(87.6 percent) and a satellite/terrestrial
revenue component (12.4 percent) using
the Consensus Proposal allocation
adopted by the Commission in the
Submarine Cable Order.1® According to
the Consensus Proposal, this allocation
of 87.6 percent (submarine cable) and
12.4 percent (satellite/terrestrial) was
calculated by determining the revenue
obligations of submarine cable systems
with the revenue obligations of the
satellite and terrestrial facilities using
the FY 2008 revenue requirement as its
basis.17 For calculating these new bearer
circuit fees, we will use these allocation
percentages of 87.6 percent (submarine
cable) and 12.4 percent (satellite and
terrestrial) as a starting point. Consistent
with the Commission’s annual process
of updating its schedule of regulatory
fees based on the most recent data, we
will re-examine the allocation
percentages described above on an
annual basis as the starting point for
applying the new submarine cable
methodology.

9. After the adoption of the
Submarine Cable Order, the
Commission notified Congress on April
15, 2009 per section 9(b)(4)(B) of the
Communications Act of the
methodology change.’® The pending 90-
day congressional notification period
expired on July 15, 2009. The new
bearer circuit methodology is effective.

14 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2008, Second Report and Order,
24 FCC Rcd 4208, paragraph 1 (May 12, 2009)
(Submarine Cable Order).

15 See FY 2009 NPRM and Order at Appendix A.

16 See Submarine Cable Order at paragraphs 1
and 6.

171d. at 6.

1847 U.S.C. 159(b)(4)(B); Letter concerning
permitted amendment from Office of Managing
Director, Federal Communications Commission to
Chair and Ranking Members of U.S. House of
Representatives’ Committees on Energy and
Commerce and Appropriations and applicable
Subcommittees and to Chair and Ranking Members
of the United States Senate Committees on
Commerce, Science, and Transportation and
Appropriations and applicable Subcommittees (sent
April 15, 2009).
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The FY 2009 regulatory fee rates for
submarine cable systems included in
the FY 2009 Schedule of Regulatory
Fees in Appendix C reflect the
Commission’s adoption of the
methodology in the Submarine Cable
Order.

3. Elimination of Regulatory Fee
Categories for International Public Fixed
Radio and International High Frequency
Broadcast Stations

10. In our FY 2008 Report and Order,
we sought comment on eliminating
several categories of services from our
schedule of regulatory fees.1® The
Commission received no comments on
those proposals. In the FY 2009 NPRM
and Order, the Commission adopted an
Order which eliminated the regulatory
fee categories for International Public
Fixed Radio and International High
Frequency Broadcast Stations.2°

11. After the adoption of the FY 2009
NPRM and Order, the Commission
notified Congress on May 20, 2009 per
section 9(b)(4)(B) of the
Communications Act of the
methodology change.2? After the
pending 90-day congressional
notification period expires, i.e., after
August 18, 2009, the elimination of
these two regulatory fee categories will
become effective. The FY 2009 Schedule
of Regulatory Fees in Appendix C
reflects the elimination of these two
categories based on the Commission’s
action in the FY 2009 NPRM and Order.

B. Regulatory Fee Obligations for Digital
Broadcasters

12. In our FY 2009 NPRM and Order,
we reiterated that consistent with past
years, we would not assess FY 2009
regulatory fees for both digital and
analog licenses from a licensee in the
process of transitioning from analog to
digital.22 Furthermore, we stated that
stations that were broadcasting in both
analog and digital on October 1, 2008
would be assessed FY 2009 regulatory
fees for their analog license only.23 Also
consistent with our past practice, we
noted that stations that were
broadcasting in digital only on October

19 F'Y 2008 Report and Order at paragraphs 55 and
56.

20 F'Y 2009 NPRM and Order at paragraph 5.

2147 U.S.C. 159(b)(4)(B); Letter concerning
permitted amendment from Office of Managing
Director, Federal Communications Commission to
Chair and Ranking Members of U.S. House of
Representatives’ Committees on Energy and
Commerce and Appropriations and applicable
Subcommittees and to Chair and Ranking Members
of the United States Senate Committees on
Commerce, Science, and Transportation and
Appropriations and applicable Subcommittees (sent
May 20, 2009).

22 FY 2009 NPRM and Order at paragraph 10.

23]d.

1, 2008 would not be assessed
regulatory fees for their digital license
for FY 2009.24

13. In our FY 2009 NPRM and Order,
we proposed that beginning in FY 2010,
we plan to collect regulatory fees from
digital broadcasters, and we sought
comment on this plan to collect
regulatory fees on full-power digital
broadcast stations beginning with FY
2010, i.e., the fiscal year after the nation-
wide transition date on June 12, 2009.25
We received no comments on this issue.
Our goal is to ensure that digital
broadcasters will pay their share of
regulatory fees in the years after the
nation-wide transition is complete.
Therefore, in FY 2010, we will collect
regulatory fees from digital broadcasters.
During the FY 2010 regulatory fee
process, we will again remind digital
broadcasters of their regulatory fee
obligations.

C. Commercial Mobile Radio Service
Messaging Service

14. Commercial Mobile Radio Service
(CMRS) Messaging Service, which
replaced the CMRS One-Way Paging fee
category in 1997, includes all
narrowband services.26 In the FY 2009
NPRM and Order, we proposed
maintaining the messaging service
regulatory fee at $0.08 per subscriber,
the rate first established for this service
in FY 2002.27

15. One commenter, AAPC, addressed
this issue.28 AAPC submits that
maintaining the fee at the existing level
is the minimum reasonable and
appropriate action under the prevailing
circumstances in the paging industry.29
We conclude that for FY 2009 we
should continue this regulatory fee rate
at $0.08 per subscriber due to the
declining subscriber base in this
industry.3°

D. International Bearer Circuits

1. Terrestrial Non-Common Carrier
Circuits

16. As part of our comprehensive
effort to review our regulatory fees
process for possible ways to make the
process more equitable, we sought
comment in our FY 2009 NPRM and

24]d.

25 Id. at paragraph 11.

26 See Assessment and Collection of Regulatory
Fees for Fiscal Year 1997, MD Docket No. 96186,
Report and Order, 12 FCC Rcd 17161, 17184-85,
paragraph 60 (1997) (FY 1997 Report and Order).

27 FY 2009 NPRM and Order at paragraph 12.

28 AAPC Comments at 1-4.

29]d. at 2.

30 The subscriber base in the paging industry
declined 83 percent from 40.8 million to 6.95
million, from FY 1997 to FY 2008, according to FY
2008 collection data as of September 30, 2008.

Order on whether, beginning in FY
2010, carriers providing international
service over terrestrial circuits should
also pay international bearer circuit
(IBC) fees on non-common carrier
circuits.31 Five parties filed comments
or reply comments. In joint comments,
Bestel USA Inc., Hibernia Atlantic US
LLC, and Level 3 Communications LLC
(Joint Commenters) argue that carriers
should not be assessed regulatory fees
on their non-common carrier circuits, in
part, because the Commission does not
authorize those services or collect data
on them, and thus there is no burden on
the Commission to regulate these
services.32 The Coalition of Canadian-
Based Service Providers (Coalition)
echoes these arguments, contending that
international terrestrial fiber-based non-
common carriers are not regulated by
the Commission, they do not hold 214
licenses, and are not subject to
enforcement and policymaking
activities.33 Sprint Nextel (Sprint)
opposes the imposition of regulatory
fees on terrestrial non-common carrier
bearer circuits that are used exclusively
for providing Internet/IP services.34
AT&T, on the other hand, argues that in
the interest of providing equitable
treatment of all providers, per circuit
fees should be levied on non-common
carrier terrestrial circuits.35 Verizon and
Verizon Wireless agree with Joint
Commenters, the Coalition and Sprint,
that non-common carrier services over
terrestrial international circuits is
inherently different from such services
over satellite circuits and submarine
cable systems.3¢ In its reply comments,
AT&T argues that non-common carrier
terrestrial circuits currently receive an
unfair cost advantage because they are
not assessed a regulatory fee, and it is
possible that common carriers will
increasingly market capacity on a non-
common carrier basis to avoid paying
these fees, thereby increasing the fees
for the smaller pool of remaining
common carrier circuits.3”

17. The commenters present a number
of competing arguments on whether
carriers should be assessed regulatory
fees for their terrestrial non-common
carrier circuits. In the FY 2009 NRPM
and Order, we sought comment on
whether we should make such an
assessment starting in FY 2010, at the
earliest. Given the complexity of the

31 FY 2009 NPRM and Order at paragraph 13-14.

32 Bestel USA, Hibernia Atlantic US, and Level 3
Communications comments at 3—4.

33 Coalition comments at 3, 8-9.

34 Sprint comments at 1.

35 AT&T comments at 1.

36 Verizon and Verizon Wireless comments at
2-3.

37 AT&T reply comments at 1-2.
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legal, policy and equity issues involved,
we decline to make a determination at
this time. We may further consider this
issue in the future.

E. Administrative and Operational
Issues

18. In our FY 2009 NPRM and Order,
we sought general comment on ways to
improve our procedures in collecting
annual section 9 regulatory fees.38 We
received comments from the American
Cable Association (ACA) regarding the
fee notification of CARS (Cable
Television Relay Service) and Earth
Station licensees, and one specific
comment from AT&T to send annual
notification assessments to licensees of
submarine cable systems. We received
no reply comments relating to our
collection procedures and processes. We
will address these comments in the
appropriate paragraphs below.

1. Mandatory Use of Fee Filer

19. In our FY 2009 NPRM and Order,
we proposed to institute a mandatory
filing requirement using the
Commission’s electronic filing and
payment system (also known as Fee
Filer).39 Fee Filer is not a new system
at the Commission, and although we
have strongly encouraged its use for
many years for the filing and payment
of annual regulatory fees, we proposed
this year to make its use mandatory. We
received no comments and no reply
comments regarding this matter.

20. For the reasons discussed in the
FY 2009 NPRM and Order, we conclude
that beginning in the FY 2009 regulatory
fee cycle, licensees filing their annual
regulatory fee payments must begin the
process by entering the Commission’s
Fee Filer system with a valid FRN and
password. Therefore, it is very
important for licensees to have a current
and valid FRN address on file in the
Commission’s Registration System
(CORES). Licensees will also need to
have their FRN passwords available
when entering the Commission’s CORES
registration system. In some instances, it
will be necessary to use a specific FRN
and password that is linked to a
particular regulatory fee bill. Going
forward, only Form 159-E documents
generated from Fee Filer will be
permitted when sending in a regulatory
fee payment to U.S. Bank. By requiring
licensees to use Fee Filer to begin the
regulatory fee payment process, errors
resulting from illegible handwriting on
hardcopy Form 159’s will be greatly
reduced, and we will be able to create
an electronic record of licensee payment

38 FY 2009 NPRM and Order at paragraph 15.
39 FY 2009 NPRM and Order at paragraph 16.

attributes that are more easily traced
than those payments that are simply
mailed in with a hardcopy Form 159.

21. There are many benefits to
licensees for using the Commission’s
electronic filing and payment system:
(1) Expeditious submission of payment;
(2) no postage or courier costs (when
paid through Fee Filer); (3) fewer errors
caused by illegible handwriting or
payments submitted without an FRN
number or the appropriate data
attributes (e.g., payers will avoid
receiving delinquency notices because
of payment submission errors); (4)
improved recordkeeping and payment
reconciliation; (5) reduced
administrative burden on both licensees
and on Commission staff in processing
regulatory fee payments; (6) less
expensive than a wire transfer; and (7)
a reduced burden of preparing, mailing,
and storing paper documents.

22. We realize that not all licensees
are able to pay their regulatory fees
using Fee Filer. In some instances, the
regulatory fee payment may be greater
than $99,999, in which case, the use of
a credit card will be limited by
restrictions placed on it by the U.S.
Treasury. For those licensees who
choose to pay by check or money order
or pay via wire transfer, a voucher Form
159-E will be needed before mailing the
check to the Commission’s lockbox
bank, or in the case of a wire transfer,
faxing the Form 159-E to the lockbox
bank. For those licensees choosing to
make a payment using their bank
account (also known as an Automated
Clearing House (“ACH”) payment), the
submission of Form 159-E to the
lockbox bank will not be necessary. In
such situations, regardless of whether a
payment is made online or submitted
with a check or money order along with
a Form 159-E, the Commission’s
requirement now is to begin the process
of paying regulatory fees by starting
with Fee Filer. The primary difference
is that by starting the payment process
using Fee Filer, even if the payment is
then mailed to the Commission’s
lockbox bank, a voucher Form 159-E
will be generated that will have
important electronic attributes
associated with this regulatory fee
payment.

23. The mandatory use of Fee Filer to
begin the regulatory fee payment
process is an important step forward in
providing our licensees with a
paperless, electronic environment to use
when conducting business with the
Commission. This practice of using Fee
Filer will not only enable the
Commission to process regulatory fee
payments more efficiently and
accurately, it will also benefit licensees

by reducing the administrative burden
of filing and paying annual regulatory
fees. Because no comments or reply
comments were submitted to the
contrary regarding this issue, we will
institute a mandatory use of Fee Filer to
begin the process of filing to pay annual
regulatory fees. Beginning in the FY
2009 regulatory fee cycle, only Form
159-E documents generated from Fee
Filer will be permitted when sending in
a regulatory fee payment to U.S. Bank.

2. Notification and Collection of
Regulatory Fees

a. Pre-Bills

24. In prior years, the Commission
mailed pre-bills via surface mail to
licensees in select regulatory fee
categories: Interstate
telecommunications service providers
(ITSPs), Geostationary (GSO) and Non-
Geostationary (NGSO) satellite space
station licensees,40 holders of Cable
Television Relay Service (CARS)
licenses, and Earth Station licensees.*!
The remaining regulatees did not
receive pre-bills. In our FY 2009 NPRM
and Order, we proposed to show the
attributes of these pre-bills on Fee Filer,
but not actually mail them out to
licensees via surface mail.42 We
received one general comment from the
American Cable Association (ACA), and
one specific comment from AT&T. We
received no reply comments.

25. The ACA contends that because
there are many small cable operators
and independent earth station licensees,
the Commission should provide notice
to each licensee via e-mail when the
pre-bill information for CARS and Earth
Stations is available for viewing in Fee
Filer.#3 ACA understands why the

40 Geostationary orbit space station (GSO)
licensees received regulatory fee pre-bills for
satellites that (1) were licensed by the Commission
and operational on or before October 1 of the
respective fiscal year; and (2) were not co-located
with and technically identical to another
operational satellite on that date (i.e., were not
functioning as a spare satellite). Non-geostationary
orbit space station (NGSO) licensees received
regulatory fee pre-bills for systems that were
licensed by the Commission and operational on or
before October 1 of the respective fiscal year.

41 An assessment is a proposed statement of the
amount of regulatory fees owed by an entity to the
Commission (or proposed subscriber count to be
ascribed for purposes of setting the entity’s
regulatory fee) but it is not entered into the
Commission’s accounting system as a current debt.
A pre-bill is considered an account receivable in the
Commission’s accounting system. Pre-bills reflect
the amount owed and have a payment due date of
the last day of the regulatory fee payment window.
Consequently, if a pre-bill is not paid by the due
date, it becomes delinquent and is subject to our
debt collection procedures. See also 47 CFR
1.1161(c), 1.1164(f)(5), and 1.1910.

42 See FY 2009 NPRM and Order at paragraph 20.

43 American Cable Association (ACA) comments
at 4.



Federal Register/Vol. 74, No. 153/Tuesday, August 11, 2009/Rules and Regulations

40093

Commission has decided to discontinue
mailing these pre-bills, but contends
that the Commission should consider e-
mail as an alternate way of notifying
small operators that their bill
information is available in Fee Filer.44
ACA also contends that if the
Commission decides to cease mailing
pre-bill notices, it is likely that many
small operators will be unaware of this
change, and as a result, some operators
may inadvertently miss the filing
deadline while waiting for receipt of the
pre-bill.45 For this reason, ACA suggests
that cable operators with 5,000 or fewer
subscribers should receive a 180-day
grace period for FY 2009 CARS and
Earth Station regulatory fee payments.46
In its comments, AT&T recommends
that the Commission send a separate
annual fee assessment notification to
each submarine cable licensee
informing them of their obligation to
pay submarine cable regulatory fees.4”

26. The Commission does not
maintain a systematic listing of e-mail
addresses for individual CARS and
Earth Station licensees, and so,
attempting to use such a listing to
contact small cable operators and
independent earth station licensees may
not prove useful. However, because all
pre-bills will be loaded into Fee Filer,
once Fee Filer becomes operational, this
will be the signal by which licensees
can view their pre-bill information
online. As we have for many years, the
Commission will post a Public Notice
online announcing the date Fee Filer
will become operational, and once this
Notice is published, licensees will know
that they can view their pre-bill
information in Fee Filer. Having
provided this Notice to licensees and
having urged licensees to use Fee Filer
for several years, the Commission will
not provide a 180-day grace period for
regulatory fee payments as ACA
suggests.

27. In its comments, AT&T suggests
that the Commission notify licensees of
their obligation to pay submarine cable
system regulatory fees. AT&T contends
that because there is a new regulatory
fee methodology for submarine cable
fees, and there can be multiple license
holders for each submarine cable
system, the Commission should try to
contact the license holders of submarine
cable systems to inform them of their
obligation to pay submarine cable
regulatory fees.48 In the Submarine

44]d. at 4.

45 [d. at 5.

46 ]d.

47 AT&T comments at 3.
48]d. at 3.

Cable Order,*® the Commission did
implement a regulatory fee methodology
change for submarine cable systems.
Although there may be multiple license
holders for each submarine cable
system, the total number of license
holders is small and information
available for each license holder is
relatively accurate. However, rather
than sending individual notification
assessments to each submarine cable
licensee, as AT&T suggests, the
Commission in FY 2009 will publish a
Public Notice that identifies the license
holders of each submarine cable system.
This Public Notice will serve as notice
to all submarine cable license holders of
their FY 2009 obligation to pay
regulatory fees under the new
methodology.

III. Procedural Matters

28. Included below are procedural
items as well as our current payment
and collection methods that we have
revised over the past several years to
expedite the processing of regulatory fee
payments. We include these payments
and collection procedures here as a
useful way to remind regulatory fee
payers and the public about these
aspects of the annual regulatory fee
collection process. For FY 2009, we
have not changed our procedures with
the exception of Pre-Bills, which as
discussed above the Commission will
no longer be sending out via surface
mail. We also discuss at the outset a
procedural matter about waivers raised
by a commenter.

29. In its comments, the Named State
Broadcasters Associations (State
Associations) suggested that the
Commission’s standard for deciding
whether to grant a waiver for financial
hardship should be revised to allow
greater flexibility.5¢ The State
Associations commented that the
current recession is crippling stations
nationwide.5! Furthermore, the State
Associations commented that:
“Especially during this period of deep
recession, if a station shows the
Commission (i) that its revenues are
down substantially and that it has had
to cut expenses, including employee
layoffs, furloughs, and salary reductions
in order to keep the station operating, or
(ii) that it has broken, or is close to
breaking, loan covenants or is otherwise
in default of its financing, or (iii) that it
is on the brink of some form of
foreclosure or bankruptcy, a waiver of

49 See Submarine Cable Order at paragraph 1.
50 State Associations at 6-7.
51]d. at 7.

the FY 2009 regulatory fee payment
requirement should be granted.” 52

30. We decline to adopt the State
Associations’ proposals. In establishing
the regulatory fee program, the
Commission recognized that in certain
instances payment of a regulatory fee
may impose an undue financial
hardship upon a licensee. The
Commission therefore decided to grant
waivers or reductions of its regulatory
fees in those instances where a
“‘petitioner presents a compelling case
of financial hardship.” 53 Under the
current standard employed by the
Commission, regulatees can establish
financial hardship by submitting:
“Information such as a balance sheet
and profit and loss statement (audited,
if available), a cash flow projection
* * * (with an explanation of how
calculated), a list of their officers and
their individual compensation, together
with a list of their highest paid
employees, other than officers, and the
amount of their compensation, or
similar information.” ¢ The
Commission also accepts as evidence of
financial hardship that licensees’
stations are bankrupt, undergoing
Chapter 11 reorganization, or in
receivership.55 Furthermore, the
Commission will accept evidence that a
broadcast station is not broadcasting
(dark) as evidence of financial
hardship.56 The current financial
hardship standards have proven useful
as bright line tests that can be
administered predictably. The
Commission does not intend to change
these standards at this time and notes
that various groups of licensees are
impacted by the broader economy from
year to year. Modifying our financial
hardship waiver standards to
accommodate fluctuating economic
changes and a potentially limitless
variety of different financial showings
would not assure that waivers are
granted predictably, fairly, and
efficiently, and would therefore not be
in the public interest.

A. Public Notices and Fact Sheets

31. Each year we post public notices
and fact sheets pertaining to regulatory
fees on our web site. These documents
contain information about the payment
due date and the regulatory fee payment
procedures. We will continue to post

52]d.

53 See Implementation of Section 9 of the
Communications Act, 9 FCC Red 5333, 5346 (1994),
recon. granted, 10 FCC Red 12759 (1995)
(Implementation of Section 9 Order).

54 Implementation of Section 9 Order, 10 FCC Red
at 12762, paragraph 13.

55]d. at 12762, paragraph 14.

56 Id. at 12762, paragraph 15.
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this information on http://www.fcc.gov/
fees/regfees.html, but as in previous
years we will not send out public
notices and fact sheets to regulatees en
masse.

B. Assessment Notifications

1. Media Services Licensees

32. Beginning in FY 2003, we sent fee
assessment notifications via surface
mail to media services entities on a per-
facility basis.5” The notifications
provided the assessed fee amount for
the facility in question, as well as the
data attributes that determined the fee
amount. We have since refined this
initiative with improved results.58
Consistent with procedures used last
year, we will continue our notification
assessment initiative in FY 2009 and
mail media assessment notifications to
licensees at their primary record of
contact populated in our Consolidated
Database System (CDBS), and to a
secondary record of contact, if available.
We again will issue fee assessments for
AM and FM Radio Stations, AM and FM
Construction Permits, FM Translators/
Boosters, VHF and UHF Television
Stations, VHF and UHF Television
Construction Permits, Satellite
Television Stations, Low Power
Television (LPTV) Stations and LPTV
Translators/Boosters, to the extent that
applicants, permittees and licensees of
such facilities do not qualify as
government entities or non-profit
entities. Fee assessments have not been
issued for broadcast auxiliary stations in
prior years, nor will they be issued in
FY 2009. We will also continue to make
the Commission-authorized web site
available to licensees so that they can
update or correct any information
regarding their facilities and their fee-
exempt status.5?

57 As stated previously at footnote 42, an
assessment is a proposed statement of the amount
of regulatory fees owed by an entity to the
Commission (or proposed subscriber count to be
ascribed for purposes of setting the entity’s
regulatory fee) but it is not entered into the
Commission’s accounting system as a current debt.

58 Some of those refinements have been to
provide licensees with a Commission-authorized
web site to update or correct any information
concerning their facilities, and to amend their fee-
exempt status, if need be. Also, our notifications
now provide licensees with a telephone number to
call in the event that they need customer assistance.
The notifications themselves have been refined so
that licensees of fewer than four facilities receive
individual fee assessment postcards for their
facilities; whereas licensees of four or more
facilities now receive a single assessment letter that
lists all of their facilities and the associated
regulatory fee obligation for each facility.

591f there is a change of address for the facility,
it is the licensee’s responsibility to make the
address change in the Media Bureau’s CDBS
system, as well as in the Commission’s Registration
System (CORES). The Commission-authorized web

33. Although the Commission will
continue to mail media assessment
notifications, licensees (including media
services) will be required to use Fee
Filer as the first step to paying their
regulatory fee obligations. The
notification assessments are primarily
intended to provide licensees with
media data attributes and should not be
considered a substitute to using Fee
Filer as the first step in filing and paying
regulatory fees. As explained previously
in paragraphs 19 through 23, licensees
must first log onto the Commission’s
Fee Filer system to begin the process of
filing and paying their regulatory fees,
but once in Fee Filer, licensees may pay
by check or money order, credit card,
wire transfer, or by ACH. To pay by
check, money order, or wire transfer,
licensees must log onto Fee Filer and
generate a Form 159-E before mailing in
their payment along with Form 159-E.

2. CMRS Cellular and Mobile Services
Assessments

34. As we have done in prior years,
we will continue to mail an assessment
letter to CMRS providers using data
from the Numbering Resource
Utilization Forecast (NRUF) report that
is based on “‘assigned” number counts
that have been adjusted for porting to
net Type 0 ports (“in”” and “out”).60
This letter will include a listing of the
carrier’s Operating Company Numbers
(OCNs) upon which the assessment is
based.61 The letters will not include
OCNs with their respective assigned
number counts, but rather, an aggregate
total of assigned numbers for each
carrier.

35. We will also continue our
procedure of giving entities an
opportunity to revise their subscriber
counts by sending an initial and a final
assessment letter. If the carrier does not
agree with the number of subscribers
listed on the initial assessment letter,
the carrier can correct its subscriber
count on the letter and return it by the
date specified in the assessment letter or
by contacting the Commission and
stating a reason for the change (e.g., a
purchase or sale of a subsidiary), the
date of the transaction, and any other
pertinent information that will help to
justify a reason for the change. If we
receive no response or correction to our
initial assessment letter, we will expect

site for media services licensees is http://
www.fccfees.com.

60 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2005 and Assessment and
Collection of Regulatory Fees for Fiscal Year 2004,
MD Docket Nos. 05-59 and 04-73, Report and
Order and Order on Reconsideration, 20 FCC Rcd
12259, 12264, paragraphs 38—44 (2005).

61]d.

the fee payment to be based on the
number of subscribers listed on the
initial assessment. We will review all
responses to the initial assessment
letters and determine whether a change
in the number of subscribers is
warranted. The final assessment letter
will inform carriers as to whether we
have accepted their revision in the
number of subscribers.

36. Because some carriers do not file
the NRUF report, they may not receive
a letter of assessment. In these
instances, the carriers should compute
their fee payment using the standard
methodology 62 that is currently in place
for CMRS Wireless services (e.g.,
compute their subscriber counts as of
December 31, 2008), and submit their
fee payment accordingly. Whether a
carrier receives an assessment letter or
not, the Commission reserves the right
to audit the number of subscribers for
which regulatory fees are paid. In the
event that the Commission determines
that the number of subscribers is
inaccurate or that an insufficient reason
is given for making a correction on the
initial assessment letter, the
Commission will assess the carrier for
the difference between what was paid
and what should have been paid.

C. Streamlined Regulatory Fee Payment
Process

1. Cable Television Subscribers

37. We will continue to permit cable
television operators to base their
regulatory fee payment on their
company’s aggregate year-end
subscriber count, rather than requiring
them to sub-report subscriber counts on
a per community unit identifier (CUID)
basis.

2. CMRS Cellular and Mobile Providers

38. In FY 2006, we streamlined the
CMRS payment process by eliminating
the requirement for CMRS providers to
identify their individual calls signs
when making their regulatory fee
payment, requiring instead for CMRS
providers to pay their regulatory fees
only at the aggregate subscriber level
without having to identify their various
call signs.63 We will continue this
practice in FY 2009. In FY 2007, we
consolidated the CMRS cellular and
CMRS mobile fee categories into one fee
category and as one fee code, thereby
eliminating the requirement for CMRS

62 See, e.g., Federal Communications
Commission, Regulatory Fees Fact Sheet: What You
Owe—Commercial Wireless Services for FY 2008 at
1 (rel. Aug. 2008).

63 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2006, MD Docket No. 06-68,
Report and Order, 21 FCC Rcd 8092, 8105,
paragraph 48 (2006).
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providers to separate their subscriber
counts into CMRS cellular and CMRS
mobile fee categories during the
regulatory fee payment process. This
consolidation of fee categories enabled
the Commission to process payments
more quickly and accurately. For FY
2009, we will continue this practice of
combining the CMRS cellular and
CMRS mobile fee categories into one
regulatory fee category.

3. Interstate Telecommunications
Service Providers (ITSP)

39. In FY 2007, we adopted a proposal
to round lines 14 (total subject
revenues) and 16 (total regulatory fee
owed) on FCC Form 159-W to the
nearest dollar. This revision enabled the
Commission to process the ITSP
regulatory fee payments more quickly
because rounding was performed in a
consistent manner and eliminated
processing issues that occurred in prior
years. In FY 2009, we will continue
rounding lines 14 and 16 when
calculating the FY 2009 ITSP fee
obligation, but as indicated earlier, we
will not be mailing out Form 159-W via
surface mail.

D. Payment of Regulatory Fees
1. Lock Box Bank

40. All lock box payments to the
Commission for FY 2009 will be
processed by U.S. Bank, St. Louis,
Missouri, and payable to the FCC. For
all regulatory fees, the address is:
Federal Communications Commission,
Regulatory Fees, P.O. Box 979084, St.
Louis, MO 63197-9000.

2. Receiving Bank for Wire Payments

41. The receiving bank for all wire
payments is the Federal Reserve Bank,
New York, New York (TREAS NYC).
When making a wire transfer, regulatees
must fax a copy of their Fee Filer
generated Form 159-E to U.S. Bank, St.
Louis, Missouri at (314) 418—4232 at
least one hour before initiating the wire
transfer (but on the same business day),
so as to not delay crediting their
account. Wire transfers initiated after
6:00 p.m. (EDT) will be credited the
next business day. Complete
instructions for making wire payments
are posted at http://www.fcc.gov/fees/
wiretran.html.

3. De Minimis Regulatory Fees

42. Regulatees whose total FY 2009
regulatory fee liability, including all
categories of fees for which payment is
due, is less than $10 are exempted from
payment of FY 2009 regulatory fees.

4. Standard Fee Calculations and
Payment Dates

43. The Commission will accept fee
payments made in advance of the
window for the payment of regulatory
fees. The responsibility for payment of
fees by service category is as follows:

e Media Services: Regulatory fees
must be paid for initial construction
permits (including construction permits
for digital television stations) that were
granted on or before October 1, 2008 for
AM/FM radio stations, analog VHF/UHF
full service television stations, and
satellite television stations. Regulatory
fees must be paid for all broadcast
facility licenses granted on or before
October 1, 2008. In instances where a
permit or license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the permit or license as of the
fee due date.

e Wireline (Common Carrier)
Services: Regulatory fees must be paid
for authorizations that were granted on
or before October 1, 2008. In instances
where a permit or license is transferred
or assigned after October 1, 2008,
responsibility for payment rests with the
holder of the permit or license as of the
fee due date. We note that audio
bridging service providers are included
in this category.64

o Wireless Services: CMRS cellular,
mobile, and messaging services (fees
based on number of subscribers or
telephone number count): Regulatory
fees must be paid for authorizations that
were granted on or before October 1,
2008. The number of subscribers, units,
or telephone numbers on December 31,
2008 will be used as the basis from
which to calculate the fee payment.

o The first eleven regulatory fee
categories in our Schedule of Regulatory
Fees (see Appendix C) pay ‘‘small multi-
year wireless regulatory fees.” Entities
pay these regulatory fees in advance for
the entire amount of their five-year or
ten-year term of initial license, and only
pay regulatory fees again when the
license is renewed or a new license is
obtained. We include these fee
categories in our Schedule of Regulatory
Fees to publicize our estimates of the
number of “small multi-year wireless”

64 Audio bridging services are toll
teleconferencing services, and audio bridging
service providers are required to contribute directly
to the universal service fund based on revenues
from these services. On June 30, 2008, the
Commission released the InterCall Order, in which
the Commission stated that InterCall, Inc. and all
similarly situated audio bridging service providers
are required to contribute directly to the universal
service fund. See Request for Review by InterCall,
Inc. of Decision of Universal Service Administrator,
CC Docket No. 96—45, Order, 23 FCC Rcd 10731
(2008) (“InterCall Order”).

licenses that will be renewed or newly
obtained in FY 2009.

e Multichannel Video Programming
Distributor Services (cable television
operators and CARS licensees):
Regulatory fees must be paid for the
number of basic cable television
subscribers as of December 31, 2008.65
Regulatory fees also must be paid for
CARS licenses that were granted on or
before October 1, 2008. In instances
where a CARS license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the license as of the fee due
date.

e International Services: Regulatory
fees must be paid for earth stations,
geostationary orbit space stations and
non-geostationary orbit satellite systems
that were licensed and operational on or
before October 1, 2008. In instances
where a license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the license as of the fee due
date. Regulatory fees will be paid for
international bearer circuits under our
newly adopted methodology pending a
90-day Congressional notification for
this permitted amendment; 66 if for any
reason the methodology change is not
instituted in FY 2009, the pre-FY 2009
methodology will be used to calculate
FY 2009 bearer circuit regulatory fees.

E. Enforcement

44. Regulatory fee payments must be
received and stamped at the lockbox
bank by the last day of the regulatory fee
filing window to be considered timely.
Section 9(c) of the Act requires us to
impose an additional charge as a
penalty for late payment of any
regulatory fee.6” A late payment penalty
of 25 percent of the unpaid amount of
the required regulatory fee will be
assessed on the first day following the
deadline date for filing of these fees.
Failure to pay regulatory fees and/or any
late penalty will subject regulatees to
sanctions, including those set forth in
§1.1910 of the Commission’s rules 68
and in the Debt Collection Improvement

65 Cable television system operators should
compute their basic subscribers as follows: Number
of single family dwellings + number of individual
households in multiple dwelling unit (apartments,
condominiums, mobile home parks, etc.) paying at
the basic subscriber rate + bulk rate customers +
courtesy and free service. Note: Bulk-Rate
Customers = Total annual bulk-rate charge divided
by basic annual subscription rate for individual
households. Operators may base their count on ““a
typical day in the last full week’ of December 2008,
rather than on a count as of December 31, 2008.

66 See Submarine Cable Order.

6747 U.S.C. 159(c).

68 See 47 CFR 1.1910.



40096

Federal Register/Vol. 74, No. 153/Tuesday, August 11, 2009/Rules and Regulations

Act of 1996 (DCIA).69 We also assess
administrative processing charges on
delinquent debts to recover additional
costs incurred in processing and
handling the related debt pursuant to
the DCIA and § 1.1940(d) of the
Commission’s rules.”® These
administrative processing charges will
be assessed on any delinquent
regulatory fee, in addition to the 25
percent late charge penalty. In case of
partial payments (underpayments) of
regulatory fees, the licensee will be
given credit for the amount paid, but if
it is later determined that the fee paid
is incorrect or not timely paid, then the
25 percent late charge penalty (and
other charges and/or sanctions, as
appropriate) will be assessed on the
portion that is not paid in a timely
manner.

45. We will withhold action on any
applications or other requests for
benefits filed by anyone who is
delinquent in any non-tax debts owed to
the Commission (including regulatory
fees) and will ultimately dismiss those
applications or other requests if
payment of the delinquent debt or other
satisfactory arrangement for payment is
not made.”? Failure to pay regulatory
fees can also result in the initiation of
a proceeding to revoke any and all
authorizations held by the entity
responsible for paying the delinquent
fee(s).

F. Final Regulatory Flexibility Analysis

46. As required by the Regulatory
Flexibility Act of 1980 (RFA),”2 the
Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
relating to this Report and Order. The
FRFA is set forth in Appendix F.

G. Congressional Review Act Analysis

47. The Commission will send a copy
of this Report and Order in a report to
be sent to Congress and the Government
Accountability Office, pursuant to the
Congressional Review Act.”3

H. Final Paperwork Reduction Act
Analysis

48. This Report and Order contains
modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA.74 Our proposed new form
for submarine cable operators is
attached as Appendix G. OMB and the
general public will be afforded an
opportunity to comment on the
modified information collection
requirements contained in this
proceeding. In addition, we note that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.” We received
no comment regarding such potential
small business burdens.

IV. Ordering Clauses

49. Accordingly, it is ordered that,
pursuant to sections 4(i) and (j), 9, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, and 303(r), this Report and
Order is hereby adopted.

50. It is further ordered that the FY
2009 section 9 regulatory fee assessment

requirements are adopted as specified
herein.

51. It is further ordered that part 1 of
the Commission’s rules is amended as
set forth in the Rule Changes, and these
rules shall become effective September
10, 2009.

52. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis in
Appendix F, to the Chief Counsel for
Advocacy of the U.S. Small Business
Administration.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 303(x), and
309.

m 2. Section 1.1152 is revised to read as
follows:

§1.1152 Schedule of annual regulatory
fees and filing locations for wireless radio
services.

Exclusive use services Fee
(per license) amount 1 Address
1. Land Mobile (Above 470 MHz and 220 MHz Local, Base Sta-
tion & SMRS) (47 CFR, Part 90)

(a) New, Renew/Mod (FCC 601 & 159) ....cceocvervreervreeienens $40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) .... 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) ...cccovveveneiienieeieieeeeene 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
220 MHz Nationwide
(a) New, Renew/Mod (FCC 601 & 159) .....cccevvvreerivneeiennens 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) .... 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) ....ccceeiiiiiniiiiieiieeieeieeene 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 40.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.

2. Microwave (47 CFR Pt. 101) (Private)
(a) New, Renew/Mod (FCC 601 & 159) .....ccceevvreeireneerennnns 30.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) .... 30.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.

69 Delinquent debt owed to the Commission
triggers application of the ‘“red light rule” which
requires offsets or holds on pending disbursements.
47 CFR 1.1910. In 2004, the Commission adopted
rules implementing the requirements of the DCIA.
See Amendment of Parts 0 and 1 of the
Commission’s Rules, MD Docket No. 02-339, Report
and Order, 19 FCC Rcd 6540 (2004); 47 CFR Part

1, Subpart O, Collection of Claims Owed the United
States.

7047 CFR 1.1940(d).

71 See 47 CFR 1.1161(c), 1.1164(f)(5), and 1.1910.

72 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(“SBREFA”), Public Law 104-121, Title II, 110 Stat.

847 (1996). The SBREFA was enacted as Title II of
the Contract With America Advancement Act of
1996 (CWAAA).

73 See 5 U.S.C. 801(a)(1)(A). The Congressional
Review Act is contained in Title II, 251, of the
CWAAA,; see Public Law 104-121, Title II, 251, 110
Stat. 868.

7444 U.S.C. 3507(d).
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Exclusive use services

Fee

(per license) amount 1 Address
(c) Renewal Only (FCC 601 & 159) ....ccceeiiveiniiiieeiieeieeiieee 30.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 30.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
3. 218-219 MHz Service
(a) New, Renew/Mod (FCC 601 & 159) .....ccccveiieiiiiiieiieene 65.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) .... 65.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) ....cccoeiiiiiiiiiiieiieeeecieeae 65.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 65.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
4. Shared Use Services
Land Mobile (Frequencies Below 470 MHz—except 220
MHz)
(a) New, Renew/Mod (FCC 601 & 159) ....ccocvevvreervnceienens 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) .... 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) ....ccceeiiveiniiiieeiieeieeiieee 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
General Mobile Radio Service
(a) New, Renew/Mod (FCC 605 & 159) ......cccceeiveiiieiennieene 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197—9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 605 & 159) .... 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 605 & 159) ....ccvvovvevreieeeereeeeenesisnens 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 605 & 159) .......... 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
Rural Radio (Part 22)
(a) New, Additional Facility, Major Renew/Mod (Electronic 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
Filing) (FCC 601 & 159).
(b) Renewal, Minor Renew/Mod (Electronic Filing) (FCC 601 20.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
& 159).
Marine Coast
(a) New, Renewal/Mod (FCC 601 & 159) ......ccccveiiiiieanenane 45.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renewal/Mod (Electronic Filing) (FCC 601 & 159) 45.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) ....ccceeiiiiiiiiiiieiieeieeceeee 45.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 601 & 159) .......... 45.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
Aviation Ground
(a) New, Renewal/Mod (FCC 601 & 159) ......ccccvevvcvveeienrennns 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renewal/Mod (Electronic Filing) (FCC 601 & 159) 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 601 & 159) .....cceeiveiniiiiienieeeeneeee 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Only) (FCC 601 & 159) ........... 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
Marine Ship
(a) New, Renewal/Mod (FCC 605 & 159) ......cccceveiiieieaninane 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renewal/Mod (Electronic Filing) (FCC 605 & 159) 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(c) Renewal Only (FCC 605 & 159) ....ccovvovvevreieeeireseenesisnens 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 605 & 159) .......... 10.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
Aviation Aircraft
(a) New, Renew/Mod (FCC 605 & 159) .....ccccccvvvevcveeeseneennnns 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) New, Renew/Mod (Electronic Filing) (FCC 605 & 159) .... 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197—9000.
(c) Renewal Only (FCC 605 & 159) .....ccceviveriiiriieenienieeieeene 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(d) Renewal Only (Electronic Filing) (FCC 605 & 159) 5.00 | FCC, P.O. Box 979097, St. Louis, MO 63197—9000.
5. Amateur Vanity Call Signs
(a) Initial or Renew (FCC 605 & 159) ......cccvrvvvivreeiieieeieeens 1.34 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(b) Initial or Renew (Electronic Filing) (FCC 605 & 159) ........ 1.34 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
6. CMRS Cellular/Mobile Services (per unit)
(OO 151 ) .182 | FCC, P.O. Box 979084, St. Louis, MO 63197—-9000.
7. CMRS Messaging Services (per unit)
(OO 151 ) .083 | FCC, P.O. Box 979084, St. Louis, MO 63197—-9000.
8. Broadband Radio Service
(formerly MMDS and MDS) ......ccoouiiiiiinieiieenee e 320 | FCC, P.O. Box 979084, St. Louis, MO 63197-9000.
9. Local Multipoint Distribution Service 320 | FCC, P.O. Box 979084, St. Louis, MO 63197-9000.

1Note that “small fees” are collected in advance for the entire license term. Therefore, the annual fee

m 3. Section 1.1153 is revised to read as

follows:

§1.1153 Schedule of annual regulatory
fees and filing locations for mass media

services.

amount shown in this table that is a
small fee (categories 1 through 5) must be multiplied by the 5- or 10-year license term, as appropriate, to arrive at the total amount of regulatory
fees owed. It should be further noted that application fees may also apply as detailed in §1.1102 of this chapter.
2These are standard fees that are to be paid in accordance with § 1.1157(b) of this chapter.
3These are standard fees that are to be paid in accordance with § 1.1157(b) of this chapter.

1. AM Class A

<=25,000 population
25,001-75,000 population ......
75,001-150,000 population ....

150,001-500,000 population ......

500,001-1,200,000 population
1,200,001-3,000,000 population

$675 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.

1,350
2,025
3,050
4,400
6,750
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>3,000,000 popUIatioN .......eeieiiieiiiiee et 8,100
2. AM Class B
<=25,000 POPUIALION ....c.eevveieieiiciieie et 550 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
25,001-75,000 population .........c.ceeeeeeiiiiiieeeee e 1,075
75,001-150,000 population ..........cccceeeiieeiiiieeiniee e 1,350
150,001-500,000 population ...... 2,300
500,001-1,200,000 population 3,500
1,200,001-3,000,000 population ........cccccuveerereriieeeeiree e 5,400
>3,000,000 popUIAtION ......eeeieiiieieiiee et 6,475
3. AM Class C
<=25,000 pOPUIALION ....c.eevveieieiiciieiecieete e 500 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
25,001-75,000 population .........c.ceeeeeeiiiiieieee e 750
75,001-150,000 population ..........cccceeeiieeiniieeiniee e 1,000
150,001-500,000 population ...... 1,500
500,001-1,200,000 population 2,500
1,200,001-3,000,000 population ........ccccceveerereriieeeeiiee e 3,750
>3,000,000 popUIAtION .......eeieiieieiiee et 4,750
4. AM Class D
<=25,000 pOPUIALION ....c.eevveieieiiciieiecieete e 575 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
25,001-75,000 population .........c.ceeeeeeiiiiieieee e 875
75,001-150,000 population ..........cccceeeieeriiiieniniee e 1,450
150,001-500,000 population ...... 1,725
500,001-1,200,000 population 2,875
1,200,001-3,000,000 population ........ccccceveercereriieeeeiieee s 4,600
>3,000,000 popUIALION ....c.eeeiiiieieiiee e 5,750
5. AM Construction Permit ..........cccceevvieeeiiiireeieeeeceee e e sseee e 400 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
6. FM Classes A, B1 and C3
<=25,000 population ........ccceeeieeeiiiiee e 650 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
25,001-75,000 population .........ccceeceeeiiiieeeniie e 1,325
75,001-150,000 population 1,825
150,001-500,000 population 2,800
500,001-1,200,000 population ........ccccceeeeeeeeiieieeeneeeenieeeeennn 4,450
1,200,001-3,000,000 population ........cccccceeeerieeeinieneniieee e 7,250
>3,000,000 population .......cceeeeeeeiiiiiieeee e 9,250
7. FM Classes B, C, C0O, C1 and C2
<=25,000 population ........ccceeeieeeiiiiee e 825 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
25,001-75,000 population .........cccooeceeeiniieeeiiee e 1,450
75,001-150,000 population 2,725
150,001-500,000 population 3,550
500,001-1,200,000 population ........ccccceeeeeeeeiieieeeneeeenieeeeennn 5,225
1,200,001-3,000,000 population ........ccccceeeerieeeiiieierieee e 8,350
>3,000,000 population 10,850
8. FM Construction Permits 650 | FCC, Radio, P.O. Box 979084, St. Louis, MO 63197-9000.
TV (47 CFR, Part 73) VHF Commercial
1. Markets 1 thru 10 ..o 77,575 | FCC, TV Branch, P.O. Box 979084, St. Louis, MO 63197-9000.
2. Markets 11 thru 25 . 60,550
3. Markets 26 thru 50 ..... 37,575
4. Markets 51 thru 100 22,950
5. Remaining Markets 5,950
6. Construction PErmitS ........cccceeveieeeiieieeeiiieeeeee e e e 5,950
UHF Commercial
1. Markets 1 thru 10 ..o 24,250 | FCC, UHF Commercial, P.O. Box 979084, St. Louis, MO,
63197-9000.
2. Markets 11 thru 25 ... 21,525
3. Markets 26 thru 50 13,350
4. Markets 51 thru 100 ......cooeeiiiiiiieee e 7,600
5. Remaining Markets .........cccooiiiiiiiiiiieieee e 1,950
6. Construction PErmitS ........cccceevcieeeiieiieeiiie e eeeee e e e 1,950
Satellite UHF/VHF Commercial
B 1Y =T = 1,275 | FCC Satellite TV P.O. Box 979084, St. Louis, MO 63197-9000.
2. Construction PermitS ..........cccoocieeeiiiiieiiiii et 650
Low Power TV, Class A TV, TV/FM Translator, & TV/FM Booster 400 | FCC, Low Power, P.O. Box 979084, St. Louis, MO 63197-9000.
(47 CFR Part 74).
Broadcast AUXIlIAry .........cccceoeuiiiiiniienieneee e 10 | FCC, Auxiliary, P.O. Box 979084, St. Louis, MO 63197-9000.

W 4. Section 1.1154 is revised to read as

follows:

§1.1154 Schedule of annual regulatory
charges and filing locations for common
carrier services.

Fee
amount

Address

Radio Facilities:
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Fee
amount Address
1. Microwave (Domestic Public Fixed) (Electronic Filing) $30.00 | FCC, P.O. Box 979097, St. Louis, MO 63197-9000.
(FCC Form 601 & 159).
Carriers:
1. Interstate Telephone Service Providers (per interstate and .00342 | FCC, Carriers, P.O. Box 979084, St. Louis, MO 63197-9000.
international end-user revenues (see FCC Form 499-A).

m 5. Section 1.1155 is revised to read as
follows:

§1.1155 Schedule of regulatory fees and
filing locations for cable television services.

Fee
amount Address
1. Cable Television Relay Service ..........ccocoeviiniieiiienienieeeee, $260 | FCC, Cable, P.O. Box 979084, St. Louis, MO 63197-9000.
2. Cable TV System (per subscriber) .........ccoceeviiriieiiniiciiceiene .88

m 6. Section 1.1156 is revised to read as
follows:

§1.1156 Schedule of regulatory fees and
filing locations for international services.

(a) The following schedule applies for
the listed services:

Fee category anﬁgﬁnt Address
(1) Space Stations (Geostationary Orbit) ..........ccceveririercrieenene $127,175 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
(2) Space Stations (Non-Geostationary Orbit) .........c.ccecervrieennenne 137,225 F(?(c)),o?ﬁternational, P.O. Box 979084, St. Louis, MO 63197—
(3) Earth Stations: Transmit/Receive & Transmit only (per author- 210 F(?(c)),o?ﬁternational, P.O. Box 979084, St. Louis, MO 63197—
ization or registration). 9000.

(b) (1) International Terrestrial and
Satellite. Regulatory fees for
International Bearer Circuits are to be
paid by facilities-based common carriers
that have active (used or leased)
international bearer circuits as of
December 31, of the prior year in any
terrestrial or satellite transmission
facility for the provision of service to an
end user or resale carrier, which

includes active circuits to themselves or
to their affiliates. In addition, non-
common carrier satellite operators must
pay a fee for each circuit sold or leased
to any customer, including themselves
or their affiliates, other than an
international common carrier
authorized by the Commission to
provide U.S. international common
carrier services. “Active circuits” for

these purposes include backup and
redundant circuits. In addition, whether
circuits are used specifically for voice or
data is not relevant in determining that
they are active circuits.

(2) The fee amount, per active 64 KB
circuit or equivalent will be determined
for each fiscal year. Payment, if mailed,
shall be sent to: FCC, International, P.O.
Box 979084, St. Louis, MO 63197-9000.

International terrestrial and satellite
(capacity as of December 31, 2008)

Fee amount Address

Terrestrial Common Carrier, Satellite Common Carrier,

Satellite Non-Common Carrier.

FCC, International, P.O. Box 979084, St. Louis, MO
63197-9000.

$0.75 per 64 KB Circuit

(c) Submarine cable: Regulatory fees
for submarine cable systems will be
paid annually, per cable landing license,
for all submarine cable systems

operating as of December 31 of the prior FCC, International, P.O. Box 979084, St.
year. The fee amount will be determined Louis, MO 63197-9000.

by the Commission for each fiscal year.

Payment, if mailed, shall be sent to:

(capadty 85 of December 31) amourt Address
< 2.5 GDPS e $15,075 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
2.5 Gbps or greater, but less than 5 Gbps ........cccccceeviiiiiiiienenn. 30,125 F(?(()),Oolﬁternational, P.O. Box 979084, St. Louis, MO 63197—
5 Gbps or greater, but less than 10 Gbps .......ccccovveeviiiiiniiceiene 60,250 FCg((:),O(:ﬁternational, P.O. Box 979084, St. Louis, MO 63197-
10 Gbps or greater, but less than 20 Gbps ........cccoeeveviiriieeieenne. 120,525 FCZ%Sthernational, P.O. Box 979084, St. Louis, MO 63197—
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Submarine cable systems Fee
(capacity as of December 31) amount Address
20 GDPS OF GreALEI .....eoieiiiieiiee ettt 241,025 | FCC, International, P.O. Box 979084, St. Louis, MO 63197-
9000.

Note: The following appendixes will not Appendix A
appear in the Code of Federal Regulations.

LIST OF COMMENTERS

Commenter

Abbreviated name

American Association Of PAging CaITIES .......cc.uiiuiiiiiiiii ettt ettt sttt e ab e e sae e et e e saeeebeesaeeeabeesateesee s
American Cable Association ....................

L I 3 P [ TSP
Bestel USA Inc., Hibernia Atlantic US LLC, and Level 3 Communications, LLC .
Coalition of Canadian-Based Service Providers ..........cccccceevieeeeiieessiieesieeeesnns
Independent Telephone and Telecommunications Alliance ..
Sprint Nextel ...,
Named State Broadcasters Associations .
United States TeleCOM ASSOCIALION ........cccieiiiiiiriiiiee e et et e et e e ettt e e st e e s saee e e s aeeesasaeeesasseeessseeesnseeesasseeeansneeesseeenane

AAPC.
ACA.
AT&T.

Joint Commenters.

Coalition.
ITTA.
Sprint.

State Associations.

USTelecom.

LiIsST OF COMMENTERS—REPLY COMMENTS

Commenter

Abbreviated name

F N - I L e TP PPR RSP
VErizON @nd VENHZON WIFEIESS ....ooiiiiiiieieiiee e e ettt e ettt e e e e e st e e e e e s et eeeeeeeeaansaeeeeeeesasnetaeeeeeeasastneeeeeeseannnsneeaeeeennns

AT&T.
Verizon.

Appendix B

CALCULATION OF FY 2009 REVENUE REQUIREMENTS AND PRO-RATA FEES

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are

submitted along with the application at the time the application is filed]

Pro-rated Computed Rounded

FY 2009 FY 2008 EY 2009 new new Expected

Fee category payment units Years revenue revenue FY 2009 FY 2009 FY 2009

estimate requirement reg?éitory reg?éitory revenue
PLMRS (Exclusive Us€) .......cccccvveeunene 1,200 10 460,000 501,932 42 40 480,000
PLMRS (Shared use) ........ccccccovvvueenen. 11,500 10 2,300,000 2,509,659 22 20 2,300,000
MICrowave ..........ccocerveeieeniieieceecee 7,500 10 1,960,000 2,138,666 29 30 2,250,000
218-219 MHz (Formerly IVDS) .. 3 10 1,800 1,964 65 65 1,950
Marine (Ship) ....cccooveeviiiieeneeee . 7,500 10 840,000 916,571 12 10 750,000
GMRS .. 11,000 5 350,000 381,905 7 5 275,000
Aviation (Aircraft) ......ccccoovviiiiiiinen 7,000 10 375,000 409,183 6 5 350,000
Marine (Coast) ...... . 275 10 108,500 118,390 43 45 123,750
Aviation (Ground) ............... 1,500 10 170,000 185,497 12 10 150,000
Amateur Vanity Call Signs . 15,000 10 184,500 201,318 1.34 1.34 201,000
AM Class A ... 65 1 227,500 248,238 3,819 3,825 248,625
AM Class B .... 1,567 1 2,737,000 2,986,494 1,906 1,900 2,977,300
AM Class C .... 938 1 958,375 1,045,737 1,115 1,125 1,055,250
AM Class D ......ccccoeeeueeee . 1,715 1 3,241,400 3,536,873 2,062 2,050 3,515,750
FM Classes A, B1 & C3 ............. . 3,045 1 6,764,000 7,405,656 2,432 2,425 7,384,125
FM Classes B, C, C0, C1 & C2 .. . 3,051 1 8,292,175 9,073,132 2,974 2,975 9,076,725
AM Construction Permits ............ . 107 1 39,425 43,019 402 400 42,800
FM Construction Permits* . . 224 1 179,400 145,600 650 650 145,600
Satellite TV ...ooovrviiireees " 127 1 149,225 162,828 1,282 1,275 161,925
Satellite TV Construction Permit . . 3 1 1,785 1,948 649 650 1,950
VHF Markets 1-10 ......ccccoceernennen. . 42 1 2,984,100 3,257,932 77,570 77,575 3,258,150
VHF Markets 11-25 .... . 55 1 3,050,925 3,330,848 60,561 60,550 3,330,250
VHF Markets 26-50 ........ccccocerciiiinens 75 1 2,581,425 2,818,550 37,581 37,575 2,818,125
VHF Markets 51-100 ........ccccceriviriieens 118 1 2,480,950 2,708,256 22,951 22,950 2,708,100
VHF Remaining Markets .... 200 1 1,092,000 1,191,542 5,958 5,950 1,190,000
VHF Construction Permits 1 . 3 1 22,400 17,850 5,950 5,950 17,850
UHF Markets 110 ....ccocviviieiiiiiceen, 87 1 1,931,475 2,109,219 24,244 24,250 2,109,750
UHF Markets 11-25 ......ccoooiiiiiiiceee, 81 1 1,596,950 1,744,200 21,533 21,525 1,743,525
UHF Markets 26-50 .... . 110 1 1,344,700 1,468,956 13,354 13,350 1,468,500
UHF Markets 51-100 .......ccccocvevrrnennn. 164 1 1,142,400 1,247,604 7,607 7,600 1,246,400
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CALCULATION OF FY 2009 REVENUE REQUIREMENTS AND PRO-RATA FEES—Continued

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are
submitted along with the application at the time the application is filed]

Pro-rated Computed Rounded
FY 2009 FY 2008 FY 2009 new new Expected
Fee category payment units Years revenue revenue FY 2009 FY 2009 FY 2009
estimate requirement reg?ele;tory reg?ele;tory revenue
UHF Remaining Markets ..................... 195 1 347,400 379,068 1,944 1,950 380,250
UHF Construction Permits 1 ................. 15 1 32,400 29,250 1,950 1,950 29,250
Broadcast Auxiliaries .........ccccceeeviinnnnns 27,500 1 276,000 301,159 11 10 275,000
LPTV/Translators/Boosters/Class A TV 3,450 1 1,277,500 1,393,952 404 400 1,380,000
CARS Stations ........ccccevveeeiennieeiiens 650 1 153,750 167,765 258 260 169,000
Cable TV Systems .......ccccceeveirieeneenns 64,500,000 1 51,840,000 56,565,522 0.8769 0.88 56,760,000
Interstate Telecommunication Service
Providers ......ccccccvveeiienieenee e, 46,800,000,000 1 146,638,000 | 160,004,920 0.0034189 0.00342 | 160,056,000
CMRS Mobile Services (Cellular/Public
MODIl€) ..eveeveecii e 276,000,000 1 44,200,000 48,280,138 0.1749 0.180 49,680,000
CMRS Messag. SEervices .......ccceveenne 7,000,000 1 560,000 560,000 0.080 0.080 560,000
BRS2 ..o, . 1,725 1 501,500 552,000 320 320 552,000
LMDS ..o 335 1 98,825 107,200 320 320 107,200
Per 64 kbps Int'| Bearer Circuits Ter-
restrial (Common) & Satellite (Com-
mon & Non-Common) 1,482,372 1 8,137,500 1,106,700 0.747 0.75 1,111,779
Submarine Cable Providers (see chart
in Appendix C)3 ......cccccevvieviiieciiens 32.44 T e 7,818,300 241,008 241,000 7,818,040
Earth Stations ........ccccceeeiiieiiininen, 4,050 1 780,000 851,102 210 210 850,500
Space Stations (Geostationary) ........... 87 1 10,140,500 11,064,866 127,182 127,175 11,064,225
Space Stations (Non-Geostationary .... 6 1 754,500 823,277 137,213 137,225 823,350
* * * Total Estimated Revenue to
be Collected .......cccevveeeiieciieiies | e ees | eerreenieea 313,305,285 | 341,814,783 | .ccovvciecieeces | ceeeieeeeeenenn 342,998,994
* * * Total Revenue Requirement | .....cccccvvvviiievenes | ceveeeennne 312,000,000 | 341,875,000 | .eeevveeevevinieens | vveeeeeeeeniinees 341,875,000
DiIfferenCe ....cooveviieeiieieeecieiies | e | e 1,305,285 89,783 | i | e 1,123,994

1The FM Construction Permit revenues and the VHF and UHF Construction Permit revenues were adjusted to set the regulatory fee to an
amount no higher than the lowest licensed fee for that class of service. The reductions in the FM Construction Permit revenues are offset by in-
creases in the revenue totals for FM radio stations. Similarly, reductions in the VHF and UHF Construction Permit revenues are offset by in-
creases in the revenue totals for VHF and UHF television stations, respectively.

2MDS/MMDS category was renamed Broadband Radio Service (BRS). See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s
Rules to Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500—
2690 MHz Bands, Report & Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165, 14169, paragraph 6 (2004).

3The chart at the end of Appendix C lists the submarine cable bearer circuit regulatory fees (common and non-common carrier basis) that re-
sulted from the adoption of the following proceedings: Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Second Report and
Order (MD Docket No. 08-65, RM—11312), released March 24, 2009; and Assessment and Collection of Regulatory Fees for Fiscal Year 2009
and Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Notice of Proposed Rulemaking and Order (MD Docket No. 09-65, MD
Docket No. 08-65), released on May 14, 2009.

Appendix C

FY 2009 SCHEDULE OF REGULATORY FEES

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are
submitted along with the application at the time the application is filed]

Annual reg-
Fee category ulatory fee
(U.S. $'s)

PLMRS (per license) (EXclusive USE) (47 CFR PArt 90) ...oc.eiiiiiiiiiiiieiieeiee sttt sttt et saeesteeste e s bt e she e e bt e sateembeeesseenbeesaseesaeesbeesaneens 40
Microwave (per liceNSE) (47 CFR PArt T07) ..ottt ettt a et bt e st e e b e e e bt e e bt e e et e eae e et e e as e e e bt e nateebeeaaneenseeenneen 30
218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR part 95) .. 65
Marine (Ship) (per station) (47 CFR part 80) .......ccccceririirierienieneeeeseeresie e 10
Marine (Coast) (per license) (47 CFR part 80) .......cccoecerveerncnne 45
General Mobile Radio Service (per license) (47 CFR part 95) .......cccoceeviirieennenne 5
Rural Radio (47 CFR part 22) (previously listed under the Land Mobile category) 20
PLMRS (Shared Use) (per license) (47 CFR PAM 90) .....coeiiiiiiiiiiieieatieie ettt sttt b s e st e s et e e nreeanesreesnesneesnennesinenns 20
Aviation (Aircraft) (per Station) (47 CFR PArt 87) ......eiiiiiiiiii ittt ettt b ettt e e ae e e bt e s st e e bt e sab e e bt e eabeeabeesateenseeeabeaabeeenneas 5
Aviation (Ground) (per license) (47 CFR part 87) ................. 10
Amateur Vanity Call Signs (per call sign) (47 CFR part 97) ......cccoviriiiniiiieeneeee 1.34
CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 and 90) ... 18
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 aNd 90) ......ccooirieriiriiniinieeite sttt sa e ee e e sre e 08
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FY 2009 SCHEDULE OF REGULATORY FEES—Continued

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are

submitted along with the application at the time the application is filed]

Annual reg-
Fee category ulatory fee
(U.S. $'s)
Broadband Radio Service (formerly MMDS/MDS) (per license) (47 CFR Part 21) ....ocoiiiiiiieiiiiereeie et
Local Multipoint Distribution Service (per call sign) (47 CFR, part 101) 320
AM Radio CONSIIUCHON PEIMILS ... .oiiiiiiii ittt sttt e e bt e s ae e e bt e saeeeabeasa e e e abe e saeeeabeeembe e beeeaeeeaaeesabeenbeeanbeesaseanseennnn 400
FM Radio CONSIIUCTION PEIMIS ....c..eiiiiiiiieiie ettt sttt she e h e e et e e b e e et e e bt e e ab e e sae e st e e eas e e b e e easeesaeeeneenaneeas 650
TV (47 CFR part 73) VHF Commercial:
[ =] (=T e O OOV P U PP 77,575
Markets 11-25 ... 60,550
Markets 26-50 ... 37,575
Markets 51-100 ......... 22,950
Remaining Markets ....... 5,950
(0o T g TS] ( (Uo7 (o] g T =110 111 PO PP RUPP 5,950
TV (47 CFR part 73) UHF Commercial:
[ =T =) 6T B PR UPPPPPPTTRIOt 24,250
Markets 11-25 ... 21,525
Markets 26-50 .... 13,350
IMAIKEES 51100 ....eiiiiiiiiiie e ettt e e e et e e e et e et e e e e e e e e e aaaeeeeaeeeeessaeseeaesaaansaeeeaeeesasssseeeaeaeaaassseseeaesaanansseeeaeeesansssseeeaeeeaannssnneeeesaannnnes 7,600
LR T=TaqE= Tl o 1Y =T = £ SRR SPRR 1,950
Construction Permits .........ccccoceeveeenen. 1,950
Satellite Television Stations (All Markets) ................ 1,275
Construction Permits—Satellite Television Stations ...........cccccvveiviiiiiincnieens 650
Low Power TV, Class A TV, TV/FM Translators & Boosters (47 CFR part 74) ..... 400
Broadcast Auxiliaries (47 CFR part 74) ......cccccieieiinieneneese e 10
CARS (47 CFR Pt 78) ...coveeeeceeeeeeeceeeeeeeeeeeeeeeesees e 260
Cable Television Systems (per subscriber) (47 CFR part 76) ............... .88
Interstate Telecommunication Service Providers (per revenue dOIAr) ..........ccociiiiiiiiiiiiceee et 00342
Earth Stations (47 CFR PAIT 25) ...c..eiiiiiiiiiiii ittt ettt e bt e s bt e e s bt e sae e e teeeas e e bt e eaee e beeeabeeabeeembeesaeeambeeenseanbeeanbeenneesaneanneeans 210
Space Stations (per operational station in geostationary orbit) (47 CFR part 25) also includes DBS Service (per operational sta-

HON) (47 CFR DA 100) ..oocvoeeeeeeeeeeeeeeeeeeeeeeeesteeeeeseeestesseesseeseesseeessesseessessessessseessesses st essesseeassenssesssssesseessaanssnseeassenssnsesassansenssennssnsnnans 127,175
Space Stations (per operational system in non-geostationary orbit) (47 CFR part 25) ... 137,225
International Bearer Circuits—Terrestrial/Satellites (per 64KB circuit) ..... .75
International Bearer Circuits—SUDMArNG CabI ..........ccoiiiiiiiiiiiiiee ettt na et nbe e e sr e anesneeieenneeeneen U

1See table below.

FY 2009 SCHEDULE OF REGULATORY FEES (Continued)
FY 2009 Radio Station Regulatory Fees
FM FM
: AM class | AM class | AM class | AM class classes classes
Population served A B c D A B1& | B.C,Co,
C3 C1 & C2
<= 25,000 ittt e et e te et e e beeeneeereaan $675 $550 $500 $575 $650 $825
25,001-75,000 ... 1,350 1,075 750 875 1,325 1,450
75,001-150,000 ..... 2,025 1,350 1,000 1,450 1,825 2,725
150,001-500,000 3,050 2,300 1,500 1,725 2,800 3,550
500,001—1,200,000 ....cceeeirirreeririeererreere et 4,400 3,500 2,500 2,875 4,450 5,225
1,200,001-3,000,00 ... 6,750 5,400 3,750 4,600 7,250 8,350
> 3,000,000 8,100 6,475 4,750 5,750 9,250 10,850
FY 2009 SCHEDULE OF REGULATORY FEES—INTERNATIONAL BEARER CIRCUITS—SUBMARINE CABLE
Submarine cable systems
(capacity as of December 31, 2008) Fee amount Address
<25 GDPS e s $15,075 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
9000.
2.5 Gbps or greater, but less than 5 Gbps ........cccceeceveienrinenen. 30,125 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—-
9000.
5 Gbps or greater, but less than 10 Gbps ........cccevvirieviicenen. 60,250 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—-
9000.
10 Gbps or greater, but less than 20 Gbps .......ccccceeveiiiieiennnns 120,525 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
9000.
20 Gbps Or greater ........cocccciieiiiiiiie e 241,025 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
9000.
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Appendix D

Sources of Payment Unit Estimates for
FY 2009

In order to calculate individual service fees
for FY 2009, we adjusted FY 2008 payment
units for each service to more accurately
reflect expected FY 2009 payment liabilities.
We obtained our updated estimates through
a variety of means. For example, we used
Commission licensee data bases, actual prior
year payment records and industry and trade
association projections when available. The
databases we consulted include our
Universal Licensing System (ULS),

International Bureau Filing System (IBFS),
Consolidated Database System (CDBS) and
Cable Operations and Licensing System
(COALS), as well as reports generated within
the Commission such as the Wireline
Competition Bureau’s Trends in Telephone
Service and the Wireless
Telecommunications Bureau’s Numbering
Resource Utilization Forecast.

We tried to obtain verification for these
estimates from multiple sources and, in all
cases, we compared FY 2009 estimates with
actual FY 2008 payment units to ensure that
our revised estimates were reasonable. Where
appropriate, we adjusted and/or rounded our
final estimates to take into consideration the

fact that certain variables that impact on the
number of payment units cannot yet be
estimated exactly. These include an
unknown number of waivers and/or
exemptions that may occur in FY 2009 and
the fact that, in many services, the number
of actual licensees or station operators
fluctuates from time to time due to economic,
technical, or other reasons. When we note,
for example, that our estimated FY 2009
payment units are based on FY 2008 actual
payment units, it does not necessarily mean
that our FY 2009 projection is exactly the
same number as FY 2008. We have either
rounded the FY 2009 number or adjusted it
slightly to account for these variables.

Fee category

Sources of payment unit estimates

Land Mobile (All), Microwave, 218-219 MHz, Marine
(Ship & Coast), Aviation (Aircraft & Ground), GMRS,
Amateur Vanity Call Signs, Domestic Public Fixed.

CMRS Cellular/Mobile Services .........ccccuveennn....

CMRS Messaging Services ......
AM/FM Radio Stations ..........

UHF/VHF Television Stations ...
AM/FM/TV Construction Permits

LPTV, Translators and Boosters, Class A Television
Broadcast AuXiliaries .........ccccvveeveeeeeciivieeeee e

BRS (formerly MDS/MMDS)
LMDS

Cable Television Relay Service (CARS) Stations
Cable Television System Subscribers ...............

Interstate Telecommunication Service Providers

Earth Stations ........cccceeoeveiiveeeie e

Space Stations (GSOs & NGSOs) .
International Bearer Circuits

Submarine Cable Licenses ..........ccccceveeecueeeennes

units.

FY 2008 payment units.

Based on IB license information.

Based on Wireless Telecommunications Bureau (WTB) projections of new applica-
tions and renewals taking into consideration existing Commission licensee data
bases. Aviation (Aircraft) and Marine (Ship) estimates have been adjusted to take
into consideration the licensing of portions of these services on a voluntary basis.

Based on WTB projection reports, and FY 08 payment data.

Based on WTB reports, and FY 08 payment data.

Based on CDBS data, adjusted for exemptions, and actual FY 2008 payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008 payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008 payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008 payment units.

Based on actual FY 2008 payment units.

Based on WTB reports and actual FY 2008 payment units.

Based on WTB reports and actual FY 2008 payment units.

Based on data from Media Bureau’s COALS data base and actual FY 2008 payment

Based on publicly available data sources for estimated subscriber counts and actual

Based on FCC Form 499-Q data for the four quarters of calendar year 2008, the
Wireline Competition Bureau projected the amount of calendar year 2008 revenue
that will be reported on 2008 FCC Form 499-A worksheets in April 2009.

Based on International Bureau (IB) licensing data and actual FY 2008 payment units.

Based on IB data reports and actual FY 2008 payment units.

Based on IB reports and submissions by licensees.

Appendix E

Factors, Measurements, and Calculations
That Go Into Determining Station Signal
Contours and Associated Population
Coverages

AM Stations

For stations with nondirectional daytime
antennas, the theoretical radiation was used
at all azimuths. For stations with directional
daytime antennas, specific information on
each day tower, including field ratio,
phasing, spacing and orientation was
retrieved, as well as the theoretical pattern
root-mean-square of the radiation in all
directions in the horizontal plane (RMS)
figure milliVolt per meter (mV/m) @ 1 km)
for the antenna system. The standard, or
modified standard if pertinent, horizontal
plane radiation pattern was calculated using
techniques and methods specified in 73.150
and 73.152 of the Commission’s rules.?
Radiation values were calculated for each of
360 radials around the transmitter site. Next,
estimated soil conductivity data was
retrieved from a data base representing the

147 CFR 73.150 and 73.152.

information in FCC Figure R3.2 Using the
calculated horizontal radiation values, and
the retrieved soil conductivity data, the
distance to the principal community (5 mV/
m) contour was predicted for each of the 360
radials. The resulting distance to principal
community contours were used to form a
geographical polygon. Population counting
was accomplished by determining which
2,000 block centroids were contained in the
polygon. (A block centroid is the center point
of a small area containing population as
computed by the U.S. Census Bureau.) The
sum of the population figures for all enclosed
blocks represents the total population for the
predicted principal community coverage
area.

FM Stations

The greater of the horizontal or vertical
effective radiated power (ERP) (kW) and
respective height above average terrain
(HAAT) (m) combination was used. Where
the antenna height above mean sea level
(HAMSL) was available, it was used in lieu
of the average HAAT figure to calculate
specific HAAT figures for each of 360 radials

2 See Map of Estimated Effective Ground
Conductivity in the United States, 47 CFR 73.190
Figure R3.

under study. Any available directional
pattern information was applied as well, to
produce a radial-specific ERP figure. The
HAAT and ERP figures were used in
conjunction with the Field Strength (50-50)
propagation curves specified in 47 CFR
73.313 of the Commission’s rules to predict
the distance to the principal community (70
dBu (decibel above 1 microVolt per meter) or
3.17 mV/m) contour for each of the 360
radials.3 The resulting distance to principal
community contours were used to form a
geographical polygon. Population counting
was accomplished by determining which
2,000 block centroids were contained in the
polygon. The sum of the population figures
for all enclosed blocks represents the total
population for the predicted principal
community coverage area.

Appendix F

Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility
Act (RFA),* the Commission prepared an

347 CFR 73.313.

15 U.S.C. 603. The RFA, 5 U.S.C. 601-612 has
been amended by the Contract With America
Advancement Act of 1996, Public Law 104-121,

Continued
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Initial Regulatory Flexibility Analysis (IRFA)
of the possible significant economic impact
on small entities by the policies and rules
proposed in its Notice of Proposed
Rulemaking.2 Written public comments were
sought on the FY 2009 fees proposal,
including comments on the IRFA. This
present Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.3

I. Need for, and Objectives of, the Report and
Order

2. This rulemaking proceeding was
initiated for the Commission to amend its
Schedule of Regulatory Fees in the amount
of $341,875,000, which is the amount that
Congress has required the Commission to
recover. The Commission seeks to collect the
necessary amount through its revised
Schedule of Regulatory Fees in the most
efficient manner possible and without undue
public burden.

II. Summary of Significant Issues Raised by
Public Comments in Response to the IRFA

3. No parties have raised issues in response
to the IRFA.

III. Description and Estimate of the Number
of Small Entities to Which the Rules Will
Apply

4. The RFA directs agencies to provide a
description of, and where feasible, an
estimate of the number of small entities that
may be affected by the proposed rules and
policies, if adopted.# The RFA generally
defines the term ““small entity” as having the
same meaning as the terms ‘“‘small business,”
“small organization,” and “small
governmental jurisdiction.” 5 In addition, the
term ““small business’” has the same meaning
as the term ‘“‘small business concern” under
the Small Business Act.6 A “small business
concern” is one which: (1) Is independently
owned and operated; (2) is not dominant in
its field of operation; and (3) satisfies any
additional criteria established by the SBA.”

5. Small Businesses. Nationwide, there are
a total of approximately 27.2 million small
businesses, according to the SBA.8

110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

2 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2009, MD Docket No. 09-65,
Notice of Proposed Rulemaking and Order, (rel.
May 14, 2009) (FY 2009 NPRM and Order).

35 U.S.C. 604.

45 U.S.C. 603(b)(3).

55 U.S.C. 601(6).

65 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

715 U.S.C. 632.

8 See SBA, Office of Advocacy, ‘“Frequently
Asked Questions,” http://web.sba.gov/faqs
(accessed Jan. 2009).

6. Small Organizations. Nationwide, there
are approximately 1.6 million small
organizations.?

7. Small Governmental Jurisdictions. The
term ‘““small governmental jurisdiction” is
defined generally as “governments of cities,
towns, townships, villages, school districts,
or special districts, with a population of less
than fifty thousand.” 10 Census Bureau data
for 2002 indicate that there were 87,525 local
governmental jurisdictions in the United
States.1? We estimate that, of this total,
84,377 entities were “small governmental
jurisdictions.” 12 Thus, we estimate that most
governmental jurisdictions are small.

8. We have included small incumbent local
exchange carriers in this present RFA
analysis. As noted above, a “small business”
under the RFA is one that, inter alia, meets
the pertinent small business size standard
(e.g., a telephone communications business
having 1,500 or fewer employees), and “is
not dominant in its field of operation.” 13 The
SBA’s Office of Advocacy contends that, for
RFA purposes, small incumbent local
exchange carriers are not dominant in their
field of operation because any such
dominance is not ‘“national” in scope.1* We
have therefore included small incumbent
local exchange carriers in this RFA analysis,
although we emphasize that this RFA action
has no effect on Commission analyses and
determinations in other, non-RFA contexts.

9. Incumbent Local Exchange Carriers
(ILECs). Neither the Commission nor the SBA
has developed a small business size standard
specifically for incumbent local exchange
services. The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under that
size standard, such a business is small if it
has 1,500 or fewer employees.15 According to
Commission data,1® 1,311 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,311 carriers, an estimated
1,024 have 1,500 or fewer employees and 287

9Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

105 U.S.C. 601(5).

117.S. Census Bureau, Statistical Abstract of the
United States: 2006, Section 8, p. 272, Table 415.

12 We assume that the villages, school districts,
and special districts are small, and total 48,558. See
U.S. Census Bureau, Statistical Abstract of the
United States: 2006, section 8, p. 273, Table 417.
For 2002, Census Bureau data indicate that the total
number of county, municipal, and township
governments nationwide was 38,967, of which
35,819 were small. Id.

1315 U.S.C. 632.

14 Letter from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to William E. Kennard, Chairman,
FCC (May 27, 1999). The Small Business Act
contains a definition of ‘“small-business concern,”
which the RFA incorporates into its own definition
of “small business.” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA). SBA
regulations interpret “small business concern” to
include the concept of dominance on a national
basis. See 13 CFR 121.102(b).

1513 CFR 121.201, North American Industry
Classification System (NAICS) code 517110.

16 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, Page 5-5 (Aug.
2008) (Trends in Telephone Service). This source
uses data that are current as of November 1, 2006.

have more than 1,500 employees.
Consequently, the Commission estimates that
most providers of incumbent local exchange
service are small businesses that may be
affected by our proposed action.

10. Competitive Local Exchange Carriers
(CLEGs), Competitive Access Providers
(CAPs), “Shared-Tenant Service Providers,”
and “Other Local Service Providers.” Neither
the Commission nor the SBA has developed
a small business size standard specifically for
these service providers. The appropriate size
standard under SBA rules is for the category
Wired Telecommunications Carriers. Under
that size standard, such a business is small
if it has 1,500 or fewer employees.1”
According to Commission data,8 1005
carriers have reported that they are engaged
in the provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 1005
carriers, an estimated 918 have 1,500 or
fewer employees and 87 have more than
1,500 employees. In addition, 16 carriers
have reported that they are ““Shared-Tenant
Service Providers,” and all 16 are estimated
to have 1,500 or fewer employees. In
addition, 89 carriers have reported that they
are ““‘Other Local Service Providers.” Of the
89, all have 1,500 or fewer employees.
Consequently, the Commission estimates that
most providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are small
entities that may be affected by our proposed
action.

11. Local Resellers. The SBA has
developed a small business size standard for
the category of Telecommunications
Resellers. Under that size standard, such a
business is small if it has 1,500 or fewer
employees.1® According to Commission
data,20 151 carriers have reported that they
are engaged in the provision of local resale
services. Of these, an estimated 149 have
1,500 or fewer employees and two have more
than 1,500 employees. Consequently, the
Commission estimates that the majority of
local resellers are small entities that may be
affected by our proposed action.

12. Toll Resellers. The SBA has developed
a small business size standard for the
category of Telecommunications Resellers.
Under that size standard, such a business is
small if it has 1,500 or fewer employees.21
According to Commission data,?2 815 carriers
have reported that they are engaged in the
provision of toll resale services. Of these, an
estimated 787 have 1,500 or fewer employees
and 28 have more than 1,500 employees.
Consequently, the Commission estimates that
the majority of toll resellers are small entities
that may be affected by our proposed action.

13. Payphone Service Providers (PSPs).
Neither the Commission nor the SBA has
developed a small business size standard
specifically for payphone services providers.
The appropriate size standard under SBA

1713 CFR 121.201, NAICS code 517110.
18 “Trends in Telephone Service’ at Table 5.3.
1913 CFR 121.201, NAICS code 517310.
20 “Trends in Telephone Service” at Table 5.3.
2113 CFR 121.201, NAICS code 517310.
22“Trends in Telephone Service” at Table 5.3.
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rules is for the category Wired
Telecommunications Carriers. Under that
size standard, such a business is small if it
has 1,500 or fewer employees.23 According to
Commission data,24 526 carriers have
reported that they are engaged in the
provision of payphone services. Of these, an
estimated 524 have 1,500 or fewer employees
and two have more than 1,500 employees.
Consequently, the Commission estimates that
the majority of payphone service providers
are small entities that may be affected by our
proposed action.

14. Interexchange Carriers (IXCs). Neither
the Commission nor the SBA has developed
a small business size standard specifically for
providers of interexchange services. The
appropriate size standard under SBA rules is
for the category Wired Telecommunications
Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer
employees.25 According to Commission
data,26 300 carriers have reported that they
are engaged in the provision of interexchange
service. Of these, an estimated 268 have
1,500 or fewer employees and 32 have more
than 1,500 employees. Consequently, the
Commission estimates that the majority of
IXCs are small entities that may be affected
by our proposed action.

15. Operator Service Providers (OSPs).
Neither the Commission nor the SBA has
developed a small business size standard
specifically for operator service providers.
The appropriate size standard under SBA
rules is for the category Wired
Telecommunications Carriers. Under that
size standard, such a business is small if it
has 1,500 or fewer employees.27 According to
Commission data,28 28 carriers have reported
that they are engaged in the provision of
operator services. Of these, an estimated 27
have 1,500 or fewer employees and one has
more than 1,500 employees. Consequently,
the Commission estimates that the majority
of OSPs are small entities that may be
affected by our proposed action.

16. Prepaid Calling Card Providers. Neither
the Commission nor the SBA has developed
a small business size standard specifically for
prepaid calling card providers. The
appropriate size standard under SBA rules is
for the category Telecommunications
Resellers. Under that size standard, such a
business is small if it has 1,500 or fewer
employees.2® According to Commission
data,30 88 carriers have reported that they are
engaged in the provision of prepaid calling
cards. Of these, an estimated 85 have 1,500
or fewer employees and three have more than
1,500 employees. Consequently, the
Commission estimates that the majority of
prepaid calling card providers are small
entities that may be affected by our proposed
action.

233 CFR 121.201, NAICS code 517110.

24 “Trends in Telephone Service” at Table 5.3.
2513 CFR 121.201, NAICS code 517110.

26 “Trends in Telephone Service” at Table 5.3.
2713 CFR 121.201, NAICS code 517110.

28 “Trends in Telephone Service” at Table 5.3.
2913 CFR 121.201, NAICS code 517310.

30 “Trends in Telephone Service” at Table 5.3.

17. 800 and 800-Like Service
Subscribers.31 Neither the Commission nor
the SBA has developed a small business size
standard specifically for 800 and 800-like
service (toll free) subscribers. The
appropriate size standard under SBA rules is
for the category Telecommunications
Resellers. Under that size standard, such a
business is small if it has 1,500 or fewer
employees.32 The most reliable source of
information regarding the number of these
service subscribers appears to be data the
Commission receives from Database Service
Management on the 800, 866, 877, and 888
numbers in use.33 According to our data, at
the end of December 2007, the number of 800
numbers assigned was 7,860,000; the number
of 888 numbers assigned was 5,210,184; the
number of 877 numbers assigned was
4,388,682; and the number of 866 numbers
assigned was 7,029,116. We do not have data
specifying the number of these subscribers
that are independently owned and operated
or have 1,500 or fewer employees, and thus
are unable at this time to estimate with
greater precision the number of toll free
subscribers that would qualify as small
businesses under the SBA size standard.
Consequently, we estimate that there are
7,860,000 or fewer small entity 800
subscribers; 5,210,184 or fewer small entity
888 subscribers; 4,388,682 or fewer small
entity 877 subscribers, and 7,029,116 or
fewer entity 866 subscribers.

18. Satellite Telecommunications and All
Other Telecommunications. These two
economic census categories address the
satellite industry. The first category has a
small business size standard of $15 million
or less in average annual receipts, under SBA
rules.34 The second has a size standard of $25
million or less in annual receipts.3% The most
current Census Bureau data in this context,
however, are from the (last) economic census
of 2002, and we will use those figures to
gauge the prevalence of small businesses in
these categories.36

19. The category of Satellite
Telecommunications “comprises
establishments primarily engaged in
providing telecommunications services to
other establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.”” 37 For this category,
Census Bureau data for 2002 show that there
were a total of 371 firms that operated for the
entire year.38 Of this total, 307 firms had

31'We include all toll-free number subscribers in
this category.

3213 CFR 121.201, NAICS code 517310.

33 “Trends in Telephone Service’” at Tables 18.4,
18.5, 18.6, and 18.7.

3413 CFR 121.201, NAICS code 517410.

3513 CFR 121.201, NAICS code 517919.

3613 CFR 121.201, NAICS codes 517410 and
517910 (2002).

37U.S. Census Bureau, 2007 NAICS Definitions,
“517410 Satellite Telecommunications”; http://
www.census.gov/naics/2007/def/ND517410.HTM.

38 .S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517410 (issued Nov. 2005).

annual receipts of under $10 million, and 26
firms had receipts of $10 million to
$24,999,999.39 Consequently, we estimate
that the majority of Satellite
Telecommunications firms are small entities
that might be affected by our action.

20. The second category of All Other
Telecommunications comprises, inter alia,
“establishments primarily engaged in
providing specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar station
operation. This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one or
more terrestrial systems and capable of
transmitting telecommunications to, and
receiving telecommunications from, satellite
systems.” 40 For this category, Census Bureau
data for 2002 show that there were a total of
332 firms that operated for the entire year.4?
Of this total, 303 firms had annual receipts
of under $10 million and 15 firms had annual
receipts of $10 million to $24,999,999.42
Consequently, we estimate that the majority
of All Other Telecommunications firms are
small entities that might be affected by our
action.

21. Wireless Telecommunications Carriers
(except Satellite). This category includes
cellular, PCS, and certain SMR. Since 2007,
the Census Bureau has placed wireless firms
within this new, broad, economic census
category.43 Prior to that time, such firms were
within the now-superseded categories of
“Paging” and ““Cellular and Other Wireless
Telecommunications.” 44 Under the present
and prior categories, the SBA has deemed a
wireless business to be small if it has 1,500
or fewer employees.#5 Because Census
Bureau data are not yet available for the new
category, we will estimate small business
prevalence using the prior categories and
associated data. For the category of Paging,
data for 2002 show that there were 807 firms
that operated for the entire year.46 Of this

39 Id. An additional 38 firms had annual receipts
of $25 million or more.

407J.S. Census Bureau, 2007 NAICS Definitions,
“517919 All Other Telecommunications’; http://
www.census.gov/naics/2007/def/
ND517919.HTM#N517919.

41U.8S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517910 (issued Nov. 2005).

42 Jd. An additional 14 firms had annual receipts
of $25 million or more.

431.8S. Census Bureau, 2007 NAICS Definitions,
517210 Wireless Telecommunications Categories
(Except Satellite)”; http://www.census.gov/naics/
2007/def/ND517210.HTM#N517210.

441J.S. Census Bureau, 2002 NAICS Definitions,
“517211 Paging”’; http://www.census.gov/epcd/
naics02/def/NDEF517.HTM.; U.S. Census Bureau,
2002 NAICS Definitions, “517212 Cellular and
Other Wireless Telecommunications’’; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

4513 CFR 121.201, NAICS code 517210 (2007
NAICS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAICS).

46 U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211 (issued Nov. 2005).
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total, 804 firms had employment of 999 or
fewer employees, and three firms had
employment of 1,000 employees or more.%”
For the category of Cellular and Other
Wireless Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year.#8 Of this total,
1,378 firms had employment of 999 or fewer
employees, and 19 firms had employment of
1,000 employees or more.4° Thus, we
estimate that the majority of wireless firms
are small.

22. Internet Service Providers. The 2007
Economic Gensus places these providers,
which includes voice over Internet protocol
(VoIP) providers, in the category of All Other
Telecommunications.5° The SBA small
business size standard for such firms is:
Those having annual average receipts of $25
million or less.51 The most current Census
Bureau data on such entities, however, are
the 2002 data for the previous census
category 52 called Internet Service Providers.
The 2002 data show that there were 2,529
such firms that operated for the entire year.53
Of those, 2,437 firms had annual receipts of
under $10 million, and an additional 47
firms had receipts of between $10 million
and
$24,999,999.54 Consequently, we estimate
that the majority of ISP firms are small
entities that may be affected by our action.

23. Common Carrier Paging. As noted, the
SBA has developed a small business size
standard for Wireless Telecommunications
Carriers (except Satellite) firms within the
broad economic census categories of
“Cellular and Other Wireless
Telecommunications.” 55 Since 2007, the
Census Bureau has placed wireless firms
within this new, broad, economic census
category.5¢ Prior to that time, such firms were
within the now-superseded categories of
“Paging” and “Cellular and Other Wireless

47 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

481J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212 (issued Nov. 2005).

49 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with ‘1,000
employees or more.”

501J.S. Census Bureau, 2007 NAICS Definitions,
517919 All Other Telecommunications”; http://
www.census.gov/naics/2007/def/
ND517919.HTM#N517919.

5113 CFR 121.201, NAICS code 517919 (updated
for inflation in 2008).

521U.S. Census Bureau, 2002 NAICS Definitions:
518111 Internet Service Providers”; http://
www.census.gov/epcd/naics02/def/NDEF518. HTM.

53U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),’
Table 4, NAICS code 518111 (issued Nov. 2005).

54 An additional 45 firms had receipts of $25
million or more.

5513 CFR 121.201, NAICS code 517212.

56 U.S. Census Bureau, 2007 NAICS Definitions,
517210 Wireless Telecommunications Categories
(Except Satellite)”; http://www.census.gov/naics/
2007/def/ND517210.HTM#N517210.

s

Telecommunications.” 57 Under the present
and prior categories, the SBA has deemed a
wireless business to be small if it has 1,500
or fewer employees.58 Because Census
Bureau data are not yet available for the new
category, we will estimate small business
prevalence using the prior categories and
associated data. For the category of Paging,
data for 2002 show that there were 807 firms
that operated for the entire year.59 Of this
total, 804 firms had employment of 999 or
fewer employees, and three firms had
employment of 1,000 employees or more.60
For the category of Cellular and Other
Wireless Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year.61 Of this total,
1,378 firms had employment of 999 or fewer
employees, and 19 firms had employment of
1,000 employees or more.62 Thus, we
estimate that the majority of wireless firms
are small.

24. In addition, in the Paging Second
Report and Order, the Commission adopted
a size standard for “small businesses” for
purposes of determining their eligibility for
special provisions such as bidding credits
and installment payments.63 A small
business is an entity that, together with its
affiliates and controlling principals, has
average gross revenues not exceeding $15
million for the preceding three years.6¢ The
SBA has approved this definition.65 An
auction of Metropolitan Economic Area

57U.S. Census Bureau, 2002 NAICS Definitions,
“517211 Paging”’; http://www.census.gov/epcd/
naics02/def/NDEF517.HTM; U.S. Census Bureau,
2002 NAICS Definitions, “517212 Cellular and
Other Wireless Telecommunications”; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

5813 CFR 121.201, NAICS code 517210 (2007
NAICS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAICS).

59U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211 (issued Nov. 2005).

60 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1,000
employees or more.”

611.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212 (issued Nov. 2005).

62 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1,000
employees or more.”

63 Revision of Part 22 and Part 90 of the
Commission’s Rules to Facilitate Future
Development of Paging Systems, Second Report and
Order, 12 FCC Rcd 2732, 2811-2812, paras. 178—
181 (Paging Second Report and Order); see also
Revision of Part 22 and Part 90 of the Commission’s
Rules to Facilitate Future Development of Paging
Systems, Memorandum Opinion and Order on
Reconsideration, 14 FCC Rcd 10030, 10085-10088,
paragraphs 98107 (1999).

64 Paging Second Report and Order, 12 FCC Red
at 2811, paragraph 179.

65 See Letter from Aida Alvarez, Administrator,
SBA, to Amy Zoslov, Chief, Auctions and Industry
Analysis Division, Wireless Telecommunications
Bureau (“WTB”), FCC (Dec. 2, 1998) (Alvarez Letter
1998).

(MEA) licenses commenced on February 24,
2000, and closed on March 2, 2000. Of the
2,499 licenses auctioned, 985 were sold.56
Fifty-seven companies claiming small
business status won 440 licenses.6” An
auction of MEA and Economic Area (EA)
licenses commenced on October 30, 2001,
and closed on December 5, 2001. Of the
15,514 licenses auctioned, 5,323 were sold.68
One hundred thirty-two companies claiming
small business status purchased 3,724
licenses. A third auction, consisting of 8,874
licenses in each of 175 EAs and 1,328
licenses in all but three of the 51 MEAs
commenced on May 13, 2003, and closed on
May 28, 2003. Seventy-seven bidders
claiming small or very small business status
won 2,093 licenses.69

25. Currently, there are approximately
74,000 Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 281 carriers reported that
they were engaged in the provision of
“paging and messaging” services.”? Of these,
an estimated 279 have 1,500 or fewer
employees and two have more than 1,500
employees.”? We estimate that the majority of
common carrier paging providers would
qualify as small entities under the SBA
definition.

26. Wireless Communications Services.
This service can be used for fixed, mobile,
radiolocation, and digital audio broadcasting
satellite uses. The Commission defined
“small business” for the wireless
communications services (WCS) auction as
an entity with average gross revenues of $40
million for each of the three preceding years,
and a “very small business” as an entity with
average gross revenues of $15 million for
each of the three preceding years.”2 The SBA
has approved these definitions.”3 The
Commission auctioned geographic area
licenses in the WCS service. In the auction,
which commenced on April 15, 1997 and
closed on April 25, 1997, there were seven
bidders that won 31 licenses that qualified as
very small business entities, and one bidder
that won one license that qualified as a small
business entity.

27.1670-1675 MHz Services. An auction
for one license in the 1670-1675 MHz band
commenced on April 30, 2003 and closed the
same day. One license was awarded. The
winning bidder was not a small entity.

28. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and specialized
mobile radio telephony carriers. As noted,
the SBA has developed a small business size

66 See “929 and 931 MHz Paging Auction Closes,”
Public Notice, 15 FCC Rcd 4858 (WTB 2000).

67 See id.

68 See “Lower and Upper Paging Band Auction
Closes,” Public Notice, 16 FCC Rcd 21821 (WTB
2002).

69 See “Lower and Upper Paging Bands Auction
Closes,” Public Notice, 18 FCC Rcd 11154 (WTB
2003).

70 “Trends in Telephone Service” at Table 5.3.

71“Trends in Telephone Service’ at Table 5.3.

72 Amendment of the Commission’s Rules to
Establish Part 27, the Wireless Communications
Service (WCS), Report and Order, 12 FCC Red
10785, 10879, para. 194 (1997).

73 See Alvarez Letter 1998.
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standard for Wireless Telecommunications
Carriers (except Satellite).”+ Under the SBA
small business size standard, a business is
small if it has 1,500 or fewer employees.”5
According to Trends in Telephone Service
data, 434 carriers reported that they were
engaged in wireless telephony.?¢ Of these, an
estimated 222 have 1,500 or fewer employees
and 212 have more than 1,500 employees.?”
We have estimated that 222 of these are small
under the SBA small business size standard.

29. Broadband Personal Communications
Service. The broadband personal
communications services (PCS) spectrum is
divided into six frequency blocks designated
A through F, and the Commission has held
auctions for each block. The Commission has
created a small business size standard for
Blocks C and F as an entity that has average
gross revenues of less than $40 million in the
three previous calendar years.”8 For Block F,
an additional small business size standard for
“very small business” was added and is
defined as an entity that, together with its
affiliates, has average gross revenues of not
more than $15 million for the preceding three
calendar years.?? These small business size
standards, in the context of broadband PCS
auctions, have been approved by the SBA.80
No small businesses within the SBA-
approved small business size standards bid
successfully for licenses in Blocks A and B.
There were 90 winning bidders that qualified
as small entities in the Block C auctions. A
total of 93 “small” and ““very small”” business
bidders won approximately 40 percent of the
1,479 licenses for Blocks D, E, and F.81 On
March 23, 1999, the Commission reauctioned
155 C, D, E, and F Block licenses; there were
113 small business winning bidders.82

30. On January 26, 2001, the Commission
completed the auction of 422 C and F
Broadband PCS licenses in Auction No. 35.
Of the 35 winning bidders in this auction, 29
qualified as “small” or “very small”
businesses.83 Subsequent events, concerning
Auction 35, including judicial and agency
determinations, resulted in a total of 163 C
and F Block licenses being available for
grant. On February 15, 2005, the Commission
completed an auction of 188 C block licenses
and 21 F block licenses in Auction No. 58.
There were 24 winning bidders for 217

7413 CFR 121.201, NAICS code 517210.

751d.

76 “Trends in Telephone Service” at Table 5.3.

77 “Trends in Telephone Service” at Table 5.3.

78 See Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, 11 FCC Rcd 7824,
7850-7852, paras. 57—60 (1996) (PCS Report and
Order); see also 47 CFR 24.720(b).

79 See PCS Report and Order, 11 FCC Red at 7852,
para. 60.

80 See Alvarez Letter 1998.

81FCC News, “Broadband PCS, D, E and F Block
Auction Closes,” No. 71744 (rel. Jan. 14, 1997).

82 See “C, D, E, and F Block Broadband PCS
Auction Closes,” Public Notice, 14 FCC Rcd 6688
(WTB 1999).

83 See “C and F Block Broadband PCS Auction
Closes; Winning Bidders Announced,” Public
Notice, 16 FCC Red 2339 (2001).

licenses.84 Of the 24 winning bidders, 16
claimed small business status and won 156
licenses. On May 21, 2007, the Commission
completed an auction of 33 licenses in the A,
C, and F Blocks in Auction No. 71.85 Of the
14 winning bidders, six were designated
entities.86

31. Narrowband Personal Communications
Services. The Commission held an auction
for Narrowband PCS licenses that
commenced on July 25, 1994, and closed on
July 29, 1994. A second auction commenced
on October 26, 1994 and closed on November
8, 1994. For purposes of the first two
Narrowband PCS auctions, “small
businesses” were entities with average gross
revenues for the prior three calendar years of
$40 million or less.8” Through these
auctions, the Commission awarded a total of
41 licenses, 11 of which were obtained by
four small businesses.88 To ensure
meaningful participation by small business
entities in future auctions, the Commission
adopted a two-tiered small business size
standard in the Narrowband PCS Second
Report and Order.82 A “small business” is an
entity that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of not
more than $40 million.% A “very small
business” is an entity that, together with
affiliates and controlling interests, has
average gross revenues for the three
preceding years of not more than $15
million.?? The SBA has approved these small
business size standards.92 A third auction
commenced on October 3, 2001 and closed
on October 16, 2001. Here, five bidders won
317 (Metropolitan Trading Areas and
nationwide) licenses.?3 Three of these
claimed status as a small or very small entity
and won 311 licenses.

32. Lower 700 MHz Band Licenses. The
Commission previously adopted criteria for
defining three groups of small businesses for

84 See “Broadband PCS Spectrum Auction Closes;
Winning Bidders Announced for Auction No. 58,”
Public Notice, 20 FCC Red 3703 (2005).

85 See “Auction of Broadband PCS Spectrum
Licenses Closes; Winning Bidders Announced for
Auction No. 71,” Public Notice, 22 FCC Rcd 9247
(2007).

86 Id.

87 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding
Narrowband PCS, Third Memorandum Opinion and
Order and Further Notice of Proposed Rulemaking,
10 FCC Rcd 175, 196, para. 46 (1994).

88 See “ Announcing the High Bidders in the
Auction of ten Nationwide Narrowband PCS
Licenses, Winning Bids Total $617,006,674,” Public
Notice, PNWL 94-004 (rel. Aug. 2, 1994);
“Announcing the High Bidders in the Auction of 30
Regional Narrowband PCS Licenses; Winning Bids
Total $490,901,787,” Public Notice, PNWL 94-27
(rel. Nov. 9, 1994).

89 Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Narrowband PCS, Second Report and Order and
Second Further Notice of Proposed Rule Making, 15
FCC Rcd 10456, 10476, para. 40 (2000)
(Narrowband PCS Second Report and Order).

90 Narrowband PCS Second Report and Order, 15
FCC Rcd at 10476, para. 40.

91]d.

92 See Alvarez Letter 1998.

93 See “Narrowband PCS Auction Closes,” Public
Notice, 16 FCC Rcd 18663 (WTB 2001).

purposes of determining their eligibility for
special provisions such as bidding credits.¢
The Commission defined a “small business”
as an entity that, together with its affiliates
and controlling principals, has average gross
revenues not exceeding $40 million for the
preceding three years.9% A “very small
business” is defined as an entity that,
together with its affiliates and controlling
principals, has average gross revenues that
are not more than $15 million for the
preceding three years.?¢ Additionally, the
lower 700 MHz Service had a third category
of small business status for Metropolitan/
Rural Service Area (“MSA/RSA”) licenses.
The third category is “entrepreneur,” which
is defined as an entity that, together with its
affiliates and controlling principals, has
average gross revenues that are not more than
$3 million for the preceding three years.%”
The SBA approved these small size
standards.?® An auction of 740 licenses (one
license in each of the 734 MSAs/RSAs and
one license in each of the six Economic Area
Groupings (EAGs)) commenced on August
27,2002, and closed on September 18, 2002.
Of the 740 licenses available for auction, 484
licenses were sold to 102 winning bidders.
Seventy-two of the winning bidders claimed
small business, very small business or
entrepreneur status and won a total of 329
licenses.?9 A second auction commenced on
May 28, 2003, and closed on June 13, 2003,
and included 256 licenses: 5 EAG licenses
and 476 Cellular Market Area licenses.100
Seventeen winning bidders claimed small or
very small business status and won 60
licenses, and nine winning bidders claimed
entrepreneur status and won 154 licenses.101
On July 26, 2005, the Commission completed
an auction of 5 licenses in the Lower 700
MHz band (Auction No. 60). There were
three winning bidders for five licenses. All
three winning bidders claimed small
business status.

33. The Commission recently reexamined
its rules governing the 700 MHz band in the
700 MHz Second Report and Order.1°2 An

94 See Reallocation and Service Rules for the 698—
746 MHz Spectrum Band (Television Channels 52—
59), Report and Order, 17 FCC Recd 1022 (2002)
(Channels 52-59 Report and Order).

95 See Channels 52-59 Report and Order, 17 FCC
Rcd at 1087-88, paragraph 172.

96 See id.

97 See id., 17 FCC Rcd at 1088, paragraph 173.

98 See Letter from Aida Alvarez, Administrator,
SBA, to Thomas Sugrue, Chief, WTB, FCC (Aug. 10,
1999) (Alvarez Letter 1999).

99 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 17 FCC Red 17272 (WTB 2002).

100 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 18 FCC Rcd 11873 (WTB 2003).

101 See id.

102 Service Rules for the 698-746, 747-762 and
777-792 MHz Bands, WT Docket No. 06—150,
Revision of the Commission’s Rules to Ensure
Compatibility with Enhanced 911 Emergency
Calling Systems, CC Docket No. 94-102, Section
68.4(a) of the Commission’s Rules Governing
Hearing Aid-Compatible Telephones, WT Docket
No. 01-309, Biennial Regulatory Review—
Amendment of Parts 1, 22, 24, 27, and 90 to
Streamline and Harmonize Various Rules Affecting
Wireless Radio Services, WT Docket 03—264,
Former Nextel Communications, Inc. Upper 700

Continued
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auction of 700 MHz licenses commenced
January 24, 2008. For the Lower 700 MHz
band, 176 licenses over Economic Areas in
the A Block, 734 licenses over Cellular
Market Areas in the B Block, and 176
licenses over EAs in the E Block are available
for licensing.1°3 Winning bidders may be
eligible for small business status (those with
attributable average annual gross revenues
that exceed $15 million and do not exceed
$40 million for the preceding three years), or
very small business status (those with
attributable average annual gross revenues
that do not exceed $15 million for the
preceding three years).

34. Upper 700 MHz Band Licenses. In the
700 MHz Second Report and Order, the
Commission revised its rules regarding
Upper 700 MHz licenses. On January 24,
2008, the Commission commenced Auction
73 in which several licenses in the Upper 700
MHz band are available for licensing: 12
licenses over Regional Economic Area
Groupings (REAGs) in the C Block, and one
nationwide license in the D Block.104
Winning bidders may be eligible for small
business status (those with attributable
average annual gross revenues that exceed
$15 million and do not exceed $40 million
for the preceding three years), or very small
business status (those with attributable
average annual gross revenues that do not
exceed $15 million for the preceding three
years.

35. 700 MHz Guard Band Licenses. In the
700 MHz Guard Band Order, the Commission
adopted size standards for ““‘small
businesses” and “very small businesses” for
purposes of determining their eligibility for
special provisions such as bidding credits
and installment payments.105 A small
business in this service is an entity that,
together with its affiliates and controlling
principals, has average gross revenues not
exceeding $40 million for the preceding three
years.196 Additionally, a very small business
is an entity that, together with its affiliates
and controlling principals, has average gross
revenues that are not more than $15 million
for the preceding three years.107 SBA
approval of these definitions is not
required.198 An auction of 52 Major

MHz Guard Band Licenses and Revisions to Part 27
of the Commission’s Rules, WT Docket No. 06—169,
Implementing a Nationwide, Broadband,
Interoperable Public Safety Network in the 700 MHz
Band, PS Docket No. 06-229, Development of
Operational, Technical and Spectrum
Requirements for Meeting Federal, State and Local
Public Safety Communications Requirements
Through the Year 2010, WT Docket No. 9686,
Second Report and Order, FCC 07-132 (2007) (700
MH?z Second Report and Order).

103 See ““Auction of 700 MHz Band Licenses
Scheduled for January 16, 2008; Comment Sought
on Competitive Bidding Procedures For Auction
73,” Public Notice, FCC Rcd 15004 (WTB 2007).

104 See id.

105 See Service Rules for the 746-764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Rcd 5299 (2000)
(746-764 MHz Band Second Report and Order).

106 See 746-764 MHz Band Second Report and
Order, 15 FCC Rcd at 5343, para. 108.

107 See id.

108 See id., 15 FCC Red 5299, 5343, para. 108
1n.246 (for the 746—764 MHz and 776—794 MHz

Economic Area (MEA) licenses commenced
on September 6, 2000, and closed on
September 21, 2000.109 Of the 104 licenses
auctioned, 96 licenses were sold to nine
bidders. Five of these bidders were small
businesses that won a total of 26 licenses. A
second auction of 700 MHz Guard Band
licenses commenced on February 13, 2001,
and closed on February 21, 2001. All eight
of the licenses auctioned were sold to three
bidders. One of these bidders was a small
business that won a total of two licenses.110

36. Specialized Mobile Radio. The
Commission awards ‘““small entity” bidding
credits in auctions for Specialized Mobile
Radio (SMR) geographic area licenses in the
800 MHz and 900 MHz bands to firms that
had revenues of no more than $15 million in
each of the three previous calendar years.11
The Commission awards ‘‘very small entity”
bidding credits to firms that had revenues of
no more than $3 million in each of the three
previous calendar years.112 The SBA has
approved these small business size standards
for the 900 MHz Service.113 The Commission
has held auctions for geographic area licenses
in the 800 MHz and 900 MHz bands. The 900
MHz SMR auction began on December 5,
1995, and closed on April 15, 1996. Sixty
bidders claiming that they qualified as small
businesses under the $15 million size
standard won 263 geographic area licenses in
the 900 MHz SMR band. The 800 MHz SMR
auction for the upper 200 channels began on
October 28, 1997, and was completed on
December 8, 1997. Ten bidders claiming that
they qualified as small businesses under the
$15 million size standard won 38 geographic
area licenses for the upper 200 channels in
the 800 MHz SMR band.114 A second auction
for the 800 MHz band was held on January
10, 2002 and closed on January 17, 2002 and
included 23 BEA licenses. One bidder
claiming small business status won five
licenses.115

37. The auction of the 1,053 800 MHz SMR
geographic area licenses for the General
Category channels began on August 16, 2000,
and was completed on September 1, 2000.
Eleven bidders won 108 geographic area
licenses for the General Category channels in
the 800 MHz SMR band qualified as small
businesses under the $15 million size
standard.116 In an auction completed on

bands, the Commission is exempt from 15 U.S.C.
632, which requires Federal agencies to obtain SBA
approval before adopting small business size
standards).

109 See ““700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,”” Public Notice, 15
FCC Rcd 18026 (2000).

110 See ““700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,” Public Notice, 16
FCC Rcd 4590 (WTB 2001).

11147 CFR 90.814(b)(1).

11247 CFR 90.814(b)(1).

113 See Alvarez Letter 1999.

114 See “Correction to Public Notice DA 96-586
‘FCC Announces Winning Bidders in the Auction
of 1020 Licenses to Provide 900 MHz SMR in Major
Trading Areas,””” Public Notice, 18 FCC Rcd 18367
(WTB 1996).

115 See ‘“Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Rcd 1446 (WTB 2002).

116 See “800 MHz Specialized Mobile Radio
(SMR) Service General Category (851-854 MHz) and
Upper Band (861-865 MHz) Auction Closes;

December 5, 2000, a total of 2,800 Economic
Area licenses in the lower 80 channels of the
800 MHz SMR service were awarded.117 Of
the 22 winning bidders, 19 claimed small
business status and won 129 licenses. Thus,
combining all three auctions, 40 winning
bidders for geographic licenses in the 800
MHz SMR band claimed status as small
business.

38. In addition, there are numerous
incumbent site-by-site SMR licensees and
licensees with extended implementation
authorizations in the 800 and 900 MHz
bands. We do not know how many firms
provide 800 MHz or 900 MHz geographic
area SMR pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of no more than $15 million. One
firm has over $15 million in revenues. In
addition, we do not know how many of these
firms have 1500 or fewer employees.118 We
assume, for purposes of this analysis, that all
of the remaining existing extended
implementation authorizations are held by
small entities, as that small business size
standard is approved by the SBA.

39. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has both
Phase I and Phase II licenses. Phase I
licensing was conducted by lotteries in 1992
and 1993. There are approximately 1,515
such non-nationwide licensees and four
nationwide licensees currently authorized to
operate in the 220 MHz band. The
Commission has not developed a definition
of small entities specifically applicable to
such incumbent 220 MHz Phase I licensees.
To estimate the number of such licensees that
are small businesses, we apply the small
business size standard under the SBA rules
applicable to Wireless Telecommunications
Carriers (except Satellite).119 This category
provides that a small business is a wireless
company employing no more than 1,500
persons.?20 The Commission estimates that
most such licensees are small businesses
under the SBA’s small business standard.

40. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has both
Phase I and Phase II licenses. The Phase II
220 MHz service is a new service, and is
subject to spectrum auctions. In the 220 MHz
Third Report and Order, the Commission
adopted a small business size standard for
defining “small” and “very small”
businesses for purposes of determining their
eligibility for special provisions such as
bidding credits and installment payments.121
This small business standard indicates that a
“small business” is an entity that, together

Winning Bidders Announced,” Public Notice, 15
FCC Rcd 17162 (2000).

117 See, ‘800 MHz SMR Service Lower 80
Channels Auction Closes; Winning Bidders
Announced,” Public Notice, 16 FCC Rcd 1736
(2000).

118 See generally 13 CFR 121.201, NAICS code
517210.

119 Id.

120 Id

121 Amendment of Part 90 of the Commission’s
Rules to Provide For the Use of the 220-222 MHz
Band by the Private Land Mobile Radio Service,
Third Report and Order, 12 FCC Rcd 10943, 11068—
70, paras. 291-295 (1997).
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with its affiliates and controlling principals,
has average gross revenues not exceeding $15
million for the preceding three years.122 A
“very small business” is defined as an entity
that, together with its affiliates and
controlling principals, has average gross
revenues that do not exceed $3 million for
the preceding three years.123 The SBA has
approved these small size standards.124
Auctions of Phase II licenses commenced on
September 15, 1998, and closed on October
22, 1998.125 In the first auction, 908 licenses
were auctioned in three different-sized
geographic areas: three nationwide licenses,
30 Regional Economic Area Group (EAG)
Licenses, and 875 Economic Area (EA)
Licenses. Of the 908 licenses auctioned, 693
were sold.126 Thirty-nine small businesses
won 373 licenses in the first 220 MHz
auction. A second auction included 225
licenses: 216 EA licenses and 9 EAG licenses.
Fourteen companies claiming small business
status won 158 licenses.?27 A third auction
included four licenses: 2 BEA licenses and 2
EAG licenses in the 220 MHz Service. No
small or very small business won any of
these licenses.128 The Commission
conducted a fourth auction in 2007 with
three of the five winning bidders claiming
small or very small business status.129

41. Private Land Mobile Radio (PLMR).
PLMR systems serve an essential role in a
range of industrial, business, land
transportation, and public safety activities.
These radios are used by companies of all
sizes operating in all U.S. business
categories, and are often used in support of
the licensee’s primary (non-
telecommunications) business operations.
For the purpose of determining whether a
licensee of a PLMR system is a small
business as defined by the SBA, we use the
broad census category, Wireless
Telecommunications Carriers (except
Satellite). This definition provides that a
small entity is any such entity employing no
more than 1,500 persons.13° The Commission
does not require PLMR licensees to disclose
information about number of employees, so
the Commission does not have information
that could be used to determine how many
PLMR licensees constitute small entities
under this definition. We note that PLMR
licensees generally use the licensed facilities
in support of other business activities, and
therefore, it would also be helpful to assess
PLMR licensees under the standards applied

122 [d. at 11068, para. 291.

123 Id

124 See Letter from Aida Alvarez, Administrator,
SBA, to Daniel Phythyon, Chief, WTB, FCC (Jan. 6,
1998) (Alvarez to Phythyon Letter 1998).

125 See generally “220 MHz Service Auction
Closes,” Public Notice, 14 FCC Rcd 605 (1998).

126 See “FCC Announces It is Prepared to Grant
654 Phase II 220 MHz Licenses After Final Payment
is Made,” Public Notice, 14 FCC Rcd 1085 (1999).

127 See “‘Phase II 220 MHz Service Spectrum
Auction Closes,” Public Notice, 14 FCC Rcd 11218
(1999).

128 See “Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Rcd 1446 (2002).

129 See ““Auction of Phase II 220 MHz Service
Spectrum Licenses Closes,” Public Notice, 22 FCC
Red 11573 (WTB 2007).

130 See 13 CFR 121.201, NAICS code 517210.

to the particular industry subsector to which
the licensee belongs.131

42. The Commission’s 1994 Annual Report
on PLMRs 132 indicates that at the end of
fiscal year 1994, there were 1,087,267
licensees operating 12,481,989 transmitters
in the PLMR bands below 512 MHz. We note
that any entity engaged in a commercial
activity is eligible to hold a PLMR license,
and that the revised rules in this context
could therefore potentially impact small
entities covering a great variety of industries.

43. Fixed Microwave Services. Fixed
microwave services include common
carrier,133 private operational-fixed,?34 and
broadcast auxiliary radio services.135 At
present, there are approximately 22,015
common carrier fixed licensees and 61,670
private operational-fixed licensees and
broadcast auxiliary radio licensees in the
microwave services. The Commission has not
created a size standard for a small business
specifically with respect to fixed microwave
services. For purposes of this analysis, the
Commission uses the SBA small business
size standard for the category Wireless
Telecommunications Carriers (except
Satellite), which is 1,500 or fewer
employees.136 The Commission does not
have data specifying the number of these
licensees that have no more than 1,500
employees, and thus are unable at this time
to estimate with greater precision the number
of fixed microwave service licensees that
would qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the Commission
estimates that there are 22,015 or fewer
common carrier fixed licensees and 61,670 or
fewer private operational-fixed licensees and
broadcast auxiliary radio licensees in the
microwave services that may be small and
may be affected by the rules and policies
proposed herein. We note, however, that the
common carrier microwave fixed licensee
category includes some large entities.

44. 39 GHz Service. The Commission
created a special small business size standard
for 39 GHz licenses—an entity that has
average gross revenues of $40 million or less

131 See generally 13 CFR 121.201.

132 Federal Communications Commission, 60th
Annual Report, Fiscal Year 1994, at paragraph 116.

133 See 47 CFR 101 et seq. for common carrier
fixed microwave services (except Multipoint
Distribution Service).

134 Persons eligible under parts 80 and 90 of the
Commission’s Rules can use Private Operational-
Fixed Microwave services. See 47 CFR Parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

135 Auxiliary Microwave Service is governed by
Part 74 of Title 47 of the Commission’s rules. See
47 CFR Part 74. This service is available to licensees
of broadcast stations and to broadcast and cable
network entities. Broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
television pickups, which relay signals from a
remote location back to the studio.

136 13 CFR 121.201, NAICS code 517210.

in the three previous calendar years.137 An
additional size standard for “very small
business” is: An entity that, together with
affiliates, has average gross revenues of not
more than $15 million for the preceding three
calendar years.138 The SBA has approved
these small business size standards.13° The
auction of the 2,173 39 GHz licenses began
on April 12, 2000 and closed on May 8, 2000.
The 18 bidders who claimed small business
status won 849 licenses.

45. Local Multipoint Distribution Service.
Local Multipoint Distribution Service
(LMDS) is a fixed broadband point-to-
multipoint microwave service that provides
for two-way video telecommunications.140
The auction of the 986 LMDS licenses began
on February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average gross
revenues of less than $40 million in the three
previous calendar years.14? An additional
small business size standard for “very small
business” was added as an entity that,
together with its affiliates, has average gross
revenues of not more than $15 million for the
preceding three calendar years.142 The SBA
has approved these small business size
standards in the context of LMDS
auctions.143 There were 93 winning bidders
that qualified as small entities in the LMDS
auctions. A total of 93 small and very small
business bidders won approximately 277 A
Block licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there were 32 small
and very small businesses winning that won
119 licenses.

46. 218-219 MHz Service. The first auction
of 218-219 MHz (previously referred to as
the Interactive and Video Data Service or
IVDS) spectrum resulted in 178 entities
winning licenses for 594 Metropolitan
Statistical Areas (MSAs).144 Of the 594
licenses, 567 were won by 167 entities
qualifying as a small business. For that
auction, the Commission defined a small

137 See Amendment of the Commission’s Rules
Regarding the 37.0-38.6 GHz and 38.6—-40.0 GHz
Bands, ET Docket No. 95-183, Report and Order, 12
FCC Red 18600 (1997).

138 (.

139 See Letter from Aida Alvarez, Administrator,
SBA, to Kathleen O’Brien Ham, Chief, Auctions and
Industry Analysis Division, WTB, FCGC (Feb. 4,
1998); See Letter from Hector Barreto,
Administrator, SBA, to Margaret Wiener, Chief,
Auctions and Industry Analysis Division, WTB,
FCC (Jan. 18, 2002).

140 See Rulemaking to Amend Parts 1, 2, 21, 25,
of the Commission’s Rules to Redesignate the 27.5-
29.5 GHz Frequency Band, Reallocate the 29.5-30.5
Frequency Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and for Fixed
Satellite Services, Second Report and Order, Order
on Reconsideration, and Fifth Notice of Proposed
Rule Making, 12 FCC Rcd 12545, 12689-90,
paragraph 348 (1997) (LMDS Second Report and
Order).

141 See LMDS Second Report and Order, 12 FCC
Rcd at 12689-90, paragraph 348.

142 See id.

143 See Alvarez to Phythyon Letter 1998.

144 See ““Interactive Video and Data Service
(IVDS) Applications Accepted for Filing,” Public
Notice, 9 FCC Rcd 6227 (1994).
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business as an entity that, together with its
affiliates, has no more than a $6 million net
worth and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits each
year for the previous two years.145 In the
218-219 MHz Report and Order and
Memorandum Opinion and Order, we
defined a small business as an entity that,
together with its affiliates and persons or
entities that hold interests in such an entity
and their affiliates, has average annual gross
revenues not exceeding $15 million for the
preceding three years.146 A very small
business is defined as an entity that, together
with its affiliates and persons or entities that
hold interests in such an entity and its
affiliates, has average annual gross revenues
not exceeding $3 million for the preceding
three years.147 The SBA has approved of
these definitions.148 A subsequent auction is
not yet scheduled. Given the success of small
businesses in the previous auction, and the
prevalence of small businesses in the
subscription television services and message
communications industries, we assume for
purposes of this analysis that in future
auctions, many, and perhaps most, of the
licenses may be awarded to small businesses.

47. Location and Monitoring Service
(LMS). Multilateration LMS systems use non-
voice radio techniques to determine the
location and status of mobile radio units. For
purposes of auctioning LMS licenses, the
Commission has defined ‘“‘small business” as
an entity that, together with controlling
interests and affiliates, has average annual
gross revenues for the preceding three years
not exceeding $15 million.149 A “‘very small
business” is defined as an entity that,
together with controlling interests and
affiliates, has average annual gross revenues
for the preceding three years not exceeding
$3 million.?50 These definitions have been
approved by the SBA.151 An auction for LMS
licenses commenced on February 23, 1999,
and closed on March 5, 1999. Of the 528
licenses auctioned, 289 licenses were sold to
four small businesses.

48. Rural Radiotelephone Service. The
Commission has not adopted a size standard
for small businesses specific to the Rural
Radiotelephone Service.152 A significant
subset of the Rural Radiotelephone Service is
the Basic Exchange Telephone Radio System

145 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, Fourth
Report and Order, 9 FCC Rcd 2330 (1994).

146 Amendment of Part 95 of the Commission’s
Rules to Provide Regulatory Flexibility in the 218-
219 MHz Service, Report and Order and
Memorandum Opinion and Order, 15 FCC Rcd 1497
(1999).

147 Id.

148 See Alvarez to Phythyon Letter 1998.

149 Amendment of Part 90 of the Commission’s
Rules to Adopt Regulations for Automatic Vehicle
Monitoring Systems, Second Report and Order, 13
FCC Rcd 15182, 15192, paragraph 20 (1998)
(Automatic Vehicle Monitoring Systems Second
Report and Order); see also 47 CFR 90.1103.

150 Automatic Vehicle Monitoring Systems
Second Report and Order, 13 FCC Red at 15192,
para. 20; see also 47 CFR 90.1103.

151 See Alvarez Letter 1998.

152 The service is defined in section 22.99 of the
Commission’s rules, 47 CFR 22.99.

(BETRS).153 In the present context, we will
use the SBA’s small business size standard
applicable to Wireless Telecommunications
Carriers (except Satellite), i.e., an entity
employing no more than 1,500 persons.154
There are approximately 1,000 licensees in
the Rural Radiotelephone Service, and the
Commission estimates that there are 1,000 or
fewer small entity licensees in the Rural
Radiotelephone Service that may be affected
by the rules and policies proposed herein.

49. Air-Ground Radiotelephone Service.155
The Commission has previously used the
SBA'’s small business definition applicable to
Wireless Telecommunications Carriers
(except Satellite), i.e., an entity employing no
more than 1,500 persons.15¢ There are
approximately 100 licensees in the Air-
Ground Radiotelephone Service, and under
that definition, we estimate that almost all of
them qualify as small entities under the SBA
definition. For purposes of assigning Air-
Ground Radiotelephone Service licenses
through competitive bidding, the
Commission has defined ““small business” as
an entity that, together with controlling
interests and affiliates, has average annual
gross revenues for the preceding three years
not exceeding $40 million.157 A “very small
business” is defined as an entity that,
together with controlling interests and
affiliates, has average annual gross revenues
for the preceding three years not exceeding
$15 million.158 These definitions were
approved by the SBA.159 In May 2006, the
Commission completed an auction of
nationwide commercial Air-Ground
Radiotelephone Service licenses in the 800
MHz band (Auction No. 65). On June 2, 2006,
the auction closed with two winning bidders
winning two Air-Ground Radiotelephone
Services licenses. Neither of the winning
bidders claimed small business status.

50. Aviation and Marine Radio Services.
There are approximately 26,162 aviation,
34,555 marine (ship), and 3,296 marine
(coast) licensees.160 The Commission has not

153 BETRS is defined in 22.757 and 22.759 of the
Commission’s rules, 47 CFR 22.757 and 22.759.

15413 CFR 121.201, NAICS code 517210.

155 The service is defined in section 22.99 of the
Commission’s rules, 47 CFR 22.99.

156 13 CFR 121.201, NAICS codes 517210.

157 Amendment of Part 22 of the Commission’s
Rules to Benefit the Consumers of Air-Ground
Telecommunications Services, Biennial Regulatory
Review—Amendment of Parts 1, 22, and 90 of the
Commission’s Rules, Amendment of Parts 1 and 22
of the Commission’s Rules to Adopt Competitive
Bidding Rules for Commercial and General Aviation
Air-Ground Radiotelephone Service, WT Docket
Nos. 03—103 and 05—42, Order on Reconsideration
and Report and Order, 20 FCC Rcd 19663,
paragraphs 28—42 (2005).

158 Id

159 See Letter from Hector V. Barreto,
Administrator, SBA, to Gary D. Michaels, Deputy
Chief, Auctions and Spectrum Access Division,
WTB, FCC (Sept. 19, 2005).

160 Vessels that are not required by law to carry
aradio and do not make international voyages or
communications are not required to obtain an
individual license. See Amendment of Parts 80 and
87 of the Commission’s rules to Permit Operation
of Certain Domestic Ship and Aircraft Radio
Stations Without Individual Licenses, Report and
Order, WT Docket No. 96-82, 11 FCC Rcd 14849
(1996).

developed a small business size standard
specifically applicable to all licensees. For
purposes of this analysis, we will use the
SBA small business size standard for the
category Wireless Telecommunications
Carriers (except Satellite), which is 1,500 or
fewer employees.161 We are unable to
determine how many of those licensed fall
under this standard. For purposes of our
evaluations in this analysis, we estimate that
there are up to approximately 62,969
licensees that are small businesses under the
SBA standard.162 In December 1998, the
Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and 161.775—
162.0125 MHz (coast transmit) bands. For
this auction, the Commission defined a
“small” business as an entity that, together
with controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million dollars.
In addition, a “very small” business is one
that, together with controlling interests and
affiliates, has average gross revenues for the
preceding three years not to exceed $3
million dollars.163 Further, the Commission
made available Automated Maritime
Telecommunications System (AMTS)
licenses in Auctions 57 and 61.164 Winning
bidders could claim status as a very small
business or a very small business. A very
small business for this service is defined as
an entity with attributed average annual gross
revenues that do not exceed $3 million for
the preceding three years, and a small
business is defined as an entity with
attributed average annual gross revenues of
more than $3 million but less than $15
million for the preceding three years.165
Three of the winning bidders in Auction 57
qualified as small or very small businesses,
while three winning entities in Auction 61
qualified as very small businesses.

51. Offshore Radiotelephone Service. This
service operates on several ultra high
frequencies (UHF) television broadcast
channels that are not used for television
broadcasting in the coastal areas of states
bordering the Gulf of Mexico.166 There is
presently 1 licensee in this service. We do
not have information whether that licensee
would qualify as small under the SBA’s small

16113 CFR 121.201, NAICS code 517210.

162 A licensee may have a license in more than
one category.

163 Amendment of the Commission’s Rules
Concerning Maritime Communications, PR Docket
No. 92-257, Third Report and Order and
Memorandum Opinion and Order, 13 FCC Red
19853 (1998).

164 See “Automated Maritime
Telecommunications System Spectrum Auction
Scheduled for September 15, 2004, Notice and
Filing Requirements, Minimum Opening Bids,
Upfront Payments and Other Auction Procedures,”
Public Notice, 19 FCC Red 9518 (WTB 2004);
“Auction of Automated Maritime
Telecommunications System Licenses Scheduled
for August 3, 2005, Notice and Filing Requirements,
Minimum Opening Bids, Upfront Payments and
Other Auction Procedures for Auction No. 61,”
Public Notice, 20 FCC Red 7811 (WTB 2005).

16547 CFR 80.1252.

166 This service is governed by Subpart I of Part
22 of the Commission’s rules. See 47 CFR 22.1001—
22.1037.
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business size standard for Wireless
Telecommunications Carriers (except
Satellite) services.167 Under that SBA small
business size standard, a business is small if
it has 1,500 or fewer employees.168

52. Multiple Address Systems (MAS).
Entities using MAS spectrum, in general, fall
into two categories: (1) Those using the
spectrum for profit-based uses, and (2) those
using the spectrum for private internal uses.
With respect to the first category, the
Commission defines ‘“‘small entity” for MAS
licenses as an entity that has average gross
revenues of less than $15 million in the three
previous calendar years.16? “Very small
business” is defined as an entity that,
together with its affiliates, has average gross
revenues of not more than $3 million for the
preceding three calendar years.179 The SBA
has approved of these definitions.171 The
majority of these entities will most likely be
licensed in bands where the Commission has
implemented a geographic area licensing
approach that would require the use of
competitive bidding procedures to resolve
mutually exclusive applications. The
Commission’s licensing database indicates
that, as of January 20, 1999, there were a total
of 8,670 MAS station authorizations. Of
these, 260 authorizations were associated
with common carrier service. In addition, an
auction for 5,104 MAS licenses in 176 EAs
began November 14, 2001, and closed on
November 27, 2001.172 Seven winning
bidders claimed status as small or very small
businesses and won 611 licenses. On May 18,
2005, the Commission completed an auction
(Auction No. 59) of 4,226 MAS licenses in
the Fixed Microwave Services from the 928/
959 and 932/941 MHz bands. Twenty-six
winning bidders won a total of 2,323
licenses. Of the 26 winning bidders in this
auction, five claimed small business status
and won 1,891 licenses.

53. With respect to the second category,
which consists of entities that use, or seek to
use, MAS spectrum to accommodate internal
communications needs, we note that MAS
serves an essential role in a range of
industrial, safety, business, and land
transportation activities. MAS radios are
used by companies of all sizes, operating in
virtually all U.S. business categories, and by
all types of public safety entities. For the
majority of private internal users, the small
business size standard developed by the SBA
would be more appropriate. The applicable
size standard in this instance appears to be
that of Wireless Telecommunications Carriers
(except Satellite). This definition provides
that a small entity is any such entity
employing no more than 1,500 persons.173
The Commission’s licensing database
indicates that, as of January 20, 1999, of the

16713 CFR 121.201, NAICS code 517210.

168 Id.

169 See Amendment of the Commission’s Rules
Regarding Multiple Address Systems, Report and
Order, 15 FCC Rcd 11956, 12008, paragraph 123
(2000).

170 Id.

171 See Alvarez Letter 1999.

172 See ““Multiple Address Systems Spectrum
Auction Closes,” Public Notice, 16 FCC Rcd 21011
(2001).

173 See 13 CFR 121.201, NAICS code 517210.

8,670 total MAS station authorizations, 8,410
authorizations were for private radio service,
and of these, 1,433 were for private land
mobile radio service.

54. 1.4 GHz Band Licensees. The
Commission conducted an auction of 64 1.4
GHz band licenses, beginning on February 7,
2007,174 and closing on March 8, 2007.175 In
that auction, the Commission defined ‘‘small
business” as an entity that, together with its
affiliates and controlling interests, had
average gross revenues that exceed $15
million but do not exceed $40 million for the
preceding three years, and a “very small
business” as an entity that, together with its
affiliates and controlling interests, has had
average annual gross revenues not exceeding
$15 million for the preceding three years.176
Neither of the two winning bidders sought
designated entity status.177

55. Incumbent 24 GHz Licensees. This
analysis may affect incumbent licensees who
were relocated to the 24 GHz band from the
18 GHz band, and applicants who wish to
provide services in the 24 GHz band. The
applicable SBA small business size standard
is that of Wireless Telecommunications
Carriers (except Satellite). This category
provides that such a company is small if it
employs no more than 1,500 persons.178 The
broader census data notwithstanding, we
believe that there are only two licensees in
the 24 GHz band that were relocated from the
18 GHz band, Teligent 179 and TRW, Inc. It
is our understanding that Teligent and its
related companies have fewer than 1,500
employees, though this may change in the
future. TRW is not a small entity. There are
approximately 122 licensees in the Rural
Radiotelephone Service, and the Commission
estimates that there are 122 or fewer small
entity licensees in the Rural Radiotelephone
Service that may be affected by the rules and
policies proposed herein.

56. Future 24 GHz Licensees. With respect
to new applicants in the 24 GHz band, we
have defined “small business” as an entity
that, together with controlling interests and
affiliates, has average annual gross revenues
for the three preceding years not exceeding
$15 million.18° “Very small business” in the
24 GHz band is defined as an entity that,
together with controlling interests and
affiliates, has average gross revenues not
exceeding $3 million for the preceding three
years.181 The SBA has approved these

174 See ““Auction of 1.4 GHz Bands Licenses
Scheduled for February 7, 2007,” Public Notice, 21
FCC Rcd 12393 (WTB 2006).

175 See ““ Auction of 1.4 GHz Band Licenses
Closes; Winning Bidders Announced for Auction
No. 69,” Public Notice, 22 FCC Rcd 4714 (2007)
(Auction No. 69 Closing PN).

176 Auction No. 69 Closing PN, Attachment C.

177 See Auction No. 69 Closing PN.

17813 CFR 121.201, NAICS code 517210.

179 Teligent acquired the DEMS licenses of
FirstMark, the only licensee other than TRW in the
24 GHz band whose license has been modified to
require relocation to the 24 GHz band.

180 Amendments to Parts 1, 2, 87 and 101 of the
Commission’s Rules To License Fixed Services at 24
GHz, Report and Order, 15 FCC Rcd 16934, 16967,
paragraph 77 (2000) (24 GHz Report and Order); see
also 47 CFR 101.538(a)(2).

181 24 GHz Report and Order, 15 FCC Rcd at
16967, para. 77; see also 47 CFR 101.538(a)(1).

definitions.?82 The Commission will not
know how many licensees will be small or
very small businesses until the auction, if
required, is held.

57. Broadband Radio Service. Broadband
Radio Service systems, previously referred to
as Multipoint Distribution Service (MDS) and
Multichannel Multipoint Distribution Service
(MMDS) systems, and “wireless cable,”
transmit video programming to subscribers
and provide two-way high speed data
operations using the microwave frequencies
of the Broadband Radio Service (BRS) and
Educational Broadband Service (EBS)
(previously referred to as the Instructional
Television Fixed Service (ITFS)).183 In
connection with the 1996 BRS auction, the
Commission established a small business size
standard as an entity that had annual average
gross revenues of no more than $40 million
in the previous three calendar years.184 The
BRS auctions resulted in 67 successful
bidders obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the 67
auction winners, 61 met the definition of a
small business. BRS also includes licensees
of stations authorized prior to the auction. At
this time, we estimate that of the 61 small
business BRS auction winners, 48 remain
small business licensees. In addition to the
48 small businesses that hold BTA
authorizations, there are approximately 392
incumbent BRS licensees that are considered
small entities.185 After adding the number of
small business auction licensees to the
number of incumbent licensees not already
counted, we find that there are currently
approximately 440 BRS licensees that are
defined as small businesses under either the
SBA or the Commission’s rules.

58. In addition, the SBA’s Cable Television
Distribution Services small business size
standard is applicable to EBS. There are
presently 2,032 EBS licensees. All but 100 of
these licenses are held by educational
institutions. Educational institutions are
included in this analysis as small entities.186
Thus, we estimate that at least 1,932
licensees are small businesses. Since 2007,
Cable Television Distribution Services have
been defined within the broad economic

182 See Letter from Gary M. Jackson, Assistant
Administrator, SBA, to Margaret W. Wiener, Deputy
Chief, Auctions and Industry Analysis Division,
WTB, FCC (July 28, 2000).

183 Amendment of Parts 21 and 74 of the
Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, MM
Docket No. 94-131 and PP Docket No. 93-253,
Report and Order, 10 FCC Rcd 9589, 9593,
paragraph 7 (1995) (MDS Auction R&0).

18447 CFR 21.961(b)(1).

18547 U.S.C. 309(j). Hundreds of stations were
licensed to incumbent MDS licensees prior to
implementation of Section 309(j) of the
Communications Act of 1934, 47 U.S.C. 309(j). For
these pre-auction licenses, the applicable standard
is SBA’s small business size standard.

186 The term “‘small entity” within SBREFA
applies to small organizations (nonprofits) and to
small governmental jurisdictions (cities, counties,
towns, townships, villages, school districts, and
special districts with populations of less than
50,000). 5 U.S.C. 601(4)—(6). We do not collect
annual revenue data on EBS licensees.
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census category of Wired
Telecommunications Carriers; that category
is defined as follows: “This industry
comprises establishments primarily engaged
in operating and/or providing access to
transmission facilities and infrastructure that
they own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on a
single technology or a combination of
technologies.” 187 The SBA has developed a
small business size standard for this category,
which is: all such firms having 1,500 or fewer
employees. To gauge small business
prevalence for these cable services we must,
however, use current census data that are
based on the previous category of Cable and
Other Program Distribution and its associated
size standard; that size standard was: All
such firms having $13.5 million or less in
annual receipts.188 According to Census
Bureau data for 2002, there were a total of
1,191 firms in this previous category that
operated for the entire year.189 Of this total,
1,087 firms had annual receipts of under $10
million, and 43 firms had receipts of $10
million or more but less than $25 million.190
Thus, the majority of these firms can be
considered small.

59. Television Broadcasting. This
Economic Census category ‘“‘comprises
establishments primarily engaged in
broadcasting images together with sound.
These establishments operate television
broadcasting studios and facilities for the
programming and transmission of programs
to the public.” 191 The SBA has created the
following small business size standard for
Television Broadcasting firms: those having
$14 million or less in annual receipts.192 The
Commission has estimated the number of
licensed commercial television stations to be
1,379.193 In addition, according to
Commission staff review of the BIA
Publications, Inc., Master Access Television
Analyzer Database (BIA) on March 30, 2007,
about 986 of an estimated 1,374 commercial
television stations (or approximately 72
percent) had revenues of $13 million or
less.19¢ We therefore estimate that the
majority of commercial television
broadcasters are small entities.

60. We note, however, that in assessing
whether a business concern qualifies as small

187 J.S. Census Bureau, 2007 NAICS Definitions,
“517110 Wired Telecommunications Carriers”
(partial definition); http://www.census.gov/naics/
2007/def/ND51 7110.HTM#N517110.

18813 CFR 121.201, NAICS code 517110.

1897J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510 (issued November 2005).

190 Id. An additional 61 firms had annual receipts
of $25 million or more.

1917J.S. Census Bureau, 2007 NAICS Definitions,
“515120 Television Broadcasting’ (partial
definition); http://www.census.gov/naics/2007/def/
ND515120.HTM#N515120.

19213 CFR 121.201, NAICS code 515120 (updated
for inflation in 2008).

193 See FCC News Release, ‘“Broadcast Station
Totals as of December 31, 2007,”” dated March 18,
2008; http://www.fcc.gov/Daily Releases/

Daily Business/2008/db0318/DOC-280836A1.pdyf.

194 We recognize that BIA’s estimate differs
slightly from the FCC total given supra.

under the above definition, business (control)
affiliations 195 must be included. Our
estimate, therefore, likely overstates the
number of small entities that might be
affected by our action, because the revenue
figure on which it is based does not include
or aggregate revenues from affiliated
companies. In addition, an element of the
definition of “small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that would
establish whether a specific television station
is dominant in its field of operation.
Accordingly, the estimate of small businesses
to which rules may apply does not exclude
any television station from the definition of
a small business on this basis and is therefore
possibly over-inclusive to that extent.

61. In addition, the Commaission has
estimated the number of licensed
noncommercial educational (NCE) television
stations to be 380.196 These stations are
nonprofit, and therefore considered to be
small entities.197

62. In addition, there are also 2,295 low
power television stations (LPTV).198 Given
the nature of this service, we will presume
that all LPTV licensees qualify as small
entities under the above SBA small business
size standard.

63. Radio Broadcasting. This Economic
Census category ‘“‘comprises establishments
primarily engaged in broadcasting aural
programs by radio to the public.
Programming may originate in their own
studio, from an affiliated network, or from
external sources.” 199 The SBA has
established a small business size standard for
this category, which is: Such firms having $7
million or less in annual receipts.200
According to Commission staff review of BIA
Publications, Inc.’s Master Access Radio
Analyzer Database on March 31, 2005, about
10,840 (95%) of 11,410 commercial radio
stations had revenues of $6 million or less.
Therefore, the majority of such entities are
small entities.

64. We note, however, that in assessing
whether a business concern qualifies as small
under the above size standard, business
affiliations must be included.201 In addition,

195 “|Business concerns] are affiliates of each
other when one concern controls or has the power
to control the other or a third party or parties
controls or has the power to control both.” 13 CFR
21.103(a)(1).

196 See FCC News Release, ‘“Broadcast Station
Totals as of December 31, 2007,” dated March 18,
2008; http://www.fcc.gov/Daily_Releases/
Daily_Business/2008/db0318/DOC-280836A1.pdf.

197 See generally 5 U.S.C. 601(4), (6).

198 See FCC News Release, ‘“Broadcast Station
Totals as of December 31, 2007,” dated March 18,
2008; http://www.fcc.gov/Daily_Releases/

Daily Business/2008/db0318/DOC-280836A1.pdf.
1997J.S. Census Bureau, 2007 NAICS Definitions,

“515112 Radio Stations’; http://www.census.gov/

naics/2007/def/ND515112. HTM#N515112.

20013 CFR 121.201, NAICS code 515112 (updated
for inflation in 2008).

201 “Concerns and entities are affiliates of each
other when one controls or has the power to control
the other, or a third party or parties controls or has
the power to control both. It does not matter
whether control is exercised, so long as the power
to control exists.” 13 CFR 121.103(a)(1) (an SBA
regulation).

to be determined to be a ‘““small business,”
the entity may not be dominant in its field
of operation.202 We note that it is difficult at
times to assess these criteria in the context
of media entities, and our estimate of small
businesses may therefore be over-inclusive.

65. Auxiliary, Special Broadcast and Other
Program Distribution Services. This service
involves a variety of transmitters, generally
used to relay broadcast programming to the
public (through translator and booster
stations) or within the program distribution
chain (from a remote news gathering unit
back to the station). The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary licensees.
The applicable definitions of small entities
are those, noted previously, under the SBA
rules applicable to radio broadcasting
stations and television broadcasting
stations.203

66. The Commission estimates that there
are approximately 5,618 FM translators and
boosters.20¢ The Commission does not collect
financial information on any broadcast
facility, and the Department of Commerce
does not collect financial information on
these auxiliary broadcast facilities. We
believe that most, if not all, of these auxiliary
facilities could be classified as small
businesses by themselves. We also recognize
that most commercial translators and
boosters are owned by a parent station
which, in some cases, would be covered by
the revenue definition of small business
entity discussed above. These stations would
likely have annual revenues that exceed the
SBA maximum to be designated as a small
business ($7.0 million for a radio station or
$14.0 million for a TV station). Furthermore,
they do not meet the Small Business Act’s
definition of a “small business concern”
because they are not independently owned
and operated.205

67. Cable Television Distribution Services.
Since 2007, these services have been defined
within the broad economic census category
of Wired Telecommunications Carriers; that
category is defined as follows: “This industry
comprises establishments primarily engaged
in operating and/or providing access to
transmission facilities and infrastructure that
they own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on a
single technology or a combination of
technologies.” 206 The SBA has developed a
small business size standard for this category,
which is: All such firms having 1,500 or
fewer employees. To gauge small business
prevalence for these cable services we must,
however, use current census data that are
based on the previous category of Cable and
Other Program Distribution and its associated
size standard; that size standard was: All
such firms having $13.5 million or less in

20213 CFR 121.102(b) (an SBA regulation).

20313 CFR 121.201, NAICS codes 515112 and
515120.

204 See supra note 242.

205 See 15 U.S.C. 632.

206 J.S. Census Bureau, 2007 NAICS Definitions,
“517110 Wired Telecommunications Carriers”
(partial definition); http://www.census.gov/naics/
2007/def/ND517110.HTM#N517110.
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annual receipts.207 According to Census
Bureau data for 2002, there were a total of
1,191 firms in this previous category that
operated for the entire year.208 Of this total,
1,087 firms had annual receipts of under $10
million, and 43 firms had receipts of $10
million or more but less than $25 million.209
Thus, the majority of these firms can be
considered small.

68. Cable Companies and Systems. The
Commission has also developed its own
small business size standards, for the
purpose of cable rate regulation. Under the
Commission’s rules, a “small cable
company” is one serving 400,000 or fewer
subscribers, nationwide.210 Industry data
indicate that, of 1,076 cable operators
nationwide, all but eleven are small under
this size standard.21? In addition, under the
Commission’s rules, a “small system” is a
cable system serving 15,000 or fewer
subscribers.212 Industry data indicate that, of
7,208 systems nationwide, 6,139 systems
have under 10,000 subscribers, and an
additional 379 systems have 10,000-19,999
subscribers.213 Thus, under this second size
standard, most cable systems are small.

69. Cable System Operators. The
Communications Act of 1934, as amended,
also contains a size standard for small cable
system operators, which is “‘a cable operator
that, directly or through an affiliate, serves in
the aggregate fewer than 1 percent of all
subscribers in the United States and is not
affiliated with any entity or entities whose
gross annual revenues in the aggregate
exceed $250,000,000.” 214 The Commission
has determined that an operator serving
fewer than 677,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all its affiliates, do not
exceed $250 million in the aggregate.215
Industry data indicate that, of 1,076 cable
operators nationwide, all but ten are small

20713 CFR 121.201, NAICS code 517110.

2081J,S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510 (issued November 2005).

209 [d. An additional 61 firms had annual receipts
of $25 million or more.

21047 CFR 76.901(e). The Commission
determined that this size standard equates
approximately to a size standard of $100 million or
less in annual revenues. Implementation of Sections
of the 1992 Cable Act: Rate Regulation, Sixth Report
and Order and Eleventh Order on Reconsideration,
10 FCC Rcd 7393, 7408 (1995).

211 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & C-2 (data
current as of June 30, 2005); Warren
Communications News, Television & Cable
Factbook 2006, “‘Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

21247 CFR 76.901(c).

213 Warren Communications News, Television &
Cable Factbook 2006, ““U.S. Cable Systems by
Subscriber Size,” page F-2 (data current as of Oct.
2005). The data do not include 718 systems for
which classifying data were not available.

214 47 U.S.C. 543(m)(2); see 47 CFR 76.901(f) &
nn. 1-3.

21547 CFR 76.901(f); see Public Notice, FCC
Announces New Subscriber Count for the Definition
of Small Cable Operator, DA 01-158 (Cable
Services Bureau, Jan. 24, 2001).

under this size standard.21¢ We note that the
Commission neither requests nor collects
information on whether cable system
operators are affiliated with entities whose
gross annual revenues exceed $250
million,217 and therefore we are unable to
estimate more accurately the number of cable
system operators that would qualify as small
under this size standard.

70. Open Video Systems. The open video
system (OVS) framework was established in
1996, and is one of four statutorily
recognized options for the provision of video
programming services by local exchange
carriers.218 The OVS framework provides
opportunities for the distribution of video
programming other than through cable
systems. Because OVS operators provide
subscription services,219 OVS falls within the
SBA small business size standard covering
cable services, which is “Wired
Telecommunications Carriers.” 220 The SBA
has developed a small business size standard
for this category, which is: All such firms
having 1,500 or fewer employees. To gauge
small business prevalence for such services
we must, however, use current census data
that are based on the previous category of
Cable and Other Program Distribution and its
associated size standard; that size standard
was: All such firms having $13.5 million or
less in annual receipts.221 According to
Census Bureau data for 2002, there were a
total of 1,191 firms in this previous category
that operated for the entire year.222 Of this
total, 1,087 firms had annual receipts of
under $10 million, and 43 firms had receipts
of $10 million or more but less than $25
million.223 Thus, the majority of cable firms
can be considered small. In addition, we note
that the Commission has certified some OVS
operators, with some now providing
service.224 Broadband service providers
(BSPs) are currently the only significant
holders of OVS certifications or local OVS

216 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & G-2 (data
current as of June 30, 2005); Warren
Communications News, Television & Cable
Factbook 2006, “Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

217 The Commission does receive such
information on a case-by-case basis if a cable
operator appeals a local franchise authority’s
finding that the operator does not qualify as a small
cable operator pursuant to section 76.901(f) of the
Commission’s rules. See 47 CFR 76.909(b).

21847 U.S.C. 571(a)(3)—(4). See Annual
Assessment of the Status of Competition in the
Market for the Delivery of Video Programming,
Thirteenth Annual Report, 24 FCC Rcd 542, 606
paragraph 135 (2009) (“Thirteenth Annual Cable
Competition Report™).

219 See 47 U.S.C. 573.

2201J.S. Census Bureau, 2007 NAICS Definitions,
“517110 Wired Telecommunications Carriers”;
http://www.census.gov/naics/2007/def/
ND517110.HTM#N517110.

22113 CFR 121.201, NAICS code 517110.

2227J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510 (issued November 2005).

223 Id. An additional 61 firms had annual receipts
of $25 million or more.

224 A list of OVS certifications may be found at
http://www.fcc.gov/mb/ovs/csovscer.html.

franchises.225 The Commission does not have
financial or employment information
regarding the entities authorized to provide
OVS, some of which may not yet be
operational. Thus, again, at least some of the
OVS operators may qualify as small entities.

71. Cable Television Relay Service. This
service includes transmitters generally used
to relay cable programming within cable
television system distribution systems. This
cable service is defined within the broad
economic census category of Wired
Telecommunications Carriers; that category
is defined as follows: “This industry
comprises establishments primarily engaged
in operating and/or providing access to
transmission facilities and infrastructure that
they own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on a
single technology or a combination of
technologies.” 226 The SBA has developed a
small business size standard for this category,
which is: All such firms having 1,500 or
fewer employees. To gauge small business
prevalence for cable services we must,
however, use current census data that are
based on the previous category of Cable and
Other Program Distribution and its associated
size standard; that size standard was: All
such firms having $13.5 million or less in
annual receipts.227 According to Census
Bureau data for 2002, there were a total of
1,191 firms in this previous category that
operated for the entire year.228 Of this total,
1,087 firms had annual receipts of under $10
million, and 43 firms had receipts of $10
million or more but less than $25 million.229
Thus, the majority of these firms can be
considered small.

72. Multichannel Video Distribution and
Data Service. MVDDS is a terrestrial fixed
microwave service operating in the 12.2-12.7
GHz band. The Commission adopted criteria
for defining three groups of small businesses
for purposes of determining their eligibility
for special provisions such as bidding
credits. It defined a very small business as an
entity with average annual gross revenues not
exceeding $3 million for the preceding three
years; a small business as an entity with
average annual gross revenues not exceeding
$15 million for the preceding three years; and
an entrepreneur as an entity with average
annual gross revenues not exceeding $40
million for the preceding three years.230

225 See Thirteenth Annual Cable Competition
Report, 24 FCC Red at 606—07 paragraph 135. BSPs
are newer firms that are building state-of-the-art,
facilities-based networks to provide video, voice,
and data services over a single network.

226 J.S. Census Bureau, 2007 NAICS Definitions,
517110 Wired Telecommunications Carriers”
(partial definition); http://www.census.gov/naics/
2007/def/ND517110.HTM#N517110.

22713 CFR 121.201, NAICS code 517110.

228 J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510 (issued November 2005).

229 [d. An additional 61 firms had annual receipts
of $25 million or more.

230 Amendment of Parts 2 and 25 of the
Commission’s Rules to Permit Operation of NGSO
FSS Systems Co-Frequency with GSO and

Continued
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These definitions were approved by the
SBA.231 On January 27, 2004, the
Commission completed an auction of 214
MVDDS licenses (Auction No. 53). In this
auction, ten winning bidders won a total of
192 MVDDS licenses.232 Eight of the ten
winning bidders claimed small business
status and won 144 of the licenses. The
Commission also held an auction of MVDDS
licenses on December 7, 2005 (Auction 63).
Of the three winning bidders who won 22
licenses, two winning bidders, winning 21 of
the licenses, claimed small business
status.233

73. Amateur Radio Service. These licensees
are held by individuals in a noncommercial
capacity; these licensees are not small
entities.

74. Aviation and Marine Services. Small
businesses in the aviation and marine radio
services use a very high frequency (VHF)
marine or aircraft radio and, as appropriate,
an emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has not
developed a small business size standard
specifically applicable to these small
businesses. For purposes of this analysis, the
Commission uses the SBA small business
size standard for the category Wireless
Telecommunications Carriers (except
Satellite), which is 1,500 or fewer
employees.234 Most applicants for
recreational licenses are individuals.
Approximately 581,000 ship station licensees
and 131,000 aircraft station licensees operate
domestically and are not subject to the radio
carriage requirements of any statute or treaty.
For purposes of our evaluations in this
analysis, we estimate that there are up to
approximately 712,000 licensees that are
small businesses (or individuals) under the
SBA standard. In addition, between
December 3, 1998 and December 14, 1998,
the Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and 161.775—
162.0125 MHz (coast transmit) bands. For
purposes of the auction, the Commission
defined a “small” business as an entity that,
together with controlling interests and
affiliates, has average gross revenues for the
preceding three years not to exceed $15

Terrestrial Systems in the Ku-Band Frequency
Range; Amendment of the Commission’s Rules to
Authorize Subsidiary Terrestrial Use of the 12.2—
12.7 GHz Band by Direct Broadcast Satellite
Licensees and their Affiliates; and Applications of
Broadwave USA, PDC Broadband Corporation, and
Satellite Receivers, Ltd. to provide A Fixed Service
in the 12.2-12.7 GHz Band, ET Docket No. 98-206,
Memorandum Opinion and Order and Second
Report and Order, 17 FCC Rcd 9614, 9711,
paragraph 252 (2002).

231 See Letter from Hector V. Barreto,
Administrator, U.S. Small Business Administration,
to Margaret W. Wiener, Chief, Auctions and
Industry Analysis Division, WTB, FCC (Feb.13,
2002).

232 See “Multichannel Video Distribution and
Data Service Auction Closes,” Public Notice, 19
FCC Rcd 1834 (2004).

233 See ““ Auction of Multichannel Video
Distribution and Data Service Licenses Closes;
Winning Bidders Announced for Auction No. 63,”
Public Notice, 20 FCC Recd 19807 (2005).

23413 CFR 121.201, NAICS code 517210.

million dollars. In addition, a “very small”
business is one that, together with controlling
interests and affiliates, has average gross
revenues for the preceding three years not to
exceed $3 million dollars.235 There are
approximately 10,672 licensees in the Marine
Coast Service, and the Commission estimates
that almost all of them qualify as “small”
businesses under the above special small
business size standards.

75. Personal Radio Services. Personal radio
services provide short-range, low power
radio for personal communications, radio
signaling, and business communications not
provided for in other services. The Personal
Radio Services include spectrum licensed
under Part 95 of our rules.23¢ These services
include Citizen Band Radio Service (CB),
General Mobile Radio Service (GMRS), Radio
Control Radio Service (R/C), Family Radio
Service (FRS), Wireless Medical Telemetry
Service (WMTS), Medical Implant
Communications Service (MICS), Low Power
Radio Service (LPRS), and Multi-Use Radio
Service (MURS).237 There are a variety of
methods used to license the spectrum in
these rule parts, from licensing by rule, to
conditioning operation on successful
completion of a required test, to site-based
licensing, to geographic area licensing. Under
the RFA, the Commission is required to make
a determination of which small entities are
directly affected by the rules being proposed.
Since all such entities are wireless, we apply
the definition of Wireless
Telecommunications Carriers (except
Satellite), pursuant to which a small entity is
defined as employing 1,500 or fewer
persons.238 Many of the licensees in these
services are individuals, and thus are not
small entities. In addition, due to the mostly
unlicensed and shared nature of the
spectrum utilized in many of these services,
the Commission lacks direct information
upon which to base an estimation of the
number of small entities under an SBA
definition that might be directly affected by
the proposed rules.

76. Public Safety Radio Services. Public
Safety radio services include police, fire,
local government, forestry conservation,
highway maintenance, and emergency
medical services.239 There are a total of

235 Amendment of the Commission’s Rules
Concerning Maritime Communications, Third
Report and Order and Memorandum Opinion and
Order, 13 FCC Rcd 19853 (1998).

236 47 CFR Part 90.

237 The Citizens Band Radio Service, General
Mobile Radio Service, Radio Control Radio Service,
Family Radio Service, Wireless Medical Telemetry
Service, Medical Implant Communications Service,
Low Power Radio Service, and Multi-Use Radio
Service are governed by Subpart D, Subpart A,
Subpart C, Subpart B, Subpart H, Subpart I, Subpart
G, and Subpart J, respectively, of Part 95 of the
Commission’s rules. See generally 47 CFR Part 95.

23813 CFR 121.201, NAICS Code 517210.

239 With the exception of the special emergency
service, these services are governed by Subpart B
of part 90 of the Commission’s rules, 47 CFR 90.15—
90.27. The police service includes approximately
27,000 licensees that serve state, county, and
municipal enforcement through telephony (voice),
telegraphy (code) and teletype and facsimile
(printed material). The fire radio service includes
approximately 23,000 licensees comprised of

approximately 127,540 licensees in these
services. Governmental entities 240 as well as
private businesses comprise the licensees for
these services. All governmental entities with
populations of less than 50,000 fall within
the definition of a small entity.241

IV. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

77. With certain exceptions, the
Commission’s Schedule of Regulatory Fees
applies to all Commission licensees and
regulatees. Most licensees will be required to
count the number of licenses or call signs
authorized, complete and submit an FCC
Form 159 Remittance Advice, and pay a
regulatory fee based on the number of
licenses or call signs.242 Interstate telephone

private volunteer or professional fire companies as
well as units under governmental control. The local
government service is presently comprised of
approximately 41,000 licensees that are state,
county, or municipal entities that use the radio for
official purposes not covered by other public safety
services. There are approximately 7,000 licensees
within the forestry service which is comprised of
licensees from state departments of conservation
and private forest organizations who set up
communications networks among fire lookout
towers and ground crews. The approximately 9,000
state and local governments are licensed to provide
highway maintenance service and emergency and
routine communications to aid other public safety
services to keep main roads safe for vehicular
traffic. The approximately 1,000 licensees in the
Emergency Medical Radio Service (EMRS) use the
39 channels allocated to this service for emergency
medical service communications related to the
delivery of emergency medical treatment. 47 CFR
90.15-90.27. The approximately 20,000 licensees in
the special emergency service include medical
services, rescue organizations, veterinarians,
handicapped persons, disaster relief organizations,
school buses, beach patrols, establishments in
isolated areas, communications standby facilities,
and emergency repair of public communications
facilities. 47 CFR 90.33-90.55.

24047 CFR 1.1162.

2415 U.S.C. 601(5).

242 See 47 CFR 1.1162 for the general exemptions
from regulatory fees. E.g., Amateur radio licensees
(except applicants for vanity call signs) and
operators in other non-licensed services (e.g.,
Personal Radio, part 15, ship and aircraft).
Governments and non-profit (exempt under section
501(c) of the Internal Revenue Code) entities are
exempt from payment of regulatory fees and need
not submit payment. Non-commercial educational
broadcast licensees are exempt from regulatory fees
as are licensees of auxiliary broadcast services such
as low power auxiliary stations, television auxiliary
service stations, remote pickup stations and aural
broadcast auxiliary stations where such licenses are
used in conjunction with commonly owned non-
commercial educational stations. Emergency Alert
System licenses for auxiliary service facilities are
also exempt as are instructional television fixed
service licensees. Regulatory fees are automatically
waived for the licensee of any translator station
that: (1) Is not licensed to, in whole or in part, and
does not have common ownership with, the
licensee of a commercial broadcast station; (2) does
not derive income from advertising; and (3) is
dependent on subscriptions or contributions from
members of the community served for support.
Receive only earth station permittees are exempt
from payment of regulatory fees. A regulatee will
be relieved of its fee payment requirement if its
total fee due, including all categories of fees for
which payment is due by the entity, amounts to less
than $10.
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service providers must compute their annual
regulatory fee based on their interstate and
international end-user revenue using
information they already supply to the
Commission in compliance with the Form
499-A, Telecommunications Reporting
Worksheet, and they must complete and
submit the FCC Form 159. Compliance with
the fee schedule will require some licensees
to tabulate the number of units (e.g., cellular
telephones, pagers, cable TV subscribers)
they have in service, and complete and
submit an FCC Form 159. Licensees
ordinarily will keep a list of the number of
units they have in service as part of their
normal business practices. No additional
outside professional skills are required to
complete the FCC Form 159, and it can be
completed by the employees responsible for
an entity’s business records.

78. As discussed previously in the
accompanying Order at paragraphs 19
through 23, the Commission has concluded
that beginning in the FY 2009 regulatory fee
cycle, licensees filing their annual regulatory
fee payments must begin the process by
entering the Commission’s Fee Filer system
with a valid FRN and password. In some
instances, it will be necessary to use a
specific FRN and password that is linked to
a particular regulatory fee bill. Going
forward, the submission of hardcopy Form
159 documents will not be permitted for
making a regulatory fee payment. By
requiring licensees to use Fee Filer to begin
the regulatory fee payment process, errors
resulting from illegible handwriting on
hardcopy Form 159’s will be reduced, and
we will create an electronic record of
licensee payment attributes that are more
easily traced than those payments that are
simply mailed in with a hardcopy Form 159.

79. Licensees and regulatees are advised
that failure to submit the required regulatory
fee in a timely manner will subject the
licensee or regulatee to a late payment
penalty of 25 percent in addition to the
required fee.243 If payment is not received,
new or pending applications may be
dismissed, and existing authorizations may
be subject to rescission.244 Further, in
accordance with the DCIA, federal agencies
may bar a person or entity from obtaining a
federal loan or loan insurance guarantee if
that person or entity fails to pay a delinquent
debt owed to any federal agency.24°
Nonpayment of regulatory fees is a debt owed
the United States pursuant to 31 U.S.C. 3711

administrative and judicial remedies, may be
exercised by the Commission. Debts owed to
the Commission may result in a person or
entity being denied a federal loan or loan
guarantee pending before another federal
agency until such obligations are paid.246

80. The Commission’s rules currently
provide for relief in exceptional
circumstances. Persons or entities may
request a waiver, reduction or deferment of
payment of the regulatory fee.24” However,
timely submission of the required regulatory
fee must accompany requests for waivers or
reductions. This will avoid any late payment
penalty if the request is denied. The fee will
be refunded if the request is granted. In
exceptional and compelling instances (where
payment of the regulatory fee along with the
waiver or reduction request could result in
reduction of service to a community or other
financial hardship to the licensee), the
Commission will defer payment in response
to a request filed with the appropriate
supporting documentation.

V. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

81. The RFA requires an agency to describe
any significant alternatives that it has
considered in reaching its approach, which
may include the following four alternatives:
(1) The establishment of differing compliance
or reporting requirements or timetables that
take into account the resources available to
small entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements under
the rule for small entities; (3) the use of
performance, rather than design, standards;
and (4) an exemption from coverage of the
rule, or any part thereof, for small entities.248
In the NPRM, we sought comment on
alternatives that might simplify our fee
procedures or otherwise benefit filers,
including small entities, while remaining
consistent with our statutory responsibilities
in this proceeding. We received no comments
specifically in response to the IRFA.

82. Several categories of licensees and
regulatees are exempt from payment of
regulatory fees. Also, waiver procedures
provide regulatees, including small entity
regulatees, relief in exceptional
circumstances. We note that small entities
should be assisted by our implementation of
the Fee Filer program, and that we have

VI. Report to Congress

83. The Commission will send a copy of
this Report and Order, including this FRFA,
in a report to be sent to Congress and the
Government Accountability Office pursuant
to the Congressional Review Act.249, In
addition, the Commission will send a copy
of this Report and Order, including the
FRFA, to the Chief Counsel for Advocacy of
the Small Business Administration. A copy
of this Report and Order and FRFA (or
summaries thereof) will also be published in
the Federal Register.250

Appendix G

Proposed Letter to Submarine Cable
Operators

[insert address of submarine cable operator]

Re:/Regulatory Fees for Fiscal Year [insert
year]

Our annual regulatory fee assessment for
submarine cable operators is based on the
total capacity for the submarine cable system.
For this reason, we require submarine cable
operators to advise us of the appropriate
category for determining regulatory fees.
Please indicate below the correct category
and return this letter to us by February 15,

20 .

Please
Submarine cable systems check the
(capacity as of December 31) appropriate
category
<2.5 Gbps.
2.5 Gbps or greater, but less
than 5 Gbps.
5 Gbps or greater, but less than
10 Gbps.

10 Gbps or greater, but less
than 20 Gbps.
20 Gbps or greater.

Thank you for your assistance in this
matter.

Certification Statement

I certify under penalty of
perjury that the foregoing and supporting
information is true and correct to the best of
my knowledge, information and belief.

et seq., and the DCIA. Appropriate continued our practice of exempting fees Signature Date
enforcement measures as well as whose total sum owed is less than $10.00. Appendix H
FY 2008 SCHEDULE OF REGULATORY FEES
Annual
Fee category regulatory fee
(U.S. $'s)

PLMRS (per license) (Exclusive Use) (47 CFR PArt 90) .....ccciiiiiiiiiee e e siieeesteeeesteeeesteeeesteesssseeeesseeesnsseeesnsseeesnsseessssneesssseeeanes 40
Microwave (per license) (47 CFR PArt T0T) ..ottt a e b et e b e e bt e s b e e st e e sae e e bt e abeeeneenareereenas 40
218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR part 95) .......cooeiiiiiiiiiieiieesee e 60
Marine (Ship) (per station) (47 CFR PArt 80) ......cceeiuiiiiriiriieie ettt ettt sb et ae st e sb e e he e bt e b e e b e se e b b e eneneeeneas 10

24347 CFR 1.1164.

24447 CFR 1.1164(c).

245 Public Law 104-134, 110 Stat. 1321 (1996).
246 31 U.S.C. 7701(c)(2)(B).

24747 CFR 1.1166.
2485 U.S.C. 603.

249 See 5 U.S.C. 801(a)(1)(A). The Congressional
Review Act is contained in Title II, section 251, of

the CWAAA; see Public Law 104-121, Title II,
section 251, 110 Stat. 868.
250 See 5 U.S.C. 604(b).
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FY 2008 SCHEDULE OF REGULATORY FEES—Continued

Annual
Fee category regulatory fee
(U.S. §'s)
Marine (Coast) (per license) (47 CFR P 80) .....cooiiieriirieieeriete st e sttt sr e et e saeesresae e reas e e s e ss e e s e areenenr e e s e nreennenreeanes 35
General Mobile Radio Service (per license) (47 CFR PArt 95) .....cccuiiiiiiiiiiiiiieeiie ettt e e reeaine s 5
Rural Radio (47 CFR part 22) (previously listed under the Land Mobile category) .........ccociiiiieiinieiineee e 20
PLMRS (Shared Use) (per license) (47 CFR part 90) 20
Aviation (Aircraft) (per station) (47 CFR part 87) ........... 5
Aviation (Ground) (per lICENSE) (47 CFR PA 87) ...ooiuiiiiieiiiiieeit ettt ettt ettt bt sttt e et e bt e e et e sae e st e e see e e neesareennes 10
Amateur Vanity Call Signs (per call sign) (47 CFR PAIt 97) .....oiiiiiiii ettt sttt st e e s be e b e e saeeeteesseeebeesaneenees 1.23
CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 and 90) A7
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) .......cccccceveerrennen. .08
Broadband Radio Service (formerly MMDS/MDS) (per license sign) (47 CFR part 21) .....coociiiiiiiiiiieieeeeeieeeesee e 295
Local Multipoint Distribution Service (per call sign) (47 CFR, part 101) ...ociiiiiiiiiieeee e 295
AM Radio Construction Permits 415
FM Radio Construction Permits 600
TV (47 CFR part 73) VHF Commercial:
[ =g ] (=T e O TP P R UUPPPOPRPTRIN 71,050
Markets 11-25 53,525
Markets 26-50 33,525
IMAIKEES STmT00 ...ciiiiiiiiie i e eiciite e ee e e eec e e e e e e e et aeeeeeeeeasaeseeeeeaesaassssaeeeeseaassssaaeeeessassssaeeseassassassseeeseaanssseseseaesaanssssneeesessansrneneens 21,025
RemainiNg MATKEES .......coiiiii et s e e e e e s be e e b e e s e e b e s n e e b e e b e e sr e e 5,600
(070 g1 U Te3 1 1o] o I ==Y ¢4 011 ¢SSO PUPRTRRRRIOt 5,600
TV (47 CFR part 73) UHF Commercial:
Y T T R O PSSRSO 21,225
[ =g R B B2 TSP P PP RUPRPRRPPRPRORt 19,475
Markets 26-50 ..... 11,900
Markets 51-100 6,800
REMAINING MAIKEES ...ttt ettt e et e bt ea et et eea bt e b e e e e st e sa et et e e ebs e e bt e eaeeebeenaneeabeeeaneenaneeateees 1,800
(O7eTa1S] ({01 o] g T =10 111 PSPPSRI 1,800
Satellite Television Stations (All Markets) .........c......... 1,175
Construction Permits—Satellite Television Stations 595
Low Power TV, TV/FM Translators & BooSters (47 CFR PAM 74) ...ocooiiiiiiiieeiee ettt st 365
Broadcast AUXIlIary (47 CFR PArt 74) .....eooiiiiiiieiiiie ettt sr e st e s ae e et sae e e e e R e e e e s he e b e e b e e st e b e e st e e nenreeanes 10
CARS (47 CFR part 78) ....coceveeierieeienieeee e 205
Cable Television Systems (per subscriber) (47 CFR part 76) .80
Interstate Telecommunication Service Providers (per revenue AOIAI) ...........ooiiiiiiiiiinie et 00314
Earth Stations (47 CFR P 25) ....c.coiiiiiiieieiiie ettt ettt s e e e e s ae e e e sae e et aae e s e e R e e s e e R e e s e e b e e st ereeanenreennenreennenneennen 195
Space Stations (per operational station in geostationary orbit) (47 CFR part 25) also includes Direct Broadcast Satellite Serv-
ice (per operational station) (47 CFR Part 100) ........cccoiiiieiirieiririerre ettt r et st e saeesresmeesresbeennesneenenee s 119,300
Space Stations (per operational system in non-geostationary orbit) (47 CFR part 25) ........cccccvieiiiiriiinieeeee e 125,750
International Bearer Circuits (per active B4KB CIFCUIL) .........cciiiiieriie it eenre e .93
International Public Fixed (per call sign) (47 CFR part 23) .. 2,025
International (HF) Broadcast (47 CFR part 73) 860
FY 2008 SCHEDULE OF REGULATORY FEES (Continued)
FY 2008 Radio Station Regulatory Fees
FM FM
Population served AM glass AM (B)Iass AM glass AM Slass g!a§?e85( é?l%s,sce:a
C3 C1 &C2
C=25,000 euveiiincieieie ittt $650 $500 $450 $525 $600 $775
25,001-75,000 ...... . 1,325 1,025 650 775 1,225 1,375
75,001-150,000 .... 1,975 1,275 875 1,300 1,675 2,550
150,001-500,000 ........ 2,975 2,175 1,325 1,550 2,600 3,325
500,001-1,200,000 ..... 4,300 3,325 2,200 2,575 4,125 4,900
1,200,001-3,000,000 ..... 6,600 5,100 3,300 4,125 6,700 7,850
> 3,000,000 ..uiiiiiiee et 7,925 6,125 4,175 5,150 8,550 10,200

[FR Doc. E9—19104 Filed 8—10-09; 8:45 am)]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742 and 774

[Docket No. 080721866-8871—-01]

RIN 0694—-AE42

Revisions to the Commerce Control

List To Update and Clarify Crime
Control License Requirements

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
update and clarify export and reexport
license requirements on striking
weapons, restraint devices, shotguns
and parts, optical sighting devices, and
electric shock devices. It would also add
equipment designed for executions to
the Commerce Control List. This
proposed rule would make no changes
to the longstanding policy of denial of
applications to export or reexport
specially designed implements of
torture. The proposed rule would
provide additional illustrative examples
of such items and would adopt a
definition of torture used in a U.S.
statute that implements the United
Nations Convention against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment. BIS is
publishing this rule as part of an
ongoing review of crime control license
requirements and policy.

DATES: Comments concerning this rule
must be received by BIS no later than
September 25, 2009.

ADDRESSES: Comments on this rule may
be submitted to the Federal
eRulemaking Portal at http://
www.regulations.gov (follow the
instructions for submitting comments),
by e-mail directly to BIS at
publiccomments@bis.doc.gov (refer to
regulatory identification number 0694—
AE42 in the subject line), or on paper to
Regulatory Policy Division, Office of
Exporter Services, Bureau of Industry
and Security, Room H2705, U.S.

Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230. Refer to
Regulatory Identification Number (RIN)
0694—AE42 in all comments.

FOR FURTHER INFORMATION CONTACT:
Chantal Lakatos, Office of Non-
proliferation and Treaty Compliance,
Bureau of Industry and Security,
telephone: 202—482-1739; fax: 202—
482-4145; e-mail: clakatos@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Export Administration
Regulations (15 CFR parts 730-774)
impose license requirements for certain
exports from the United States and
reexports from other countries for,
among other reasons, “‘crime control.”
The crime control license requirements
are intended for the “support of U.S.
foreign policy to promote human rights
throughout the world”” (15 CFR
742.7(a)). This rule is part of an effort by
BIS to review and, where appropriate,
revise the crime control license
requirements in the Export
Administration Regulations. In
connection with this effort, BIS
published a notice of inquiry seeking
public comments on whether the scope
of items and destinations that are
subject to crime control license
requirements should be changed (73 FR
14769, March 19, 2008). After reviewing
the public comments on that notice and
conducting its own policy deliberations,
BIS plans to proceed with this review in
stages.

In the first stage, BIS is publishing
this proposed rule, which addresses
relatively simple extensions,
modifications or removals of items
currently on the Commerce Control List
or additions to that list of items that
have a clearly identified crime control
or law enforcement nexus.

In one or more subsequent stages, BIS
intends to address more complex
Commerce Control List matters such as
whether, and, if so, the extent to which
biometric measuring devices, integrated
data systems, simulators, and
communications equipment should be
listed on the Commerce Control List; the
degree to which software and
technology related to commodities on
the Commerce Control List should be
listed and how such software and
technology should be described; and
general policy issues such as whether

the range of destinations to which crime
control license requirements apply
should be modified.

Summary of the Changes Proposed

Revisions to § 742.7—Crime control.
This proposed rule would change the
section heading to read ““Crime control
and detection” to reflect the contents of
the section. It also would revise
paragraph (a) to set forth a license
requirement to all destinations for a
proposed new ECCN 0A981 that would
apply to equipment designed for the
execution of human beings. Finally, this
rule would revise paragraph (d) to state
that in maintaining these controls, the
United States considers international
norms and the practices of other
countries that control exports to
promote the observance of human
rights; however, the controls are not
based on the decisions of any
multilateral export control regime and
may differ from controls imposed by
other countries. This proposed rule
would remove language from paragraph
(d) that could be read as erroneously
implying that the United States is the
only country that imposes export
controls on crime control and detection
items.

Revisions to § 742.11—Specially
designed implements of torture. This
proposed rule would revise the heading
to match the revised language that this
rule applies to ECCN 0A983, i.e.
“Specially designed implements of
torture, including thumbscrews,
thumbcuffs, fingercuffs, spiked batons,
shock sleeves and parts and accessories,
n.e.s.” This proposed rule also would
revise paragraph (d) to state that in
maintaining these controls, the United
States considers international norms
and the practices of other countries that
control exports to promote the
observance of human rights; however,
the controls are not based on the
decisions of any multilateral export
control regime and may differ from
controls imposed by other countries.
This proposed rule would remove
language from paragraph (d) that could
be read as erroneously implying that the
United States is the only country that
imposes export controls on specially
designed implements of torture. This
proposed rule would make no changes
to the policy of denial of applications to
export items subject to § 742.11 or to the
prohibition (stated in § 740.2(a)(10) of
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the EAR) on use of license exceptions to
export commodities subject to § 742.11
of the EAR.

Revisions to ECCN 0A978—Saps. The
items covered by this ECCN would be
expanded from “saps” to “‘law
enforcement striking weapons.” Saps,
police batons, side handle batons,
tonfas, sjamboks and whips would be
listed as examples of law enforcement
striking weapons. BIS believes that this
change would provide consistent
license requirements for several items
that have substantially similar crime
control functions.

Creation of ECCN 0A981—Equipment
for the Execution of Human Beings. This
rule would create a new ECCN 0A981
that would apply to equipment designed
for the execution of human beings. Such
equipment would require a license to all
destinations. BIS is proposing adding
this ECCN because equipment designed
for the execution of human beings has
a clear nexus to crime control and an
obvious potential use in repressing
human rights.

Revisions to ECCN 0A982—Restraint
Devices. Several changes would be
made to this ECCN to (a) make clear that
it applies to law enforcement restraint
devices, rather than safety or medical
equipment, (b) update the illustrative
list of commodities to which this ECCN
applies, and (c) cross reference other
ECCNs that apply to similar devices.
These changes are intended to focus the
ECCN on items of crime control
significance and to reduce the
possibility of misinterpretations.

e The rule would add the phrase
“Law enforcement” to the heading.

e The rule would add “multipoint
restraint devices including restraint
chairs” to the illustrative list of restraint
devices because use of these devices has
increased in recent years and because
they have potential for use in human
rights abuse.

e The rule would also revise the
related controls paragraph of this ECCN
to note (a) that finger cuffs and shock
sleeves are classified under ECCN
0A983—Specially designed implements
of torture, (b) that law enforcement
restraint devices that administer an
electric shock are controlled under
ECCN 0A985, and (c) that electronic
devices that monitor and report a
person’s location to enforce restrictions
on movement for law enforcement or
penal reasons are controlled under
ECCN 3A981.

e This rule would add a note stating
that this ECCN does not apply to
medical devices that are equipped to
restrain patient movement during
medical procedures, devices that
confine memory-impaired patients to

appropriate medical facilities, or safety
equipment such as safety belts or child
automobile safety seats.

BIS believes that the proposed revised
language would clarify the scope of
ECCN 0A982 and is not a substantive
change.

Revisions to ECCN 0A983—Specially
Designed Implements of Torture. This
rule would make no changes to the
Export Administration Regulations’
stated policies of denial of license
applications for the export or reexport of
specially designed implements of
torture and prohibition of use of any
license exception to export or reexport
specially designed implements of
torture.

The heading of ECCN 0A983 would
be revised to add the word “including”
immediately following the phrase
“specially designed implements of
torture” to make clear that the items
listed are examples of specially
designed implements of torture rather
than an exclusive list of such
implements. The heading would also be
revised to add fingercuffs, spiked batons
and shock sleeves to the ECCN as
additional examples of specially
designed implements of torture. A new
note would state that “torture” in this
ECCN has the same meaning as set forth
in 18 U.S.C. 2340(1), which is the
definition employed by the United
States criminal statute that implements
the United Nations Convention against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.
BIS believes that these changes would
more clearly distinguish specially
designed implements of torture from
crime control and detection items.

Revisions to ECCN 0A984—Shotguns.
This rule would remove the phrase
“parts n.e.s.” and add the following
specific parts for the shotguns
controlled by this ECCN: barrels of 18
inches (45.72 cm) or longer but not
longer than 24 inches (60.96 cm),
receivers, breech mechanisms, complete
trigger mechanisms, and magazines or
magazine extension tubes. The parts are
subject to CC column 1 license
requirements. BIS believes that the
purposes of the control can be met by
retaining the license requirement on the
shotguns themselves and on the critical
parts set forth in this rule. BIS believes
that continuing to require licenses for
other parts would pose a burden on
legitimate trade in shotgun repair parts
that is not needed to achieve the
purpose of these controls or of the
controls related to the Inter-American
Convention Against the Illicit
Manufacturing of and Trafficking in
Firearms, Ammunition, Explosives and
Other Related Materials.

Revisions to ECCN 0A985—Discharge
Type Arms. ECCN 0A985 applies to
discharge type arms and to some
electroshock devices that are not
discharge type arms. To provide greater
clarity and to include a representative
description of devices currently
available, this proposed rule would add
the phrase “devices to administer
electric shock” to the heading and
would add stun cuffs and shock shields
to the illustrative list of items classified
under this ECCN. This rule would also
add references to the “Related Controls”
paragraph informing readers that shock
sleeves are controlled by ECCN 0A983
and that electronic devices that monitor
and report a person’s location to enforce
restrictions on movement for law
enforcement or penal reasons are
controlled under ECCN 3A981.

Revisions to ECCN 0A987—Optical
Sighting Devices for Firearms. This rule
would replace the general description in
the heading of ECCN 0A987 with a list
of items controlled. With this change,
the ECCN would clearly state that it
applies to specific sighting devices,
their associated optical elements, and
adjustment mechanisms.

Revisions to ECCN 0E984—
Technology for shotguns. This rule
would modify ECCN 0E984 to apply CC
Column 1 as a reason for control of
technology for the development and
production of all shotguns and shotgun
shells controlled by ECCN 0A984.
Currently, ECCN 0E984 applies reasons
for control that are parallel to the
reasons for control in ECCN 0A984, i.e.,
CC Column 1, 2, or 3 is applied
depending on whether the barrel length
exceeds 24 inches and whether the end-
user is a law enforcement agency. BIS is
proposing the change described in this
paragraph because it believes that the
technology for the development and
production of shotguns is substantially
the same for all shotguns with barrel
length exceeding 18 inches and does not
vary based on the end user of the
shotgun.

Revisions to ECCN 3A981—
Polygraphs and other electronic devices.
This proposed rule would add a cross
reference to the restraint devices
controlled by ECCN 0A982. This
proposed rule would also add a note
expressly stating that the electronic
monitoring restraint devices in ECCN
3A981 are devices that monitor or report
the location of confined persons for law
enforcement or penal reasons. The note
would exclude devices used to confine
memory impaired patients to
appropriate medical facilities. BIS views
these proposed changes in wording as
clarifications rather than substantive
changes.
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Request for Comments

BIS is seeking public comments on
this rule and will consider all comments
received on or before September 25,
2009 in developing any final rule.
Comments received after that date will
be considered if feasible, but their
consideration cannot be assured. All
public comments on this rule must be
in writing (including electronic postings
on regulations.gov or e-mail) and will be
a matter of public record, available for
public inspection and copying.

Rulemaking Requirements

1. This rule is a significant rule for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves a collection of information that
has been approved by OMB under
control number 0694-0088, which
carries a burden hour estimate of 58
minutes to prepare and submit form
BIS-748P. Miscellaneous and
recordkeeping activities account for 12
minutes per submission. BIS believes
that the changes proposed will increase
the number of submissions subject to
this collection by approximately 1,200
annually. Send comments regarding
these burden estimates or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to Jasmeet Seehra,
Office of Management and Budget
(OMB), by e-mail to
jseehra@omb.eop.gov, or by fax to (202)
395-7285; and to the Regulatory Policy
Division, Bureau of Industry and
Security, Department of Commerce,
Room 2705, 14th Street and
Pennsylvania Ave., NW., Washington,
DC 20230.

3. This rule does not contain policies
with Federalism implications as this
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States (see
5 U.S.C. 553(a)(1)). Further, no other
law requires that a notice of proposed
rulemaking and an opportunity for

public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.) are
not applicable. However, to obtain the
benefit of a variety of viewpoints, BIS is
issuing this rule as a proposed rule with
a request for comments.

List of Subjects

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, BIS proposes to amend
the Export Administration Regulations
(15 CFR parts 730-774) as follows:

PART 742—[AMENDED]

1. The authority citation for part 742
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq; Pub.
L. 106-508; 50 U.S.C. 1701 et seq; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; Notice of July 23, 2008, 73 FR 43603
(July 25, 2008).

2.In § 742.7, revise the heading,
redesignate existing paragraph (a)(5) as
paragraph (a)(6), add a new paragraph
(a)(5) and revise paragraph (d) to read as
follows:

§742.7 Crime control and detection.

(a] * % %

(5) Items designed for the execution of
human beings as identified in ECCN
0A981 require a license to all

destinations including Canada.
* * * * *

(d) U.S. controls. In maintaining its
controls on crime control and detection
items, the United States considers
international norms regarding human
rights and the practices of other
countries that control exports to
promote the observance of human
rights. However, these controls are not
based on the decisions of any
multinational export control regime and
may differ from controls imposed by
other countries.

3.In § 742.11, revise the heading and
paragraph (d) to read as follows:

§742.11 Specially designed implements of
torture, including thumbscrews,
thumbcuffs, fingercuffs, spiked batons,
shock sleeves, and parts and accessories,
n.e.s.

* * * * *

(d) U.S. controls. In maintaining its
controls on specially designed

instruments of torture the United States
considers international norms regarding
human rights and the practices of other
countries that control exports to
promote the observance of human
rights. However, these controls are not
based on the decisions of any
multinational export control regime and
may differ from controls imposed by
other countries.

PART 774—[AMENDED]

4. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of July 23, 2008, 73 FR
43603 (July 25, 2008).

5. In Supplement No. 1 to part 774,
Category 0, revise the heading of Export
Control Classification (ECCN) 0A978 to
read as follows:

0A978 Law enforcement striking weapons,
including saps, police batons, side handle
batons, tonfas, sjamboks, and whips.

* * * * *

6. In Supplement No. 1 to part 774,
Category 0, add a new ECCN 0A981
immediately following ECCN 0A980
and immediately preceding ECCN
0A982 to read as follows:

0A981 Equipment designed for the execution
of human beings (See list of items
controlled).

License Requirements

Reason for Control: CC.

Control(s): CC applies to entire entry. A
license is required for all destinations
regardless of end-use. Accordingly, a column
specific to this control does not appear on the
Commerce Country Chart. (See § 742.7 of the
EAR for additional information.)

License Exceptions

LVS: N/A.
GBS: N/A.
CIV: N/A.

List of Items Controlled

Unit: $ value.

Related Controls: N/A.

Related Definitions: N/A.

Items: a. Gallows and guillotines.

b. Electric chairs for the purpose of
executing human beings.

c. Air tight vaults designed for the
execution of human beings by the
administration of a lethal gas or substance.

d. Automatic drug injection systems
designed for the execution of human beings
by administration of a lethal substance.

7. In Supplement No. 1 to part 774,
Category 0, ECCN 0A982, revise the



40120

Federal Register/Vol. 74, No. 153/ Tuesday, August 11, 2009/Proposed Rules

heading, revise the “Related Controls”
paragraph in the “List of Items
Controlled” section and add a note at
the end of ECCN 0A982 to read as
follows:

0A982 Law enforcement restraint devices,
including leg irons, shackles, and handcuffs;
straight jackets; multipoint restraint devices
such as restraint chairs; and parts and
accessories, n.e.s.

License Requirements
* * * * *

List of Items Controlled

Unit: $* * *

Related Controls: Thumbcuffs, fingercuffs
and shock sleeves are classified under ECCN
0A983, specially designed implements of
torture. Other law enforcement restraint
devices that administer an electric shock are
controlled under ECCN 0A985. Restraint
devices that electronically monitor or report
the location of confined persons for law

FC applies to entire entry

CC applies to shotguns with a barrel length greater than or equal to 18 in. (45.72 cm), but less than 24 in. (60.96 cm),

enforcement or penal reasons are controlled
under ECCN 3A981.

* * * * *

Note to ECCN 0A982. This ECCN applies
to restraint devices used in law enforcement
activities. It does not apply to medical
devices that are equipped to restrain patient
movement during medical procedures. It
does not apply to devices that confine
memory impaired patients to appropriate
medical facilities. It does not apply to safety
equipment such as safety belts or child
automobile safety seats.

8. In Supplement No. 1 to part 774,
Category 0, ECCN 0A983, revise the
heading, and add a note at the end of
ECCN 0A983 to read as follows:

0A983 Specially designed implements of
torture, including thumbscrews, thumbcuffs,
fingercuffs, spiked batons, shock sleeves,
and parts and accessories, n.e.s.

* * * * *

Control(s)

Note to ECCN 0A983. In this ECCN,
“torture”” has the meaning set forth in Section
2340(1) of Title 18, United States Code.

9. In Supplement No. 1 to part 774,
Category 0, ECCN 0A984, revise the
heading and the license requirements
section of ECCN 0A984 to read as
follows:

0A984 Shotguns with barrel length 18
inches (45.72 cm) or over; receivers; barrels
of 18 inches (45.72 cm) or longer but not
longer than 24 inches (60.96 cm); complete
trigger mechanisms; magazines and
magazine extension tubes; complete breech
mechanisms; buckshot shotgun shells; except
equipment used exclusively to treat or
tranquilize animals, and except arms
designed solely for signal, flare, or saluting
use.

License Requirements
Reason for Control: CC, FC, UN.

Country Chart

FC Column 1.
CC Column 1.

shotgun parts controlled by this entry, and buckshot shotgun shells controlled by this entry, regardless of end-user.

CC applies to shotguns with a barrel length greater than or equal to 24 in. (60.96 cm), regardless of end-user ........c..c.c......

CC Column 2.

CC applies to shotguns with a barrel length greater than or equal to 24 in. (60.96 cm) if for sale or resale to police or law CC Column 3.

enforcement.
UN applies to entire entry

* * * * *

10. In Supplement No. 1 to part 774,
Category 0, ECCN 0A985, revise the
heading and the ‘“‘Related Controls”
paragraph of the “List of Items
Controlled” section to read as follows:

0A985 Discharge type arms and devices to
administer electric shock, for example, stun
guns, shock batons, stun cuffs, shock shields,
electric cattle prods, immobilization guns
and projectiles; except equipment used
exclusively to treat or tranquilize animals,
and except arms designed solely for signal,
flare, or saluting use; and parts, n.e.s.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: Shock sleeves are
controlled by ECCN 0A983. Electronic
devices that monitor and report a person’s

location to enforce restrictions on movement
for law enforcement or penal reasons are
controlled under ECCN 3A981.

* * * * *

11. In Supplement No. 1 to part 774,
Category 0, ECCN 0A987, revise the
heading and the “Items” paragraph of
the “List of Items Controlled” section to
read as follows:

0A987 Optical sighting devices for firearms
(including shotguns controlled by 0A984);
and parts (See list of items controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items: a. Telescopic sights.
b. Holographic sights.

Control(s)

Iraq, North
Korea, and
Rwanda.

c. Reflex or “red dot” sights.

d. Reticle sights.

e. Other sighting devices that contain
optical elements.

f. Laser pointing devices designed for use
on firearms.

g. Lenses, other optical elements and
adjustment mechanisms for articles in
paragraphs a, b, ¢, d or e.

12. In Supplement No. 1 to part 774,
Category 0, ECCN 0E984, revise the
license requirements section of ECCN
0E984 to read as follows:

0E984 ‘‘Technology” for the
“development” or ‘“production” of shotguns
controlled by 0A984 and buckshot shotgun
shells.

License Requirements
Reason for Control: CC, UN.

Country Chart

CC applies to “technology” for shotguns with a barrel length over 18 in. (45.72 cm), and for shotgun shells controlled by CC Column 1.

ECCN 0A984.
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13. In Supplement No. 1 to part 774,
Category 3 add a note to the end of
ECCN 3A981 to read as follows:

3A981 Polygraphs (except biomedical
recorders designed for use in medical
facilities for monitoring biological and
neurophysical responses); fingerprint
analyzers, cameras and equipment, n.e.s.;
automated fingerprint and identification
retrieval systems, n.e.s.; psychological stress
analysis equipment; electronic monitoring
restraint devices; and specially designed
parts and accessories, n.e.s.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: See ECCN 0A982 for
other types of restraint devices.

Related Definitions: * * *

Items: * * *

Note to ECCN 3A981. In this ECCN,
electronic monitoring restraint devices are
devices used to record or report the location
of confined persons for law enforcement or
penal reasons. The term does not include
devices that confine memory impaired
patients to appropriate medical facilities.

Dated: August 5, 2009.
Matthew S. Borman,

Acting Assistant Secretary for Export
Administration.

[FR Doc. E9-19099 Filed 8—10-09; 8:45 am]
BILLING CODE 3510-33-P

FEDERAL TRADE COMMISSION
16 CFR Part 425

Rule Concerning the Use of
Prenotification Negative Option Plans

AGENCY: Federal Trade Commission
(FTC or Commission)

ACTION: Re-opening the record for
submission of public comments.

SUMMARY: The FTC re-opens the time
period for filing public comments in
response to its Advance Notice of
Proposed Rulemaking and Request for
Public Comments for sixty (60) days.
DATES: Written comments must be
received on or before October 13, 2009.

ADDRESSES: Interested parties are
invited to submit written comments.
Comments should refer to
“Prenotification Negative Option Rule
Review, Matter No. P064202” to
facilitate the organization of comments.
Please note that your comment —
including your name and your state —
will be placed on the public record of
this proceeding, including on the
publicly accessible FTC website, at
(http://www.ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any

sensitive personal information, such as
an individual’s Social Security Number;
date of birth; driver’s license number or
other state identification number, or
foreign country equivalent; passport
number; financial account number; or
credit or debit card number. Comments
also should not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, comments should not include
any “[tlrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential,” as provided in Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
Commission Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form and clearly labeled
“Confidential.” 1

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (https://
secure.commentworks.com/ftc-
NegativeOptionRuleANPR) (and
following the instructions on the web-
based form). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at the weblink (https://
secure.commentworks.com/ftc-
NegativeOptionRuleANPR). If this
Notice appears at (http://
www.regulations.gov/search/index.jsp),
you may also file an electronic comment
through that website. The Commission
will consider all comments that
regulations.gov forwards to it. You may
also visit the FTC website at (http://
www.ftc.gov) to read the Notice and the
news release describing it.

A comment filed in paper form
should include the “Prenotification
Negative Option Rule Review, Matter
No. P064202” reference both in the text
and on the envelope, and should be
mailed or delivered to the following
address: Federal Trade Commission/
Office of the Secretary, Room H-135
(Annex QQ), 600 Pennsylvania Avenue,
N.W., Washington, DC. 20580. The FTC
is requesting that any comment filed in
paper form be sent by courier or

1The comment must also be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See
Commission Rule 4.9(c), 16 CFR 4.9(c).

overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

The Federal Trade Commission Act
(“FTC Act”) and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
Robin Rosen Spector, (202) 326—3740 or
Matthew Wilshire, (202) 326—2976,
Attorneys, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, NW., Washington, DC. 20580.
SUPPLEMENTARY INFORMATION: On May
14, 2009, the Commission published an
Advance Notice of Proposed
Rulemaking (‘“Notice”) seeking
comment on the overall costs, benefits,
necessity, and regulatory and economic
impact of the FTC’s Trade Regulation
Rule concerning “Use of Prenotification
Negative Option Plans”2 (‘“Negative
Option Rule” or “Rule”). Currently, the
Rule addresses only prenotification
negative option plans for the delivery of
merchandise. The Notice solicits
comments on whether the Commission
should expand the Rule to address
additional negative option marketing
categories and on the Rule’s costs and
benefits. The notice designated July 27,
2009, as the deadline for filing public
comments.

Three parties filed requests for an
extension of the comment period in this
matter in mid-July. The Commonwealth
of Pennsylvania, Office of Attorney
General, Bureau of Consumer
Protection, “along with several other
states including without limitation,
Vermont, Florida, Iowa and Colorado”
(collectively “states”) requested a 30-
day extension. The Broward County

274 FR 22720 (May 14, 2009).
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Licensing and Consumer Protection
Division requested a 60-day extension.
Finally, the American Association of
Law Libraries (“AALL”) requested a 30-
day extension.

These entities explain that extension
of the comment period will allow them
to provide more comprehensive
comments. Specifically, the states
explain that they are compiling data
responsive to some of the Notice’s
specific questions and that the data they
collect may be relevant to the
Commission’s decision on whether to
expand the Negative Option Rule to
cover additional types of negative
option offers. Similarly, Broward
County explains that it has received
numerous complaints concerning trial
conversion negative option offers that it
believes demonstrate that an expansion
of the Rule’s coverage is warranted.
Finally, the AALL explains that it
represents “‘more than 5000 law
librarians who are institutional
consumers of enormous amounts of
legal and other published material,” and
as such, are parties to many types of
negative option plans. AALL states that
it is requesting information from its
membership regarding the Rule and an
extension of the comment period would
provide it with additional time to
collect this data.

All of this data would assist the
Commission in evaluating the Rule’s
effectiveness and determining whether
there is reason to believe that unfair or
deceptive acts or practices in non-Rule
covered negative option marketing are
“prevalent.” Moreover, the requested
short extension of the comment period
will not substantially delay the
rulemaking process. The Commission is
mindful of the need to deal with this
matter expeditiously; however, it also
recognizes that its Notice requests
comments on complex issues and
believes that extending the comment
period to facilitate the creation of a
more complete record outweighs any
harm that might result from any delay.
The requests for an extension of the
comment period were filed close to the
comment deadline; therefore, there was
insufficient time to extend the comment
period. Accordingly, the Commission
has decided to re-open the comment
period for sixty (60) days, until October
13, 2009, to allow for additional
comment.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. E9—19123 Filed 8-10-09: 2:30 pm]
BILLING CODE 6750-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2009-0311; FRL-8941-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revised Motor Vehicle
Emission Budgets for the Scranton/
Wilkes-Barre 8-Hour Ozone
Maintenance Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Pennsylvania for the
purpose of amending the 8-hour ozone
maintenance plan for the Scranton/
Wilkes-Barre 8-Hour Ozone
Maintenance Area. This revision
amends the maintenance plan’s 2009
and 2018 motor vehicle emissions
budgets (MVEBs) by unequally dividing
the overall MVEBs into three sub-
regional MVEBs for each county
comprising the area. In the Final Rules
section of this Federal Register, EPA is
approving the Commonwealth’s SIP
submittal as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by September 10, 2009.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0311 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: febbo.carol@epa.gov.

C. Mail: EPA-R03-OAR-2009-0311,
Carol Febbo, Chief, Energy, Radiation
and Indoor Environment Branch,
Mailcode 3AP23, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously
listed EPA Region Il address. Such

deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009-
0311. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http:
//'www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an anonymous access system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the Commonwealth
submittal are available at the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania.
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FOR FURTHER INFORMATION CONTACT:
Martin Kotsch, (215) 814—-3335, or by e-
mail at kotsch.martin@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the Rules and Regulations
section of this Federal Register
publication.

Dated: July 28, 2009.
William C. Early,
Acting Regional Administrator, Region III.
[FR Doc. E9-18868 Filed 8-10-09; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2008-0693, EPA-R09-
OAR-2009-0492, EPA-R09-OAR-2009-
0344; FRL-8943-6]

Revisions to the California State
Implementation Plan, California Air
Resources Board and San Joaquin
Valley Air Pollution Control District;
Extensions of Comment Periods

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extensions of
comment periods.

SUMMARY: The EPA is announcing
extensions of the comment periods until
August 31, 2009 for three actions
proposed on July 10 and July 14, 2009.
These proposed actions concern
approval of California’s Reformulated
Gasoline and Diesel Fuels programs (74
FR 33196 (July 10, 2009), correction 74

FR 35838 (July 21, 2009)); limited
approval and limited disapproval of San
Joaquin Valley Air Pollution Control
District’s (SJVAPCD) Rule 4570
“Confined Animal Facilities” (74 FR
33948 (July 14, 2009); and partial
approval and partial disapproval of the
1-Hour Ozone Extreme Area Plan for the
San Joaquin Valley (74 FR 33933 (July
14, 2009).

DATES: Comments must be received on
these proposals by August 31, 2009.
ADDRESSES: Submit comments,
separately for each proposed action and
identified by the correct docket number,
by one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.through

2. E-mail: See below under the FOR
FURTHER INFORMATION CONTACT section.

3. Mail or deliver: Air Division, U.S.
Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901. Please mark
your comments to the attention of the
appropriate contact listed below under
the FOR FURTHER INFORMATION CONTACT
section.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA

will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the dockets for
these actions are available electronically
at http://www.regulations.gov and in
hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in these
dockets are listed in the index, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material), and some may
not be publicly available in either
location (e.g., CBI). To inspect the hard
copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:

For the California fuels programs:
Jeffrey Buss, AIR-2, EPA Region IX,
(415) 415-947-4152,
buss.jeffrey@epa.gov.

For SJVAPCD’s Rule 4570: Andrew
Steckel, AIR—4, EPA Region IX, 415—
947-4115, steckel.andrew@epa.gov.

For the SJV 1-hour ozone plan:
Frances Wicher, AIR-2, EPA Region IX,
(415) 972-3957,
wicher.frances@epa.gov.

SUPPLEMENTARY INFORMATION: On ]uly 10
and 14, EPA proposed the following
revisions to the California State
Implementation Plan (SIP).

Rule, regulation or plan

Proposed action, Federal Register cite and docket number

Agency
Air Resources Board .......c....cccuveeeen
Fuels.
SUVAPCD ..o
SUVAPCD ..o

Reformulated Gasoline and Diesel
4570—Confined Animal Facilities

1-Hour Ozone Extreme Area Plan

Approval; 74 FR 33196 (July 10, 2009), correction 74 FR 35838 (July
21, 2009); EPA-R09-OAR—-2009-0344.

Limited Approval/Disapproval; 74 FR 33948 (July 14, 2009); EPA-
R09-OAR-2009-0492.

Partial Approval/Disapproval; 74 FR 33933 (July 14, 2009); EPA-
R09-OAR-2008-0693.

The proposed actions each provided a
30-day public comment period. In
response to a request submitted by e-
mail on July 10, 2009, from Brent
Newell, Center for Race, Poverty, and
the Environment on behalf of the
Association of Irritated Residents and
the Natural Resources Defense Council,
EPA is extending the comment periods
on all three proposals until August 31,
2009.

Dated: July 29, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. E9-19189 Filed 8—10-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2005-0011; FRL—8942-5]

National Oil and Hazardous
Substances Pollution Contingency
Plan National Priorities List

AGENCY: Environmental Protection
Agency.
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ACTION: Notice of intent to delete the
Delilah Road Landfill Superfund Site
from the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 2 is issuing a
Notice of Intent to Delete the Delilah
Road Landfill Superfund Site (Site)
located in Egg Harbor Township, New
Jersey, from the National Priorities List
(NPL) and requests public comments on
this proposed action. The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of New Jersey, through the
New Jersey Department of
Environmental Protection, have
determined that all appropriate
response actions under CERCLA, have
been completed. However, this deletion
does not preclude future actions under
Superfund.

DATES: Comments must be received by
September 10, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2005—-0011, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e E-mail: loney.natalie@epa.gov.

e Fax: [Enter fax number].

e Mail: Natalie Loney, Community
Involvement Coordinator, U.S.
Environmental Protection Agency, 290
Broadway, 26th Floor, New York, New
York 10007—-1866.

e Hand delivery: U.S. Environmental
Protection Agency Records Center,
Region 2, 290 Broadway, 18th Floor,
New York, New York 10007-1866. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2005—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which

means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket

All documents in the docket are listed
in the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statue. Certain
other material, such as copyrighted
material, will be publicly available only
in the hard copy. Publicly available
docket materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
United States Environmental Protection

Agency Region 2 Records Center, 290

Broadway, 18th Floor, New York, NY

10007-1866, Building hours are

Monday to Friday 9 a.m.—5 p.m.,

Telephone number is (212) 637-4308;

or
The Atlantic County Library, Egg Harbor

Township Branch, 1 Swift Avenue,

Egg Harbor Township, New Jersey

08234, Building hours are Monday to

Thursday 9 a.m. to 8 p.m., Friday and

Saturday 9 a.m. to p.m., Telephone

number is (609) 927—8664.

FOR FURTHER INFORMATION CONTACT:
Tanya Mitchell, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 19th
Floor, New York, New York 10007—
1866, (212) 637-4362, e-mail:
mitchell.tanya@epa.gov.

SUPPLEMENTARY INFORMATION:

In the “Rules and Regulations”
Section of today’s Federal Register, we
are publishing a direct final Notice of
Deletion of Delilah Road Landfill
Superfund Site without prior Notice of
Intent to Delete because we view this as
a noncontroversial revision and
anticipate no adverse comment. We
have explained our reasons for this

deletion in the preamble to the direct
final Notice of Deletion, and those
reasons are incorporated herein. If we
receive no adverse comment(s) on this
deletion action, we will not take further
action on this Notice of Intent to Delete.
If we receive significant adverse
comment(s), we will withdraw the
direct final Notice of Deletion, and it
will not take effect. We will, as
appropriate, address all public
comments in a subsequent final Notice
of Deletion based on this Notice of
Intent to Delete. We will not institute a
second comment period on this Notice
of Intent to Delete. Any parties
interested in commenting must do so at
this time.

For additional information, see the
direct final Notice of Deletion which is
located in the Rules section of this
Federal Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: July 27, 2009.
George Pavlou,
Acting Regional Administrator, Region II.
[FR Doc. E9-19065 Filed 8—10-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 206

[Docket ID FEMA-2008—-0006]

RIN 1660—-AA47

Disaster Assistance; Public Assistance
Repetitive Damage

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule
implements aspects of the Disaster
Mitigation Act of 2000 by reducing the
Federal cost share of FEMA Public
Assistance to public and certain private
nonprofit facilities repetitively damaged
in the preceding 10 years by the same
type of event and for which required
hazard mitigation has not been
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implemented. The Federal government
should not repetitively reimburse
eligible applicants for damage that
could be prevented through mitigation
efforts. The reduced Federal cost share
of the proposed rule is intended to
provide an incentive to mitigate
repetitive damage, promote measures
that reduce future loss to life and
property, protect Federal investment in
public infrastructure, and help build
disaster-resistant communities.

DATES: Submit comments on or before
October 13, 2009.

ADDRESSES: You may submit comments,
identified by Docket ID FEMA—-2008—
0006, by one of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: FEMA-RULES@dhs.gov.
Include Docket ID FEMA—-2008-0006 in
the subject line of the message.

Fax:703-483-2999.

Mail/Hand Delivery/Courier: Rules
Docket Clerk, Office of Chief Counsel,
Federal Emergency Management
Agency, Room 835, 500 C Street, SW.,
Washington, DC 20472-3100.

Instructions: All Submissions
received must include the agency name
and docket ID. Regardless of the method
used for submitting comments or
material, all submissions will be posted,
without change, to the Federal
eRulemaking Portal at http://
www.regulations.gov, and will include
any personal information you provide.
Therefore, submitting this information
makes it public. You may wish to read
the Privacy Act notice that is available
on the Privacy and Use Notice link on
the Administration Navigation Bar of
http://www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov and search for
Federal Emergency Management Agency
docket ID “FEMA-2008—-0006."
Submitted comments may also be
inspected at FEMA, Office of Chief
Counsel, Room 835, 500 C Street, SW.,
Washington, DC 20472-3100.

FOR FURTHER INFORMATION CONTACT: Tod
Wells, Acting Director, Public
Assistance Division, Federal Emergency
Management Agency, 500 C Street, SW.,
Room 414, Washington, DC 20472—
3100, (phone) 202-646-3936; (facsimile)
202—646-3304; or (e-mail)
Tod.Wells@dhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Each year, disasters strike the United
States, including natural events such as

hurricanes, tornadoes, storms,
earthquakes, volcanic eruptions,
landslides, snowstorms, and droughts
and events that occur from various other
causes such as fires, floods, and
explosions. When a disaster occurs and
a locality has responded to the best of
its ability and is, or will be,
overwhelmed by the magnitude of the
damage, the community turns to the
State for help. If it is evident that the
situation is or will be beyond the
combined capabilities of the local and
State resources, the Governor may
request that the President declare that
an emergency or major disaster exists in
the State, under the authority of the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act? (Stafford
Act).

If an emergency or major disaster is
declared, the Federal Emergency
Management Agency (FEMA) may
award Public Assistance grants to assist
State, Tribal, and local governments and
certain private nonprofit entities
(applicants), as defined in subpart H of
44 CFR part 206, with the response to
and recovery from disasters.
Specifically, the Public Assistance
Program provides assistance for debris
removal, emergency protective measures
and permanent restoration of
infrastructure. To obtain these Public
Assistance grants for damaged facilities,
the applicants must identify disaster-
related damage which is documented on
a Project Worksheet (PW), referenced at
44 CFR 206.201(i).

The PW is the basis for Public
Assistance grants and FEMA uses the
PW to document eligible costs. Federal
funding is subject to the cost share
provisions established in the Stafford
Act (42 U.S.C. 5172(b)), and FEMA-State
Agreement (44 CFR 206.47(a)).
Typically, the Federal cost share is 75
percent of the eligible costs identified
on the PW.

In 2000, the President signed into law
the Disaster Mitigation Act of 2000
(DMA 2000), Public Law 106—390, 42
U.S.C. 5121 note. Subsection 205(b) of
DMA 2000 amended section 406 of the
Stafford Act by adding a new paragraph
(b)(2) (42 U.S.C. 5172(b)(2)) which
states:

The President shall promulgate regulations
to reduce the Federal share of assistance
under this section to not less than 25 percent
in the case of the repair, restoration,
reconstruction, or replacement of any eligible
public facility or private nonprofit facility
following an event associated with a major
disaster—(A) that has been damaged, on
more than one occasion within the

1 Disaster Relief Act of 1974, Public Law 93-288,
88 Stat. 143 (May 22, 1974), as amended 42 U.S.C.
5121 et seq.

preceding10-year period, by the same type of
event; and (B) the owner of which has failed
to implement appropriate mitigation
measures to address the hazard that caused
the damage to the facility.

This cost share reduction adds to
existing hazard mitigation authorities
under sections 203, 404, and 406 of the
Stafford Act.

II. Discussion of the Proposed Rule

In accordance with the amendment to
section 406 of the Stafford Act, this
proposed rule would reduce the Federal
cost share to 25 percent of eligible costs
if the applicant has not taken
appropriate mitigation measures on a
repetitively damaged facility. FEMA
identified a number of key issues in
drafting this proposed rule. These
include: (A) Defining a “facility” as it
relates to the new statutory provision;
(B) determining when the requirements
of the new provision will become
effective; (C) determining what qualifies
as “more than one occasion;” (D)
defining the “same type of event;” (E)
determining the amount of the cost
share reduction; (F) defining an
“appropriate mitigation measure;” and
the process for identifying such
mitigation measures; and (G)
establishing a system to identify
repetitively damaged facilities. FEMA
discusses each of these issues
individually below. FEMA invites
comment on each of these issues as well
as any other issues the public may find
relevant.

A. Definition of “Facility”

FEMA proposes to use the existing
definition of a ““facility”’ in 44 CFR
206.201(c). The existing definition
states: “Facility means any publicly or
privately owned building, works,
system, or equipment, built or
manufactured, or an improved and
maintained natural feature. Land used
for agricultural purposes is not a
facility.” Using the existing definition of
“facility” in 44 CFR 206.201(c) will
eliminate any potential confusion
caused by a separate definition for the
application of this rule and ensure
programmatic consistency.

B. When Will the Requirements Become
Effective?

FEMA would begin the process of
counting events for eligible damaged
facilities only after it issues an effective
rule. While one might argue that FEMA
should have begun tracking such events
upon the enactment of the DMA 2000,
FEMA proposes not to begin that
process until it issues an effective rule,
in order to give applicants ample time
to implement appropriate mitigation
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measures. FEMA believes this process is
further justified because this proposed
rule is still subject to change based upon
public comments received.

C. Definition of “More Than One
Occasion”

FEMA would reduce the Federal cost
share upon the third occurrence of
damage to an eligible facility. In drafting
the proposed rule, FEMA contemplated
reducing the Federal cost share upon
the second damaging event. However,
the Stafford Act states that the reduction
in benefits can only occur to a facility
“that has been damaged, on more than
one occasion.” A facility that is
damaged on “more than one occasion”
has suffered damage at least twice.
Therefore, the benefit reduction would
have to occur on or after the third
occasion. Consistent with the statutory
language, FEMA would reduce Federal
assistance upon the third occurrence of
the “same type of event.”

D. Definition of “Same Type of Event”’

Another issue that FEMA addressed is
the definition of the ““same type of
event” that will trigger the cost share
reduction mandates. FEMA considered
how precisely the term “event” should
be defined. The proposed rule defines
“same type of event” as one that is the
same major disaster type (e.g.,
hurricane, tornado, flood, or
earthquake). FEMA documents the
major disaster type on every PW. By
defining ““same type of event” by major
disaster type, FEMA can easily track
and ensure consistent application of the
proposed rule. For example, if a facility
was damaged by a hurricane three times
in a 10-year period, the facility would
be considered a repetitively damaged
facility. However, to trigger the cost
share reduction under this rule, the
applicant must have been required, and
failed to take, “appropriate mitigation
measures,” which are discussed below.
“Appropriate mitigation measures”
would address the type of damage that
the facility sustained.

The new cost share reduction
provision of the Stafford Act does not
contain a damage threshold amount
below which this provision does not
apply. However, in situations where
eligible facilities sustain less than
$1,000 in damages during a major
disaster, the damage is not eligible for
FEMA assistance. See 44 CFR
206.202(d)(2). Therefore, FEMA would
not consider the event that resulted in
damage in an amount less than $1,000
as an “‘event” for the purposes of
implementation of the new statutory
provision. Similarly, under the
proposed rule if an eligible applicant

elects to pay 100 percent of the costs to
repair a particular facility and those
costs would otherwise have been
eligible for FEMA assistance, FEMA
would not count the disaster as an
“event”” with regard to that particular
facility.

E. Determining Amount of Cost Share
Reduction

This proposed rule also describes how
FEMA proposes to calculate the cost
share reduction. FEMA must define how
it will “reduce the Federal share of
assistance under this section to not less
than 25 percent” of eligible costs for
facilities that have been damaged
repetitively and whose owners have not
implemented appropriate hazard
mitigation measures. Rather than
imposing a cost share reduction on a
gradual basis, the proposed rule
imposes a cost share reduction to 25
percent of eligible costs immediately
upon the occurrence of the third event.

FEMA drafted the proposed rule to
effect a direct reduction in cost share
from no less than 75 percent to 25
percent; i.e., FEMA would not make any
variable cost share between 75 and 25
percent. FEMA reasoned that this is
consistent with the Congressional desire
that this type of concern be addressed
aggressively and independent of
FEMA’s other hazard mitigation
authorities. FEMA concluded that a
“sliding” scale would subject FEMA to
routine cost share negotiations and
appeals whenever a facility met the
repetitive loss criteria, and that the
development of lengthy criteria to detail
exactly how and when the sliding
reduction would occur, as well as a
resulting complex rule that would be
difficult to implement consistently,
would place undue administrative
burdens on disaster assistance
applicants and on FEMA. FEMA also
considered a stepped cost share
reduction, e.g., 75 percent =50 percent
=25 percent, but concluded that this
option would not result in mitigation
against future losses as quickly as going
directly to a 25 percent reduction
immediately upon the third event.
FEMA notes that Congress set 25
percent as the most stringent reduction
and thus FEMA concludes that going
directly to that percentage reduction is
the most effective means to meet the
objective of the statute, absent use of a
sliding scale or stepped cost share
reduction. Therefore, this proposed rule
implements the 25 percent reduction
immediately upon the third event.

F. Definition of Appropriate Mitigation
Measures

In drafting this proposed rule, FEMA
also considered the definition of the
statutory language “appropriate
mitigation measures” for the purpose of
implementing the amendment to section
406 of the Stafford Act, (42 U.S.C.
5172(b)(2)). Sections 203, 322, 404, and
406 of the Stafford Act and their
implementing regulations such as 44
CFR 201.2, 206.2, 206.111, 206.117, and
206.431 currently reference “hazard
mitigation measures,” “‘eligible hazard
mitigation measures,” ‘“hazard
mitigation measures that are cost
effective,” and “hazard mitigation
criteria required by the President.”
However, the new provision of the
Stafford Act, 42 U.S.C. 5172(b)(2),
contains the first reference within the
Stafford Act to “appropriate mitigation
measures” and there is no legislative
history that clarifies the meaning of this
new statutory language.

In the proposed rule FEMA has
defined “appropriate mitigation
measures”’ using the same definition as
“hazard mitigation”” which is defined in
44 CFR 206.2(a)(14). Section
206.2(a)(14) defines “hazard mitigation”
as: “Any cost effective measure which
will reduce the potential for damage to
a facility from a disaster event.” FEMA’s
policy to determine cost-effectiveness
under the Public Assistance program
includes mitigation measures that
amount up to 15 percent of the total
eligible cost of the eligible repair work
on a particular project, certain
mitigation measures that FEMA has pre-
determined cost-effective, and an
acceptable benefit/cost analysis
methodology. See FEMA Public
Assistance Guide FEMA 322 (June
2007), Disaster Assistance Policy
9526.1, “‘Hazard Mitigation Funding
Under Section 406 (Stafford Act)”
(available at: http://www.fema.gov/
government/grant/pa/9526 1.shtm). The
eligibility of hazard mitigation for
Public Assistance applicants is further
addressed in 44 CFR 206.226. In
approving grant assistance for
restoration of facilities, FEMA may
require cost effective hazard mitigation
measures not required by applicable
standards pursuant to 44 CFR
206.226(e). Defining “appropriate
mitigation measures” with the same
criteria as “hazard mitigation” ensures a
more consistent evaluation for
determining required mitigation.

The applicant would have to perform
the appropriate mitigation measure on
the damaged component of the facility.
The appropriate mitigation should be
for the type of damage sustained (wind,
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water, etc.). For example, if a roof was
damaged by wind, FEMA may require
mitigation against wind damage to the
roof rather than requiring mitigation
against fire or water damage to the roof.

FEMA examined several options for
determining appropriate mitigation
measures for a facility. FEMA
considered linking an “appropriate
mitigation measure” to compliance with
current, local building codes applicable
to certain hazards, such as earthquakes.
However, such a definition would not
be adequate for all hazards, such as
floods, affecting all disaster-prone
communities in the United States.

FEMA also considered defining
“appropriate mitigation measures” in
terms of probabilities, e.g., measures
designed to reduce the likelihood of
damage from the flood event with a 1-
percent annual chance of occurrence.
However, one general probabilistic-
based design may not work for all
hazard scenarios. FEMA deemed this
approach problematic for a number of
reasons. First, these probabilistic design
standards may have conflicted with
local codes and design standards.
Second, in some cases these
probabilistic-based designs may have
exacerbated the hazard that they were
intended to mitigate. For example,
culverts for storm drainage which
handle intermittent flows are, in most
cases, designed to handle significantly
less than the 1-percent annual chance of
a storm event; sizing them to handle the
1-percent flood flow would tend to
increase downstream flood flows and
increase costs and environmental
impacts. Third, a probabilistic-based
design standard for “appropriate
mitigation measures” could result in
inconsistencies with the State, Local
and Indian Tribal Mitigation Plans
required by section 322 of the Stafford
Act, as well as inconsistencies in
application because such a probabilistic
design would require FEMA to approve
the mitigation measures on a case-by-
case basis.

Under section 322 of the Stafford Act
and 44 CFR 201.4 and 201.7, a State or
Indian Tribal government acting as a
Grantee must have, at a minimum, a
FEMA approved Standard State or
Tribal Mitigation Plan in effect to
receive certain types of non-emergency
assistance under the Stafford Act. Under
section 322 of the Stafford Act and 44
CFR 201.4, a local or Indian Tribal
government must have an approved
local or Indian Tribal plan in effect to
receive assistance under the Hazard
Mitigation Grant Program (HMGP).
Since FEMA believes that it is important
for its hazard mitigation programs to
complement one another, FEMA

proposes to require that any appropriate
mitigation measure for an eligible
facility be consistent with the State
Mitigation Plan or Tribal Mitigation
Plan, if the Indian Tribal government is
the Grantee, as described at 44 CFR
201.4 through 44 CFR 201.6.

State Mitigation Plans provide general
mitigation planning guidelines for
mitigation measures throughout the
State, while Local and/or Indian Tribal
Mitigation Plans provide more specific
criterion for appropriate mitigation
measures for a facility. FEMA was
concerned that, in the absence of a Local
and/or Indian Tribal Mitigation Plan for
a designated area, the State Mitigation
Plan would not provide sufficient
guidance regarding appropriate
mitigation measures for a facility. FEMA
considered requiring revision to, or
creation of, a Local and/or Indian Tribal
Mitigation Plan should a specific
appropriate mitigation measure not be
specified for a facility; however, the
time required to do so could cause
unacceptable delays in providing
appropriate mitigation to the facility.
Further, State Mitigation Plans as
described under 44 CFR 201.4 already
require the State to coordinate
mitigation measures with Local or
Tribal Mitigation Plans, where they
exist.

G. Identifying Repetitively Damaged
Facilities

To implement the proposed
requirements in this rulemaking, FEMA
needs to collect repetitive loss
information. FEMA would track the
history of the provision of disaster
assistance following Presidentially-
declared major disasters by applicant
and facility through the use of its
National Emergency Management
Information System (NEMIS)/
Emergency Management Mission
Integrated Environment (EMMIE)
computer program and database in
which all PW’s are stored. FEMA would
use the latitude and longitude
documented on the PW and entered into
NEMIS/EMMIE for the damaged facility
to track repetitively damaged facilities.
Tracking and recording this information
in NEMIS/EMMIE would assist FEMA
in correctly and consistently
interpreting the requirements in this
proposed rule, and if the Federal cost
share is reduced it would serve as
essential documentation for resolving
appeals that may follow.

III. Regulatory Analysis

A. National Environmental Policy Act
(NEPA)

The National Environmental Policy
Act of 1969 (NEPA), Public Law 91-190,
83 Stat. 852 (Jan. 1, 1970) (42 U.S.C.
4321 et seq.), as amended, requires that
agencies consider environmental
impacts in their decision-making.
Specifically, NEPA requires agencies to
prepare an Environmental Impact
Statement (EIS) for ‘““‘major federal
actions significantly affecting the
quality of the human environment.” If
an action may or may not have a
significant impact, the agency must
prepare an Environmental Assessment
(EA). If, as a result of this study, the
agency makes a Finding of No
Significant Impact (FONSI), no further
action is necessary. If the action will
have a significant effect, the agency uses
the EA to develop an EIS.

Pursuant to 44 CFR 10.8(c)(2), action
taken or assistance provided under
sections 402, 403, 407, or 502 of the
Stafford Act and action taken or
assistance provided under section 406
of the Stafford Act that has the effect of
restoring facilities substantially as they
existed before a major disaster or
emergency are statutorily excluded from
NEPA and the preparation of
environmental impact statements and
environmental assessments by section
316 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(Stafford Act), as amended, 42 U.S.C.
5159. Also, 44 CFR 10.8(d)(2)(xix)
excludes hazard mitigation activities
under the Stafford Act, and 44 CFR
10.8(d)(2)(ii) excludes the preparation,
revision and adoption of regulations
from the preparation of an EA or EIS
where the rule relates to actions that
qualify for categorical exclusions, FEMA
has determined that this proposed rule
is categorically excluded from the
preparation of an EA or an EIS. Further,
the changes proposed by this rule are
administrative changes to the Public
Assistance program that would have no
effect on the environment. See 44 CFR

10.8(d)(1).
B. Paperwork Reduction Act of 1995

As required by the Paperwork
Reduction Act of 1995 (PRA) Public
Law 104-33 (44 U.S.C. 3501 et seq.), as
amended, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number. This
rulemaking involves the reduction in
Federal assistance for public or private
nonprofit facilities repetitively damaged
by the same type of disaster when the
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owner has failed to take appropriate
mitigation measures. To identify
repetitively damaged facilities, FEMA
must be able to track damaged facilities.

In order to accurately record damaged
facilities and, therefore, track
repetitively damaged facilities, FEMA
would use the latitude and longitude for
the damaged facility. FEMA already
collects the latitude and longitude of
facilities on the PW and enters the
latitude and longitude into NEMIS/
EMMIE. The PW instructions currently
require the latitude and longitude for all
damaged facilities. The PW instructions
fall under OMB Collection No. 1660—
0017 “Project Worksheets and
Continuation Forms” which expires
December 31, 2011. There would be no
additional burden to the approved
collection as a result of the changes
proposed in this rule.

C. Executive Order 12866, Regulatory
Planning and Review

FEMA has prepared and reviewed this
rule under the provisions of Executive
Order 12866, Regulatory Planning and
Review. Under Executive Order 12866,
a significant regulatory action is subject
to Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This proposed rule does not meet the
criteria under paragraph 2, 3, or 4 of the
provision of the Executive Order. In
addition, FEMA determined that it is
not likely to have a significant economic
impact of $100 million or more per year
(under paragraph 1 of this provision).
This proposed rule has not been
reviewed by OMB.

As authorized by DMA 2000, this
proposed rule would reduce the Federal
cost share to 25 percent for eligible
Public Assistance cost to repair, restore,
reconstruct or replace an eligible public

facility or private nonprofit facility that
has been damaged twice within the
preceding 10 years by the same type of
event and the owner of the facility has
not implemented appropriate mitigation
measures before the third event of the
same type. The proposed rule would not
affect the Public Assistance eligibility
requirements. Further, the proposed
rule would only affect public facilities
and eligible private nonprofit facilities.
It would not affect grants made under
the Individual Assistance program.

The statutory mandate imposed upon
FEMA required the agency to reduce the
Federal share to ‘“not less than 25
percent” of eligible costs, and did not
specifically mandate that FEMA
establish the 25 percent rate chosen in
this rule. Rather than imposing a cost
share reduction on a gradual basis, the
proposed rule imposes a cost share
reduction to 25 percent of eligible costs
immediately upon the occurrence of the
third event. Developing objective
criteria for an incremental cost share
reduction from 75 percent to 25 percent
(perhaps with a median reduction at 50
percent) would likely result in a
complex rule that FEMA could not
implement consistently without placing
additional administrative burdens on
disaster assistance applicants, as well as
an undue burden on FEMA to develop
and administer such a rule. Therefore,
this proposed rule would implement the
full 25 percent reduction immediately
upon the third event.

FEMA cannot predict with certainty
the future number of major disasters
that will affect the nation in a given year
or the number of facilities that will be
repetitively damaged from those
disasters. However, between January 1,
1998, and January 1, 2008, there was an
average of 54 major disaster declarations
made per year. Out of the approximately
88,060 Public Assistance applicants in
the past 10 years, FEMA identified
1,756 of those applicants that suffered
similar damage within the same damage
category at least twice in that time
period. These applicants would have, if
this proposed rule had been in effect,
undertaken mitigation efforts or risk a
reduced cost share percentage should a
disaster of the same type damage their
facility a third time within 10 years of
the first of those two disasters. This
figure only amounts to 2 percent of all
Public Assistance applicants. The total
eligible cost for these 1,756 Public
Assistance applicants was $1.32 billion
(in 2008 dollars) 2 over the past 10 years,

2Data were adjusted for inflation based on

Consumer Price Index (CPI) published by the
Bureau of Labor Statistics (BLS).

which amounts to approximately $132
million per year.

Under section 406 of the Stafford Act,
42 U.S.C. 5172(b)(1), the Federal share
could not be less than 75 percent of
eligible costs. Under the terms of this
proposed rule which would implement
the new paragraph 42 U.S.C. 5172(b)(2),
if applicants failed to implement
appropriate mitigation measures for
these repetitively damaged facilities, the
percentage of the Federal share would
be reduced to 25 percent. Taking a
conservative estimate and assuming that
all 1,756 applicants failed to implement
appropriate mitigation measures, the
cost implication would be as follows: 75
percent of the eligible costs of $132
million is $99 million and 25 percent of
$132 million is $33 million, so the
potential reduction in Federal assistance
would be approximately $66 million
annually based on an analysis of the
period January 1, 1998 through January
1, 2008.

Under the proposed rule, to be
eligible for the full Federal cost share an
applicant must implement required
hazard mitigation measures prior to the
third event of the same type. The
required hazard mitigation will vary
from facility to facility. However,
typical mitigation measures include, but
are not limited to, the relocation out of
hazardous locations, slope stabilization,
protection from high winds (shutters,
hurricane clips, anchors), flood proofing
of buildings (elevation, use of flood-
resistant materials), flood protection of
bridges and culverts (use clear spans
instead of multiple spans, riprap),
protecting against seismic changes
(bracing, anchoring), and the protection
of utilities (anchoring, use of disaster-
resistant materials, elevation). In
general, appropriate mitigation
measures should be cost-effective.

The cost to mitigate these facilities
may be eligible for the HMGP, so States,
local and/or Tribal governments and
some private nonprofit entities may be
able to seek Federal funds to offset the
cost of mitigation efforts. Although this
proposed regulation would not affect
the HMGP, additional information
regarding the program may be found in
FEMA'’s regulations in 44 CFR parts 78,
201, and 206 and at http://
www.fema.gov/government/grant/hmgp/
index.shtm.

This proposed rule could potentially
have an impact of approximately $66
million per year. As a benefit, this
reduced Federal cost share would
provide an incentive to mitigate
repetitive damage. Mitigation focuses on
breaking the cycle of disaster damage,
reconstruction, and repeated damage.
Mitigation efforts provide value to the
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American people by creating safer
communities and reducing loss of life
and property, enabling communities to
recover more rapidly from disasters, and
lessening the financial impact of
disasters on individuals, the Treasury,
State, local and Tribal communities.

D. Executive Order 13132, Federalism

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 10, 1999), sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Federal
agencies must closely examine the
statutory authority supporting any
action that would limit the
policymaking discretion of the States
and, to the extent practicable, must
consult with State and local officials
before implementing any such action.

FEMA has reviewed the proposed rule
under Executive Order 13132 and has
concluded that the proposed rule,
which implements statutory
requirements, does not have federalism
implications as defined by Executive
Order 13132. FEMA has determined that
the rule does not significantly affect the
rights, roles, and responsibilities of
States, and involves no preemption of
State law nor does it limit State
policymaking discretion. This
rulemaking amends a voluntary grant
program that may be used by State, local
and Tribal governments and eligible
private nonprofit organizations to
receive Federal grants to assist in the
recovery from disasters. States are not
required to seek grant funding, and this
rulemaking does not limit their
policymaking discretion. In addition,
FEMA actively encourages and solicits
comments on this proposed rule from
interested parties.

E. Executive Order 12898,
Environmental Justice

Under Executive Order 12898, as
amended “Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, Feb. 16,
1994), FEMA has undertaken to
incorporate environmental justice into
its policies and programs. Executive
Order 12898 requires each Federal
agency to conduct its programs,
policies, and activities that substantially
affect human health or the environment,
in a manner that ensures that those
programs, policies, and activities do not

have the effect of excluding persons
from participation in, denying persons
the benefit of, or subjecting persons to
discrimination because of their race,
color, or national origin or income level.

The purpose of this rule is to reduce
the Federal cost share for repetitively
damaged facilities where the owner of
the facility has not implemented
appropriate mitigation measures. This
reduced Federal cost share would
provide an incentive to mitigate future
damage. Mitigation focuses on breaking
the cycle of repeated disaster damage.
Mitigation efforts provide value to the
American people by creating safer
communities and reducing loss of life
and property, enables communities to
recover more rapidly from disasters, and
lessens the financial impact of disasters
on individuals, the United States
Department of the Treasury, State, local
and Tribal communities.

No action that FEMA can anticipate
under the proposed rule will have a
disproportionately high and adverse
human health or environmental effect
on any segment of the population. In
accordance with Congressional
mandates, the proposed rule
implements the Federal cost share
reduction for repetitively damaged
facilities. Accordingly, the requirements
of Executive Order 12898 do not apply
to this proposed rule.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

FEMA has reviewed this proposed
rule under Executive Order 13175
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, Nov. 9, 2000). Under Executive
Order 13175, FEMA may not issue a
regulation that has tribal implications,
that imposes substantial direct
compliance costs on Indian Tribal
governments, and that is not required by
statute. In reviewing the proposed rule,
FEMA finds that because Indian Tribal
governments are potentially eligible
applicants under the Public Assistance
program, the proposed rule does have
“tribal implications” as defined in the
Executive Order. The implications of
the proposed rule, however, will not
have a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The proposed rule does not impose
substantial direct compliance costs on
Indian Tribal governments nor does it
preempt tribal law, impair treaty rights
nor limit the self-governing powers of
Indian Tribal governments.

Furthermore, this regulatory change is
required by statute. This proposed
regulation would implement an
amendment to 42 U.S.C. 5172(b), which
mandates a reduction in the percentage
of Federal funding provided after a
public or private nonprofit facility has
been damaged more than once within
the preceding 10 years by the same type
of event and the owner of the facility
has not implemented appropriate
mitigation measures before the third
event of the same type.

G. Regulatory Flexibility Act Statement

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601-612) and section
213(a) of the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121, 110 Stat. 847, 858—9 (March
29, 1996) (5 U.S.C. 601 note)), agencies
must consider the impact of their
rulemakings on “small entities”” (small
businesses, small organizations and
local governments). The RFA applies to
any proposed rulemaking subject to
notice and comment under section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553). The RFA requires
Federal agencies to consider the
potential impact of regulations on small
businesses, small governmental
jurisdictions, and small organizations
during the development of their rules.

FEMA used 2000 U.S. Census Bureau
data to identify actual Public Assistance
applicants that under the RFA could be
considered small entities. FEMA
identified 920 Public Assistance
applicants with populations of 50,000 or
less that suffered similar damage within
the same damage category twice over
the past 10 years. Therefore, these 920
Public Assistance applicants could be
considered small entities under the RFA
and could potentially meet the
definition of repetitively damaged
facilities if their facility is damaged a
third time within that 10-year period.
Out of the 920 Public Assistance
applicants that are considered small
entities, 914 are small governmental
jurisdictions and 6 are private nonprofit
(PNP) organizations. These 920 small
entities amount to approximately 52
percent of the total 1,756 applicants that
suffered similar damage at least twice
over the past 10 years.

Assuming that all 920 Public
Assistance applicants failed to
implement required hazard mitigation
and suffered damage a third time, so
that they meet the definition of a
repetitively damaged facility, this would
only amount to one percent of all Public
Assistance applicants. The total eligible
cost was $429.32 million (in 2008
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dollars) 3 for these 920 applicants over
the past 10 years. This equals an annual
average of approximately $42.93
million.

Under the terms of this proposed rule,
if applicants failed to implement
required hazard mitigation for these
repetitively damaged facilities, FEMA
would reduce the percentage of the
Federal cost share to 25 percent. Under
section 406 of the Stafford Act, 42
U.S.C. 5172(b)(1), the Federal share
could not be less than 75 percent of
eligible costs. Since 75 percent of $42.93
million is $32.20 million and 25 percent
of $42.93 million is $10.73 million, the
potential reduction would be $21.47
million in Federal assistance each year.
As aresult, the average impact to these
920 applicants is $23,337 per year
(= 21,470,000/920).

FEMA measured the annual impact of
this rule on each of these 914 small
governmental jurisdictions 4 based on
the estimated reduction in Federal
assistance and annual revenues. Annual
revenues for these 914 small
governmental jurisdictions were
estimated from the per capita revenue
for local governments by State.> For
example, the total revenue for all local
governments in Alabama in 2005-06
was $18.41 billion (in 2008 dollars) and
the population is 4.66 million, resulting
in the per capita revenue of $3,951.
Therefore, annual revenue for a small
governmental jurisdiction in Alabama
with a population size of 500 is
estimated approximately at $1.98
million (= $3,951 x 500). FEMA
compared the estimated reduction in
Federal assistance with the estimated
annual revenue for each of these 914
small governmental jurisdictions. Out of
these 914 small governmental
jurisdictions, only 19 (or 2 percent) are
expected to have an impact higher than
1 percent of their annual revenues.
Consequently, FEMA certifies that there
is no significant economic impact on a
substantial number of small entities.

H. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (UMRA), Public Law 104—4, 109
Stat. 48 (March 22, 1995) (2 U.S.C. 1501
et seq.), requires each Federal agency, to
the extent permitted by law, to prepare
a written assessment of the effects of
any Federal mandate in a proposed or
final agency rule that may result in the

3Data were adjusted for inflation based on the
Consumer Price Index (CPI) published by the
Bureau of Labor Statistics (BLS).

4The 6 PNP organizations were not included as
their annual revenues cannot be estimated.

5U.S. Census Bureau (2009), State and Local
Government Finance, http://ftp2.census.gov/govs/
estimate/06slsstabla.xls.

expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. UMRA exempts from its
definition of “Federal
intergovernmental mandate” regulations
that establish conditions of Federal
assistance or provide for emergency
assistance or relief at the request of any
State, local, or Tribal government.
Therefore, this proposed rule is not an
unfunded Federal mandate under that
Act.

L. Executive Order 12988, Civil Justice
Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, ““Civil Justice Reform” (61
FR 4729, Feb. 7, 1996), to minimize
litigation, eliminate ambiguity, and
reduce burden.

J. Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

FEMA has reviewed this rule under
Executive Order 12630, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights” (53 FR 8859, Mar. 18, 1988) as
supplemented by Executive Order
13406, ‘‘Protecting the Property Rights
of the American People” (71 FR 36973,
June 28, 2006). This rule will not affect
a taking of private property or otherwise
have taking implications under
Executive Order 12630.

K. Congressional Review of Agency
Rulemaking

FEMA will send this rule to Congress
and to the Government Accountability
Office under the Congressional Review
of Agency Rulemaking Act
(Congressional Review Act), Public Law
104-121, 110 Stat. 873 (March 29, 1996)
(5 U.S.C. 804) before it is effective. This
proposed rule is not a “major rule”
within the meaning of the Congressional
Review Act. This rulemaking would not
result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions, nor would it have “significant
adverse effects” on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises.

List of Subjects in 44 CFR Part 206

Administrative practice and
procedure, Coastal zone, Community
facilities, Disaster assistance, Fire
prevention, Grant programs—housing

and community development, Housing,
Insurance, Intergovernmental relations,
Loan programs—housing and
community development, Natural
resources, Penalties, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, the Federal Emergency
Management Agency proposes to amend
44 CFR part 206 as follows:

1. The authority citation of Part 206
is revised to read as follows:

Authority: 42 U.S.C. 5121 through 5207;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; 6 U.S.C.
101; EO 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376; E.O. 12148, 44 FR 43239, 3
CFR, 1979 Comp., p. 412; E.O. 13286, 68 FR
10619, 3 CFR, 2003 Comp., p. 166.

In §206.226, add a new paragraph (1)
to read as follows:

§206.226 Restoration of damaged
facilities.

* * * * *

(1) Repetitively damaged facilities. A
repetitively damaged facility is an
eligible facility that has suffered damage
from the same type of event for which
Public Assistance has been approved
twice within the past 10 years. If
appropriate mitigation measures,
required pursuant to paragraph (e) of
this section, have not been made to the
facility before a third event of the same
type, the Federal share of eligible repair
costs is 25 percent.

(1) “Appropriate mitigation
measures’” has the same meaning as
“hazard mitigation” which is defined in
§206.2(a)(14). The appropriate
mitigation measures for the facility must
be consistent with the mitigation
strategy identified in the State
Mitigation Plan described in § 201.4 of
this chapter, or the Tribal Mitigation
Plan, if the Indian Tribal government is
the Grantee as described in § 201.7 of
this chapter.

(2) The 25 percent Federal cost share
will not be applied to a facility that is
damaged before the deadline to
complete approved mitigation work in
accordance with § 206.204(c) and (d).

(3) “Same type of event” means the
same major disaster type, including but
not limited to hurricane, tornado, flood,
or earthquake.

(4) Damage to an eligible facility will
not be counted as a repetitive damage
“event” for that particular facility if the
eligible applicant elects to pay 100
percent of the costs to repair the facility,
or the facility sustains less than $1,000
in damage from the disaster event.

(5) Events will be counted toward
repetitive status after [DATE 30 DAYS
AFTER DATE OF PUBLICATION OF



Federal Register/Vol. 74, No. 153/ Tuesday, August 11, 2009/Proposed Rules

40131

THE FINAL RULE IN THE FEDERAL
REGISTER].

Dated: August 4, 2009.
W. Craig Fugate,

Administrator, Federal Emergency
Management Agency.

[FR Doc. E9-19156 Filed 8—10-09; 8:45 am]
BILLING CODE 9111-23-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 4, 12, 39, and 52

[FAR Case 2008-019; Docket 2009-0018;
Sequence 2]

RIN 9000-AL11

Federal Acquisition Regulation; FAR
Case 2008-019, Authentic Information
Technology Products

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Advanced Notice of Proposed
Rulemaking; notice of public meeting.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council (the
Councils) are hosting a public meeting
to continue a dialogue with industry
and Government agencies about ways to
develop greater assurance around
information technology (IT) products
acquired by the Government. The public
meeting will include dialogues on the
impact of counterfeit IT products on
matters of performance and security;
contractor liability and consequential
damages; the competition aspects of
procuring IT products from the original
manufacturer or authorized distributors;
viable means of representing
authenticity of IT products; and
contractor supply chain risk
management requirements as an
evaluation factor in the procurement of
IT products.

DATES: August 13, 2009, 9 a.m. to 2 p.m.
EST.

ADDRESSES: See SUPPLEMENTARY
INFORMATION section for public meeting
address.

FOR FURTHER INFORMATION CONTACT: Mr.
Ernest Woodson, Procurement Analyst,
at (202) 5013775 for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at (202) 501—
4755. Please cite FAR case 2008—019.

SUPPLEMENTARY INFORMATION:
A. Public Meeting Address

The meeting will be held at the
General Services Administration (GSA),
1800 F Street, NW, Washington, DC
20405. The meeting will be held in the
GSA Auditorium.

Interested parties are encouraged to
arrive at least 30 minutes early to
accommodate security procedures.

If you wish to make a presentation on
any of the topics, please contact and
submit a copy of your presentation prior
to the meeting, to the General Services
Administration, Contract Policy
Division (VPC), 1800 F Street, NW,
Room 4040, Attn: Ernest Woodson,
Washington, DC 20405. Telephone:
202-501-3775.

Submit electronic materials via e-mail
to ernest.woodson@gsa.gov. Please
submit presentations only and cite
Public Meeting IT Products Continued
Dialogue in all correspondence related
to the public meeting. The submitted
presentations will be the only record of
the public meeting.

Call-in Information: Parties interested
in participating by phone may dial (877)
924-8049, passcode 5363978. Interested
parties calling in will not be allowed to
present or participate in the question
and answer session during a public
meeting. Phone lines have been reserved
for the first 100 callers.

Special Accommodations: The public
meeting is physically accessible to
people with disabilities. Request for
sign language interpretation or other
auxiliary aids should be directed to
Ernest Woodson, at 202-501-3775, at
least 2—working days prior to the
meeting date.

B. Background

On December 11, 2008, the Councils
conducted a public meeting (see Federal
Register notice at 73 FR 68373—68375
on November 18, 2008) to seek
comments from both Government and
industry, on among other things,
whether the Federal Acquisition
Regulation (FAR) should be revised to
include a requirement that contractors
selling IT products (including computer
hardware and software) represent that
such products are authentic. The
Councils were interested in comments
regarding contractor liability if IT
products sold to the Government by
contractor are not authentic, and
whether contractors who are resellers or
distributors of computer hardware and
software should represent to the
Government that they are authorized by
the original equipment manufacturer
(OEM) to sell IT products to the

Government. The comment period
closed January 20, 2009.

While comments received will be
considered in the preparation of a
proposed rule, the public meeting
contemplated by this notice and those
conducted June 23, July 15 and 22, 2009
(see Federal Register notice at 74 FR
26646—26647 on June 3, 2009), will
continue a dialogue with industry and
Government agencies on the impact of
counterfeit IT products on matters of
performance and security; contractor
liability and consequential damages; the
competition aspects of procuring IT
products from the original or authorized
distributors; viable means of
representing authenticity of IT products;
and contractor supply chain risk
management requirements as an
evaluation factor in the procurement of
IT products.

The public meeting is intended to
provide for an exchange of information
and ideas that may be used to assist in
developing greater assurance around
information technology products
acquired by the Government. While the
focus of this notice is IT products,
public meeting comments/presentations
are invited on (1) whether the measures
proposed herein should be expanded to
include other items sold to the
Government, such as Electrical,
Electronic, and Electromechanical parts;
(2) whether the rule should apply when
IT is a component of a system or
assembled product; and (3) whether
vendors, distributors, and
manufacturers of IT products and other
items sold to the Government should be
prequalified based on specific standards
of testing, quality, traceability, integrity,
and etc., before they are allowed to sell
to the Government.

The Councils are particularly
interested in hearing how industry
participants can maintain the integrity
of the supply chain while providing
Government customers with a variety of
cost effective and reliable sources.
Previous meetings initiated discussion
of how various trade associations and
other representative groups could
propose to police member organizations
or provide some auditable certification
or declaration program that provides
Government customers with uniform,
reasonable assurance that purchased
products and subcomponents are not
counterfeit.

List of Subjects in 48 CFR Parts 2, 4, 12,
39, and 52

Government procurement.
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Date: August 5, 2009.
Al Matera,
Director, Office of Acquisition Policy.
[FR Doc. E9—-19171 Filed 8—10-09; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—R2-ES—2009-0041] [MO-
922105 0083-B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Jemez Mountains
Salamander (Plethodon
neomexicanus) as Threatened or
Endangered With Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90—day petition
finding and initiation of a status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90—day finding on a petition to list the
Jemez Mountains salamander
(Plethodon neomexicanus) (salamander)
as threatened or endangered and
designate critical habitat under the
Endangered Species Act of 1973, as
amended. Following a review of the
petition, we find that the petition
provides substantial scientific or
commercial information indicating that
listing the Jemez Mountains salamander
may be warranted. Therefore, with the
publication of this notice, we are
initiating a status review of the species
to determine if the petitioned action is
warranted. To ensure that the status
review is comprehensive, we are
soliciting scientific and commercial data
and other information regarding this
species. At the conclusion of this
review, we will issue a 12-month
finding to determine if the petitioned
action is warranted. We will make a
determination on critical habitat for this
species if we initiate a listing action.

DATES: We made the finding announced
in this document on August 11, 2009.
To allow us adequate time to conduct
this review, we request that we receive
information on or before October 13,
2009.

ADDRESSES: You may submit
information by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Search for docket
FWS-R2-ES-2009-0041 and then
follow the instructions for submitting
comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R2—-
ES-2009-0041; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will post all information received
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Information Solicited section
below for more details).

FOR FURTHER INFORMATION CONTACT:
Wally “J” Murphy, Field Supervisor,
New Mexico Ecological Services Office,
2105 Osuna NE, Albuquerque, NM
87113, by telephone (505-346—2525) or
by facsimile (505-346—2542). Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877—-8339.

SUPPLEMENTARY INFORMATION:
Information Solicited

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly commence a
review of the status of the species. To
ensure that the status review is
complete and based on the best
available scientific and commercial
information, we are soliciting
information on the status of the Jemez
Mountains salamander. We request
information from the public, other
concerned governmental agencies,
Native American Tribes, the scientific
community, industry, or any other
interested parties concerning the status
of the salamander. We are seeking
information regarding:

(1) The historical and current status
and distribution of the Jemez Mountains
salamander, its biology and ecology, and
ongoing conservation measures for the
species and its habitat;

(2) The species’ population size and
population trend;

(3) Its taxonomy; and

(4) Information relevant to the factors
that are the basis for making a listing
determination for a species under
section 4(a) of the Endangered Species
Act of 1973, as amended (Act) (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of the species’ habitat or
range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence and
threats to the species or its habitat.

In this finding, we have identified
gaps in the information provided in the
petition to help to focus the public on
areas where we would like relevant data
submitted. If we determine that listing
the Jemez Mountains salamander is
warranted, we intend to propose critical
habitat to the maximum extent prudent
and determinable at the time we
propose to list the species. Therefore,
with regard to areas within the
geographical range currently occupied
by the salamander, we also request data
and information on what may constitute
physical or biological features essential
to the conservation of the species, where
these features are currently found, and
whether any of these features may
require special management
considerations or protection. In
addition, we request data and
information regarding whether there are
areas outside the geographical area
occupied by the species that are
essential to the conservation of the
species. Please provide specific
comments and information as to what,
if any, critical habitat you think we
should propose for designation if the
species is proposed for listing, and why
such habitat meets the requirements of
the Act.

We will base our 12—month finding
on a review of the best scientific and
commercial information available,
including all information received
during this public comment period.
Please note that submissions merely
stating support for or opposition to the
action under consideration, without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is a threatened or endangered
species must be made “solely on the
basis of the best scientific and
commercial data available.” Based on
the status review, we will issue a 12—
month finding on the petition, as
provided in section 4(b)(3)(B) of the Act.

You may submit your information
concerning this finding by one of the
methods listed in the ADDRESSES
section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
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guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Information and materials we receive,
as well as supporting documentation we
used in preparing this finding, will be
available for public inspection on http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, New Mexico Ecological
Services Office (see FOR FURTHER
INFORMATION CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
this finding promptly in the Federal
Register.

Our standard for substantial
information within the Code of Federal
Regulations (CFR) with regard to a 90—
day petition finding is ““that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). If we
find that the petition presented
substantial information, we are required
to promptly commence a review of the
status of the species.

On October 15, 2008, we received a
petition dated October 9, 2008, from
WildEarth Guardians requesting that the
Jemez Mountains salamander be listed
as threatened or endangered under the
Act, and critical habitat be designated.
The petition clearly identified itself as
such, and included the requisite
identification information for the
petitioner, as required by 50 CFR
424.14(a). In a November 26, 2008, letter
to the petitioner, we responded that we
had reviewed the petition and
determined that an emergency listing
was not necessary. We also stated that,
to the maximum extent practicable, we
would address their petition within 90
days.

Previous Federal Actions

We initially considered the Jemez
Mountains salamander for listing under

the Act in the early 1980s (GAO August
1993, p. 30). In December 1982, we
published a notice of review classifying
the salamander as a Category 2 species
(47 FR 58454, December 30, 1982).
Category 2 status included those taxa for
which information in the Service’s
possession indicated that a proposed
listing rule was possibly appropriate,
but for which sufficient data on
biological vulnerability and threats were
not available to support a proposed rule.
On February 21, 1990, we received a
petition to list the salamander as
threatened. Subsequently, we published
a positive 90—day finding, indicating
that the petition contained sufficient
information to suggest that listing may
be warranted (55 FR 38342, September
18, 1990). In the candidate notice of
review (CNOR) published on November
21, 1991, we announced the salamander
as a Category 1 species with a
“declining” status (56 FR 58814).
Category 1 status included those species
for which the Service had on file
substantial information regarding the
species’ biological vulnerability and
threat(s) to support proposals to list
them as endangered or threatened
species. The “declining” status
indicated decreasing numbers and/or
increasing threats.

On May 30, 1991, the Service, the
USDA Forest Service (Forest Service),
and the New Mexico Department of
Game and Fish (NMDGF) signed a
Memorandum of Agreement (MOA)
outlining actions to be taken to protect
the salamander and its habitat on Forest
Service lands, including the formation
of a team of agency biologists to
immediately implement the MOA and
to develop a management plan for the
species. The management plan was to be
incorporated into the Santa Fe National
Forest Plan. On April 3, 1992, we
published a 12-month finding that
listing the salamander was not
warranted because of the conservation
measures and commitments within the
MOA (59 FR 11469). In the November
15, 1994, CNOR, we included the
salamander as a Category 2 species, with
a trend status of “improving” (59 FR
58982). A status of “improving”
indicated those species known to be
increasing in numbers and/or whose
threats to their continued existence
were lessening in the wild.

In the CNOR published on February
28, 1996, we announced a revised list of
animal and plant taxa that were
regarded as candidates for possible
addition to the Lists of Endangered and
Threatened Wildlife and Plants (61 FR
7596). The revised candidate list
included only former Category 1
species. All former Category 2 species

were dropped from the list in order to
reduce confusion about the conservation
status of these species, and to clarify
that the Service no longer regarded
these species as candidates for listing.
Because the salamander was a Category
2 species, it was no longer recognized as
a candidate species as of the February
28, 1996, CNOR.

In January 2000, the New Mexico
Endemic Salamander Team (NMEST), a
group of interagency biologists
representing NMDGF, the Service, the
U.S. Geological Survey, and the Forest
Service, finalized a Cooperative
Management Plan for the salamander on
lands administered by the Forest
Service (Management Plan), and the
agencies signed an updated
Conservation Agreement that
superseded the MOA. The stated
purpose of the Conservation Agreement
and the Management Plan was to
provide for the long-term conservation
of salamanders by reducing or removing
threats to the species and by proactively
managing their habitat (NMEST 2000
Conservation Agreement, p. 1).

In a Decision Notice and Finding of
No Significant Impact for the Forest
Plan Amendment for Managing Special
Status Species Habitat, signed on
December 8, 2004, the Management Plan
was incorporated into the Santa Fe
National Forest Plan.

Species Information

The Jemez Mountains salamander is a
member of the family of lungless
salamanders (Plethodontidae), the
largest family of salamanders. The
salamander is uniformly dark brown
above, with occasional fine gold/brassy
stippling dorsally (on the back and
sides) and is sooty gray ventrally
(underside). The body form is slender
and elongate. The salamander possesses
foot webbing and a reduced fifth toe.
The salamander was originally reported
as Spelerpes multiplicatus (=Eurycea
multiplicata) in 1913 (Degenhardt et al.
1996, p. 27); however, it was described
as a new and distinct species (Plethodon
neomexicanus) in 1950 (Stebbins and
Riemer, pp. 73-80).

Two species of plethodontid
salamanders occur in New Mexico: The
Jemez Mountains salamander and the
Sacramento Mountains salamander
(Aneides hardii). Molecular studies on
plethodontid salamanders in North
America indicate that western species of
the genus Plethodon (the woodland
salamanders) may be more closely
related to species of the genus Aneides
(the climbing salamanders) than to
eastern species of Plethodon (Larson et
al., 1981, p. 419; Mahoney 2001, p. 174).
The relationship of the Jemez
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Mountains salamander to other western
plethodontids is not completely
understood, but the salamander is
considered basal (the earliest grouping
that branches to larger groupings of
relative relatedness) (Mahoney 2001, p.
184). No subspecies of the salamander
are recognized.

The Jemez Mountains salamander is
strictly terrestrial, does not possess
lungs, and does not require standing
surface water for any life stage.
Respiration occurs through the skin and
requires a moist microclimate for gas
exchange. Reproduction in the wild
remains unobserved, but it is presumed
that the salamander lays eggs in spaces
underground. Fully-formed salamanders
hatch from the eggs. Based on
examination of 57 female salamanders,
Williams (1978, p. 475) concluded that
females likely lay 7 or 8 eggs every other
year, either in mid-August or, more
likely, the spring after mating occurs in
late July and August. Sexual maturity is
reached at 3 to 4 years in females and
3 years in males (Degenhardt et al. 1996,

28).
P The salamander occurs in the Jemez
Mountains in northern New Mexico in
Los Alamos, Rio Arriba, and Sandoval
Counties. The species predominantly
occurs in mixed-conifer forest at an
elevation between 2,200 and 2,900
meters (7,220 and 9,510 feet), consisting
mainly of Douglas fir (Pseudotsuga
menziesii), blue spruce (Picea pungens),
Engelman spruce (Picea engelmannii),
white fir (Abies concolor), limber pine
(Pinus flexilis), and aspen (Populus
tremuloides) (Degenhardt et al. 1996, p.
28), but occasionally can be found in
Ponderosa pine (Pinus ponderosa)
stands. The microhabitat is
characterized by deep, igneous,
subsurface rock with high soil moisture
(NMEST 2000, p. 2). The salamander
spends much of its life underground,
and can be found at the surface when
conditions are warm and wet, which is
typically July through September, but
the period may extend from May
through October depending on
conditions. When surface-active, the
species is usually found under rocks,
bark, logs, moss mats, or inside
decomposing logs. The species is
restricted to the moist habitats of the
Jemez Mountains.

A feeding habits study for the Jemez
Mountains salamander was conducted
by NMDGEF in 1992. Salamander prey
items were diverse in size and type;
however, there were three categories of
prey that were recognized as more
important than the remaining groups:
ants, mites, and beetles (Cummer 2005,
p. 43). Cummer (2005, pp. 45-50) stated
that prey specialization on any

particular species of invertebrate was
unlikely in the salamander; however,
she did observe that selection of food
appeared to not be random.

Although the petitioner believes that
the number of salamanders likely
exceeds 10,000, we are not aware of any
current information from which a
population estimate can be made. The
petitioner’s population estimate was
derived from survey efforts conducted
from 1967 through 2003; however, the
petitioner acknowledges, and we agree,
that these surveys are potentially
unreliable because salamander
observations are dependent on multiple
factors, such as environmental
conditions (e.g., temperature or
moisture), detection probabilities, and
time when the observations were made.
Because of these variables, it is difficult
to determine population size or trends.
Based upon the information presented
in the petition and in our files, we
believe that a comprehensive
assessment of all of the survey and
population information is needed.

Five-Factor Evaluation

Section 4 of the Act (16 U.S.C. 1533),
and implementing regulations at 50 CFR
424, set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

In making this 90—day finding, we
evaluated whether information
regarding threats to the salamander, as
presented in the petition and other
information available in our files, is
substantial, thereby indicating that the
petitioned action may be warranted. Our
evaluation of this information is
presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range

Information Provided in the Petition

The petitioner asserts that the Jemez
Mountains salamander or its habitat is
threatened by the following conditions
or actions: habitat loss and
fragmentation, climate change, stand-

replacing fires, fire suppression and
rehabilitation, salvage logging, slash
removal, forest thinning treatment
projects, use and construction of roads
and dams, chemical use, trail
construction, and mining. We will
address climate change and chemical
use under Factor E.

The petitioner contends that the main
threat and cause of Jemez Mountains
salamander habitat loss is extensive,
stand-replacing fires (severe fires in
which most mature trees are destroyed).
The petitioner reports on land area
burned during the Dome (1996), Cerro
Grande (2000), and BMG/Lakes (2002)
wildfires. Information in our files
indicates that these stand-replacing fires
overlapped with salamander habitat;
however the petition did not contain,
nor we do have, a complete analysis of
the extent or degree of salamander
habitat that burned. The NMEST (2000,
p. 9) stated that, “the greatest threat to
this species is thought to be the
potential for extensive stand-replacing
fires.” The petitioner contends that
there were negative effects to the
salamander and its habitat from the
Cerro Grande Fire, such as removal of
canopy cover and increased soil
temperatures (WildEarth Guardians
2008, pp. 23—-24). Cummer and Painter
(2007, p. 26) reported significant
changes in microhabitat temperatures
following the Cerro Grande Fire. The
petitioner asserts that impacts on the
salamander and its habitat from other
stand-replacing wildfires (e.g. Dome
Fire, BMG/Lakes Fires) was likely the
same as effects from the Cerro Grande
fire. We agree; however, we are not
aware of an analysis that estimates the
amount of salamander habitat affected
by other wildfires. Finally, our files
indicate that future stand-replacing
wildfires in salamander habitat remain
a threat.

The petitioner also claims that the
effects of fire suppression and
rehabilitation activities following
wildfire threaten the Jemez Mountains
salamander. For example, the petitioner
indicates that, during the Cerro Grande
Fire, suppression activities included the
construction of 26 kilometers (km) (16
miles (mi)) of hand line (hand-dug
trenches 1.5 to 3 meters (m) (5 to 10 feet
(ft)) wide from which all combustible
material was removed), 63 km (39 mi)
of bulldozer line (larger fire breaks with
vegetation removed by bulldozing), and
safety zones; release of 514,000 liters
(135,800 gallons) of fire retardant; and
53 km (32 mi) of road improvement
resulting in vegetation removal within
30 m (100 ft) of either side of the roads
(WildEarth Guardians 2008, p. 26).
However, while information in our files
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indicates that some of these activities
occurred in salamander habitat and
corroborate some of the claims of the
petitioner on fire suppression and
rehabilitation, the petitioner does not
provide, nor are we aware of, a complete
assessment of the extent of these
activities in salamander habitat. Please
note that chemical use resulting from
fire suppression activities is addressed
separately in Factor E.

The petitioner describes how
historical grazing and fire suppression
have contributed to changes in forest
structure and composition in the Jemez
Mountains. Scientific literature (e.g.,
Allen 1989; Touchan et al. 1996)
supports this conclusion; however, we
are not aware of an assessment of how
such changes may affect the salamander
or its habitat.

The petitioner believes that salvage
logging after wildfire and associated
thinning with removal of snags and
slash in Jemez Mountains salamander
habitat has had negative impacts to
salamanders and their habitat. Logging
can interrupt the development of
salamander habitat by removing the
requisite habitat components of canopy
cover and dead and downed logs, while
increasing temperature, erosion, runoff,
and soil compaction (NMEST 2000, p.
5). Additionally, if these activities occur
when salamanders are surface active,
salvage logging could result in direct
injury or mortality to individuals. The
petitioner identifies that salvage logging
and forest thinning have been proposed
within salamander habitat, but we have
no estimate on the amount of
salamander habitat that has been
impacted by these activities.
Nevertheless, we found substantial
information indicating that the Forest
Service has conducted, and will likely
continue to conduct, salvage logging in
salamander habitat.

The petitioner asserts that habitat
alteration due to road and trail building
in salamander habitat has deleterious
effects to the Jemez Mountains
salamander and its habitat. The
petitioner believes that construction of
roads and trails fragments habitat, and
high vehicular traffic or heavy
equipment could cause excessive
vibration resulting in settling of the
subsurface rock and elimination of the
underground spaces, presumed
necessary as subterranean habitat. The
petitioner provides information on the
length of roads that were re-opened
during and subsequent to wildfire.
These roads likely affected the
salamander and its habitat through
vegetation removal, soil compaction,
and the elimination of subsurface
spaces. Roads are known to fragment

terrestrial salamander habitat and act as
partial barriers to movement
(deMaynadier and Hunter 2000, p. 56;
Marsh et al. 2005, p. 2004). Moreover,
roads can reduce the quality of adjacent
habitat by increasing light and wind
penetration, exposure to pollutants, and
the spread of invasive species (Marsh et
al. 2005, pp. 2004-2005). Although the
petitioner does not quantify the amount
of salamander habitat impacted by
roads, information in our files supports
the claim that roads may have led, and
may continue to contribute in the
future, to the degradation of salamander
habitat.

The petitioner asserts that the
improvement and realignment of New
Mexico State Highway 126 (also called
Forest Highway 12) has threatened, and
will continue to threaten, the Jemez
Mountains salamander. Information
concerning the project provided by the
petitioner was found to be reliable. For
example, our files indicate that portions
of the Highway 126 project resulted in
the removal of salamander habitat as
well as the destruction of individual
salamanders and fragmentation of a
relatively isolated population of
salamanders.

The petitioner also notes that
construction and maintenance of log
skidder trails, while not likely to be as
destructive as road construction and
maintenance, still has similar effects on
the Jemez Mountains salamander. The
petitioner believes that trail
construction and salvage logging
operations are a threat to the
salamander. The petitioner correctly
indicates that approximately 4 km (2.5
mi) of trail were constructed by
bulldozer in occupied salamander
habitat.

The petitioner asserts that one of the
common techniques used to survey for
the presence or absence of the
salamander destroys habitat because it
involves destructive sampling by
rearranging cover objects such as rocks
and logs as well as tearing apart decayed
logs. We have no information regarding
the effects to salamander habitat from
survey techniques (NMEST 2000, pp.
27-36); however, we will examine this
claim more closely in our status review,
and we request any additional
information the public may have on this
potential threat.

The petitioner asserts that the
construction of dams and mining
modify Jemez Mountains salamander
habitat. Information in our files
supports the claim that dams or water
retention structures may have been
constructed in salamander habitat.
Specifically, the petitioner contends
that an extension of the El Cajete Mine

in the Jemez Mountains affects the
salamander. Our files indicate that the
Forest Service determined that the mine
would not impact the salamander
because the project was not located on
northerly or moist slopes greater than 35
to 40 percent that support mature or old
growth mixed conifer (Forest Service
1995a, pp. 12—13; Forest Service 1995b,
p. 2). At the time of the project, steep
slopes (greater than 30 percent) were
thought to be a critical element of
salamander habitat (Ramotnik 1988, p.
50). However, salamanders have been
documented in areas of no significant
slope (less than 5 percent) (NMDGF
2000, p. 8), and steep slopes are no
longer considered a requirement of
occupied habitat. Based on this more
recent information, this project may
have affected the salamander and its
habitat, and there is potential for future
mining activities to affect the
salamander and its habitat. We find that
the petition and information in our files
indicate that construction of dams and
future mining activities may result in
adverse modifications to salamander
habitat.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The petitioner provides substantial
and reliable information that the
salamander and its habitat may be
threatened from stand-replacing fires;
salvage logging; fire suppression;
construction, maintenance, and use of
roads and trails; construction of dams;
and mining activities. The information
presented in the petition is supported
by information in our files, and presents
substantial information indicating that
the petitioned action may be warranted
due to the present or threatened
destruction, modification, or
curtailment of the habitat or range of the
salamander.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petitioner asserts that the
salamander is threatened by loss of
individuals through collection of
specimens and surveying. The petition
cites a report by the NMEST (2000) that
summarizes the history of collection of
the species. According to the petition,
977 Jemez Mountains salamanders were
collected for scientific purposes from
1910 to 1999. The petitioner cites the
report (NMEST 2000) in concluding that
such collecting has likely reduced
populations in localized areas. The
petitioner also cites the report (NMEST
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2000) in asserting that a 2 person-hour
survey protocol was developed to search
for Jemez Mountains salamanders.
Following this protocol, likely cover
objects (rocks, bark, and decayed logs)
are searched for salamanders (NMEST
2000). The petition cites a NMDGF
(2000) report in claiming that this
technique can destroy habitat and that
continual searches in the same habitat
have been shown to result in a decrease
in salamander populations.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We find that the petition presents
substantial information indicating that
the petitioned action may be warranted
due to overutilization for scientific
purposes.

C. Disease or Predation
Information Provided in the Petition

The petitioner states that disease is
affecting the salamander. Information in
our files indicates that the amphibian
pathogenic fungus, Batrachochytrium
dendrobatidis (Bd), was found in one
salamander in 2003 (Cummer et al.
2005, p. 248). The individual
salamander was collected and sent to
the U.S. Geological Survey National
Wildlife Health Center in Madison,
Wisconsin, for diagnostic analysis.
Results from the analysis included a
dual infection of Bd and a bacterial
species (Cladosporium spp). The
virulence of Bd relative to the Jemez
Mountains salamander remains
unknown. However, because in
formation in our files indicates that Bd
can be highly infectious and lethal in
other species of amphibians, we believe
there is substantial information that the
petitioned action may be warranted due
to the threat of disease.

The petitioner provides no
information addressing predation.
Cummer (2005, p. 30) speculated that
predation could increase subsequent to
stand-replacing wildfire because of lack
of sufficient cover objects while
salamanders are surface active;
however, we are not aware of any
information to support this.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Because of the presence of Bd in the
Jemez Mountains salamander’s range
and the deleterious effect of Bd on other
species of amphibians, we believe the
threat of disease to the Jemez Mountains
salamander may be substantial. On the
other hand, neither the information in
our files nor that presented by the

petitioner is substantial to suggest that
predation on the salamander is a
significant threat to the species. In
summary, we have information in our
files indicating that the petitioned
action may be warranted due to disease,
but not due to predation.

D. The Inadequacy of Existing
Regulatory Mechanisms

Information Provided in the Petition

The petitioner asserts that the
salamander is threatened by inadequacy
of existing regulatory mechanisms. The
petitioner states that the regulatory
mechanisms in place—the 2000
Conservation Agreement, the
Management Plan, the Forest Plan and
its amendments, and State law—are
ineffective and unenforceable. The
Management Plan was prepared by
NMEST biologists “to provide guidance
for the conservation and management of
sufficient habitat to maintain viable
populations of the species” (NMEST
2000, p. i.). Known and potential threats
to the species were identified and
detailed; management areas based on
habitat zones were identified; potential
management actions in salamander
habitat and their potential impacts were
identified; and guidelines were set forth
pertaining to certain management
actions relative to habitat categories
(NMEST 2000, pp. 4-22). The intent of
the Conservation Agreement, the
Management Plan, and amendment of
the Forest Plan was to protect the Jemez
Mountains salamander and its habitat
on lands administered by the Forest
Service. However, the petitioner
identifies multiple projects, both on and
off Forest Service lands, that were
counter to guidelines set forth in the
Management Plan and
recommendations by the NMEST
(WildEarth Guardians 2008, pp. 28-54).

The petitioner provides examples of
projects that they claim demonstrate the
inadequacy of existing regulatory
mechanisms and ongoing threats to the
Jemez Mountains salamander and its
habitat. Examples provided by the
petitioner include actions following the
1996 Dome Fire, the 2000 Cerro Grande
Fire, and the 2003 BMG/Lakes Fires;
actions relative to the Valles II project
(forest thinning and fuel reduction
activities in areas adjacent to residential
development); the Highway 126 project;
dams at Los Alamos National
Laboratory; and the El Cajete mine
extension (WildEarth Guardians 2008,
Pp. 28-54). Our files support the claim
that the Cooperative Agreement,
Management Plan, and Federal or State
laws have been ineffective at preventing

actions that may threaten the
salamander and its habitat.

The petitioner acknowledges that
because the Jemez Mountains
salamander was uplisted in New Mexico
in 2005 from State threatened to
endangered (NMDGF 2005, p. 2), it
gained the protection of the Wildlife
Conservation Act. The Wildlife
Conservation Act prohibits direct take of
the species except under issuance of a
scientific collecting permit. However,
this law only conveys protection from
collection or intentional harm; no New
Mexico State statutes address habitat
protection, indirect effects, or other
threats to the species identified by the
State as endangered. NMDGF has the
authority to consider and recommend
actions to mitigate potential adverse
effects to the salamander during its
review of development proposals. The
petitioner pointed out that the New
Mexico State Game Commission, a part
of the NMDGF, received financial
reimbursement and provided easements
for construction of the Highway 126
project (New Mexico Game
Commission, 2006, p. 13). We could not
find that any measures were
incorporated to limit impacts to the
salamander or its habitat (New Mexico
Game Commission, 2006, pp. 12—13).
Information in our files indicates that
the Highway 126 project directly
impacted salamanders and destroyed
habitat.

Additionally, the petitioner asserts
that threats to the species are not
addressed on lands where the
salamander occurs outside of the Santa
Fe National Forest. Populations of
salamanders have been observed on
Tribal lands, Los Alamos National
Laboratory lands, the Valles Caldera
National Preserve, and private lands.
Information in our files demonstrates
that outside of State protection from
collection and intentional harm, there
are no State or Federal regulations
providing specific protections for the
salamander or its habitat beyond those
populations within the Santa Fe
National Forest.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The information provided by the
petitioner was found reliable and was
corroborated by information in our files.
Consequently, we find that the petition
contains substantial information that
listing the salamander due to the
inadequacy of existing regulatory
mechanisms may be warranted.
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E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

Information Provided in the Petition

The petitioner asserts that fire
suppression, chemical use, and climate
change threaten the salamander. Fire
suppression is addressed under Factor
A. Chemical use in salamander habitat
includes fire suppression retardant and
insecticides to prevent tree loss.
Although information in our files
indicates that fire retardant has been
used in salamander habitat, it is
unknown how much salamander habitat
has been affected. Prior to 2006 (71 FR
42798, July 28, 2006) fire retardant used
by the Forest Service contained sodium
ferrocyanide, which is highly toxic to
fish and amphibians (Pilliod et al. 2003,
p- 175). Because the salamander
breathes and carries out physiological
functions through its skin, chemicals
that are toxic to fish and other
amphibians may have had negative
effects to the salamander. It is unclear
whether the chemicals used in current
fire retardants or insecticides affect the
salamander. Thus, the information
provided by the petition and in our files
is not substantial to indicate adverse
effects of fire retardant or insecticides
on the salamander or its habitat.

The petitioner asserts that climate
change is likely an increasing threat to
the salamander due to overall habitat
drying and the species’ requirement of
moist microhabitats. In addition, the
petitioner states that warmer springs
and summers, earlier snowmelt, and
increased forest fire severity, frequency,
and duration will likely impact the
salamander. The petitioner provides
citations on climate change (Wildearth
Guardians 2008, p. 55) and references
Enquist and Gori (2008) to provide
information regarding climate change in
the Jemez Mountains. Enquist and Gori
(2008, p. iii) report the Jemez Mountains
as one of three areas in New Mexico that
may be most vulnerable to climate
change, in part, due to warmer-drier
conditions or greater vulnerability in
temperature and precipitation. The
petitioner contends that the identified
threats are exacerbated by the
salamander’s restricted distribution.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In general, the information currently
available on the effects of climate
change does not make sufficiently
precise estimates of the location and
magnitude of the effects in order to
predict impacts to specific wildlife.
However, given a specific prediction in

scientific literature of warmer and drier
conditions for the Jemez Mountains, and
that such change would likely have a
negative impact on the salamander,
which requires moist microclimates, we
find that the petitioned action may be
warranted due to climate change.

Regarding the potential threat of
chemical use, even though fire
retardants and insecticides are currently
being used, we did not find any
substantial information that chemical
use is actually affecting the salamander.
We will investigate this potential threat
further in our status review, and request
any additional information the public
may have on this potential threat.

We reviewed the petition and readily
available supporting information and
find that the petition presents
substantial information for this factor
under the threat of climate change, but
not under the threat of chemical use.
Finding

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our process for making this 90-day
finding under section 4(b)(3)(A) of the
Act is limited to a determination of
whether the information in the petition
presents “substantial scientific and
commercial information,” which is
interpreted in our regulations as “that
amount of information that would lead
a reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). We
have reviewed the petition and the
literature cited in the petition, and
evaluated the information to determine
whether the sources cited support the
petitioned actions. We also reviewed
reliable information that was readily
available in our files to clarify and
verify information in the petition. Based
on our evaluation of the information
provided in the petition, we find that
the petition presents substantial
scientific or commercial information
indicating that listing the Jemez
Mountains salamander may be
warranted. The petitioner presents
substantial information indicating that
the salamander may be threatened by

Factor A (the present or threatened
destruction, modification, or
curtailment of its habitat or range),
Factor C (disease), Factor D (inadequacy
of existing regulatory mechanisms), and
Factor E (other natural or manmade
factors affecting its continued existence)
throughout the entire range of the Jemez
Mountains salamander. The petitioner
does not present substantial information
that Factor B (overutilization for
commercial, recreational, scientific, or
educational purposes) is currently, or in
the future may be, considered a threat
to the salamander.

Based on this review and evaluation,
we find that the petition has presented
substantial scientific or commercial
information that listing the salamander
throughout all or a portion of its range
may be warranted due to current and
future threats under Factors A, C, D, and
E. Therefore, we are initiating a status
review to determine whether listing the
Jemez Mountains salamander under the
Act is warranted. We will issue a 12—
month finding as to whether any of the
petitioned actions are warranted. To
ensure that the status review is
comprehensive, we are soliciting
scientific and commercial information
regarding the salamander.

The “‘substantial information”
standard for a 90—day finding is in
contrast to the Act’s “best scientific and
commercial data” standard that applies
to a 12—-month finding to determine
whether a petitioned action is
warranted. A 90—day finding is not a
status assessment of the species and
does not constitute a status review
under the Act. Our final determination
of whether a petitioned action is
warranted is not made until we have
completed a thorough status review of
the species, as part of the 12-month
finding on a petition, which is
conducted following a positive 90—day
finding. Because the Act’s standards for
90—day and 12-month findings are
different, as described above, a positive
90-day finding does not mean that the
12—month finding also will be positive.

We encourage interested parties to
continue gathering data that will assist
with the conservation and monitoring of
the salamander. The petitioner requests
that critical habitat be designated for
this species. If we determine in our 12—
month finding that listing the
salamander is warranted, we will
address the designation of critical
habitat at the time of the proposed
rulemaking.

References Cited

A complete list of all references cited
in this finding is available upon request
from the New Mexico Ecological
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Services Office (see FOR FURTHER
INFORMATION CONTACT).

Author

The primary authors of this rule are
the staff members of the New Mexico
Ecological Services Office (see FOR
FURTHER INFORMATION CONTACT].

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: July 31, 2009.

James J. Slack,

Acting Deputy Director, Fish and Wildlife
Service.

[FR Doc. E9-19024 Filed 8—10- 09; 8:45 am]
BILLING CODE 4310-55-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[FWS-R9-MB-2008-0124; 91200-1231—
9BPP-L2]

RIN 1018-AW31

Migratory Bird Hunting; Proposed
Migratory Bird Hunting Regulations on
Certain Federal Indian Reservations
and Ceded Lands for the 2009-10
Season

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (hereinafter, Service or we)
proposes special migratory bird hunting
regulations for certain Tribes on Federal
Indian reservations, off-reservation trust
lands, and ceded lands for the 2009-10
migratory bird hunting season.

DATES: We will accept all comments on
the proposed regulations that are
postmarked or received in our office by
August 21, 2009.

ADDRESSES: You may submit comments
on the proposals by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: 1018—
AW31, Division of Policy and Directives
Management, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Suite
222, Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the

Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT: Ron
W. Kokel, Division of Migratory Bird
Management, U.S. Fish and Wildlife
Service, (703) 358—1714.

SUPPLEMENTARY INFORMATION: In the
April 10, 2009, Federal Register (74 FR
16339), we requested proposals from
Indian Tribes wishing to establish
special migratory bird hunting
regulations for the 2009—10 hunting
season, under the guidelines described
in the June 4, 1985, Federal Register (50
FR 23467). In this supplemental
proposed rule, we propose special
migratory bird hunting regulations for
29 Indian Tribes, based on the input we
received in response to the April 10,
2009, proposed rule. As described in
that proposed rule, the promulgation of
annual migratory bird hunting
regulations involves a series of
rulemaking actions each year. This
proposed rule is part of that series.

We developed the guidelines for
establishing special migratory bird
hunting regulations for Indian Tribes in
response to Tribal requests for
recognition of their reserved hunting
rights and, for some Tribes, recognition
of their authority to regulate hunting by
both Tribal and nontribal hunters on
their reservations. The guidelines
include possibilities for:

(1) On-reservation hunting by both
Tribal and nontribal hunters, with
hunting by nontribal hunters on some
reservations to take place within Federal
frameworks but on dates different from
those selected by the surrounding
State(s);

(2) On-reservation hunting by Tribal
members only, outside of the usual
Federal frameworks for season dates and
length, and for daily bag and possession
limits; and

(3) Off-reservation hunting by Tribal
members on ceded lands, outside of
usual framework dates and season
length, with some added flexibility in
daily bag and possession limits.

In all cases, the regulations
established under the guidelines must
be consistent with the March 10 to
September 1 closed season mandated by
the 1916 Convention between the
United States and Great Britain (for
Canada) for the Protection of Migratory
Birds (Treaty). The guidelines apply to
those Tribes having recognized reserved
hunting rights on Federal Indian
reservations (including off-reservation
trust lands) and on ceded lands. They
also apply to establishing migratory bird
hunting regulations for nontribal
hunters on all lands within the exterior
boundaries of reservations where Tribes

have full wildlife management authority
over such hunting or where the Tribes
and affected States otherwise have
reached agreement over hunting by
nontribal hunters on lands owned by
non-Indians within the reservation.

Tribes usually have the authority to
regulate migratory bird hunting by
nonmembers on Indian-owned
reservation lands, subject to Service
approval. The question of jurisdiction is
more complex on reservations that
include lands owned by non-Indians,
especially when the surrounding States
have established or intend to establish
regulations governing hunting by non-
Indians on these lands. In such cases,
we encourage the Tribes and States to
reach agreement on regulations that
would apply throughout the
reservations. When appropriate, we will
consult with a Tribe and State with the
aim of facilitating an accord. We also
will consult jointly with Tribal and
State officials in the affected States
where Tribes wish to establish special
hunting regulations for Tribal members
on ceded lands. Because of past
questions regarding interpretation of
what events trigger the consultation
process, as well as who initiates it, we
provide the following clarification. We
routinely provide copies of Federal
Register publications pertaining to
migratory bird management to all State
Directors, Tribes, and other interested
parties. It is the responsibility of the
States, Tribes, and others to notify us of
any concern regarding any feature(s) of
any regulations. When we receive such
notification, we will initiate
consultation.

Our guidelines provide for the
continued harvest of waterfowl and
other migratory game birds by Tribal
members on reservations where such
harvest has been a customary practice.
We do not oppose this harvest, provided
it does not take place during the closed
season defined by the Treaty, and does
not adversely affect the status of the
migratory bird resource. Before
developing the guidelines, we reviewed
available information on the current
status of migratory bird populations,
reviewed the current status of migratory
bird hunting on Federal Indian
reservations, and evaluated the potential
impact of such guidelines on migratory
birds. We concluded that the impact of
migratory bird harvest by Tribal
members hunting on their reservations
is minimal.

One area of interest in Indian
migratory bird hunting regulations
relates to hunting seasons for nontribal
hunters on dates that are within Federal
frameworks, but which are different
from those established by the State(s)
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where the reservation is located. A large
influx of nontribal hunters onto a
reservation at a time when the season is
closed in the surrounding State(s) could
result in adverse population impacts on
one or more migratory bird species. The
guidelines make this unlikely, however,
because Tribal proposals must include:
(a) Harvest anticipated under the
requested regulations; (b) methods that
will be employed to measure or monitor
harvest (such as bag checks, mail
questionnaires, etc.); (c) steps that will
be taken to limit level of harvest, where
it could be shown that failure to limit
such harvest would adversely impact
the migratory bird resource; and (d)
Tribal capabilities to establish and
enforce migratory bird hunting
regulations. We may modify regulations
or establish experimental special hunts,
after evaluation and confirmation of
harvest information obtained by the
Tribes.

We believe the guidelines provide
appropriate opportunity to
accommodate the reserved hunting
rights and management authority of
Indian Tribes while ensuring that the
migratory bird resource receives
necessary protection. The conservation
of this important international resource
is paramount. The guidelines should not
be viewed as inflexible. In this regard,
we note that they have been employed
successfully since 1985. We believe they
have been tested adequately and,
therefore, we made them final beginning
with the 1988-89 hunting season. We
should stress here, however, that use of
the guidelines is not mandatory and no
action is required if a Tribe wishes to
observe the hunting regulations
established by the State(s) in which the
reservation is located.

Service Migratory Bird Regulations
Committee Meetings

Participants at the June 24-25, 2009,
meetings reviewed information on the
current status of migratory shore and
upland game birds and developed 2009-
10 migratory game bird regulation
recommendations for these species plus
regulations for migratory game birds in
Alaska, Puerto Rico, and the U.S. Virgin
Islands; special September waterfowl
seasons in designated States; special sea
duck seasons in the Atlantic Flyway;
and extended falconry seasons. In
addition, we reviewed and discussed
preliminary information on the status of
waterfowl. Participants at the previously
announced July 29-30, 2009, meetings
reviewed information on the current
status of waterfowl and developed
recommendations for the 2009-10
regulations pertaining to regular
waterfowl seasons and other species and

seasons not previously discussed at the
early-season meetings. In accordance
with Department of the Interior policy,
these meetings were open to public
observation and you may submit
comments to the Service as discussed in
the Public Comments section below.

Population Status and Harvest

The following paragraphs provide
preliminary information on the status of
waterfowl and information on the status
and harvest of migratory shore and
upland game birds excerpted from
various reports. For more detailed
information on methodologies and
results, you may obtain complete copies
of the various reports at the address
indicated under FOR FURTHER
INFORMATION CONTACT or from our Web
site at http://www.fws.gov/
migratorybirds/
NewsPublicationsReports.html.

Waterfowl Breeding and Habitat Survey

Federal, provincial, and State
agencies conduct surveys each spring to
estimate the size of breeding
populations and to evaluate the
conditions of the habitats. These
surveys are conducted using fixed-wing
aircraft, helicopters, and ground crews
and encompass principal breeding areas
of North America, covering an area over
2.0 million square miles. The traditional
survey area comprises Alaska, Canada,
and the northcentral United States, and
includes approximately 1.3 million
square miles. The eastern survey area
includes parts of Ontario, Quebec,
Labrador, Newfoundland, Nova Scotia,
Prince Edward Island, New Brunswick,
New York, and Maine, an area of
approximately 0.7 million square miles.

Overall, habitat conditions were
characterized as near normal for most of
the traditional survey area during the
2009 Waterfowl Breeding Population
and Habitat Survey, with greatly
improved wetlands conditions in
portions of the prairies. Adequate
moisture and good habitat conditions
characterized much of the eastern
survey area. The northernmost survey
areas in both the traditional and eastern
survey areas experienced an extremely
late spring.

Traditional Survey Area (U.S. and
Canadian Prairies)

Major improvements in wetlands
conditions occurred across much of the
traditional survey area in 2009. The
prairie pothole region of southern
Manitoba, most of the Dakotas and
eastern Montana benefitted primarily
from above average fall and winter
precipitation. These areas were
classified as good to excellent, with

mostly fair habitat conditions confined
to west-central Montana and
southeastern South Dakota. Above
average precipitation improved
wetlands conditions in the southern
grasslands of Saskatchewan but the
habitats along the Alberta and
Saskatchewan border are suffering
under drought conditions.

The parklands continued to receive
below normal precipitation in 2009.
Fortunately, habitat conditions remain
classified as fair to good because of the
holdover water that resulted during the
extremely wet year in 2007.

Bush (Alaska, Northern Manitoba,
Northern Saskatchewan, Northwest
Territories, Yukon Territory, Western
Ontario)

In the boreal forest, spring breakup
was extremely late over most of the
survey area in 2009. Most large lakes
remained frozen into early June. Many
smaller wetland habitats, such as beaver
ponds, were open during the survey and
those in northern Alberta and into the
Northwest Territories were rated as
good. Habitat conditions were drier
across northern Saskatchewan and
Manitoba but improved nearer to
Hudson Bay. The majority of Alaska was
rated as good.

Eastern Survey Area

From Maine through most of the
Maritimes, an above average snowfall
was experienced and average spring
temperatures were recorded, resulting in
fully charged wetlands with little
flooding, which is in contrast to
flooding in 2008. Despite below average
snowfall and winter temperatures for
Newfoundland and Labrador, habitat
conditions are rated as fair to excellent,
with poorer conditions found at higher
elevation habitat. Through New York
and much of Quebec and Ontario,
generally good to excellent waterfowl
habitat exists but a series of major
storms during mid-May in southwest
Ontario could hamper production
because of flooding. The Nickel and
Clay belts of east-central Ontario and
points farther west were supporting
good habitat at the time of the survey
following average winter and spring
precipitation. Good habitat conditions
remained moving farther north but
deteriorated approaching the James and
Hudson Bay lowlands due to deep
snows and a very late spring, while
lowland habitats on the Quebec side
were much drier than normal.

Status of Teal

The estimate of blue-winged teal
numbers from the Traditional Survey
Area is 7.4 million. This represents an
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11.0 percent increase from 2008 and is
60 percent above the 1955—-2008
average.

Sandhill Cranes

Compared to increases recorded in the
1970s, annual indices to abundance of
the Mid-Continent Population (MCP) of
sandhill cranes have been relatively
stable since the early 1980s. The Central
Platte River Valley, Nebraska, spring
index for 2009, uncorrected for visibility
bias, was 460,000 sandhill cranes. The
photo-corrected, 3-year average for
2006—08 was 382,271, which is within
the established population-objective
range of 349,000—472,000 cranes.

All Central Flyway States, except
Nebraska, allowed crane hunting in
portions of their States during 2008-09.
An estimated 10,293 hunters
participated in these seasons, which
was similar to the number that
participated in the previous season.
Hunters harvested a record-high 22,989
MCP cranes in the U.S. portion of the
Central Flyway during the 2008-09
seasons, which was 24 percent higher
than the estimated harvest for the
previous year. The retrieved harvest of
MCP cranes in hunt areas outside of the
Central Flyway (Arizona, Pacific Flyway
portion of New Mexico, Alaska, Canada,
and Mexico combined) was 15,024
during 2008-09. The preliminary
estimate for the North American MCP
sport harvest, including crippling
losses, was 42,536 birds, which was a
record high and is 7 percent higher than
the previous year’s estimate. The long-
term (1982—-2004) trends for the MCP
indicate that harvest has been increasing
at a higher rate than population growth.

The fall 2008 pre-migration survey for
the Rocky Mountain Population (RMP)
resulted in a count of 21,156 cranes. The
3-year average for 2005, 2007, and 2008
(no survey was conducted in 2006) was
21,614 sandhill cranes, which is above
the established population objective of
17,000-21,000 for the RMP. Hunting
seasons during 2008—-09 in portions of
Arizona, Idaho, Montana, New Mexico,
Utah, and Wyoming resulted in a
record-high harvest of 936 RMP cranes,
a 14 percent increase from the harvest
of 820 in 2007-08. The Lower Colorado
River Valley Population (LCRVP) survey
results indicate an increase from 1,900
birds in 1998 to 2,401 birds in 2009. The
3-year average of 2,981 LCRVP cranes is
based on counts from 2006, 2007 and
2009 (survey was not complete in 2008)
and is above the population objective of
2,500.

Woodcock

Singing-ground and Wing-collection
Surveys were conducted to assess the

population status of the American
woodcock (Scolopax minor). The
Singing-ground Survey is intended to
measure long-term changes in woodcock
population levels. Singing-ground
Survey data for 2009 indicate that the
number of displaying woodcock in the
Eastern and Central Management
Regions was unchanged from 2008.
There was no significant 10-year trend
in woodcock heard in both management
regions during 1999-2009. This
represents the sixth consecutive year
that the 10-year trend estimate for the
Eastern Region did not indicate a
significant decline. The 10-year trend in
the Central Region returned to stability
after showing a significant decline last
year. There were long-term (1968-2009)
declines of 1.1 percent per year in both
management regions.

Wing-collection Survey data indicate
that the 2008 recruitment index for the
U.S. portion of the Eastern Region (1.8
immatures per adult female) was 11
percent higher than the 2007 index, and
8 percent higher than the long-term
average. The recruitment index for the
U.S. portion of the Central Region (1.6
immatures per adult female) was 6
percent higher than the 2007 index and
1 percent below the long-term average.

Band-tailed Pigeons and Doves

Information on the abundance and
harvest of band-tailed pigeons is
collected annually in the western
United States and British Columbia.
Annual counts of Interior band-tailed
pigeons seen and heard per route have
not changed significantly since
implementation of the Breeding Bird
Survey (BBS) in 1966; however, they
decreased significantly over the last 10
years. The 2008 harvest was estimated
to be 4,700 birds. For Pacific Coast
band-tailed pigeons, annual BBS counts
of birds seen and heard per route have
not changed significantly since 1966,
but they have increased significantly
over the last 10 years. According to the
Pacific Coast Mineral Site Survey,
annual counts of Pacific Coast band-
tailed pigeons seen at each mineral site
have increased significantly since the
survey was experimentally
implemented in 2001, but counts over
the last 5 years appear stable. The 2008
estimate of harvest was 30,200 birds.

The status report summarizes
information on the abundance and
harvest of mourning doves collected
annually in the United States. The focus
is on results from the Mourning Dove
Call-count Survey, but also includes
results from the BBS and Migratory Bird
Harvest Information Program. According
to the Call-count survey, over the most
recent 10 years (2000—09), there was no

significant trend in doves heard for
either the Eastern or Western
Management Units while the Central
Unit declined significantly. Over the 44-
year period (1966—2009), there was no
significant change in doves heard for the
Eastern Unit while the Central and
Western Units declined significantly.
Based on the mean number of doves
seen per route, however, there was no
significant change for any of the three
Management Units during the recent 10-
year period. Over 44 years, there was no
change in doves seen for the Eastern and
Central Units while the Western Unit
declined significantly. The preliminary
2008 harvest estimate for the United
States was 17,402,400 doves. A banding
program is underway to obtain current
information in order to develop
mourning dove population models for
each Management Unit to provide
guidance for improving our decision-
making process with respect to harvest
management.

The two key States with a white-
winged dove population are Arizona
and Texas. California and New Mexico
have much smaller populations.

The Arizona Game and Fish
Department (AGFD) has monitored
white-winged dove populations by
means of a call-count survey to provide
an annual index to population size. It
runs concurrently with the Service’s
Mourning Dove Call-count Survey. The
index peaked at 52.3 mean number
doves heard per route in 1968, but fell
precipitously in the late 1970s. The
index has stabilized to around 25 doves
per route in the last few years; in 2009,
the mean number of doves heard per
route was 27.9. AGFD also monitors
harvest. Harvest during the 15-day
season (September 1-15) peaked in the
late 1960s at approximately 740,000
birds (1968 AGFD estimate) and has
since stabilized at around 100,000 birds;
the preliminary 2008 Migratory Bird
Harvest Information Program (HIP)
estimate of harvest was 95,300 birds. In
2007, AGFD redesigned their dove
harvest survey to sample only from
hunters registered under HIP so that
results from the AGFD survey would be
comparable to those from HIP. The
preliminary 2008 Arizona harvest
estimate was 79,488.

In Texas, white-winged doves
continue to expand their breeding range.
Nesting by whitewings has been
recorded in most counties, except for
the northeastern part of the State.
Nesting is essentially confined to urban
areas, but appears to be expanding to
exurban areas. Concomitant with this
range expansion has been a continuing
increase in whitewing abundance. A
new DISTANCE sampling protocol was
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implemented for central and south
Texas for 2007, and expanded in 2008
so that coverage is almost Statewide.
Once fully implemented, biologists
should have the ability to obtain a good
estimate of white-winged dove
abundance in Texas. While 2008 and
2009 data are not available at this time,
2007 surveys indicated an estimated
abundance throughout surveyed areas
(representing about 20 percent of the
State) of about 2,300,000 whitewings.
Total Statewide harvest has averaged
about 2 million birds annually.

The Texas Parks and Wildlife
Department is working to improve
management of white-winged doves in
Texas in the following ways: (1)
Expanding current surveys of spring
populations to encompass areas
throughout the State that now have
breeding populations; (2) Completing
the Tamaulipas-Texas White-winged
Dove Strategic Plan so that there are
consistent and comparable harvest
management strategies, surveys,
research, and data collection across the
breeding range of the species; (3)
Expanding operational banding in 2009
that was begun in 2007 to derive
estimates of survival and harvest rates;
(4) Implementing a wing-collection
survey for recruitment rates in lieu of
the feeding flight and production
surveys; (5) Estimating probability of
detection for more accurate estimates of
breeding populations within urban
environments; and (6) Evaluating and
estimating reproductive success in
urban areas to better estimate
population increases.

In California, BBS data (although
imprecise due to a small sample size)
indicate that there has been a significant
increase in the population between 1968
and 2008. According to HIP surveys, the
preliminary harvest estimate for 2008
was 83,300. In New Mexico, BBS data
(very imprecise due to a small sample
size) also showed a significant increase
over the long term. In 2008, the
estimated harvest was 49,100.

White-tipped doves are believed to be
maintaining a relatively stable
population in the Lower Rio Grande
Valley (LRGV) of Texas. DISTANCE
sampling procedures in the LRGV
include whitetips. However, until the
sampling frame includes rural Rio
Grande corridor habitats, not many
whitetips will be reported. Sampling
frame issues are expected to be resolved
by next year. However, annual white-
tipped dove harvest during the special
season is only averaging 3,000—4,000

birds.

Hunting Season Proposals From Indian
Tribes and Organizations

For the 2009-10 hunting season, we
received requests from 29 Tribes and
Indian organizations. We actively solicit
regulatory proposals from other Tribal
groups that are interested in working
cooperatively for the benefit of
waterfowl and other migratory game
birds. We encourage Tribes to work with
us to develop agreements for
management of migratory bird resources
on Tribal lands.

It should be noted that this proposed
rule includes generalized regulations for
both early- and late-season hunting. A
final rule will be published in a late-
August 2009 Federal Register that will
include Tribal regulations for the early-
hunting season. Early seasons generally
begin around September 1 each year and
most commonly include such species as
American woodcock, sandhill cranes,
mourning doves, and white-winged
doves. Late seasons generally begin on
or around September 24 and most
commonly include waterfowl species.

In this current rulemaking, because of
the compressed timeframe for
establishing regulations for Indian
Tribes and because final framework
dates and other specific information are
not available, the regulations for many
Tribal hunting seasons are described in
relation to the season dates, season
length, and limits that will be permitted
when final Federal frameworks are
announced for early- and late-season
regulations. For example, daily bag and
possession limits for ducks on some
areas are shown as the same as
permitted in Pacific Flyway States
under final Federal frameworks, and
limits for geese will be shown as the
same permitted by the State(s) in which
the Tribal hunting area is located.

The proposed frameworks for early-
season regulations were published in
the Federal Register on July 24, 2009
(74 FR 43290); early-season final
frameworks will be published in late
August. Proposed late-season
frameworks for waterfowl and coots will
be published in mid-August, and the
final frameworks for the late seasons
will be published in mid-September. We
will notify affected Tribes of season
dates, bag limits, etc., as soon as final
frameworks are established. As
previously discussed, no action is
required by Tribes wishing to observe
migratory bird hunting regulations
established by the State(s) where they
are located. The proposed regulations
for the 29 Tribes that have submitted
proposals that meet the established
criteria are shown below.

(a) Colorado River Indian Tribes,
Colorado River Indian Reservation,
Parker, Arizona (Tribal Members and
Nontribal Hunters)

The Colorado River Indian
Reservation is located in Arizona and
California. The Tribes own almost all
lands on the reservation, and have full
wildlife management authority.

In their 2009-10 proposal, the
Colorado River Indian Tribes requested
split dove seasons. They propose that
their early season begin September 1
and end September 15, 2009. Daily bag
limits would be 10 mourning or white-
winged doves in the aggregate. The late
season for doves is proposed to open
November 14, 2009, and close December
28, 2009. The daily bag limit would be
10 mourning doves. The possession
limit would be twice the daily bag limit
after the first day of the season.
Shooting hours would be from one-half
hour before sunrise to noon in the early
season and until sunset in the late
season. Other special Tribally set
regulations would apply.

The Tribes also propose duck hunting
seasons. The season would open
October 10, 2009, and run until January
24, 2010. The Tribes propose the same
season dates for mergansers, coots, and
common moorhens. The daily bag limit
for ducks, including mergansers, would
be seven, except that the daily bag limits
could contain no more than two hen
mallards, two redheads, two Mexican
ducks, two goldeneye, three scaup, one
pintail, and two cinnamon teal. The
season on canvasback is closed. The
possession limit would be twice the
daily bag limit after the first day of the
season. The daily bag and possession
limit for coots and common moorhens
would be 25, singly or in the aggregate.

For geese, the Colorado River Indian
Tribes propose a season of October 17,
2009, through January 24, 2010. The
daily bag limit for geese would be three
light geese and three dark geese. The
possession limit would be six light
geese and six dark geese after opening
day.

In 1996, the Tribes conducted a
detailed assessment of dove hunting.
Results showed approximately 16,100
mourning doves and 13,600 white-
winged doves were harvested by
approximately 2,660 hunters who
averaged 1.45 hunter-days. Field
observations and permit sales indicate
that fewer than 200 hunters participate
in waterfowl seasons. Under the
proposed regulations described here
and, based upon past seasons, we and
the Tribes estimate harvest will be
similar.
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Hunters must have a valid Colorado
River Indian Reservation hunting permit
and a Federal Migratory Bird Stamp in
their possession while hunting. Other
special Tribally set regulations would
apply. As in the past, the regulations
would apply both to Tribal and
nontribal hunters, and nontoxic shot is
required for waterfowl hunting.

We propose to approve the Colorado
River Indian Tribes regulations for the
2009-10 hunting season, given the
seasons dates fall within final flyway
frameworks (applies to nontribal
hunters only).

(b) Confederated Salish and Kootenai
Tribes, Flathead Indian Reservation,
Pablo, Montana (Tribal and Nontribal
Hunters)

For the past several years, the
Confederated Salish and Kootenai
Tribes and the State of Montana have
entered into cooperative agreements for
the regulation of hunting on the
Flathead Indian Reservation. The State
and the Tribes are currently operating
under a cooperative agreement signed in
1990 that addresses fishing and hunting
management and regulation issues of
mutual concern. This agreement enables
all hunters to utilize waterfowl hunting
opportunities on the reservation.

As in the past, Tribal regulations for
nontribal hunters would be at least as
restrictive as those established for the
Pacific Flyway portion of Montana.
Goose season dates would also be at
least as restrictive as those established
for the Pacific Flyway portion of
Montana. Shooting hours for waterfowl
hunting on the Flathead Reservation are
sunrise to sunset. Steel shot or other
Federally approved nontoxic shots are
the only legal shotgun loads on the
reservation for waterfowl or other game

birds.

For Tribal members, the Tribe
proposes outside frameworks for ducks
and geese of September 1, 2009, through
March 9, 2010. Daily bag and possession
limits were not proposed for Tribal
members.

The requested season dates and bag
limits are similar to past regulations.
Harvest levels are not expected to
change significantly. Standardized
check station data from the 1993-94 and
1994-95 hunting seasons indicated no
significant changes in harvest levels and
that the large majority of the harvest is
by nontribal hunters.

We propose to approve the Tribes’
request for special migratory bird
regulations for the 2009-10 hunting
season.

(c) Fond du Lac Band of Lake Superior
Chippewa Indians, Cloquet, Minnesota
(Tribal Members Only)

Since 1996, the Service and the Fond
du Lac Band of Lake Superior Chippewa
Indians have cooperated to establish
special migratory bird hunting
regulations for Tribal members. The
Fond du Lac’s May 19, 2009, proposal
covers land set apart for the band under
the Treaties of 1837 and 1854 in
northeast and east-central Minnesota.

The band’s proposal for 2009-10 is
essentially the same as that approved
last year except the Tribe has separate
regulations for the 1854 and 1837 ceded
territories and reservation lands. The
proposed 2009-10 waterfowl hunting
season regulations for Fond du Lac are
as follows:

Ducks
A. 1854 and 1837 Ceded Territories

Season Dates: Begin September 19
and end November 29, 2009.

Daily Bag Limit: 18 ducks, including
no more than 12 mallards (only 3 of
which may be hens), 3 black ducks, 6
scaup, 6 wood ducks, 6 redheads, 3
pintails, and 3 canvasbacks.

B. Reservation

Season Dates: Begin September 5 and
end November 29, 2009.

Daily Bag Limit: 12 ducks, including
no more than 8 mallards (only 2 of
which may be hens), 2 black ducks, 4
scaup, 4 redheads, 2 pintails, 4 wood
ducks, and 2 canvasbacks.

Mergansers
A. 1854 and 1837 Ceded Territories

Season Dates: Begin September 19
and end November 29, 2009.

Daily Bag Limit: 15 mergansers,
including no more than 6 hooded
mergansers.

B. Reservation

Season Dates: Begin September 5 and
end November 29, 2009.

Daily Bag Limit: 10 mergansers,
including no more than 4 hooded
mergansers.

Canada Geese
All Areas

Season Dates: Begin September 1 and
end November 29, 2009.
Daily Bag Limit: 20 geese.

Coots and Common Moorhens (Common
Gallinules)
A. 1854 and 1837 Ceded Territories

Season Dates: Begin September 19
and end November 29, 2009.

Daily Bag Limit: 20 coots and
common moorhens, singly or in the
aggregate.

B. Reservation

Season Dates: Begin September 5 and
end November 29, 2009.

Daily Bag Limit: 20 coots and
common moorhens, singly or in the
aggregate.

Sora and Virginia Rails
A. 1854 and 1837 Ceded Territories

Season Dates: Begin September 1 and
end November 29, 2009.

Daily Bag Limit: 25 sora and Virginia
rails, singly or in the aggregate.

B. Reservation

Season Dates: Begin September 1 and
end December 2, 2009.

Daily Bag Limit: 25 sora and Virginia
rails, singly or in the aggregate.

Common Snipe
All Areas

Season Dates: Begin September 1 and
end November 29, 2009.
Daily Bag Limit: Eight common snipe.

Woodcock
All Areas

Season Dates: Begin September 1 and
end November 29, 2009.
Daily Bag Limit: Three woodcock.

Mourning Dove
All Areas

Season Dates: Begin September 1 and
end October 30, 2009.

Daily Bag Limit: 30 mourning dove.

The following general conditions
apply:

1. While hunting waterfowl, a Tribal
member must carry on his/her person a
valid Ceded Territory License.

2. Shooting hours for migratory birds
are one-half hour before sunrise to one-
half hour after sunset.

3. Except as otherwise noted, Tribal
members will be required to comply
with Tribal codes that will be no less
restrictive than the provisions of
Chapter 10 of the Model Off-Reservation
Code. Except as modified by the Service
rules adopted in response to this
proposal, these amended regulations
parallel Federal requirements in 50 CFR
part 20 as to hunting methods,
transportation, sale, exportation, and
other conditions generally applicable to
migratory bird hunting.

4. Band members in each zone will
comply with State regulations providing
for closed and restricted waterfowl
hunting areas.

5. There are no possession limits on
any species, unless otherwise noted
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above. For purposes of enforcing bag
limits, all migratory birds in the
possession or custody of band members
on ceded lands will be considered to
have been taken on those lands unless
tagged by a Tribal or State conservation
warden as having been taken on-
reservation. All migratory birds that fall
on reservation lands will not count as
part of any off-reservation bag or
possession limit.

The band anticipates harvest will be
fewer than 500 ducks and geese.

We propose to approve the request for
special migratory bird hunting
regulations for the Fond du Lac Band of
Lake Superior Chippewa Indians.

(d) Grand Traverse Band of Ottawa and
Chippewa Indians, Suttons Bay,
Michigan (Tribal Members Only)

In the 1995-96 migratory bird
seasons, the Grand Traverse Band of
Ottawa and Chippewa Indians and the
Service first cooperated to establish
special regulations for waterfowl. The
Grand Traverse Band is a self-governing,
Federally recognized Tribe located on
the west arm of Grand Traverse Bay in
Leelanau County, Michigan. The Grand
Traverse Band is a signatory Tribe of the
Treaty of 1836. We have approved
special regulations for Tribal members
of the 1836 treaty’s signatory Tribes on
ceded lands in Michigan since the
1986—-87 hunting season.

For the 2009-10 season, the Tribe
requests that the Tribal member duck
season run from September 20, 2009,
through January 18, 2010. A daily bag
limit of 15 would include no more than
3 pintail, 2 canvasback, 1 hooded
merganser, 3 black ducks, 5 wood
ducks, 3 redheads, and 7 mallards (only
3 of which may be hens).

For Canada and snow geese, the Tribe
proposes a September 1 through
November 30, 2009, and a January 1
through February 8, 2010, season. For
white-fronted geese and brant, the Tribe
proposes a September 20 through
November 30, 2009, season. The daily
bag limit for Canada and snow geese
would be 10 and the daily bag limit for
white-fronted geese and including brant
would be 5 birds. We further note that
based on available data (of major goose
migration routes), it is unlikely that any
Canada geese from the Southern James
Bay Population will be harvested by the
Tribe.

For woodcock, the Tribe proposes a
September 1 through November 14,
2009, season. The daily bag limit will
not exceed five birds. For mourning
doves, snipe, and rails, the Tribe
proposes a September 1 through
November 14, 2009, season. The daily
bag limit would be 10 per species.

All other Federal regulations
contained in 50 CFR part 20 would
apply. The Tribe proposes to monitor
harvest closely through game bag
checks, patrols, and mail surveys.
Harvest surveys from the 2006—-07
hunting season indicated that
approximately 15 Tribal hunters
harvested an estimated 112 ducks and
50 Canada geese.

We propose to approve the Grand
Traverse Band of Ottawa and Chippewa
Indians requested 2009-10 special
migratory bird hunting regulations.

(e) Great Lakes Indian Fish and Wildlife
Commission, Odanah, Wisconsin (Tribal
Members Only)

Since 1985, various bands of the Lake
Superior Tribe of Chippewa Indians
have exercised judicially recognized off-
reservation hunting rights for migratory
birds in Wisconsin. The specific
regulations were established by the
Service in consultation with the
Wisconsin Department of Natural
Resources and the Great Lakes Indian
Fish and Wildlife Commission
(GLIFWC, which represents the various
bands). Beginning in 1986, a Tribal
season on ceded lands in the western
portion of the State’s Upper Peninsula
was developed in coordination with the
Michigan Department of Natural
Resources, and we have approved
special regulations for Tribal members
in both Michigan and Wisconsin since
the 1986—87 hunting season. In 1987,
the GLIFWC requested, and we
approved, special regulations to permit
Tribal members to hunt on ceded lands
in Minnesota, as well as in Michigan
and Wisconsin. The States of Michigan
and Wisconsin originally concurred
with the regulations, although
Wisconsin has raised concerns in the
past and Michigan now annually raises
objections. Minnesota did not concur
with the original regulations, stressing
that the State would not recognize
Chippewa Indian hunting rights in
Minnesota’s treaty area until a court
with jurisdiction over the State
acknowledges and defines the extent of
these rights. We acknowledge all of the
States’ concerns, but point out that the
U.S. Government has recognized the
Indian hunting rights decided in the Lac
Courte Oreilles v. State of Wisconsin
(Voigt) case, and that acceptable hunting
regulations have been negotiated
successfully in both Michigan and
Wisconsin even though the Voigt
decision did not specifically address
ceded land outside Wisconsin. We
believe this is appropriate because the
treaties in question cover ceded lands in
Michigan (and Minnesota), as well as in
Wisconsin.

Consequently, in view of the above,
we have approved special regulations
since the 1987—88 hunting season on
ceded lands in all three States. In fact,
this recognition of the principle of
reserved treaty rights for band members
to hunt and fish was pivotal in our
decision to approve a special 1991-92
season for the 1836 ceded area in
Michigan.

For 2009, the GLIFWC proposed off-
reservation special migratory bird
hunting regulations on behalf of the
member Tribes of the Voigt Intertribal
Task Force of the GLIFWC (for the 1837
and 1842 Treaty areas) and the Bay
Mills Indian Community (for the 1836
Treaty area). Member Tribes of the Task
Force are: The Bad River Band of the
Lake Superior Tribe of Chippewa
Indians, the Lac Courte Oreilles Band of
Lake Superior Chippewa Indians, the
Lac du Flambeau Band of Lake Superior
Chippewa Indians, the Red Cliff Band of
Lake Superior Chippewa Indians, the St.
Croix Chippewa Indians of Wisconsin,
the Sokaogon Chippewa Community
(Mole Lake Band), all in Wisconsin; the
Mille Lacs Band of Chippewa Indians in
Minnesota; the Lac Vieux Desert Band
of Chippewa Indians and the Keweenaw
Bay Indian Community in Michigan.

The GLIFWC 2009 proposal is
generally similar to last year’s
regulations, except that it includes
minor season date adjustment to the
woodcock season to keep the opening
day after Labor Day.

GLIFWC is still completing a
waterfowl harvest survey for the 2008
season; however, the Tribe expects
harvest would likely remain below
5,000 ducks and 1,000 geese, which is
similar to anticipated levels in previous
years.

Recent GLIFWC harvest surveys
(1996-98, 2001, and 2004) indicate that
Tribal off-reservation waterfowl harvest
has averaged less than 1,000 ducks and
120 geese annually. In the latest survey
year (2004), an estimated 53 hunters
took an estimated 421 trips and
harvested 645 ducks (1.5 ducks per trip)
and 84 geese (0.2 geese per trip).
Further, in the last 5 years of harvest
surveys, only 1 hunter reported
harvesting 20 ducks in a single day.
Analysis of hunter survey data over the
period in question (1996-2004)
indicates a general downward trend in
both harvest and hunter participation.

The proposed 2009-10 waterfowl
hunting season regulations for GLIFWC
are as follows:
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Ducks

A. Wisconsin and Minnesota 1837 and
1842 Treaty Areas

Season Dates: Begin September 15
and end December 31, 2009.

Daily Bag Limit: 30 ducks, including
no more than 5 black ducks, 5 pintails,
and 5 canvasbacks.

B. Michigan 1836 Treaty Area

Season Dates: Begin September 15
and end December 31, 2009.

Daily Bag Limit: 20 ducks, including
no more than 5 black ducks, 5 pintails,
and 5 canvasbacks.

Mergansers
All Ceded Areas

Season Dates: Begin September 15
and end December 31, 2009.
Daily Bag Limit: 10 mergansers.

Geese
All Ceded Areas

Season Dates: Begin September 1 and
end December 31, 2009. In addition, any
portion of the ceded territory that is
open to State-licensed hunters for goose
hunting outside of these dates will also
be open concurrently for Tribal
members.

Daily Bag Limit: 20 geese in aggregate.

Other Migratory Birds

A. Coots and Common Moorhens
(Common Gallinules)

Season Dates: Begin September 15
and end December 31, 2009.

Daily Bag Limit: 20 coots and
common moorhens (common
gallinules), singly or in the aggregate.

B. Sora and Virginia Rails

Season Dates: Begin September 15
and end December 31, 2009.

Daily Bag Limit: 20, singly or in the
aggregate.

C. Common Snipe

Season Dates: Begin September 15
and end December 31, 2009.
Daily Bag Limit: 16 common snipe.

D. Woodcock

Season Dates: Begin September 8 and
end December 1, 2009.
Daily Bag Limit: 10 woodcock.

E. Mourning Dove
1837 and 1842 Ceded Territories.

Season Dates: Begin September 1 and
end November 9, 2009.

Daily Bag Limit: 15.
General Conditions

A. All Tribal members will be
required to obtain a valid Tribal
waterfowl hunting permit.

B. Except as otherwise noted, Tribal
members will be required to comply
with Tribal codes that will be no less
restrictive than the model ceded
territory conservation codes approved
by Federal courts in the Lac Courte
Oreilles v. State of Wisconsin (Voigt)
and Mille Lacs Band v. State of
Minnesota cases. Chapter 10 in each of
these model codes regulates ceded
territory migratory bird hunting. Both
versions of Chapter 10 parallel Federal
requirements as to hunting methods,
transportation, sale, exportation and
other conditions generally applicable to
migratory bird hunting. They also
automatically incorporate by reference
the Federal migratory bird regulations
adopted in response to this proposal.

C. Particular regulations of note
include:

1. Nontoxic shot will be required for
all off-reservation waterfowl hunting by
Tribal members.

2. Tribal members in each zone will
comply with Tribal regulations
providing for closed and restricted
waterfowl hunting areas. These
regulations generally incorporate the
same restrictions contained in parallel
State regulations.

3. Possession limits for each species
are double the daily bag limit, except on
the opening day of the season, when the
possession limit equals the daily bag
limit, unless otherwise noted above.
Possession limits are applicable only to
transportation and do not include birds
that are cleaned, dressed, and at a
member’s primary residence. For
purposes of enforcing bag and
possession limits, all migratory birds in
the possession and custody of Tribal
members on ceded lands will be
considered to have been taken on those
lands unless tagged by a Tribal or State
conservation warden as taken on
reservation lands. All migratory birds
that fall on reservation lands will not
count as part of any off-reservation bag
or possession limit.

4. The baiting restrictions included in
the respective sections 10.05(2)(h) of the
model ceded territory conservation
codes will be amended to include
language which parallels that in place
for nontribal members as published at
64 FR 29799, June 3, 1999.

5. The shell limit restrictions
included in the respective sections
10.05(2)(b) of the model ceded territory
conservation codes will be removed.

6. Hunting hours shall be from a half
hour before sunrise to 15 minutes after
sunset.

D. Michigan—Duck Blinds and
Decoys. Tribal members hunting in
Michigan will comply with Tribal codes
that contain provisions parallel to

Michigan law regarding duck blinds and
decoys.

We propose to approve the GLIFWC
regulations for the 2009—10 hunting
season.

(f) Jicarilla Apache Tribe, Jicarilla
Indian Reservation, Dulce, New Mexico
(Tribal Members and Nontribal Hunters)

The Jicarilla Apache Tribe has had
special migratory bird hunting
regulations for Tribal members and
nonmembers since the 1986—87 hunting
season. The Tribe owns all lands on the
reservation and has recognized full
wildlife management authority. In
general, the proposed seasons would be
more conservative than allowed by the
Federal frameworks of last season and
by States in the Pacific Flyway.

The Tribe proposed a 2009-10
waterfowl and Canada goose season
beginning October 10, 2009, and a
closing date of November 30, 2009.
Daily bag and possession limits for
waterfowl would be the same as Pacific
Flyway States. The Tribe proposes a
daily bag limit for Canada geese of two.
Other regulations specific to the Pacific
Flyway guidelines for New Mexico
would be in effect.

During the Jicarilla Game and Fish
Department’s 2008—09 season, estimated
duck harvest was 548, which is within
the historical harvest range. The species
composition in the past has included
mainly mallards, gadwall, wigeon, and
teal. Northern pintail comprised 2
percent of the total harvest in 2008. The
estimated harvest of geese was 12 birds.

The proposed regulations are
essentially the same as were established
last year. The Tribe anticipates the
maximum 2009-10 waterfow] harvest
would be around 550-600 ducks and
25-30 geese.

We propose to approve the Tribe’s
requested 2009-10 hunting seasons.

(g) Kalispel Tribe, Kalispel Reservation,
Usk, Washington (Tribal Members and
Nontribal Hunters)

The Kalispel Reservation was
established by Executive Order in 1914,
and currently comprises approximately
4,600 acres. The Tribe owns all
Reservation land and has full
management authority. The Kalispel
Tribe has a fully developed wildlife
program with hunting and fishing
codes. The Tribe enjoys excellent
wildlife management relations with the
State. The Tribe and the State have an
operational Memorandum of
Understanding with emphasis on
fisheries but also for wildlife.

The nontribal member seasons
described below pertain to a 176-acre
waterfowl management unit and 800
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acres of reservation land with a guide
for waterfowl] hunting. The Tribe is
utilizing this opportunity to rehabilitate
an area that needs protection because of
past land use practices, as well as to
provide additional waterfowl hunting in
the area. Beginning in 1996, the
requested regulations also included a
proposal for Kalispel-member-only
migratory bird hunting on Kalispel-
ceded lands within Washington,
Montana, and Idaho.

For the 2009-10 migratory bird
hunting seasons, the Kalispel Tribe
proposed Tribal and nontribal member
waterfowl seasons. The Tribe requests
that both duck and goose seasons open
at the earliest possible date and close on
the latest date under Federal
frameworks.

For nontribal hunters on reservation,
the Tribe requests the seasons open at
the earliest possible date and remain
open, for the maximum amount of open
days. Specifically, the Tribe requests
that the season for ducks begin
September 18, 2009, and end January
31, 2010. In that period, nontribal
hunters would be allowed to hunt
approximately 101 days. Hunters should
obtain further information on specific
hunt days from the Kalispel Tribe.

The Tribe also requests the season for
geese run from September 1 to
September 13, 2009, and from October
2, 2009, to January 31, 2010. Total
number of days should not exceed 107.
Nontribal hunters should obtain further
information on specific hunt days from
the Tribe. Daily bag and possession
limits would be the same as those for
the State of Washington.

The Tribe reports a 2007—-08 nontribal
harvest of 55 ducks. Under the proposal,
the Tribe expects harvest to be similar
to last year and less than 100 geese and
200 ducks.

All other State and Federal
regulations contained in 50 CFR part 20,
such as use of nontoxic shot and
possession of a signed migratory bird
hunting stamp, would be required.

For Tribal members on Kalispel-ceded
lands, the Kalispel propose season dates
consistent with Federal flyway
frameworks. Specifically, the Tribe
requests outside frameworks for ducks
of October 1, 2009, through January 31,
2010, and geese of September 1, 2009,
through January 31, 2010. The Tribe
requests that both duck and goose
seasons open at the earliest possible
date and close on the latest date under
Federal frameworks. During that period,
the Tribe proposes that the season run
continuously. Daily bag and possession
limits would be concurrent with the
Federal rule.

The Tribe reports that there was no
Tribal harvest. Under the proposal, the
Tribe expects harvest to be less than 200
birds for the season with less than 100
geese. Tribal members would be
required to possess a signed Federal
migratory bird stamp and a Tribal ceded
lands permit.

We propose to approve the
regulations requested by the Kalispel
Tribe, provided that the nontribal
seasons conform to Treaty limitations
and final Federal frameworks for the
Pacific Flyway.

(h) Klamath Tribe, Chiloquin, Oregon
(Tribal Members Only)

The Klamath Tribe currently has no
reservation, per se. However, the
Klamath Tribe has reserved hunting,
fishing, and gathering rights within its
former reservation boundary. This area
of former reservation, granted to the
Klamaths by the Treaty of 1864, is over
1 million acres. Tribal natural resource
management authority is derived from
the Treaty of 1864, and carried out
cooperatively under the judicially
enforced Consent Decree of 1981. The
parties to this Consent Decree are the
Federal Government, the State of
Oregon, and the Klamaths. The Klamath
Indian Game Commission sets the
seasons. The Tribal biological staff and
Tribal Regulatory Enforcement Officers
monitor Tribal harvest by frequent bag
checks and hunter interviews.

For the 2009-10 season, the Tribe
requests proposed season dates of
October 1, 2009, through January 31,
2010. Daily bag limits would be 9 for
ducks, 9 for geese, and 25 for coot, with
possession limits twice the daily bag
limit. Shooting hours would be one-half
hour before sunrise to one-half hour
after sunset. Steel shot is required.

Based on the number of birds
produced in the Klamath Basin, this
year’s harvest would be similar to last
year’s. Information on Tribal harvest
suggests that more than 70 percent of
the annual goose harvest is local birds
produced in the Klamath Basin.

We propose to approve the Klamath
Tribe’s requested 2009-10 special
migratory bird hunting regulations.

(i) Leech Lake Band of Ojibwe, Cass
Lake, Minnesota (Tribal Members Only)

The Leech Lake Band of Ojibwe is a
Federally recognized Tribe located in
Cass Lake, Minnesota. The reservation
employs conservation officers to enforce
conservation regulations. The Service
and the Tribe have cooperatively
established migratory bird hunting
regulations since 2000.

For the 2009-10 season, the Tribe
requests a duck season starting on

September 19 and ending December 31,
2009, and a goose season to run from
September 1 through December 31,
2009. Daily bag limits for both ducks
and geese would be 10. Possession
limits would be twice the daily bag
limit. Shooting hours are one-half hour
before sunrise to one-half hour after
sunset.

The annual harvest by Tribal
members on the Leech Lake Reservation
is estimated at 500—1,000 birds.

We propose to approve the Leech
Lake Band of Ojibwe’s special migratory
bird hunting season.

(j) Little River Band of Ottawa Indians,
Manistee, Michigan (Tribal Members
Only)

The Little River Band of Ottawa
Indians is a self-governing, Federally
recognized Tribe located in Manistee,
Michigan, and a signatory Tribe of the
Treaty of 1836. We have approved
special regulations for Tribal members
of the 1836 treaty’s signatory Tribes on
ceded lands in Michigan since the
1986—-87 hunting season. Ceded lands
are located in Lake, Mason, Manistee,
and Wexford Counties. The Band
proposes the following regulations to
govern the hunting of migratory birds by
Tribal members within the 1836 Ceded
Territory as well as on the Band’s
Reservation.

For the 2009-10 season, we assume
the Little River Band of Ottawa Indians
would propose a duck and merganser
season from September 15, 2009,
through January 20, 2010. A daily bag
limit of 12 ducks would include no
more than 2 pintail, 2 canvasback, 3
black duck, 3 wood ducks, 3 redheads,
6 mallards (only 2 of which may be a
hen), and 1 hooded merganser.
Possession limits would be twice the
daily bag limit.

For white-fronted geese, snow geese,
and brant, the Tribe usually proposes a
September 20 through November 30,
2009, season. Daily bag limits would be
five geese.

For Canada geese only, the Tribe
usually proposes a September 1, 2009,
through February 8, 2010, season with
a daily bag limit of five Canada geese.
The possession limit would be twice the
daily bag limit.

For snipe, woodcock, rails, and
mourning doves, the Tribe usually
proposes a September 1 to November
14, 2009, season. The daily bag limit
would be 10 common snipe, 5
woodcock, 10 rails, and 10 mourning
doves. Possession limits for all species
would be twice the daily bag limit.

The Tribe monitored harvest through
mail surveys. General Conditions were
as follows:
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A. All Tribal members will be
required to obtain a valid Tribal
resource card and 2009-10 hunting
license.

B. Except as modified by the Service
rules adopted in response to this
proposal, these amended regulations
parallel all Federal regulations
contained in 50 CFR part 20.

C. Particular regulations of note
include:

(1) Nontoxic shot will be required for
all waterfowl hunting by Tribal
members.

(2) Tribal members in each zone will
comply with Tribal regulations
providing for closed and restricted
waterfowl hunting areas. These
regulations generally incorporate the
same restrictions contained in parallel
State regulations.

D. Tribal members hunting in
Michigan will comply with Tribal codes
that contain provisions parallel to
Michigan law regarding duck blinds and
decoys.

We plan to approve Little River Band
of Ottawa Indians’ special migratory
bird hunting seasons upon receipt of
their proposal based on the provisions
described above.

(k) The Little Traverse Bay Bands of
Odawa Indians, Petoskey, Michigan
(Tribal Members Only)

The Little Traverse Bay Bands of
Odawa Indians is a self-governing,
Federally recognized Tribe located in
Petoskey, Michigan, and a signatory
Tribe of the Treaty of 1836. We have
approved special regulations for Tribal
members of the 1836 treaty’s signatory
Tribes on ceded lands in Michigan since
the 1986—87 hunting season.

For the 2009-10 season, the Little
Traverse Bay Bands of Odawa Indians
propose regulations similar to those of
other Tribes in the 1836 treaty area. The
Tribal member duck, merganser, coot,
and gallinule season would run from
September 15, 2009, through December
31, 2009. A daily bag limit of 20 would
include no more than 5 pintail, 5
canvasback, 5 hooded merganser, 5
black ducks, 5 wood ducks, and 5
redheads.

For Canada geese, the Tribe proposes
a September 1, 2009, through February
8, 2010, season. The daily bag limit for
Canada geese would be 20 birds. We
further note that based on available data
(of major goose migration routes), it is
unlikely that any Canada geese from the
Southern James Bay Population would
be harvested by the Tribe. Possession
limits are twice the daily bag limit.

For woodcock, the Tribe proposes a
September 1, 2009, to December 1, 2009,
season. The daily bag limit will not

exceed 10 birds. For snipe the Tribe
proposes a September 1 to December 31,
2009, season. The daily bag limit will
not exceed 16 birds per species. For
mourning doves, the Tribe proposes a
September 1 to November 9, 2009,
season. The daily bag limit will not
exceed 15 birds per species. For Virginia
and sora rail, the Tribe proposes a
September 1 to December 31, 2009,
season. The daily bag limit will not
exceed 20 birds per species. For coots
and gallinules, the Tribe proposes a
September 1 to December 31, 2009,
season. The daily bag limit will not
exceed 20 birds per species. The
possession limit will not exceed two
days’ bag limit for all birds.

All other Federal regulations
contained in 50 CFR part 20 would
apply. )

The Tribe proposes to monitor harvest
closely through game bag checks,
patrols, and mail surveys. In particular,
the Tribe proposes monitoring the
harvest of Southern James Bay Canada
geese to assess any impacts of Tribal
hunting on the population.

We propose to approve the Little
Traverse Bay Bands of Odawa Indians’
requested 2009-10 special migratory
bird hunting regulations.

(1) Lower Brule Sioux Tribe, Lower Brule
Reservation, Lower Brule, South Dakota
(Tribal Members and Nontribal Hunters)

The Lower Brule Sioux Tribe first
established Tribal migratory bird
hunting regulations for the Lower Brule
Reservation in 1994. The Lower Brule
Reservation is about 214,000 acres in
size and is located on and adjacent to
the Missouri River, south of Pierre. Land
ownership on the reservation is mixed,
and until recently, the Lower Brule
Tribe had full management authority
over fish and wildlife via an MOA with
the State of South Dakota. The MOA
provided the Tribe jurisdiction over fish
and wildlife on reservation lands,
including deeded and Corps of
Engineers-taken lands. For the 2009-10
season, the two parties have come to an
agreement that provides the public a
clear understanding of the Lower Brule
Sioux Wildlife Department license
requirements and hunting season
regulations. The Lower Brule
Reservation waterfowl season is open to
Tribal and nontribal hunters.

For the 2009-10 migratory bird
hunting season, the Lower Brule Sioux
Tribe proposes a nontribal member
duck, merganser, and coot season length
of 97 days, or the maximum number of
days allowed by Federal frameworks in
the High Plains Management Unit for
this season. The Tribe proposes a season
from October 10, 2009, through January

14, 2010. The daily bag limit would be
five birds, including no more than five
mallards (only one of which may be a
hen), one pintail, two redheads, one
canvasback, two wood ducks, two
scaup, and one mottled duck. The daily
bag limit for mergansers would be five,
only one of which could be a hooded
merganser. The daily bag limit for coots
would be 15. Possession limits would be
twice the daily bag limits.

The Tribe’s proposed nontribal
member Canada goose season would run
from October 24, 2009, through
February 7, 2010 (107-day season
length), with a daily bag limit of three
Canada geese. The Tribe’s proposed
nontribal member white-fronted goose
season would run from October 10,
2009, through December 20, 2009, with
a daily bag limit of two white-fronted
geese. The Tribe’s proposed nontribal
member light goose season would run
from October 10, 2009, through January
10, 2010, and February 26 through
March 10, 2010. The light goose daily
bag limit would be 20. Possession limits
would be twice the daily bag limits.

For Tribal members, the Lower Brule
Sioux Tribe proposes a duck, merganser,
and coot season from September 19,
2009, through March 10, 2010. The
daily bag limit would be five birds,
including no more than five mallards
(only one of which may be a hen), one
pintail, two redheads, one canvasback,
two wood ducks, two scaup, and one
mottled duck. The daily bag limit for
mergansers would be five, only two of
which could be hooded mergansers. The
daily bag limit for coots would be 15.
Possession limits would be twice the
daily bag limits.

The Tribe’s proposed Canada goose
season for Tribal members would run
from October 10, 2009, through March
10, 2010, with a daily bag limit of three
Canada geese. The Tribe’s proposed
white-fronted goose Tribal season
would run from October 3, 2009,
through March 10, 2010, with a daily
bag limit of two white-fronted geese.
The Tribe’s proposed light goose Tribal
season would run from October 10,
2009, through March 10, 2010. The light
goose daily bag limit would be 20.
Possession limits would be twice the
daily bag limits.

In the 2007-08 season, hunters
harvested an estimated 810 geese and
550 ducks. In the 2007-08 season, duck
harvest species composition was
primarily mallard (88 percent), gadwall
(5 percent), green-winged teal (3
percent), blue-winged teal (1 percent),
and wigeon (2 percent).

Goose harvest species composition in
2007-08 at Mni Sho Sho was
approximately 96 percent Canada geese,
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3 percent snow geese, and 1 percent
white-fronted geese. Harvest of geese
harvested by other hunters was
approximately 97 percent Canada geese
and 3 percent snow geese.

The Tribe anticipates a duck harvest
similar to those of the previous 3 years
and a goose harvest below the target
harvest level of 3,000 to 4,000 geese. All
basic Federal regulations contained in
50 CFR part 20, including the use of
non-toxic shot, Migratory Waterfowl
Hunting and Conservation Stamps, etc.,
would be observed by the Tribe’s
proposed regulations. In addition, the
Lower Brule Sioux Tribe has an official
Conservation Code that was established
by Tribal Council Resolution in June
1982 and updated in 1996.

We plan to approve the Tribe’s
requested regulations for the Lower
Brule Reservation given the seasons
dates fall within final Federal flyway
frameworks (applies to nontribal
hunters only).

(m) Lower Elwha Klallam Tribe, Port
Angeles, Washington (Tribal Members
Only)

Since 1996, the Service and the Point
No Point Treaty Tribes, of which Lower
Elwha was one, have cooperated to
establish special regulations for
migratory bird hunting. The Tribes are
now acting independently and the
Lower Elwha Klallam Tribe would like
to establish migratory bird hunting
regulations for Tribal members for the
2009-10 season. The Tribe has a
reservation on the Olympic Peninsula in
Washington State and is a successor to
the signatories of the Treaty of Point No
Point of 1855.

For the 2009-10 season, the Lower
Elwha Klallam Tribe requests a duck
and coot season from September 19,
2009, to December 31, 2009. The daily
bag limit will be seven ducks including
no more than two hen mallards, one
pintail, one canvasback, and two
redheads. The daily bag and possession
limit on harlequin duck will be one per
season. The coot daily bag limit will be
25. The possession limit will be twice
the daily bag limit, except as noted
above.

For geese, the Tribe requests a season
from September 19, 2009, to December
31, 2009. The daily bag limit will be
four, including no more than four light
geese. The season on Aleutian Canada
geese will be closed.

For brant, the Tribe proposes a season
from November 1, 2009, to February 15,
2010, with a daily bag limit of two. The
possession limit will be twice the daily
bag limit.

For mourning doves, band-tailed
pigeon, and snipe, the Tribe requests a

season from September 19, 2009, to
December 31, 2009, with a daily bag
limit of 10, 2, and 8, respectively. The
possession limit will be twice the daily
bag limit.

All Tribal hunters authorized to hunt
migratory birds are required to obtain a
Tribal hunting permit from the Lower
Elwha Klallam Tribe pursuant to Tribal
law. Hunting hours would be from one-
half hour before sunrise to sunset. Only
steel, tungsten-iron, tungsten-polymer,
tungsten-matrix, and tin shot are
allowed for hunting waterfowl. It is
unlawful to use or possess lead shot
while hunting waterfowl.

The Tribe typically anticipates
harvest to be fewer than 20 birds. Tribal
reservation police and Tribal Fisheries
enforcement officers have the authority
to enforce these migratory bird hunting
regulations.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the Lower Elwha
Klallam Tribe.

(n) Makah Indian Tribe, Neah Bay,
Washington (Tribal Members Only)

The Makah Indian Tribe and the
Service have been cooperating to
establish special regulations for
migratory game birds on the Makah
Reservation and traditional hunting
land off the Makah Reservation since
the 2001-02 hunting season. Lands off
the Makah Reservation are those
contained within the boundaries of the
State of Washington Game Management
Units 601-603 and 607.

The Makah Indian Tribe usually
proposes a duck and coot hunting
season from September 27, 2009, to
January 25, 2010. The daily bag limit is
seven ducks, including no more than
one canvasback, one pintail, three
scaup, and one redhead. The daily bag
limit for coots is 25. The Tribe has a
year-round closure on wood ducks and
harlequin ducks. Shooting hours for all
species of waterfowl] are one-half hour
before sunrise to sunset.

For geese, the Tribe usually proposes
the season open on September 27, 2009,
and close January 25, 2010. The daily
bag limit for geese is four and one brant.
The Tribe notes that there is a year-
round closure on Aleutian and Dusky
Canada geese.

For band-tailed pigeons, the Tribe
usually proposes the season open
September 20, 2009, and close October
31, 2009. The daily bag limit for band-
tailed pigeons is two.

The Tribe usually anticipates that
harvest under this regulation will be
relatively low since there are no known
dedicated waterfowl hunters and any
harvest of waterfowl or band-tailed

pigeons is usually incidental to hunting
for other species, such as deer, elk, and
bear. The Tribe expects fewer than 50
ducks and 10 geese to be harvested
during the 2009—10 migratory bird
hunting season.

All other Federal regulations
contained in 50 CFR part 20 would
apply. The following restrictions are
also usually proposed by the Tribe:

(1) As per Makah Ordinance 44, only
shotguns may be used to hunt any
species of waterfowl. Additionally,
shotguns must not be discharged within
0.25 miles of an occupied area;

(2) Hunters must be eligible, enrolled
Makah Tribal members and must carry
their Indian Treaty Fishing and Hunting
Identification Card while hunting. No
tags or permits are required to hunt
waterfowl;

(3) The Cape Flattery area is open to
waterfowl hunting, except in designated
wilderness areas, or within 1 mile of
Cape Flattery Trail, or in any area that
is closed to hunting by another
ordinance or regulation;

(4) The use of live decoys and/or
baiting to pursue any species of
waterfowl is prohibited;

(5) Steel or bismuth shot only for
waterfowl is allowed; the use of lead
shot is prohibited; and

(6) The use of dogs is permitted to
hunt waterfowl.

We plan to approve the Makah Indian
Tribe’s requested 2009-10 special
migratory bird hunting regulations,
upon receipt of their proposal based on
the provisions described above.

(o) Point No Point Treaty Council
Tribes, Kingston, Washington (Tribal
Members Only)

We are establishing uniform migratory
bird hunting regulations for Tribal
members on behalf of the Point No Point
Treaty Council Tribes, consisting of the
Port Gamble S’Klallam and Jamestown
S’Klallam Tribes. The two Tribes have
reservations and ceded areas in
northwestern Washington State and are
the successors to the signatories of the
Treaty of Point No Point of 1855. These
proposed regulations will apply to
Tribal members both on and off
reservations within the Point No Point
Treaty Areas.

For the 2009-10 season, the Point No
Point Treaty Council requests special
migratory bird hunting regulations for
the 2009-10 hunting season for a duck
and coot hunting season from
September 1, 2009, to March 10, 2010.
The daily bag limit is seven ducks,
including no more than two hen
mallards, one canvasback, one pintail,
two redhead, and four scoters. The daily
bag limit for coots is 25. The daily bag
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limit and possession limit on harlequin
ducks is one per season. The daily
possession limits are double the daily
bag limits except where noted.

For geese, the Tribe proposes the
season open on September 15, 2009, and
close March 10, 2010. The daily bag
limit for geese is four, not to include
more than 3 light geese. The Tribe notes
that there is a year-round closure on
Aleutian and Cackling Canada geese.
For brant, the Tribe proposes the season
open on November 1, 2009, and close
March 10, 2010. The daily bag limit for
brant is two.

For band-tailed pigeons, the Tribe
proposes the season open September 1,
2009, and close March 10, 2010. The
daily bag limit for band-tailed pigeons is
two. For mourning dove, the Tribe
proposes the season open September 1,
2009, and close January 31, 2010. The
daily bag limit for mourning dove is 10.

The Tribe anticipates a total harvest of
fewer than 200 birds for the 2009-10
season. The Tribal Fish and Wildlife
enforcement officers have the authority
to enforce these Tribal regulations.

We propose to approve the Point No
Point Treaty Council Tribes special
migratory bird seasons.

(p) Oneida Tribe of Indians of
Wisconsin, Oneida, Wisconsin (Tribal
Members Only)

Since 1991-92, the Oneida Tribe of
Indians of Wisconsin and the Service
have cooperated to establish uniform
regulations for migratory bird hunting
by Tribal and nontribal hunters within
the original Oneida Reservation
boundaries. Since 1985, the Oneida
Tribe’s Conservation Department has
enforced the Tribe’s hunting regulations
within those original reservation limits.
The Oneida Tribe also has a good
working relationship with the State of
Wisconsin and the majority of the
seasons and limits are the same for the
Tribe and Wisconsin.

In a May 28, 2009, letter, the Tribe
proposed special migratory bird hunting
regulations. For ducks, the Tribe
described the general outside dates as
being September 19 through December
6, 2009, with a closed segment of
November 21 to 29, 2009. The Tribe
proposes a daily bag limit of six birds,
which could include no more than six
mallards (three hen mallards), six wood
duck, one redhead, two pintail, and one
hooded merganser.

For geese, the Tribe requests a season
between September 1 and December 31,
2009, with a daily bag limit of three
Canada geese. Hunters will be issued
three Tribal tags for geese in order to
monitor goose harvest. An additional
three tags will be issued each time birds

are registered. The Tribe will close the
season November 21 to 29, 2009. Ifa
quota of 300 geese is attained before the
season concludes, the Tribe will
recommend closing the season early.

For woodcock, the Tribe proposes a
season between September 5 and
November 8, 2009, with a daily bag and
possession limit of 5 and 10,
respectively.

For mourning dove, the Tribe
proposes a season between September 1
and November 8, 2009, with a daily bag
and possession limit of 10 and 20,
respectively.

The Tribe proposes shooting hours be
one-half hour before sunrise to one-half
hour after sunset. Nontribal hunters
hunting on the Reservation or on lands
under the jurisdiction of the Tribe must
comply with all State of Wisconsin
regulations, including shooting hours of
one-half hour before sunrise to sunset,
season dates, and daily bag limits.
Tribal members and nontribal hunters
hunting on the Reservation or on lands
under the jurisdiction of the Tribe must
observe all basic Federal migratory bird
hunting regulations found in 50 CFR
part 20, with the following exceptions:
Oneida members would be exempt from
the purchase of the Migratory Waterfowl
Hunting and Conservation Stamp (Duck
Stamp); and shotgun capacity is not
limited to three shells. Tribal member
shooting hours will be from one-half
hour before sunset to one-half hour after
sunset.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the Oneida Tribe
of Indians of Wisconsin.

(q) Sault Ste. Marie Tribe of Chippewa
Indians, Sault Ste. Marie, Michigan
(Tribal Members Only)

The Sault Ste. Marie Tribe of
Chippewa Indians is a Federally
recognized self-governing Indian Tribe,
distributed throughout the eastern
Upper Peninsula and northern Lower
Peninsula of Michigan. The Tribe has
retained the right to hunt, fish, trap, and
gather on the lands ceded in Treaty of
Washington (1836).

In a May 29, 2009, letter, the Tribe
proposed special migratory bird hunting
regulations. For ducks, mergansers, and
common snipe, the Tribe proposes
outside dates as September 15 through
December 31, 2009. The Tribe proposes
a daily bag limit of 20 ducks, which
could include no more than 10 mallards
(5 hen mallards), 5 wood duck, 5 black
duck, and 5 canvasback. The merganser
daily bag limit is 10 in the aggregate and
common snipe of 16.

For geese, coot, gallinule, sora and
Virginia rail, the Tribe requests a season

from September 1 to December 31, 2009.
The daily bag limit for geese is 20, in the
aggregate. The daily bag limit for coot,
gallinule, sora and Virginia rail is 20 in
the aggregate.

For woodcock, the Tribe proposes a
season between September 2 and
December 1, 2009, with a daily bag and
possession limit of 10 and 20,
respectively.

For mourning dove, the Tribe
proposes a season between September 1
and November 14, 2009, with a daily
bag and possession limit of 10 and 20,
respectively.

All Sault Tribe members exercising
hunting treaty rights within the 1836
Ceded Territory are required to submit
annual harvest reports including date of
harvest, number and species harvested,
and location of harvest. Hunting hours
would be from one-half hour before
sunrise to 15 minutes after sunset. Only
non-toxic shot are allowed for hunting
waterfowl.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the Sault Ste.
Marie Tribe of Chippewa Indians.

(r) Shoshone-Bannock Tribes, Fort Hall
Indian Reservation, Fort Hall, Idaho
(Nontribal Hunters)

Almost all of the Fort Hall Indian
Reservation is Tribally owned. The
Tribes claim full wildlife management
authority throughout the reservation,
but the Idaho Fish and Game
Department has disputed Tribal
jurisdiction, especially for hunting by
nontribal members on reservation lands
owned by non-Indians. As a
compromise, since 1985, we have
established the same waterfow] hunting
regulations on the reservation and in a
surrounding off-reservation State zone.
The regulations were requested by the
Tribes and provided for different season
dates than in the remainder of the State.
We agreed to the season dates because
they would provide additional
protection to mallards and pintails. The
State of Idaho concurred with the
zoning arrangement. We have no
objection to the State’s use of this zone
again in the 2009-10 hunting season,
provided the duck and goose hunting
season dates are the same as on the
reservation.

In a proposal for the 2009-10 hunting
season, the Shoshone-Bannock Tribes
requested a continuous duck (including
mergansers) season, with the maximum
number of days and the same daily bag
and possession limits permitted for
Pacific Flyway States under the final
Federal frameworks. The Tribes propose
that, if the same number of hunting days
is permitted as last year, the season
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would have an opening date of October
3, 2009, and a closing date of January
17, 2010. Coot and snipe season dates
would be the same as for ducks, with
the same daily bag and possession limits
permitted for Pacific Flyway States. The
Tribes anticipate harvest will be
between 2,000 and 5,000 ducks.

The Tribes also requested a
continuous goose season with the
maximum number of days and the same
daily bag and possession limits
permitted in Idaho under Federal
frameworks. The Tribes propose that, if
the same number of hunting days is
permitted as in previous years, the
season would have an opening date of
October 3, 2009, and a closing date of
January 17, 2010. The Tribes anticipate
harvest will be between 4,000 and 6,000
geese.

The Tribe requests a common snipe
season with the maximum number of
days and the same daily bag and
possession limits permitted in Idaho
under Federal frameworks. The Tribes
propose that, if the same number of
hunting days is permitted as in previous
years, the season would have an
opening date of October 3, 2009, and a
closing date of January 17, 2010.

Nontribal hunters must comply with
all basic Federal migratory bird hunting
regulations in 50 CFR part 20 pertaining
to shooting hours, use of steel shot, and
manner of taking. Special regulations
established by the Shoshone-Bannock
Tribes also apply on the reservation.

We note that the requested regulations
are nearly identical to those of last year
and propose they be approved for the
2009-10 hunting season given the
seasons dates fall within the final
Federal flyway frameworks (applies to
nontribal hunters only).

(s) Skokomish Tribe, Shelton,
Washington (Tribal Members Only)

Since 1996, the Service and the Point
No Point Treaty Tribes, of which the
Skokomish Tribe was one, have
cooperated to establish special
regulations for migratory bird hunting.
The Tribes have been acting
independently since 2005, and the
Skokomish Tribe would like to establish
migratory bird hunting regulations for
Tribal members for the 2009-10 season.
The Tribe has a reservation on the
Olympic Peninsula in Washington State
and is a successor to the signatories of
the Treaty of Point No Point of 1855.

The Skokomish Tribe requests a duck
and coot season from September 16,
2009, to February 28, 2010. The daily
bag limit is seven ducks, including no
more than two hen mallards, one
pintail, one canvasback, and two
redheads. The daily bag and possession

limit on harlequin duck is one per
season. The coot daily bag limit is 25.
The possession limit is twice the daily
bag limit except as noted above.

For geese, the Tribe requests a season
from September 16, 2009, to February
28, 2010. The daily bag limit is four,
including no more than three light
geese. The season on Aleutian Canada
geese is closed. For brant, the Tribe
proposes a season from November 1,
2009, to February 15, 2010, with a daily
bag limit of two. The possession limit is
twice the daily bag limit.

For mourning doves, band-tailed
pigeon, and snipe, the Tribe requests a
season from September 16, 2009, to
February 28, 2010, with a daily bag limit
of 10, 2, and 8, respectively. The
possession limit is twice the daily bag
limit.

All Tribal hunters authorized to hunt
migratory birds are required to obtain a
Tribal hunting permit from the
Skokomish Tribe pursuant to Tribal law.
Hunting hours would be from one-half
hour before sunrise to sunset. Only
steel, tungsten-iron, tungsten-polymer,
tungsten-matrix, and tin shot are
allowed for hunting waterfowl. It is
unlawful to use or possess lead shot
while hunting waterfowl.

The Tribe anticipates harvest to be
fewer than 150 birds. The Skokomish
Public Safety Office enforcement
officers have the authority to enforce
these migratory bird hunting
regulations.

We propose to approve the
Skokomish Tribe’s requested migratory
bird hunting season.

(t) Spokane Tribe of Indians, Spokane
Indian Reservation, Wellpinit,
Washington (Tribal Members Only)

The Spokane Tribe of Indians wishes
to establish waterfowl seasons on their
respective reservation for its
membership to access to an additional
resource. An established waterfowl
season on the reservation will allow
access to a resource for members to
continue practicing a subsistence
lifestyle.

The Spokane Indian Reservation is
located in northeastern Washington
State. The reservation comprises
approximately 157,000 acres. The
boundaries of the Reservation are the
Columbia River to the west, the Spokane
River to the south (now Lake Roosevelt),
Tshimikn Creek to the east, and the 48th
Parallel as the north boundary. Tribal
membership comprises approximately
2,300 enrolled Spokane Tribal Members.
Prior to 1939, the Spokane Tribe was
primarily a salmon people; upon
completion of Grand Coulee Dam
creating Lake Roosevelt, the

development of hydroelectricity without
passage ultimately removed salmon
access from historical fishing areas for
the Spokane Tribe for the past 70 years.

These proposed regulations would
allow Tribal Members, spouses of a
Spokane Tribal Member and first-
generation descendants of a Spokane
Tribal Member with a Tribal permit and
Federal Waterfowl stamps an
opportunity to utilize the reservation
and ceded lands. It will also benefit
Tribal membership through access to
this resource throughout Spokane Tribal
ceded lands in eastern Washington. By
Spokane Tribal Referendum, spouses of
Spokane Tribal Members and children
of Spokane Tribal Members not enrolled
are allowed to harvest game animals
within the Spokane Indian Reservation
with the issuance of hunting permits.

For the 2009-10 season, the Tribe
requests to establish duck seasons that
would run from September 1, 2009,
through January 31, 2010. The Tribe is
requesting the daily bag limit for ducks
to be consistent with the State of
Washington. The possession limit is
twice the daily bag limit.

The Tribe proposes a season on geese
starting September 1, 2009, and ending
on January 31, 2010. The Tribe is
requesting the daily bag limit for geese
to be consistent with the State of
Washington. The possession limit is
twice the daily bag limit.

Based on the quantity of requests the
Spokane Tribe of Indians has received,
the Tribe anticipates harvest levels for
the 2009-10 season for both ducks and
geese to be below 300 total birds with
goose harvest at less than 100. Hunter
success will be monitored through
mandatory harvest reports returned
within 30 days of the season closure.

We propose to approve the Spokane
Tribe’s requested 2009-10 special
migratory bird hunting regulations.

(u) Squaxin Island Tribe, Squaxin
Island Reservation, Shelton, Washington
(Tribal Members Only)

The Squaxin Island Tribe of
Washington and the Service have
cooperated since 1995 to establish
special Tribal migratory bird hunting
regulations. These special regulations
apply to Tribal members on the Squaxin
Island Reservation, located in western
Washington near Olympia, and all lands
within the traditional hunting grounds
of the Squaxin Island Tribe.

For the 2009-10 season, the Tribe
requests to establish duck and coot
seasons that would run from September
1, 2009, through January 15, 2010. The
daily bag limit for ducks is five per day
and could include only one canvasback.
The season on harlequin ducks is
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closed. For coots, the daily bag limit is
25. For snipe, the Tribe proposes the
season start on September 15, 2009, and
end on January 15, 2010. The daily bag
limit for snipe is eight. For band-tailed
pigeon, the Tribe proposes the season
start on September 1, 2009, and end on
December 31, 2009. The daily bag limit
is five. The possession limit is twice the
daily bag limit.

The Tribe proposes a season on geese
starting September 15, 2009, and ending
on January 15, 2010. The daily bag limit
for geese is four, including no more than
two snow geese. The season on Aleutian
and Cackling Canada geese is closed.
For brant, the Tribe proposes the season
start on September 1, 2009, and end on
December 31, 2009. The daily bag limit
for brant is two. The possession limit is
twice the daily bag limit.

We propose to approve the Squaxin
Island Tribe’s requested 2009—-10 special
migratory bird hunting regulations.

(v) Stillaguamish Tribe of Indians,
Arlington, Washington (Tribal Members
Only)

The Stillaguamish Tribe of Indians
and the Service have cooperated to
establish special regulations for
migratory game birds since 2001. The
Tribe is proposing regulations to hunt
all open and unclaimed lands under the
Treaty of Point Elliott of January 22,
1855, including their main hunting
grounds around Camano Island, Skagit
Flats, and Port Susan to the border of
the Tulalip Tribes Reservation. Ceded
lands are located in Whatcom, Skagit,
Snohomish, and Kings Counties, and a
portion of Pierce County, Washington.
The Stillaguamish Tribe of Indians is a
Federally recognized Tribe and reserves
the Treaty Right to hunt (U.S. v.
Washington).

The Tribe proposes that duck
(including mergansers) and goose
seasons run from October 1, 2009, to
February 15, 2010. The daily bag limit
on ducks (including sea ducks and
mergansers) is 10 and must include no
more than 7 mallards (only 3 of which
can be hens), 3 pintail, 3 redhead, 3
scaup, and 3 canvasback. For geese, the
daily bag limit is six. Possession limits
are totals of these two daily bag limits.

The Tribe proposes that coot, brant,
and snipe seasons run from October 1,
2009, to January 31, 2010. The daily bag
limit for coot is 25. The daily bag limit
on brant is three. The daily bag limit for
snipe is 10. Possession limits are twice
the daily bag limit.

Harvest is regulated by a punch card
system. Tribal members hunting on
lands under this proposal will observe
all basic Federal migratory bird hunting
regulations found in 50 CFR part 20,

which will be enforced by the
Stillaguamish Tribal Law Enforcement.
Tribal members are required to use steel
shot or a nontoxic shot as required by
Federal regulations.

The Tribe anticipates a total harvest of
200 ducks, 100 geese, 50 mergansers,
100 coots, and 100 snipe. Anticipated
harvest needs include subsistence and
ceremonial needs. Certain species may
be closed to hunting for conservation
purposes, and consideration for the
needs of certain species will be
addressed.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the
Stillaguamish Tribe of Indians.

(w) Swinomish Indian Tribal
Community, LaConner, Washington
(Tribal Members Only)

In 1996, the Service and the
Swinomish Indian Tribal Community
began cooperating to establish special
regulations for migratory bird hunting.
The Swinomish Indian Tribal
Community is a Federally recognized
Indian Tribe consisting of the Suiattle,
Skagit, and Kikialos. The Swinomish
Reservation was established by the
Treaty of Point Elliott of January 22,
1855, and lies in the Puget Sound area
north of Seattle, Washington.

For the 2009-10 season, the Tribe
usually requests to establish a migratory
bird hunting season on all areas that are
open and unclaimed and consistent
with the meaning of the treaty. The
Tribe usually requests to establish duck,
merganser, Canada goose, brant, and
coot seasons opening on the earliest
possible date allowed by the final
Federal frameworks for the Pacific
Flyway and closing 30 days after the
State of Washington closes its season.
The Swinomish Tribe requests an
additional three birds of each species
over that allowed by the State for daily
bag and possession limits.

The Community normally anticipates
that the regulations will result in the
harvest of approximately 300 ducks, 50
Canada geese, 75 mergansers, 100 brant,
and 50 coot. The Swinomish utilize a
report card and permit system to
monitor harvest and will implement
steps to limit harvest where
conservation is needed. All Tribal
regulations will be enforced by Tribal
fish and game officers.

On reservation, the Tribal Community
usually proposes a hunting season for
the abovementioned species beginning
on the earliest possible opening date
and closing March 9, 2010. The
Swinomish manage harvest by a report
card and permit system, and we

anticipate harvest will be similar to that
expected off reservation.

We believe the estimated harvest by
the Swinomish will be minimal and will
not adversely affect migratory bird
populations. Upon receipt of the 2009—
10 Swinomish hunting proposal, we
propose to approve the Tribe’s
requested 2009-10 special migratory
bird hunting regulations.

(x) The Tulalip Tribes of Washington,
Tulalip Indian Reservation, Marysville,
Washington (Tribal Members and
Nontribal Hunters)

The Tulalip Tribes are the successors
in interest to the Tribes and bands
signatory to the Treaty of Point Elliott of
January 22, 1855. The Tulalip Tribes’
government is located on the Tulalip
Indian Reservation just north of the City
of Everett in Snohomish County,
Washington. The Tribes or individual
Tribal members own all of the land on
the reservation, and they have full
wildlife management authority. All
lands within the boundaries of the
Tulalip Tribes Reservation are closed to
nonmember hunting unless opened by
Tulalip Tribal regulations.

For the 2009-10 season, the Tribe
proposes Tribal and nontribal hunting
regulations for the 2009-10 season.
Migratory waterfowl hunting by Tulalip
Tribal members is authorized by Tulalip
Tribal Ordinance No. 67. For ducks,
mergansers, coot, and snipe, the
proposed season for Tribal members
would be from September 15, 2009,
through February 28, 2010. In the case
of nontribal hunters hunting on the
reservation, the season would be the
latest closing date and the longest
period of time allowed under the final
Pacific Flyway Federal frameworks.
Daily bag and possession limits for
Tulalip Tribal members would be 7 and
14 ducks, respectively, except that for
blue-winged teal, canvasback,
harlequin, pintail, and wood duck, the
bag and possession limits would be the
same as those established in accordance
with final Federal frameworks. For
nontribal hunters, bag and possession
limits would be the same as those
permitted under final Federal
frameworks. For coot, daily bag and
possession limits are 25 and 50,
respectively, and for snipe 8 and 18,
respectively. Nontribal hunters should
check with the Tulalip Tribal
authorities regarding additional
conservation measures that may apply
to specific species managed within the
region. Ceremonial hunting may be
authorized by the Department of Natural
Resources at any time upon application
of a qualified Tribal member. Such a
hunt must have a bag limit designed to
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limit harvest only to those birds
necessary to provide for the ceremony.

For geese, Tribal members propose a
season from September 15, 2009,
through February 28, 2010. Nontribal
hunters would be allowed the longest
season and the latest closing date
permitted by the Pacific Flyway Federal
frameworks. For Tribal hunters, the
goose daily bag and possession limits
would be 7 and 14, respectively, except
that the bag limits for brant, cackling
Canada geese, and dusky Canada geese
would be those established in
accordance with final Federal
frameworks. For nontribal hunters
hunting on reservation lands, the daily
bag and possession limits would be
those established in accordance with
final Federal frameworks for the Pacific
Flyway. The Tulalip Tribes also set a
maximum annual bag limit for those
Tribal members who engage in
subsistence hunting of 365 ducks and
365 geese.

All hunters on Tulalip Tribal lands
are required to adhere to shooting hour
regulations set at one-half hour before
sunrise to sunset, special Tribal permit
requirements, and a number of other
Tribal regulations enforced by the Tribe.
Each nontribal hunter 16 years of age
and older hunting pursuant to Tulalip
Tribes’ Ordinance No. 67 must possess
a valid Federal Migratory Bird Hunting
and Conservation Stamp and a valid
State of Washington Migratory
Waterfowl Stamp. Each hunter must
validate stamps by signing across the
face.

Although the season length requested
by the Tulalip Tribes appears to be quite
liberal, harvest information indicates a
total take by Tribal and nontribal
hunters under 1,000 ducks and 500
geese annually.

We propose approval of the Tulalip
Tribe’s request to have a special season.

(y) Upper Skagit Indian Tribe, Sedro
Woolley, Washington (Tribal members
only)

The Upper Skagit Indian Tribe and
the Service have cooperated to establish
special regulations for migratory game
birds since 2001. The Tribe has
jurisdiction over lands within Skagit,
Island, and Whatcom Counties,
Washington. The Tribe issues Tribal
hunters a harvest report card that will
be shared with the State of Washington.

For the 2009-10 season, the Tribe
requests a duck season starting October
1, 2009, and ending February 28, 2010.
The Tribe proposes a daily bag limit of
15 with a possession limit of 20. The
Tribe requests a coot season starting
October 15, 2009, and ending February

15, 2010. The coot daily bag limit is 20
with a possession limit of 30.

The Tribe proposes a goose season
from October 15, 2009, to February 28,
2010, with a daily bag limit of seven
geese and five brant. The possession
limit for geese and brant are 10 and 7,
respectively.

The Tribe proposes a mourning dove
season between September 1 to
December 31, 2009, with a daily bag
limit of 12 and possession limit of 15.

The anticipated migratory bird
harvest under this proposal would be
100 ducks, 5 geese, 2 brant, and 10
coots. Tribal members must have the
Tribal identification and Tribal harvest
report card on their person to hunt.
Tribal members hunting on the
Reservation will observe all basic
Federal migratory bird hunting
regulations found in 50 CFR part 20,
except shooting hours would be 15
minutes before official sunrise to 15
minutes after official sunset.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the Upper Skagit
Indian Tribe.

(z) Wampanoag Tribe of Gay Head,
Aquinnah, Massachusetts (Tribal
Members Only)

The Wampanoag Tribe of Gay Head is
a Federally recognized Tribe located on
the island of Martha’s Vineyard in
Massachusetts. The Tribe has
approximately 560 acres of land, which
it manages for wildlife through its
natural resources department. The Tribe
also enforces its own wildlife laws and
regulations through the natural
resources department.

For the 2009-10 season, the Tribe
proposes a duck season of October 29,
2009, through February 25, 2010. The
Tribe proposes a daily bag limit of six
birds, which could include no more
than two hen mallards, six drake
mallards, two black ducks, two mottled
ducks, one fulvous whistling duck, four
mergansers, three scaup, one hooded
merganser, two wood ducks, one
canvasback, two redheads, one pintail,
and four of all other species not listed.
The season for harlequins would be
closed. The Tribe proposes a teal (green-
winged and blue) season of October 13,
2009, through January 26, 2010. A daily
bag limit of six teal would be in
addition to the daily bag limit for ducks.

For sea ducks, the Tribe proposes a
season between October 12, 2009, and
February 28, 2010, with a daily bag limit
of seven, which could include no more
than one hen eider and four of any one
species unless otherwise noted above.

For Canada geese, the Tribe requests
a season between September 14 to

September 28, 2009, and October 29,
2009, through February 25, 2010, with
a daily bag limit of 5 Canada geese
during the first period, 3 Canada geese
during the second period. For snow
geese, the Tribe requests a season
between September 8 to September 22,
2009, and October 29, 2009, to February
25, 2010, with a daily bag limit of 15
sSnow geese.

For woodcock, the Tribe proposes a
season between October 13 and
November 28, 2009, with a daily bag
limit of three.

Prior to 2009, the Tribe had 22
registered Tribal hunters, and estimates
harvest to be no more than 15 geese, 25
mallards, 25 teal, 50 black ducks, and 50
of all other species combined. Tribal
members hunting on the Reservation
will observe all basic Federal migratory
bird hunting regulations found in 50
CFR part 20. The Tribe requires hunters
to register with the Harvest Information
Program.

The Service proposes to approve the
request for special migratory bird
hunting regulations for the Wampanoag
Tribe of Gay Head.

(aa) White Earth Band of Ojibwe, White
Earth, Minnesota (Tribal Members Only)

The White Earth Band of Ojibwe is a
Federally recognized Tribe located in
northwest Minnesota and encompasses
all of Mahnomen County and parts of
Becker and Clearwater Counties. The
reservation employs conservation
officers to enforce migratory bird
regulations. The Tribe and the Service
first cooperated to establish special
Tribal regulations in 1999.

For the 2009-10 migratory bird
hunting season, the White Earth Band of
Ojibwe usually requests a duck and
merganser season to start September 20
and end December 19, 2009. For ducks,
they usually request a daily bag limit of
10, including no more than 2 mallards
and 1 canvasback. The merganser daily
bag limit would be five with no more
than two hooded mergansers. For geese,
the Tribe usually proposes an early
season from September 1 through
September 26, 2009, and a late season
from September 27, 2009, through
December 19, 2009. The early season
daily bag limit is eight geese and the late
season daily bag limit is five geese.

For coots, dove, rail, woodcock, and
snipe, the Tribe usually proposes a
September 1 through November 30,
2009, season with daily bag limits of 20
coots, 25 doves, 25 rails, 10 woodcock,
and 10 snipe. Shooting hours are one-
half hour before sunrise to one-half hour
after sunset. Nontoxic shot is required.

Based on past harvest surveys, the
Tribe anticipates harvest of 1,000 to
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2,000 Canada geese and 1,000 to 1,500
ducks. The White Earth Reservation
Tribal Council employs four full-time
Conservation Officers to enforce
migratory bird regulations.

We propose to approve the White
Earth Band of Ojibwe’s request to have
a special season upon receipt of the
2009-10 proposal.

(bb) White Mountain Apache Tribe, Fort
Apache Indian Reservation, Whiteriver,

Arizona (Tribal Members and Nontribal
Hunters)

The White Mountain Apache Tribe
owns all reservation lands, and the
Tribe has recognized full wildlife
management authority. The White
Mountain Apache Tribe has requested
regulations that are essentially
unchanged from those agreed to since
the 1997-98 hunting year.

The hunting zone for waterfowl is
restricted and is described as: The
length of the Black River west of the
Bonito Creek and Black River
confluence and the entire length of the
Salt River forming the southern
boundary of the reservation; the White
River, extending from the Canyon Day
Stockman Station to the Salt River; and
all stock ponds located within Wildlife
Management Units 4, 5, 6, and 7. Tanks
located below the Mogollon Rim, within
Wildlife Management Units 2 and 3,
will be open to waterfow] hunting
during the 2009-10 season. The length
of the Black River east of the Black
River/Bonito Creek confluence is closed
to waterfowl] hunting. All other waters
of the reservation would be closed to
waterfowl hunting for the 2009-10
season.

For nontribal and Tribal hunters, the
Tribe proposes a continuous duck, coot,
merganser, gallinule, and moorhen
hunting season, with an opening date of
October 10, 2009, and a closing date of
January 31, 2010. The Tribe proposes a
separate scaup season, with an opening
date of October 10, 2009, and a closing
date of December 6, 2009. The Tribe
proposes a daily duck (including
mergansers) bag limit of seven, which
may include no more than two
redheads, one pintail, and seven
mallards (including no more than two
hen mallards). The season on
canvasback is closed. The daily bag
limit for coots, gallinules, and moorhens
would be 25, singly or in the aggregate.
For geese, the Tribe is proposing a
season from October 10, 2009, through
January 31, 2010. Hunting would be
limited to Canada geese, and the daily
bag limit would be three.

Season dates for band-tailed pigeons
and mourning doves would run
concurrently from September 1 through

September 15, 2009, in Wildlife
Management Unit 10 and all areas south
of Y-70 and Y-10 in Wildlife
Management Unit 7, only. Proposed
daily bag limits for band-tailed pigeons
and mourning doves would be 3 and 10,
respectively.

Possession limits for the above
species are twice the daily bag limits.
Shooting hours would be from one-half
hour before sunrise to sunset. There
would be no open season for sandhill
cranes, rails, and snipe on the White
Mountain Apache lands under this
proposal. A number of special
regulations apply to Tribal and
nontribal hunters, which may be
obtained from the White Mountain
Apache Tribe Game and Fish
Department.

We propose to approve the
regulations requested by the Tribe for
the 2009-10 season.

(cc) Yankton Sioux Tribe, Marty, South
Dakota (Tribal Members and Nontribal
Hunters)

The Yankton Sioux Tribe has yet to
submit a waterfowl hunting proposal for
the 2009-10 season. The Yankton Sioux
Tribal waterfow] hunting season usually
would be open to both Tribal members
and nontribal hunters. The waterfowl
hunting regulations would apply to
Tribal and trust lands within the
external boundaries of the reservation.

For ducks (including mergansers) and
coots, the Yankton Sioux Tribe usually
proposes a season starting October 9,
2009, and running for the maximum
amount of days allowed under the final
Federal frameworks. Daily bag and
possession limits would be 6 ducks,
which may include no more than 5
mallards (no more than 2 hens), 1
canvasback (when open), 2 redheads, 3
scaup, 1 pintail, or 2 wood ducks. The
bag limit for mergansers is 5, which
would include no more than 1 hooded
merganser. The coot daily bag limit is
15.

For geese, the Tribe usually requests
a dark goose (Canada geese, brant,
white-fronts) season starting October 29,
2009, and closing January 31, 2010. The
daily bag limit would be three geese
(including no more than one white-
fronted goose or brant). Possession
limits would be twice the daily bag
limit. For white geese, the proposed
hunting season would start October 29,
2009, and run for the maximum amount
of days allowed under the final Federal
frameworks for the State of South
Dakota. Daily bag and possession limits
would equal the maximum allowed
under Federal frameworks.

All hunters would have to be in
possession of a valid Tribal license

while hunting on Yankton Sioux trust
lands. Tribal and nontribal hunters must
comply with all basic Federal migratory
bird hunting regulations in 50 CFR part
20 pertaining to shooting hours and the
manner of taking. Special regulations
established by the Yankton Sioux Tribe
also apply on the reservation.

During the 2005-06 hunting season,
the Tribe reported that 90 nontribal
hunters took 400 Canada geese, 75 light
geese, and 90 ducks. Forty-five Tribal
members harvested fewer than 50 geese
and 50 ducks.

We plan to approve the Yankton
Sioux 2009-10 hunting seasons upon
receipt of their proposal based on the
provisions described above.

Public Comments

The Department of the Interior’s
policy is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, we invite interested
persons to submit written comments,
suggestions, or recommendations
regarding the proposed regulations.
Before promulgation of final migratory
game bird hunting regulations, we will
take into consideration all comments
received. Such comments, and any
additional information received, may
lead to final regulations that differ from
these proposals.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We will not
consider comments sent by e-mail or fax
or to an address not listed in the
ADDRESSES section. Finally, we will not
consider hand-delivered comments that
we do not receive, or mailed comments
that are not postmarked, by the date
specified in the DATES section.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information in your
comment, you may request at the top of
your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Division of Migratory Bird
Management, Room 4107, 4501 North
Fairfax Drive, Arlington, VA 22203.

For each series of proposed
rulemakings, we will establish specific
comment periods. We will consider, but
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possibly may not respond in detail to,
each comment. As in the past, we will
summarize all comments received
during the comment period and respond
to them after the closing date in any
final rules.

NEPA Consideration

NEPA considerations are covered by
the programmatic document ‘‘Final
Supplemental Environmental Impact
Statement: Issuance of Annual
Regulations Permitting the Sport
Hunting of Migratory Birds (FSES 88—
14),” filed with the Environmental
Protection Agency on June 9, 1988. We
published a notice of availability in the
Federal Register on June 16, 1988 (53
FR 22582). We published our record of
decision on August 18, 1988 (53 FR
31341). In addition, an August 1985
environmental assessment entitled
“Guidelines for Migratory Bird Hunting
Regulations on Federal Indian
Reservations and Ceded Lands” is
available from the address indicated
under the caption FOR FURTHER
INFORMATION CONTACT.

In a notice published in the
September 8, 2005, Federal Register (70
FR 53376), we announced our intent to
develop a new Supplemental
Environmental Impact Statement for the
migratory bird hunting program. Public
scoping meetings were held in the
spring of 2006, as detailed in a March
9, 2006, Federal Register (71 FR 12216).
We have prepared a scoping report
summarizing the scoping comments and
scoping meetings. The report is
available by either writing to the
address indicated under FOR FURTHER
INFORMATION CONTACT or by viewing on
our Web site at http://www.fws.gov/
migratorybirds/.

Endangered Species Act Consideration

Prior to issuance of the 2009-10
migratory game bird hunting
regulations, we will comply with
provisions of the Endangered Species
Act of 1973, as amended (16 U.S.C.
1531-1543; hereinafter, the Act), to
ensure that hunting is not likely to
jeopardize the continued existence of
any species designated as endangered or
threatened, or modify or destroy its
critical habitat, and is consistent with
conservation programs for those species.
Consultations under section 7 of the Act
may cause us to change proposals in
this and future supplemental
rulemaking documents.

Executive Order 12866

The Office of Management and Budget
has determined that this rule is
significant and has reviewed this rule
under Executive Order 12866. A

regulatory cost-benefit analysis has been
prepared and is available at http://
www.fws.gov/migratorybirds/
NewReportsPublications/SpecialTopics/
SpecialTopics.html#HuntingRegs or at
http://www.regulations.gov. OMB bases
its determination of regulatory
significance upon the following four
criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Regulatory Flexibility Act

The regulations have a significant
economic impact on substantial
numbers of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). We analyzed the economic
impacts of the annual hunting
regulations on small business entities in
detail as part of the 1981 cost-benefit
analysis. This analysis was revised
annually from 1990-95. In 1995, the
Service issued a Small Entity Flexibility
Analysis (Analysis), which was
subsequently updated in 1996, 1998,
2004, and 2008. The primary source of
information about hunter expenditures

for migratory game bird hunting is the
National Hunting and Fishing Survey,
which is conducted at 5-year intervals.
The 2008 Analysis was based on the
2006 National Hunting and Fishing
Survey and the U.S. Department of
Commerce’s County Business Patterns,
from which it was estimated that
migratory bird hunters would spend
approximately $1.2 billion at small
businesses in 2008. Copies of the
Analysis are available upon request
from the address indicated under
ADDRESSES or from our Web site at
http://www.fws.gov/migratorybirds/
NewReportsPublications/SpecialTopics/
SpecialTopics.html#HuntingRegs or at
http://www.regulations.gov.

Small Business Regulatory Enforcement
Fairness Act

This rule is a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
For the reasons outlined above, this rule
has an annual effect on the economy of
$100 million or more.

Paperwork Reduction Act

We examined these regulations under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). The various
recordkeeping and reporting
requirements imposed under regulations
established in 50 CFR part 20, subpart
K, are utilized in the formulation of
migratory game bird hunting
regulations. Specifically, OMB has
approved the information collection
requirements of our Migratory Bird
Surveys and assigned control number
1018-0023 (expires 2/28/2011). This
information is used to provide a
sampling frame for voluntary national
surveys to improve our harvest
estimates for all migratory game birds in
order to better manage these
populations. OMB has also approved
the information collection requirements
of the Alaska Subsistence Household
Survey, an associated voluntary annual
household survey used to determine
levels of subsistence take in Alaska, and
assigned control number 1018-0124
(expires 1/31/2010). A Federal agency
may not conduct or sponsor and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

Unfunded Mandates Reform Act

We have determined and certify, in
compliance with the requirements of the
Unfunded Mandates Reform Act, 2
U.S.C. 1502 et seq., that this rulemaking
will not impose a cost of $100 million
or more in any given year on local or
State government or private entities.
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Therefore, this rule is not a “‘significant
regulatory action” under the Unfunded
Mandates Reform Act.

Civil Justice Reform—Executive Order
12988

The Department, in promulgating this
proposed rule, has determined that this
proposed rule will not unduly burden
the judicial system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of Executive Order 12988.

Takings Implication Assessment

In accordance with Executive Order
12630, this proposed rule, authorized by
the Migratory Bird Treaty Act, does not
have significant takings implications
and does not affect any constitutionally
protected property rights. This rule will
not result in the physical occupancy of
property, the physical invasion of
property, or the regulatory taking of any
property. In fact, these rules allow
hunters to exercise otherwise
unavailable privileges and, therefore,
reduce restrictions on the use of private
and public property.

Energy Effects—Executive Order 13211

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. While this proposed rule is a
significant regulatory action under
Executive Order 12866, it is not
expected to adversely affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally-
recognized Indian Tribes and have
determined that there are no effects on
Indian trust resources. However, in the

April 10 Federal Register, we solicited
proposals for special migratory bird
hunting regulations for certain Tribes on
Federal Indian reservations, off-
reservation trust lands, and ceded lands
for the 2009-10 migratory bird hunting
season. The resulting proposals will be
contained in a separate proposed rule.
By virtue of these actions, we have
consulted with Tribes affected by this
rule.

Federalism Effects

Due to the migratory nature of certain
species of birds, the Federal
Government has been given
responsibility over these species by the
Migratory Bird Treaty Act. We annually
prescribe frameworks from which the
States make selections regarding the
hunting of migratory birds, and we
employ guidelines to establish special
regulations on Federal Indian
reservations and ceded lands. This
process preserves the ability of the
States and Tribes to determine which
seasons meet their individual needs.
Any State or Indian Tribe may be more
restrictive than the Federal frameworks
at any time. The frameworks are
developed in a cooperative process with
the States and the Flyway Councils.
This process allows States to participate
in the development of frameworks from
which they will make selections,
thereby having an influence on their
own regulations. These rules do not
have a substantial direct effect on fiscal
capacity, change the roles or
responsibilities of Federal or State
governments, or intrude on State policy
or administration. Therefore, in
accordance with Executive Order 13132,
these regulations do not have significant
federalism effects and do not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Based on the results of migratory
game bird studies, and having due
consideration for any data or views
submitted by interested parties, this
proposed rulemaking may result in the
adoption of special hunting regulations
for migratory birds beginning as early as
September 1, 2009, on certain Federal
Indian reservations, off-reservation trust
lands, and ceded lands. Taking into
account both reserved hunting rights
and the degree to which Tribes have full
wildlife management authority, the
regulations only for Tribal members or
for both Tribal and nontribal hunters
may differ from those established by
States in which the reservations, off-
reservation trust lands, and ceded lands
are located. The regulations will specify
open seasons, shooting hours, and bag
and possession limits for rails, coot,
gallinules, woodcock, common snipe,
band-tailed pigeons, mourning doves,
white-winged doves, ducks, mergansers,
and geese.

The rules that eventually will be
promulgated for the 2009-10 hunting
season are authorized under the
Migratory Bird Treaty Act (MBTA) of
July 3, 1918 (40 Stat. 755; 16 U.S.C. 703
et seq.), as amended. The MBTA
authorizes and directs the Secretary of
the Interior, having due regard for the
zones of temperature and for the
distribution, abundance, economic
value, breeding habits, and times and
lines of flight of migratory game birds,
to determine when, to what extent, and
by what means such birds or any part,
nest, or egg thereof may be taken,
hunted, captured, killed, possessed,
sold, purchased, shipped, carried,
exported, or transported.

Dated: August 4, 2009.
Jane Lyder,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E9-19202 Filed 8—-10-09; 8:45 am]
BILLING CODE 4310-55-P
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RECOVERY ACCOUNTABILITY AND
TRANSPARENCY BOARD

Privacy Act of 1974; System of
Records

AGENCY: Recovery Accountability and
Transparency Board.

ACTION: Notice of new Privacy Act
systems of records.

SUMMARY: The Recovery Accountability
and Transparency Board (Board)
proposes two new systems of records
subject to the Privacy Act of 1974, as
amended (Privacy Act or the Act),
entitled “FederalReporting.gov Section
1512 Data System’” (1512 Data System)
and ‘“FederalReporting.gov Recipient
Registration System” (FRRS). The 1512
Data System will contain information on
recipients of funding from the American
Recovery and Reinvestment Act, Public
Law 111-5 (Recovery Act). Under
section 1512 of the Recovery Act, as
well as implementing guidance
promulgated by the Office of
Management and Budget (OMB),
recipients are required to report certain
data elements relating to their receipt of
funds. The 1512 Data System will
include data collected from recipients
reporting data pursuant to the Recovery
Act, and that data will then flow to and
be posted publicly on the Web site
Recovery.gov, which was also
established by the Recovery Act. The
FRRS will contain information on
individuals who have registered and
established accounts to access
FederalReporting.gov, the Board’s Web-
based inbound reporting system. The
information maintained by the FRRS
includes the first name, last name,
phone number, extension, agency code
(for individuals associated with a
Federal agency), and DUNS number.
This information is used to retrieve
additional recipient organizational
information from the Central Contractor
Registry (CCR), Federal Procurement
Data System (FPDS), and Dun and

Bradstreet database systems. This
information will be used to protect and
manage access to the individual’s
account on FederalReporting.gov. In this
notice, the Board provides the required
information on the systems of records.
ADDRESSES: Comments may be
submitted:

By Mail or Hand Delivery: Jennifer
Dure, Office of General Counsel,
Recovery Accountability and
Transparency Board, 1717 Pennsylvania
Avenue, NW., Suite 700, Washington,
DC 20006;

By Fax: (202) 254-7970; or

By E-mail to the Board:
comments@ratb.gov.

All comments on the proposed new
systems of records should be clearly
identified as such.

FOR FURTHER INFORMATION CONTACT:
Jennifer Dure, General Counsel,
Recovery Accountability and
Transparency Board, 1717 Pennsylvania
Avenue, NW., Suite 700, Washington,
DC 20006, (202) 254—7900.
SUPPLEMENTARY INFORMATION: Title 5
U.S.C. 552a(e)(4) and (11) provide that
the public be given a 30-day period in
which to comment on any new routine
use of a system of records. OMB, which
has oversight responsibilities under the
Act, requires a 40-day period in which
to conclude its review of the new
systems. Therefore, please submit any
comments by September 21, 2009.

In accordance with 5 U.S.C. 552a(r),
the Board has provided a report to OMB
and the Congress on the proposed
systems of records.

Recovery Accountability and
Transparency Board

Table of Contents

RATB-9—FederalReporting.gov Section 1512
Data System.

RATB-10—FederalReporting.gov Recipient
Registration System.

RATB-9

SYSTEM NAME:

FederalReporting.gov Section 1512
Data System (1512 Data System).

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

The principal management entity for
the system is the Recovery
Accountability and Transparency Board,
located at 1717 Pennsylvania Avenue,

NW., Suite 700, Washington, DC 20006.
The physical location for the system
will be the CGI Phoenix Data Center,
located at 10007 South 51st Street,
Phoenix, AZ 85044. The system will be
operated at this facility.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system contains records that all
recipients of Recovery funds, as defined
by section 1512(b)(1) of the Recovery
Act, are required to report. This system
includes information on individuals
who are sole proprietors.

CATEGORIES OF RECORDS IN THE SYSTEM:

This system contains records
described in OMB’s June 22, 2009,
Implementing Guidance for the Reports
on Use of Funds Pursuant to the
American Recovery and Reinvestment
Act of 2009. The record description in
this document includes data on prime
recipients, subrecipients, and vendors
receiving funding under the Recovery
Act. The system will also store other
system-generated data such as the
recipient’s report submission date and
time and other identifiers for internal
tracking.

AUTHORITY FOR MAINTENANCE OF SYSTEM:

The Recovery Act was enacted on
February 17, 2009, in order to make
supplemental appropriations for job
preservation and creation, infrastructure
investment, energy efficiency and
science, assistance to the unemployed,
and State and local fiscal stabilization.

PURPOSE(S):

FederalReporting.gov is the Board’s
inbound Recovery reporting solution.
Recipients of Recovery funds are
required to disclose certain information,
which must then be posted on the
public-facing Web site, Recovery.gov.
The purpose of collecting this
information is to provide the public
with information as to how the
government spends money, and also to
assist with the prevention of fraud,
waste, and mismanagement of Recovery
funds.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

1512 Data System records will be
used to collect information about
recipients’ use of Recovery funds, as
well as to populate the public-facing
Web site Recovery.gov. The records may
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also be used for auditing or other
internal purpose of the Board, including
but not limited to: investigation of
possible fraud, waste, abuse, and
mismanagement of Recovery funds;
litigation purposes related to
information reported to the Board; and
contacting the recipient in the event of
a system modification or change to
FederalReporting.gov, including the
data elements required to be reported.

The Board may disclose information
contained in a record in this system of
records under the routine uses listed in
this notice without the consent of the
recipient if the disclosure is compatible
with the purposes for which the record
was collected.

The general routine uses for the
Board’s 1512 Data System records are
listed as follows:

A. As set forth above, and pursuant to
the Recovery Act, 1512 Data System
records will be used to collect
information about recipients’ use of
Recovery funds, as well as to populate
the public-facing Web site Recovery.gov,
where disclosure of the specified data
elements will be made to the public.

B. Information may be disclosed to
the appropriate Federal, State, local, or
Tribal agency responsible for
investigating, prosecuting, enforcing, or
implementing a statute, rule, regulation,
or order, if the information is relevant
to a violation or potential violation of
civil or criminal law or regulation
within the jurisdiction of the receiving
entity.

C. Disclosure may be made to a
Federal, State, local, or Tribal or other
public authority of the fact that this
system of records contains information
relevant to the retention of an employee,
the retention of a security clearance, the
letting of a contract, or the issuance of
a license, grant, or other benefit. That
entity, authority or licensing
organization may then make a request
supported by the written consent of the
individual for the entire record if it so
chooses.

D. Information may be disclosed to a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made at
the request of the individual.

E. Information may be disclosed to the
Department of Justice (DOJ), or in a
proceeding before a court, adjudicative
body, or other administrative body
before which the Board is authorized to
appear, when:

1. The Board, or any component
thereof; or

2. Any employee of the Board in his
or her official capacity; or

3. Any employee of the Board in his
or her individual capacity where the

DOJ or the Board has agreed to represent
the employee; or

4. The United States, if the Board
determines that litigation is likely to
affect the Board or any of its
components, is a party to litigation or
has an interest in such litigation, and
the use of such records by the DOJ or
the Board is deemed by the Board to be
relevant and necessary to the litigation,
provided, however, that in each case it
has been determined that the disclosure
is compatible with the purpose for
which the records were collected.

F. Information may be disclosed to the
National Archives and Records
Administration in records management
inspections.

G. Information may be disclosed to
contractors, grantees, consultants, or
volunteers performing or working on a
contract, service, grant, cooperative
agreement, job, or other activity for the
Board and who have a need to have
access to the information in the
performance of their duties or activities
for the Board.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

The 1512 Data System records will be
stored in digital format on a digital
storage device. Long-term 1512 Data
System records will be stored on
magnetic tape format. All record storage
procedures are in accordance with
current applicable regulations.

RETRIEVABILITY:

Records are retrievable by database
management systems software designed
to retrieve recipient reporting elements
based upon role-based user access
privileges.

SAFEGUARDS:

The Board has minimized the risk of
unauthorized access to the system by
establishing a secure environment for
exchanging electronic information.
Physical access uses a defense in-depth
approach restricting access at each layer
closest to where the actual system
resides. The entire complex is patrolled
by security during non-business hours.
Physical access to the data system
housed within the facility is controlled
by a computerized badge-reading
system. Multiple levels of security are
maintained via dual factor
authentication for access using
biometrics. The computer system offers
a high degree of resistance to tampering
and circumvention. This system limits
data access to Board and contract staff
on a need-to-know basis, and controls
individuals’ ability to access and alter
records within the system. All users of

the system of records are given a unique
user identification (ID) with personal
identifiers. All interactions between the
system and the authorized individual
users are recorded.

RETENTION AND DISPOSAL:

The Board will retain and dispose of
these records in accordance with
National Archives and Records
Administration General Records
Schedule 20, Item 1.c. This schedule
provides disposal authorization for
electronic files and hard copy printouts
created to monitor system usage,
including but not limited to log-in files,
audit trail files, system usage files, and
cost-back files used to access charges for
system use. Records will be deleted or
destroyed when the Board determines
they are no longer needed for
administrative, legal, audit, or other
program purposes.

SYSTEM MANAGER AND ADDRESS:

Michael Wood, Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DC 20006.

NOTIFICATION PROCEDURE:

Any individual who wants to know
whether this system of records contains
a record about him or her, who wants
access to his or her record, or who
wants to contest the contents of a record
should make a written request to the
system manager.

RECORD ACCESS PROCEDURES:

A request for record access shall
follow the directions described under
Notification Procedure and will be
addressed to the system manager at the
address listed above.

CONTESTING RECORDS PROCEDURES:

If you wish to contest a record in the
system of records, contact the system
manager and identify the record to be
changed, identify the corrective action
sought, and provide a written
justification.

RECORD SOURCE CATEGORIES:

Information is obtained from
individuals who have had or seek to
have their identity authenticated except
that a password and a username are
explicitly self-assigned by the user
registering to gain access to the 1512
Data System.

RATB-10

SYSTEM NAME:

FederalReporting.gov Recipient
Registration System (FRRS).

SECURITY CLASSIFICATION:
None.
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SYSTEM LOCATION:

The principal management entity for
the FRRS system is the Recovery
Accountability and Transparency Board,
located at 1717 Pennsylvania Avenue,
NW., Suite 700, Washington, DC 20006.
The physical location for the system
will be the CGI Phoenix Data Center,
located at 10007 South 51st Street,
Phoenix, AZ 85044. The system will be
operated at this facility.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system contains records on all
individuals that have either attempted
to register or have registered to obtain
an account to use FederalReporting.gov
to report recipient data elements related
to Recovery funds.

CATEGORIES OF RECORDS IN THE SYSTEM:

This system contains records
including individual’s name, self-
assigned user name and security
question, work address and related
contact information (e.g., phone and fax
numbers, e-mail address), organizational
point of contact, and related contact
information. The individual registering
for FederalReporting.gov will generate a
self-assigned password that will be
stored on the FRRS, but will only be
accessible to the registering individual.
The system will also store other system-
generated data such as the registration
date, time, and other identifiers for
internal tracking. Upon assignment of
the password and ID code, the user may
subsequently access
FederalReporting.gov by entering these
data.

AUTHORITY FOR MAINTENANCE OF SYSTEM:

The Recovery Act was enacted on
February 17, 2009, in order to make
supplemental appropriations for job
preservation and creation, infrastructure
investment, energy efficiency and
science, assistance to the unemployed,
and State and local fiscal stabilization.

PURPOSE(S):

FederalReporting.gov is the Board’s
inbound Recovery reporting solution.
Recipients of Recovery funds are
required to disclose certain information,
which must then be posted on the
public-facing Web site, Recovery.gov.
The purpose of collecting this
information is to provide the public
with information as to how the
government spends money, and also to
assist with the prevention of fraud,
waste, and mismanagement of Recovery
funds. FRRS was developed to protect
the Board and FederalReporting.gov
users from individuals seeking to gain
unauthorized access to user accounts on

FederalReporting.gov.
FederalReporting.gov is the sole source
for reporting Recovery Act information.
The information contained in records
maintained in the FRRS is used for the
purposes of verifying the identity of the
individual, allowing individual users to
establish an account on
FederalReporting.gov, providing
individual users access to their
FederalReporting.gov account for
reporting data, allowing individual
users to customize, update or terminate
their account with
FederalReporting.gov, renewing or
revoking an individual user’s account
on FederalReporting.gov, supporting the
FederalReporting.gov help desk
functions, investigating possible fraud
and verifying compliance with program
regulations, and initiating legal action
against an individual involved in
program fraud, abuse, or
noncompliance. The information is also
used to provide authenticated protected
access to FederalReporting.gov, thereby
protecting FederalReporting.gov and
FederalReporting.gov users from
potential harm caused by individuals
with malicious intentions gaining
unauthorized access to the system.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

FRRS records will be used to facilitate
registering FederalReporting.gov system
users, issuing a username and password,
and subsequently, verifying an
individual’s identity as he/she seeks to
gain routine access to his/her account.
In some cases, the organizational point
of contact has the ability to deny access
or reporting privileges for the
organization, based on the registration
information provided by the user. The
system has secondary uses that include:
using the established username to
facilitate tracking service calls or e-
mails from the user in the event that
there is a change in registration status or
a problem the user has with
FederalReporting.gov; facilitating the
retrieval of user actions (e.g., historical
submissions and help tickets) and
events while on the
FederalReporting.gov system. The
records may also be subsequently used
for auditing or other internal purpose of
the Board, including but not limited to:
Instances where enforcement of the
conditions of using
FederalReporting.gov are necessary;
investigation of possible fraud involving
a registered user; litigation purposes
related to information reported to the
Board; contacting the individual in the
event of a system modification; a change
to FederalReporting.gov; or

modification, revocation or termination
of user’s access privileges to
FederalReporting.gov.

The Board may disclose information
contained in a record in this system of
records under the routine uses listed in
this notice without the consent of the
individual if the disclosure is
compatible with the purposes for which
the record was collected.

The general routine uses for the
Board’s FRRS are listed as follows:

A. Information may be disclosed to
the appropriate Federal, State, local, or
Tribal agency responsible for
investigating, prosecuting, enforcing, or
implementing a statute, rule, regulation,
or order, if the information is relevant
to a violation or potential violation of
civil or criminal law or regulation
within the jurisdiction of the receiving
entity.

B. Disclosure may be made to a
Federal, State, local, or Tribal or other
public authority of the fact that this
system of records contains information
relevant to the retention of an employee,
the retention of a security clearance, the
letting of a contract, or the issuance of
a license, grant, or other benefit. That
entity, authority or licensing
organization may then make a request
supported by the written consent of the
individual for the entire record if it so
chooses.

C. Information may be disclosed to a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made at
the request of the individual.

D. Information may be disclosed to
the Department of Justice (DOJ), or in a
proceeding before a court, adjudicative
body, or other administrative body
before which the Board is authorized to
appear, when:

1. The Board, or any component
thereof; or

2. Any employee of the Board in his
or her official capacity; or

3. Any employee of the Board in his
or her individual capacity where the
DOJ or the Board has agreed to represent
the employee; or

4. The United States, if the Board
determines that litigation is likely to
affect the Board or any of its
components, is a party to litigation or
has an interest in such litigation, and
the use of such records by the DOJ or
the Board is deemed by the Board to be
relevant and necessary to the litigation,
provided, however, that in each case it
has been determined that the disclosure
is compatible with the purpose for
which the records were collected.

E. Information may be disclosed to the
National Archives and Records
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Administration in records management
inspections.

F. Information may be disclosed to
contractors, grantees, consultants, or
volunteers performing or working on a
contract, service, grant, cooperative
agreement, job, or other activity for the
Board and who have a need to have
access to the information in the
performance of their duties or activities
for the Board.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

The FRRS records will be stored in
digital format on a digital storage
device. Long-term FRRS Data System
records will be stored on magnetic tape
format. All record storage procedures
are in accordance with current
applicable regulations.

RETRIEVABILITY:

Records are retrievable by database
management systems software designed
to retrieve FRRS elements based upon
role-based user access privileges.
Records are retrievable by the FRRS user
name.

SAFEGUARDS:

The Board has minimized the risk of
unauthorized access to the system by
establishing a secure environment for
exchanging electronic information.
Physical access uses a defense in-depth
approach restricting access at each layer
closest to where the actual system
resides. The entire complex is patrolled
by security during non-business hours.
Physical access to the data system
housed within the facility is controlled
by a computerized badge reading
system. Multiple levels of security are
maintained via dual factor
authentication for access using
biometrics. The computer system offers
a high degree of resistance to tampering
and circumvention. This system limits
data access to Board and contract staff
on a need-to-know basis, and controls
individuals’ ability to access and alter
records within the system. All users of
the system of records are given a unique
user identification (ID) with personal
identifiers. All interactions between the
system and the authorized individual
users are recorded.

RETENTION AND DISPOSAL:

The Board will retain and dispose of
these records in accordance with
National Archives and Records
Administration General Records
Schedule 20, Item 1.c. This schedule
provides disposal authorization for
electronic files and hard copy printouts

created to monitor system usage,
including but not limited to log-in files,
audit trail files, system usage files, and
cost-back files used to access charges for
system use. Records will be deleted or
destroyed when the Board determines
they are no longer needed for
administrative, legal, audit, or other
program purposes.

SYSTEM MANAGERS AND ADDRESS:

Michael Wood, Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DC 20006.

NOTIFICATION PROCEDURE:

Any individual who wants to know
whether this system of records contains
a record about him or her, who wants
access to his or her record, or who
wants to contest the contents of a record
should make a written request to the
system manager.

RECORD ACCESS PROCEDURES:

A request for record access shall
follow the directions described under
Notification Procedure and will be
addressed to the system manager at the
address listed above.

CONTESTING RECORDS PROCEDURES:

If you wish to contest a record in the
system of records, contact the system
manager and identify the record to be
changed, identify the corrective action
sought, and provide a written
justification.

RECORD SOURCE CATEGORIES:

Information is obtained from
individuals who have had or seek to
have their identity authenticated except
that a password and a username are
explicitly self-assigned by the user
registering to gain access to
FederalReporting.gov.

Ivan J. Flores,

Paralegal Specialist, Recovery Accountability
and Transparency Board.

[FR Doc. E9-19160 Filed 8—10-09; 8:45 am]
BILLING CODE 6820-GA-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0050]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Live Swine, Pork and
Pork Products, and Swine Semen From
the European Union

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the importation of live
swine, pork and pork products, and
swine semen from the European Union.
DATES: We will consider all comments
that we receive on or before October 13,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=Docket
Detail&d=APHIS-2009-0050 to submit
or view comments and to view
supporting and related materials
available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0050,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0050.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in Room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 6902817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
importation of live swine, pork and pork
products, and swine semen from the
European Union, contact Dr. James
Davis, Senior Staff Veterinarian,
Technical Trade Services—Animals,
National Center for Import and Export,
VS, APHIS, 4700 River Road, Unit 39,
Riverdale, MD 20737; (301) 734—-0694.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: Importation of Live Swine, Pork
and Pork Products, and Swine Semen
from the European Union.
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OMB Number: 0579-0218.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the United States
Department of Agriculture is authorized,
among other things, to prohibit or
restrict the importation and interstate
movement of animals and animal
products to prevent the introduction
into and dissemination within the
United States of livestock diseases and
pests. To carry out this mission, APHIS
regulates the importation of animals and
animal products into the United States.
The regulations are contained in title 9,
parts 92 through 98, of the Code of
Federal Regulations.

Under 9 CFR 94.24 and 98.38,
breeding swine, pork and pork products,
and swine semen from a defined region
of the European Union (‘“‘the APHIS-
defined EU CSF region”’) must be
accompanied by certificates stating that
certain requirements related to origin,
movement, testing, and other matters
specified in the regulations have been
met.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.9996361 hours per response.

Respondents: Importers of breeding
swine, pork and products, and swine
semen; foreign national government
officials and salaried veterinary officers.

Estimated annual number of
respondents: 25.

Estimated annual number of
responses per respondent: 329.80.

Estimated annual number of
responses: 8,245.

Estimated total annual burden on
respondents: 8,242 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 5th day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-19206 Filed 8-10-09; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0060]

Notice of Request for Extension of
Approval of an Information Collection;
Tuberculosis Testing of Imported
Cattle

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for tuberculosis testing of
imported cattle.

DATES: We will consider all comments
that we receive on or before October 13,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=Docket
Detail&d=APHIS-2009-0060 to submit
or view comments and to view
supporting and related materials
available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS—-2009-0060,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0060.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding regulations for
tuberculosis testing of imported cattle,
contact Dr. Betzaida Lopez, Staff
Veterinarian, Technical Trade Services
Team—Animals, National Center for
Import and Export, VS, APHIS, 4700
River Road, Unit 39, Riverdale, MD
20737; (301) 734-5677. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: Tuberculosis Testing of
Imported Cattle.

OMB Number: 0579-0224.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the United States
Department of Agriculture is authorized,
among other things, to prohibit or
restrict the importation and interstate
movement of animals and animal
products to prevent the introduction
into and dissemination within the
United States of livestock diseases and
pests. To carry out this mission, APHIS
regulates the importation of animals and
animal products into the United States.
Regulations concerning the importation
of animals are contained in 9 CFR part
93. Subpart D of part 93 pertains to the
importation of ruminants, including
cattle.

The regulations in subpart D include
requirements to ensure that cattle
imported into the United States are free
of bovine tuberculosis. Among other
things, subpart D requires an import
permit for cattle from Mexico and
certain other countries, and requires
that the application for the import
permit list the specific location of all
premises that the cattle to be imported
have been on. Additionally, subpart D
requires certification regarding the
tuberculosis history of the herds from
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which a group of cattle is assembled for
export to the United States. This
information is necessary to allow APHIS
to ensure that the cattle to be imported
are free of tuberculosis, thereby
protecting the health of U.S. livestock.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.8258331 hours per response.

Respondents: Officials of the national
government of regions from which the
cattle originate and salaried veterinary
officials of exporting regions.

Estimated annual number of
respondents: 80,075.

Estimated annual number of
responses per respondent: 1.253512.

Estimated annual number of
responses: 100,375.

Estimated total annual burden on
respondents: 82,893 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 5th day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-19209 Filed 8—10-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0052]

Notice of Revision and Request for
Extension of Approval of an
Information Collection; Importation of
Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
revise an information collection
associated with regulations to allow
importation of certain fruits and
vegetables into the United States and to
request extension of approval of the
information collection.

DATES: We will consider all comments
that we receive on or before October 13,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?
main=DocketDetail&d=APHIS-2009-
0052 to submit or view comments and
to view supporting and related materials
available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0052,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0052.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on the importation of fruits
and vegetables, contact Ms. Donna L.
West, Senior Import Specialist,

Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737—
1231; (301) 734-5298. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: Importation of Fruits and
Vegetables.

OMB Number: 0579-0316.

Type of Request: Revision and
extension of approval of an information
collection.

Abstract: As authorized by the Plant
Protection Act (PPA, 7 U.S.C. 7701 et
seq.), the Secretary of Agriculture may
prohibit or restrict the importation,
entry, exportation, or movement in
interstate commerce of any plant, plant
product, biological control organism,
noxious weed, means of conveyance, or
other article if the Secretary determines
that the prohibition or restriction is
necessary to prevent a plant pest or
noxious weed from being introduced
into or disseminated within the United
States. This authority has been
delegated to the Animal and Plant
Health Inspection Service (APHIS).
APHIS regulations authorized by the
PPA concerning the importation of
fruits and vegetables are contained in
“Subpart—Fruits and Vegetables”
(319.56—1 through 319.56—49).

Under these regulations, certain fruits
and vegetables may be imported into the
United States under specific conditions
to prevent the introduction of plant
pests into the United States. These
conditions involve the use of
information collection activities,
including the issuance of permits and
phytosanitary certificates, trapping
surveys, labeling of boxes, and
recordkeeping.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

This information collection includes
information collection requirements
currently approved by OMB control
numbers 0579-0293, ‘Revision of Fruits
and Vegetables Import Regulations,”
and 0579-0316, “Importation of Fruits
and Vegetables.” After OMB approves
and combines the burden for both
collections under a single collection
(0579-0316), the Department will retire
number 0579-0293.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning this
information collection activity. These
comments will help us:
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(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies, e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
1.5103216 hours per response.

Respondents: Importers, exporters,
and foreign national plant protection
organizations.

Estimated annual number of
respondents: 2,959.

Estimated annual number of
responses per respondent: 27.748901.

Estimated annual number of
responses: 82,109.

Estimated total annual burden on
respondents: 124,011 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 5th day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-19210 Filed 8-10-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0061]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Products of Poultry and
Birds

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations restricting the importation of
products of poultry and birds into the
United States in order to prevent the
introduction of poultry disease.

DATES: We will consider all comments
that we receive on or before October 13,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?
main=DocketDetail&d=APHIS-2009-
0061 to submit or view comments and
to view supporting and related materials
available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0061,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0061.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding regulations for
the importation of products of poultry
and birds, contact Dr. Lynette Williams,
Senior Staff Veterinarian, Technical
Trade Services Team—Products,
National Center for Import and Export,
VS, APHIS, 4700 River Road Unit 40,
Riverdale, MD 20737; (301) 734-3277.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.
SUPPLEMENTARY INFORMATION:

Title: Importation of Products of
Poultry and Birds.

OMB Number: 0579-0141.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the United States
Department of Agriculture is authorized,
among other things, to prohibit or
restrict the importation and interstate
movement of animals and animal
products to prevent the introduction
into and dissemination within the
United States of livestock diseases and
pests. To carry out this mission, APHIS
regulates the importation of animals and
animal products into the United States.
The regulations are contained in title 9,
parts 92 through 98, of the Code of
Federal Regulations.

Part 94, § 94.6, governs the
importation of carcasses, parts or
products of carcasses, and eggs (other
than hatching eggs) of poultry, game
birds, and other birds to prevent the
introduction of exotic Newcastle disease
(END) and highly pathogenic avian
influenza subtype H5N1 into the United
States. Various conditions for
importation apply.

These conditions include four
information collection activities: (1) A
certificate of origin that must be issued,
(2) serial numbers that must be
recorded, (3) records that must be
maintained, and (4) cooperative service
agreements that must be signed.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
1.14285 hours per response.
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Respondents: Full-time salaried
veterinarians employed by the national
government of the exporting region.

Estimated annual number of
respondents: 4.

Estimated annual number of
responses per respondent: 1.75.

Estimated annual number of
responses: 7.

Estimated total annual burden on
respondents: 8 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 5th day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9—19205 Filed 8—-10-09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2009-0025]

Codex Alimentarius Commission:
Meeting of the Fifteenth Session of the
Codex Committee on Fresh Fruits and
Vegetables

AGENCY: Office of the Acting Under
Secretary for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Acting
Under Secretary for Food Safety, U.S.
Department of Agriculture (USDA), and
the Agricultural Marketing Service
(AMS), Fruit and Vegetable Programs,
USDA, are sponsoring a public meeting
on September 17, 2009. The objective of
the public meeting is to provide
information and receive public
comments on agenda items and draft
United States positions that will be
discussed at the 15th Session of the
Codex Committee on Fresh Fruits and
Vegetables (CCFFV) of the Codex
Alimentarius Commission (Codex). The
Acting Under Secretary for Food Safety
and AMS recognize the importance of
providing interested parties the
opportunity to obtain background
information on the 15th Session of the
CCFFV and to address items on the
agenda.

DATES: The public meeting is scheduled
for Thursday, September 17, 2009, at 10
a.m. to 12 p.m.

ADDRESSES: The public meeting will be
held in Room 2068, USDA South
Building at 1400 Independence Ave.,
SW., Washington, DC 20250. Documents
related to the 15th CCFFV Session will
be accessible via the World Wide Web
at the following address: http://
www.codexalimentarius.net/
current.asp.

The U.S. Delegate to the 15th Session
of the CCFFV invites interested U.S.
parties to submit their comments
electronically to the following e-mail
address dorian.lafond@usda.gov.

For Further Information About the
15th CCFFV Session Contact: Dorian
LaFond, International Standards
Coordinator, AMS Fruit and Vegetable
Programs, Stop 0235, 1400
Independence Ave., SW., Washington,
DC 20250, Telephone: (202) 690—4944,
E-mail: dorian.lafond@usda.gov.

For Further Information About the
Public Meeting Contact: Doreen Chen-
Moulec, Staff Officer, U.S. Codex Office,
Food Safety and Inspection Service,
U.S. Department of Agriculture, 1400
Independence Avenue, SW.,
Washington, DC 20250, Telephone:
(202) 205-7760, E-mail: doreen.chen-
moulec@fsis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius (Codex) was
established in 1963 by two United
Nations organizations, the Food and
Agriculture Organization and the World
Health Organization. Through adoption
of food standards, codes of practice, and
other guidelines developed by its
committees, and by promoting their
adoption and implementation by
governments, Codex seeks to protect the
health of consumers and ensure that fair
practices are used in trade. The CCFFV
is hosted by Mexico.

Issues To Be Discussed at the Public
Meeting

The following items on the Agenda
for the 15th CCFFV Session will be
discussed during the public meeting:

e Matters Arising from the Codex
Alimentarius Commission and other
Codex Committees;

e Matters Arising from other
International Organizations on the
Standardization of Fresh Fruits and
Vegetables;

e United Nations Economic
Commission for Europe (UNECE)
Standards for Fresh Fruits and
Vegetables: (i) UNECE Standard for
Apples (FFV-50); (ii) UNECE Standard
for Avocados (FFV—42);

o Draft Section 6 ‘“Marking or
Labeling” (Draft Standard for Bitter
Cassava);

¢ Draft Standard for Apples;

¢ Proposed Draft Standard for
Avocado (revision) (N19-2008);

e Proposed Draft Standard for Chili
Peppers (N17-2008);

¢ Proposed Draft Standard for Tree
Tomato (N18—2008);

¢ Layout for Codex Standards for
Fresh Fruits and Vegetables;

¢ Proposed Layout for Codex
Standards for Fresh Fruits and
Vegetables—Comments in Response to
CL 2008/13-FFV;

¢ Glossary of Terms used in the
Proposed Layout for Codex Standards
on Fresh Fruits and Vegetables;

¢ Proposals for Amendments to the
Priority List for the Standardization of
Fresh Fruits and Vegetables—CL 2008/
13-FFV.

Each issue listed will be fully
described in documents distributed, or
to be distributed, by the Secretariat prior
to the meeting. Members of the public
may access copies of these documents
via the World Wide Web at the
following address: http://
www.codexalimentarius.net/
current.asp.

Public Meeting

At the September 17, 2009 public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to the U.S.
Delegate for the 15th CCFFV Session,
Dorian LaFond (see ADDRESSES). Written
comments should state that they relate
to activities of the 15th CCFFV Session.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations/
2009 Notices Index/. FSIS will also
make copies of this Federal Register
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.
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Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/news_and_events/
email subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on August 5,
2009.
Karen Stuck,
U.S. Manager for Codex Alimentarius.
[FR Doc. E9-19117 Filed 8-10-09; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Requirements for Patent Applications
Containing Nucleotide Sequence and/
or Amino Acid Sequence Disclosures

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTO), as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on the revision of a continuing
information collection, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before October 13,
2009.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: Susan.Fawcett@uspto.gov.
Include A0651-0024 comment@ in the
subject line of the message.

e Fax:571-273—-0112, marked to the
attention of Susan K. Fawcett.

e Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, Administrative Management
Group, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450.

e Federal Rulemaking Portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Robert A. Clarke,
Director, Office of Patent Legal
Administration, United States Patent
and Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450; by
telephone at 571-272-7735; or by e-mail
to Robert.Clarke@uspto.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

Patent applications that contain
nucleotide and/or amino acid sequence
disclosures must include a copy of the
sequence listing in accordance with the
requirements in 37 CFR 1.821-1.825.
The rules of practice require applicants
to submit these sequence listings in a
standard international format that is
consistent with World Intellectual
Property Organization (WIPO) Standard
ST.25 (1998). Applicants may submit
sequence listings for both U.S. and
international patent applications.

The USPTO uses the sequence listings
during the examination process to
determine the patentability of the
associated patent application. Sequence
listings are also disclosed as part of the
published patent application or issued
patent. Sequence listings that are
extremely long (files larger than 600K or
approximately 300 printed pages) are
published only in electronic form and
are available to the public on the
USPTO sequence data Web page.

The sequence listing required by 37
CFR 1.821(c) for U.S. patent
applications may be submitted on
paper, compact disc (CD), or through
EFS—Web, the USPTO’s online filing
system. Sequence listings for
international applications may be
submitted on paper or through EFS—
Web only, though sequence listings that
are too large to be filed electronically
through EFS—Web may be submitted on
a separate CD. Applicants may use EFS—
Web to file a sequence listing online
with a patent application or subsequent
to a previously filed application.

Under 37 CFR 1.821(e)—(f), applicants
must also submit a copy of the sequence
listing in a computer-readable form@
(CRF) with a statement indicating that
the CRF copy of the sequence listing is
identical to the paper or CD copy
required by 1.821(c). Applicants may
submit the CRF copy of the sequence
listing to the USPTO on CD or other
acceptable media as provided in 37 CFR
1.824. Sequence listings that are
submitted online through EFS—-Web in
the proper text format do not require a
separate CRF copy or the associated
statement.

If the CRF sequence listing in a new
application is identical to the CRF
sequence listing of another application
that the applicant already has on file at
the USPTO, 37 CFR 1.821(e) permits the
applicant to refer to the CRF listing in
the other application rather than having
to submit a duplicate copy of the CRF
listing for the new application. In such
a case, the applicant may submit a letter
identifying the application and CRF
sequence listing that is already on file
and stating that the sequence listing
submitted in the new application is
identical to the CRF copy already filed
with the previous application. The
USPTO is proposing to add a new form
to this collection, Request for Transfer
of a Computer Readable Form Under 37
CFR 1.821(e) (PTO/SB/93), in order to
assist customers in submitting this
statement.

This information collection contains
the sequence listings that are submitted
with biotechnology patent applications.
Information pertaining to the filing of
the initial patent application itself is
collected under OMB Control Number
0651-0032, and international
applications submitted under the Patent
Cooperation Treaty (PCT) are covered
under OMB Control Number 0651-0021.

II. Method of Collection

By mail, hand delivery, or
electronically to the USPTO.

II1. Data

OMB Number: 0651-0024.

Form Number(s): PTO/SB/93.

Type of Review: Revision of a
currently approved collection.

Affected Public: Individuals or
households; businesses or other for-
profits; and not-for-profit institutions.

Estimated Number of Respondents:
19,750 responses per year.

Estimated Time Per Response: The
USPTO estimates that it will take the
public approximately six minutes (0.10
hours) to one hour and 20 minutes (1.33
hours) to gather the necessary
information, prepare the form or
sequence listing, and submit it to the
USPTO.

Estimated Total Annual Respondent
Burden Hours: 7,254 hours per year.

Estimated Total Annual Respondent
Cost Burden: $725,400 per year. The
USPTO expects that the information in
this collection will be prepared by
paraprofessionals at an estimated rate of
$100 per hour. Therefore, the USPTO
estimates that the respondent cost
burden for this collection will be
approximately $725,400 per year.
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Item Estimated time for response annual annual
responses burden hours
Sequence Listing in Application (paper) .........cccoceenen. 1 hour and 20 MINUEES ........ccceveiiiiiiiee s 3,450 4,589
Sequence Listing in Application (CD) ........cccccoevveeennen. 15 minutes 865 216
Electronic Sequence Listing in Application (EFS— | 10 minutes 12,935 2,199
Web).
Request for Transfer of a Computer Readable FOrm | 6 MINUEES .........cccciiiiieiiiieneneeeee e 2,500 250
under 37 CFR 1.821(e) (PTO/SB/93).
103 €= L S 19,750 7,254

Estimated Total Annual Non-hour
Respondent Cost Burden: $920,959 per
year. There are no maintenance costs
associated with this collection. The
USPTO provides free software for
creating and validating the format of
sequence listings prior to submission.
However, this collection does have
annual (non-hour) costs in the form of
fees, capital start-up costs,
recordkeeping costs, and postage costs.

There is no separate filing fee for
submitting a sequence listing as part of
a U.S. patent application. While there is
also no filing fee for a sequence listing
filed in an international application, the
basic international filing fee only covers
the first 30 pages of the application. As
a result, there is a $13 fee per page that
is added to the international filing fee
for each page over 30 pages. The average
length of a paper sequence listing in an
international application is 150 pages,
which would carry an additional fee of
$1,950 if the international application
were already at least 30 pages long
without the listing. The USPTO
estimates that approximately 380 of the
3,450 paper sequence listings submitted
per year will be for international
applications, for a total of $741,000 per
year in page fees. There are no page fees
for sequence listings that are submitted
via EFS—Web in the proper text format.

Under 37 CFR 1.16(s) and 1.492(j),
both U.S. and international patent
applications that include lengthy paper
sequence listings may be subject to an
application size fee. For applications
with paper sequences listings that
exceed 100 pages, the application size
fee is $270 (or $135 for small entities)
for each additional 50 pages or fraction
thereof. The USPTO estimates that
approximately 120 applications with
long paper sequence listings from large
entities will incur an average
application size fee of $810, and
approximately 95 applications with long
paper sequence listings from small
entities will incur an average
application size fee of $405, for a total
of $135,675 per year. Therefore, this
collection has a total of $876,675 in fees
per year.

There are capital start-up costs
associated with submitting sequence
listings and CRF copies to the USPTO
on CD. Applicants who submit sequence
listings on CD must submit two copies
of the CD (or three copies for
international applications) along with a
transmittal letter stating that the copies
are identical. This process requires
additional supplies, including blank
recordable CD media and padded
envelopes for shipping. The USPTO
estimates that the cost of these supplies
will be approximately $3 per CD
submission and that it will receive
approximately 865 CD submissions per
year, for a total of $2,595. In addition,
customers who submit sequence listings
on paper or CD must also submit a
separate CRF copy of the listing, which
may be submitted on CD. The USPTO
estimates that it will receive
approximately 4,315 CRF copies for
paper and CD sequence listings at an
estimated cost of $2 per copy, for a total
of $8,630. Therefore, this collection has
total capital start-up costs of $11,225 per
year.

Applicants who submit sequence
listings on CD may also incur
recordkeeping costs. The USPTO
advises applicants to retain a back-up
copy of CD submissions and associated
documentation for their records. The
USPTO estimates that it will take
applicants five minutes to produce a
back-up CD copy and two minutes to
print copies of documentation, for a
total of seven minutes (0.12 hours) to
make a back-up copy of the CD
submission. The USPTO estimates that
approximately 865 CD submissions will
be received per year, for a total of 104
hours for making back-up CD copies.
The USPTO expects that these back-up
copies will be prepared by
paraprofessionals at an estimated rate of
$100 per hour, for a recordkeeping cost
of $10,400 per year.

There are also recordkeeping costs
associated with submitting sequence
listings online using EFS-Web. The
USPTO recommends that customers
print and retain a copy of the
acknowledgment receipt after a

successful online submission. The
USPTO estimates that it will take five
seconds (0.001 hours) to print a copy of
the acknowledgment receipt and that
approximately 12,935 sequence listings
per year will be submitted via EFS-Web,
for a total of approximately 13 hours per
year for printing this receipt. The
USPTO expects that these receipts will
be printed by paraprofessionals at an
estimated rate of $100 per hour, for a
recordkeeping cost of $1,300 per year.
Therefore, this collection has total
recordkeeping costs of $11,700 per year
associated with retaining copies of CDs
and acknowledgment receipts.

Customers may incur postage costs
when submitting a sequence listing to
the USPTO by mail. Mailed submissions
may include the sequence listing on
either paper or CD, the CRF copy of the
listing on CD, and a transmittal letter
containing the required identifying
information. The USPTO estimates that
the average postage cost for a paper or
CD sequence listing submission will be
$4.95 and that 4,315 sequence listings
will be mailed to the USPTO per year,
for a total postage cost of $21,359 per
year.

The total non-hour respondent cost
burden for this collection in the form of
fees, capital start-up costs,
recordkeeping costs, and postage costs
is estimated to be $920,959 per year.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, e.g., the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
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approval of this information collection;
they also will become a matter of public
record.

Dated: August 4, 2009.
Susan K. Fawcett,

Records Officer, USPTO, Office of the Chief
Information Officer, Administrative
Management Group.

[FR Doc. E9—19179 Filed 8—-10-09; 8:45 am)]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Submission for OMB Review;
Comment Request

The United States Patent and
Trademark Office (USPTO) will submit
to the Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35).

Agency: United States Patent and
Trademark Office (USPTO).

Title: Customer Panel Quality Survey.

Form Number(s): None.

Agency Approval Number: 0651—
0057.

Type of Request: Revision of a
currently approved collection.

Burden: 406 hours.

Number of Respondents: 2,386
responses.

Avg. Hours per Response: The USPTO
estimates that it takes the public
approximately 10 minutes (0.17 hours)
to complete either the paper or the
online survey. This includes the time to
gather the necessary information,
respond to the survey, and submit it to
the USPTO.

Needs and Uses: Individuals who
work at firms that file more than six
patent applications a year use the
Customer Panel Quality Survey to
provide the USPTO with their
perceptions of examination quality. The
USPTO uses the feedback gathered from
the survey to assist them in targeting
key areas for examination quality
improvement and to identify important
areas for examiner training.

Affected Public: Individuals or
households; business or other for profit;
and not-for-profit institutions.

Frequency: Semi-annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Nicholas A. Fraser,
e-mail:
Nicholas A. Fraser@omb.eop.gov.

Once submitted, the request will be
publically available in electronic format
through the Information Collection
Review page at http://www.reginfo.gov.

Paper copies can be obtained by:

* E-mail: Susan.Fawcett@uspto.gov.
Include “0651-0057 Customer Panel
Quality Survey copy request” in the
subject line of the message.

*  Fax:571-273-0112, marked to the
attention of Susan K. Fawcett.

* Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, Administrative Management
Group, U.S. Patent and Trademark
Office, P.O. Box 1450, Alexandria, VA
22313-1450.

Written comments and
recommendations for the proposed
information collection should be sent on
or before September 10, 2009 to
Nicholas A. Fraser, OMB Desk Officer,
via e-mail at Nicholas A._
Fraser@omb.eop.gov or by fax to 202—
395-5167, marked to the attention of
Nicholas A. Fraser.

Dated: August 4, 2009.

Susan K. Fawcett,

Records Officer, USPTO, Office of the Chief
Information Officer, Administrative
Management Group.

[FR Doc. E9-19177 Filed 8-10-09; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-865]

Certain Hot—Rolled Carbon Steel Flat
Products from the People’s Republic
of China: Final Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 11, 2009.

FOR FURTHER INFORMATION CONTACT: Toni
Dach or Paul Walker, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—1655 and (202)
482-0413, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 3, 2008, the Department
of Commerce (“Department”’) published
a notice of opportunity to request an
administrative review of the
antidumping duty order on certain hot—
rolled carbon steel flat products from
the People’s Republic of China (“PRC”)
for the period of review (“POR”)
November 1, 2007, through October 31,
2008. See Antidumping or
Countervailing Duty Order, Finding, or

Suspended Investigation; Opportunity
to Request Administrative Review, 73
FR 65288 (November 3, 2008). On
December 1, 2008, Nucor Corporation
(“Nucor”), a domestic producer of
certain hot-rolled carbon steel flat
products, requested that the Department
conduct an administrative review of
Baosteel Group Corporation, Shanghai
Baosteel International Economic &
Trading Co., Ltd., and Baoshan Iron and
Steel Co., Ltd. (collectively ‘“Baosteel”).1
On December 1, 2008, ArcelorMittal
USA, Inc. (““ArcelorMittal”’), a domestic
producer of certain hot-rolled steel flat
products, requested that the Department
conduct an administrative review of
Angang Steel Company, Ltd., Angang
Group International Trade Corporation,
New Iron and Steel Co., Ltd., Angang
Group Hong Kong Co., Ltd., Anshan
Iron & Steel Group, and all affiliated
entities (collectively “Angang”); and
Shanghai Baosteel Group Corporation,
Baosteel Group International Trade
Corp., and Baoshan Iron and Steel Co.,
Ltd. (also collectively ‘“Baosteel”’).2 On
December 24, 2008, the Department
published a notice of initiation of an
antidumping duty administrative review
on certain hot-rolled carbon steel flat
products from the PRC. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 73 FR 79055
(December 24, 2008). On March 18,
2009, ArcelorMittal submitted a timely
withdrawal of its request for review of
Baosteel and Angang.

On June 26, 2009, we rescinded this
review with respect to Angang based on
ArcelorMittal’s withdrawal of their
request for review, and preliminarily
rescinded this review with respect to
Baosteel based on evidence on the
record indicating that Baosteel made no
entries of subject merchandise into the
United States during the POR. See
Rescission and Preliminary Rescission
of Antidumping Duty Administrative
Review: Certain Hot Rolled Carbon Steel
Flat Products from The People’s
Republic of China, 74 FR 30525 (June
26, 2009) (“Preliminary Rescission’).
We invited interested parties to submit
comments on our Preliminary
Rescission. We did not receive any
comments on our Preliminary
Rescission.

1Baosteel consists of the following five entities:
Baosteel Group Corporation, Shanghai Baosteel
International Economic & Trading Co., Ltd.,
Shanghai Baosteel Group Corporation, Baosteel
Group International Trade Corp., and Baoshan Iron
and Steel Co., Ltd.

2 As noted above, Baosteel consists of the five
entities listed in footnote 1.
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Scope of the Order

For purposes of this review, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non—metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat—rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this review.

Specifically included within the
scope of this review are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (“IF”’))
steels, high strength low alloy (“HSLA”)
steels, and the substrate for motor
lamination steels. IF steels are
recognized as low carbon steels with
micro—alloying levels of elements such
as titanium or niobium (also commonly
referred to as columbium), or both,
added to stabilize carbon and nitrogen
elements. HSLA steels are recognized as
steels with micro—alloying levels of
elements such as chromium, copper,
niobium, vanadium, and molybdenum.
The substrate for motor lamination
steels contains micro—alloying levels of
elements such as silicon and aluminum.

Steel products included in the scope
of this review, regardless of definitions
in the Harmonized Tariff Schedule of
the United States (“HTSUS”), are
products in which: i) iron predominates,
by weight, over each of the other
contained elements; ii) the carbon
content is 2 percent or less, by weight;
and, iii) none of the elements listed
below exceeds the quantity, by weight,
respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided

above are within the scope of this
review unless otherwise excluded. The
following products, by way of example,
are outside or specifically excluded
from the scope of this review:

¢ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society
for Testing and Materials (“ASTM”)
specifications A543, A387, A514,
A517, A506).

e Society of Automotive Engineers
(“SAE”)/American Iron & Steel
Institute (“AISI”) grades of series
2300 and higher.

¢ Ball bearing steels, as defined in the
HTSUS.

¢ Tool steels, as defined in the
HTSUS.

¢ Silico-manganese (as defined in the
HTSUS) or silicon electrical steel
with a silicon level exceeding 2.25
percent.

o ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

¢ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

e Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or
stamping and which have assumed
the character of articles or products
classified outside chapter 72 of the
HTSUS.

The merchandise subject to this
review is classified in the HTSUS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this review,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,

7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under review is dispositive.

Period of Review

The POR is November 1, 2007,
through October 31, 2008.

Final Rescission of Review

Because there is no information on
the record which indicates that Baosteel
made sales to the United States of
subject merchandise during the POR,
and because we did not receive any
comments on our Preliminary
Rescission, in accordance with 19 CFR
351.213(d)(3) and consistent with our
practice, we are rescinding this review
of the antidumping duty order on
certain hot-rolled carbon steel flat
products from the PRC for the period of
November 1, 2007, to October 31, 2008.3
The cash deposit rate for Baosteel will
continue to be the rate established in the
most recently completed segment of this
proceeding.

The Department will instruct U.S.
Customs and Border Protection (‘“CBP”’)
to assess antidumping duties on all
appropriate entries. Antidumping duties
shall be assessed at rates equal to the
cash deposit of estimated antidumping
duties required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(2). The Department will
issue appropriate assessment
instructions directly to CBP 15 days
after publication of this notice.

Notification to Importers

This notice serves as a final reminder
to importers for whom this review is
being rescinded, as of the publication
date of this notice, of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification Regarding APOs

This notice also serves as a reminder
to parties subject to administrative
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protective orders (“APO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is in accordance with
sections 751(a)(1) and 777(i)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: August 4, 2009.
John M. Andersen,
Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.
[FR Doc. E9—19224 Filed 8-10-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-351-840]

Certain Orange Juice from Brazil: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 6, 2009, the
Department of Commerce published its
preliminary results of the administrative
review of the antidumping duty order
on certain orange juice from Brazil. The
period of review (POR) is March 1,
2007, through February 29, 2008.

Based on our analysis of the
comments received, we have made
certain changes in the margin
calculations. Therefore, the final results
differ from the preliminary results. The
final weighted—average dumping
margins for the reviewed firms are listed
below in the section entitled “Final
Results of Review.”

EFFECTIVE DATE: August 11, 2009.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood or Miriam Eqab,
AD/CVD Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-3874 or (202) 482—
3693, respectively.

SUPPLEMENTARY INFORMATION:

Background

On April 6, 2009, the Department
published in the Federal Register the
preliminary results of administrative
review of the antidumping duty order
on certain orange juice from Brazil. See
Certain Orange Juice from Brazil:
Preliminary Results of Antidumping
Duty Administrative Review, 74 FR
15438 (Apr. 6, 2009) (Preliminary
Results).

We invited parties to comment on our
preliminary results of review. In May
2009, we received case briefs from the
petitioners (i.e., Florida Citrus Mutual,
A. Duda & Sons, Citrus World Inc., and
Southern Gardens Citrus Processing
Corporation) and the respondents (i.e.,
Fischer S.A. Comercio, Industria, and
Agricultura (Fischer) and Sucocitrico
Cutrale, S.A. (Cutrale)). Also in May
2009, we received rebuttal briefs from
the petitioners and the respondents.

The Department has conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The scope of this order includes
certain orange juice for transport and/or
further manufacturing, produced in two
different forms: (1) frozen orange juice
in a highly concentrated form,
sometimes referred to as frozen
concentrated orange juice for
manufacture (FCOJM); and (2)
pasteurized single—strength orange juice
which has not been concentrated,
referred to as not—from-concentrate
(NFC). At the time of the filing of the
petition, there was an existing
antidumping duty order on frozen
concentrated orange juice (FCOJ) from
Brazil. See Antidumping Duty Order;
Frozen Concentrated Orange Juice from
Brazil, 52 FR 16426 (May 5, 1987).
Therefore, the scope of this order with
regard to FCOJM covers only FCOJM
produced and/or exported by those
companies which were excluded or
revoked from the pre—existing
antidumping order on FCO]J from Brazil
as of December 27, 2004. Those
companies are Cargill Citrus Limitada,
Coinbra—Frutesp (SA), Cutrale, Fischer,
and Montecitrus Trading S.A.

Excluded from the scope of the order
are reconstituted orange juice and
frozen concentrated orange juice for
retail (FCOJR). Reconstituted orange
juice is produced through further
manufacture of FCOJM, by adding
water, oils and essences to the orange
juice concentrate. FCOJR is
concentrated orange juice, typically at
42 Brix, in a frozen state, packed in
retail-sized containers ready for sale to

consumers. FCOJR, a finished consumer
product, is produced through further
manufacture of FCOJM, a bulk
manufacturer’s product.

The subject merchandise is currently
classifiable under subheadings
2009.11.00, 2009.12.25, 2009.12.45, and
2009.19.00 of the Harmonized Tariff
Schedule of the United States (HTSUS).
These HTSUS subheadings are provided
for convenience and for customs
purposes only and are not dispositive.
Rather, the written description of the
scope of the order is dispositive.

Period of Review

The POR is March 1, 2007, through
February 29, 2008.

Cost of Production

As discussed in the preliminary
results, we conducted an investigation
to determine whether Cutrale and
Fischer made home market sales of the
foreign like product during the POR at
prices below their costs of production
(COP) within the meaning of section
773(b) of the Act. See Preliminary
Results, 74 FR at 15442. For these final
results, we performed the cost test
following the same methodology as in
the Preliminary Results, except as
discussed in the Issues and Decision
Memorandum (the Decision Memo).

We found 20 percent or more of each
respondent’s sales of a given product
during the reporting period were at
prices less than the weighted—average
COP for this period. Thus, we
determined that these below—cost sales
were made in “substantial quantities”
within an extended period of time and
at prices which did not permit the
recovery of all costs within a reasonable
period of time in the normal course of
trade. See sections 773(b)(1) and (2) of
the Act.

Therefore, for purposes of these final
results, we found that Cutrale and
Fischer made below—cost sales not in
the ordinary course of trade.
Consequently, we disregarded these
sales for each respondent and used the
remaining sales as the basis for
determining normal value pursuant to
section 773(b)(1) of the Act.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
administrative review, and to which we
have responded, are listed in the
Appendix to this notice and addressed
in the Decision Memo, which is adopted
by this notice. Parties can find a
complete discussion of all issues raised
in this review and the corresponding
recommendations in this public
memorandum, which is on file in the
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Central Records Unit, room 1117, of the
main Department Building.

In addition, a complete version of the
Decision Memo can be accessed directly
on the Web at http://ia.ita.doc.gov/frn/.
The paper copy and electronic version
of the Decision Memo are identical in
content.

Changes Since the Preliminary Results

Based on our analysis of the
comments received, we have made
certain changes to the margin
calculations. These changes are
discussed in the relevant sections of the
Decision Memo.

Final Results of Review

We determine that the following
weighted—average margin percentages
exist for the period March 1, 2007,
through February 29, 2008:

Manufacturer/Exporter Percent Margin

Fischer S.A. Comercio,
Industria, and
Agricultura .................

Sucocitrico Cutrale, S.A.

0.00
217

Assessment

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries.

We have calculated importer—specific
ad valorem duty assessment rates based
on the ratio of the total amount of
antidumping duties calculated for the
examined sales to the total entered
value of the sales. We will instruct CBP
to assess antidumping duties on all
appropriate entries covered by this
review if any importer—specific
assessment rate calculated in the final
results of this review is above de
minimis (i.e., less than 0.50 percent).
The Department intends to issue
assessment instructions to CBP 15 days
after the date of publication of these
final results of review.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003). This
clarification will apply to entries of
subject merchandise during the POR
produced by companies included in
these final results of review for which
the reviewed companies did not know
their merchandise was destined for the
United States. In such instances, we will
instruct CBP to liquidate unreviewed
entries at the all-others rate established
in the less—than-fair—value (LTFV)
investigation if there is no rate for the
intermediate company(ies) involved in
the transaction.

Cash Deposit Requirements

Further, the following deposit
requirements will be effective for all
shipments of certain orange juice from
Brazil entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of this administrative review, as
provided for by section 751(a)(2)(C) of
the Act: 1) the cash deposit rates for the
reviewed companies will be the rates
shown above, except if the rate is less
than 0.50 percent, de minimis within
the meaning of 19 CFR 351.106(c)(1),
the cash deposit will be zero; 2) for
previously investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific
rate published for the most recent
period; 3) if the exporter is not a firm
covered in this review, or the LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and 4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 16.51
percent, the all-others rate established
in the LTFV investigation. See
Antidumping Duty Order: Certain
Orange Juice from Brazil, 72 FR 12183
(Mar. 9, 2006). These deposit
requirements shall remain in effect until
further notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility,
under 19 CFR 351.402(f)(2), to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification to Interested Parties

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results of review in accordance with
sections 751(a)(1) and 777(i)(1) of the

Act and section 351.221(b)(5) of the
Department’s regulations.

Dated: August 4, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix - Issues in Decision
Memorandum

1. Offsetting of Negative Margins

2. Constructed Export Price Offset for
Cutrale

3. Capping of Certain Revenues
Received by Cutrale by the Amount of
Reported Expenses

4. Calculation of the Indirect Selling
Expense Ratios for Cutrale’s U.S.
Affilates, Citrus Products Inc. and
Cutrale Citrus Juices

5. Ministerial Errors for Cutrale

6. Calculation of the Denominator used
in the General and Administrative
(G&A) and Financial Expense Ratios for
Cutrale

7. Classification of Amortized Goodwill
for Cutrale

8. Including Adiantamentos Sobre
Contraltos de Cambio Financing Costs
in Cutrale’s Financial Expense Ratio

9. Conversion of U.S. Sales of NFC for
Fischer from Gallons to Pounds Solids
10. Calculation of International Freight
Expenses for Fischer

11. Window Period Sales for Fischer
12. Calculation of Fischer’s U.S. Dollar
Borrowing Rate

13. Raw Material Cost—Allocation
Methodology for Fischer

14. Capitalized Costs Related to the
Videira Plant for Fischer

15. Omission of Certain Costs in
Calculating Fischer’s Cost of
Manufacture

16. Calculation of the G&A Expense
Ratio for Fischer

17. Calculation of the Financial Expense
Ratio for Fischer

[FR Doc. E9—19223 Filed 8—10-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XQ77

Caribbean Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Caribbean Fishery
Management Council (Council) and its
Administrative Committee will hold
meetings.
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DATES: The meetings will be held on
September 1-2, 2009. The Council will
convene on Tuesday, September 1,
2009, from 9 a.m. to 5 p.m., and the
Administrative Committee will meet
from 5:15 p.m. to 6 p.m. They will
reconvene on Wednesday, September 2,
2009, from 8:30 a.m. to 5 p.m.

ADDRESSES: The meetings will be held at
the Courtyard by Marriott Aguadilla
Hotel, located in West Parade/Belt Road,
Ramey Base, Aguadilla, Puerto Rico.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico 00918-1920;
telephone: (787) 766—5926.

SUPPLEMENTARY INFORMATION: The
Council will hold its 132nd regular
Council meeting to discuss the items
contained in the following agenda:

September 1, 2009, 9 a.m. to 5 p.m.

Call to Order

eAdoption of Agenda

eConsideration of the 131st Council
Meeting Verbatim Transcription

eL:xecutive Director’s Report

ePresentation by Michael Kelly

¢ACLs/AMs Scoping Meetings Report

September 1, 2009, 5:15 p.m. to 6 p.m.

eAdministrative Committee Meeting
-AP/SSC/HAP Membership

-Budget

-FY 2009

- Budget Petition: 5-years (2010-14)
-SOPPs Amendment(s)

-Other Business

September 2, 2009, 8:30 a.m. to 5 p.m.

eHighly Migratory Species
Presentation

*ACLs/AMs Scoping Meetings Report
(Cont.)

eBajo de Sico Regulations

eNew Development of Acropora
palmata Disease at a Marine Reserve in
Puerto Rico

eEnforcement Reports

-Puerto Rico

-U.S. Virgin Islands - DPNR

-NOAA/NMFS

-U.S. Coast Guard

eAdministrative Committee
Recommendations

eMeetings Attended by Council
Members and Staff

«PUBLIC COMMENT PERIOD (5-
MINUTES PRESENTATIONS)

eOther Business

eNext Council Meeting

The established times for addressing
items on the agenda may be adjusted as
necessary to accommodate the timely
completion of discussion relevant to the
agenda items. To further accommodate
discussion and completion of all items

on the agenda, the meeting may be
extended from, or completed prior to
the date established in this notice.

The meetings are open to the public,
and will be conducted in English.
However, simultaneous translation
(English/Spanish) will be provided.
Fishers and other interested persons are
invited to attend and participate with
oral or written statements regarding
agenda issues.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be subjects for formal
action during this meeting. Actions will
be restricted to those issues specifically
identified in this notice, and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided that the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
For more information or request for sign
language interpretation and/other
auxiliary aids, please contact Mr.
Miguel A. Rolon, Executive Director,
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico, 00918-1920,
telephone: (787) 766—5926, at least 5
days prior to the meeting date.

Dated: August 6, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9-19151 Filed 8—-10-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XQ87

Caribbean Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Caribbean Fishery
Management Council’s (CFMC)
Scientific and Statistical Committee
(SSC) will hold a meeting.

DATES: The SSC meeting will be held on
August 31, 2009, from 9:30 a.m. until 5
p.m.

ADDRESSES: The meeting will be held at
the Doubletree Hotel at Gallery Plaza
(former Pierre Hotel), De Diego Avenue,
Santurce, Puerto Rico.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico 00918-1920;
telephone: (787) 766—5926.

SUPPLEMENTARY INFORMATION: The SSC
will meet to discuss the items contained
in the following agenda:

eCall to order

eUpdate since the last meeting/131st
CFMC meeting

*SEFSC Update

eDiscussion of the development of an
objective procedure to provide advice to
the CFMC on catch limits in the short
term based on informed judgment

eGuidance to the CFMC regarding
catch limits for species undergoing
overfishing

eOther Business
eNext Meeting

The SSC will convene on August 31st,
2009, from 9:30 a.m. until 5 p.m. The
meeting is open to the public, and will
be conducted in English.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. For more
information or request for sign language
interpretation and/other auxiliary aids,
please contact Mr. Miguel A. Rolon,
Executive Director, Caribbean Fishery
Management Council, 268 Munoz
Rivera Avenue, Suite 1108, San Juan,
Puerto Rico, 00918-1920, telephone:
(787) 766-5926, at least 5 days prior to
the meeting date.

Dated: August 6, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—19152 Filed 8-10-09; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XQ89

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council) Model
Evaluation Workgroup (MEW) will hold
a work session to review work products
individual members have been
developing prior to submission to the
2009 salmon methodology review
process. The meeting is open to the
public.

DATES: The work session will be held
Thursday, August 27, 2009, from 9 a.m.
to 12:30 p.m.

ADDRESSES: The work session will be
held at the Northwest Indian Fisheries
Commission Conference Room, 6730
Martin Way East, Olympia, WA 98516;
telephone: (360) 438—1180.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT: MTr.
Chuck Tracy, Salmon Management Staff
Officer, Pacific Fishery Management
Council; telephone: (503) 820-2280.

SUPPLEMENTARY INFORMATION: The
purpose of the work session is to review
work products, including possible bias
in the Fishery Regulation Assessment
Model (FRAM) associated with multiple
encounters during mark selective
fisheries, and new methodology for
estimating Columbia River Chinook
ocean abundance. The results of the
analyses will be submitted for review
during the Council’s 2009 salmon
methodology review process.

Although non-emergency issues not
contained in the meeting agendas may
come before the MEW for discussion,
those issues may not be the subject of
formal action during this meeting.
Action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under Section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Carolyn Porter at (503) 820-2280 at least
5 days prior to the meeting date.

Dated: August 6, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9-19153 Filed 8-10—-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
International Trade Administration

The Manufacturing Council: Meeting of
the Manufacturing Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of a meeting via
teleconference.

SUMMARY: The Manufacturing Council
will hold a meeting via teleconference
to deliberate a draft letter of
recommendation to the Secretary of
Commerce.

DATES: August 25, 2009.

Time: 11 a.m. (EDT).

For the Conference Call-in Number
and Further Information, Please
Contact: The Manufacturing Council
Executive Secretariat, Room 4043,
Washington, DC 20230 (Phone: 202—
482-4501), or e-mail the Executive
Secretary at
Marc.Chittum@mail.doc.gov.

Dated: August 5, 2009.
J. Marc Chittum,

Executive Secretary, the Manufacturing
Council.

[FR Doc. E9-19212 Filed 8—10-09; 8:45 am]
BILLING CODE 3510-DR-P

CONSUMER PRODUCT SAFETY
COMMISSION

Commission Agenda, Priorities and
Strategic Plan; Notice of Hearing

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of public hearing.

SUMMARY: The Consumer Product Safety
Commission (Commission) will conduct
a public hearing to receive views from
all interested parties about its agenda
and priorities for Commission attention
during fiscal year 2011, which begins
October 1, 2010, and about its current

strategic plan. Participation by members
of the public is invited. Written
comments and oral presentations
concerning the Commission’s agenda
and priorities for fiscal year 2011 and
the strategic plan will become part of
the public record.

DATES: The hearing will begin at 10 a.m.
on August 25, 2009. Requests to make
oral presentations and the written text
of any oral presentations must be
received by the Office of the Secretary
not later than 5 p.m. Eastern Standard
Time (EST) on August 18, 2009.

ADDRESSES: The hearing will be in the
Hearing Room, 4th Floor of the Bethesda
Towers Building, 4330 East West
Highway, Bethesda, Maryland 20814.
Requests to make oral presentations and
texts of oral presentations should be
captioned “Agenda, Priorities and
Strategic Plan FY 2011 and sent by
electronic mail (“e-mail”’) to cpsc-
0s@cpsc.gov, or mailed or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, Maryland
20814, no later than 5 p.m. EST on
August 18, 2009.

FOR FURTHER INFORMATION CONTACT: For
information about the hearing or to
request an opportunity to make an oral
presentation, please send an e-mail, call,
or write Todd A. Stevenson, Office of
the Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, Maryland 20814; e-mail cpsc-
0s@cpsc.gov; telephone (301) 504-7923;
facsimile (301) 504—-0127. An electronic
copy of the CPSC budget request for
fiscal year 2010 can be found at
http://www.cpsc.gov/cpscpub/pubs/
reports/2010plan.pdf. An electronic
copy of the annotated 2003 Strategic
Plan can be found at http://
www.cpsc.gov/cpscpub/ pubs/reports/
2003strategicAnnotated. pdf.

SUPPLEMENTARY INFORMATION: Section
4(j) of the Consumer Product Safety Act
(CPSA) (15 U.S.C. 2053(j)) requires the
Commission to establish an agenda for
action under the laws it administers
and, to the extent feasible, to select
priorities for action at least 30 days
before the beginning of each fiscal year.
Section 4(j) of the CPSA provides
further that before establishing its
agenda and priorities, the Commission
conduct a public hearing and provide an
opportunity for the submission of
comments. In addition, section 306(d) of
the Government Performance and
Results Act (GPRA) (5 U.S.C. 306(d))
requires the Commission to seek
comments from interested parties as
part of the process of revising the
current CPSC strategic plan.
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On June 9, 2009, the Commission
issued a notice in the Federal Register
(74 FR 27290) requesting comments on
its agenda, priorities, and strategic plan,
with written comments due on June 26,
2009. The Commission stated that, if the
analysis of any issues raised in the
comments would benefit from a public
hearing, it would hold a hearing. The
Commission received several written
comments. In addition, some
commenters requested an oral hearing.
Accordingly, the Commission will
conduct a public hearing on August 25,
2009, to hear oral comments from these
requesters or other interested parties
concerning its current strategic plan,
and agenda and priorities for fiscal year
2011.

Persons who desire to make oral
presentations at the hearing on August
25, 2009, should send an e-mail, call, or
write Todd A. Stevenson, Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, Maryland 20814, e-mail cpsc-
o0s@cpsc.gov, telephone (301) 504-7923,
facsimile (301) 504-0127 not later than
5 p.m. EST on August 18, 2009.
Presentations should be limited to
approximately ten minutes.

Persons desiring to make
presentations must submit the text of
their presentations to the Office of the
Secretary not later than 5 p.m. EST on
August 18, 2009. The Commission
reserves the right to impose further time
limitations on all presentations and
further restrictions to avoid duplication
of presentations. The hearing will begin
at 10 a.m. on August 25, 2009, and will
conclude the same day.

Dated: August 4, 2009.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E9—19114 Filed 8-10-09; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Amended Notice of Intent To Prepare
an Environmental Impact Statement for
the Proposed Regional Watershed
Supply Project, Second Notice of
Extension of Scoping Period

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.
ACTION: Notice; extension of comment
period.

SUMMARY: The public scoping comment
period for the Intent to Prepare an
Environmental Impact Statement for the

Regional Watershed Supply Project by
Million Conservation Resource Group,
published in the Federal Register on
Friday, March 20, 2009 (74 FR 11920),
required comments be submitted May
19, 2009 following publication in the
Federal Register. The comment period
was later extended to July 27, 2009, to
accommodate requests from entities that
desired more time and from areas that
desired additional public meetings. The
comment period has now been extended
to September 28, 2009. Due to number
of cooperating agency requests received,
the Corps is extending the comment
period to allow for additional time to
respond to these requests. During this
time period, the Corps will
communicate with certain entities
regarding the possibility of
consolidating participation through
designation of a single point of contact
to represent multiple entities.

FOR FURTHER INFORMATION CONTACT:
Questions and comments regarding the
proposed action and EIS should be
addressed to Ms. Rena Brand, Project
Manager, U.S. Army Corps of Engineers,
Denver Regulatory Office, 9307 S.
Wadsworth Blvd., Littleton, CO 80128—
6901; (303) 979-4120;
mcrg.eisQusace.army.mil.

SUPPLEMENTARY INFORMATION: None.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. E9—19232 Filed 8—-10-09; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Plaquemines Parish, LA, Federal
Hurricane Protection Levee

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DOD.
ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers, Vicksburg District, in
cooperation with the New Orleans
District and the Louisiana Coastal
Protection and Restoration Authority
(the non-Federal sponsor), are
undertaking studies to develop and
evaluate possible alternatives to
improve the storm damage reduction
capability of the Federal levee system,
Plaquemines Parish, LA.

DATES: Initiate Supplemental
Environmental Impact Statement (SEIS)
August 17, 2009.

ADDRESSES: Correspondence may be
sent to Mr. Larry Marcy at the U.S.
Army Corps of Engineers, Vicksburg

District, CEMVK-PP-PQ, 4155 Clay
Street, Vicksburg, MS 39183-3435.

FOR FURTHER INFORMATION CONTACT: Mr.
Larry Marcy at the U.S. Army Corps of
Engineers, Vicksburg District, telephone
(601) 631-5965, fax number (601) 631—
5115, or e-mail at
larry.e.marcy@usace.army.mil.

SUPPLEMENTARY INFORMATION:

Proposed Action. It is the intent of the
Vicksburg District to prepare an SEIS for
the New Orleans to Venice (NOV)
Federal Hurricane Protection levee. The
NOV Federal Hurricane Protection
project straddles the Mississippi River
in Plaquemines Parish, Louisiana,
between approximate River Miles 59
and 10. On the west bank, it includes 37
miles of back levee divided into four
reaches (Reaches A, B—1, B-2, and St.
Jude to City Price) and 34 miles of
enlarged west bank Mississippi River
levees. On the east bank, the project
includes 16 miles of enlarged back
levees (Reach C). This project is a
Federal system designed to provide
protection from hurricane tidal overflow
in the lower Mississippi River delta
region.

The purpose of the SEIS is to identify
and evaluate structural and
nonstructural storm damage reduction
alternatives to address hurricane-related
flooding problems in Plaquemines
Parish. Additional work is needed to
restore the Federal levees and
floodwalls to the authorized level of
protection where the levee and
floodwalls are below grade due to
subsidence and/or post-Katrina design
changes.

Alternatives. Alternatives to address
flooding problems will be identified and
evaluated in cooperation with state and
Federal agencies, local government, and
the public.

Scoping. Scoping is the process for
determining the range of the alternatives
and significant issues to be addressed in
the SEIS. A part of this analysis will
include a letter sent to all parties
believed to have an interest in the
analysis, requesting their input on
alternatives and issues to be evaluated.
The letter will also notify interested
parties of public scoping meetings that
are being held in the local area. A
meeting notice will be sent to the local
news media. All interested parties are
invited to comment at this time, and
anyone interested in the study should
request to be included on the mailing
list.

Two public scoping meetings will be
held on Saturday, September 12, 2009:
one meeting will be held at the
Woodland Plantation, 21997 Highway
23, West Point a La Hache, Louisiana,
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from 9 to 11:30 a.m. (open house from

9 until 9:30 a.m., scoping meeting to
begin promptly at 9:30 a.m.); the second
meeting will be held at Boothville
Elementary School, #1 Oiler Drive,
Boothville, Louisiana, from 3 to 5:30
p.m. (open house from 3 until 3:30 p.m.,
scoping meeting to begin promptly at
3:30).

Significant Issues. The tentative list of
resources and issues to be evaluated in
the SEIS includes aquatic resources,
essential fish habitat, fisheries and
wildlife resources, wetlands, water
quality, air quality, threatened or
endangered species, recreation
resources, and cultural resources.
Socioeconomic items to be evaluated in
the SEIS include residential housing
and business activity, tax revenues,
population, community and regional
growth, transportation, and community
cohesion.

Environmental Consultation and
Review. The U.S. Fish and Wildlife
Service (FWS) will be asked to assist in
the documentation of existing
conditions, impact analysis of
alternatives, and overall study review
through the Fish and Wildlife
Coordination Act (FWCA) consultation
procedures. The FWS would provide an
FWCA report to be incorporated into the
SEIS. The FWS and National Marine
Fisheries Service will be asked to be
cooperating agencies. The draft SEIS or
a Notice of Availability will be
distributed to all interested agencies,
organizations, individuals,
congressionals, and Indian tribes.

Estimated Date of Availability. The
draft SEIS is expected to be available in
November 2010.

Daniel A. Johnson,

Acting Chief, Planning, Programs, and Project
Management Division.

[FR Doc. E9-19230 Filed 8—-10-09; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF EDUCATION

Arbitration Panel Decision Under the
Randolph-Sheppard Act

AGENCY: Department of Education.

ACTION: Notice of arbitration panel
decision under the Randolph-Sheppard
Act.

SUMMARY: The Department of Education
(Department) gives notice that on March
1, 2009, an arbitration panel rendered a
decision in the matter of Bernard R.
Werwie, Sr. v. Pennsylvania Office of
Vocational Rehabilitation, Case No. R—
S/07-9. This panel was convened by the
Department under 20 U.S.C. 107d-1(a),

after the Department received a
complaint filed by the petitioner,
Bernard R. Werwie, Sr.

FOR FURTHER INFORMATION CONTACT: You
may obtain a copy of the full text of the
arbitration panel decision from Suzette
E. Haynes, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 5022, Potomac Center Plaza,
Washington, DC 20202-2800.
Telephone: (202) 245-7374. If you use a
telecommunications device for the deaf
(TDD), you may call the Federal Relay
Service (FRS), toll-free, at 1-800-877—
8339.

Individuals with disabilities may
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: Under
section 6(c) of the Randolph-Sheppard
Act (the Act), 20 U.S.C. 107d-2(c), the
Secretary publishes in the Federal
Register a synopsis of each arbitration
panel decision affecting the
administration of vending facilities on
Federal and other property.

Background

Mr. Bernard R. Werwie, Sr.,
(Complainant) alleged violations by the
Pennsylvania Office of Vocational
Rehabilitation, the State licensing
agency (SLA) of the Randolph-Sheppard
Act (Act) and the implementing
regulations in 34 CFR part 395.
Specifically, Complainant alleged that
the SLA improperly administered the
Randolph-Sheppard Vending Facility
Program in violation of the Act,
implementing regulations under the
Act, and State rules and regulations,
when the SLA denied Complainant’s
bid to manage Facility #804 at the U.S.
Post Office in Pittsburgh, Pennsylvania.

On or about June 2006, Facility #3804
became available due to the death of the
previous vending facility manager. At
that time, the SLA placed the facility
out for bid on a regional satellite basis
rather than on a Statewide or permanent
basis. According to section 2430.91 of
the SLA’s rules and regulations
governing the Randolph-Sheppard
vending program, a satellite facility is
one operated by a vendor at the same
time the vendor is operating another
assigned facility. The SLA is authorized
to establish a satellite facility only on a
temporary basis when the SLA can
demonstrate that it does not have a
qualified blind vendor to place on a
permanent basis.

The SLA alleged that, because there
was a crisis situation at Facility #804, its

decision to place the facility out for bid
on a regional satellite basis rather than
on a Statewide or permanent basis was
within its discretion under its State
rules and regulations. Further, the SLA
contended that its decision was
sanctioned by the Elected Committee of
Blind Vendors (ECBV), which pursuant
to the Act and 34 CFR part 395, is an
elected body fully representative of all
blind vendors in a State.

A State fair hearing on this matter was
held on March 19, 2007. On April 18,
2007, the hearing officer issued a
decision denying Complainant’s
grievance. It was this decision that
Complainant sought review of by a
Federal arbitration panel.

According to the arbitration panel, the
issues to be resolved were: (i) Whether
the Pennsylvania Office of Vocational
Rehabilitation’s decision to bid Facility
#804 on a regional basis violated the
Randolph-Sheppard Act, the
implementing regulations, and State
program rules and regulations; and (ii)
if there was a violation, what is the
remedy.

Arbitration Panel Decision

After hearing testimony and
reviewing all of the evidence, the panel
majority ruled that the Pennsylvania
Office of Vocational Rehabilitation’s
decision was a reasonable, good faith
attempt to remedy a bad situation, and
was done in the best interest of all
licensed blind vendors in the State of
Pennsylvania. The panel denied
Complainant’s request to be placed
without delay to Facility #804.
Additionally, the panel denied his
request for monetary relief.

One panel member dissented.
Specifically, this panel member
believed that the SLA unlawfully
designated Facility #804 as a satellite
facility and that the Complainant should
have been compensated for loss of
revenue had he been the successful
bidder as well as for attorney’s fees
incurred in his seeking Federal
arbitration.

The views and opinions expressed by
the panel do not necessarily represent
the views and opinions of the
Department.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
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using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Delegation of Authority: The Secretary
of Education has delegated authority to
Andrew J. Pepin, Executive
Administrator for the Office of Special
Education and Rehabilitative Services,
to perform the functions of the Assistant
Secretary for Special Education and
Rehabilitative Services.

Dated: August 6, 2009.
Andrew J. Pepin,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. E9-19235 Filed 8—10-09; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Ultra-Deepwater Advisory Committee;
Open Meeting

AGENCY: Department of Energy, Office of
Fossil Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Ultra-Deepwater
Advisory Committee. The Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) requires that public
notice of this meeting be announced in
the Federal Register.

DATES: Wednesday, September 16, 2009,
1:30 p.m.—5 p.m. (CDT), and Thursday,
September 17, 2009, 8 a.m.—12 p.m.
(CDT).

ADDRESSES: Crowne Plaza Riverwalk,
111 E. Pecan Street, San Antonio, TX
78205.

FOR FURTHER INFORMATION CONTACT:
Elena Melchert, U.S. Department of
Energy, Office of Oil and Natural Gas,
Washington, DC 20585. Phone: 202—
586-5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Ultra-Deepwater
Advisory Committee is to provide
advice on development and
implementation of programs related to
ultra-deepwater architecture and
technology to the Secretary of Energy
and provide comments and
recommendations and priorities for the
Department of Energy Annual Plan per
requirements of the Energy Policy Act of
2005, Title IX, Subtitle ], Section 999D.

Tentative Agenda
September 16

1 p.m.—1:30 p.m.—Registration

1:30 p.m.—Gall to Order and Welcome,
Introductions, Opening Remarks,
Standing Subcommittee Reports,
Status Updates as of Last Meeting,
Topical Presentations such as:
Legislative Update; Ocean Task Force
Update; DOE Response to Comments
from Ocean Conservation Research;
Benefits Assessment Program; the
Technology Transfer Program and
Knowledge Management Database
demo; and Overview of the 2010
Annual Plan.

5 p.m.—Suspend meeting until
September 17

September 17

7:30 a.m.—8 a.m.—Registration

8 a.m.—Continue Overview of the 2010
Annual Plan and Deadlines, and Ad
Hoc Review Committees

11:45 a.m.—Public Comments
12 p.m.—Adjourn

Public Participation: The meeting is
open to the public. The Designated
Federal Officer and the Chairman of the
Committee will lead the meeting for the
orderly conduct of business. If you
would like to file a written statement
with the Committee, you may do so
either before or after the meeting. If you
would like to make oral statements
regarding any of the items on the
agenda, you should contact Elena
Melchert at the address or telephone
number listed above. You must make
your request for an oral statement at
least five business days prior to the
meeting, and reasonable provisions will
be made to include the presentation on
the agenda. Public comment will follow
the 5 minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1G-033, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC, on August 5,
2009.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E9-19226 Filed 8—10-09; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Unconventional Resources
Technology Advisory Committee

AGENCY: Department of Energy, Office of
Fossil Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Unconventional
Resources Technology Advisory
Committee. The Federal Advisory
Committee Act (Pub. L. 92—-463, 86 Stat.
770) requires that public notice of this
meeting be announced in the Federal
Register.

DATES: Tuesday, September 15, 2009,
1:30 p.m.—5 p.m. (CDT) and Wednesday,
September 16, 2009, 8 a.m.—12 p.m.
(CDT).

ADDRESSES: Crowne Plaza Riverwalk,
111 E. Pecan Street, San Antonio, TX
78205.

FOR FURTHER INFORMATION CONTACT:
Elena Melchert, U.S. Department of
Energy, Office of Oil and Natural Gas,
Washington, DC 20585. Phone: 202—
586—5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Unconventional
Resources Technology Advisory
Committee is to provide advice on
development and implementation of
programs related to onshore
unconventional natural gas and other
petroleum resources to the Secretary of
Energy; and provide comments and
recommendations and priorities for the
Department of Energy Annual Plan per
requirements of the Energy Policy Act of
2005, Title IX, Subtitle J, Section 999D.

Tentative Agenda
September 15

1 p.m.—1:30 p.m.—Registration

1:30 p.m.—Call to Order and
Welcome, Introductions, Opening
Remarks, Standing Subcommittee
Reports, Status Updates as of Last
Meeting, Topical Presentations such as:
Legislative Update; Benefits Assessment
Program; the Technology Transfer
Program and Knowledge Management
Database demo; and Overview of the
2010 Annual Plan.

5 p.m.—Suspend meeting until
September 16

September 16

7:30 a.m.—8 a.m.—Registration

8 a.m.—Continue Overview of the
2010 Annual Plan and Deadlines and
Ad Hoc Review Committees

11:45 a.m.—Public Comments

12 p.m.—Adjourn
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Public Participation: The meeting is
open to the public. The Designated
Federal Officer and the Chairman of the
Committee will lead the meeting for the
orderly conduct of business. If you
would like to file a written statement
with the Committee, you may do so
either before or after the meeting. If you
would like to make oral statements
regarding any of the items on the
agenda, you should contact Elena
Melchert at the address or telephone
number listed above. You must make
your request for an oral statement at
least five business days prior to the
meeting, and reasonable provisions will
be made to include the presentation on
the agenda. Public comment will follow
the 5 minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1G-033, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC, on August 5,
2009.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E9—19227 Filed 8—10—-09; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Science; Notice of Renewal of
the Fusion Energy Sciences Advisory
Committee

Pursuant to Section 14(a)(2)(A) of the
Federal Advisory Committee Act, 5
U.S.C. App., and in accordance with
Title 41 of the Code of Federal
Regulations, Section 102-3.65, and
following consultation with the
Committee Management Secretariat,
General Services Administration, notice
is hereby given that the Fusion Energy
Sciences Advisory Committee has been
renewed for a two-year period.

The Committee will provide advice to
the Office of Science (DOE), on long-
range plans, priorities, and strategies for
advancing plasma science, fusion
science and fusion technology—the
knowledge base needed for an
economically and environmentally
attractive fusion energy source. The
Secretary of Energy has determined that
the renewal of the Fusion Energy
Sciences Advisory Committee is
essential to the conduct of the
Department’s business and in the public
interest in connection with the
performance of duties imposed upon the
Department of Energy by law. The

Committee will continue to operate in
accordance with the provisions of the
Federal Advisory Committee Act, the
Department of Energy Organization Act
(Pub. L. 95-91), the General Services
Administration Final Rule on Federal
Advisory Committee Management, and
other directives and instruction issued
in the implementation of those Acts.
FOR FURTHER INFORMATION CONTACT: Ms.
Rachel Samuel at (202) 586—3279.
Issued in Washington, DC on August 6,
2009.
Eric Nicoll,
Committee Management Officer.
[FR Doc. E9—19220 Filed 8—10-09; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12783-003]

Inglis Hydropower, LLC; Notice of
Application Tendered for Filing With
the Commission and Soliciting
Additional Study Requests

August 4, 2009.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: P—12783—-003.

c. Date filed: July 22, 2009.

d. Applicant: Inglis Hydropower, LLC.

e. Name of Project: Inglis Hydropower
Project.

f. Location: The proposed project
would be located at the existing Inglis
Bypass Channel and Spillway on the
Withlacoochee River, west of Lake
Rousseau and the Inglis Dam, within the
town of Inglis, Levy County, Florida. No
federal lands would be occupied by the
proposed project.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)—-825(r).

h. Applicant Contacts: Mr. Dean
Edwards, P.O. Box 1565, Dover, FL
33527, (813) 659-3014, (813) 966—4300,
inglishydro@hotmail.com; Mr. Kevin
Edwards, P.O. Box 143, Mayodan, NC
27027, (336) 589-6138,
ph@piedmonthydropower.com.

i. FERC Contact: Jennifer Adams at
(202) 502—-8087, or via e-mail at
jennifer.adams@ferc.gov.

j. Cooperating agencies: Federal,
State, local, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
that wish to cooperate in the
preparation of the environmental

document should follow the
instructions for filing such requests
described in item 1 below. Cooperating
agencies should note the Commission’s
policy that agencies that cooperate in
the preparation of the environmental
document cannot also intervene. See, 94
FERC 61,076 (2001).

k. Pursuant to §4.32(b)(7) of 18 CFR
of the Commission’s regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the date of filing of
the application, and serve a copy of the
request on the applicant.

1. Deadline for filing additional study
requests and requests for cooperating
agency status: September 20, 2009.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

Additional study requests and
requests for cooperating agency status
may be filed electronically via the
Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site (http://
www.ferc.gov/docs-filing/ferconline.asp)
under the “e-filing” link. For a simpler
method of submitting text only
comments, click on “Quick Comment.”

m. The application is not ready for
environmental analysis at this time.

n. The proposed 2.0-megawatt (MW)
Inglis Project would operate in a run-of-
river mode by using flows released to
maintain the surface elevation of Lake
Rousseau at 27.5 feet mean sea level
(msl). Flow releases are determined by
the Southwest Florida Water
Management District (WMD). The
proposed powerhouse would be 60-foot-
long by 80-foot-wide by 30-foot-high,
and contain three vertical shaft turbines.
The penstock would be 130 feet in
length. The project would generate
about 12.3 gigawatt hours (GWH)
annually, which would be fed into the
interconnected transmission system via
an existing 3.4-mile-long, 12,470-kV
transmission line.

0. A copy of the application is
available for review at the Commission
in the Public Reference Room, or may be
viewed on the Commission’s Web site at
http://www.ferc.gov, using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
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document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208—-3676, or for TTY,
(202) 502—8659. A copy is also available
for inspection and reproduction at the
address in item h above.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

p- With this notice, we are initiating
consultation with the Florida State
Historic Preservation Officer (SHPO), as
required by § 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36 CFR, at § 800.4.

q. Procedural schedule: The
application will be processed according
to the following Hydro Licensing
Schedule. Revisions to the schedule will
be made as appropriate.

Issue Deficiency Letter: September 2009.
Issue Acceptance Notice and Letter:

December 2009.

Issue Scoping Document 1 for

comments: January 2010.

Request Additional Information: March

2010.

Issue Scoping Document 2: March 2010.
Notice of application is ready for

environmental analysis: March 2010.
Notice of the availability of the EA: July

2010.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9-19137 Filed 8—10-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12555-004]

Mahoning Creek Hydroelectric
Company, LLC; Notice of Application
Tendered for Filing With the
Commission and Establishing
Procedural Schedule for Licensing and
Deadline for Submission of Final
Amendments

August 4, 2009.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: 12555—004.

c. Date Filed: July 27, 2009.

d. Applicant: Mahoning Creek
Hydroelectric Company, LLC.

e. Name of Project: Mahoning Creek
Hydroelectric Project.

f. Location: On Mahoning Creek in
Armstrong County, Pennsylvania. The
proposed project would occupy Federal
land managed by the U.S. Army Corps
of Engineers.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: M. Clifford
Phillips, Vice President, Mahoning
Creek Hydroelectric Company, LLC, 150
North Miller Road, Suite 450 C,
Fairlawn, OH 44333, (330) 869—8451.

i. FERC Contact: Thomas Dean, (202)
502-6041.

j- This application is not ready for
environmental analysis at this time.

k. The proposed Mahoning Creek
Project would use the U.S. Army Corps
of Engineers’ (Corps) Mahoning Creek
dam and would consist of: (1) A new 50-
foot-high intake structure attached to
the upstream face of the dam, equipped
with removable trashracks, dewatering
bulkhead panels, and a vertical slide
gate; (2) a new lining on the existing
(currently plugged), 108-inch-diameter
conduit through dam monolith 15; (3) a
new 1,090-foot-long, 120-inch-diameter
penstock on the left (south) bank,
bifurcating into two new 110-foot-long,
96-inch-diameter penstocks; (4) a new
powerhouse located approximately 100
feet downstream of an existing stilling
basin weir containing two new Kaplan
turbine/generator units with a total
installed capacity of 6.0 MW; (5) a new
40-foot-wide, 150-foot-long, 10-foot-
deep tailrace; (6) a new 2.2-mile-long,
25-kilovolt transmission line; (7) a new
100-foot-long bridge to span a small
stream to the entrance of a refurbished
0.5-mile-long access road; and (8)
appurtenant facilities. The project
would have an estimated annual
generation of 20,000 megawatt-hours.

The project would operate using flows
released by the Corps in accordance
with the current dam operation as set by
the Corps.

1. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item h above.

m. You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-

mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Procedural Schedule: The
application will be processed according
to the following Hydro Licensing
Schedule. The Commission staff
proposes to issue a single
Environmental Assessment (EA) rather
than issuing a draft and final EA. The
schedule allows 30 days for entities to
comment on the EA, and 60 days for
agencies to file modified mandatory
terms and conditions. Staff will take
into consideration all comments and
terms and conditions received on the
EA before final action is taken on the
license application. Revisions to the
schedule may be made as appropriate.

Milestone Target date

Notice of Acceptance and September
Ready for Environmental 25, 2009.
Analysis.

Filing interventions, comments, | November
recommendations, prelimi- 24, 2009.
nary terms and conditions,
and fishway prescriptions.

Notice of availability of the EA | March 24,

2010.

Filing comments on EA ........... April 23,

2010.

Filing modified terms and con- | June 22,

ditions. 2010.

o. Final amendments to the
application must be filed with the
Commission no later than 30 days from
the issuance date of the notice of ready
for environmental analysis.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E9-19136 Filed 8—10-09; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings # 1

August 4, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER98-511-013;
ER97-4345-025.

Applicants: Oklahoma Gas and
Electric Company, OGE Energy
Resources, Inc.

Description: Oklahoma Gas and
Electric company et al submit an
updated market power analysis.

Filed Date: 07/31/2009.

Accession Number: 20090803-0063.
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Comment Date: 5 p.m. Eastern Time
on Tuesday, September 29, 2009.

Docket Numbers: ER99-1757—-016.

Applicants: Empire District Electric
Company.

Description: The Empire District
Electric Company submits updated
market power analysis and Order No
697 compliance filing.

Filed Date: 07/30/2009.

Accession Number: 20090803—-0066.

Comment Date: 5 p.m. Eastern Time
on Monday, September 28, 2009.

Docket Numbers: ER09—1505-000.

Applicants: Stony Creek Wind Farm,
LLC.

Description: Application of Stony
Creek Wind Farm, LLC for order
accepting initial market-based rate
tariffs (FERC Electric Tariff, Original
Volume 1) and granting certain waivers
and blanket approvals.

Filed Date: 07/31/2009.

Accession Number: 20090803-0050.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09-1534-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company submits revision to its
Transmission Owner Tariff FERC
Electric Tariff, Second Revised Volume
No 6.

Filed Date: 07/31/2009.

Accession Number: 20090803-0072.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09-1535-000.

Applicants: Berkshire Power
Company, LLC.

Description: Berkshire Power
Company, LLC submits Reliability
Must-Run Agreement with ISO New
England, Inc.

Filed Date: 07/31/2009.

Accession Number: 20090803—-0084.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09-1536-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest ISO submits
Notice of Cancellation of the 2008
Adjacent Balancing Authority
Coordination Agreement.

Filed Date: 07/31/2009.

Accession Number: 20090803-0083.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09—-1537-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest ISO submits
Notice of Cancellation of the 2008
Adjacent Balancing Authority
Coordination Agreement.

Filed Date: 07/31/2009.

Accession Number: 20090803—-0082.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09-1540-000.

Applicants: Pacific Gas and Electric
Company.

Description: Pacific Gas and Electric
Company submit agreements for load
interconnection facilities etc.

Filed Date: 07/31/2009.

Accession Number: 20090803—-0085.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Take notice that the Commission
received the following open access
transmission tariff filings:

Docket Numbers: OA08-35—005.

Applicants: Xcel Energy Services, Inc.

Description: Compliance Filing of
Xcel Energy Services, Inc.

Filed Date: 07/29/2009.

Accession Number: 20090729-5115.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 19, 2009.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s

eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E9—19126 Filed 8—10-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings # 1

August 3, 2009.

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC09-100—-000.

Applicants: PPL Maine, LLC, Black
Bear Hydro Partners, LLC.

Description: Application for
Authorization for Disposition of
Jurisdictional Facilities and Request for
Expedited Action of Black Bear Hydro
Partners, LLC, et al.

Filed Date: 07/31/2009.

Accession Number: 20090731-5119.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG09-80—-000.

Applicants: Fowler Ridge II Wind
Farm LLC.

Description: Notice of Self-
Certification of Fowler Ridge II Wind
Farm LLC as an Exempt Wholesale
Generator.

Filed Date: 08/3/2009.

Accession Number: 20090803-5050.

Comment Date: 5 p.m. Eastern Time
on Monday, August 24, 2009.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER99-3502-009.

Applicants: Berkshire Power
Company, LLC.

Description: EIF MBR Affiliates
including Berkshire File Order No. 697—
C Notification re Kleen Energy.

Filed Date: 07/31/2009.

Accession Number: 20090731-5118.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.
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Docket Numbers: ER02-1052—-011;
ER07-1000-003; ER96-1947-025.

Applicants: Las Vegas Power
Company, LLC, LS Power Marketing,
LLC, West Georgia Generating
Company, L.L.C.

Description: Notification of Change in
Status pursuant to section 35.42(d).

Filed Date: 07/30/2009.

Accession Number: 20090730-5119.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 20, 2009.

Docket Numbers: ER06-1271-015;
ER06-456—-020; ER06—-880—-015; ER06—
954—016; ER07—424—011; EL07-54-001.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
LLC submits proposed revisions to its
Open Access Transmission Tariff.

Filed Date: 07/29/2009.

Accession Number: 20090730-0193.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 19, 2009.

Docket Numbers: ER06—1313-005;
ER03-9-017; ER98-2157—-018.

Applicants: Westar Energy, Inc.,
Kansas Gas and Electric Company.

Description: Westar Energy, Inc. &
Kansas Gas and Electric Company
submits Triennial Market Power Report
etal.

Filed Date: 07/31/2009.

Accession Number: 20090803-0069.

Comment Date: 5 p.m. Eastern Time
on Tuesday, September 29, 2009.

Docket Numbers: ER08-552—003.

Applicants: Niagara Mohawk Power
Corporation.

Description: Refund Report of Niagara
Mohawk Power Corporation d/b/a
National Grid.

Filed Date: 07/31/2009.

Accession Number: 20090731-5108.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER08-394—023.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits annual recalculation of the Cost
of New Entry Value for the
Transmission Provider Region.

Filed Date: 07/31/2009.

Accession Number: 20090803-0079.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER08-830-002.

Applicants: ISO New England Inc.,
New England Power Pool.

Description: Report of ISO New
England Inc. and New England Power
Pool Regarding Treatment of Price-
Responsive Demand in the New
England Electricity Markets.

Filed Date: 07/31/2009.

Accession Number: 20090731-5128.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER08-1055-004.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest ISO submits
revised tariff sheets on further
compliance revising certain provisions
of the Amended and Restated Midwest
Contingency Reserve Sharing Group
Agreement.

Filed Date: 07/30/2009.

Accession Number: 20090731-0107.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 20, 2009.

Docket Numbers: ER08—1169-004.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest ISO submits
First Revised Sheet 3072 et al. to FERC
Electric Tariff, Fourth Revised Volume
1.

Filed Date: 07/24/2009.

Accession Number: 20090727-0026.

Comment Date: 5 p.m. Eastern Time
on Friday, August 14, 2009.

Docket Numbers: ER09-807—001.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits an amendment to its 3/6/09
proposed revisions to Schedule 16 and
Schedule 17 of their Open Access
Transmission Tariff, FERC Electric
Tariff, Fourth Revised Vol 1.

Filed Date: 07/31/2009.

Accession Number: 20090803—-0075.

Comment Date: 5 p.m. Eastern Time
on Friday, August 7, 2009.

Docket Numbers: ER09-1349-001.

Applicants: WestConnect.

Description: WestConnect et al.
submits supplement to 6/24/09 section
205 filing to Amend Original Filing to
correct certain tariff regulation.

Filed Date: 07/30/2009.

Accession Number: 20090730-0246.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 20, 2009.

Docket Numbers: ER09-1364—001.

Applicants: Michigan Power Limited
Partnership.

Description: Michigan Power Limited
Partnership submits supplement in
response to a request from Commission
Staff to remove the citation to Green
Power Partners I in section 5 of the
Tariff & clean version of the Sub.
Original Tariff Sheet 2 etc.

Filed Date: 07/30/2009.

Accession Number: 20090730-0248.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 20, 2009

Docket Numbers: ER09-1522-000.

Applicants: Torofino Trading LLC.

Description: Torofino Trading, LLC
submits petition for acceptance of initial

tariff, waivers and blanket authority of
FERC Electric Tariff, Original Volume 1.
Filed Date: 07/30/2009.
Accession Number: 20090730-0144.
Comment Date: 5 p.m. Eastern Time
on Thursday, August 20, 2009.

Docket Numbers: ER09-1528-000.

Applicants: New England Power Pool.

Description: New England Power Pool
submits Attachment 1 et al. with regards
to the NEPOOL member application and
termination membership.

Filed Date: 07/31/2009.

Accession Number: 20090731-0150.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09-1529-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corp submits am
amendment to its FERC Electric Tariff.

Filed Date: 07/31/2009.

Accession Number: 20090731-0149.

Comment Date: 5 p.m. Eastern Time
on Friday, August 21, 2009.

Docket Numbers: ER09—-1530-000.

Applicants: International
Transmission Company.

Description: International
Transmission Company submits
materials in support of its request for
authorization to use updated
depreciation rates in the calculation of
charges for t