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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL ELECTION COMMISSION
11 CFR Part 111

[Notice 2009-19]

Procedural Rules for Audit Hearings

AGENCY: Federal Election Commission.
ACTION: Agency procedure; correction.

The above provides general guidance
concerning notice to those being audited and
announces the general course of action that
the Commission intends to follow. This
notice sets forth the Commission’s intentions
concerning the exercise of its discretion in its
audit program. However, the Commission
retains that discretion and will exercise it as
appropriate with respect to the facts and
circumstances of each audit it considers.
Consequently, this notice does not bind the
Commission or any member of the general
public.

Dated: July 29, 2009.

On behalf of the Commission.
Steven T. Walther,
Chairman, Federal Election Commaission.
[FR Doc. E9-18541 Filed 8—6—-09; 8:45 am]
BILLING CODE 6715-01-P

SUMMARY: On July 10, 2009, the Federal
Election Commission published a
Procedural Rule (“Commission’)
instituting a program that provides
committees that are audited pursuant to
the Federal Election Campaign Act of
1971, as amended (“FECA”) with the
opportunity to have a hearing before the
Commission prior to the Commission’s
adoption of a Final Audit Report.
Procedural Rules for Audit Hearings, 74
FR 33140 (July 10, 2009). The
Commission is now adding a further
statement at the end of that procedural
rule to conform this statement to other
agency procedural rules.

DATES: Effective August 7, 2009.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Stoltz, Assistant Staff Director,
Audit Division, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: On ]uly
10, 2009, the Commission published a
Procedural Rule instituting a program
that provides committees that are
audited pursuant to the Federal Election
Campaign Act of 1971, as amended
(“FECA”’) with the opportunity to have
a hearing before the Commission prior
to the Commission’s adoption of a Final
Audit Report. Procedural Rules for
Audit Hearings, The Commission is now
adding a statement to that procedural
rule to conform the rule to other agency
procedural rules and policy statements.

On page 33143, in the first column, at
the end of paragraph E, insert the
following:

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Children’s Products Containing Lead;
Interpretative Rule on Inaccessible
Component Parts

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission (“Commission”) is issuing
a final rule providing guidance as to
what product components or classes of
components will be considered to be
“inaccessible.” Section 101(b)(2)(A) of
the Consumer Product Safety
Improvement Act (“CPSIA”’) provides
that the lead limits shall not apply to
any component part of a children’s
product that is not accessible to a child
through normal and reasonably
foreseeable use and abuse. Section
101(b)(2)(B) of the CPSIA requires the
Commission to issue, by August 14,
2009, a rule providing guidance with
respect to what product components, or
classes of components, will be
considered to be inaccessible. This final
rule satisfies the Commission’s statutory
obligation.

DATES: Effective Date: This
interpretative rule is effective on August
14, 2009.

FOR FURTHER INFORMATION CONTACT:
Kristina Hatlelid, PhD, M.P.H.,
Directorate for Health Sciences,
Consumer Product Safety Commission,
4330 East West Highway, Bethesda,

Maryland 20814; e-mail
khatlelid@cpsc.gov; telephone 301-504—
7254.

SUPPLEMENTARY INFORMATION:

A. Background

The CPSIA establishes specific lead
limits in children’s products. Section
101(a) of the CPSIA provides that, as of
February 10, 2009, products designed or
intended primarily for children 12 and
younger may not contain more than 600
parts per million (ppm) of lead. After
August 14, 2009, products designed or
intended primarily for children 12 and
younger cannot contain more than 300
ppm of lead. On August 14, 2011, the
limit may be further reduced to 100
ppm, unless the Commission
determines that it is not technologically
feasible to meet this lower limit. Section
3(a)(16) of the Consumer Product Safety
Act, as amended by section 235(a) of the
CPSIA, defines “children’s product” as
a “‘consumer product designed or
intended primarily for children 12 years
of age or younger.”

B. Statutory Authority

Section 101(b)(2) of the CPSIA
provides that the lead limits do not
apply to component parts of a product
that are not accessible to a child. This
section specifies that a component part
is not accessible if it is not physically
exposed by reason of a sealed covering
or casing and does not become
physically exposed through reasonably
foreseeable use and abuse of the product
including swallowing, mouthing,
breaking, or other children’s activities,
and the aging of the product, as
determined by the Commission. Paint,
coatings, or electroplating may not be
considered to be a barrier that would
render lead in the substrate to be
inaccessible to a child under section
101(b)(3) of the CPSIA.

C. Notice of Proposed Rulemaking

In the Federal Register of January 15,
2009 (74 FR 2439), the Commission
published a proposed interpretative rule
providing guidance with respect to what
product components or classes of
components will be considered to be
inaccessible. As stated in the preamble
to the proposed interpretative rule (74
FR at 2440), the Commission
preliminarily determined that:

¢ An accessible component part of a
children’s product is one that a child
may touch;
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e An inaccessible component part is
one that is located inside the product
and not capable of being touched or
mouthed by a child, whether or not
such part is visible to a user of the
product;

¢ An inaccessible part is one that may
be enclosed in any type of material, e.g.,
hard or soft plastic, rubber or metal.
However, the Commission requested
comments specifically on the use of
fabric as a barrier, and the impact of
aging on a children’s product;

e To assess whether a part is
inaccessible, the accessibility probes
defined in the Commission’s existing
regulations for evaluating accessibility
of sharp points or sharp metal or glass
edges (16 CFR 1500.48 and 1500.49)
could be used. An accessible lead-
containing component part would be
defined as one that contacts any portion
of the specified segment of the
accessibility probe. An inaccessible
lead-containing component part would
be defined as one that cannot be
contacted by any portion of the
specified segment of the accessibility
probe; and

e Use and abuse tests are appropriate
for evaluating whether lead-containing
component parts of a product become
accessible to a child during normal and
reasonably foreseeable use and abuse of
the product by a child. The purpose of
the tests is to simulate use and damage
or abuse of a product by children and
to expose potential hazards that might
result from use and abuse. 16 CFR
1500.50-1500.53.

D. Discussion of Comments to the
Proposed Rule and CPSC’s Responses

The Commission received comments
from trade associations, testing services,
consumer groups, electronic products
associations, youth recreational vehicle
companies, and textile groups. In
general, most comments, particularly
those from consumer groups, agreed
with most of the proposed interpretative
rule, whereas other comments,
particularly those from industry, sought
a narrower or different interpretation of
“accessibility.”

1. Summary of the Law—Section
1500.87(a)

Proposed § 1500.87(a), in essence,
summarized the lead limits in section
101 of the CPSIA and how, over time,
the limits decrease from 600 ppm to 100
ppm by August 14, 2011 unless the
Commission determines that it is not
technologically feasible to meet this
lower limit. Proposed § 1500.87(a) also
stated that, ‘“Paint, coatings or
electroplating may not be considered a
barrier that would make the lead

content of a product inaccessible to a
child.”

We did not receive any comment on
this provision. However, on our own
initiative, we deleted the sentence
regarding paint, coatings, and
electroplating because the identical
sentence appears in § 1500.87(b).

2. Physical Accessibility—Section
1500.87(b)

Proposed § 1500.87(b) explained that
the lead limits do not apply to
component parts of a product that are
not accessible to a child. The proposal
explained that a component part is not
accessible if it is not physically exposed
by reason of a sealed covering or casing
and does not become physically
exposed through reasonably foreseeable
use and abuse of the product including
swallowing, mouthing, breaking, or
other children’s activities, and the aging
of the product, as determined by the
Commission. It added that paint,
coatings, or electroplating may not be
considered to be a barrier that would
render lead in the substrate to be
inaccessible to a child.

Some commenters agreed with the
Commission’s determination that
accessibility is defined in the statute as
physical access and stressed that
exposure to lead such as through
leaching is not what was intended.

However, other commenters said the
Commission should explore other
inaccessibility scenarios, not just
physical inaccessibility, including
considering whether children using the
product could be exposed to the lead
that is present. Similarly, other
commenters stated that the physical
contact is only an example of
accessibility and said that evaluations of
accessibility focus on whether parts are
ingestible or mouthable, or alternatively,
consider whether a child will actually
touch the part during foreseeable use or
abuse of the product.

We decline to revise the rule as
suggested by the comments. The statute
refers to physical accessibility of
component parts of products, and this
reference is not simply an example of
how accessibility might be defined. The
proposed interpretative rule followed
the statutory language for determining
inaccessibility. Section 101(b)(2)(A) of
the CPSIA provides that, “[a]
component part is not accessible under
this subparagraph if such component
part is not physically exposed by reason
of a sealed covering or casing and does
not become physically exposed through
reasonably foreseeable use and abuse of
the product” (emphasis added). The
statute goes on to state, “‘[rleasonably
foreseeable use and abuse shall include

to, [sic] swallowing, mouthing,
breaking, or other children’s activities,
and the aging of the product.” Id.
Swallowing and mouthing are examples
of use and abuse actions to be
considered, but the language of the
statute does not limit consideration to
ingestible or mouthable products.
Courts have routinely found that use of
the word “including” in a statute before
a list of items demonstrates that the list
is illustrative, and not meant to be
exhaustive. See, e.g., West v Gibson, 527
U.S. 212, 217 (1999) (holding that
“including” in section 717(b) of Title
VII of the Civil Rights Act which sets
forth the EEOC’s authority to enforce the
antidiscrimination standard ‘‘makes
clear that the authorization is not
limited to the specified remedies there
mentioned * * *”); Federal Land Bank
of St. Paul v Bismarck Lumbar Co., 314
U.S. 95, 99-100 (1941) (holding that
“the term ‘including’ is not one of all-
embracing definition, but connotes
simply an illustrative application of the
general principle.”); Puerto Rico
Maritime Shipping Auth. v ICC, 645
F.2d 1102, 1112 n.26 (DC Cir. 1981) (“It
is hornbook law that the use of the word
‘including’ indicates that the specified
list * * * that follows is illustrative, not
exclusive.” (internal citation omitted)).

“Other children’s activities” could
reasonably include touching, grasping,
and handling that can lead to physical
exposure to the lead containing parts.
Accordingly, the final rule construes
accessibility to be physical contact with
lead-containing component parts, and
mouthing and swallowing, along with
touching, among the children’s
activities that can result in contact with
the lead-containing parts.

3. Testing and Certification
Requirements for Inaccessible
Component Parts

Some commenters recommended that
the rule explicitly state that inaccessible
component parts are relieved of the
testing requirement of section 102 of the
CPSIA. One commenter said that the
rule should state clearly that no
certificate is required when no
provision of CPSIA or any other rule or
standard applies. In addition, the
commenters requested that the rule
provide that third-party testing is not
required to demonstrate compliance
with section 101 of the CPSIA when the
lead in the product is deemed to be
inaccessible.

In general, inaccessible component
parts do not have to comply with the
lead content limits or be tested and
certified as to lead content. The
accessible portions of a product, unless
specifically excluded from lead content
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requirements or the testing
requirements, would require testing and
certification to the lead content limits.

Currently, third-party testing and
certification is required for toys and
children’s products under the small
parts regulations (16 CFR Part 1501 and
1500.50-53 and 16 CFR 1500(18)(a)(9)),
as well as under the toy safety standard,
ASTM-F963. Accordingly, some of the
tests proposed for evaluating
accessibility are already being
conducted by manufacturers for small
parts evaluations. In addition, toys and
games that are or contain small parts
that are intended for use by children
from 3 to 6 years old are subject to the
labeling requirements of 16 CFR
1500.19. With respect to other
children’s products that do not fall
within the scope of the small parts
regulations, but that contain
inaccessible parts, the manufacturer
currently is not required to provide
third-party testing to demonstrate
inaccessibility. The Commission intends
to address certification requirements
and the establishment of protocols and
standards for ensuring that children’s
products are tested for compliance with
applicable children’s products safety
rules in a separate rulemaking.

4. Rulemaking Authority—Section
1500.87(c)

Proposed § 1500.87(c) cited section
101(b)(2)(B) of the CPSIA as the legal
authority to promulgate the
interpretative rule and stated that the
rulemaking is to be conducted by
August 14, 2009.

We received no comments on this
provision and have finalized it without
change.

5. Use of Accessibility Probes—Section
1500.87(d)

Proposed § 1500.87(d) stated that:

The accessibility probes specified for sharp
points or edges under the Commission’s
regulations at 16 CFR 1500.48—-1500.49 will
be used to assess the accessibility of lead-
component parts of a children’s product. A
lead-containing component part would be
considered accessible if it contacts any
portion of the specified segment of the
accessibility probe. A lead-containing
component part would be considered
inaccessible if it cannot be contacted by any
portion of the specified segment of the
accessibility probe.

In general, most commenters agree
with the proposed approach of using
accessibility probes to evaluate whether
certain parts of a product might be
accessible to a child. However, one
commenter stated that probes should be
unnecessary for products that are sealed
and have no accessible cavities.

The Commission agrees that, for
products that are effectively sealed so
that there is no point of entry to any
internal parts that contain lead, use of
the probes would not be necessary to
demonstrate that the parts are not
accessible. However, it would be
necessary to test the material which
encases or encloses the inaccessible
lead-containing part, unless it is a
material that the Commission has
specifically determined falls below the
lead content limits of the CPSIA. The
Commission established procedures for
a Commission determination that a
specific material or product does not
exceed the lead content limits specified
under section 101(a) of the CPSIA (74
FR 10475 (March 11, 2009)). In addition,
the Commission has issued a notice of
proposed rulemaking regarding lead
content limits on certain materials or
products which have been preliminarily
determined to fall below the lead
content limits of the CPSIA (74 FR 2433
(January 15, 2009)).

Some commenters stated that
accessibility probes could be used to
evaluate products, but they questioned
whether existing test fixtures are
appropriate for the entire age range of
children’s products. The commenters
argued that older children have
developed their motor skills and have
increased agility compared to younger
children for which the probes were
designed.

In considering reasonably foreseeable
use and abuse, the Commission finds
that the accessibility probes are
appropriate for testing the wider range
of products for children through age
twelve years. The probes are used to
evaluate possible gaps or holes in a
product through which a young child’s
finger might physically contact a lead-
containing component part. Because
older children’s larger fingers generally
would have more limited access to gaps
that would be accessible to smaller
children, the Commission believes that,
in most cases, the probes will indicate
whether access is possible.

Some commenters claimed that the
use of accessibility probes for evaluating
accessibility is inappropriate; these
commenters said that the proper method
for determining inaccessibility would
evaluate mouthing and swallowing
behaviors. The commenters argued that
the possibility of simple physical
contact with a lead-containing
component part does not necessarily
lead to mouthing or swallowing, or that
the lead-containing component parts are
not touched during normal and
reasonably foreseeable use and abuse of
the component part.

We disagree with the comments. The
statute provides for inaccessibility of
component parts based on physical
exposure to the part. Therefore, the
Commission must assess accessibility
based on whether a child may touch a
component part that contains lead above
the lead limits, not simply on whether
a child might ingest or mouth a part of
a product. In addition, we have deemed
that, in the context of an exclusion
request for all-terrain vehicles, the
normal and reasonably foreseeable
contact with lead-containing parts by
children using motorized recreational
vehicles would not be extensive but
would occur. For example, in the
regular use of the product, users will
have to touch the brake and clutch
levers and the throttle controls. It is
reasonable to assume that children will
not be washing their hands immediately
after touching these parts. Average users
(6—12 year olds) do not typically engage
in hand-to-mouth behavior; however, it
is not unreasonable to assume they may
wipe their mouth or face with their
hands while using or right after using
the recreational vehicle. (See Human
Factors Response to Request for
Motorized Recreational Vehicles Group
Request for Exclusion from Lead Limits
under Section 101(b)(1) of the Consumer
Product Safety Improvement Act dated
April, 2009.) Accordingly, the
Commission finds that the accessibility
probes provide an objective means for
evaluating accessibility based on such
physical access.

Some commenters asked that we
clarify that access to a component
containing smaller components that
may, themselves, contain lead-
containing parts does not mean that a
lead-containing component is accessible
if the lead is fully enclosed within the
larger component which can be touched
by an accessibility probe.

The Commission interprets a lead-
containing component part to mean the
material used to construct the part
includes lead in its formulation, not that
the part contains smaller parts that
contain lead. For example, assume that
the product is a sealed ball made of
plastic and that the sealed ball has a
lead content that complies with the
CPSIA lead limits. Inside the sealed ball
are metal beads that contain lead. In this
example, the metal beads are lead-
containing component parts, but the ball
is not. If the sealed ball does not provide
access to the beads inside it, through a
hole or a crevice, or after being subject
to use and abuse testing, then the lead-
containing parts would be deemed
inaccessible. The Commission also
notes that, for certain electronic devices
that contain accessible lead-containing
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parts, there is an interim final rule
which provides exemptions for such
parts for which it is not technologically
feasible to comply with the lead content
limits (74 FR 6990 (February 12, 2009)).

6. Use of Use and Abuse Tests—Section
1500.87(e) and (f)

Proposed § 1500.87(e) explained that
the use and abuse tests at 16 CFR
1500.50—-1500.53 (excluding the bite
tests of 1500.51(c) and 1500.52(c)) will
be used to evaluate accessibility of lead-
containing component parts of a
children’s product as a result of normal
and reasonably foreseeable use and
abuse of the product by children that are
18 months of age or less, over 18 months
but not over 36 months of age, and over
36 months but not over 96 months of
age.

Proposed § 1500.87(f) was similar to
proposed § 1500.87(e), except that it
referred to use and abuse tests at 16 CFR
1500.50-1500.53 (excluding the bite
tests of 1500.51(c) and 1500.52(c))
intended for children aged 37—96
months being used to evaluate
accessibility of lead-containing
component parts of a children’s product
as a result of normal and reasonably
foreseeable use and abuse of the product
by a child through 12 years of age.

In general, most commenters agreed
with the proposed approach of using
existing use and abuse tests to evaluate
the normal use of toys and other articles
intended for use by children as well as
the reasonably foreseeable damage or
abuse to which the articles may be
subjected.

Some commenters agreed that the use
and abuse tests are appropriate for
evaluating whether ingestible or
mouthable parts might come loose from
a product, but said that intentional
disassembly or destruction by older
children, including use of tools, should
not be considered in evaluating
accessibility. Other commenters
questioned whether the tests are
appropriate for older children given
their increased strength and dexterity.

We acknowledge that older children
have advanced motor skills compared to
younger children. However, older
children also have advanced cognitive
skills and the ability to properly care for
their belongings. For the purposes of
evaluating product integrity, the
Commission believes that the existing
use and abuse tests are appropriate for
revealing inherent characteristics or
possible defects in products that could
result in accessibility of components
and will expose potential hazards that
might result from use and abuse for
most children’s products.

The test methods in 16 CFR 1500.50—
1500.53 are used to simulate the normal
and reasonably foreseeable use, damage,
or abuse of toys and other articles
intended for children in three separate
age groups. Accordingly, revised
§§1500.87(e),(f), and (g) make clear that
the use and abuse tests at 16 CFR
1500.50—-1500.53 will be used to
evaluate accessibility of lead-containing
component parts of a children’s product
for the specific age group the product is
intended. In addition, § 1500.87(h) is
revised to make clear that the test under
§1500.87(g) will apply to products
intended for children that are over 96
months through 12 years of age.
Accordingly, we have revised
§§1500.87(e) through (h) to read as
follows:

(e) For products intended for children
that are 18 months of age or less, the use
and abuse tests set forth under the
Commission’s regulations at 16 CFR
1500.50 and 16 CFR 1500.51 (excluding
the bite test of 1500.51(c)), will be used
to evaluate accessibility of lead-
containing component parts of a
children’s product as a result of normal
and reasonably foreseeable use and
abuse of the product.

(f) For products intended for children
that are over 18 months but not over 36
months of age, the use and abuse tests
set forth under the Commission’s
regulations at 16 CFR 1500.50 and 16
CFR 1500.52 (excluding the bite test of
1500.52(c)), will be used to evaluate
accessibility of lead-containing
component parts of a children’s product
as a result of normal and reasonably
foreseeable use and abuse of the
product.

(g) For products intended for children
that are over 36 months but not over 96
months of age, the use and abuse tests
set forth under the Commission’s
regulations at 16 CFR 1500.50 and 16
CFR 1500.53 (excluding the bite test of
1500.53(c)), will be used to evaluate
accessibility of lead-containing
component parts of a children’s product
as a result of normal and reasonably
foreseeable use and abuse of the
product.

(h) For products intended for children
over 96 months through 12 years of age,
the use and abuse tests set forth under
the Commission’s regulations at 16 CFR
1500.50 and 16 CFR 1500.53 (excluding
the bite test of 1500.53(c)) intended for
children aged 37—-96 months will be
used to evaluate accessibility of lead-
containing component parts of a
children’s product as a result of normal
and reasonably foreseeable use and
abuse of the product by a child through
12 years of age.

7. The Exclusion of the Bite Test From
Use and Abuse Testing

Proposed § 1500.87(e) and (f) referred
to the “bite tests of 1500.51(c) and
1500.52(c).”

Some commenters requested an
explanation for the exclusion of the bite
test. One commenter pointed out that
the proposed rule excludes the bite test
from 16 CFR 1500.51 and 1500.52, but
not § 1500.53, and stated that the bite
test from all three sections should be
excluded.

Currently, the Commission does not
use the bite test specified in the three
CFR sections, as a result of a court case
(Clever Idea Co., Inc. v Consumer
Products Safety Commission, 385 F.
Supp. 688 (E.D. N.Y. 1974)) that
questioned the appropriateness of this
test. This requirement may be modified
in a future proceeding.

Because the bite test currently is not
applied as part of use and abuse testing
in general, it will not be applied for the
purposes of evaluating whether lead-
containing component parts are
accessible. Nevertheless, the inclusion
of the bite test in 16 CFR 1500.53 was
inadvertent in the proposed rule, and
we have revised §§ 1500.87(g) and (h) to
exclude the bite test of 16 CFR
1500.53(c).

8. Fabric Coverings Used as Barrier—
Section 1500.87(g)

Several commenters claimed that
fabric coverings are appropriate barriers.
Some commenters gave examples of a
fabric-covered button or base of a zipper
that would form a barrier to a lead-
containing part, such as a metal button
or zipper base, thus rendering it
inaccessible to a child. The commenters
said that such use of fabric must
withstand wear and tear and remain
intact through the life of a garment. In
addition, the commenters noted that
fabrics in footwear applications must be
durable and able to withstand abrasion
and other abuse and must not wear out
over the expected life of a shoe. They
asserted that fabrics are barriers
especially given that the use of tools is
not to be considered in an accessibility
evaluation. Another commenter said
that fabric coverings surrounding the
inner parts of mattresses and
foundations are barriers for which there
is no point of entry and which must
withstand normal use of these products.

Conversely, other commenters stated
that the Commission must evaluate the
possibility that lead could leach from
components that are fabric-covered and
must evaluate the ability of fabric
barriers to hold up to use and abuse.

Although test data was not submitted
that specifically address the possibility
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of leaching of lead through fabric
coverings, leaching involves a liquid
dissolving a portion of a material or
otherwise extracting a chemical from
the material. Because fabrics, in general,
cannot be considered to be impervious
to liquids such as saliva and stomach
acid, we believe that leaching of lead
from an underlying material is possible.
However, unlike other children’s
products that have lead-containing
components that are accessible, children
will not touch the lead-containing
component with the hands or fingers if
the component is enclosed or encased in
fabric. Thus, leaching of lead from such
a product is not likely to occur except
in the case of mouthing or swallowing
an item that is completely encased or
enclosed in fabric. Whether a fabric-
covered product or a fabric-covered
component part of a product can be
mouthed or swallowed should be
determined through appropriate testing.

The Commission has reviewed section
108 of the CPSIA, which addresses
phthalate content of certain products,
for a definition for toys that can be
placed in a child’s mouth. Section
108(e)(2)(B) of the CPSIA provides that
“if a toy or part of toy in one dimension
is smaller than 5 centimeters, it can be
placed in the mouth.” Although the
CPSIA provisions for lead apply to all
children’s products, not just toys, the
definition in section 108 of the CPSIA
is helpful in assessing whether a part of
any children’s product can be placed in
a child’s mouth. Accordingly, fabric-
covered components that are used in
children’s products, including toys,
should be evaluated for the potential to
be placed in the mouth according to this
definition to assess whether the fabric-
covered part is accessible.

The Commission believes that, in
general, fabric coverings may be
considered barriers to physical contact
with underlying materials for products
such as mattresses because they cannot
be mouthed or swallowed. However, the
appropriate use and abuse tests, such as
for the integrity of seams, should be
used to evaluate the coverings. Smaller
items or small components of children’s
products should be evaluated for the
potential for mouthing or swallowing
using the small parts test. For fabric-
covered children’s products, an
additional test to determine whether
any part in one dimension is smaller
than 5 centimeters should be performed
to see if it can be placed in the mouth.
If mouthing or swallowing of a
component part could occur, the
material beneath the fabric covering is
considered to be accessible to a child.
Therefore, the Commission has revised
the final interpretative rule by adding a

new §1500.87(i) to explain that a
children’s product that is or contains a
lead-containing part which is enclosed,
encased, or covered by fabric and passes
the appropriate use and abuse tests on
such covers, is inaccessible to a child
unless the product or part of the product
in one dimension is smaller than 5
centimeters. The Commission also has
renumbered proposed § 1500.87(g),
which pertained to the intentional
disassembly or destruction of products
by children, as § 1500.87(j).

9. Intentional Disassembly and
Destruction—Section 1500.87(j)
(Formerly Section 1500.87(g))

Proposed § 1500.87(g) (now
renumbered as § 1500.87(j)), explained
that the intentional disassembly or
destruction of products by children
older than age 8 years by means or
knowledge not generally available to
younger children, including use of tools,
will not be considered in evaluating
products for accessibility of lead-
containing components.

For the reasons stated in section D.6
of this preamble, we have retained the
text for this provision without change,
but have renumbered the provision as
§1500.87(j).

10. Miscellaneous Comments

Some commenters said that, if aging
and wear and tear exposes lead-
containing parts, the components
should be considered accessible.

Conversely, other commenters said
that, with respect to textile products, the
necessary durability of such products
already incorporates consideration of
aging and wear and tear. Another
commenter claimed that additional
testing to account for aging for their type
of products does not need to be done,
because the product lifespan of
children’s electronics is shorter than for
other children’s products, and aging
leads to products becoming unusable.

Section 101(b)(2)(A) of the CPSIA
provides that aging of the product may
be considered in the evaluation of the
accessibility of component parts.
However, because of the wide range of
products and product types subject to
the lead content requirements of the
CPSIA, the Commission believes that
such evaluations are necessarily specific
to individual products or product types
and may not be generalized. Currently,
the Commission does not have specific
requirements on the effects of aging on
children’s products. Testing for aging on
children’s products is similar to normal
use testing. Section 8.5 of ASTM-F963
provides that normal use testing would
entail tests intended to simulate normal
use conditions so as to ensure that

hazards are not generated through
normal wear and deterioration of the
product. Such tests would be used to
uncover hazards rather than to
demonstrate the reliability of the toy.
However, ASTM-F963 does not specify
requirements because it would not be
possible to define such requirements in
view of the wide range of children’s
products in the marketplace. Since any
evaluation on the effects of aging on the
integrity of product must be conducted
on product by product basis, the
Commission will continue to review the
effects of aging of the integrity of the
children’s products and will issue
further guidance on this issue in the
future if it deems such guidance is
necessary.

11. Compact Disks and DVDs

One commenter specifically requested
that the final interpretive rule address
compact disks and DVDs. These
products are composed of acrylic
polymer layers that encase the data part
of the product. Because the law does not
allow for coatings to be used as a barrier
that would render lead in the substrate
inaccessible to a child, this commenter
asked that the rule state that the acrylic
part of a disk is not a “coating.” The
commenter was concerned that if the
acrylic polymer layer is not clearly
determined to not be a coating, then
manufacturers would have to test the
layer of material within the polymer
part of the product.

Acrylic polymer layers of a compact
disk or DVD are not considered to be a
coating within the definition of section
1303 because the acrylic polymer layers
are not a surface coating that is
separable from the substrate through
scraping. If the internal metallic layer of
a disk is not accessible to a child, testing
and certification would not be required.
The Commission notes that the issue of
whether there is any lead in compact
disks or DVDs has been raised in
various proceedings. However, we have
not received any test data or information
regarding lead content in CDs or DVDs
and would require further information
before we can evaluate these products
properly. Moreover, given the very large
numbers of children’s products in the
market, an interpretative rule on
accessibility is not the appropriate
forum for the Commission to address
such product-specific issues. Rather, the
interpretative rule is intended to
provide guidance to allow
manufacturers of children’s products to
assess whether their own products or
component parts of their products are
inaccessible for purposes of section
101(b)(2) of the CPSIA. Product-specific
requests should be made under the rule
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on procedures and requirements for a
Commission determination or exclusion
(74 FR 10475 (March 11, 2009)).

E. Effective Date

The CPSIA requires the Commission
to promulgate a rule providing guidance
on inaccessible component parts by
August 14, 2009. Although
interpretative rules do not require a
particular effective date under the
Administrative Procedure Act, 5 U.S.C.
553(d)(2), the Commission recognizes
the need for providing the guidance
expeditiously. Accordingly, the
interpretative rule will take effect on
August 14, 2009.

List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law enforcement, and Toys.

F. Conclusion

m For the reasons stated above, the
Commission amends 16 CFR chapter I
as follows:

PART 1500—HAZARDOUS
SUBSTANCES AND ARTICLES:
ADMINISTRATION AND
ENFORCEMENT REGULATIONS

m 1. The authority citation for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1278, 122 Stat.
3016.

m 2. Add anew §1500.87 to read as
follows:

§1500.87 Children’s products containing
lead: inaccessible component parts.

(a) The Consumer Product Safety
Improvement Act (CPSIA) provides for
specific lead limits in children’s
products. Section 101(a) of the CPSIA
provides that by February 10, 2009,
products designed or intended primarily
for children 12 and younger may not
contain more than 600 ppm of lead.
After August 14, 2009, products
designed or intended primarily for
children 12 and younger cannot contain
more than 300 ppm of lead. On August
14, 2011, the limit may be further
reduced to 100 ppm after three years,
unless the Commission determines that
it is not technologically feasible to have
this lower limit.

(b) Section 101 (b)(2) of the CPSIA
provides that the lead limits do not
apply to component parts of a product
that are not accessible to a child. This
section specifies that a component part
is not accessible if it is not physically
exposed by reason of a sealed covering
or casing and does not become
physically exposed through reasonably

foreseeable use and abuse of the product
including swallowing, mouthing,
breaking, or other children’s activities,
and the aging of the product, as
determined by the Commission. Paint,
coatings, or electroplating may not be
considered to be a barrier that would
render lead in the substrate to be
inaccessible to a child.

(c) Section 101(b)(2)(B) of the CPSIA
directs the Commission to promulgate
by August 14, 2009, this interpretative
rule to provide guidance with respect to
what product components or classes of
components will be considered to be
inaccessible.

(d) The accessibility probes specified
for sharp points or edges under the
Commissions’ regulations at 16 CFR
1500.48—1500.49 will be used to assess
the accessibility of lead-component
parts of a children’s product. A lead-
containing component part would be
considered accessible if it can be
contacted by any portion of the
specified segment of the accessibility
probe. A lead-containing component
part would be considered inaccessible if
it cannot be contacted by any portion of
the specified segment of the
accessibility probe.

(e) For products intended for children
that are 18 months of age or less, the use
and abuse tests set forth under the
Commission’s regulations at 16 CFR
1500.50 and 16 CFR 1500.51 (excluding
the bite test of § 1500.51(c)), will be
used to evaluate accessibility of lead-
containing component parts of a
children’s product as a result of normal
and reasonably foreseeable use and
abuse of the product.

(f) For products intended for children
that are over 18 months but not over 36
months of age, the use and abuse tests
set forth under the Commission’s
regulations at 16 CFR 1500.50 and 16
CFR 1500.52 (excluding the bite test of
§1500.52(c)), will be used to evaluate
accessibility of lead-containing
component parts of a children’s product
as a result of normal and reasonably
foreseeable use and abuse of the
product.

(g) For products intended for children
that are over 36 months but not over 96
months of age, the use and abuse tests
set forth under the Commission’s
regulations at 16 CFR 1500.50 and 16
CFR 1500.53 (excluding the bite test of
§1500.53(c)), will be used to evaluate
accessibility of lead-containing
component parts of a children’s product
as a result of normal and reasonably
foreseeable use and abuse of the
product.

(h) For products intended for children
over 96 months through 12 years of age,
the use and abuse tests set forth under

the Commission’s regulations at 16 CFR
1500.50 and 16 CFR 1500.53 (excluding
the bite test of § 1500.53(c)) intended for
children aged 37—96 months will be
used to evaluate accessibility of lead-
containing component parts of a
children’s product as a result of normal
and reasonably foreseeable use and
abuse of the product.

(i) A children’s product that is or
contains a lead-containing part which is
enclosed, encased, or covered by fabric
and passes the appropriate use and
abuse tests on such covers, is
inaccessible to a child unless the
product or part of the product in one
dimension is smaller than 5 centimeters.

(j) The intentional disassembly or
destruction of products by children
older than age 8 years by means or
knowledge not generally available to
younger children, including use of tools,
will not be considered in evaluating
products for accessibility of lead-
containing components.

Dated: July 31, 2009.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E9—18852 Filed 8-6—-09; 8:45 am]
BILLING CODE 6335-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 174
[EPA-HQ-OPP-2009-0101; FRL-8428-7]
Bacillus thuringiensis Cry1A.105
Protein; Time Limited Exemption From

the Requirement of a Tolerance;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule, correction.

SUMMARY: On May 20, 2009 EPA
published a Final Rule that established
an 18—month, time-limited exemption
from the requirement of a tolerance for
residues of the Bacillus thuringiensis
Cry1A.105 protein in or on the food and
feed commodities cotton seed, cotton
seed oil, cotton seed meal, cotton hay,
cotton hulls, cotton forage and cotton
gin byproducts when used as a plant-
incorporated protectant. Subsequent to
the publication of the May 20, 2009
Final Rule, the Agency identified an
error in the Analytical Methods section
of that Rule’s preamble. Through this
action, EPA is republishing the
tolerance exemption with a new
effective date and opportunity to request
a hearing, and a corrected Analytical
Methods section. The conditions of the
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time-limited tolerance exemption as
established on May 20, 2009 are
unchanged: the time-limited tolerance
exemption expires and is revoked on
November 22, 2010.

DATES: This regulation is effective
August 7, 2009. Objections and requests
for hearings must be received on or
before October 6, 2009 and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0101. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Denise Greenway, Biopesticides and
Pollution Prevention Division (7511P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
703-308-8263; e-mail address:
greenway.denise@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide

for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 174
through the Government Printing
Office’s e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0101 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 6, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0101, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of March 4,
2009 (74 FR 9395) (FRL-8403-5), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 9F7521)
by Monsanto Company, 800 North
Lindbergh Blvd., St. Louis, MO 63167.
The petition requested that 40 CFR part
174 be amended by establishing a time-
limited exemption from the requirement
of a tolerance for residues of the plant-
incorporated protectant Bacillus
thuringiensis Cry1A.105 protein, in or
on the food and feed commodities
cotton seed, cotton seed oil, cotton seed
meal, cotton hay, cotton hulls, cotton
forage and cotton gin byproducts. This
notice included a summary of the
petition prepared by the petitioner
Monsanto Company. This petition was
submitted to deal with a small amount
— less than an acre — of an
unauthorized, genetically-engineered
cotton variety containing an
unregistered plant-incorporated
protectant — the Cry1A.105 protein —
that was inadvertently harvested along
with 54 acres of a commercially-
available, genetically-engineered cotton
variety. (http://www.epa.gov/pesticides/
biopesticides/pips/
btcotton_statement.html). In response to
EPA’s notice announcing the filing of
pesticide petition 9F7521, one comment
was received and was addressed in the
May 20, 2009, Final Rule, in which EPA
presented its rationale for establishing
an 18—month time-limited exemption
from the requirement of a tolerance.

Subsequent to the publication of the
May 20, 2009 regulation, the Agency
identified an error in the Analytical
Methods section of the Rule’s preamble
(Unit VILB.). Specifically, the text in the
Analytical Methods section of the
preamble to the May 20, 2009 Final Rule
erroneously stated that the Polymerase
Chain Reaction (PCR) method analyzed
for Bacillus thuringiensis Cry1A.105
protein. In fact, the PCR method
analyzes for Bacillus thuringiensis
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Cry1A.105 DNA. This action corrects
that error. This action also establishes a
new effective date and opportunity to
request a hearing. The conditions of the
time-limited tolerance exemption as
established on May 20, 2009 are
unchanged: it still expires and is
revoked on November 22, 2010. See
Section VII.B., below, for the subject
correction to the Analytical Methods
section.

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which require
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “‘ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue.... ”
Additionally, section 408(b)(2)(D) of
FFDCA requires that the Agency
consider ‘““available information
concerning the cumulative effects of a
particular pesticide’s residues ”’ and
“other substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the

variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

For a more extensive discussion, see
the Final Rule of May 20, 2009 (74 FR
23635, FRL—8417-3).

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

Food. See the Final Rule of May 20,
2009 (74 FR 23635, FRL—8417-3).

B. Other Non-Occupational Exposure

Dermal and inhalation exposure. See
the Final Rule of May 20, 2009 (74 FR
23635), (FRL—8417-3).

V. Cumulative Effects

See the Final Rule of May 20, 2009
(74 FR 23635), (FRL—-8417-3).

VI. Determination of Safety for U.S.
Population, Infants and Children

See the Final Rule of May 20, 2009
(74 FR 23635), (FRL—-8417-3).

VII. Other Considerations

A. Endocrine Disruptors

See the Final Rule of May 20, 2009
(74 FR 23635), (FRL-8417-3).

B. Analytical Method

A Polymerase Chain Reaction (PCR)
method for the detection and (in the
context of a tolerance exemption)
measurement of the Bacillus
thuringiensis Cry1A.105 DNA in cotton
has been submitted (MRID 477497—-01).

C. Codex Maximum Residue Level

See the Final Rule of May 20, 2009
(74 FR 23635, FRL-8417-3).

VIII. Conclusions

See the Final Rule of May 20, 2009
(74 FR 23635, FRL—-8417-3).

IX. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the requirement of a
tolerance under section 408(d) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,

entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
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(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 174

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 27, 2009.
W. Michael McDavit,
Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
m Therefore, 40 CFR chapter Iis
amended as follows:

PART 174—[AMENDED]

m 1. The authority citation for part 174
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 174.502 is revised to read
as follows:

§174.502 Bacillus thuringiensis Cry1A.105
protein; exemption from the requirement of
a tolerance.

(a) Residues of Bacillus thuringiensis
Cry1A.105 protein in or on the food and
feed commodities of corn; corn, field,
flour; corn, field, forage; corn, field,
grain; corn, field, grits; corn, field, meal;
corn, field, refined oil; corn, field,
stover; corn, sweet, forage; corn, sweet,
kernel plus cob with husk removed;
corn, sweet, stover; and corn, pop, grain
and corn, pop, stover are exempt from
the requirement of a tolerance when the
Bacillus thuringiensis Cry1A.105
protein is used as a plant-incorporated
protectant in these food and feed corn
commodities.

(b) A time-limited exemption from the
requirement of a tolerance is established
for residues of Bacillus thuringiensis
Cry1A.105 protein in or on the food and
feed commodities of cotton; cotton,
forage; cotton, gin byproducts; cotton,
hay; cotton, hulls; cotton, meal; cotton,

refined oil; and cotton, undelinted seed
when the Bacillus thuringiensis
Cry1A.105 protein is used as a plant-
incorporated protectant in these food
and feed cotton commodities. The
exemption from the requirement of a
tolerance expires and is revoked on
November 22, 2010.

[FR Doc. E9—18860 Filed 8—6—09; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0601; FRL-8431-8]

Inert Ingredients; Extension of
Effective Date of Revocation of Certain
Tolerance Exemptions with Insufficient
Data for Reassessment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This document moves the
effective date of the revocation of six
inert ingredient tolerance exemptions
with insufficient data for reassessment
as set forth in the Federal Register on
August 4, 2008 (73 FR 45312).

DATES: In the final rule published
August 9, 2006 (71 FR 45415), and
delayed on August 4, 2008 (73 FR
45312):

1. The effective date is delayed from
August 9, 2009, to October 9, 2009, for
the following amendments to § 180.910:
2.m., n., and cc.

2. The effective date is delayed from
August 9, 2009, to October 9, 2009, for
the following amendments to § 180.930:
4.t., u.,and v.

Objections and requests for hearings
must be received on or before October
6, 2009, and must be filed in accordance
with the instructions provided in 40
CFR part 178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0601. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP

Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Kerry Leifer, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8811; e-mail address:

leifer.kerry@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

II. Background and Statutory Findings

A. Background

In a final rule published in the
Federal Register on August 9, 2006 (71
FR 45415) (FRL-8084—-1), EPA revoked
inert ingredient tolerance exemptions
because insufficient data were available
to the Agency to make the safety
determination required by Federal Food,
Drug, and Comestic Act (FFDCA)
section 408(c)(2). In reassessing the
safety of the tolerance exemptions, EPA
considered the validity, completeness,
and reliability of the data that are
available to the Agency [FFDCA section
408 (b)(2)(D)] and the available
information concerning the special
susceptibility of infants and children
(including developmental effects from
in utero exposure) [FFDCA section 408
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(b)(2)(C)]. EPA concluded it had
insufficient data to make the safety
finding of FFDCA section 408(c)(2) and
revoked the inert ingredient tolerance
exemptions identified in the final rule
under 40 CFR 180.910, 180.920,
180.930, and 180.940, with the
revocations effective on August 9, 2008.

In a subsequent direct final rule
published in the Federal Register on
August 4, 2008 (73 FR 45312) (FRL—
8372-7), EPA moved the effective date
of the revocation of certain inert
ingredient tolerance exemptions from
August 9, 2008, until August 9, 2009.
This determination was made based on
requests for an extension of the
revocation date from pesticide
registrants and inert ingredient
manufacturers who had demonstrated
their intent to support certain inert
ingredient tolerance exemptions and
who had provided data development
plans and schedules for data submission
to the Agency.

B. Moving the Effective Date of the
Revocation for Six Tolerance
Exemptions

In the case of six of the revoked
tolerance exemptions, EPA has received
petitions for the establishment of
tolerance exemptions which included
the submission of data for these inert
ingredients. Notices of filing of these
petitions (PP 8E7466 and PP 8E7478)
were published in the Federal Register
on March 25, 2009 (74 FR 12856) (FRL—
8399-4). The Agency has not yet fully
completed the risk assessments needed
to evaluate these petitions and to make
a safety finding. EPA, therefore,
concludes that additional time is
necessary to complete the safety
determinations for these six tolerance
exemptions and that the effective date of
the revocation of the these tolerance
exemptions should be moved by two
months to October 9, 2009.

C. What is the Agency’s Authority for
Taking this Action?

A ““tolerance” represents the
maximum level for residues of pesticide
chemicals legally allowed in or on raw
agricultural commodities and processed
foods. Section 408 of FFDCA, 21 U.S.C.
346a, as amended by FQPA, Public Law
104-170, authorizes the establishment
of tolerances, exemptions from tolerance
requirements, modifications in
tolerances, and revocation of tolerances
for residues of pesticide chemicals in or
on raw agricultural commodities and
processed foods. Without a tolerance or
exemption, food containing pesticide
residues is considered to be unsafe and
therefore ‘‘adulterated” under FFDCA
section 402(a), 21 U.S.C. 342(a). Such

food may not be distributed in interstate
commerce (21 U.S.C. 331(a)). For a food-
use pesticide to be sold and distributed,
the pesticide must not only have
appropriate tolerances under FFDCA,
but also must be registered under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) (7 U.S.C. 136
et seq.). Food-use pesticides not
registered in the United States must
have tolerances in order for
commodities treated with those
pesticides to be imported into the
United States. Under FFDCA section
408(e)(1)(B), 21 U.S.C. 346a(e)(1)(B),
EPA may take action establishing,
modifying, suspending, or revoking a
tolerance exemption.

III. Delayed Effective Date for Certain
Tolerance Exemptions

The amendatory designations listed in
this unit are reprinted from the final
rule published in the Federal Register
issue of August 4, 2008 (73 FR 45312)
for the convenience of the user. The
structure mirrors the amendatory
designations in the original document.
The amendatory designations shown are
those with the effective date delayed
until October 9, 2009.

Section 180.910

m. o-(p-Nonylphenyl)-w-
hydroxypoly(oxyethylene) mixture of
dihydrogen phosphate and
monohydrogen phosphate esters and the
corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the nonyl group is a
propylene trimer isomer and the poly
(oxyethylene) content averages 4-14
moles or 30 moles.

n. o-(p-Nonylphenyl)-o-
hydroxypoly(oxyethylene) sulfate,
ammonium, calcium, magnesium,
potassium, sodium, and zinc salts; the
nonyl group is a propylene trimer
isomer and the poly(oxyethylene)
content averages 4 moles.

cc. o-[p-(1,1,3,3-
Tetramethylbutyl)phenyl]-o-
hydroxypoly(oxyethylene) produced by
the condensation of 1 mole of p-
(1,1,3,3-tetramethylbutyl)phenol with a
range of 1-14 or 30-70 moles of
ethylene oxide: if a blend of products is
used, the average range number of moles
of ethylene oxide reacted to produce
any product that is a component of the
blend shall be in the range of 1-14 or
30-70.

Section 180.930

t. a-(p-Nonylphenyl)-o-
hydroxypoly(oxyethylene) mixture of
dihydrogen phosphate and
monohydrogen phosphate esters and the

corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the nonyl group is a
propylene trimer isomer and the
poly(oxyethylene) content averages 4—
14 moles.

u. a-(p-Nonylphenyl)-w-
hydroxypoly(oxyethylene) sulfate, and
its ammonium, calcium, magnesium,
potassium, sodium, and zinc salts; the
nonyl group is a propylene trimer
isomer and the poly(oxyethylene)
content averages 4 moles.

v. o-(p-Nonylphenyl)-o-
hydroxypoly(oxyethylene) sulfate, and
its ammonium, calcium, magnesium,
monoethanolamine, potassium, sodium,
and zinc salts; the nonyl group is a
propylene trimer isomer and the
poly(oxyethylene) content averages 4—
14 or 30-90 moles of ethyiene oxide.

1V. Statutory and Executive Order
Reviews

This rule changes the effective date of
the revocation of certain tolerance
exemptions under section 408(d) of
FFDCA. The Office of Management and
Budget (OMB) has exempted tolerance
exemption actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This rule does not contain
any information collections subject to
OMB approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4). Nor does it require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any Agency action under Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997). This action does not
involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note).
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Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), the
Agency hereby certifies that this action
will not have a significant negative
economic impact on a substantial
number of small entities.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This rule directly
regulates growers, food processors, food
handlers, and food retailers, not States.
This action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. For these
same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 9, 2000). Executive
Order 13175 requires EPA to develop an
accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.

Thus, Executive Order 13175 does not
apply to this rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 4, 2009.

G. Jeffrey Herndon,
Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.910 [Amended]

m 2. In the final rule published August
9, 2006 (71 FR 45415), and delayed on
August 4, 2008 (73 FR 45312), the
effective date is delayed from August 9,
2009, to October 9, 2009, for the
following amendments to § 180.910:
2.m., n., and cc.

§180.930 [Amended]

m 3. In the final rule published August
9, 2006 (71 FR 45415), and delayed on
August 4, 2008 (73 FR 45312), the
effective date is delayed from August 9,
2009, to October 9, 2009, for the
following amendments to § 180.930:
4.t.,u., and v.

[FR Doc. E9-19057 Filed 8—6—09; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0806; FRL—8427-7]
Avermectin B, and its delta-8,9-isomer;
Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
avermectin B; and its delta-8,9-isomer
in or on stone fruit crop group 12, tree
nut crop group 14, pistachio, tuberous
and corm vegetable crop subgroup 01C,
goat fat, hog fat, horse fat, sheep fat,
cattle fat, and cattle meat byproducts.
Existing tolerances for cattle, fat and
cattle, meat byproducts are revised.
Existing individual crop tolerances on
almond, plum, potato, and walnut are
deleted and replaced by the

establishment of new crop group
tolerances. Existing tolerances on
almond, hulls and plum, prune, dried
are retained. This regulation also makes
a technical correction to correctly
express the existing tolerances for mint
(replace term “mint” with the more
specific terms “peppermint, tops” and
“spearmint, tops”’). Syngenta Crop
Protection, Inc. and Y-TEX Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 7, 2009. Objections and requests
for hearings must be received on or
before October 6, 2009, and must be
filed in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0806. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Thomas C. Harris, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9423; e-mail address:
harris.thomas@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:
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e Crop production (NAICS code
111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
cite at http://www.gpoaccess.gov/ecfr.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0806 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before October 6, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked

confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0806, by one of the
following methods:

e Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

I1. Petition for Tolerance

As listed below, EPA published
notices pursuant to section 408(d)(3) of
FFDCA, 21 U.S.C. 346a(d)(3),
announcing the filing of pesticide
petitions in the Federal Register
requesting that 40 CFR 180.449 be
amended by establishing a tolerance for
combined residues of the insecticide/
miticide avermectin B; (a mixture of
avermectins containing greater than or
equal to 80% avermectin By, (5-O-
demethyl avermectin A,;) and less than
or equal to 20% avermectin By (5-O-
demethyl-25-de (1-methylpropyl)-25-(1-
methylethyl) avermectin A)), and its
delta-8,9-isomer, as listed below.
Avermectin B is also referred to as
abamectin. Each notice included a
summary of the petition prepared by the
registrant listed. There were no
comments received in response to these
notices of filing.

September 27, 2000, 65 FR 58080,
FRL-6746-4, PP 0F6146. This petition
was filed by Novartis Crop Protection,
Inc. (now Syngenta Crop Protection,
Inc.), P.O. Box 18300, Greensboro, NC
27419-8300 for tolerances of avermectin
B, and its delta-8,9-isomer in or on grass
forage at 0.001 ppm, grass hay at 0.001
ppm, stone fruit crop group 12 at 0.015
ppm, tree nut crop group 14 at 0.005
ppm, pistachio at 0.005 ppm, and the
tuberous and corm vegetable crop
subgroup 01C at 0.005 ppm. Tolerances
for avocado and mint which were also
requested in that notice were
established earlier (see February 16,
2005, 70 FR 7876).

Based upon EPA review of the data
supporting the petition, the petition was
subsequently amended to request
permanent tolerances for avermectin B;
and its delta-8,9-isomer at the revised
levels as follow: Stone fruit crop group
12 at 0.09 ppm, tree nut crop group 14
at 0.01 ppm, pistachios at 0.01 ppm,
tuberous and corm vegetables crop
subgroup 01C at 0.01 ppm, goat fat at
0.01 ppm, hog fat at 0.01 ppm, horse fat
at 0.01 ppm, and sheep fat at 0.01 ppm.
The tolerance requests for grass hay and
grass forage were withdrawn pending
development of further data on grass
hay. Existing individual crop tolerances
on almond, plum, potato, and walnut
are deleted and replaced by the
establishment of new crop group
tolerances. Existing tolerances on
almond, hulls and plum, prune, dried
are retained. The proposed tolerance
levels were raised based on EPA’s
analysis of the residue data, EPA’s
assessment of the limits of quantitation
(LOQs) of the analytical methods,
current livestock feed items (OPPTS
Guideline 860.100, Table 1 Feedstuffs,
June 2008), and/or to coordinate with
Codex Maximum Residue Limits (MRLs)
(see Unit IV.B.).

December 3, 2008, 73 FR 73648, FRL—
8391-3, PP 8F7454. This petition was
filed by Y-TEX Corporation, 1825 Big
Horn Avenue, P.O. Box 1450, Cody, WY
82414, and proposes to amend the
tolerances in 40 CFR 180.449 by
increasing the tolerances of avermectin
B: and its delta-8,9-isomer in or on
cattle fat from 0.015 ppm to 0.03 ppm
and cattle meat byproducts from 0.02
ppm to 0.06 ppm. These tolerances
support use of avermectin in cattle ear
tags.

gThis regulation also makes a technical
amendment to correctly express the
existing tolerances for mint which were
established in the final rule published
on February 16, 2005 (70 FR 7876) (FRL-
7695-7). That rule listed the tolerance as
“mint” at 0.010 ppm. The correct
terminology is “‘peppermint, tops” at
0.010 ppm and “‘spearmint, tops” at
0.010 ppm.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
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reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for combined residues of
avermectin B, and its delta-8,9-isomer
on stone fruit crop group 12 at 0.09
ppm, tree nut crop group 14 at 0.01
ppm, pistachios at 0.01 ppm, tuberous
and corm vegetables crop subgroup 01C
at 0.01 ppm, goat fat at 0.01 ppm, hog
fat at 0.01 ppm, horse fat at 0.01 ppm,
sheep fat at 0.01 ppm, cattle fat at 0.03
ppm, and cattle meat byproducts at 0.06
ppm. EPA’s assessment of exposures
and risks associated with establishing
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Avermection B; (also known as
abamectin) has high to moderate acute
toxicity by the oral route, high acute
toxicity by the inhalation route, and low
acute toxicity by the dermal route. It is
slightly irritating to the skin, but is not
an ocular irritant or a dermal sensitizer.
In general, the results of available
toxicity studies with single or repeated
dosing indicate that the main target
organ for avermection B; is the nervous
system, and that decreased body weight
is also one of the most frequent findings.
There was no observed estrogen,
androgen, or thyroid mediated toxicity.
Neurotoxicity and developmental effects
are detected in multiple studies and
species of test animals. The dose/
response curve is very steep in several
studies, with severe effects (including
death and morbid sacrifice) seen at dose
levels as low as 0.4 milligrams/

kilogram/day (mg/kg/day) and 0.1 mg/
kg/day in rats and mice, respectively,
following repeated exposures. Increased
susceptibility (qualitative and/or
quantitative) was seen in prenatal
developmental toxicity studies in mice
and rabbits, and an increase in
quantitative and qualitative
susceptibility was also seen in the rat
reproductive toxicity studies. Review of
acceptable oncogenicity and
mutagenicity studies provide no
indication that avermection B, is
carcinogenic or mutagenic.

Specific information on the studies
received and the nature of the adverse
effects caused by avermectin B, and its
delta-8,9-isomer as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov in document the
“Abamectin, Revised Human Health
Risk Assessment for Proposed Uses on
Pasture and Rangeland Grass, Stone
Fruit Crop Group 12, Tree Nut Crop
Group 14, Pistachio, Tuberous and
Corm Vegetables Subgroup 01C, and
Request for Cattle Ear Tag Use,” at page
18 in docket ID number EPA-HQ-OPP—
2008-0806.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a Benchmark Dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-, intermediate-, and
chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the

margin of exposure (MOE) called for by
the product of all applicable UFs is not

exceeded. This latter value is referred to
as the Level of Concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for avermectin B; and its
delta-8,9-isomer used for human risk
assessment can be found at http://
www.regulations.gov in the document
“Abamectin, Revised Human Health
Risk Assessment for Proposed Uses on
Pasture and Rangeland Grass, Stone
Fruit Crop Group 12, Tree Nut Crop
Group 14, Pistachio, Tuberous and
Corm Vegetables Subgroup 01C, and
Request for Cattle Ear Tag Use,” at page
25 in docket ID number EPA-HQ-OPP—
2008-0806.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to avermectin B, and its delta-
8,9-isomer, EPA considered exposure
under the petitioned-for tolerances as
well as all existing avermectin B; and its
delta-8,9-isomer tolerances in (40 CFR
180.449). EPA assessed dietary
exposures from avermectin B; and its
delta-8,9-isomer in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). As to residue levels
in food, EPA used a probabilistic
distribution of anticipated residues
derived from field trial data for all
commodities. Default processing factors
and maximum surveyed percent crop
treated (PCT) were used as available.
See Unit C.1.iv. below for full listing of
PCTs.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFIL. As to residue levels in food, EPA
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used point estimates of anticipated
residues derived from field trial data for
all commodities. Default processing
factors and average surveyed percent
crop treated (PCT) were used as
available. Also, residues of avermectin
B, and its delta-8,9-isomer in foods
exposed in a food-handling
establishment were assumed to be
0.0002 ppm which is one-half the Limit
of Detection (LOD). See Unit C.1.iv.
below for full listing of PCTs.

iii. Cancer. Based on the absence of a
significant increase in tumor incidence
in two rodent studies, EPA classified
avermectin B, as “not likely to be
carcinogenic to humans” and, thus, an
exposure assessment for evaluating
cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure
estimate does not underestimate
exposure for any significant
subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency used PCT information as
follows (average and maximum,
respectively):

Percent Crop Treated
Commodity PCT)

Average | Maximum
Almond 50 75
Apple 5 10
Avocado 40 60
Cantaloupe 15 30
Celery 40 65
Cottonseed oil 5 5
Cucumber 5 10
Grape 5 15
Grape, raisin 5 15
Grapefruit 60 80
Honeydew 15 30
Hop 85 100
Lemon 30 50
Lettuce 10 15
Orange 20 40
Pear 65 80
Pepper 25 100
Potato 1 2.5
Pumpkin 2.5 5
Spinach 20 45
Squash 5 10
Strawberry 35 45
Tangerine 40 45
Tomato 15 100
Walnut 5 20
Watermelon 5 10

EPA assumed 100 PCT (both average
and maximum) for other crops not listed
above, and for all livestock
commodities. Maximum PCT was used
for analysis of acute exposure while
average PCT was used for analysis of
chronic exposure.

In most cases, EPA uses available data
from the U.S. Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6 years. EPA uses an average PCT
for chronic dietary risk analysis. The
average PCT figure for each existing use
is derived by combining available
public and private market survey data

for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is <1. In those
cases, 1% is used as the average PCT
and 2.5% is used as the maximum PCT.
EPA uses a maximum PCT for acute
dietary risk analysis. The maximum
PCT figure is the highest observed
maximum value reported within the
recent 6 years of available public and
private market survey data for the
existing use and rounded up to the
nearest multiple of 5%.

The Agency believes that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which avermectin B, may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for avermectin B, and its major soil
degradate (a mixture of an 8-alpha-
hydroxy and a ring opened aldehyde
derivative) in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of avermectin
B and its major soil degradate (a
mixture of an 8-alpha-hydroxy and a
ring opened aldehyde derivative).
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) for surface
water and Screening Concentration in
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Ground Water (SCI-GROW) models for
ground water, the estimated drinking
water concentrations (EDWCs) of
avermectin B, and its major soil
degradate (a mixture of an 8-alpha-
hydroxy and a ring opened aldehyde
derivative) for acute exposures are
estimated to be 0.464 parts per billion
(ppb) for surface water and 0.00184 ppb
for ground water; and for chronic
exposures for non-cancer assessments
are estimated to be 0.211 ppb for surface
water and 0.00184 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 0.464 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 0.211 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Avermectin B, is currently registered
for the following uses that could result
in residential exposures: Residential
lawn application for fire ant control,
and residential indoor crack and crevice
application for cockroaches and ants.
EPA assessed residential exposure as
follows. Exposure and risk estimates for
homeowners applying crack and crevice
baits were estimated using the Standard
Operating Procedure (SOP) for
Residential Exposure Assessments. The
unit exposure from the wettable
powder, open mixing and loading
scenario listed in the SOP for
Residential Exposure Assessments was
used as a surrogate for estimating
dermal and inhalation exposure for an
activity that involves the use of a small
syringe-type duster to make bait
placements along the baseboards and
into cracks and crevices. The method
used for estimating residential
applicator exposure is believed to
produce a high-end estimate of
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found avermectin B, to
share a common mechanism of toxicity
with any other substances, and
avermectin B does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that avermectin B; does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(c) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Increased susceptibility was seen in
prenatal developmental toxicity studies
in mice and rabbits following in utero
exposure to avermectin B;. There was
also an increase in susceptibility in the
rat reproductive toxicity study and the
rat develoFmental neurotoxicity study.

3. Conclusion. EPA has retained an
additional FQPA SF for chronic/long-
term and short/intermediate-term
assessments due to the steepness of the
dose-response curve and severity of
effects (death) at the LOAEL. For all risk
assessments involving repeat exposures,
the selected toxicity endpoint is based
on the decrease in pup body weight
seen in the developmental neurotoxicity
study and three reproduction studies in
the rat. Although the study identified a
NOAEL for the effects observed in the
pups, the data clearly indicate that the
decrease in pup body weight seen at 0.2
mg/kg/day rapidly progresses to death at
the next higher tested dose level (0.4
mg/kg/day) in both reproduction and
developmental neurotoxicity studies.
The combined data from several
reproduction toxicity and
developmental neurotoxicity studies
have documented a very narrow dose
range from NOAEL (0.12 mg/kg/day) to

adverse effect (0.2 mg/kg/day) to severe
adverse effect (0.4 mg/kg/day). Dose
spacing is commonly greater than the 2x
between NOAEL and LOAEL here, and
the 3x difference between the NOAEL
and the dose that induced mortality in
the pups in the developmental
neurotoxicity study provides little
margin of safety for such a severe effect.

Nonetheless, EPA has determined that
reliable data show the safety of infants
and children would be adequately
protected if the 10X FQPA safety (SF)
were reduced to 3X for chronic/long
term and short/intermediate-term
assessments and reduced to 1X for acute
assessments. This conclusion is based
on the following findings:

i. Retaining an additional 3x FQPA
safety factor effectively provides a 10x
margin between the dose which causes
death (0.4 mg/kg/day) and the NOAEL
adjusted by the additional safety factor
(0.12 mg/kg/day/3x = 0.04 mg/kg/day).
A dose spacing of 10x between a
NOAEL and LOAEL is as broad, if not
broader, than the dose spacing generally
used in animal testing and thus removes
the residual concern with the steepness
of the dose response curve and the
severe effects seen here.

ii. This adjusted point of departure
(0.04 mg/kg/day) would also address the
concerns for the increased susceptibility
seen at higher doses in the two-
generation reproduction study in rats
(LOAEL = 0.4 mg/kg/day), prenatal
developmental study in CD-1 mice
(LOAEL = 0.75 mg/kg/day), the prenatal
developmental toxicity study in rabbits
(LOAEL = 2 mg/kg/day), and the one-
generation reproduction study (LOAEL
= 0.2 mg/kg/day).

iii. The toxicity database for
avermectin B, is complete, except for
immunotoxicity studies. EPA began
requiring functional immunotoxicity
testing of all food and non-food use
pesticides on December 26, 2007. To
address the issue of an immunotoxicity
data gap and the associated database
uncertainty factor, the Agency examined
the entire database of avermectin By and
determined that an additional
uncertainty factor is not needed to
account for potential immunotoxicity.
Avermectin B; has not been found to
induce effects associated with
immunotoxicity and avermectin B; does
not belong to a class of chemicals that
would be expected to be immunotoxic.
Therefore, based on the above
considerations, EPA does not believe
that conducting a special Harmonized
Guideline series 870.7800
immunotoxicity study will result in a
NOAEL less than the NOAELs of 0.5
and 0.12 mg/kg/day already set for
avermectin B, acute and repeated
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exposures, respectively. An additional
uncertainty factor (UFpg) for database
uncertainties associated with
immunotoxicity does not need to be
applied at this time.

iv. With respect to acute dietary
exposure, the endpoint selected for risk
assessment is based on mydriasis
observed in dogs. The additional 3x
factor applied to chronic and other
exposure scenarios is not applicable to
acute exposure because steepness of the
dose and severity of effects were not
seen in the studies where mydriasis
occurred. In addition, reduced body
weight is not considered a single dose
effect and would not be appropriate as
a toxicity endpoint for acute exposure
scenarios.

v. There are no residual concerns with
respect to the exposure databases. The
chronic and acute dietary food exposure
assessment utilizes reliable data on
anticipated residues and percent crop
treated as well as default processing
factors. The dietary drinking water
assessment utilized modeling results
which included conservative
assumptions for the parent and all
degradates of concern. Conservative
assumptions were used in the water
models. Therefore, the water exposure
assessment will not underestimate the
potential risks for infants and children.
Likewise, the use of maximum
application rates and central-to-high
end inputs results in calculated
residential exposures that should not
underestimate the risks to infants and
children from these requested uses.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD
represent the highest safe exposures,
taking into account all appropriate SFs.
EPA calculates the aPAD and cPAD by
dividing the POD by all applicable UFs.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given the estimated aggregate
exposure. Short-, intermediate-, and
chronic-term risks are evaluated by
comparing the estimated aggregate food,
water, and residential exposure to the
POD to ensure that the MOE called for
by the product of all applicable UFs is
not exceeded.

1. Acute risk. The acute aggregate risk
assessment takes into account exposure
from dietary (food and water)
consumption. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary

exposure from food and water to
avermectin B, and its delta-8,9-isomer
will occupy 27% of the aPAD for
children 1 to 2 years old, the population
group receiving the greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to avermectin B,
and its delta-8,9-isomer from food and
water will utilize 47% of the cPAD for
children 1 to 2 years old, the population
group receiving the greatest exposure.
Based on the explanation in Unit
II.C.3., regarding residential use
patterns, chronic residential exposure to
residues of avermectin B and its delta-
8,9-isomer is not expected.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
High-end estimates of residential
exposure were used, while average
values were used for food and drinking
water exposure. Avermectin B, is
currently registered for uses that could
result in short- and intermediate-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short- and intermediate-
term residential exposures to
avermectin B; and its delta-8,9-isomer.
Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short- and intermediate-term
food, water, and residential exposures
result in aggregate MOEs of 500 for
children 1 to 2 years old, the population
group receiving the greatest exposure.

4. Aggregate cancer risk for U.S.
population. Based on the absence of a
significant increase in tumor incidence
in two rodent studies, EPA classified
avermectin B, as “not likely to be
carcinogenic to humans” and it is,
therefore, not expected to pose a cancer
risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to avermectin
B, and its delta-8,9-isomer residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methods for
avermectin B, in plant and livestock
commodities are available in PAM II.
The methods have been validated for
citrus and processed fractions (Method
I), ginned cottonseed (Method IA), and

bovine tissues and milk (Method II).
These methods determine residues in
plant and livestock commodities at
limits of quantitation of 0.02 ppm for
meat and meat byproducts and <0.01
ppm for other plant/livestock
commodities. The limits of detection of
the methods for plant and livestock
commodities is 0.001 ppm for each
analyte, equivalent to 0.002 ppm for two
analyte peaks (i.e., avermectin B, and
its delta-8,9-isomer in one peak and
avermectin B, and its delta-8,9-isomer
in the other peak).

The plant methods used for data
collection adequately measure the
residues of concern. The methods have
been validated at 0.001, 0.002, or 0.005
ppm (depending on the commodity and
the method) for each of two analyte
peaks (avermectin B, and its delta-8,9-
isomer in one peak and avermectin By,
and its delta-8,9-isomer in the other
peak), which means that the LOQs of
the data collection methods would be
0.002, 0.004 or 0.01 ppm.

The 1990 Pestrak database indicates
that avermectin B, and its metabolites
are not recovered or not likely to be
recovered by FDA multiresidue
methods. Therefore, the multiresidue
methods can not be used to determine
residues for dietary exposure
assessment and can not be used as the
primary enforcement method.

B. International Residue Limits

The Codex tolerance expressions for
plants are consistent with the U.S.
tolerance expression.

C. Response to Comments

No comments were received to the
Notices of Filing.

D. Revisions to Petitioned-For
Tolerances

The correct commodity definitions are
obtained from the “Food and Feed
Commodity Vocabulary”, which can be
found at http://www.epa.gov/pesticides/
foodfeed. Some proposed tolerance
levels were raised based on EPA’s
analysis of the residue data, EPA’s
assessment of the limits of quantitation
of the analytical methods, current
livestock feed items (OPPTS Guideline
860.100, Table 1 Feedstuffs, June 2008),
and/or to coordinate with Codex
Maximum Residue Limits (MRLs).

V. Conclusion

Therefore, tolerances are established
for combined residues of avermectin B;
(a mixture of avermectins containing
greater than or equal to 80% avermectin
Bia (5-O-demethyl avermectin A;) and
less than or equal to 20% avermectin
Bib (5-O-demethyl-25-de (1-
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methylpropyl)-25-(1-methylethyl)
avermectin A)), and its delta-8,9-isomer
in/on cattle, fat at 0.03 ppm; cattle, meat
byproducts at 0.06 ppm; fruit, stone,
group 12 at 0.09 ppm; goat, fat at 0.01
ppm; hog, fat at 0.01 ppm; horse, fat at
0.01 ppm; nut, tree, group 14 at 0.01
ppm; pistachio at 0.01 ppm; sheep, fat
at 0.01 ppm; and vegetable, tuberous
and corm subgroup 01C at 0.01 ppm.
Existing tolerances for cattle, fat and
cattle, meat byproducts are revised.
Existing individual crop tolerances on
almond, plum, potato, and walnut are
deleted and replaced by the
establishment of new crop group
tolerances. Existing tolerances on
almond, hulls and plum, prune, dried
are retained. The expression for existing
mint tolerances is corrected by deleting
the term mint and replacing with
peppermint, tops at 0.010 ppm and
spearmint, tops at 0.010 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power

and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 28, 2009.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.449, the table to paragraph
(a) is amended by revising the entries
for cattle, fat and cattle, meat
byproducts; by removing the entries for
almond, plum, mint, potato and walnut;
and by adding alphabetically, the
remaining entries in the table to read as
follows:

180.449 Avermectin B, and its delta-8,9-
isomer; tolerances for residues.

(a) * * *
. Parts per
Commaodity million
Cattle, fat ...ccccoeeeeieeeccee e, 0.03
Cattle, meat byproducts 0.06
Fruit, stone, group 12 ................... 0.09
Goat, fat ....coceeeeieeieeeee 0.01
Hog, fat ..o 0.01
Horse, fat .....cccooeveeeeiiiiiiieeeeeee 0.01
Nut, tree, group 14 .....ccceeiiiennnes 0.01
Peppermint, tops .......cccoeeviieenen. 0.010
Pistachio .......ccccoeceiriieeinieeeeen, 0.01
Sheep, fat ....ccoovvviiiee 0.01
Spearmint, tOPS ....ccoeeeriiiiiieiienne 0.010
Vegetable, tuberous and corm,
subgroup 01C ....cccoviiviieieen, 0.01

* * * * *

FR Doc. E9-19006 Filed 8—6—09; 8:45 am
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[WC Docket No. 04-36; FCC 09-40]

IP-Enabled Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules so that providers of
interconnected Voice over Internet
Protocol (VoIP) service will be required
to comply with the same discontinuance
rules as domestic non-dominant
telecommunications carriers. These
rules protect consumers of
interconnected VoIP service from the
abrupt discontinuance, reduction or
impairment of their service by requiring
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prior notice to customers and the filing
of an application with the Commission.

DATES: Effective September 8, 2009
except for §§63.60(a) and (f) which
affect information collection
requirements that are not effective until
approved by the Office of Management
and Budget. The FCC will publish a
document in the Federal Register
announcing the effective date for those
sections.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

Interested parties may submit PRA
comments by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e E-mail: Parties who choose to file
by e-mail should submit their comments
to Rodney.McDonald@fcc.gov. Please
include WC Docket Number 04—36 and
FCC No. 09—40 in the subject line of the
message.

e Mail: Parties who choose to file by
paper should submit their comments to
Rodney McDonald, Federal
Communications Commission, Wireline
Competition Bureau, Room 6-A430, 445
12th Street, SW., Washington, DC
20554.

In addition to filing comments with
the Office of the Secretary, a copy of any
comments on the Paperwork Reduction
Act information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1—
B441, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to
PRA@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Rodney McDonald, Wireline
Competition Bureau, (202) 418—1580.
For additional information concerning
the Paperwork Reduction Act
information collection requirements
contained in this document, contact
Judith B. Herman at (202) 418—-0214, or
via the Internet at Judith-
B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (Order) in WC Docket No.
04-36; FCC 0940, adopted and released
May 13, 2009. In this Order, the
Commission extends to providers of
interconnected VolP service the
discontinuance obligations that apply to
domestic non-dominant
telecommunications carriers under

section 214 of the Communications Act
of 1934, as amended (the Act).
Consequently, before an interconnected
VoIP provider may discontinue, reduce,
or impair service, it must comply with
the streamlined discontinuance
requirements under part 63 of the
Commission’s rules, including the
requirements to provide written notice
to all affected customers, notify relevant
state authorities, and file an application
for authorization of the planned action
with the Commission.

The complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (800)
378-3160 or (202) 863—2893, facsimile
(202) 863—-2898, or via e-mail at http://
www.bcpiweb.com. It is also available
on the Commission’s Web site at
http://www.fcc.gov.

Final Paperwork Reduction Act of 1995
Analysis

This document contains new
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this Order as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.”

In this present document, we have
assessed the effects of extending the
Commission’s discontinuance
obligations to interconnected VoIP
providers and find these changes
warranted. The reasons for this
conclusion are explained in more detail
below.

Report to Congress

The Commission will send a copy of
the Order, including this FRFA, in a
report to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A). In addition, the
Commission will send a copy of the
Order, including this FRFA, to the Chief
Counsel for Advocacy of the SBA. [A

copy of this present summarized Order
and FRFA is also hereby published in
the Federal Register.]

In this Order, the Commission
extends to providers of interconnected
VolP service the discontinuance
obligations that apply to domestic non-
dominant telecommunications carriers
under section 214 of the
Communications Act of 1934, as
amended (the Act). Consequently,
before an interconnected VoIP provider
may discontinue, reduce, or impair
service, it must comply with the
streamlined discontinuance
requirements under part 63 of the
Commission’s rules, including the
requirements to provide written notice
to all affected customers, notify relevant
state authorities, and file an application
for authorization of the planned action
with the Commission.

Synopsis of Order

1. On March 10, 2004, the
Commission initiated a rulemaking
proceeding to examine issues relating to
IP-enabled services—services and
applications making use of IP,
including, but not limited to, VoIP
services. In the IP-Enabled Services
Notice, published at 69 FR 16193,
March 29, 2004, the Commission sought
comment on numerous issues, including
whether to extend certain consumer
protection obligations, such as the
discontinuance obligations of section
214, to any class of IP-enabled service
provider.

2. Consumers increasingly use
interconnected VolP service as a
replacement for traditional voice
service, and as interconnected VoIP
service improves and proliferates,
consumers’ expectations for this type of
service trend toward their expectations
for other telephone services. Thus, in
this Order, the Commission takes steps
to protect consumers of interconnected
VoIP service from the abrupt
discontinuance, reduction, or
impairment of their service without
notice. Specifically, the Commission
extends to providers of interconnected
VoIP service the discontinuance
obligations that apply to domestic non-
dominant telecommunications carriers
under section 214 of the
Communications Act of 1934, as
amended (the Act). Consequently,
before an interconnected VoIP provider
may discontinue service, it must comply
with the streamlined discontinuance
requirements under part 63 of the
Commission’s rules, including the
requirements to provide written notice
to all affected customers, notify relevant
state authorities, and file an application
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for authorization of the planned
discontinuance with the Commission.

3. Scope. The exit certification
requirements adopted in this Order
apply to interconnected VoIP service
and providers of such service. The
Commission’s rules in 47 CFR 9.3 define
“interconnected VolIP service” as “‘a
service that: (1) Enables real-time, two-
way voice communications; (2) requires
a broadband connection from the user’s
location; (3) requires Internet protocol-
compatible customer premises
equipment (CPE); and (4) permits users
generally to receive calls that originate
on the public switched telephone
network and to terminate calls to the
public switched telephone network.” To
date, the Commission has not classified
interconnected VoIP service as a
telecommunications service or
information service as those terms are
defined in the Act, and does not make
that determination with this Order. In
general, providers of facilities-based
interconnected VoIP services and “‘over-
the-top” interconnected VolIP services
are subject to the rules in this Order.
However, section 214 requirements are
not extended to providers of
interconnected VoIP services that are
“mobile services”” under the Act. If
anything, these services would be more
akin to Commercial Mobile Radio
Service (CMRS) than to traditional
wireline services. Therefore, for
purposes of the rules at issue here, it
makes more sense to treat providers of
interconnected VoIP services that are
mobile in the same way as CMRS
providers, which are not subject to the
Commission’s section 214
discontinuance obligations. The
Commission may revisit this issue if
circumstances warrant, and in other
contexts may decline to exempt these
services from rules that apply to
interconnected VoIP services generally.

4. As the Commission has found
before, unlike certain other IP-enabled
services, interconnected VoIP service
increasingly is used as a replacement for
traditional voice service. Customers
therefore reasonably expect their
interconnected VoIP service to include
the regulatory protections that they
would receive with traditional voice
services. The Commission believes it is
critically important that all customers of
interconnected VoIP service receive the
protections of the section 214
discontinuance requirements.
Importantly, if customers were to lose
their telephone service without
sufficient notice, they would also lose
access to 911 service—possibly with
disastrous consequences. This Order,
therefore, is consistent with, and a
necessary extension of, the

Commission’s prior exercises of
authority to ensure public safety.

5. Authority. In this Order, the
Commission concludes that it has
authority under Title I of the Act to
impose section 214 discontinuance
obligations on providers of
interconnected VoIP services. Ancillary
jurisdiction may be employed, at the
Commission’s discretion, when Title I of
the Act gives the Commission subject
matter jurisdiction over the service to be
regulated and the assertion of
jurisdiction is “‘reasonably ancillary to
the effective performance of [its] various
responsibilities.” The Commission finds
that both predicates for ancillary
jurisdiction are satisfied here.

6. First, as the Commission previously
has concluded, interconnected VoIP
service falls within the subject matter
jurisdiction granted to the Commission
under the Act. Second, the Commission
must evaluate whether imposing service
discontinuance obligations on
interconnected VoIP providers is
reasonably ancillary to the effective
performance of the Commission’s
responsibilities. As discussed further
below, the Commission finds that
sections 1 and 214 of the Act provide
the requisite nexus, with additional
support from section 706. Specifically,
the Commission finds that extending the
section 214 discontinuance procedures
to interconnected VolP service
providers is “reasonably ancillary to the
effective performance of [our]
responsibilities” under these statutory
provisions, and “will ‘further the
achievement of long-established
regulatory goals’”’ to ensure that the
public is not adversely affected by the
discontinuance, reduction, or
impairment of service.

7. The Commission finds that
extending domestic discontinuance
requirements to interconnected VoIP
providers is reasonably ancillary to the
Commission’s effective performance of
its responsibility to promote safety of
life and property through the use of wire
and radio communication. Section 1 of
the Act charges the Commission with
responsibility for making available “a
rapid, efficient, Nation-wide, and world-
wide wire and radio communication
service * * * for the purpose of
promoting safety of life and property
through the use of wire and radio
communication.” By extending the
section 214 discontinuance procedures
to interconnected VoIP providers, the
Commission protects American
consumers from the unanticipated and
harmful consequences that could follow
the loss of telephone service without
sufficient notice. Most notably, as
mentioned above, if an interconnected

VoIP provider discontinued service
without notice, customers would lose
the ability to call 911 through that
service. In addition, extending the
section 214 discontinuance rules to
interconnected VoIP providers ensures
customers’ ability to transition to
alternative service providers in an
orderly fashion. The Commission
thereby fosters “‘rapid, efficient, Nation-
wide, and world-wide wire and radio
communication service” by
safeguarding the public interest in
continuity of such services—
irrespective of which provider makes
those services available.

8. Section 214(a) of the Act states that
“In]o carrier shall discontinue, reduce,
or impair service to a community, or
part of a community, unless and until
there shall first have been obtained from
the Commission a certificate that neither
the present nor future public
convenience and necessity will be
adversely affected thereby.” The
primary purpose of this requirement is
to reduce the harm to consumers caused
by discontinuances of service. The
Commission finds that the extension of
section 214 service discontinuance
requirements to providers of
interconnected VoIP service is
reasonably ancillary to the effective
performance of the Commission’s duty
to protect the public from the adverse
effects of service discontinuances. The
Commission already has found that
interconnected VolP service “is
increasingly used to replace analog
voice service”’—a trend that the
Commission expects will continue.
From the perspective of a customer
making an ordinary telephone call, the
Commission believes that
interconnected VoIP service is
functionally indistinguishable from
traditional telephone service. It
therefore is reasonable for American
consumers to have similar expectations
for these services. In particular, the
Commission finds it reasonable for
customers of interconnected VoIP
service to expect some advance notice
before the discontinuance of their voice
service, and notes that customers
receiving traditional telephone service
from wireline carriers are already
entitled to such notice under the
Commission’s discontinuance
requirements. By extending the
Commission’s discontinuance
requirements to interconnected VoIP
services, the Commission advances the
public interest by helping ensure that
such notice is actually given to
customers that are making and receiving
calls regardless of whether they are
receiving service from a traditional
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carrier or an interconnected VolIP
provider.

9. The Commission is also guided by
section 706 of the 1996 Act, which,
among other things, directs the
Commission to encourage the
deployment of advanced
telecommunications capability to all
Americans by using measures that
“promote competition in the local
telecommunications market.” The
assurance that providers of
interconnected VolP services are subject
to service-discontinuance procedures
comparable to those that apply to non-
dominant carriers may spur consumer
demand for those services, in turn
driving demand for broadband
connections, and consequently
encouraging more broadband
investment and deployment consistent
with the goals of section 706.

10. Interconnected VoIP Provider
Discontinuance Obligations. To protect
customers from an abrupt
discontinuance, reduction, or
impairment of service without adequate
notice, the Commission requires
providers of interconnected VoIP
service to comply with the same service
discontinuance obligations as domestic
non-dominant carriers. The Commission
disagrees with commenters who assert
that such action is unnecessary in light
of competitive market conditions.
Service discontinuance can be
disruptive to all customers, regardless of
whether their provider has market
power or utilizes new technology. As
the Commission has previously
concluded with respect to other
competitive telephone services, even
customers with competitive alternatives
need fair notice and information to
choose a substitute service. Therefore,
in order to protect customers of
interconnected VoIP service from
interrupted service and its associated
consequences, providers of
interconnected VoIP service must notify
all affected customers of their plans to
discontinue, reduce, or impair service,
and must provide affected customers
with an opportunity to inform the
Commission of resultant hardships.

11. The Commission’s rules do not
provide an exhaustive list of what
constitutes the discontinuance,
reduction, or impairment of service. In
the context of interconnected VoIP
service, the Commission finds that a
discontinuance, reduction, or
impairment of service would include,
but is not limited to, the conversion of
an interconnected VolP service to one
that permits only inbound, but not
outbound, calls to the PSTN—or one
that permits only outbound, but not
inbound, calls to the PSTN.

12. By requiring interconnected VolP
providers to comply with the
Commission’s streamlined domestic
discontinuance requirements applicable
to non-dominant carriers, the
Commission balances the need to
protect consumers with the goal, set
forth in section 230 of the Act, of
minimizing the regulation of the
Internet and other interactive computer
services. As the Commission previously
has found, §63.71 of the Commission’s
rules strikes a good balance between the
Commission’s dual objectives of
permitting ease of exit from competitive
markets and ensuring that the public
will be given a reasonable period of time
to make other service arrangements. The
Commission therefore disagrees with
commenters who argue that applying
section 214 exit regulations to
interconnected VoIP service will unduly
deter market entry, distort the market, or
depress investment in new technologies.
On the contrary, as the Commission has
stated previously, disparate treatment of
entities providing the same or similar
services is not in the public interest as
it creates distortions in the marketplace
that may harm consumers.

13. It is important to note that the
Commission does not impose any
economic regulation on providers of
interconnected VolP service by this
Order. Title IT and the Commission’s
rules subject all common carriers to a
variety of non-economic regulations
designed to further important public
policy goals and protect consumers, and
the Commission has stated previously
that it “will not hesitate to adopt any
non-economic regulatory obligations
that are necessary to ensure consumer
protection and network security and
reliability in this dynamically changing
broadband era.” Included among these
are the obligations the Commission
imposes, with this Order, on providers
of interconnected VoIP service, which
serve as important consumer protection
measures. The Commission
acknowledges that section 230 of the
Act provides that “[i]t is the policy of
the United States—to preserve the
vibrant and competitive free market that
presently exists for the Internet and
other interactive computer services,
unfettered by Federal or State
regulation.” The Commission’s
discussion of section 230 in Vonage
Holdings Corporation Petition for
Declaratory Ruling Concerning an Order
of the Minnesota Public Utilities
Commission, WC Docket No. 03-211,
Memorandum Opinion and Order, FCC
04-267, para. 35 (rel. Nov. 12, 2004)
(Vonage Order) acknowledged this
policy and cautioned against the

imposition of undue regulation by
multiple jurisdictions, but was directed
at “traditional common carrier
economic regulations.” The
Commission finds this order consistent
with its previous decisions, and does
not believe that the congressional policy
statement in section 230 of the Act
precludes the Commission from
extending consumer protection
obligations, such as the section 214
discontinuance obligations, to
interconnected VolIP providers. The
Commission also notes that the
extension of discontinuance obligations
to providers of interconnected VoIP
services has no effect on the
Commission’s preemption
determinations in the Vonage Order.

14. The Commission amends the part
63 domestic discontinuance rules to
encompass interconnected VolIP service.
Accordingly, before an interconnected
VolIP provider may discontinue, reduce,
or impair service, it must provide all
affected customers with written notice
that includes the provider’s name and
address, typically by postal mail to the
customer’s billing address; the date of
the planned service discontinuance,
reduction, or impairment; the
geographic areas where service will be
affected; a brief description of the
affected service; and the statement
found in §63.71(a)(5)(i) of the
Commission’s rules. The Commission
recognizes that because of the
potentially portable nature of some
interconnected VoIP services, there may
be additional and/or alternative means
of providing effective notice to
customers of interconnected VoIP
providers. As such, upon request, the
Commission may authorize in advance
another form of notice for good cause
shown.

15. On or after the date it provides
notice to its customers as specified
above, the interconnected VolP provider
must file with the Commission an
application for authorization of the
planned discontinuance. The
application shall identify that the
provider is an interconnected VolP
provider seeking to discontinue, reduce,
or impair interconnected VoIP services
and shall include, in addition to the
information set forth in the notice
provided to affected customers, a
caption, a brief description of the dates
and methods of notice to all affected
customers, and any other information
the Commission may require. An
interconnected VolIP provider shall also
submit a copy of its application to the
public utility commission and to the
Governor of the State(s) in which it
proposes to discontinue, reduce, or
impair service, as well as to the
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Secretary of Defense. In addition to
providing existing customers with direct
notice of a proposed discontinuance,
providers seeking to discontinue, reduce
or impair service to a community
should copy the state public utility
commissions (PUC) and governors’
offices in the states where they no
longer plan to offer services regardless
of whether customers are currently
subscribing to their service at the time
of the application. The Commission
believes this requirement will serve the
public interest by, among other things,
better enabling states to play an active
role in customer notification efforts
where circumstances warrant such
involvement. The Commission
recognizes that interconnected VoIP
providers that offer service nationwide
will need to notify every state PUC and
governor’s office before discontinuing
service altogether. However, the
Commission does not find this
requirement to be unduly burdensome.
In particular, notice to the states
pursuant to § 63.71(a) only requires
providing state officials with a copy of
the discontinuance application. This
simple notice should adequately inform
states of the impending loss of
previously available services to their
communities in a minimally
burdensome manner—using the same
procedures that apply to other non-
dominant providers that plan to
discontinue nationwide offerings.

16. The application to discontinue,
reduce, or impair service shall be
automatically granted on the 31st day
after the Commission releases public
notice of the application unless the
Commission notifies the applicant that
the grant will not be automatically
effective. Thus the Commission believes
that interconnected VoIP providers will
be faced with discontinuance
requirements that are no more
burdensome than the reduced
requirements that already apply to
competitive carriers, and that their
customers will be afforded a reasonable
time to make alternative service
arrangements in the event of a
discontinuance, reduction, or
impairment of service. The Commission
expects that providers of wholesale
inputs will coordinate and continue to
work with interconnected VoIP
providers in the event that a
discontinuance of service becomes
necessary so that the discontinuance of
service can occur in an orderly fashion
consistent with this Order, the
Commission’s rules, and the interest of
customers.

Congressional Review Act

17. The Commission will send a copy
of this Order in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Final Paperwork Reduction Act of 1995
Analysis

18. This document contains new or
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection requirements contained in
this Order as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, the Commission notes
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
the Commission previously sought
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

19. In this present document, we have
assessed the effects of imposing
domestic non-dominant discontinuance
rules on providers of interconnected
VolIP service, and find that these
requirements do not place a significant
burden on businesses with fewer than
25 employees.

Final Regulatory Flexibility Analysis

20. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
IP-Enabled Services Notice in WC
Docket No. 04—36. The Commission
sought written public comment on the
proposals in the IP-Enabled Services
Notice, including comment on the IRFA.
The Commission received comments
specifically directed toward the IRFA
from three commenters in WC Docket
No. 04-36. These comments are
discussed below. This Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA.

A. Need for, and Objectives of, the Rules

21. This Order takes a series of steps
designed to ensure that consumers of
interconnected VoIP are afforded
appropriate consumer protection
measures consistent with the
Communications Act of 1934, as
amended (the Act). Today’s
telecommunications marketplace is one
of rapidly changing technology,
capability, and services. Since the
Commission first described IP-enabled
services nearly five years ago, the

American public has embraced them,
resulting in the widespread adoption of
mass market interconnected VoIP and
broadband services by millions of
consumers for voice, video, and Internet
communications. Consumers
increasingly use interconnected VoIP
service as a replacement for traditional
voice service, and as interconnected
VoIP service improves and proliferates,
consumers’ expectations for this type of
service trend toward their expectations
for other telephone services.

22. This Order extends to providers of
interconnected VoIP service the
discontinuance obligations that apply to
domestic non-dominant
telecommunications carriers under
section 214 of the Act. Consequently,
before an interconnected VoIP provider
may discontinue service, it must comply
with the streamlined discontinuance
requirements under part 63 of the
Commission’s rules, including the
requirements to provide written notice
to all affected customers, notify relevant
state authorities, and file an application
for authorization of the planned
discontinuance with the Commission.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

23. In this section, the Commission
responds to comments filed in response
to the IRFA. To the extent the
Commission received comments raising
general small business concerns during
these proceedings, those comments are
discussed in the Order.

24. The Small Business
Administration (SBA) comments that
the Commission’s IP-Enabled Services
Notice does not contain concrete
proposals and is more akin to an
advance notice of proposed rulemaking
or a notice of inquiry. The Commission
disagrees with the SBA and Menard that
the Commission should postpone acting
in this proceeding, thereby postponing
extending the application of the section
214 service discontinuance obligations
to interconnected VoIP services.
According to SBA and Menard, the
Commission instead should reevaluate
the economic impact and the
compliance burdens on small entities
and issue a further notice of proposed
rulemaking in conjunction with a
supplemental IRFA identifying and
analyzing the economic impacts on
small entities and less burdensome
alternatives. The Commission believes
these additional steps suggested by SBA
and Menard are unnecessary because
small entities already have received
sufficient notice of the issues addressed
in this Order, and because the
Commission has considered the
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economic impact on small entities and
the feasibility of alternative approaches
to minimize the burdens imposed on
those entities.

C. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply

25. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity’”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

26. Small Businesses. Nationwide,
there are a total of approximately 22.4
million small businesses according to
SBA data.

27. Small Organizations. Nationwide,
there are approximately 1.6 million
small organizations.

1. Telecommunications Service Entities

a. Wireline Carriers and Service
Providers

28. The Commission includes small
incumbent local exchange carriers
(LECs) in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees) and “‘is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. The Commission
has therefore included small incumbent
LEGCs in this RFA analysis, although the
Commission emphasizes that this RFA
action has no effect on Commission
analyses and determinations in other,
non-RFA contexts.

29. Incumbent LECs. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent LECs. The
appropriate size standard under SBA
rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,311

carriers have reported that they are
engaged in the provision of incumbent
local exchange services. Of these 1,311
carriers, an estimated 1,024 have 1,500
or fewer employees and 287 have more
than 1,500 employees. Consequently,
the Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by this action.

30. Competitive LECs, Competitive
Access Providers (CAPs), “Shared-
Tenant Service Providers,” and ““Other
Local Service Providers.” Neither the
Commission nor the SBA has developed
a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,005
carriers have reported that they are
engaged in the provision of either
competitive access provider services or
competitive LEC services. Of these 1,005
carriers, an estimated 918 have 1,500 or
fewer employees and 87 have more than
1,500 employees. In addition, 16
carriers have reported that they are
“Shared-Tenant Service Providers,” and
all 16 are estimated to have 1,500 or
fewer employees. In addition, 89
carriers have reported that they are
“Other Local Service Providers,” and all
89 are estimated to have 1,500 or fewer
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities.

31. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 151
carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 149
have 1,500 or fewer employees and two
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by this action.

32. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 815
carriers have reported that they are
engaged in the provision of toll resale

services. Of these, an estimated 787
have 1,500 or fewer employees and 28
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by this action.

33. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 300 carriers have
reported that they are engaged in the
provision of interexchange service. Of
these, an estimated 268 have 1,500 or
fewer employees and 32 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of IXCs are small entities that may be
affected by this action.

b. Satellite Telecommunications and All
Other Telecommunications

34. Satellite Telecommunications and
All Other Telecommunications. These
two economic census categories address
the satellite industry. The first category
has a small business size standard of
$15 million or less in average annual
receipts, under SBA rules. The second
has a size standard of $25 million or less
in annual receipts. The most current
Census Bureau data in this context,
however, are from the (last) economic
census of 2002, and the Commission
will use those figures to gauge the
prevalence of small businesses in these
categories.

35. The category of Satellite
Telecommunications “‘comprises
establishments primarily engaged in
providing telecommunications services
to other establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” For this category,
Census Bureau data for 2002 show that
there were a total of 371 firms that
operated for the entire year. Of this
total, 307 firms had annual receipts of
under $10 million, and 26 firms had
receipts of $10 million to $24,999,999.
Consequently, the Commission
estimates that the majority of Satellite
Telecommunications firms are small
entities that might be affected by this
action.

36. The second category of All Other
Telecommunications comprises, inter
alia, “‘establishments primarily engaged
in providing specialized
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telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems.” For this category,
Census Bureau data for 2002 show that
there were a total of 332 firms that
operated for the entire year. Of this
total, 303 firms had annual receipts of
under $10 million and 15 firms had
annual receipts of $10 million to
$24,999,999. Consequently, the
Commission estimates that the majority
of All Other Telecommunications firms
are small entities that might be affected
by this action.

c. Wireless Telecommunications
Carriers (Except Satellite)

37. Below, for those services subject
to auctions, the Commission notes that,
as a general matter, the number of
winning bidders that qualify as small
businesses at the close of an auction
does not necessarily represent the
number of small businesses currently in
service. Also, the Commission does not
generally track subsequent business size
unless, in the context of assignments or
transfers, unjust enrichment issues are
implicated.

38. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the Census Bureau has placed wireless
firms within this new, broad, economic
census category. Prior to that time, such
firms were within the now-superseded
categories of “Paging” and ““Cellular and
Other Wireless Telecommunications.”
Under the present and prior categories,
the SBA has deemed a wireless business
to be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission will estimate
small business prevalence using the
prior categories and associated data. For
the category of Paging, data for 2002
show that there were 807 firms that
operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the category of Wireless
Telecommunications Carriers (except
Satellite), data for 2002 show that there
were 1,397 firms that operated for the
entire year. Of this total, 1,378 firms had
employment of 999 or fewer employees,
and 19 firms had employment of 1,000
employees or more. Thus, the
Commission estimates that the majority
of wireless firms are small.

39. In the Paging Third Report and
Order, published at 62 FR 15978, April
3, 1997, the Commission developed a
small business size standard for “small
businesses” and ““very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A “small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years.
Additionally, a “very small business” is
an entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these small
business size standards. An auction of
Metropolitan Economic Area licenses
commenced on February 24, 2000, and
closed on March 2, 2000. Of the 985
licenses auctioned, 440 were sold. Fifty-
seven companies claiming small
business status won. An auction of MEA
and Economic Area (EA) licenses
commenced on October 30, 2001, and
closed on December 5, 2001. Of the
15,514 licenses auctioned, 5,323 were
sold. One hundred thirty-two
companies claiming small business
status purchased 3,724 licenses. A third
auction, consisting of 8,874 licenses in
each of 175 EAs and 1,328 licenses in
all but three of the 51 MEAs
commenced on May 13, 2003, and
closed on May 28, 2003. Seventy-seven
bidders claiming small or very small
business status won 2,093 licenses. The
Commission also notes that, currently,
there are approximately 74,000
Common Carrier Paging licenses.

40. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million or less for each of the three
preceding years, and a ‘“‘very small
business” is an entity with average gross
revenues of $15 million or less for each
of the three preceding years. The SBA
has approved these small business size
standards. The Commission auctioned
geographic area licenses in the WCS
service. In the auction, there were seven
winning bidders that qualified as “very
small business” entities, and one that
qualified as a “small business” entity.

41. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services (PCS), and
specialized mobile radio (SMR)
telephony carriers. As noted earlier, the

SBA has developed a small business
size standard for “Wireless
Telecommunications Carriers (except
Satellite)” services. Under that SBA
small business size standard, a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 434 carriers reported that they
were engaged in the provision of
wireless telephony. The Commission
has estimated that 222 of these are small
under the SBA small business size
standard.

42. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined ““small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for ‘“‘very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small”” or “very small” businesses.
Subsequent events, concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant.

43. Narrowband Personal
Communications Services. The
Commission held an auction for
Narrowband PCS licenses that
commenced on July 25, 1994, and
closed on July 29, 1994. A second
auction commenced on October 26,
1994 and closed on November 8, 1994.
For purposes of the first two
Narrowband PCS auctions, “‘small
businesses” were entities with average
gross revenues for the prior three
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calendar years of $40 million or less.
Through these auctions, the
Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order, published at 65 FR 35843, June
6, 2000. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. A third auction commenced
on October 3, 2001 and closed on
October 16, 2001. Here, five bidders
won 317 (Metropolitan Trading Areas
and nationwide) licenses. Three of these
claimed status as a small or very small
entity and won 311 licenses.

44. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small
businesses, the Commission applies the
small business size standard under the
SBA rules applicable to ‘“Wireless
Telecommunications Carriers (except
Satellite)” companies. This category
provides that a small business is a
wireless company employing no more
than 1,500 persons. Census Bureau data
for 2002 show that there were 1,397
firms in this category that operated for
the entire year. Of this total, 1,378 firms
had employment of 999 or fewer
employees, and 19 firms had
employment of 1,000 employees or
more. Thus, under this category and size
standard, the majority of firms can be
considered small.

45. 220 MHz Radio Service—Phase IT
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, published at 62 FR 15978,
April 3, 1997, the Commission adopted
a small business size standard for

“small” and ‘““very small”” businesses for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. This
small business size standard indicates
that a “small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
Three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.
A third auction included four licenses:
2 BEA licenses and 2 EAG licenses in
the 220 MHz Service. No small or very
small business won any of these
licenses.

46. 800 MHz and 900 MHz
Specialized Mobile Radio Licenses. The
Commission awards “small entity”” and
“very small entity” bidding credits in
auctions for Specialized Mobile Radio
(SMR) geographic area licenses in the
800 MHz and 900 MHz bands to firms
that had revenues of no more than $15
million in each of the three previous
calendar years, or that had revenues of
no more than $3 million in each of the
previous calendar years, respectively.
These bidding credits apply to SMR
providers in the 800 MHz and 900 MHz
bands that either hold geographic area
licenses or have obtained extended
implementation authorizations. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes here,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that term is defined by the
SBA. The Commission has held
auctions for geographic area licenses in

the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small or very small entities
in the 900 MHz SMR auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small or
very small entities won 263 licenses. In
the 800 MHz auction, 38 of the 524
licenses won were won by small and
very small entities.

47. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, the
Commission adopted a small business
size standard for “‘small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses
commenced on February 13, 2001 and
closed on February 21, 2001. All eight
of the licenses auctioned were sold to
three bidders. One of these bidders was
a small business that won a total of two
licenses. Subsequently, in the 700 MHz
Second Report and Order, the
Commission reorganized the licenses
pursuant to an agreement among most of
the licensees, resulting in a spectral
relocation of the first set of paired
spectrum block licenses, and an
elimination of the second set of paired
spectrum block licenses (many of which
were already vacant, reclaimed by the
Commission from Nextel). A single
licensee that did not participate in the
agreement was grandfathered in the
initial spectral location for its two
licenses in the second set of paired
spectrum blocks. Accordingly, at this
time there are 54 licenses in the 700
MHz Guard Bands and there is no
auction data applicable to determine
which are held by small businesses.

48. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for “very small business” is:
An entity that, together with affiliates,
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has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the rules and polices
adopted herein.

49. Wireless Cable Systems. Wireless
cable systems use 2 GHz band
frequencies of the Broadband Radio
Service (BRS), formerly Multipoint
Distribution Service (MDS), and the
Educational Broadband Service (EBS),
formerly Instructional Television Fixed
Service (ITFS), to transmit video
programming and provide broadband
services to residential subscribers.
These services were originally designed
for the delivery of multichannel video
programming, similar to that of
traditional cable systems, but over the
past several years licensees have
focused their operations instead on
providing two-way high-speed Internet
access services. The Commission
estimates that the number of wireless
cable subscribers is approximately
100,000, as of March 2005. Local
Multipoint Distribution Service (LMDS)
is a fixed broadband point-to-multipoint
microwave service that provides for
two-way video telecommunications. As
described below, the SBA small
business size standard for the broad
census category of Cable and Other
Program Distribution, which consists of
such entities generating $13.5 million or
less in annual receipts, appears
applicable to MDS, ITFS and LMDS.
Other standards also apply, as
described.

50. The Commission has defined
small MDS (now BRS) and LMDS
entities in the context of Commission
license auctions. In the 1996 MDS
auction, the Commission defined a
small business as an entity that had
annual average gross revenues of less
than $40 million in the previous three
calendar years. This definition of a
small entity in the context of MDS
auctions has been approved by the SBA.
In the MDS auction, 67 bidders won 493
licenses. Of the 67 auction winners, 61
claimed status as a small business. At
this time, the Commission estimates that
of the 61 small business MDS auction
winners, 48 remain small business
licensees. In addition to the 48 small
businesses that hold BTA
authorizations, there are approximately
392 incumbent MDS licensees that have
gross revenues that are not more than

$40 million and are thus considered
small entities. MDS licensees and
wireless cable operators that did not
receive their licenses as a result of the
MDS auction fall under the SBA small
business size standard for Cable and
Other Program Distribution. Information
available to the Commission indicates
that there are approximately 850 of
these licensees and operators that do not
generate revenue in excess of $13.5
million annually. Therefore, the
Commission estimates that there are
approximately 850 small entity MDS (or
BRS) providers, as defined by the SBA
and the Commission’s auction rules.

51. Educational institutions are
included in this analysis as small
entities; however, the Commaission has
not created a specific small business
size standard for ITFS (now EBS). The
Commission estimates that there are
currently 2,032 ITFS (or EBS) licensees,
and all but 100 of the licenses are held
by educational institutions. Thus, the
Commission estimates that at least 1,932
ITFS licensees are small entities.

52. In the 1998 and 1999 LMDS
auctions, the Commission defined a
small business as an entity that has
annual average gross revenues of less
than $40 million in the previous three
calendar years. Moreover, the
Commission added an additional
classification for a “very small
business,” which was defined as an
entity that had annual average gross
revenues of less than $15 million in the
previous three calendar years. These
definitions of ““small business” and
“very small business” in the context of
the LMDS auctions have been approved
by the SBA. In the first LMDS auction,
104 bidders won 864 licenses. Of the
104 auction winners, 93 claimed status
as small or very small businesses. In the
LMDS re-auction, 40 bidders won 161
licenses. Based on this information, the
Commission believes that the number of
small LMDS licenses will include the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers as defined by the SBA
and the Commission’s auction rules.

53. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
1,030 LMDS licenses began on February
18, 1998 and closed on March 25, 1998.
The Commission established a small
business size standard for LMDS
licensees as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard

for “very small business” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 40 winning bidders. Based
on this information, the Commission
concludes that the number of small
LMDS licenses consists of the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers.

54. 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
(MSA) licenses. Of the 594 licenses, 557
were won by entities qualifying as a
small business. For that auction, the
small business size standard was an
entity that, together with its affiliates,
has no more than a $6 million net worth
and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits
each year for the previous two years. In
the 218-219 MHz Report and Order and
Memorandum Opinion and Order,
published at 64 FR 59656, November 3,
1999, the Commission established a
small business size standard for a
“small business” as an entity that,
together with its affiliates and persons
or entities that hold interests in such an
entity and their affiliates, has average
annual gross revenues not to exceed $15
million for the preceding three years. A
“very small business” is defined as an
entity that, together with its affiliates
and persons or entities that hold
interests in such an entity and its
affiliates, has average annual gross
revenues not to exceed $3 million for
the preceding three years. The
Commission cannot estimate, however,
the number of licenses that will be won
by entities qualifying as small or very
small businesses under its rules in
future auctions of 218-219 MHz
spectrum.

55. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Wireless Telecommunications Carriers
(except Satellite)” companies. This
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category provides that such a company
is small if it employs no more than
1,500 persons. According to Census
Bureau data for 1997, there were 977
firms in this category, total, that
operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more. Thus, under this
size standard, the great majority of firms
can be considered small. These broader
census data notwithstanding, the
Commission believes that there are only
two licensees in the 24 GHz band that
were relocated from the 18 GHz band,
Teligent and TRW, Inc. It is our
understanding that Teligent and its
related companies have less than 1,500
employees, though this may change in
the future. TRW is not a small entity.
Thus, only one incumbent licensee in
the 24 GHz band is a small business
entity.

56. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “small business” is an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years
not in excess of $15 million. “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved these small business size
standards. These size standards will
apply to the future auction, if held.

2. Cable and OVS Operators

57. Cable Television Distribution
Services. The “Cable and Other Program
Distribution” census category includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. Since 2007, these
services have been defined within the
broad economic census category of
Wired Telecommunications Carriers;
that category is defined as follows:
“This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of

services, such as wired telephony
services, including VolP services; wired
(cable) audio and video programming
distribution; and wired broadband
Internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.”
The SBA has developed a small
business size standard for this category,
which is: All such firms having 1,500 or
fewer employees. To gauge small
business prevalence for these cable
services the Commission must,
however, use current census data that
are based on the previous category of
Cable and Other Program Distribution
and its associated size standard; that
size standard was: All such firms having
$13.5 million or less in annual receipts.
According to Census Bureau data for
2002, there were a total of 1,191 firms
in this previous category that operated
for the entire year. Of this total, 1,087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million. Thus, the majority of these
firms can be considered small.

58. Cable Companies and Systems.
The Commission has also developed its
own small business size standards, for
the purpose of cable rate regulation.
Under the Commission’s rules, a “‘small
cable company” is one serving 400,000
or fewer subscribers, nationwide.
Industry data indicate that, of 1,076
cable operators nationwide, all but
eleven are small under this size
standard. In addition, under the
Commission’s rules, a “‘small system” is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that,
of 7,208 systems nationwide, 6,139
systems have fewer than 10,000
subscribers, and an additional 379
systems have 10,000-19,999
subscribers. Thus, under this second
size standard, most cable systems are
small.

59. Cable System Operators. The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which
is ““a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” The
Commission has determined that an
operator serving fewer than 677,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.

Industry data indicate that, of 1,076
cable operators nationwide, all but ten
are small under this size standard. The
Commission notes that it neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
and therefore the Commission is unable
to estimate more accurately the number
of cable system operators that would
qualify as small under this size
standard.

60. Open Video Systems (OVS). In
1996, Congress established the open
video system (OVS) framework, one of
four statutorily recognized options for
the provision of video programming
services by local exchange carriers
(LEGs). The OVS framework provides
opportunities for the distribution of
video programming other than through
cable systems. Because OVS operators
provide subscription services, OVS falls
within the SBA small business size
standard of Cable and Other Program
Distribution Services, which consists of
such entities having $13.5 million or
less in annual receipts. The Commission
has certified 25 OVS operators, with
some now providing service. Broadband
service providers (BSPs) are currently
the only significant holders of OVS
certifications or local OVS franchises.
As of June, 2005, BSPs served
approximately 1.4 million subscribers,
representing 1.5 percent of all MVPD
households. Affiliates of Residential
Communications Network, Inc. (RCN),
which serves about 371,000 subscribers
as of June, 2005, is currently the largest
BSP and 14th largest MVPD. RCN
received approval to operate OVS
systems in New York City, Boston,
Washington, D.C. and other areas. The
Commission does not have financial
information regarding the entities
authorized to provide OVS, some of
which may not yet be operational. The
Commission thus believes that at least
some of the OVS operators may qualify
as small entities.

61. Satellite Carriers. The term
“satellite carrier” includes entities
providing services as described in 17
U.S.C. 119(d)(6) using the facilities of a
satellite or satellite service licensed
under part 25 of the Commission’s rules
to operate in Direct Broadcast Satellite
(DBS) or Fixed-Satellite Service (FSS)
frequencies. As a general practice, not
mandated by any regulation, DBS
licensees usually own and operate their
own satellite facilities as well as
package the programming they offer to
their subscribers. In contrast, satellite
carriers using F'SS facilities often lease
capacity from another entity that is
licensed to operate the satellite used to
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provide service to subscribers. These
entities package their own programming
and may or may not be Commission
licensees themselves. In addition, a
third situation may include an entity
using a non-U.S. licensed satellite to
provide programming to subscribers in
the United States pursuant to a blanket
earth station license. Since 2007, the
SBA has recognized satellite television
distribution services within the broad
economic census category of Wired
Telecommunications Carriers. The SBA
has developed a small business size
standard for this category, which is: All
such firms having 1,500 or fewer
employees. The most current Census
Bureau data, however, are from the last
economic census of 2002, and the
Commission will use those figures to
gauge the prevalence of small
businesses in this category. Those size
standards are for the two census
categories of “Satellite
Telecommunications” and “Other
Telecommunications.” Under both prior
categories, such a business was
considered small if it had $13.5 million
or less in average annual receipts.

62. Direct Broadcast Satellite (DBS)
Service. DBS service is a nationally
distributed subscription service that
delivers video and audio programming
via satellite to a small parabolic “dish”
antenna at the subscriber’s location.
Because DBS provides subscription
services, DBS falls within the SBA-
recognized definition of Wired
Telecommunications Carriers. However,
as discussed above, the Commission
relies on the previous size standard,
Cable and Other Subscription
Programming, which provides that a
small entity is one with $13.5 million or
less in annual receipts. Currently, only
two operators—DirecTV and EchoStar
Communications Corporation
(EchoStar)—hold licenses to provide
DBS service, which requires a great
investment of capital for operation. Both
currently offer subscription services and
report annual revenues that are in
excess of the threshold for a small
business. Because DBS service requires
significant capital, the Commission
believes it is unlikely that a small entity
as defined by the SBA would have the
financial wherewithal to become a DBS
licensee. Nevertheless, given the
absence of specific data on this point,
the Commission acknowledges the
possibility that there are entrants in this
field that may not yet have generated
$13.5 million in annual receipts, and
therefore may be categorized as a small
business, if independently owned and
operated.

63. Fixed-Satellite Service (FSS). The
FSS is a radiocommunication service

between earth stations at a specified
fixed point or between any fixed point
within specified areas and one or more
satellites. The FSS, which utilizes many
earth stations that communicate with
one or more space stations, may be used
to provide subscription video service.
Therefore, to the extent FSS frequencies
are used to provide subscription
services, FSS falls within the SBA-
recognized definition of Wired
Telecommunications Carriers. However,
as discussed above, the Commission
relies on the previous size standard,
Cable and Other Subscription
Programming, which provides that a
small entity is one with $13.5 million or
less in annual receipts. Although a
number of entities are licensed in the
FSS, not all such licensees use FSS
frequencies to provide subscription
services. Both of the DBS licensees
(EchoStar and DirecTV) have indicated
interest in using FSS frequencies to
broadcast signals to subscribers. It is
possible that other entities could
similarly use FSS frequencies, although
the Commission is not aware of any
entities that might do so.

3. Internet Service Providers

64. Internet Service Providers. The
2007 Economic Census places these
providers, which include voice over
Internet protocol (VoIP) providers, in
the category of All Other
Telecommunications. The SBA small
business size standard for such firms is:
those having annual average receipts of
$25 million or less. The most current
Census Bureau data on such entities,
however, are the 2002 data for the
previous census category called Internet
Service Providers. The 2002 data show
that there were 2,529 such firms that
operated for the entire year. Of those,
2,437 firms had annual receipts of under
$10 million, and an additional 47 firms
had receipts of between $10 million and
$24, 999,999. Consequently, the
Commission estimates that the majority
of ISP firms are small entities that may
be affected by this action.

4. Other Internet-Related Entities

65. Internet Publishing and
Broadcasting and Web Search Portals.
The Census Bureau defines this category
as including “establishments primarily
engaged in (1) publishing and/or
broadcasting content on the Internet
exclusively or (2) operating Web sites
that use a search engine to generate and
maintain extensive databases of Internet
addresses and content in an easily
searchable format (and known as Web
search portals) * * *. Establishments
known as Web search portals often
provide additional Internet services,

such as e-mail, connections to other
Web sites, auctions, news, and other
limited content, and serve as a home
base for Internet users.” The SBA small
business size standard for such firms is:
those having 500 or fewer employees.
The most current Census Bureau data on
such entities, however, are the 2002
data for the previous two separate
categories of Internet Publishing and
Broadcasting, and Web Search Portals
entities. For the first previous category,
the 2002 data show that there were
1,362 firms that operated for the entire
year. Of these, 1,351 had employment of
499 or fewer employees, and 11 firms
had employment of between 500 and
999. Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by this action. For the second previous
census category of Web Search Portals,
the SBA had developed a small business
size standard of $6.5 million or less in
average annual receipts. According to
the data for 2002, there were 342 firms
in this category that operated for the
entire year. Of these, 303 had annual
receipts of under $5 million, and an
additional 15 firms had receipts of
between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of Web
Search Portals firms are small entities
that may be affected by this action.

66. Data Processing, Hosting, and
Related Services. Entities in this
category ‘‘primarily * * * providle]
infrastructure for hosting or data
processing services.” The SBA has
developed a small business size
standard for this category; that size
standard is $23 million or less in
average annual receipts. According to
Census Bureau data for 2002, there were
6,877 firms in this category that
operated for the entire year. Of these,
6,418 had annual receipts of under $10
million, and an additional 251 firms had
receipts of between $10 million and
$24,999,999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by this action.

67. All Other Information Services.
“This industry comprises
establishments primarily engaged in
providing other information services
(except new syndicates and libraries
and archives).” The Commission’s
action pertains to VolIP services, which
could be provided by entities that
provide other services such as e-mail,
online gaming, Web browsing, video
conferencing, instant messaging, and
other, similar IP-enabled services. The
SBA has developed a small business
size standard for this category; that size
standard is $6.5 million or less in
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average annual receipts. According to
Census Bureau data for 2002, there were
155 firms in this category that operated
for the entire year. Of these, 138 had
annual receipts of under $5 million, and
an additional four firms had receipts of
between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by this action.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

68. In this Order, the Commission
requires providers of interconnected
VolP service to take actions to comply
with section 214 service discontinuance
obligations. For example, to protect
against abrupt termination of service,
the Order requires providers of
interconnected VoIP services to be
subject to the same service
discontinuance procedures as non-
dominant carriers. Thus, the
Commission requires that a provider of
interconnected VoIP service seeking to
discontinue service provide all affected
customers with notice of the planned
discontinuance of service. Specifically,
the Order requires an interconnected
VolIP provider to provide all affected
customers with its name and address,
the date of the planned service
discontinuance, the geographic areas
where service will be discontinued, a
brief description of the service to be
discontinued, and the statement found
in §63.71(a)(5)(i) of the Commission’s
rules. The Order requires written notice
to be provided to each affected
customer, but allows the Commission to
authorize in advance another form of
notice for good cause shown upon
request.

69. The Order also requires an
interconnected VoIP provider to file
with the Commission an application for
authorization of the planned
discontinuance. The application shall
identify that the provider is an
interconnected VolIP provider with
respect to the service to be discontinued
and shall include, in addition to the
information set forth in the notice
provided to affected customers, a
caption, a brief description of the dates
and methods of notice to all affected
customers, and any other information
the Commission may require. The Order
also requires an interconnected VoIP
provider to submit a copy of its
application to the public utility
commission and to the Governor of the
State(s) in which it proposes to
discontinue, reduce, or impair service,
as well as to the Secretary of Defense.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

70. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
(among others) the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

71. The IP-Enabled Services Notice
sought comment on whether to extend
consumer protections afforded in the
Act to subscribers of VoIP or other IP-
enabled services, and invited comment
on the effect on small entities. The
Commission must assess the interests of
small businesses in light of the
overriding public interest in protecting
consumers from interrupted voice
service and its associated consequences.

72. In the Order, the Commission
found that allowing customers of
interconnected VoIP services to receive
the benefits of section 214
discontinuance procedures is
fundamentally important for the
protection of consumers. Specifically,
the Commission found that extending
section 214 discontinuance procedures
to interconnected VolP service
customers is necessary to protect
consumers from abrupt and unexpected
telecommunications service
interruptions. As the Commission
stated, even customers with competitive
alternatives need fair notice and
information to choose a substitute
service. The Commission thus found
that notice of proposed service
discontinuances is important for the
protection of all customers of
interconnected VolIP providers,
including those of small businesses. In
considering whether to impose section
214 service discontinuance obligations
on interconnected VoIP providers, the
Commission considered several
alternatives, including imposing
streamlined obligations for dominant
and non-dominant carriers and separate
notice provisions. The Commission
concluded that imposing the minimal
streamlined obligations for non-
dominant carriers on interconnected
VolIP providers was appropriate, striking
a good balance between the
Commission’s dual objectives of

permitting ease of exit from competitive
markets and ensuring that the public
will be given a reasonable period of time
to make other service arrangements. The
Commission further concluded that
given that these same minimal
requirements were imposed on non-
dominant carrier small entities and did
not result in any hardship, imposing
these requirements on all
interconnected VolIP providers,
including providers that may be small
entities, would be appropriate.

Ordering Clauses

73. Accordingly, it is ordered,
pursuant to sections 1, 4(i), 4(j), 214,
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. 151,
154(i) through (j), 214, 303(r), that the
Report and Order in WC Docket No. 04—
36 is adopted and part 63 of the
Commission’s rules, 47 CFR part 63, is
amended as set forth in Appendix B.

74. It is further ordered that, pursuant
to §§1.103(a) and 1.427(a) of the
Commission’s rules, 47 CFR 1.103(a),
1.427(a), this Report and Order shall be
effective September 8, 2009. However,
the information collection requirements
contained in the Report and Order will
become effective following Office of
Management and Budget (OMB)
approval.

75. It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 63

Cable television, Communications,
Communications common carriers,
Discontinuance of service, IP-enabled
services, Radio, Reporting and
recordkeeping requirements,
Telecommunications, Telegraph,
Telephone, Voice over Internet Protocol,
VolIP.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 63 as
follows:
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PART 63—EXTENSION OF LINES, NEW
LINES, AND DISCONTINUANCE,
REDUCTION, OUTAGE AND
IMPAIRMENT OF SERVICE BY
COMMON CARRIERS; AND GRANTS
OF RECOGNIZED PRIVATE
OPERATING AGENCY STATUS

m 1. The authority citation for part 63
continues to read as follows:

Authority: Sections 1, 4(i), 4(j), 10, 11,
201-205, 214, 218, 403 and 651 of the
Communications Act of 1934, as amended,
47 U.S.C. 151, 154(i), 154(j), 160, 201205,
214, 218, 403, and 571, unless otherwise
noted.

m 2. Section 63.60 is amended by
redesignating paragraph (d) as
paragraph (g); redesignating paragraph
(c) as paragraph (e); redesignating
paragraphs (a) and (b) as paragraphs (b)
and (c), respectively; and adding
paragraphs (a), (b)(3), (d), and (f) to read
as follows:

§63.60 Definitions.

* * * * *

(a) For the purposes of §§ 63.60
through 63.90, the term “carrier,” when
used to refer either to all
telecommunications carriers or more
specifically to non-dominant
telecommunications carriers, shall
include interconnected VoIP providers.

(b)* ]

(3) The conversion of an
interconnected VolP service to a service
that permits users to receive calls that
originate on the public switched
telephone network but not terminate
calls to the public switched telephone
network, or the converse.

* * * * *

(d) The term ‘“‘interconnected VoIP
provider” is an entity that provides
interconnected VoIP service as that term
is defined in § 9.3 of this chapter.

* * * * *

(f) For the purposes of §§63.60
through 63.90, the term “‘service,” when
used to refer to a real-time, two-way
voice communications service, shall
include interconnected VoIP service as
that term is defined in § 9.3 of this
chapter but shall not include any
interconnected VoIP service that is a
“mobile service” as defined in § 20.3 of
this chapter.

* * * * *

[FR Doc. E9—18716 Filed 8—-6—09; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 502

[GSAR Amendment 2009-10; GSAR Case
2008-G501 (Change 38) Docket 2009-0012;
Sequence 1]

RIN 3090-AI90

General Services Administration
Acquisition Regulation; GSAR Case
2008-0501, Rewrite of Part 502,
Definitions of Words and Terms

AGENCIES: General Services
Administration (GSA), Office of the
Chief Acquisition Officer.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) to revise
sections of GSAR Part 502 that provide
definitions for general words and terms.
This section will only contain
definitions for terms that are used in
more than one place in the GSAR.

DATES: Effective Date: August 7, 2009.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Edward Loeb, Procurement Analyst, at
(202) 501-0650. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat (VPR), Room 4041, 1800 F
Street, NW., Washington, DC 20405,
(202) 501-4755. Please cite Amendment
2009-10, GSAR case 2008—G501
(Change 38).

SUPPLEMENTARY INFORMATION:

A. Background

The GSA is amending the GSAR to
update the text addressing GSAR
502.101, Definition of Words and
Terms. This rule is a result of the GSA
Acquisition Manual (GSAM) Rewrite
initiative undertaken by GSA to revise
the GSAM to maintain consistency with
the FAR, and to implement streamlined
and innovative acquisition procedures
that contractors, offerors, and GSA
contracting personnel can use when
entering into and administering
contractual relationships. The GSAM
incorporates the GSAR as well as
internal agency acquisition policy.

The GSA will rewrite each part of the
GSAR and GSAM, and as each part is
rewritten, will publish it in the Federal
Register.

This rule covers the rewrite of GSAR
Part 502. The rule revises Part 502 to
update the text addressing GSAR
502.101, Definition of Words and
Terms. The section was changed to
reflect the merger of the Federal

Technology Service and Federal Supply
Service; creation of the Federal
Acquisition Service; and deletion of the
title Deputy Associate Administrator of
Acquisition Policy, and introduction of
Deputy Chief Acquisition Officer. No
additional definitions were added. The
GSA is publishing this as a final rule.
The changes are considered
administrative.

Discussion of Comments

The GSA published an Advance
Notice of Proposed Rulemaking (ANPR)
with request for comments at 71 FR
7910 on February 15, 2006. The
comments have been addressed in
previous Federal Register Notices (FRN)
based on the part to which the comment
referred. Remaining comments that were
not addressed in previous FRN are being
addressed here. Following are five
comments.

1. Comment

One comment was received from
numerous small businesses stating that
they believe the GSAR may
unnecessarily impose an adverse
significant economic impact on a
substantial number of small entities and
is concerned that any changes GSA
might propose will fail to address the
biggest problem affecting small business
today. The commenter further states that
GSA policies must address the major
problems that continue to allow this to
happen. The commenter’s main concern
is that there is not enough oversight at
the Federal level and large businesses
have been finding loopholes that result
in small business contracts not getting
their fair share of Federal Government
small business contracts. The
commenter further states that GSA
policies must address the major
problems that continue to allow this to
happen and that GSA propose policies
to ensure that 23 percent of Federal
contracts go to legitimate small
businesses, as the law requires.

Response

The GSA non-concurs. The comment
is outside the scope of the GSAM. The
U.S. Government Accountability Office
has the primary oversight for fraud,
abuse and loopholes. Further, the GSA
is only one agency that contributes to
the government-wide statutory 23
percent goal. GSA continually exceeds
the 23 percent goal.

2. Comment

Another commenter recommended
that the GSAR be revised to provide that
contractors may apply general and
administrative costs (G&A) to travel
costs and other direct changes in
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accordance with each vendor’s
approved cost accounting standards
disclosure statement.

Response

The GSA non-concurs. Part 31 of the
FAR does not prescribe the types of
direct charges, such as travel, against
which indirect costs may be applied.
Rather, it provides broad discretion to
an organization in selecting the bases for
charging indirect costs. Travel is one of
innumerable direct costs that can serve
as a base for the application of indirect
costs, provided that such indirect
charges are in compliance with the
organization’s approved Cost
Accounting Standards (CAS) disclosure
statement. To the extent that travel is
among a large number of potential bases
for the charging of indirect costs, there
is no compelling reason to single out
travel in the FAR, much less the GSAR,
as such a base.

3. Comment

Another commenter recommended
that the GSAM clarify the requirement
to establish and maintain Earned Value
Management Systems in a manner
consistent with current Department of
Defense policy.

Response

The GSA non-concurs. Change 19 to
the GSAM adds coverage to Part 534,
Major Systems Acquisition, to provide
guidance on the implementation of
Earned Value Management Systems in
GSA contracts.

4, Comment

Another commenter recommended
revision of the GSAR to clarify the
ability of agencies to enter into share-in-
savings contracts.

Response

The GSA non-concurs. The statute
governing share-in-savings contracts for
information technology expired several
years ago. Some agencies still have
authority to enter into share-in-savings
contracts for other purposes, such as
energy savings performance contracting.
Those agencies may provide guidance
regarding share-in-savings contracts
pertaining to their respective agencies.

5. Comment

Another commenter recommended
revising the Assignment of Claims
clause to facilitate contractor teaming
arrangements. The commenter further
stated that the clause should permit one
teammate to be the lead and issue
invoices and accept payment on behalf
of the other teammate(s).

Response

The GSA non-concurs. This change is
outside the scope of the GSAM rewrite.
A change of this nature would require
a change to the FAR, not the GSAM.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the revisions are not considered
substantive. The revisions only update
and clarify existing coverage. No new
definitions were added.

C. Paperwork Reduction Act

The Paperwork Reduction Act
applies; however, these changes to the
GSAR do not impose additional
information collection requirements to
the paperwork burden previously
approved under OMB Control Number
3090-0027.

List of Subjects in 48 CFR Part 502
Government procurement.

Dated: July 6, 2009.
Rodney P. Lantier,
Acting Senior Procurement Executive and
Acting Deputy Chief Acquisition Officer,
Office of the Chief Acquisition Officer,
General Services Administration.
m Therefore, GSA amends 48 CFR part
502 as set forth below:

PART 502—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for 48 CFR
part 502 continues to read as follows:

Authority: 40 U.S.C. 486(c).

m 2. Revise section 502.101 to read as
follows:

502.101 Definitions.

Agency competition advocate means
the GSA Competition Advocate in the
Office of the Chief Acquisition Officer.

Assigned counsel means the attorney
employed by the Office of General
Counsel (including offices of Regional
Counsel) assigned to provide legal
review or assistance.

Contracting activity competition
advocate means the individual
designated in writing by the Head of the
Contracting Activity (HCA). This
authority may not be redelegated. The

HCA must ensure that the designated
competition advocate is not assigned
any duty or responsibility that is
inconsistent with the advocacy
function. The identity of the designated
official shall be communicated to
procuring staff and the Senior
Procurement Executive.

Contracting director means:

(a) Except in the Federal Acquisition
Service (FAS), a director of a Central
Office or Regional office Division
responsible for performing contracting
or contract administration functions.

(b) In FAS Central Office—

(1) The Assistant Commissioner for
Assisted Acquisition Services or
designee;

(2) The Assistant Commissioner for
General Supplies and Services or
designee;

(3) The Assistant Commissioner for
Integrated Technology Services or
designee;

(4) The Assistant Commissioner for
Travel, Motor Vehicle and Card Services
or designee; and

(5) The Assistant Commissioner for
Acquisition Management or designee for
support offices with contracting
functions.

(c) In FAS Regions, the Assistant
Regional Commissioner or designee.

Contracting officer’s representative
(COR), contracting officer’s technical
representative (COTR), or contract
administrator means a Government
employee designated in writing by the
contracting officer to perform specific
limited activities for the contracting
officer, such as contract administration.

Debarring official or ‘“‘suspending
official” means the Senior Procurement
Executive or a designee.

Head of the contracting activity
means the Deputy Chief Acquisition
Officer; Commissioners of the Federal
Acquisition Service (FAS) or Public
Buildings Service (PBS); or Regional
Commissioners. The Deputy Chief
Acquisition Officer serves as the HCA
for Central Office contracting activities
outside of FAS and PBS.

Senior procurement executive means
the Deputy Chief Acquisition Officer.

Senior program official means a
person reporting to, and designated by,
the HCA to have overall program
responsibility for determining how the
agency will meet its needs. The official
should have a position of authority over
the participating offices. Examples
include Assistant Regional
Commissioners or Deputy
Commissioners.

[FR Doc. E9—19001 Filed 8—-6—09; 8:45 am]
BILLING CODE 6820-61-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Parts 761 and 766

RIN 0560-Al05

Loan Servicing; Farm Loan Programs

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule.

SUMMARY: The Farm Service Agency
(FSA) is proposing to amend the Farm
Loan Programs (FLP) direct loan
servicing regulations primarily to
implement provisions of the Food,
Conservation, and Energy Act of 2008
(the 2008 Farm Bill). FSA proposes four
amendments to the rules. The first
amendment would further emphasize
transitioning borrowers to private
sources of credit in the shortest
timeframe practicable. The second
amendment would amend the
Homestead Protection lease regulations
by extending the right to purchase the
leased property to the lessee’s
immediate family when the lessee is a
member of a socially disadvantaged
group. The third amendment would
amend the account liquidation
regulations to suspend certain loan
acceleration and foreclosure actions,
including suspending interest accrual
and offsets, if a borrower has filed a
claim of program discrimination that
has been accepted as valid by USDA
and is at the point of acceleration or
foreclosure. The fourth amendment
would amend the supervised bank
account regulations to be consistent
with the recently amended Federal
Deposit Insurance Act.

DATES: We will consider comments that
we receive by October 6, 2009.

ADDRESSES: We invite you to submit
written comments on this proposed
rule. In your comment, include the
volume, date, and page number of this
issue of the Federal Register. You may
submit comments by any of the
following methods:

e E-mail:
mike.cumpton@wdc.usda.gov.

e Fax:(202) 720-5804.

e Mail: Director, Loan Servicing and
Property Management Division, Farm
Service Agency, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 0523, Washington,
DC 20250-0523.

e Hand Delivery or Courier: Deliver
comments to Farm Service Agency,
Loan Servicing and Property
Management Division, 1250 Maryland
Ave., SW., Suite 500, Washington, DC
20024.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Comments may be inspected in the
Office of the Director, Loan Servicing
and Property Management Division
(LSPMD), Farm Service Agency, at 1250
Maryland Ave., SW., Suite 500,
Washington, DC, between 8 a.m. and
4:30 p.m., except holidays.

FOR FURTHER INFORMATION CONTACT:
Michael C. Cumpton, Assistant to the
Director, LSPMD, Farm Service Agency;
telephone: (202) 690—4014; Facsimile:
(202) 720-5804; E-mail:
mike.cumpton@wdc.usda.gov. Persons
with disabilities or who require
alternative means for communications
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Background

This proposed rule implements three
provisions of the 2008 Farm Bill (Public
Law 110-246; June 18, 2008) concerning
loan servicing for FSA’s direct loan
program. This law repealed Public Law
110-234 dated May 22, 2008 that
inadvertently omitted Title III (Trade of
the 2008 Farm Bill.) FSA loans are a
means of providing credit to farmers
whose financial risk exceeds a level
acceptable to commercial lenders. For
two of these amendments, the one that
would allow family members of lessees
who are members of a socially
disadvantaged group to purchase
properties under Homestead Protection
and the one setting a moratorium on
foreclosure actions for borrowers with
an accepted program discrimination
claim, there is little to no discretion in
how to implement the provisions of the
2008 Farm Bill. For the third
amendment promoting the goal of

transitioning borrowers to private credit,
the 2008 Farm Bill provides general
guidance. In addition, this proposed
rule would implement a conforming
amendment to comply with section 136
of the Emergency Economic
Stabilization Act of 2008 (Pub. L. 110—-
343; October 3, 2008), which
temporarily increased the standard
maximum deposit insurance amount for
Federal Deposit Insurance Corporation
(FDIC)-insured accounts.

Transitioning Borrowers to Private
Credit

Sections 302(a), 311(a), and 321(a) of
the Consolidated Farm and Rural
Development Act (the Con Act)
establish the inability ““to obtain
sufficient credit elsewhere” as an
eligibility requirement for FLP direct
loans. Section 319 of the Con Act
requires that FSA develop a plan “to
encourage each borrower * * * to
graduate to private commercial or other
sources of credit.”

Section 5304 of the 2008 Farm Bill
requires that the Secretary “establish a
plan and promulgate regulations
(including performance criteria) that
promote the goal of transitioning
borrowers to private commercial credit
and other sources of credit in the
shortest time practicable.”” Both section
319 of the Con Act and section 5304 of
the 2008 Farm Bill require coordination
with the following sections of the Con
Act:

e Borrower training established under
section 359;

¢ Loan assessment established under
section 360;

e Supervised credit under section
361; and

e Market placement under section
362.

FSA has implemented the borrower
training program in existing regulations
in 7 CFR part 764, subpart J. The market
placement program is addressed in 7
CFR 762.110(g). Requirements regarding
a borrower’s graduation to another
source of credit are addressed in 7 CFR
part 765, subpart C. None of these
regulations would be changed by this
proposed rule. The supervised credit
requirement, which includes the loan
assessment program, is specified in 7
CFR part 761, subpart C. This rule
proposes to amend 7 CFR 761.103
pertaining to farm assessments, as well
as 7 CFR 761.1, “Introduction,” to
encourage the transitioning of borrowers
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to commercial credit in the shortest
period of time practicable and better
establish the use of borrower training,
supervised credit, including loan
assessment, and market placement to
plan for and evaluate a borrower’s
ability to graduate.

FSA is developing an internal plan
that will include performance criteria to
evaluate its success in transitioning
borrowers to commercial credit.
Performance criteria are not being
established for borrowers in this
proposed rule.

Extension of Right To Reacquire
Homestead Property to Family
Members

This rule proposes to amend section
766.154, “Homestead Protection
Leases.” Section 766.154(c) currently
addresses the right of a lessee to
purchase leased property under
Homestead Protection. This proposed
amendment would expand that right to
also allow an immediate family member
of a lessee who is a member of a socially
disadvantaged group (as currently
defined in section 761.2) to exercise the
option to purchase, as required by
section 5305 of the 2008 Farm Bill. The
lessee may designate a member of the
lessee’s immediate family (parent,
sibling, or child) as having this right to
purchase. This immediate family
member also has the right under section
5305 to choose any independent
appraiser from a list of three approved
by FSA to establish the current market
value of the property. This policy will
be added to the FSA Handbook
procedures.

Moratorium on Loan Acceleration and
Foreclosure for Borrowers With an
Accepted Discrimination Claim

Section 14002 of the 2008 Farm Bill
requires a moratorium on certain
acceleration and loan foreclosure
proceedings against any farmer or
rancher who has a claim of program
discrimination accepted by the
Department as valid or who files such
a claim that is accepted. The statutory
moratorium applies only with respect to
Farm Loan Program loans made under
subtitle A, B, or C, of the Con Act,
which includes Farm Ownership (FO),
Soil and Water (SW), Recreation loans,
and Emergency (EM) loans. Section
343(a)(10) of the Con Act defines
“Farmer Program Loan” to include FO
loans under section 303, Operating
Loans (OL) under section 312, SW loans
under section 304, EM loans under
section 321, Economic Emergency (EE)
loans under section 202 of the
Emergency Agricultural Credit
Adjustment Act, Economic Opportunity

(EO) loans under the Economic
Opportunity Act of 1961, Softwood
Timber (ST) loans under section 1254 of
the Food Security Act of 1985, and
Rural Housing loans for farm service
buildings (RHF) under section 502 of
the Housing Act of 1949. SW, EE, EO,
ST, and RHF loans are no longer being
made, but a few remain to be serviced.
FSA regulation, 7 CFR 761.2, also
includes Recreation loans formerly
made under section 304 of the Con Act
as a ““program loan.” Loans made under
statutory authorities other than the Con
Act, such as the EE, EO, ST, and RHF
loans, would not be covered by the
section 14002 moratorium, but will
continue to be covered by FSA’s
internal voluntary suspension of
acceleration and foreclosure when the
borrower has a program discrimination
complaint accepted by the USDA Office
of Adjudication and Compliance (OAC).

Non-program loans are not covered by
the mandatory section 14002
moratorium, but will continue to be
covered by the Agency’s voluntary
suspension policy on acceleration and
foreclosure when the borrower has a
program discrimination complaint
accepted by OAC. Non-program loans
are defined by section 761.2 as those
loans made on more stringent terms for
the convenience of FSA because the
applicant or property does not qualify
for a program loan under applicable
statutes and regulations. For example,
under FSA regulations a third party may
assume a program loan on non-program
terms if the transferee is not eligible for
the program loan, and in some
circumstances FSA might collect an
unauthorized loan by permitting the
borrower to continue making payments
on non-program terms. Homestead
Protection financing and financing of
recapture under Shared Appreciation
Agreements authorized by sections 352
and 353 of the Con Act, respectively,
also are considered non-program loans.
Non-program loans historically have not
been considered eligible for the broad
loan servicing options available for
program loans. These servicing rights
are commonly the subject of dispute in
the program discrimination claims
addressed by section 14002, so it is
reasonable to limit the moratorium to
the program loans specified in the
statute. FSA has found no Congressional
intent for this moratorium provision to
cover non-program loans. In fact,
Congress’ specific reference to “Farm
Loan Program Loans” indicates
otherwise. Liquidation of non-program
loans, therefore, may be delayed if a
borrower’s program loans are under
moratorium. This rule proposes to

amend section 766.351, “Liquidation,”
to specify the provisions of the
moratorium accordingly.

An “accepted” claim under section
14002 is a claim for which OAC has
made the determination to accept on
basic jurisdictional grounds. As
explained in the Conference Report for
the 2008 Farm Bill, “accepted” is a
procedural term and not a statement as
to the merits of the program
discrimination claim. The acceptance of
the claim is distinct from the person’s
filing of a program discrimination claim.
The moratorium began on the effective
date of the 2008 Farm Bill, which was
May 22, 2008, if the borrower had a
pending claim that was accepted and
the borrower was at the point of
acceleration and foreclosure on or prior
to that date. Otherwise, it will begin
when a program discrimination
complaint has been accepted and the
borrower is at the point of acceleration
or foreclosure. In either case,
moratorium begins after all available
loan servicing and appeal rights have
been offered to the borrower. If the
borrower’s account were accelerated
and foreclosed prior to enactment of the
statute or OAC’s acceptance of the
borrower’s program discrimination
claim, the moratorium would never be
triggered. The moratorium will end on
the earlier of the date the program
discrimination claim is resolved by
USDA OAGC, or the date that a court of
competent jurisdiction renders a final
decision on the program discrimination
claim if the farmer or rancher appeals
the decision of USDA OAC.

In addition to the moratorium on
acceleration and foreclosure, section
14002 provided that interest accrual and
offset would be suspended on the farm
program loans made under subtitle A, B,
or C of the Con Act for the claimants
during the moratorium period (at the
point of acceleration or foreclosure after
all servicing and appeal rights have
been exhausted). These benefits were
not provided under FSA’s prior
voluntary suspension policy and cannot
be provided on any loans not made
under subtitle A, B, or C of the Con Act.
Interest accrual and Treasury offset
generally are required by 31 U.S.C.
sections 3717 and 3716, respectively.
Interest accruals and offsets will resume
on the covered loans when the
moratorium terminates. If the borrower
does not prevail on the program
discrimination claim, the borrower will
be liable for the interest that accrued
during the moratorium under section
14002. In such case, the interest that
would have accrued during the
moratorium will be reinstated on the
debt. Any debt that would have been
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paid down through offset will remain
when the moratorium terminates and
will be collected through normal
procedures. If the borrower does prevail
on the program discrimination claim,
the borrower will not be liable for the
interest and offsets during the
moratorium. FSA will implement any
settlement agreement or court order, as
appropriate.

Establishing a Supervised Bank
Account

This rule proposes to amend existing
regulations in 7 CFR 761.51(e) which
currently require that a financial
institution pledge acceptable collateral
with the Federal Reserve Bank when the
balance deposited into a supervised
bank account will exceed $100,000. The
Emergency Economic Stabilization Act
of 2008, section 136, amended the
Federal Deposit Insurance Corporation
Act to temporarily increase the standard
maximum deposit insurance amount
from $100,000 to $250,000, effective
October 3, 2008, and ending December
31, 2009. After that date, the standard
maximum deposit insurance amount
will return to $100,000. This rule,
therefore, proposes to amend section
761.51, “Establishing a Supervised Bank
Account,” to remove the reference to the
$100,000 threshold for insured balances
and replace it with a reference to “the
maximum amount insurable by the
Federal Government.”

Executive Order 12866

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order 12866
and, therefore, OMB was not required to
review this proposed rule.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601), FSA is
certifying that there would not be a
significant economic impact on a
substantial number of small entities. All
FSA direct loan borrowers and all farm
entities affected by this rule are small
businesses according to the North
American Industry Classification
System and the U. S. Small Business
Administration. There is no diversity in
size of the entities affected by this rule,
and the costs to comply with it are the
same for all entities.

In this rule, FSA is proposing to
revise regulations that affect loan
servicing only.

In 2007, over 2,500 direct borrowers
(about 3.7 percent of the portfolio)
graduated to commercial credit. FSA
believes graduation will continue in the
3 to 5 percent range and is dependent
on the overall farm economy.

Currently, FSA has 38 inventory
properties under a Homestead
Protection lease. The extension of
purchase rights to the immediate family
of lessees who are a members of a
socially disadvantaged group will affect
very few of these cases.

Due to the acceleration and
foreclosure moratorium FSA expects
some Government losses due to the
suspension of interest accrual (when the
borrower prevails) and the loss of some
offset payments. FSA does not expect
these changes to impose any additional
cost to the borrowers. Therefore, the
costs of compliance from this rule are
expected to be minimal. Therefore, FSA
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA (7 CFR part
799). The changes to the FLP direct loan
servicing program, required by the 2008
Farm Bill that are identified in this
proposed rule, are non-discretionary.
Therefore, FSA has determined that
NEPA does not apply to this rule, and
no environmental assessment or
environmental impact statement will be
prepared.

Executive Order 12988

This rule has been reviewed in
accordance with E.O. 12988, Civil
Justice Reform. In accordance with the
executive order: (1) All State and local
laws and regulations that are in conflict
with this rule would be preempted; (2)
no retroactive effect would be given to
this rule; and (3) administrative
proceedings in accordance with 7 CFR
part 11 must be exhausted before
bringing suit in court challenging action
taken under this rule unless those
regulations specifically allow bringing
suit at an earlier time.

Executive Order 12372

For reasons set forth in the Notice to
7 CFR part 3015, subpart V (48 FR
29115, June 24, 1983), the programs and
activities within this rule are excluded
from the scope of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local, or
tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This proposed rule contains no Federal
mandates, as defined under title II of the
UMRA, for State, local, and tribal
governments or the private sector. Thus,
this proposed rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

The policies contained in this rule
would not have any substantial direct
effect on States, the relationship
between the national government and
the States, or the distribution of power
and responsibilities among the various
levels of government. Nor would this
proposed rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with the States is not required.

Paperwork Reduction Act

The amendments proposed for 7 CFR
parts 761 and 766 require no changes or
new collection to the currently
approved information collections by
OMB under the control numbers of
0560-0233, 0560-0233 and 0560—0238.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Federal Assistance Programs

The title and number of the Federal
assistance programs, as found in the
Catalog of Federal Domestic Assistance,
to which this proposed rule would

apply are:

10.404 Emergency Loans;
10.406 Farm Operating Loans;
10.407 Farm Ownership Loans.
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List of Subjects
7 CFR Part 761

Agriculture, Agricultural
commodities, Credit, Livestock, Loan
programs—Agriculture.

7 CFR Part 766

Agriculture, Agricultural
commodities, Credit, Livestock, Loan
programs—Agriculture.

For the reasons discussed in the
preamble, the Farm Service Agency
(USDA) proposes to amend 7 CFR
chapter VII as follows:

PART 761—GENERAL PROGRAM
ADMINISTRATION

1. The authority citation for part 761
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart A—General Provisions

2.1In §761.1, paragraph (c) is
amended by adding a new fourth
sentence at the end to read as follows:

§761.1 Introduction.
* * * * *

(c) * * * The programs are designed
to allow those who participate to
transition to private commercial credit
or other sources of credit in the shortest
period of time practicable through the
use of supervised credit, including farm
assessments, borrower training, and
market placement.

Subpart B—Supervised Bank
Accounts

3.In §761.51, paragraph (e) is revised
to read as follows:

§761.51 Establishing a supervised bank
account.
* * * * *

(e) If the funds to be deposited into
the account cause the balance to exceed
the maximum amount insurable by the
Federal Government, the financial
institution must agree to pledge
acceptable collateral with the Federal
Reserve Bank for the excess over the
insured amount, before the deposit is
made.

Subpart C—Supervised Credit

4.In §761.103, paragraph (a) is
revised to read as follows:

§761.103 Farm assessment.

(a) The Agency, in collaboration with
the applicant, will assess the farming
operation to:

(1) Determine the applicant’s financial
condition, organization structure, and
management strengths and weaknesses;

(2) Identify and prioritize training and
supervisory needs; and

(3) Develop a plan of supervision to
assist the borrower in achieving
financial viability and transitioning to
private commercial credit or other
sources of credit in the shortest time

practicable.
* * * * *

PART 766—DIRECT LOAN
SERVICING—SPECIAL

5. The authority citation for part 766
is revised to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart D—Homestead Protection
Program

6. In § 766.154, paragraph (c) is
revised to read as follows:

§766.154 Homestead Protection leases.
* * * * *

(c) Lease-purchase options. (1) The
lessee may exercise in writing the
purchase option and complete the
homestead protection purchase at any
time prior to the expiration of the lease
provided all lease payments are current.

(2) If the lessee is a member of a
socially disadvantaged group, the lessee
may designate a member of the lessee’s
immediate family (that is, parent,
sibling, or child) (designee) as having
the right to exercise the option to
purchase.

(3) The purchase price is the market
value of the property when the option
is exercised as determined by a current
appraisal obtained by the Agency.

(4) The lessee or designee may
purchase homestead protection property
with cash or other credit source.

(5) The purchaser may receive Agency
program or non-program financing
provided:

(i) The purchaser has not received
previous debt forgiveness;

(ii) The Agency has funds available to
finance the purchase of homestead
protection property;

(iii) The purchaser demonstrates an
ability to repay such an FLP loan; and

(iv) The purchaser is otherwise
eligible for the FLP loan.

* * * * *

Subpart H—Loan Liquidation

7. Section 766.358 is added to read as
follows:

§766.358 Acceleration and Foreclosure
Moratorium.

(a) Notwithstanding any other
provisions of this subpart, borrowers
who file or have filed a program
discrimination complaint that is

accepted by USDA Office of
Adjudication and Compliance or
successor office (USDA), and have been
serviced to the point of acceleration or
foreclosure on or after May 22, 2008,
will not be accelerated or liquidated
until such complaint has been resolved
by USDA or closed by a court of
competent jurisdiction. This
moratorium applies only to program
loans made under subtitle A, B, or C of
the Act (for example, FO, OL, EM, SW,
or RL). Interest will not accrue and no
offsets will be taken on these loans
during the moratorium. Interest accrual
and offsets will continue on all other
loans, including, but not limited to,
non-program loans.

(1) If the Agency prevails on the
program discrimination compliant, the
interest that would have accrued during
the moratorium will be reinstated on the
account when the moratorium
terminates, and all offsets and servicing
actions will resume.

(2) If the borrower prevails on the
program discrimination compliant, the
interest that would have accrued during
the moratorium will not be reinstated on
the account unless specifically required
by the settlement agreement or court
order.

(b) The moratorium will begin on:

(1) May 22, 2008, if the borrower had
a pending program discrimination claim
that was accepted by USDA as valid and
was at the point of acceleration or
foreclosure on or before that date or

(2) The date after May 22, 2008, when
the borrower has a program
discrimination claim accepted by USDA
as valid and the borrower is at the point
of acceleration or foreclosure.

(c) The point of acceleration under
this section is the earliest of the
following:

(1) The day after all rights offered on
the Agency notice of intent to accelerate
expire if the borrower does not appeal;

(2) The day after all appeals resulting
from an Agency notice of intent to
accelerate are concluded if the borrower
appeals and the Agency prevails on the
appeal;

(3) The day after all appeal rights have
been concluded relating to a failure to
graduate and the Agency prevails on
any appeal;

(4) Any other time when, because of
litigation, third party action, or other
unforeseen circumstance, acceleration is
the next step for the Agency in servicing
and liquidating the account.

(d) A borrower is considered to be in
foreclosure status under this section
anytime after acceleration of the
account.

(e) The moratorium will end on the
earlier of:
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(1) The date the program
discrimination claim is resolved by
USDA or

(2) The date that a court of competent
jurisdiction renders a final decision on
the program discrimination claim if the
farmer or rancher appeals the decision
of USDA.

Signed in Washington, DC, on August 3,
2009.

Jonathan Coppess,

Administrator, Farm Service Agency.

[FR Doc. E9—18986 Filed 8—6—09; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF ENERGY

10 CFR Part 609

RIN 1901-AB21

Loan Guarantees for Projects That
Employ Innovative Technologies

AGENCY: Office of the Chief Financial
Officer, Department of Energy.

ACTION: Proposed rule.

SUMMARY: On October 23, 2007, the
Department of Energy (DOE or the
Department) published a final rule
establishing regulations for the loan
guarantee program authorized by
Section 1703 of Title XVII of the Energy
Policy Act of 2005 (Title XVII or the
Act). Section 1703 of Title XVII
authorizes the Secretary of Energy
(Secretary) to make loan guarantees for
projects that “avoid, reduce, or
sequester air pollutants or
anthropogenic emissions of greenhouse
gases; and employ new or significantly
improved technologies as compared to
commercial technologies in service in
the United States at the time the
guarantee is issued.” Section 1703 of
Title XVII also identifies ten categories
of technologies and projects that are
potentially eligible for loan guarantees.
The two principal goals of section 1703
of Title XVII are to encourage
commercial use in the United States of
new or significantly improved energy-
related technologies and to achieve
substantial environmental benefits. DOE
believes that commercial use of these
technologies will help sustain and
promote economic growth, produce a
more stable and secure energy supply
and economy for the United States, and
improve the environment.

Through experience gained
implementing the loan guarantee
program authorized by section 1703 of
Title XVII, and information received
from industry indicating the wide
variety of ownership structures which
participants would like to employ in

implementing projects seeking loan
guarantees, DOE believes it is
appropriate to consider certain changes
to the existing regulations to provide
flexibility in the determination of an
appropriate collateral package to secure
guaranteed loan obligations, facilitate
collateral sharing and related
intercreditor arrangements with other
project lenders, and to provide a more
workable interpretation of certain
statutory provisions regarding DOE’s
treatment of collateral.

DATES: Comments on this proposed rule
must be postmarked no later than
September 8, 2009.

ADDRESSES: Comments may be
submitted using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: Igprogram@hq.doe.gov.

e Postal Mail: David G. Frantz,
Director, Loan Guarantee Program
Office, Office of the Chief Financial
Officer, 1000 Independence Avenue,
SW., Washington, DC.20585-0121.
Please submit one signed original paper
copy.

o Hand Delivery/Courier: David G.
Frantz, Director, Loan Guarantee
Program Office, Office of the Chief
Financial Officer, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Please submit one signed original
paper copy.

FOR FURTHER INFORMATION CONTACT:
David G. Frantz, Director, Loan
Guarantee Program Office, Office of the
Chief Financial Officer, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
8336, e-mail: Igprogram@hgq.doe.gov; or
Susan S. Richardson, Chief Counsel for
the Loan Guarantee Program, Office of
the General Counsel, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9521, e-mail: Igprogram@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Proposed Amendment
II. Regulatory Review
A. Executive Order 12866
B. National Environmental Policy Act of
1969
C. The Regulatory Flexibility Act
D. Paperwork Reduction Act
E. Unfunded Mandates Reform Act of 1995
F. Treasury and General Government
Appropriations Act, 1999
G. Executive Order 13132
H. Executive Order 12988
I. Treasury and General Government
Appropriations Act, 2001
J. Executive Order 13211
K. Congressional Notification
L. Approval by the Office of the Secretary
of Energy

I. Background and Proposed
Amendment

Today’s proposed rule would amend
the regulations implementing the loan
guarantee program authorized by
section 1703 of Title XVII of the Energy
Policy Act of 2005 (42 U.S.C. 16511—
16514) (referred to as Title XVII).
Section 1703 of Title XVII authorizes
the Secretary of Energy (Secretary), after
consultation with the Secretary of the
Treasury, to make loan guarantees for
projects that ““(1) avoid, reduce, or
sequester air pollutants or
anthropogenic emissions of greenhouse
gases; and (2) employ new or
significantly improved technologies as
compared to commercial technologies in
service in the United States at the time
the guarantee is issued.” (42 U.S.C.
16513(a))

Section 1702 of Title XVII outlines
general terms and conditions for loan
guarantee agreements and directs the
Secretary to include in loan guarantee
agreements “‘such detailed terms and
conditions as the Secretary determines
appropriate to (i) protect the interests of
the United States in case of a default;
and (ii) have available all the patents
and technology necessary for any person
selected, including the Secretary, to
complete and operate the project. (42
U.S.C. 16512(g)(2)(c)). Further, section
1702(d) addresses certain threshold
requirements that must be met before
the guaranty is made; and section
1702(g) addresses the Secretary’s rights
in the case of default of the loan.
Specifically, section 1702(d) of Title
XVII states, under the heading
“Repayment” and addressing
“Subordination,” that “[t]he
[guaranteed] obligation shall be subject
to the condition that the obligation is
not subordinate to other financing.”
Further, when addressing the situation
of default, section 1702(g)(2) of Title
XVII states, with respect to
“subrogation” and ‘““superiority of
rights,” that “[t]he rights of the
Secretary, with respect to any property
acquired pursuant to a guarantee or
related agreements, shall be superior to
the rights of any other person with
respect to the property.”

In the October 23, 2007 final rule
implementing Title XVII, DOE
interpreted the interplay between these
two provisions of section 1702 such that
both describe the rights the Secretary
must secure as a condition of making a
guarantee. This understanding is
reflected in the text of the regulations
which requires that the Secretary
receive a first lien security interest in all
project assets as an incident to making
a guarantee. Moreover, this
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interpretation of the applicability of the
superiority of rights provision as a
required element of the Secretary’s
making a guarantee was embedded in
the text of the rule and was made
explicit in the preambles to the
proposed and final rules implementing
section 1703 of Title XVIL

The Department has critically
reexamined the statute, particularly its
text and structure, and now concludes,
as described below, that the
interpretation of the statute requiring
receipt of a first lien on all project assets
is not one that it was legally compelled
to adopt, and was not correct. A first
lien on all project assets is better
understood as one element that the
Secretary may require for a particular
project, but is not compelled by the
statute to require. This proposed
rulemaking reflects what the
Department has concluded is the correct
interpretation of section 1702.

First, it should be borne in mind that
nowhere does section 1702 itself require
that the Secretary receive a first lien on
all project assets as a condition of his
ability to make a loan guarantee. Instead
the statute requires only that the
Secretary’s guaranteed obligation “not
be subordinate to other financing.” In
fact, section 1702 does not require that
the lender or the Secretary receive any
collateral as a statutory requirement for
making a loan guarantee.

Next, the “first lien on all project
assets” requirement contained in the
regulations seems traceable only to the
“superiority of rights” provision
contained in section 1702(g)(2)(B). The
structure of the statute, however, is
suggestive that section 1702(g)’s
provisions are designed to govern post-
default rights of the Secretary, rather
than to impose conditions that must be
met at the time the Secretary determines
to make a loan guarantee. So
understood, the “property acquired” as
to which the Secretary’s rights ““shall be
superior to the rights of any other
person” relates to property “acquired”
by the Secretary pursuant to his right of
subrogation to the rights of the lender in
any collateral or security interest.

As a structural matter, it is notable
that the “superiority of rights” provision
appears within and under the head
“subrogation” contained in section
1702(g)(2). Consideration of the
structure of the statute is aided by the
various captions that introduce its
various substantive provisions. In
general, those captions—first
“repayment,” then “subordination,”
then “defaults,” ““payment by the
Secretary,” “subrogation,” and then
“superiority of rights,”—tend to
reinforce the structural understanding of

the statute as keying its particular
provisions to the sequence of stages that
are foreseeable in the loan guarantee
relationship. So perceived, the topic of
“superiority of rights”” would become
germane only as a subset of the
sequence that begins with a “default”
and after ““payment by the Secretary.”

Moreover, in reviewing applications
for projects seeking a loan guarantee
under section 1703 of Title XVII, DOE
became aware that its original reading of
the statute was in tension with the
financing structure of many commercial
transactions in the energy sector. In
particular, the tenancy in common
ownership structure proposed for the
next generation of nuclear generating
facilities, under which multiple entities
own undivided interests in a single
facility, does not lend itself to the
unitary project ownership anticipated
by the regulations. In fact, tenancy in
common is the typical form of
ownership of utility grade power plants
that are jointly owned by public power
agencies, cooperative power systems
and investor-owned utilities.
Approximately one-third of all currently
operating nuclear power reactors, and
approximately one-third of all planned
nuclear power reactors for which
applications are pending at the Nuclear
Regulatory Commission are jointly
owned through tenancies in common.
As such, each owner holds an
undivided interest in the physical
project assets, and each owner typically
finances its investment in the project
separately. In this scenario, DOE would
not be lending directly to a project
company, and may be lending only to
some but not all of the project owners.
As aresult, it may not be commercially
feasible to obtain a lien on all project
assets. Moreover, in certain
circumstances, both in large
infrastructure projects and in smaller
projects, creditworthy sponsors may be
willing to offer a corporate lending
structure in which DOE would rely on
the balance sheet of the sponsor. In such
a case, the credit of the sponsor may be
sufficient to support a more modest
pledge of assets.

Additionally, in response to prior
solicitations, DOE has received
expressions of interest from Export
Credit Agencies (ECAs) concerning their
possible participation in eligible
projects as co-lenders, co-guarantors or
insurers of loans. ECAs are
governmental, quasi-governmental, or
private institutions supported by and
acting on behalf of their host
governments that facilitate financing for
home country exporters doing business
in other nations. In addition to ECAs,
there is a variety of other potential

sources of financing for power
generation projects, including
municipal bond financing. There also
could be interest rate or commodity
hedging agreements and, after
completion, working capital facilities
for project companies. The ECAs, and
likely the other sources of financing,
will expect to share, on a pari passu
basis, in collateral pledged to secure the
borrower’s debt obligations.

Thus, the interpretation of the statute
contained in the October 23, 2007, final
rule effectively disqualifies from
participation in Title XVII programs
proposed energy production facilities
that employ innovative technologies,
particularly in the nuclear power
industry, that are jointly owned through
a tenants in common structure or where
there are appropriate co-lenders or co-
guarantors who require a pari passu
structure. DOE does not believe that a
statute intended to encourage
commercial use in the United States of
new or significantly improved energy-
related technologies would be written in
a way as to make ineligible such
industry participants.

As stated and explained above, DOE
has concluded that section 1702 of Title
XVII does not mandate that DOE receive
a first lien position on all projects
assets. In light of this interpretation of
section 1702 of Title XVII, DOE is
proposing amendments to the existing
regulations. Specifically, to ensure that
the loan guarantee program has the
ability to respond to the kinds of
structuring issues discussed above, the
proposed rule would delete the
requirement of a first priority lien on all
project assets (and other pledged
collateral) and leave to the Secretary the
determination of an appropriate
collateral package, as well as
intercreditor arrangements. Such a
determination by the Secretary is
contemplated by sections 1702(a) and
1702 (g)(2)(C), and remains subject to
the requirement of section 1702(d)(3)
that the guaranteed obligation not be
subordinate to other financing. The
Department believes that having the
flexibility to determine on a project by
project basis the scope of the collateral
package and whether pari passu lending
is in the best interests of the United
States, will enable the Department to
reduce its exposure on individual
projects, diversify its portfolio and
maximize the benefits of the resources
available for the loan guarantee
program.
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II. Regulatory Review
A. Executive Order 12866

Today’s proposed rule has been
determined to be a significant regulatory
action under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs at Office of Management and
Budget (OMB).

B. National Environmental Policy Act of
1969

Through the issuance of this proposed
rule, DOE is making no decision relative
to the approval of a loan guarantee for
a particular proposed project. DOE has,
therefore, determined that publication
of the proposed rule is covered under
the Categorical Exclusion found at
paragraph A.6 of Appendix A to Subpart
D, 10 CFR part 1021, which applies to
the establishment of procedural
rulemakings. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required at this time. However,
appropriate NEPA project review will be
conducted prior to execution of a Loan
Guarantee Agreement.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE is not obliged to prepare a
regulatory flexibility analysis for this
rulemaking because there is no
requirement to publish a general notice
of proposed rulemaking for rules related
to loans under the Administrative
Procedure Act (5 U.S.C. 553(a)(2)).

D. Paperwork Reduction Act

This proposed rule involves a
collection of information previously
approved by OMB under Control

Number [1910-5134]. The burden
imposed by that collection is

E. Unfunded Mandates Reform Act of
1995

Title I of the Unfunded Mandates
Reform Act of 1995 (Act) (2 U.S.C. 1531
et seq.) requires each Federal agency, to
the extent permitted by law, to prepare
a written assessment of the effects of
any Federal mandate in an agency rule
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year. The Act
also requires a Federal agency to
develop an effective process to permit
timely input by elected officials of State,
tribal, or local governments on a
proposed “significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity to
provide timely input to potentially
affected small governments before
establishing any requirements that
might significantly or uniquely affect
small governments.

The term ‘“Federal mandate” is
defined in the Act to mean a Federal
intergovernmental mandate or a Federal
private sector mandate (2 U.S.C. 658(6)).
Although the rule will impose certain
requirements on non-Federal
governmental and private sector
applicants for loan guarantees, the Act’s
definitions of the terms “Federal
intergovernmental mandate” and
“Federal private sector mandate”
exclude, among other things, any
provision in legislation, statute, or
regulation that is a condition of Federal
assistance or a duty arising from
participation in a voluntary program (2
U.S.C. 658(5) and (7), respectively).
Today’s proposed rule establishes
requirements that persons voluntarily
seeking loan guarantees for projects that
would use certain new and improved
energy technologies must satisfy as a
condition of a Federal loan guarantee.
Thus, the proposed rule falls under the
exceptions in the definitions of “Federal
intergovernmental mandate” and
“Federal private sector mandate” for
requirements that are a condition of
Federal assistance or a duty arising from
participation in a voluntary program.
The Act does not apply to this
rulemaking.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family

well being. This proposed rule would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
proposed rule and has determined that
it would not preempt State law and
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. No further
action is required by Executive Order
13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
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unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

I. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s proposed rule under
the OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

J. Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action would not
have a significant adverse effect on the
supply, distribution, or use of energy
and is therefore not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Approval by the Office of the
Secretary of Energy

The Secretary of Energy has approved
the issuance of this proposed rule.
List of Subjects in 10 CFR Part 609

Administrative practice and
procedure, Energy, Loan programs, and

Reporting and recordkeeping
requirements.

Issued in Washington, DC, on July 31,
2009.
Steve Isakowitz,
Chief Financial Officer.

For the reasons stated in the
preamble, chapter II of title 10 of the
Code of Federal Regulations is proposed
to be amended to read as set forth
below.

1. Part 609 is revised to read as
follows:

PART 609—LOAN GUARANTEES FOR
PROJECTS THAT EMPLOY
INNOVATIVE TECHNOLOGIES

Sec.

609.1
609.2
609.3
609.4
609.5

Purpose and Scope.

Definitions.

Solicitations.

Submission of Pre-Applications.

Evaluation of Pre-Applications.

609.6 Submission of Applications.

609.7 Programmatic, Technical and
Financial Evaluation of Applications.

609.8 Term Sheets and Conditional
Commitments.

609.9 Closing on the Loan Guarantee
Agreement.

609.10 Loan Guarantee Agreement.

609.11 Lender Eligibility and Servicing
Requirements.

609.12 Project Costs.

609.13 Principal and Interest Assistance
Contract.

609.14 Full Faith and Credit and
Incontestability.

609.15 Default, Demand, Payment, and
Collateral Liquidation.

609.16 Perfection of Liens and Preservation
of Gollateral.

609.17 Audit and Access to Records.

609.18 Deviations.

Authority: 42 U.S.C. 7254, 16511-16514.

§609.1 Purpose and Scope.

(a) This part sets forth the policies
and procedures that DOE uses for
receiving, evaluating, and, after
consultation with the Department of the
Treasury, approving applications for
loan guarantees to support Eligible
Projects under Section 1703 of Title
XVII of the Energy Policy Act of 2005,
as amended.

(b) Except as set forth in paragraph (c)
of this section, this part applies to all
Pre-Applications, Applications,
Conditional Commitments and Loan
Guarantee Agreements to support
Eligible Projects under Section 1703 of
Title XVII of the Energy Policy Act of
2005, as amended.

(c) Sections 609.3, 609.4 and 609.5 of
this part shall not apply to any Pre-
Applications, Applications, Conditional
Commitments or Loan Guarantee
Agreements under the Guidelines issued
by DOE on August 8, 2006, which were

published in the Federal Register on
August 14, 2006 (71 FR 46451) and the
solicitation issued on August 8, 2006
under Title XVII of the Energy Policy
Act of 2005, provided the Pre-
Application is accepted under the
Guidelines and an Application is
invited pursuant to such Pre-
Application no later than December 31,
2007.

(d) Part 1024 of chapter X of title 10
of the Code of Federal Regulations shall
not apply to actions taken under this
part.

§609.2 Definitions.

Act means Title XVII of the Energy
Policy Act of 2005 (42 U.S.C. 16511—
16514), as amended.

Administrative Cost of Issuing a Loan
Guarantee means the total of all
administrative expenses that DOE
incurs during:

(1) The evaluation of a Pre-
Application, if a Pre-Application is
requested in a solicitation, and an
Application for a loan guarantee;

(2) The offering of a Term Sheet,
executing the Conditional Commitment,
negotiation, and closing of a Loan
Guarantee Agreement; and

(3) The servicing and monitoring of a
Loan Guarantee Agreement, including
during the construction, startup,
commissioning, shakedown, and
operational phases of an Eligible Project.

Applicant means any person, firm,
corporation, company, partnership,
association, society, trust, joint venture,
joint stock company, or other business
entity or governmental non-Federal
entity that has submitted an Application
to DOE and has the authority to enter
into a Loan Guarantee Agreement with
DOE under the Act.

Application means a comprehensive
written submission in response to a
solicitation or a written invitation from
DOE to apply for a loan guarantee
pursuant to § 609.6 of this part.

Borrower means any Applicant who
enters into a Loan Guarantee Agreement
with DOE and issues Guaranteed
Obligations.

Commercial Technology means a
technology in general use in the
commercial marketplace in the United
States at the time the Term Sheet is
issued by DOE. A technology is in
general use if it has been installed in
and is being used in three or more
commercial projects in the United States
in the same general application as in the
proposed project, and has been in
operation in each such commercial
project for a period of at least five years.
The five year period shall be measured,
for each project, starting on the service
date of the project or facility employing
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that particular technology. For purposes
of this section, commercial projects
include projects that have been the
recipients of a loan guarantee from DOE
under this part.

Conditional Commitment means a
Term Sheet offered by DOE and
accepted by the Applicant, with the
understanding of the parties that if the
Applicant thereafter satisfies all
specified and precedent funding
obligations and all other contractual,
statutory and regulatory requirements,
or other requirements, DOE and the
Applicant will execute a Loan
Guarantee Agreement: Provided that the
Secretary may terminate a Conditional
Commitment for any reason at any time
prior to the execution of the Loan
Guarantee Agreement; and Provided
further that the Secretary may not
delegate this authority to terminate a
Conditional Commitment.

Contracting Officer means the
Secretary of Energy or a DOE official
authorized by the Secretary to enter
into, administer and/or terminate DOE
Loan Guarantee Agreements and related
contracts on behalf of DOE.

Credit Subsidy Cost has the same
meaning as “cost of a loan guarantee” in
section 502(5)(C) of the Federal Credit
Reform Act of 1990 (2 U.S.C.
661a(5)(C)), which is the net present
value, at the time the Loan Guarantee
Agreement is executed, of the following
estimated cash flows, discounted to the
point of disbursement:

(1) Payments by the Government to
cover defaults and delinquencies,
interest subsidies, or other payments;
less

(2) Payments to the Government
including origination and other fees,
penalties, and recoveries; including the
effects of changes in loan or debt terms
resulting from the exercise by the
Borrower, Eligible Lender or other
Holder of an option included in the
Loan Guarantee Agreement.

DOE means the United States
Department of Energy.

Eligible Lender means:

(1) Any person or legal entity formed
for the purpose of, or engaged in the
business of, lending money, including,
but not limited to, commercial banks,
savings and loan institutions, insurance
companies, factoring companies,
investment banks, institutional
investors, venture capital investment
companies, trusts, or other entities
designated as trustees or agents acting
on behalf of bondholders or other
lenders; and

(2) Any person or legal entity that
meets the requirements of § 609.11 of
this part, as determined by DOE; or

(3) The Federal Financing Bank.

Eligible Project means a project
located in the United States that
employs a New or Significantly
Improved Technology that is not a
Commercial Technology, and that meets
all applicable requirements of section
1703 of the Act (42 U.S.C. 16513), the
applicable solicitation and this part.

Equity means cash contributed by the
Borrowers and other principals. Equity
does not include proceeds from the non-
guaranteed portion of Title XVII loans,
proceeds from any other non-guaranteed
loans, or the value of any form of
government assistance or support.

Federal Financing Bank means an
instrumentality of the United States
government created by the Federal
Financing Bank Act of 1973 (12 U.S.C.
2281 et seq.). The Bank is under the
general supervision of the Secretary of
the Treasury.

Guaranteed Obligation means any
loan or other debt obligation of the
Borrower for an Eligible Project for
which DOE guarantees all or any part of
the payment of principal and interest
under a Loan Guarantee Agreement
entered into pursuant to the Act.

Holder means any person or legal
entity that owns a Guaranteed
Obligation or has lawfully succeeded in
due course to all or part of the rights,
title, and interest in a Guaranteed
Obligation, including any nominee or
trustee empowered to act for the Holder
or Holders.

Intercreditor Agreement means any
agreement between or among DOE and
one or more other persons providing
financing for the benefit of an Eligible
Project, entered into in connection with
a Loan Guarantee upon a determination
by DOE that such agreement is
reasonable and necessary to protect the
interests of the United States and
addressing customary matters, such as
priorities and voting rights among
lenders, as such agreement may be
amended or modified from time to time
with the consent of DOE.

Loan Agreement means a written
agreement between a Borrower and an
Eligible Lender or other Holder
containing the terms and conditions
under which the Eligible Lender or
other Holder will make loans to the
Borrower to start and complete an
Eligible Project.

Loan Guarantee Agreement means a
written agreement that, when entered
into by DOE and a Borrower, an Eligible
Lender or other Holder, pursuant to the
Act, establishes the obligation of DOE to
guarantee the payment of all or a
portion of the principal and interest on
specified Guaranteed Obligations of a
Borrower to Eligible Lenders or other
Holders subject to the terms and

conditions specified in the Loan
Guarantee Agreement.

New or Significantly Improved
Technology means a technology
concerned with the production,
consumption or transportation of energy
and that is not a Commercial
Technology, and that has either:

(1) Only recently been developed,
discovered or learned; or

(2) Involves or constitutes one or more
meaningful and important
improvements in productivity or value,
in comparison to Commercial
Technologies in use in the United States
at the time the Term Sheet is issued.

OMB means the Office of Management
and Budget in the Executive Office of
the President.

Pre-Application means a written
submission in response to a DOE
solicitation that broadly describes the
project proposal, including the
proposed role of a DOE loan guarantee
in the project, and the eligibility of the
project to receive a loan guarantee under
the applicable solicitation, the Act and
this part.

Project Costs means those costs,
including escalation and contingencies,
that are to be expended or accrued by
Borrower and are necessary, reasonable,
customary and directly related to the
design, engineering, financing,
construction, startup, commissioning
and shakedown of an Eligible Project, as
specified in § 609.12 of this part. Project
costs do not include costs for the items
set forth in § 609.12(c) of this part.

Project Sponsor means any person,
firm, corporation, company,
partnership, association, society, trust,
joint venture, joint stock company or
other business entity that assumes
substantial responsibility for the
development, financing, and structuring
of a project eligible for a loan guarantee
and, if not the Applicant, owns or
controls, by itself and/or through
individuals in common or affiliated
business entities, a five percent or
greater interest in the proposed Eligible
Project, or the Applicant.

Secretary means the Secretary of
Energy or a duly authorized designee or
successor in interest.

Term Sheet means an offering
document issued by DOE that specifies
the detailed terms and conditions under
which DOE may enter into a
Conditional Commitment with the
Applicant. A Term Sheet imposes no
obligation on the Secretary to enter into
a Conditional Commitment.

United States means the several
states, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa
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or any territory or possession of the
United States of America.

§609.3 Solicitations.

(a) DOE may issue solicitations to
invite the submission of Pre-
Applications or Applications for loan
guarantees for Eligible Projects. DOE
must issue a solicitation before
proceeding with other steps in the loan
guarantee process including issuance of
a loan guarantee. A Project Sponsor or
Applicant may only submit one Pre-
Application or Application for one
project using a particular technology. A
Project Sponsor or Applicant, in other
words, may not submit a Pre-
Application or Application for multiple
projects using the same technology.

(b) Each solicitation must include, at
a minimum, the following information:

(1) The dollar amount of loan
guarantee authority potentially being
made available by DOE in that
solicitation;

(2) The place and time for response
submission;

(3) The name and address of the DOE
representative whom a potential Project
Sponsor may contact to receive further
information and a copy of the
solicitation;

(4) The form, format, and page limits
applicable to the response submission;

(5) The amount of the application fee
(First Fee), if any, that will be required;

(6) The programmatic, technical,
financial and other factors the Secretary
will use to evaluate response
submissions, including the loan
guarantee percentage requested by the
Applicant and the relative weightings
that DOE will use when evaluating
those factors; and

(7) Such other information as DOE
may deem appropriate.

§609.4 Submission of Pre-Applications.

In response to a solicitation
requesting the submission of Pre-
Applications, either Project Sponsors or
Applicants may submit Pre-
Applications to DOE. Pre-Applications
must meet all requirements specified in
the solicitation and this part. At a
minimum, each Pre-Application must
contain all of the following:

(a) A cover page signed by an
individual with full authority to bind
the Project Sponsor or Applicant that
attests to the accuracy of the
information in the Pre-Application, and
that binds the Project Sponsor(s) or
Applicant to the commitments made in
the Pre-Application. In addition, the
information requested in paragraphs (b)
and (c) should be submitted in a volume
one and the information requested in
paragraphs (d) through (h) of this

section should be submitted in a volume
two, to expedite the DOE review
process.

(b) An executive summary briefly
encapsulating the key project features
and attributes of the proposed project;

(c) A business plan which includes an
overview of the proposed project,
including:

(1) A description of the Project
Sponsor, including all entities involved,
and its experience in project
investment, development, construction,
operation and maintenance;

(2) A description of the new or
significantly improved technology to be
employed in the project, including:

(1) A report detailing its successes and
failures during the pilot and
demonstration phases;

(ii) The technology’s commercial
applications;

(iii) The significance of the
technology to energy use or emission
control;

(iv) How and why the technology is
“new” or “significantly improved”
compared to technology already in
general use in the commercial
marketplace in the United States;

(v) Why the technology to be
employed in the project is not in
‘“general use;”

(vi) The owners or controllers of the
intellectual property incorporated in
and utilized by such technologies; and

(vii) The manufacturer(s) and
licensee(s), if any, authorized to make
the technology available in the United
States, the potential for replication of
commercial use of the technology in the
United States, and whether and how the
technology is or will be made available
in the United States for further
commercial use;

(3) The estimated amount, in
reasonable detail, of the total Project
Costs;

(4) The timeframe required for
construction and commissioning of the
project;

(5) A description of any primary off-
take or other revenue-generating
agreements that will provide the
primary sources of revenues for the
project, including repayment of the debt
obligations for which a guarantee is
sought.

(6) An overview of how the project
complies with the eligibility
requirements in section 1703 of the Act
(42 U.S.C. 16513);

(7) An outline of the potential
environmental impacts of the project
and how these impacts will be
mitigated;

(8) A description of the anticipated air
pollution and/or anthropogenic
greenhouse gas reduction benefits and

how these benefits will be measured
and validated; and

(9) A list of all of the requirements
contained in this part and the
solicitation and where in the Pre-
Application these requirements are
addressed;

(d) A financing plan overview
describing:

(1) The amount of equity to be
invested and the sources of such equity;

(2) The amount of the total debt
obligations to be incurred and the
funding sources of all such debt if
available;

(3) The amount of the Guaranteed
Obligation as a percentage of total
project debt; and as a percentage of total
project cost; and

(4) A financial model detailing the
investments in and the cash flows
generated and anticipated from the
project over the project’s expected life-
cycle, including a complete explanation
of the facts, assumptions, and
methodologies in the financial model;

(e) An explanation of what estimated
impact the loan guarantee will have on
the interest rate, debt term, and overall
financial structure of the project;

(f) Where the Federal Financing Bank
is not the lender, a copy of a letter from
an Eligible Lender or other Holder(s)
expressing its commitment to provide,
or interest in providing, the required
debt financing necessary to construct
and fully commission the project;

(g) A copy of the equity commitment
letter(s) from each of the Project
Sponsors and a description of the
sources for such equity; and

(h) A commitment to pay the
Application fee (First Fee), if invited to
submit an Application.

§609.5 Evaluation of Pre-Applications.

(a) Where Pre-Applications are
requested in a solicitation, DOE will
conduct an initial review of the Pre-
Application to determine whether:

(1) The proposal is for an Eligible
Project;

(2) The submission contains the
information required by § 609.4 of this
part; and

(3) The submission meets all other
requirements of the applicable
solicitation.

(b) If a Pre-Application fails to meet
the requirements of paragraph (a) of this
section, DOE may deem it non-
responsive and eliminate it from further
review.

(c) If DOE deems a Pre-Application
responsive, DOE will evaluate:

(1) The commercial viability of the
proposed project;

(2) The technology to be employed in
the project;



Federal Register/Vol. 74, No. 151/Friday, August 7, 2009/Proposed Rules

39575

(3) The relevant experience of the
principal(s); and

(4) The financial capability of the
Project Sponsor (including personal
and/or business credit information of
the principal(s)).

(d) After the evaluation described in
paragraph (c) of this section, DOE will
determine if there is sufficient
information in the Pre-Application to
assess the technical and commercial
viability of the proposed project and/or
the financial capability of the Project
Sponsor and to assess other aspects of
the Pre-Application. DOE may ask for
additional information from the Project
Sponsor during the review process and
may request one or more meetings with
the Project Sponsor.

(e) After reviewing a Pre-Application
and other information acquired under
paragraph (c) of this section, DOE may
provide a written response to the Project
Sponsor or Applicant either inviting the
Applicant to submit an Application for
a loan guarantee and specifying the
amount of the Application filing fee
(First Fee) or advising the Project
Sponsor that the project proposal will
not receive further consideration.
Neither the Pre-Application nor any
written or other feedback that DOE may
provide in response to the Pre-
Application eliminates the requirement
for an Application.

(f) No response by DOE to, or
communication by DOE with, a Project
Sponsor, or an Applicant submitting a
Pre-Application or subsequent
Application shall impose any obligation
on DOE to enter into a Loan Guarantee
Agreement.

§609.6 Submission of Applications.

(a) In response to a solicitation or
written invitation to submit an
Application, an Applicant submitting an
Application must meet all requirements
and provide all information specified in
the solicitation and/or invitation and
this part.

(b) An Application must include, at a
minimum, the following information
and materials:

(1) A completed Application form
signed by an individual with full
authority to bind the Applicant and the
Project Sponsors;

(2) Payment of the Application filing
fee (First Fee) for the Pre-Application, if
any, and Application phase;

(3) A detailed description of all
material amendments, modifications,
and additions made to the information
and documentation provided in the Pre-
Application, if a Pre-Application was
requested in the solicitation, including
any changes in the proposed project’s
financing structure or other terms;

(4) A description of how and to what
measurable extent the project avoids,
reduces, or sequesters air pollutants
and/or anthropogenic emissions of
greenhouse gases, including how to
measure and verify those benefits;

(5) A description of the nature and
scope of the proposed project,
including:

(i) Key milestones;

(ii) Location of the project;

(iii) Identification and commercial
feasibility of the new or significantly
improved technology(ies) to be
employed in the project;

(iv) How the Applicant intends to
employ such technology(ies) in the
project; and

(v) How the Applicant intends to
assure, to the extent possible, the further
commercial availability of the
technology(ies) in the United States;

(6) A detailed explanation of how the
proposed project qualifies as an Eligible
Project;

(7) A detailed estimate of the total
Project Costs together with a description
of the methodology and assumptions
used;

(8) A detailed description of the
engineering and design contractor(s),
construction contractor(s), equipment
supplier(s), and construction schedules
for the project, including major activity
and cost milestones as well as the
performance guarantees, performance
bonds, liquidated damages provisions,
and equipment warranties to be
provided;

(9) A detailed description of the
operations and maintenance provider(s),
the plant operating plan, estimated
staffing requirements, parts inventory,
major maintenance schedule, estimated
annual downtime, and performance
guarantees and related liquidated
damage provisions, if any;

(10) A description of the management
plan of operations to be employed in
carrying out the project, and
information concerning the management
experience of each officer or key person
associated with the project;

(11) A detailed description of the
project decommissioning,
deconstruction, and disposal plan, and
the anticipated costs associated
therewith;

(12) An analysis of the market for any
product to be produced by the project,
including relevant economics justifying
the analysis, and copies of any
contractual agreements for the sale of
these products or assurance of the
revenues to be generated from sale of
these products;

(13) A detailed description of the
overall financial plan for the proposed
project, including all sources and uses

of funding, equity and debt, and the
liability of parties associated with the
project over the term of the Loan
Guarantee Agreement;

(14) A copy of all material
agreements, whether entered into or
proposed, relevant to the investment,
design, engineering, financing,
construction, startup commissioning,
shakedown, operations and
maintenance of the project;

(15) A copy of the financial closing
checklist for the equity and debt to the
extent available;

(16) Applicant’s business plan on
which the project is based and
Applicant’s financial model presenting
project pro forma statements for the
proposed term of the Guaranteed
Obligations including income
statements, balance sheets, and cash
flows. All such information and data
must include assumptions made in their
preparation and the range of revenue,
operating cost, and credit assumptions
considered;

(17) Financial statements for the past
three years, or less if the Applicant has
been in operation less than three years,
that have been audited by an
independent certified public
accountant, including all associated
notes, as well as interim financial
statements and notes for the current
fiscal year, of Applicant and parties
providing Applicant’s financial backing,
together with business and financial
interests of controlling or commonly
controlled organizations or persons,
including parent, subsidiary and other
affiliated corporations or partners of the
Applicant;

(18) A copy of all legal opinions, and
other material reports, analyses, and
reviews related to the project;

(19) An independent engineering
report prepared by an engineer with
experience in the industry and
familiarity with similar projects. The
report should address: The project’s
siting and permitting, engineering and
design, contractual requirements,
environmental compliance, testing and
commissioning and operations and
maintenance;

(20) Credit history of the Applicant
and, if appropriate, any party who owns
or controls, by itself and/or through
individuals in common or affiliated
business entities, a five percent or
greater interest in the project or the
Applicant;

(21) A preliminary credit assessment
for the project without a loan guarantee
from a nationally recognized rating
agency for projects where the estimated
total Project Costs exceed $25 million.
For projects where the total estimated
Project Costs are $25 million or less and



39576

Federal Register/Vol. 74, No. 151/Friday, August 7,

2009/ Proposed Rules

where conditions justify, in the sole
discretion of the Secretary, DOE may
require such an assessment;

(22) A list showing the status of and
estimated completion date of
Applicant’s required project-related
applications or approvals for Federal,
State, and local permits and
authorizations to site, construct, and
operate the project;

(23) A report containing an analysis of
the potential environmental impacts of
the project that will enable DOE to
assess whether the project will comply
with all applicable environmental
requirements, and that will enable DOE
to undertake and complete any
necessary reviews under the National
Environmental Policy Act of 1969;

(24) A listing and description of assets
associated, or to be associated, with the
project and any other asset that will
serve as collateral for the Guaranteed
Obligations, including appropriate data
as to the value of the assets and the
useful life of any physical assets. With
respect to real property assets listed, an
appraisal that is consistent with the
“Uniform Standards of Professional
Appraisal Practice,” promulgated by the
Appraisal Standards Board of the
Appraisal Foundation, and performed
by licensed or certified appraisers, is
required;

(25) An analysis demonstrating that,
at the time of the Application, there is
a reasonable prospect that Borrower will
be able to repay the Guaranteed
Obligations (including interest)
according to their terms, and a complete
description of the operational and
financial assumptions and
methodologies on which this
demonstration is based;

(26) Written affirmation from an
officer of the Eligible Lender or other
Holder confirming that it is in good
standing with DOE’s and other Federal
agencies’ loan guarantee programs;

(27) A list of all of the requirements
contained in this part and the
solicitation and where in the
Application these requirements are
addressed;

(28) A statement from the Applicant
that it believes that there is ‘“‘reasonable
prospect” that the Guaranteed
Obligations will be fully paid from
project revenue; and

(29) Any other information requested
in the invitation to submit an
Application or requests from DOE in
order to clarify an Application;

(c) DOE will not consider any
Application complete unless the
Applicant has paid the First Fee and the
Application is signed by the appropriate
entity or entities with the authority to
bind the Applicant to the commitments

and representations made in the
Application.

§609.7 Programmatic, Technical and
Financial Evaluation of Applications.

(a) In reviewing completed
Applications, and in prioritizing and
selecting those to whom a Term Sheet
should be offered, DOE will apply the
criteria set forth in the Act, the
applicable solicitation, and this part.
Applications will be considered in a
competitive process, i.e. each
Application will be evaluated against
other Applications responsive to the
Solicitation. Greater weight will be
given to applications that rely upon a
smaller guarantee percentage, all else
being equal. Concurrent with its review
process, DOE will consult with the
Secretary of the Treasury regarding the
terms and conditions of the potential
loan guarantee. Applications will be
denied if:

(1) The project will be built or
operated outside the United States;

(2) The project is not ready to be
employed commercially in the United
States, cannot yield a commercially
viable product or service in the use
proposed in the project, does not have
the potential to be employed in other
commercial projects in the United
States, and is not or will not be available
for further commercial use in the United
States;

(3) The entity or person issuing the
loan or other debt obligations subject to
the loan guarantee is not an Eligible
Lender or other Holder, as defined in
§609.11 of this part;

(4) The project is for demonstration,
research, or development;

(5) The project does not avoid, reduce
or sequester air pollutants or
anthropogenic emissions of greenhouse
gases; or

(6) The Applicant will not provide an
equity contribution.

(b) In evaluating Applications, DOE
will consider the following factors:

(1) To what measurable extent the
project avoids, reduces, or sequesters air
pollutants or anthropogenic emissions
of greenhouses gases;

(2) To what extent the new or
significantly improved technology to be
employed in the project, as compared to
Commercial Technology in general use
in the United States, is ready to be
employed commercially in the United
States, can be replicated, yields a
commercially viable project or service
in the use proposed in the project, has
potential to be employed in other
commercial projects in the United
States, and is or will be available for
further commercial use in the United
States;

(3) To what extent the new or
significantly improved technology used
in the project constitutes an important
improvement in technology, as
compared to Commercial Technology,
used to avoid, reduce or sequester air
pollutants or anthropogenic emissions
of greenhouse gases, and the Applicant
has a plan to advance or assist in the
advancement of that technology into the
commercial marketplace;

(4) The extent to which the requested
amount of the loan guarantee, and
requested amount of Guaranteed
Obligations are reasonable relative to
the nature and scope of the project;

(5) The total amount and nature of the
Eligible Project Costs and the extent to
which Project Costs are funded by
Guaranteed Obligations;

(6) The likelihood that the project will
be ready for full commercial operations
in the time frame stated in the
Application;

(7) The amount of equity commitment
to the project by the Applicant and
other principals involved in the project;

(8) Whether there is sufficient
evidence that the Applicant will
diligently pursue the project, including
initiating and completing the project in
a timely manner;

(9) Whether and to what extent the
Applicant will rely upon other Federal
and non-Federal governmental
assistance such as grants, tax credits, or
other loan guarantees to support the
financing, construction, and operation
of the project and how such assistance
will impact the project;

(10) The feasibility of the project and
likelihood that the project will produce
sufficient revenues to service the
project’s debt obligations over the life of
the loan guarantee and assure timely
repayment of Guaranteed Obligations;

(11) The levels of safeguards provided
to the Federal government in the event
of default through collateral, warranties,
and other assurance of repayment
described in the Application, including
the nature of any anticipated
intercreditor arrangements;

(12) The Applicant’s capacity and
expertise to successfully operate the
project, based on factors such as
financial soundness, management
organization, and the nature and extent
of corporate and personal experience;

(13) The ability of the applicant to
ensure that the project will comply with
all applicable laws and regulations,
including all applicable environmental
statutes and regulations;

(14) The levels of market, regulatory,
legal, financial, technological, and other
risks associated with the project and
their appropriateness for a loan
guarantee provided by DOE;
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(15) Whether the Application contains
sufficient information, including a
detailed description of the nature and
scope of the project and the nature,
scope, and risk coverage of the loan
guarantee sought to enable DOE to
perform a thorough assessment of the
project; and

(16) Such other criteria that DOE
deems relevant in evaluating the merits
of an Application.

(c) During the Application review
process DOE may raise issues or
concerns that were not raised during the
Pre-Application review process where a
Pre-Application was requested in the
applicable solicitation.

(d) If DOE determines that a project
may be suitable for a loan guarantee,
DOE will notify the Applicant and
Eligible Lender or other Holder in
writing and provide them with a Term
Sheet. If DOE reviews an Application
and decides not to proceed further with
the issuance of a Term Sheet, DOE will
inform the Applicant in writing of the
reason(s) for denial.

§609.8 Term Sheets and Conditional
Commitments.

(a) DOE, after review and evaluation
of the Application, additional
information requested and received by
DOE, potentially including a
preliminary credit rating or credit
assessment, and information obtained as
the result of meeting with the Applicant
and the Eligible Lender or other Holder,
may offer to an Applicant and the
Eligible Lender or other Holder detailed
terms and conditions that must be met,
including terms and conditions that
must be met by the Applicant and the
Eligible Lender or other Holder.

(%) The terms and conditions required
by DOE will be expressed in a written
Term Sheet signed by a Contracting
Officer and addressed to the Applicant
and the Eligible Lender or other Holder,
where appropriate. The Term Sheet will
request that the Project Sponsor and the
Eligible Lender or other Holder express
agreement with the terms and
conditions contained in the Term Sheet
by signing the Term Sheet in the
designated place. Each person signing
the Term Sheet must be a duly
authorized official or officer of the
Applicant and Eligible Lender or other
Holder. The Term Sheet will include an
expiration date on which the terms
offered will expire unless the
Contracting Officer agrees in writing to
extend the expiration date.

(c) The Applicant and/or the Eligible
Lender or other Holder may respond to
the Term Sheet offer in writing or may
request discussions or meetings on the
terms and conditions contained in the

Term Sheet, including requests for
clarifications or revisions. When DOE,
the Applicant, and the Eligible Lender
or other Holder agree on all of the final
terms and conditions and all parties
sign the Term Sheet, the Term Sheet
becomes a Conditional Commitment.
When and if all of the terms and
conditions specified in the Conditional
Commitment have been met, DOE and
the Applicant may enter into a Loan
Guarantee Agreement.

(d) DOE’s obligations under each
Conditional Commitment are
conditional upon statutory authority
having been provided in advance of the
execution of the Loan Guarantee
Agreement sufficient under FCRA and
Title XVII for DOE to execute the Loan
Guarantee Agreement, and either an
appropriation has been made or a
borrower has paid into the Treasury
sufficient funds to cover the full Credit
Subsidy Cost for the loan guarantee that
is the subject of the Conditional
Commitment.

(e) The Applicant is required to pay
fees to DOE to cover the Administrative
Cost of Issuing a Loan Guarantee for the
period of the Term Sheet through the
closing of the Loan Guarantee
Agreement (Second Fee).

§609.9 Closing on the Loan Guarantee
Agreement.

(a) Subsequent to entering into a
Conditional Commitment with an
Applicant, DOE, after consultation with
the Applicant, will set a closing date for
execution of Loan Guarantee
Agreement.

(b) By the closing date, the Applicant
and the Eligible Lender or other Holder
must have satisfied all of the detailed
terms and conditions contained in the
Conditional Commitment and other
related documents and all other
contractual, statutory, and regulatory
requirements. If the Applicant and the
Eligible Lender or other Holder has not
satisfied all such terms and conditions
by the closing date, the Secretary may,
in his/her sole discretion, set a new
closing date or terminate the
Conditional Commitment.

(c) In order to enter into a Loan
Guarantee Agreement at closing:

(1) DOE must have received authority
in an appropriations act for the loan
guarantee; and

(2) All other applicable statutory,
regulatory, or other requirements must
be fulfilled.

(d) Prior to, or on, the closing date,
DOE will ensure that:

(1) Pursuant to section 1702(b) of the
Act, DOE has received payment of the
Credit Subsidy Cost of the loan
guarantee, as defined in §609.2 of this

part from either (but not from a
combination) of the following:

(i) A Congressional appropriation of
funds; or

(ii) A payment from the Borrower.

(2) Pursuant to section 1702(h) of the
Act, DOE has received from the
Borrower the First and Second Fees and,
if applicable, the Third fee, or portions
thereof, for the Administrative Cost of
Issuing the Loan Guarantee, as specified
in the Loan Guarantee Agreement;

(3) OMB has reviewed and approved
DOE'’s calculation of the Credit Subsidy
Cost of the loan guarantee;

(4) The Department of the Treasury
has been consulted as to the terms and
conditions of the Loan Guarantee
Agreement;

(5) The Loan Guarantee Agreement
and related documents contain all terms
and conditions DOE deems reasonable
and necessary to protect the interest of
the United States; and

(6) All conditions precedent specified
in the Conditional Commitment are
either satisfied or waived by a
Contracting Officer and all other
applicable contractual, statutory, and
regulatory requirements are satisfied.

(e) Not later than the period approved
in writing by the Contracting Officer,
which may not be less than 30 days
prior to the closing date, the Applicant
must provide in writing updated project
financing information if the terms and
conditions of the financing
arrangements changed between
execution of the Conditional
Commitment and that date. The
Conditional Commitment must be
updated to reflect the revised terms and
conditions.

(f) Where the total Project Costs for an
Eligible Project are projected to exceed
$25 million, the Applicant must provide
a credit rating from a nationally
recognized rating agency reflecting the
revised Conditional Commitment for the
project without a Federal guarantee.
Where total Project Costs are projected
to be $25 million or less than $25
million, the Secretary may, on a case-by-
case basis, require a credit rating. If a
rating is required, an updated rating
must be provided to the Secretary not
later than 30 days prior to closing.

(g) Changes in the terms and
conditions of the financing
arrangements will affect the Credit
Subsidy Cost for the Loan Guarantee
Agreement. DOE may postpone the
expected closing date pursuant to any
changes submitted under paragraph (e)
and (f) of this section. In addition, DOE
may choose to terminate the Conditional
Commitment.
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§609.10 Loan Guarantee Agreement.

(a) Only a Loan Guarantee Agreement
executed by a duly authorized DOE
Contracting Officer can contractually
obligate DOE to guarantee loans or other
debt obligations.

(b) DOE is not bound by oral
representations made during the Pre-
Application stage, if Pre-Applications
were solicited, or Application stage, or
during any negotiation process.

(c) Except if explicitly authorized by
an Act of Congress, no funds obtained
from the Federal Government, or from a
loan or other instrument guaranteed by
the Federal Government, may be used to
pay for Credit Subsidy Costs,
administrative fees, or other fees
charged by or paid to DOE relating to
the Title XVII program or any loan
guarantee there under.

(d) Prior to the execution by DOE of
a Loan Guarantee Agreement, DOE must
ensure that the following requirements
and conditions, which must be specified
in the Loan Guarantee Agreement, are
satisfied:

(1) The project qualifies as an Eligible
Project under the Act and is not a
research, development, or
demonstration project or a project that
employs Commercial Technologies in
service in the United States;

(2) The project will be constructed
and operated in the United States, the
employment of the new or significantly
improved technology in the project has
the potential to be replicated in other
commercial projects in the United
States, and this technology is or is likely
to be available in the United States for
further commercial application;

(3) The face value of the debt
guaranteed by DOE is limited to no
more than 80 percent of total Project
Costs.

(4)(i) Where DOE guarantees 100
percent of the Guaranteed Obligation,
the loan shall be funded by the Federal
Financing Bank;

(ii) Where DOE guarantees more than
90 percent of the Guaranteed Obligation,
the guaranteed portion cannot be
separated from or “stripped” from the
non-guaranteed portion of the
Guaranteed Obligation if the loan is
participated, syndicated or otherwise
resold in the secondary market;

(iii) Where DOE guarantees 90 percent
or less of the Guaranteed Obligation, the
guaranteed portion may be separated
from or “stripped” from the non-
guaranteed portion of the Guaranteed
Obligation, if the loan is participated,
syndicated or otherwise resold in the
secondary debt market;

(5) The Borrower and other principals
involved in the project have made or

will make a significant equity
investment in the project;

(6) The Borrower is obligated to make
full repayment of the principal and
interest on the Guaranteed Obligations
and other project debt over a period of
up to the lesser of 30 years or 90 percent
of the projected useful life of the
project’s major physical assets, as
calculated in accordance with generally
accepted accounting principles and
practices. The non-guaranteed portion
of any Guaranteed Obligation must be
repaid on a pro-rata basis, and may not
be repaid on a shorter amortization
schedule than the guaranteed portion;

(7) The loan guarantee does not
finance, either directly or indirectly,
tax-exempt debt obligations, consistent
with the requirements of section 149(b)
of the Internal Revenue Code;

(8) The amount of the loan
guaranteed, when combined with other
funds committed to the project, will be
sufficient to carry out the project,
including adequate contingency funds;

(9) There is a reasonable prospect of
repayment by Borrower of the principal
of and interest on the Guaranteed
Obligations and other project debt;

(10) The Borrower has pledged project
assets and other collateral or surety,
including non project-related assets,
determined by DOE to be necessary to
secure the repayment of the Guaranteed
Obligations;

(11) The Loan Guarantee Agreement
and related documents include detailed
terms and conditions necessary and
appropriate to protect the interest of the
United States in the case of default,
including ensuring availability of all the
intellectual property rights, technical
data including software, and physical
assets necessary for any person or
entity, including DOE, to complete,
operate, convey, and dispose of the
defaulted project;

(12) The interest rate on any
Guaranteed Obligation is determined by
DOE, after consultation with the
Treasury Department, to be reasonable,
taking into account the range of interest
rates prevailing in the private sector for
similar obligations of comparable risk
guaranteed by the Federal Government;

(13) Any Guaranteed Obligation is not
subordinate to any loan or other debt
obligation;

(14) There is satisfactory evidence
that Borrower and Eligible Lenders or
other Holders are willing, competent,
and capable of performing the terms and
conditions of the Guaranteed
Obligations and other debt obligation
and the Loan Guarantee Agreement, and
will diligently pursue the project;

(15) The Borrower has made the
initial (or total) payment of fees for the

Administrative Cost of Issuing a Loan
Guarantee for the construction and
operational phases of the project (Third
Fee), as specified in the Conditional
Commitment;

(16) The Eligible Lender, other Holder
or servicer has taken and is obligated to
continue to take those actions necessary
to perfect and maintain liens on assets
which are pledged as collateral for the
Guaranteed Obligation;

(17) If Borrower is to make payment
in full for the Credit Subsidy Cost of the
loan guarantee pursuant to section
1702(b)(2) of the Act, such payment
must be received by DOE prior to, or at
the time of, closing;

(18) DOE or its representatives have
access to the project site at all
reasonable times in order to monitor the
performance of the project;

(19) DOE, the Eligible Lender, or other
Holder and Borrower have reached an
agreement as to the information that
will be made available to DOE and the
information that will be made publicly
available;

(20) The prospective Borrower has
filed applications for or obtained any
required regulatory approvals for the
project and is in compliance, or
promptly will be in compliance, where
appropriate, with all Federal, State, and
local regulatory requirements;

(21) Borrower has no delinquent
Federal debt, including tax liabilities,
unless the delinquency has been
resolved with the appropriate Federal
agency in accordance with the standards
of the Debt Collection Improvement Act
of 1996;

(22) The Loan Guarantee Agreement
and related agreements contain such
other terms and conditions as DOE
deems reasonable and necessary to
protect the interests of the United
States, including without limitation
provisions for—

(i) Such collateral and other credit
support for the Guaranteed Obligation,

(ii) Such lien sharing and (subject
always to Section 1702(d)(3) of Title
XVII) priorities among lenders, and

(iii) Such intercreditor arrangements
as, in each case, DOE deems reasonable
and necessary to protect the interests of
the United States; and

(23)(i) The Lender is an Eligible
Lender, as defined in § 609.2 of this
part, and meets DOE’s lender eligibility
and performance requirement contained
in §§609.11 (a) and (b) of this part; and

(ii) The servicer meets the servicing
performance requirements of § 609.11(c)
of this part.

(e) The Loan Guarantee Agreement
must provide that, in the event of a
default by the Borrower:
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(1) Interest accrues on the Guaranteed
Obligations at the rate stated in the Loan
Guarantee Agreement or Loan
Agreement, until DOE makes full
payment of the defaulted Guaranteed
Obligations and, except when debt is
funded through the Federal Financing
Bank, DOE is not required to pay any
premium, default penalties, or
prepayment penalties;

(2) Upon payment of the Guaranteed
Obligations by DOE, DOE is subrogated
to the rights of the Holders of the debt,
including all related liens, security, and
collateral rights.

(3) The Eligible Lender or other
servicer acting on DOE’s behalf is
obligated to take those actions necessary
to perfect and maintain liens on assets
which are pledged as collateral for the
Guaranteed Obligations.

(4) The holder of pledged collateral is
obligated to take such actions as DOE
may reasonably require to provide for
the care, preservation, protection, and
maintenance of such collateral so as to
enable the United States to achieve
maximum recovery upon default by
Borrower on the Guaranteed
Obligations.

(f) The Loan Guarantee Agreement
must contain audit provisions which
provide, in substance, as follows:

(1) The Eligible Lender or other
Holder or other party servicing the
Guaranteed Obligations, as applicable,
and the Borrower, must keep such
records concerning the project as are
necessary to facilitate an effective and
accurate audit and performance
evaluation of the project as required in
§609.17 of this part.

(2) DOE and the Comptroller General,
or their duly authorized representatives,
must have access, for the purpose of
audit and examination, to any pertinent
books, documents, papers, and records
of the Borrower, Eligible Lender or other
Holder, or other party servicing the
Guaranteed Obligations, as applicable.
Examination of records may be made
during the regular business hours of the
Borrower, Eligible Lender or other
Holder, or other party servicing the
Guaranteed Obligations, or at any other
time mutually convenient as required in
§609.17 of this part.

(g)(1) An Eligible Lender or other
Holder may sell, assign or transfer a
Guaranteed Obligation to another
Eligible Lender that meets the
requirements of § 609.11 of this part.
Such Eligible Lender to which a
Guaranteed Obligation is assigned or
transferred, is required to fulfill all
servicing, monitoring, and reporting
requirements contained in the Loan
Guarantee Agreement and these
regulations if the transferring Eligible

Lender was forming these functions and
transfer such functions to the new
Eligible Lender. Any assignment or
transfer, however, of the servicing,
monitoring, and reporting functions
must be approved by DOE in writing in
advance of such assignment.

(2) The Secretary, or the Secretary’s
designee or contractual agent, for the
purpose of identifying Holders with the
right to receive payment under the
guarantees shall include in the Loan
Guarantee Agreement or related
documents a procedure for tracking and
identifying Holders of Guarantee
Obligations. These duties usually will
be performed by the servicer. Any
contractual agent approved by the
Secretary to perform this function
cannot transfer or assign this
responsibility without the prior written
consent of the Secretary.

§609.11 Lender Eligibility and Servicing
Requirements.

(a) An Eligible Lender shall meet the
following requirements:

(1) Not be debarred or suspended
from participation in a Federal
Government contract (under 48 CFR
subpart 9.4) or participation in a non-
procurement activity (under a set of
uniform regulations implemented for
numerous agencies, such as DOE, at 2
CFR part 180);

(2) Not be delinquent on any Federal
debt or loan;

(3) Be legally authorized to enter into
loan guarantee transactions authorized
by the Act and these regulations and is
in good standing with DOE and other
Federal agency loan guarantee
programs;

(4) Be able to demonstrate, or has
access to, experience in originating and
servicing loans for commercial projects
similar in size and scope to the project
under consideration; and

(5) Be able to demonstrate experience
or capability as the lead lender or
underwriter by presenting evidence of
its participation in large commercial
projects or energy-related projects or
other relevant experience; or

(6) Be the Federal Financing Bank.

(b) When performing its duties to
review and evaluate a proposed Eligible
Project prior to the submission of a Pre-
Application or Application, as
appropriate, by the Project Sponsor
through the execution of a Loan
Guarantee Agreement, the Eligible
Lender or DOE if loans are funded by
the Federal Financing Bank, shall
exercise the level of care and diligence
that a reasonable and prudent lender
would exercise when reviewing,
evaluating and disbursing a loan made
by it without a Federal guarantee.

(c) The servicing duties shall be
performed by the Eligible Lender, DOE
or other servicer if approved by the
Secretary. When performing the
servicing duties the Eligible Lender,
DOE or other servicer shall exercise the
level of care and diligence that a
reasonable and prudent lender would
exercise when servicing a loan made
without a Federal guarantee, including:

(1) During the construction period,
enforcing all of the conditions precedent
to all loan disbursements, as provided
in the Loan Guarantee Agreement, Loan
Agreement and related documents;

(2) During the operational phase,
monitoring and servicing the Debt
Obligations and collection of the
outstanding principal and accrued
interest as well as ensuring that the
collateral package securing the
Guaranteed Obligations remains
uncompromised; and

(3) As specified by DOE, providing
annual or more frequent financial and
other reports on the status and
condition of the Guaranteed Obligations
and the Eligible Project, and promptly
notifying DOE if it becomes aware of
any problems or irregularities
concerning the Eligible Project or the
ability of the Borrower to make payment
on the Guaranteed Obligations or other
debt obligations.

(c) With regard to partial guarantees,
even though DOE may in part rely on
the Eligible Lender or other servicer to
service and monitor the Guaranteed
Obligation, DOE will also conduct its
own independent monitoring and
review of the Eligible Project.

§609.12 Project Costs.

(a) Before entering into a Loan
Guarantee Agreement, DOE shall
determine the estimated Project Costs
for the project that is the subject of the
agreement. To assist the Department in
making that determination, the
Applicant must estimate, calculate and
record all such costs incurred in the
design, engineering, financing,
construction, startup, commissioning
and shakedown of the project in
accordance with generally accepted
accounting principles and practices.
Among other things, the Applicant must
calculate the sum of necessary,
reasonable and customary costs that it
has paid and expects to pay, which are
directly related to the project, including
costs for escalation and contingencies,
to estimate the total Project Costs.

(b) Project Costs include:

(1) Costs of acquisition, lease, or
rental of real property, including
engineering fees, surveys, title
insurance, recording fees, and legal fees
incurred in connection with land
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acquisition, lease or rental, site
improvements, site restoration, access
roads, and fencing;

(2) Costs of engineering, architectural,
legal and bond fees, and insurance paid
in connection with construction of the
facility; and materials, labor, services,
travel and transportation for facility
design, construction, startup,
commissioning and shakedown;

(3) Costs of equipment purchases;

(4) Costs to provide equipment,
facilities, and services related to safety
and environmental protection;

(5) Financial and legal services costs,
including other professional services
and fees necessary to obtain required
licenses and permits and to prepare
environmental reports and data;

(6) The cost of issuing project debt,
such as fees, transaction and legal costs
and other normal charges imposed by
Eligible Lenders and other Holders;

(7) Costs of necessary and appropriate
insurance and bonds of all types;

(8) Costs of design, engineering,
startup, commissioning and shakedown;

(9) Costs of obtaining licenses to
intellectual property necessary to
design, construct, and operate the
project;

(10) A reasonable contingency reserve
for cost overruns during construction;
and

(11) Capitalized interest necessary to
meet market requirements, reasonably
required reserve funds and other
carrying costs during construction; and

(12) Other necessary and reasonable
costs.

(c) Project Costs do not include:

(1) Fees and commissions charged to
Borrower, including finder’s fees, for
obtaining Federal or other funds;

(2) Parent corporation or other
affiliated entity’s general and
administrative expenses, and non-
project related parent corporation or
affiliated entity assessments, including
organizational expenses;

(3) Goodwill, franchise, trade, or
brand name costs;

(4) Dividends and profit sharing to
stockholders, employees, and officers;

(5) Research, development, and
demonstration costs of readying the
innovative energy or environmental
technology for employment in a
commercial project;

(6) Costs that are excessive or are not
directly required to carry out the
project, as determined by DOE,
including but not limited to the cost of
hedging instruments;

(7) Expenses incurred after startup,
commissioning, and shakedown before
the facility has been placed in service;

(8) Borrower-paid Credit Subsidy
Costs and Administrative Costs of
Issuing a Loan Guarantee; and

(9) Operating costs.

§609.13 Principal and Interest Assistance
Contract.

With respect to the guaranteed
portion of any Guaranteed Obligation,
and subject to the availability of
appropriations, DOE may enter into a
contract to pay Holders, for and on
behalf of Borrower, from funds
appropriated for that purpose, the
principal and interest charges that
become due and payable on the unpaid
balance of the guaranteed portion of the
Guaranteed Obligation, if DOE finds
that:

(a) The Borrower:

(1) Is unable to make the payments
and is not in default; and

(2) Will, and is financially able to,
continue to make the scheduled
payments on the remaining portion of
the principal and interest due under the
non-guaranteed portion of the debt
obligation, if any, and other debt
obligations of the project, or an
agreement, approved by DOE, has
otherwise been reached in order to
avoid a payment default on non-
guaranteed debt.

(b) It is in the public interest to permit
Borrower to continue to pursue the
purposes of the project;

(c) In paying the principal and
interest, the Federal Government
expects a probable net benefit to the
Government will be greater than that
which would result in the event of a
default;

(d) The payment authorized is no
greater than the amount of principal and
interest that Borrower is obligated to
pay under the terms of the Loan
Guarantee Agreement; and

(e) Borrower agrees to reimburse DOE
for the payment (including interest) on
terms and conditions that are
satisfactory to DOE and executes all
written contracts required by DOE for
such purpose.

§609.14 Full Faith and Credit and
Incontestability.

The full faith and credit of the United
States is pledged to the payment of all
Guaranteed Obligations issued in
accordance with this part with respect
to principal and interest. Such
guarantee shall be conclusive evidence
that it has been properly obtained; that
the underlying loan qualified for such
guarantee; and that, but for fraud or
material misrepresentation by the
Holder, such guarantee will be
presumed to be valid, legal, and
enforceable.

§609.15 Default, Demand, Payment, and
Collateral Liquidation.

(a) In the event that the Borrower has
defaulted in the making of required
payments of principal or interest on any
portion of a Guaranteed Obligation, and
such default has not been cured within
the period of grace provided in the Loan
Guarantee Agreement and/or the Loan
Agreement, the Eligible Lender or other
Holder, or nominee or trustee
empowered to act for the Eligible
Lender or other Holder (referred to in
this section collectively as ‘““Holder”’),
may make written demand upon the
Secretary for payment pursuant to the
provisions of the Loan Guarantee
Agreement.

(b) In the event that the Borrower is
in default as a result of a breach of one
or more of the terms and conditions of
the Loan Guarantee Agreement, note,
mortgage, Loan Agreement, or other
contractual obligations related to the
transaction, other than the Borrower’s
obligation to pay principal or interest on
the Guaranteed Obligation, as provided
in paragraph (a) of this section, the
Holder will not be entitled to make
demand for payment pursuant to the
Loan Guarantee Agreement, unless the
Secretary agrees in writing that such
default has materially affected the rights
of the parties, and finds that the Holder
should be entitled to receive payment
pursuant to the Loan Guarantee
Agreement.

(c) In the event that the Borrower has
defaulted as described in paragraph (a)
of this section and such default is not
cured during the grace period provided
in the Loan Guarantee Agreement, the
Secretary shall notify the U.S. Attorney
General and, subject to and in addition
to the terms of any applicable
Intercreditor Agreement, may cause the
principal amount of all Guaranteed
Obligations, together with accrued
interest thereon, and all amounts owed
to the United States by Borrower
pursuant to the Loan Guarantee
Agreement, to become immediately due
and payable by giving the Borrower
written notice to such effect (without
the need for consent or other action on
the part of the Holders of the
Guaranteed Obligations). In the event
the Borrower is in default as described
in paragraph (b) of this section, where
the Secretary determines in writing that
such a default has materially affected
the rights of the parties, the Borrower
shall be given the period of grace
provided in the Loan Guarantee
Agreement to cure such default. If the
default is not cured during the period of
grace, the Secretary may, subject to and
in addition to the terms of any
applicable Intercreditor Agreement,
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cause the principal amount of all
Guaranteed Obligations, together with
accrued interest thereon, and all
amounts owed to the United States by
Borrower pursuant to the Loan
Guarantee Agreement, to become
immediately due and payable by giving
the Borrower written notice to such
effect (without any need for consent or
other action on the part of the Holders
of the Guaranteed Obligations).

(d) No provision of this regulation
shall be construed to preclude
forbearance by any Holder with the
consent of the Secretary for the benefit
of the Borrower.

(e) Upon the making of demand for
payment as provided in paragraph (a) or
(b) of this section, the Holder shall
provide, in conjunction with such
demand or immediately thereafter, at
the request of the Secretary, the
supporting documentation specified in
the Loan Guarantee Agreement and any
other supporting documentation as may
reasonably be required to justify such
demand.

(f) Payment as required by the Loan
Guarantee Agreement of the Guaranteed
Obligation shall be made 60 days after
receipt by the Secretary of written
demand for payment, provided that the
demand complies with the terms of the
Loan Guarantee Agreement. The Loan
Guarantee Agreement shall provide that
interest shall accrue to the Holder at the
rate stated in the Loan Guarantee
Agreement until the Guaranteed
Obligation has been fully paid by the
Federal government.

(g) The Loan Guarantee Agreement
shall provide that, upon payment of the
Guaranteed Obligations, the Secretary
shall be subrogated to the rights of the
Holders. The Holder shall transfer and
assign to the Secretary all rights held by
the Holder of the Guaranteed
Obligation. Such assignment shall
include all related liens, security, and
collateral rights to the extent held by the
Holder.

(h) Where the Loan Guarantee
Agreement or any applicable
Intercreditor Agreement so provides, the
Eligible Lender or other Holder, or other
agent or servicer, as appropriate, and the
Secretary may jointly agree to a work-
out strategy, and/or a plan of liquidation
of the assets pledged to secure the
Guaranteed Obligation and other
applicable debt.

(i) Where payment of the Guaranteed
Obligation has been made and the
Eligible Lender or other Holder or other
agent or servicer has not undertaken a
plan of liquidation (or at any such
earlier time as may be permitted by
applicable agreements), the Secretary,
acting through the U.S. Attorney

General, in accordance with the rights
received through subrogation or other
applicable agreements, subject to any
applicable Intercreditor Agreement, may
seek to foreclose on the collateral assets
and/or take such other legal action as
necessary for the protection of the
Government.

(j) If the Secretary (or an agent acting
for the benefit of the Secretary) is
awarded title to collateral assets
pursuant to a foreclosure proceeding,
the Secretary may take action to
complete, maintain, operate, or lease
such assets, or otherwise dispose of any
such assets or take any other necessary
action which the Secretary deems
appropriate (and consistent with any
applicable Intercreditor Agreement), in
order that the original goals and
objectives of the project will, to the
extent possible, be realized.

(k) In addition to foreclosure and sale
of collateral pursuant thereto, the U.S.
Attorney General shall take appropriate
action in accordance with rights
contained in the Loan Guarantee
Agreement and any applicable
Intercreditor Agreement to recover costs
incurred by the Government as a result
of the defaulted loan or other defaulted
obligation. Any recovery so received by
the U.S. Attorney General on behalf of
the Government shall be applied in the
following manner: First to the expenses
incurred by the U.S. Attorney General,
DOE and any agent acting for the benefit
of DOE in effecting such recovery;
second, to reimbursement of any
amounts paid by DOE as a result of the
defaulted obligation; third, to any
amounts owed to DOE under related
principal and interest assistance
contracts; and fourth, to any other
lawful claims held by the Government
on such process. Any sums remaining
after full payment of the foregoing shall
be available for the benefit of other
parties lawfully entitled to claim them.

(1) If there was a partial guarantee by
DOE of the Guaranteed Obligation or if
any other creditors are secured by a lien
on collateral pledged to secure the
Guaranteed Obligation, the proceeds
received by the collateral agent or other
responsible party as a result of any
liquidation or sale of, collection from or
other realization on any such collateral
may, if so agreed in advance, be applied
as follows (with any money distributed
to the Federal Government to be further
distributed according to § 609.15 (k)):

(1) First, to the payment of reasonable
and customary fees and expenses
incurred in the liquidation or sale,
collection or other realization (including
without limitation any fees and
expenses that the Attorney General of

the United States is lawfully entitled to
claim in connection with such action);

(2) Second, distributed among the
Holders of the Guaranteed Debt
(including DOE, as subrogee) and the
other creditors entitled to share in such
proceeds on no greater than a pro rata
share basis; and

(3) As otherwise provided in the
applicable agreement or agreements.

(m) No action taken by the Eligible
Lender or other Holder or other agent or
servicer in respect of any pledged assets
will affect the rights of any party,
including the Secretary, having an
interest in the loan or other debt
obligations, to pursue, jointly or
severally, to the extent provided in the
Loan Guarantee Agreement or other
applicable agreement, legal action
against the Borrower or other liable
parties, for any deficiencies owing on
the balance of the Guaranteed
Obligations or other debt obligations
after application of the proceeds
received upon liquidation.

(n) In the event that the Secretary
considers it necessary or desirable to
protect or further the interest of the
United States in connection with the
liquidation or sale of, collection from or
other realization on the collateral or
recovery of deficiencies due under the
loan, the Secretary will take such action
as may be appropriate under the
circumstances.

(0) Nothing in this part precludes the
Secretary from purchasing any Holder’s
or other person’s interest in the project
upon liquidation or sale of, collection
from or other realization on the
collateral.

§609.16 Perfection of Liens and
Preservation of Collateral.

(a) The Loan Guarantee Agreement
and other documents related thereto
shall provide that:

(1) The Eligible Lender, or DOE in
conjunction with the Federal Financing
Bank where the loan is funded by the
Federal Financing Bank, or other Holder
or other agent or servicer will take those
actions necessary to perfect and
maintain liens, as applicable, on assets
which are pledged as collateral for the
Guaranteed Obligation; and

(2) Upon default by the Borrower, the
holder of pledged collateral shall take
such actions as the Secretary (subject to
any applicable Intercreditor Agreement)
may reasonably require to provide for
the care, preservation, protection, and
maintenance of such collateral so as to
enable the United States to achieve
maximum recovery from the pledged
assets. The Secretary shall reimburse the
holder of collateral for reasonable and
appropriate expenses incurred in taking
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actions required by the Secretary (unless
otherwise provided in applicable
agreements). Except as provided in
§609.15, no party may waive or
relinquish, without the consent of the
Secretary, any collateral securing the
Guaranteed Obligation to which the
United States would be subrogated upon
payment under the Loan Guarantee
Agreement.

(b) In the event of a default, the
Secretary may enter into such contracts
as the Secretary determines are required
to preserve the collateral. The cost of
such contracts may be charged to the
Borrower.

§609.17 Audit and Access to Records.

(a) The Loan Guarantee Agreement
and related documents shall provide
that:

(1) The Eligible Lender, or DOE in
conjunction with the Federal Financing
Bank where loans are funded by the
Federal Financing Bank or other Holder
or other party servicing the Guaranteed
Obligations, as applicable, and the
Borrower, shall keep such records
concerning the project as is necessary,
including the Pre-Application,
Application, Term Sheet, Conditional
Commitment, Loan Guarantee
Agreement, Credit Agreement, mortgage,
note, disbursement requests and
supporting documentation, financial
statements, audit reports of independent
accounting firms, lists of all project
assets and non-project assets pledged as
security for the Guaranteed Obligations,
all off-take and other revenue producing
agreements, documentation for all
project indebtedness, income tax
returns, technology agreements,
documentation for all permits and
regulatory approvals and all other
documents and records relating to the
Eligible Project, as determined by the
Secretary, to facilitate an effective audit
and performance evaluation of the
project; and

(2) The Secretary and the Comptroller
General, or their duly authorized
representatives, shall have access, for
the purpose of audit and examination,
to any pertinent books, documents,
papers and records of the Borrower,
Eligible Lender or DOE or other Holder
or other party servicing the Guaranteed
Obligation, as applicable. Such
inspection may be made during regular
office hours of the Borrower, Eligible
Lender or DOE or other Holder, or other
party servicing the Eligible Project and
the Guaranteed Obligations, as
applicable, or at any other time
mutually convenient.

(b) The Secretary may from time to
time audit any or all items of costs
included as Project Costs in statements

or certificates submitted to the Secretary
or the servicer or otherwise, and may
exclude or reduce the amount of any
item which the Secretary determines to
be unnecessary or excessive, or
otherwise not to be an item of Project
Costs. The Borrower will make available
to the Secretary all books and records
and other data available to the Borrower
in order to permit the Secretary to carry
out such audits. The Borrower should
represent that it has within its rights
access to all financial and operational
records and data relating to Project
Costs, and agrees that it will, upon
request by the Secretary, exercise such
rights in order to make such financial
and operational records and data
available to the Secretary. In exercising
its rights hereunder, the Secretary may
utilize employees of other Federal
agencies, independent accountants, or
other persons.

§609.18 Deviations.

To the extent that such requirements
are not specified by the Act or other
applicable statutes, DOE may authorize
deviations on an individual request
basis from the requirements of this part
upon a finding that such deviation is
essential to program objectives and the
special circumstances stated in the
request make such deviation clearly in
the best interest of the Government.
DOE will consult with OMB and the
Secretary of the Treasury before DOE
grants any deviation that would
constitute a substantial change in the
financial terms of the Loan Guarantee
Agreement and related documents. Any
deviation, however, that was not
captured in the Credit Subsidy Cost will
require either additional fees or
discretionary appropriations. A
recommendation for any deviation shall
be submitted in writing to DOE. Such
recommendation must include a
supporting statement, which indicates
briefly the nature of the deviation
requested and the reasons in support
thereof.

[FR Doc. E9-18810 Filed 8—6—09; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0317; Directorate
Identifier 79-ANE-18]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D-7, -7A, -7B, -9, -9A,
=11, =15, and —17 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for Pratt & Whitney
JT8D-1, -1A, -1B, -7, -7A, -7B, -9,
—9A, —11, —15, and —17 turbofan engines
with 2nd stage fan blades, part number
(P/N) 433802, 645902, 759902, 695932,
678102, or 746402 installed. That AD
currently requires initial and repetitive
ultrasonic inspection (UI) and
fluorescent penetrant inspection (FPI) of
those P/N 2nd stage fan blades. This
proposed AD would replace the
required FPI with eddy current
inspection (ECI) on all affected 2nd
stage fan blades and would maintain the
requirement of ultrasonic inspection
(UI) of the blade root attachment on
some of the affected 2nd stage fan
blades. This proposed AD would also
introduce an optional terminating action
to the repetitive blade inspections for
certain engine models. This proposed
AD results from reports of 10 fractures
of 2nd stage fan blades since AD 87—-14—
01R1 became effective. We are
proposing this AD to prevent
uncontained failure of 2nd stage fan
blades, which could result in damage to
the airplane.

DATES: We must receive any comments
on this proposed AD by October 6, 2009.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

e Fax:(202)493-2251.
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FOR FURTHER INFORMATION CONTACT:
Kevin Dickert, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2009-0317; Directorate Identifier 79—
ANE-18" in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

The FAA proposes to amend 14 CFR
part 39 by superseding AD 87-14-01
R1, Amendment 39-6359 (54 FR 43954,
October 30, 1989). That AD requires
initial and repetitive UI and FPI of P/N
433802, 645902, 759902, 695932,

678102, and 746402 2nd stage fan
blades. That AD was the result of
reports of on-going fractures of 2nd
stage fan blades since 1980. That
condition, if not corrected, could result
in uncontained failure of 2nd stage fan
blades, which could result in damage to
the airplane.

Actions Since AD 87-14-01 R1 Was
Issued

Since AD 87-14—01 R1 was issued,
Pratt & Whitney has developed and
published an ECI procedure for
inspecting the 2nd stage fan blade pin-
root holes. We have reviewed this
procedure and determined that
mandating this ECI procedure will
result in an increased level of safety for
the affected engines.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. For that reason, we are
proposing this AD, which would
require, for 2nd stage fan blades P/Ns
678102 and 746402, an ECI of the blade
pin-root holes for cracks, and for 2nd
stage fan blades P/Ns 433802, 645902,
759902, and 695932, an ECI of the blade
pin-root holes and UI the blade root
attachment for cracks. This proposed
AD would also eliminate the JT8D-1,
—1A, and —1B engines from the
applicability, because those engine
models have either been converted to
other affected engine models included
in the proposed AD or retired from
service.

Costs of Compliance

We estimate that this proposed AD
would affect 1,380 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 25
work-hours per engine to perform one
inspection cycle, and that the average
labor rate is $80 per work-hour. Based
on these figures, we estimate the total
cost of the proposed AD to U.S.
operators to be $2,760,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that

section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-6359 (54 FR
43954, October 30, 1989) and by adding
a new airworthiness directive to read as
follows:

Pratt & Whitney: Docket No. FAA-2009—
0317; Directorate Identifier 79-ANE—-18.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
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airworthiness directive (AD) action by
October 6, 2009.

Affected ADs

(b) This AD supersedes AD 87—-14—01 R1,
Amendment 39-6359.
Applicability

(c) This AD applies to Pratt & Whitney
JT8D-7,-7A, -7B, -9, —9A, —11, -15, and —17
turbofan engines, with 2nd stage fan blades,
part number (P/N) 433802, 645902, 759902,
695932, 678102, or 746402, installed. These
engines are installed on, but not limited to,
Boeing 727, 737, and McDonnell Douglas
DC-9 series airplanes.

Unsafe Condition

(d) This AD results from reports of 10
fractures of 2nd stage fan blades since AD
87—-14—-01R1 became effective. We are issuing
this AD to prevent uncontained failure of 2nd
stage fan blades, which could result in
damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

2nd Stage Fan Blade Inspections

(f) For 2nd stage fan blades, P/N 678102
and P/N 746402, perform an eddy current
inspection (ECI) of the blade pin-root holes
for cracks, and for 2nd stage fan blades,
P/Ns 433802, 645902, 759902, and 695932,
perform an ECI of the blade pin-root holes
and perform an ultrasonic inspection (UI) of
the blade root attachment for cracks, as
follows:

(1) Perform an inspection at the first
disassembly of the 2nd stage fan rotor from
the low-pressure (LP) compressor after
accumulation of 3,000 cycles-in-service (CIS)
since the last inspection of the blade root
attachment, not to exceed 10,000 CIS since
last inspection.

(2) If the 2nd stage fan blades were new at
their last installation onto the 2nd stage fan
disk, inspect at the first disassembly of the
2nd stage fan rotor from the LP compressor
after accumulating 3,000 cycles-since-new
(CSN), not to exceed 10,000 CSN.

(3) Thereafter, inspect the 2nd stage fan
blades at each disassembly of the 2nd stage
fan rotor from the LP compressor after
accumulating 3,000 CIS, not to exceed 10,000
CIS since the last inspection.

(4) Guidance on performing ECIs and Uls
of the 2nd stage fan blade pin-root holes and
blade root attachments can be found in Pratt
& Whitney Maintenance Advisory Notice
MAN-JT8D-1-08.

(5) Remove from service before further
flight any 2nd stage fan blades that are found
cracked.

Optional Terminating Action

(g) For JT8D-9, —9A, —11, —15, and —17
engines, as optional terminating action to the
repetitive inspections required by this AD,
replace the affected 2nd stage fan blades with
redesigned 2nd stage fan blades using Pratt
& Whitney Service Bulletin No. 5866,
Revision 2, dated October 20, 1998.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, FAA, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(i) Contact Kevin Dickert, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781) 238-
7199, for more information about this AD.

(j) Contact Pratt & Whitney, 400 Main St.,
East Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503, for a copy of
the service information referenced in this
AD.

Issued in Burlington, Massachusetts, on
August 3, 2009.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E9—18941 Filed 8—6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG—-2009-0277]
RIN 1625-AA00

Safety Zone; San Clemente Island, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a safety zone around San
Clemente Island in support of
potentially hazardous military training
and testing exercises. The existing zones
do not sufficiently overlap potential
danger zones and testing areas used by
the Navy during live-fire and ocean
research operations resulting in a delay
or cancellation of these operations. The
proposed safety zone would protect the
public from hazardous, live-fire and
testing operations and ensure operations
proceed as scheduled.

DATES: Comments and related material
must be received by the Coast Guard on
or before November 5, 2009. Requests
for public meetings must be received by
the Coast Guard on or before August 28,
2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0277 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Petty Officer Kristen
Beer, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
Kristen.A.Beer@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0277),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand deliver, but please use only one of
these means. If you submit a comment
online via http://www.regulations.gov, it
will be considered received by the Coast
Guard when you successfully transmit
the comment. If you fax, hand deliver,
or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
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contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert “USCG—
2009-0277” in the Docket ID box, press
Enter, and then click on the balloon
shape in the Actions column. If you
submit your comments by mail or hand
delivery, submit them in an unbound
format, no larger than 8¢ by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert USCG—
2009-0277 in the Docket ID box, press
Enter, and then click on the item in the
Docket ID column. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Regulatory Information

The Coast Guard is proposing to
establish this safety zone to conduct
training essential to successful
accomplishment of U.S. Navy missions
relating to military operations and
national security. Accordingly, this
proposed safety zone falls within the
military function exception to the
Administrative Procedure Act (APA), 5
U.S.C. 553(a)(1). Notice and comment
rulemaking under 5 U.S.C. 553(b) and
an effective date of 30 days after
publication under 5 U.S.C. 553(d) are
not required for this rulemaking.

However, we have determined that it
would be beneficial to accept public
comments on this proposed rule.
Therefore, we will be accepting
comments until November 5, 2009. By
issuing this notice of proposed
rulemaking and accepting public
comments, the Coast Guard does not
waive its ability to claim the military
function exception to notice and
comment rulemaking.

Background and Purpose

As part of the Southern California
Range Complex, San Clemente Island
(SCI) and the surrounding littoral waters
support the training requirements for
the U.S. Pacific Fleet, Fleet Marine
Forces Pacific, Naval Special Warfare
Command, Naval Expeditionary Combat
Command and other military training
and research units. In 1934, Executive
Order 6897 transferred ownership of SCI
from the Department of Commerce to
the Department of the Navy for “naval
purposes”. The San Clemente Island
Range Complex (SCIRC) has the
capability to support training in all
warfare areas including Undersea
Warfare, Surface Warfare, Mine Warfare,
Strike Warfare, Air Warfare,
Amphibious Warfare, Command and
Control, and Naval Special Warfare. It is
the only location in the United States
that supports Naval Special Warfare
full-mission training profiles. The Shore
Bombardment Area (SHOBA) is the only
range in the United States where
expeditionary fire support exercises
utilizing ship to shore naval gunfire can
be conducted. SCI’s unique coastal
topography, proximity to the major Fleet
and Marine concentration areas in San
Diego County, supporting infrastructure,
and exclusive Navy ownership make the
island and surrounding waters vitally
important for fleet training, weapon and
electronic systems testing, and research
and development activities.

The proposed safety zone is necessary
to protect the public from hazardous,
live-fire and testing operations and
ensure operations proceed as scheduled.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a permanent safety zone around San
Clemente Island for use by the U.S.
Navy. The segmented safety zone would
extend from the high tide line seaward
3 NM. The zone would be broken down
into the following sections:

(a) Section A

Beginning at 33°02.05" N, 118°35.85’
W; thence to 33°04.93’ N, 118°37.07" W;
thence running parallel to the shore at
a distance of approximately 3 NM from
the high tide line to 33°02.82" N,
118°30.65” W; thence to 33°17.28’ N,
118°33.88” W; thence along the
shoreline returning to 33°02.05" N,
118°35.85" W.

(b) Section B

Beginning at 32°57.30" N, 118°30.88’
W; thence to 32°59.60" N, 118°28.33" W;
thence running parallel to the shore at
a distance of approximately 3 NM from
the high tide line to 32°55.83" N,
118°24.22” W; thence to 32°53.53" N,
118°26.52” W; thence along the
shoreline returning to 32°57.30" N,
118°30.88" W.

(c) Section C

Beginning at 32°53.53" N, 118°26.52’
W; thence to 32°55.83" N, 118°24.22" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°47.27" N,
118°18.23" W; thence to 32°49.10" N,
118°21.05” W; thence along the
shoreline returning to 32°53.53" N,
118°26.52" W.

(d) Section D

Beginning at 32°49.10" N, 118°21.05’
W; thence to 32°47.27’ N, 118°18.23' W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°48.38" N,
118°31.69” W; thence to 32°50.70” N,
118°29.37” W; thence along the
shoreline returning to 32°49.10" N,
118°21.05" W.

(e) Section E

Beginning at 32°50.70” N, 118°29.37’
W; thence to 32°48.05" N, 118°31.68" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°53.62" N,
118°35.93" W; thence to 32°56.13" N,
118°32.95” W; thence along the
shoreline returning to 32°50.70" N,
118°29.37' W.

(f) Section F

Beginning at 32°56.13" N, 118°32.95’
W; thence to 32°53.62" N, 118°35.93" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
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from the high tide line to 32°59.95" N,
118°39.77" W; thence to 33°01.08’ N,
118°36.33" W; thence along the
shoreline returning to 32°56.13" N,
118°32.95" W.

(g) Section G

Beginning at 33°01.08” N, 118°36.333’
W; thence to 32°59.95" N, 118°39.77" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 33°04.93" N,
118°37.07” W; thence to 33°02.05" N,
118°35.85” W; thence along the
shoreline returning to 33°01.08" N,
118°36.33' W.

(h) Wilson Cove

Beginning at 33°01.28’ N, 118°33.88’
W; thence to 33°02.82" N, 118°30.65" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°59.60" N,
118°28.33" W; thence to 32°57.30" N,
118°30.88” W; thence along the
shoreline returning to 33°01.28" N,
118°33.88" W.

All of the sections above would be
continually enforced as a safety zone,
thereby restricting public use of these
offshore waters. Mariners desiring to
transit through Section G or the Wilson
Cove section would be required to
request authorization to do so from the
Fleet Area Control and Surveillance
Facility (FACSFAC) San Diego. In the
final rule, the Navy will provide a call
sign to be used by mariners to request
transfer to the appropriate FACSFAC
point of contact for authorizing safe
transit through these safety zone
sections.

Mariners who wish to transit through
any of the other six sections (A, B, C, D,
E, and/or F) would also be required to
request permission from FACSFAC San
Diego, using the same procedure
described above, except during periods
when the Navy is not conducting
potentially hazardous military training
or testing activity. Mariners would be
able to transit some or all of these
sections without obtaining prior
authorization from FACSFAC San Diego
only when the Coast Guard notifies the
public that enforcement of the zone in
specified sections is temporarily
suspended. Notice of suspended
enforcement would be provided through
broadcast notice to mariners and
publication in the local notice to
mariners; and the schedule of restricted
access periods by date, location and
duration would continue to be posted at
http://www.scisland.org.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and

executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This determination is based on the fact
that the majority of the proposed safety
zone will be open a significant portion
of the time.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Pacific
Ocean around San Clemente Island.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Except for
Section G and Wilson Gove, which will
be continually enforced, the safety zone
would be activated, and thus subject to
enforcement, only during naval training
and testing exercises. During periods
when portions of the safety zone are
enforced in sections A through F, vessel
traffic could pass safely around the
safety zone. When the safety zone is not
enforced, vessel traffic would be
allowed to use the offshore waters for
commercial and recreational activities.
Permission for safe vessel transit
through the permanently restricted
safety zones designated Section G and
Wilson Cove may be requested of the
Fleet Area Control and Surveillance
Facility, San Diego.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its possible
effects, if any, on them and participate
in the rulemaking. If the rule would
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact Petty Officer Kristen Beer
(see ADDRESSES). The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
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Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling

procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 0023.1
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves establishing a safety zone
under figure 2—1, paragraph (34)(g), of
the Instruction. We seek any comments
or information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

2. Add a new §165.1141:

§165.1141
Island, CA.
(a) Location. The following area is a

safety zone: All waters of the Pacific
Ocean surrounding San Clemente
Island, from surface to bottom,
extending from the high tide line on the
island seaward 3 NM. The zone consists
of the following sections (see Figure 1):

(1) Section A

Beginning at 33°02.05" N, 118°35.85’
W; thence to 33°04.93" N, 118°37.07" W;

Safety Zone; San Clemente

thence running parallel to the shore at
a distance of approximately 3 NM from
the high tide line to 33°02.82" N,
118°30.65" W; thence to 33°17.28" N,
118°33.88” W; thence along the
shoreline returning to 33°02.05" N,
118°35.85" W.

(2) Section B

Beginning at 32°57.30" N, 118°30.88’
W; thence to 32°59.60" N, 118°28.33" W;
thence running parallel to the shore at
a distance of approximately 3 NM from
the high tide line to 32°55.83" N,
118°24.22" W; thence to 32°53.53" N,
118°26.52" W; thence along the
shoreline returning to 32°57.30" N,
118°30.88" W.

(3) Section C

Beginning at 32°53.53’ N, 118°26.52’
W; thence to 32°55.83" N, 118°24.22" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°47.27" N,
118°18.23" W; thence to 32°49.10" N,
118°21.05” W; thence along the
shoreline returning to 32°53.53" N,
118°26.52" W.

(4) Section D

Beginning at 32°49.10’ N, 118°21.05’
W; thence to 32°47.27" N, 118°18.23’ W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°48.38" N,
118°31.69” W; thence to 32°50.70” N,
118°29.37” W; thence along the
shoreline returning to 32°49.10" N,
118°21.05" W.

(5) Section E

Beginning at 32°50.70’ N, 118°29.37’
W; thence to 32°48.05" N, 118°31.68" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°53.62" N,
118°35.93” W; thence to 32°56.13" N,
118°32.95” W; thence along the
shoreline returning to 32°50.70" N,
118°29.37" W,

(6) Section F

Beginning at 32°56.13" N, 118°32.95’
W; thence to 32°53.62" N, 118°35.93" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 32°59.95" N,
118°39.77" W; thence to 33°01.08” N,
118°36.33" W; thence along the
shoreline returning to 32°56.13" N,
118°32.95" W,

(7) Section G

Beginning at 33°01.08” N, 118°36.333’
W; thence to 32°59.95" N, 118°39.77" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM
from the high tide line to 33°04.93" N,
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118°37.07" W; thence to 33°02.05" N,
118°35.85” W; thence along the
shoreline returning to 33°01.08" N,
118°36.33" W.

] )

CG G5 Wl Sernoa v 37 240 Parrmyon Frod 2

Figure 1.

(b) Definitions. The following
definition applies to this section:
Designated representative means any
commissioned, warrant, or petty officers
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, or local,
state, or federal law enforcement vessels
who have been authorized to act on the
behalf of the Captain of the Port.

(c) Enforcement. (1) This regulation
will be enforced at all times in Section
G and the Wilson Cove section of the
safety zone described in paragraph (a).
Mariners must obtain permission in
accordance with the procedure
described in paragraph (d)(2) before
entering either of those sections.

(2) This regulation will be enforced in
Sections A through F of the safety zone
described in paragraph (a) except when
the Coast Guard notifies the public that
enforcement of the zone in specified
sections is temporarily suspended.
Mariners need not obtain permission in

(8) Wilson Cove

Beginning at 33°01.28”" N, 118°33.88’
W; thence to 33°02.82" N, 118°30.65" W;
thence running parallel to the shoreline
at a distance of approximately 3 NM

San Clemente Islana
Califernia

accordance with the procedure
described in paragraph (d)(2) to enter a
zone section in which enforcement is
temporarily suspended. At all other
times, mariners must obtain permission
in accordance with the procedure
described in paragraph (d)(2) before
entering any of those sections.

(3) The COTP will provide notice of
suspended enforcement by means
appropriate to effect the widest
publicity, including broadcast notice to
mariners, publication in the local notice
to mariners, and posting the schedule of
restricted access periods by date,
location and duration at http://
www.scisland.org.

(d) Regulations. (1) The general
regulations governing safety zones
found in 33 CFR 165.23 apply to the
safety zone described in paragraph (a) of
this section.

(2) Mariners requesting permission to
transit through any section of the zone

from the high tide line to 32°59.60" N,
118°28.33" W; thence to 32°57.30" N,
118°30.88” W; thence along the
shoreline returning to 33°01.28" N,
118°33.88" W.

A

For Cfficial Dse Cnly
Naot for Mavigational Use

San Clemente Island Safety Zone Configuration

may request authorization to do so from
the Fleet Area Control and Surveillance
Facility (FACSFAC) San Diego by either
calling (619) 545—4742 or establishing a
VHF bridge-to-bridge radio connection
on Channel 16. Immediately upon
completing transit, the vessel operator
must promptly notify FACSFAC of safe
passage through the safety zone. Failure
to expeditiously notify FACSFAC of
passage through the safety zone will
result in a determination by the Navy
that the vessel is still in the safety zone,
thereby restricting the use of the area for
naval operations. If the Navy determines
that facilitating safe transit through the
zone negatively impacts range
operations, the Navy will cease this
practice and enforce the safety zone
without exception.

(3) All persons and vessels must
comply with the instructions of the U.S.
Navy, Coast Guard Captain of the Port
or the designated representative.
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(4) Upon being hailed by U.S. Navy or
U.S. Coast Guard patrol personnel by
siren, radio, flashing light, or other
means, the operator of a vessel must
proceed as directed.

(5) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of the safety zone described in
paragraph (a) of this section by the U.S.
Navy and local law enforcement
agencies.

Dated: June 15, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9-18760 Filed 8-6—-09; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1

RIN 2900-AN14

Deceased Indebted Servicemembers

and Veterans: Authority Concerning
Certain Indebtedness

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend Department of Veterans Affairs
(VA) regulations to implement certain
provisions of the Combat Veterans Debt
Elimination Act of 2008 and of the
Veterans’ Benefits Improvement Act of
2008. The proposed rule would
implement the first statute’s provisions
granting limited authority to the
Secretary of Veterans Affairs (Secretary)
to terminate collection action on certain
debts arising from a VA benefit program
when the indebted individual is a
member of the Armed Forces or a
veteran who dies as a result of injury
incurred or aggravated in the line of
duty while serving in a theater of
combat operations in a war or in combat
against a hostile force during a period of
hostilities after September 11, 2001, and
to refund amounts collected after the
individual’s death. The proposed rule
would also implement the second
statute’s provisions that similarly grants
the Secretary discretionary authority to
suspend or terminate collection of debts
owed to VA by individuals who died
while serving on active duty as a
member of the Army, Navy, Air Force,
Marine Corps, or Coast Guard during a
period when the Coast Guard is
operating as a service in the Navy, and
to refund amounts collected after the
individual’s death.

DATES: Comments must be received on
or before October 6, 2009.

ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov; by mail or hand-
delivery to Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to ‘“RIN 2900—
AN14 Deceased Indebted
Servicemembers and Veterans.” Copies
of comments received will be available
for public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 461—4902 (this is not a toll-free
number) for an appointment. In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System (FDMS) at http://
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Mulhern, Office of Financial
Policy (047G), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420. Telephone:
(202) 461-6487 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION: Prior to
the enactment of section 1303 of the
Combat Veterans Debt Elimination Act
of 2008 (Pub. L. 110-252) and section
801 of the Veterans’ Benefits
Improvement Act of 2008 (Pub. L. 110—
389), VA could terminate collection of
an indebtedness owed by a deceased
servicemember or veteran only after
determining that the servicemember or
veteran left no estate or an insufficient
estate from which to collect the debt.
VA would contact the decedent’s family
or next-of-kin regarding collection of the
debt to obtain information needed to
make a decision on terminating
collection. No matter how
compassionate the language of the
demand for repayment, VA’s attempt to
collect a debt at such time and under
such circumstances has a huge
emotional impact on the decedent’s
family. The Government’s attempt to
collect such a debt in these cases is
often viewed as a callous action, which
demonstrates a complete disregard and
lack of gratitude for the servicemember’s
sacrifice, and insensitivity to the
family’s loss of their loved one.

Section 1303 of Public Law 110-252
amends chapter 53 of title 38, United
States Code, to add a new section (38
U.S.C. 5302A) granting limited authority
to the Secretary to terminate collection
action on certain debts arising from an
individual’s indebtedness from a VA

benefit program. The individual must be
a member of the Armed Forces or a
veteran who dies as a result of injury
incurred or aggravated in the line of
duty while serving in a theater of
combat operations, as determined by the
Secretary in consultation with the
Secretary of Defense, in a war or in
combat against a hostile force during a
period of hostilities after September 11,
2001. This authority may be exercised
in the Secretary’s discretion when
determined to be in the best interest of
the United States. This authority does
not apply to any amounts owed the
United States under any program
carried out under the authority of 38
U.S.C. chapter 37 relating to housing
and small business loans. This
legislation eliminates the need to
contact family members and avoids
further hardship on them. Instead, it
demonstrates appreciation for the
decedent’s sacrifice on behalf of a
grateful Nation.

Section 1303 of Public Law 110-252
also states that in any case where all or
any part of a debt of a covered
individual, as described in 38 U.S.C.
5302A(a), was collected after September
11, 2001, but before the date of Public
Law 110-252, enacted on June 30, 2008,
the Secretary may refund the amount
collected if, in the Secretary’s
determination, collection of the
indebtedness would have been
terminated had section 5302A been in
effect at the time and the individual is
equitably entitled to such a refund.

Noting the problems associated with
contacting grieving survivors for
purposes of collecting the debts owed to
VA described above, see S. Rep. No.
110449, at 43—44 (2008) (discussing the
predecessor bill), Congress enacted
section 801 of Public Law 110-389,
which amended 31 U.S.C. 3711(f) and
granted limited authority to the
Secretary to suspend or terminate action
to collect a claim against the estate of a
person who died while serving on active
duty as a member of the Army, Navy,
Air Force, Marine Corps, or Coast Guard
during a period when the Coast Guard
is operating as a service in the Navy.
The Secretary must determine that,
under circumstances applicable with
respect to the deceased person, it is
appropriate to do so. Section 801 of
Public Law 110-389 also grants the
Secretary the authority to refund to the
estate of the deceased member any
amount collected by the Secretary from
a member who died while serving on
active duty as a member of the Armed
Forces if the Secretary determines that,
under the circumstances applicable
with respect to the deceased person, it
is appropriate to do so, whether
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collected before, on, or after October 10,
2008.

In preparing this proposed rule, we
determined that the refund of any
monies would be made to the estate of
the decedent or, if there is no estate, to
the decedent’s next-of-kin. Public Law
110-252 does not specify how the
refunded monies are to be distributed.
Public Law 110-389 only describes a
refund to the estate of the decedent.
However, in many instances the
servicemember or veteran may not have
left an estate or, if he or she did leave
an estate, it has been closed by the time
a refund may be distributed. Without a
rule to fill this gap left by Congress,
there is a strong possibility that the
family of a deceased servicemember or
veteran may suffer further by having, for
example, to reopen a closed estate to
accommodate Congress’ instruction to
pay refunds to decedents’ estates.
Therefore, to implement the legislation
consistent with our interpretation of its
purpose, it is necessary to address the
distribution of a refund when an estate
does not exist.

We note that the refunds are for the
express purpose of providing relief to
the families of certain indebted
servicemembers or veterans. See S. Rep.
No. 110-449, at 43—44. Further, VA’s
authority under title 38, United States
Code, is generally limited to providing
benefits for veterans and their survivors.
Accordingly, we interpret Congress’
intent to be that VA should, in
appropriate cases, refund previously
collected funds to the decedent’s estate
or, if there is no estate, to the decedent’s
surviving family members in the order
that VA would pay accrued benefits to
survivors under 38 U.S.C. 5121(a)(2).
Although refunds under this proposed
rule would not be accrued benefits for
purposes of section 5121, they would be
VA funds owed to deceased individuals
and paid to surviving family members
in lieu of the decedent. Accordingly,
section 5121(a)(2) is sufficiently
analogous to be useful for implementing
our interpretation of Congress’ intent
with respect to the refunds. We propose
to refund previous debt collections to
the decedent’s estate or, absent an
estate, to the decedent’s next-of-kin in
the following order: The decedent’s
spouse, the decedent’s children (in
equal shares), or the decedent’s parents
(in equal shares). We are specifically
interested in comments concerning our
proposed distribution of refunds in the
absence of an estate.

In drafting this proposed rule, we
have attempted to incorporate the
provisions of both Public Laws 110-252
and 110-389 into a single, consistent
rule. One obstacle is the fact that the

termination and refund provisions of
Public Law 110-252 apply to a
servicemember or a veteran who dies as
a result of injury incurred or aggravated
in the line of duty after September 11,
2001. Public Law 110-389 applies to a
person who died while serving on active
duty and states only that money
collected before, on, or after the date of
enactment of that law may be refunded.
In S. Rep. No. 110-449, at 44, the Senate
Committee on Veterans’ Affairs noted
that the predecessor bill, S. 3023,
includes a freestanding provision that
would permit VA to provide an
equitable refund to any estate from
which it collected a debt that it would
have otherwise waived had the
provision been in effect at the time. The
report goes on to state that VA would
have discretion to determine in which
cases, if any, the use of the discretionary
authority would be appropriate. Based
upon our interpretation of the authority
granted by Congress, we propose to
limit refunds to the estate or next-of-kin
of servicemembers or veterans who
served on active duty after September
11, 2001. This would ensure
consistency in the refund of money
under the proposed rule.

We also propose to add a new section,
38 CFR 1.945, in order to implement 38
U.S.C. 5302A and 31 U.S.C. 3711(f). The
new section would provide that the
authority exercised by the Secretary to
suspend or terminate collection action
and/or refund amounts previously
collected on certain indebtedness will
not be delegated. It would provide that
requests for suspension, termination of
collection action and/or for refund of
amounts previously collected would be
submitted by certain VA officials to the
Office of the Secretary through the VA
Office of the General Counsel.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action” requiring review by
the Office of Management and Budget
(OMB) as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy

of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been examined and it has been
determined not to be a significant
regulatory action under the Executive
Order.

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601—
612. Only individual survivors and
estates of certain VA beneficiaries could
be directly affected. Therefore, pursuant
to 5 U.S.C. 605(b), this proposed rule is
exempt from the regulatory flexibility
analysis requirements of sections 603
and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before issuing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any year. This proposed
rule would have no such effect on State,
local, or tribal governments, or the
private sector.

Catalog of Federal Domestic Assistance

There is no Catalog of Federal
Domestic Assistance program number
applicable to this proposed rule.

List of Subjects in 38 CFR Part 1
Claims, Administrative practice and
procedure, Veterans.

Approved: June 29, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
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Affairs proposes to amend 38 CFR part
1 as follows:

PART 1—GENERAL PROVISIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

2. The authority citation preceding
§1.900 is revised to read as follows:

Authority: Sections 1.900 through 1.953
are issued under the authority of 31 U.S.C.
3711 through 3720E; 38 U.S.C. 501, 5302,
5302A, 5314 and as noted in specific
sections.

3. Amend § 1.940 by adding
introductory text, to read as follows:

§1.940 Scope and application.
Except as otherwise provided in
§1.945:

* * * * *

4. Add §1.945 to read as follows:

§1.945 Authority to suspend or terminate
collection action on certain benefit
indebtedness; authority for refunds.

(a) The Secretary of Veterans Affairs
(Secretary) may suspend or terminate
collection action on all or any part of an
indebtedness owed to VA by a member
of the Armed Forces who dies while on
active duty, if the Secretary determines
that such suspension or termination of
collection is appropriate and in the best
interest of the United States.

(b) The Secretary may terminate
collection action on all or any part of an
amount owed to the United States for an
indebtedness resulting from an
individual’s participation in a benefits
program administered by the Secretary,
other than a program as described in
paragraph (h) of this section, if the
Secretary determines that such
termination of collection is in the best
interest of the United States. For
purposes of this paragraph, an
individual is any member of the Armed
Forces or veteran who dies as a result
of an injury incurred or aggravated in
the line of duty while serving in a
theater of combat operations in a war or
in combat against a hostile force during
a period of hostilities after September
11, 2001.

(c) For purposes of this section:

(1) Theater of combat operations
means the geographic area of operations
where the Secretary in consultation
with the Secretary of Defense
determines that combat occurred.

(2) Period of hostilities means an
armed conflict in which members of the
United States Armed Forces are
subjected to danger comparable to
danger to which members of the Armed
Forces have been subjected in combat

with enemy armed forces during a
period of war, as determined by the
Secretary in consultation with the
Secretary of Defense.

(d) The Secretary may refund amounts
collected after the death of a member of
the Armed Forces or veteran in
accordance with this paragraph and
paragraph (e) of this section.

(1) In any case where all or any part
of a debt of a member of the Armed
Forces, as described under paragraph (a)
of this section, was collected, the
Secretary may refund the amount
collected if, in the Secretary’s
determination, the indebtedness would
have been suspended or terminated
under authority of 31 U.S.C. 3711(f).
The member of the Armed Services
must have been serving on active duty
after September 11, 2001. In any case
where all or any part of a debt of a
covered member of the Armed Forces
was collected, the Secretary may refund
the amount collected, but only if the
Secretary determines that, under the
circumstances applicable with respect
to the deceased member of the Armed
Forces, it is appropriate to do so.

(2) In any case where all or any part
of a debt of a covered member of the
Armed Forces or veteran, as described
under paragraph (b) of this section, was
collected after September 11, 2001, the
Secretary may refund the amount
collected if, in the Secretary’s
determination, the indebtedness would
have been terminated under authority of
38 U.S.C. 5302A. In addition, the
Secretary may refund the amount only
if he or she determines that the
deceased individual is equitably
entitled to the refund.

(e) Refunds under paragraph (d) of
this section will be made to the estate
of the decedent or, in its absence, to the
decedent’s next-of-kin first listed below.

(1) The decedent’s spouse.

(2) The decedent’s children (in equal
shares).

(3) The decedent’s parents (in equal
shares).

(f) The authority exercised by the
Secretary to suspend or terminate
collection action and/or refund amounts
collected on certain indebtedness is
reserved to the Secretary and will not be
delegated.

(g) Requests for a determination to
suspend or terminate collection action
and/or refund amounts previously
collected as described in this section
will be submitted to the Office of the
Secretary through the Office of the
General Counsel. Such requests for
suspension or termination and/or
refund may be initiated by the head of
the VA administration having
responsibility for the program that gave

rise to the indebtedness, or any
concerned staff office, or by the
Chairman of the Board of Veterans
Appeals. When a recommendation for
refund under this section is initiated by
the head of a staff office, or by the
Chairman, Board of Veterans Appeals,
the views of the head of the
administration that administers the
program that gave rise to the
indebtedness will be obtained and
transmitted with the recommendation of
the initiating office.

(h) The provisions of this section
concerning suspension or termination of
collection actions and the refunding of
moneys previously collected do not
apply to any amounts owed the United
States under any program carried out
under 38 U.S.C. chapter 37.

(Authority: 38 U.S.C. 501, 5302A; 31 U.S.C.
3711(f))

[FR Doc. E9-18939 Filed 8-6-09; 8:45 am]|
BILLING CODE P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4

RIN 2900-AM70

Grants to States for Construction or
Acquisition of State Home Facilities—
Update of Authorized Beds; Correction
AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule; Correction.

SUMMARY: The Department of Veterans
Affairs (VA) published a proposed rule
in the Federal Register July 10, 2009, to
amend its regulations regarding grants
to States for construction or acquisition
of State homes to update the maximum
number of nursing home and
domiciliary beds designated for each
State and to amend the definition of
“State” for purposes of these grants to
include Guam, the Northern Mariana
Islands, and American Samoa. In the
preamble, the table showing the changes
in the maximum number of beds for
each State contained an error for the
number of beds for Vermont. This
document corrects that error.

DATES: Comments must be received on
or before September 8, 2009.

ADDRESSES: Written comments may be
submitted by: Mail or hand-delivery to
Director, Regulations Management
(02REG), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Room 1068, Washington, DC 20420; fax
to (202) 273-9026; or e-mail at http://
www.regulations.gov. For further
information concerning submission
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addresses, please see the proposed rule
published at 74 FR 33193, July 10, 2009.
FOR FURTHER INFORMATION CONTACT:
James F. Burris, MD, Chief Consultant,
Geriatrics and Extended Care State
Home Construction Grant Program
(114), Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-6774 (This is not a
toll-free number).

SUPPLEMENTARY INFORMATION: VA
published a document in the Federal
Register on July 10, 2009, at 74 FR
33192, amending its regulations
regarding grants to States for
construction or acquisition of State
homes to update the maximum number
of nursing home and domiciliary beds
designated for each State, and to amend
the definition of ““State.” This document
corrects an error in the preamble of the
proposed rule in the maximum number
of beds for the State of Vermont.
However, in the regulatory text section
of the proposed rule contains the correct
number of 142 beds as shown in the
table.

In FR Doc. E9-16341, published July
10, 2009, (74 FR 33192), make the
following correction: On page 33194, in
the third column of the table “New max
# of beds (based on 2020 projection)” in
the entry for Vermont, remove the
number “1312” and add, in its place,
“142”.

William F. Russo,

Director, Regulations Management.

[FR Doc. E9—18683 Filed 8—-6—-09; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 96
[EPA-R04-OAR-2009-0454; FRL-8942-3]
Approval and Promulgation of Air

Quality Implementation Plans; North
Carolina; Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the North Carolina State
Implementation Plan (SIP) submitted by
the State of North Carolina through the
North Carolina Department of
Environment and Natural Resources on
June 20, 2008. This revision addresses
the requirements of EPA’s Clean Air
Interstate Rule (CAIR). Although the DC
Circuit Court found CAIR to be flawed,
the rule was remanded without vacatur
and thus remains in place. Thus, EPA is

continuing to approve CAIR provisions
into SIPs as appropriate. CAIR, as
promulgated, requires States to reduce
emissions of sulfur dioxide (SO,) and
nitrogen oxides (NOx) that significantly
contribute to, or interfere with
maintenance of, the national ambient air
quality standards (NAAQS) for fine
particulates and/or ozone in any
downwind state. CAIR establishes
budgets for SO, and NOx for States that
contribute significantly to
nonattainment in downwind States and
requires the significantly contributing
States to submit SIP revisions that
implement these budgets. States have
the flexibility to choose which control
measures to adopt to achieve the
budgets, including participation in EPA-
administered cap-and-trade programs
addressing SO, NOx annual, and NOx
ozone season emissions. In the full SIP
revision that EPA is proposing to
approve, North Carolina will meet CAIR
requirements by participating in these
cap-and-trade programs. EPA is
proposing to approve the full SIP
revision, as interpreted and clarified
herein, as fully implementing the CAIR
requirements for North Carolina.
Consequently, this action will also
cause the CAIR Federal Implementation
Plans (CAIR FIPs) concerning SO,, NOx
annual, and NOx ozone season
emissions by North Carolina sources to
be automatically withdrawn.

DATES: Comments must be received on
or before September 8, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2009-0454, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: 404-562-9019.

4. Mail: EPA-R04-OAR-2009-0454,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2009—
0454. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
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Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven Scofield, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9034.
Mr. Scofield can also be reached via
electronic mail at
scofield.steve@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Action is EPA Proposing to Take?
II. What is the Regulatory History of CAIR
and the CAIR FIPs?
III. What are the General Requirements of
CAIR and the CAIR FIPs?
IV. What are the Types of CAIR SIP
Submittals?
V. Analysis of North Carolina’s CAIR SIP
Submittal
A. State Budgets for Allowance Allocations
B. CAIR Cap-and-Trade Programs
C. Applicability Provisions
D. NOx Allowance Allocations
E. Allocation of NOx Allowances From
Compliance Supplement Pool
F. Individual Opt-In Units
VI. Proposed Action
VII. Statutory and Executive Order Reviews

I. What Action Is EPA Proposing to
Take?

EPA is proposing to approve, the full
SIP revision, submitted by North
Carolina on June 20, 2008, as
interpreted and clarified herein? as
meeting the applicable CAIR
requirements by requiring certain
electric generating units (EGUs) to
participate in the EPA-administered
CAIR cap-and-trade programs
addressing SO», NOx annual, and NOx
ozone season emissions. As a
consequence of the SIP approval, the
CAIR FIPs concerning SO,, NOx annual,
and NOx ozone season emissions for
North Carolina are automatically
withdrawn. If this proposal is finalized,
the automatic withdrawal will be
reflected in the rule text that will
accompany the final rulemaking notice,

10n May 11, 2009, North Carolina submitted a
letter of clarification related to this SIP revision.
This letter clarifies the reference to “NOx ozone
season trading program’” in 15A North Carolina
Administrative Code (NCAC) 02D.2401(b)(3)(4) was
intended to refer to the CAIR NOx ozone season
trading program. North Carolina also clarified the
reference to “oil” in 15A NCAC 02D.2401(b)(3)(B)
to mean fuel oil as that term is used in 40 CFR
96.4(b)(1)(i). Further, North Carolina acknowledged
that the reference to 40 CFR 96.4(b)(1)(iii) in 15 A
NCAC 02D .2401(b)(3)(C) is not a restriction on
hours of operation but rather provides how a unit’s
potential NOx mass emissions shall be calculated.

and will delete and reserve the
provisions in Part 52 that establish the
CAIR FIPs for North Carolina sources.

II. What Is the Regulatory History of the
CAIR and the CAIR FIPs?

EPA published CAIR on May 12, 2005
(70 FR 25162). In this rule, EPA
determined that 28 States and the
District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
NAAQS for fine particles (PM>s) and/or
8-hour ozone in downwind States in the
eastern part of the country. As a result,
EPA required those upwind States to
revise their SIPs to include control
measures that reduce emissions of SO»,
which is a precursor to PM, 5 formation,
and/or NOx, which is a precursor to
both ozone and PM> 5 formation. For
jurisdictions that contribute
significantly to downwind PM, s
nonattainment, CAIR sets annual State-
wide emission reduction requirements
(i.e., budgets) for SO, and annual State-
wide emission reduction requirements
for NOx. Similarly, for jurisdictions that
contribute significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements or
budgets for NOx for the ozone season
(May 1 to September 30). Under CAIR,
States may implement these reduction
requirements by participating in the
EPA-administered cap-and-trade
programs or by adopting any other
control measures.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective on
May 25, 2005, that the States had failed
to submit SIPs meeting the requirements
of section 110(a)(2)(D). The SIPs were
due in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM, s NAAQS. These findings started a
2-year clock for EPA to promulgate a FIP
to address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. The CAIR FIPs require EGUs
to participate in the EPA-administered
CAIR SO,, NOx annual, and NOx ozone
season trading programs, as appropriate.
The CAIR FIP SO,, NOx annual, and

NOx ozone season trading programs
impose essentially the same
requirements as, and are integrated
with, the respective CAIR SIP trading
programs. The integration of the FIP and
SIP trading programs means that these
trading programs will work together to
effectively create a single trading
program for each regulated pollutant
(SO», NOx annual, and NOx ozone
season) in all States covered by the
CAIR FIP or SIP trading program for that
pollutant. Further, as provided in a rule
published by EPA on November 2, 2007,
a State’s CAIR FIP is automatically
withdrawn when EPA approves a SIP
revision, in its entirely and without any
conditions, as fully meeting the
requirements of CAIR. Where only
portions of the SIP revision are
approved, the corresponding portions of
the FIP are automatically withdrawn
and the remaining portions of the FIP
stay in place. Finally, the CAIR FIPs
also allow States to submit abbreviated
SIP revisions that, if approved by EPA,
will automatically replace or
supplement certain CAIR FIP provisions
(e.g., the methodology for allocating
NOx allowances to sources in the State),
while the CAIR FIP remains in place for
all other provisions.

On April 28, 2006, EPA published
two additional CAIR-related final rules
that added the States of Delaware and
New Jersey to the list of States subject
to CAIR for PM; s and announced EPA’s
final decisions on reconsideration of
five issues, without making any
substantive changes to the CAIR
requirements. On October 19, 2007, EPA
amended CAIR and the CAIR FIPs to
clarify the definition of ““cogeneration
unit” and thus the applicability of the
CAIR trading program to cogeneration
units.

EPA was sued by a number of parties
on various aspects of CAIR, and on July
11, 2008, the U.S. Court of Appeals for
the District of Columbia Circuit issued
its decision to vacate and remand both
CAIR and the associated CAIR FIPs in
their entirety. North Carolina v. EPA,
531 F.3d 836 (DC Cir. Jul. 11, 2008).
However, in response to EPA’s petition
for rehearing, the Court issued an order
remanding CAIR to EPA without
vacating either CAIR or the CAIR FIPs.
North Carolina v. EPA, 550 F.3d 1176
(DC Cir. Dec. 23, 2008). The Court
thereby left CAIR in place in order to
“temporarily preserve the
environmental values covered by CAIR”
until EPA replaces it with a rule
consistent with the Court’s opinion. Id.
at 1178. The Court directed EPA to
“remedy CAIR’s flaws’’ consistent with
its July 11, 2008 opinion, but declined
to impose a schedule on EPA for
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completing that action. Id. Therefore,
CAIR and the CAIR FIP are currently in
effect in North Carolina.

III. What are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO, starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005 and April 28, 2006
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs. With two exceptions,
only States that choose to meet the
requirements of CAIR through methods
that exclusively regulate EGUs are
allowed to participate in the EPA-
administered trading programs. One
exception is for States that adopt the
opt-in provisions of the model rules to
allow non-EGUs individually to opt into
the EPA-administered trading programs.
The other exception is for States that
include all non-EGUs from their NOx
SIP Call trading programs in their CAIR
NOx ozone season trading programs.

IV. What are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as

appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the
NOx allowance allocation
methodology).

A State submitting a full SIP revision
may either adopt regulations that are
substantively identical to the model
rules or incorporate by reference the
model rules. CAIR provides that States
may only make limited changes to the
model rules if the States want to
participate in the EPA-administered
trading programs. A full SIP revision
may change the model rules only by
altering their applicability and
allowance allocation provisions to:

1. Include all NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR NOx ozone season trading
program;

2. Provide for State allocation of NOx
annual or ozone season allowances
using a methodology chosen by the
State;

3. Provide for State allocation of NOx
annual allowances from the compliance
supplement pool (CSP) using the State’s
choice of allowed, alternative
methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR SO,, NOx annual, or NOx ozone
season trading programs under the opt-
in provisions in the model rules.

An approved CAIR full SIP revision
addressing EGUs’ SO,, NOx annual, or
NOx ozone season emissions will
replace the CAIR FIP for that State for
the respective EGU emissions. As
discussed above, EPA approval in full,
without any conditions, of a CAIR full
SIP revision causes the CAIR FIPs to be
automatically withdrawn.

V. Analysis of North Carolina’s CAIR
SIP Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
pounds per million British thermal unit
(Ib/mmBtu) for phase 1, and 0.125 1b/
mmBtu, for phase 2, to obtain regional
NOx budgets for 2009—2014 and for
2015 and thereafter, respectively. EPA
derived the State NOx annual and ozone
season budgets from the regional
budgets using State heat input data
adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.

Under CAIR, each allowance allocated
in the Acid Rain Program for the years
in phase 1 of CAIR (2010 through 2014)
authorizes 0.50 ton of SO, emissions in
the CAIR trading program, and each
Acid Rain Program allowance allocated
for the years in phase 2 of CAIR (2015
and thereafter) authorizes 0.35 ton of
SO, emissions in the CAIR trading
program.

In today’s action, EPA is proposing to
approve North Carolina’s SIP revision
that adopts the budgets established for
the State in CAIR. These budgets are
62,183 tons for NOx annual emissions
from 2009 through 2014, and 51,819
tons from 2015 and thereafter; 28,392
tons for NOx ozone season emissions
from 2009 through 2014, and 23,660
tons from 2015 and thereafter; and
137,342 tons for SO, annual emissions
from 2010 through 2014, and 96,139
tons from 2015 and thereafter.
Additionally, because North Carolina
has chosen to include all non-EGUs in
the State’s NOx SIP call trading
program, the CAIR NOx ozone season
budget will be increased annually by
2,443 tons to account for such NOx SIP
Call trading sources. North Carolina’s
SIP revision sets these budgets as the
total amounts of allowances available
for allocation for each year under the
EPA-administered cap-and-trade
programs.

EPA notes that, in North Carolina, 531
F.3d at 916-21, the Court determined,
among other things, that the State SO,
and NOx budgets established in CAIR
were arbitrary and capricious.?
However, as discussed above, the Court
also decided to remand CAIR but to
leave the rule in place in order to
“temporarily preserve the
environmental values covered by CAIR”
pending EPA’s development and
promulgation of a replacement rule that
remedies CAIR’s flaws. North Carolina,
550 F.3d at 1178. EPA had indicated to
the Court that development and
promulgation of a replacement rule
would take about two years. Reply in
Support of Petition for Rehearing or
Rehearing en Banc at 5 (filed Nov. 17,
2008 in North Carolina v. EPA, Case No.
05—1224, DC Cir.). The process at EPA
of developing a proposal that will
undergo notice and comment and result

2The Court also determined that the CAIR trading
programs were unlawful (Id. at 906—8) and that the
treatment of CAA title IV allowances in CAIR was
unlawful (Id. at 921-23). For the same reasons that
EPA is approving the provisions of North Carolina’s
SIP revision that use the SO, and NOx budgets set
in CAIR, EPA is also approving, as discussed below,
North Carolina’s SIP revision to the extent the SIP
revision adopts the CAIR trading programs,
including the provisions addressing applicability,
allowance allocations, and use of title IV
allowances.
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in a final replacement rule is ongoing.
In the meantime, consistent with the
Court’s orders, EPA is implementing
CAIR by approving State SIP revisions
that are consistent with CAIR (such as
the provisions setting State SO, and
NOx budgets for the CAIR trading
programs) in order to “temporarily
preserve” the environmental benefits
achievable under the CAIR trading
programs.

On May 7, 2009, EPA participated in
a teleconference with North Carolina
and requested several clarifications.
EPA received a letter from North
Carolina dated May 8, 2009, that
provided the requested clarifications.
Specifically, in the May 8, 2009, letter
the State clarified references in North
Carolina’s rule to “CAIR NOx Ozone
Season trading program” and “fuel oil.”
In addition, North Carolina
acknowledged that the reference to 40
CFR 96.4(b)(1)(iii) in 15A North
Carolina Administrative Code (NCACQC)
02D .2401(b)(3)(c) is not a restriction on
hours of operation, but rather provides
how a unit’s potential NOx mass
emissions will be calculated.

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season model trading rules both largely
mirror the structure of the NOx SIP Call
model trading rule in 40 CFR Part 96,
subparts A through I. While the
provisions of the NOx annual and
ozone-season model rules are similar,
there are some differences. For example,
the NOx annual model rule (but not the
NOx ozone season model rule) provides
for a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season model rule
reflects the fact that the CAIR NOx
ozone season trading program replaces
the NOx SIP Call trading program after
the 2008 ozone season and is
coordinated with the NOx SIP Call
program. The NOx ozone season model
rule provides incentives for early
emissions reductions by allowing
banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO,
model rule are also similar to the
provisions of the NOx annual and ozone
season model rules. However, the SO,
model rule is coordinated with the
ongoing Acid Rain SO, cap-and-trade

program under CAA title IV. The SO»
model rule uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA also used the CAIR model
trading rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for Federal
rather than State implementation. The
CAIR model SO,, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO,, NOx annual, and NOx ozone
season trading programs.

In the SIP revision, North Carolina
chooses to implement its CAIR budgets
by requiring EGUs to participate in EPA-
administered cap-and-trade programs
for SO,, NOx annual, and NOx ozone
season emissions. North Carolina has
adopted a full SIP revision that adopts,
with certain allowed changes discussed
below, the CAIR model cap-and-trade
rules for SO,, NOx annual, and NOx
ozone season emissions.

C. Applicability Provisions

In general, the CAIR model trading
rules apply to any stationary, fossil-fuel-
fired boiler or stationary, fossil-fuel-
fired combustion turbine serving at any
time, since the later of November 15,
1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
megawatt electrical (MWe) producing
electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
States exercising this option to add the
applicability provisions in the State’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the State’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large

industrial boilers and combustion
turbines, as well as any small EGUs (i.e.
units serving a generator with a
nameplate capacity of 25 MWe or less)
that the State currently requires to be in
the NOx SIP Call trading program.

North Carolina has chosen to expand
the applicability provisions of the CAIR
NOx ozone season trading program to
include all non-EGUs in the State’s NOx
SIP Call trading program.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

States may establish in their SIP
submissions a different NOx allowance
allocation methodology that will be
used to allocate allowances to sources in
the States if certain requirements are
met concerning the timing of
submission of units’ allocations to the
Administrator for recordation and the
total amount of allowances allocated for
each control period. In adopting
alternative NOx allowance allocation
methodologies, States have flexibility
with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

North Carolina has chosen to
distribute NOx annual and NOx ozone
season allowances with its own
methodology. North Carolina has
chosen to distribute NOx annual
allowances by submitting the table
adopted in 15A NCAC 02D .2403(a)
which establishes the North Carolina
CAIR NOx annual allocation for existing
units. North Carolina has chosen to
establish a new unit set aside for each
control period. For CAIR NOx emissions
for each control period, CAIR NOx
allowances available for allocation for
new unit set asides will be 2,638 tons
for 2009-2014 and 1,154 tons for 2015
and thereafter.
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North Carolina has chosen to
distribute NOx ozone season allowances
by submitting the table adopted in 15A
NCAC 02D .2405(a)(1) which establishes
the North Carolina CAIR NOx ozone
season allocations for existing units.
North Carolina has chosen to establish
a new unit set aside for each control
period. For CAIR NOx ozone season
emissions, allowances available for
allocation for new unit set asides will be
1,234 tons for 2009—2014 and 555 tons
for 2015 and thereafter.

The State’s NOx ozone season
allocation provisions have been
modified to add requirements associated
with North Carolina’s option to bring its
non-EGUs into the CAIR NOx ozone
season trading program. The State has
chosen to distribute CAIR NOx Ozone
season allowances to non-EGUs by
submitting a table adopted in 15A
NCAC 02D .2405(a)(2).

E. Allocation of NOx Allowances From
Compliance Supplement Pool

The CAIR establishes a CSP to
provide an incentive for early
reductions in NOx annual emissions.
The CSP consists of 200,000 CAIR NOx
annual allowances of vintage 2009 for
the entire CAIR region, and a State’s
share of the CSP is based upon the
projected magnitude of the emission
reductions required by CAIR in that
State. States may distribute CSP
allowances, one allowance for each ton
of early reduction, to sources that make
NOx reductions during 2007 or 2008
beyond what is required by any
applicable State or Federal emission
limitation. States also may distribute
CSP allowances based upon a
demonstration of need for an extension
of the 2009 deadline for implementing
emission controls.

The CAIR annual NOx model trading
rule establishes specific methodologies
for allocations of CSP allowances. States
may choose an allowed, alternative CSP
allocation methodology to be used to
allocate GSP allowances to sources in
the States.

Consistent with the flexibility given to
States in the model trading rule, North
Carolina has not chosen to modify the
provisions of the CAIR NOx annual
model trading rule concerning the
allocation of allowances from the CSP.
North Carolina has not chosen to adopt
CSP provisions since the State does not
have any allowances available to
allocate under the CSP provisions.

F. Individual Opt-in Units

The opt-in provisions of the CAIR SIP
model trading rules allow certain non-
EGUs (i.e., boilers, combustion turbines,
and other stationary fossil-fuel-fired

devices) that do not meet the
applicability criteria for a CAIR trading
program to participate voluntarily in
(i.e., opt into) the CAIR trading program.
A non-EGU may opt into one or more

of the CAIR trading programs. In order
to qualify to opt into a CAIR trading
program, a unit must vent all emissions
through a stack and be able to meet
monitoring, recordkeeping, and
recording requirements of 40 CFR part
75. The owners and operators seeking to
opt a unit into a CAIR trading program
must apply for a CAIR opt-in permit. If
the unit is issued a CAIR opt-in permit,
the unit becomes a CAIR unit, is
allocated allowances, and must meet the
same allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. States
may adopt the CAIR opt-in provisions
entirely or may adopt them but exclude
one of the methodologies for allocating
allowances. States may also decline to
adopt the opt-in provisions at all.

Consistent with the flexibility given to
States in the FIPs, North Carolina has
chosen to allow non-EGUs meeting
certain requirements to participate in
the CAIR NOx annual trading program.
The North Carolina rule allows for both
the opt-in allocation methods as
specified in 40 CFR part 96, Subpart II
of the CAIR NOx annual trading
program.

Consistent with the flexibility given to
the States in the FIPs, North Carolina
has chosen to permit non-EGUs meeting
certain requirements to participate in
the CAIR NOx ozone season trading
program. The North Carolina rule allows
for both of the opt-in allocation methods
as specified in 40 CFR part 96 Subpart
IIT of the CAIR NOx ozone season
trading program.

Consistent with the flexibility given to
the States in the FIPs, North Carolina
has chosen to allow certain non-EGUs to
opt into the CAIR SO, trading program.
The North Carolina rule allows for both
of the opt-in allocation methods as
specified in 40 CFR part 96 Subpart III
of the CAIR SO, trading program.

VI. Proposed Action

EPA is proposing to approve, as
interpreted and clarified herein, North
Carolina’s full CAIR SIP revision

submitted on June 20, 2008. Under the
approved SIP revision, North Carolina is
choosing to participate in the EPA-
administered CAIR cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. The approved
SIP revision, as interpreted and clarified
herein, meets the applicable
requirements of CAIR, which are set
forth in 40 CFR 51.123(0) and (aa), with
regard to NOx annual and NOx ozone
season emissions, and 40 CFR 51.124(o),
with regard to SO, emissions. If this
proposed approval for North Carolina’s
full CAIR SIP revision is finalized, EPA
will promulgate, in conjunction with
the final rule for this action, rules
implementing the automatic
withdrawal—in accordance with 40 CFR
52.35 and 52.36—of the CAIR FIPs for
SO,, NOx annual, and NOx ozone
season emissions for North Carolina
sources.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);
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¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Carbon
monoxide, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
dioxide.

40 CFR Part 96

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 29, 2009.
Beverly H. Banister,
Acting Regional Administrator, Region 4.
[FR Doc. E9—18999 Filed 8—-6—09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 25

[FAR Case 2009-013; Docket 2009—-0026;
Sequence 1]

RIN 9000-AL40

Federal Acquisition Regulation; FAR
Case 2009-013, Nonavailable Articles

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are proposing to amend the
Federal Acquisition Regulation (FAR) to
revise the list of nonavailable articles at
FAR 25.104(a). The Councils also
request public comment as to whether
some articles on the list of nonavailable
articles are now mined, produced, or
manufactured in the United States in
sufficient and reasonably available
commercial quantities and of a
satisfactory quality and should therefore
be removed from the list.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat on or before October 6, 2009
to be considered in the formulation of
a final rule.

ADDRESSES: Submit comments
identified by FAR case 2009-013 by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
inputting “FAR case 2009-013” under
the heading “Comment or Submission”.
Select the link “Send a Comment or
Submission” that corresponds with FAR
Case FAR case 2009-013. Follow the
instructions provided to complete the
“Public Comment and Submission
Form”. Please include your name,
company name (if any), and “FAR case
2009-013” on your attached document.

e Fax:202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(VPR), 1800 F Street, NW., Room 4041,
ATTN: Hada Flowers, Washington, DC
20405.

Instructions: Please submit comments
only and cite FAR case FAR case 2009—
013 in all correspondence related to this
case. All comments received will be

posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Meredith Murphy, Procurement
Analyst, at (202) 208-6925 for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat at (202) 501—4755. Please
cite FAR case FAR case 2009-013.

SUPPLEMENTARY INFORMATION:
A. Background

The Buy American Act does not apply
with respect to articles, materials, or
supplies if articles, materials, or
supplies of the class or kind to be
acquired, either as end items or
components, are not mined, produced,
or manufactured in the United States in
sufficient and reasonably available
commercial quantities and of a
satisfactory quality.

A nonavailability determination has
been made for the articles listed in FAR
25.104(a). As stated at FAR 25.103, this
determination does not necessarily
mean that there is no domestic source
for the listed items, but that domestic
sources can only meet 50 percent or less
of total U.S. Government and
nongovernment demand.

Before acquisition of an article on the
list, the procuring agency is responsible
for conducting market research
appropriate to the circumstances,
including seeking domestic sources.
This applies to acquisition of an article
as—

(A) An end product; or

(B) A significant component (valued
at more than 50 percent of the value of
all the components).

The class determination for articles on
the list does not apply if the contracting
officer learns at any time before the time
designated for receipt of bids in sealed
bidding or final offers in negotiation
that an article on the list is available
domestically in sufficient and
reasonably available commercial
quantities of a satisfactory quality to
meet the requirements of the
solicitation.

The head of the contracting activity
may make an individual determination
that an article, material, or supply is not
mined, produced, or manufactured in
the United States in sufficient and
reasonably available commercial
quantities of a satisfactory quality. If the
contracting officer considers that the
nonavailability of an article is likely to
affect future acquisitions, the
contracting officer may submit a copy of
the determination and supporting
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documentation to the appropriate
council identified in FAR 1.201-1, in
accordance with agency procedures, for
possible addition to the list in FAR
25.104.

1. Proposed Additions to List

Accordingly, the Defense Supply
Center Philadelphia (DSCP), a field
activity of the Defense Logistics Agency
(DLA), has requested addition of yeast
(active dry and instant active dry) and
canned pineapple. The results of DSCP
market research are summarized as
follows:

a. Active Dry Yeast and Instant Active
Dry Yeasts. Through contacts with
industry, reviews of customer
requirements and an analysis of market
availability, DSCP has determined that
there are no domestic sources for active
dry yeast and instant active dry yeast.
All production domestically of active
dry yeast and instant active dry yeast
has ceased with processing shifted to
production facilities in Mexico and
Canada. Active dry yeast and instant
active dry yeast are key ingredients in
the baking of fresh bread and yeast-
raised products. Contact was made with
DSCP’s customers, and all have stated
that there are no acceptable alternatives
to the active dry yeast and instant active
dry yeast, items that are fundamental in
the preparation of quick breads, white
breads, rolls, variety grain breads,
specialty breads, and yeast-raised

products such as donuts and sweet rolls.

b. Pineapple, Solid Pack, Canned.
There are no longer any domestic
sources for canned pineapple in its
various solid pack forms, including
rings, chunks, tidbits, and crushed. The
last domestic source closed its only
plant in June 2007. Domestic canned
pineapple has been supplanted by
cheaper, imported products. Canned
pineapple is used on the menus of the
U.S. Military Services and as an
ingredient in certain recipes. While it
has been used by the military
worldwide, it is especially important to
customers, such as Navy ships, that
need a longer shelf life item because
they have limited access to fresh fruits.

2. Proposed Revision of List

A previous FAR Case, 2003-007,
added to the list at FAR 25.104(a) an
article titled “modacrylic fur ruff”” (69
FR 34241, June 18, 2004). This addition
was based upon a domestic
nonavailability determination approved
by the Under Secretary of Defense
(Acquisition, Technology and Logistics)
dated December 11, 2002, for
modacrylic fiber. Therefore, this rule
proposes to correct the listing to read

“modacrylic fiber” in lieu of
“modacrylic fur ruff.”

3. Publication of List for Comment

In addition, FAR 25.104(b) requires
publication of the list of nonavailable
articles for public comment in the
Federal Register no less frequently than
once every five years. The list was last
published for comment on May 18, 2004
(69 FR 28104) (FAR Case 2004—024).
The Councils are seeking comment on
whether some articles on the list should
be removed because they are now
mined, produced, or manufactured in
the United States in sufficient and
reasonably available commercial
quantities and of a satisfactory quality.
Specific information with regard to
domestic production capacity in
relation to U.S. Government and
nongovernment demand and the quality
of domestically produced items would
be most helpful in determining whether
articles should remain on or be removed
from the list. A sources-sought notice
will also be published in FedBizOpps in
an effort to increase the awareness of
this request.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The Councils do not expect this
proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because the
Councils do not expect that there are
domestic small businesses that can
fulfill the Government’s requirements
for the proposed added items. An Initial
Regulatory Flexibility Analysis has,
therefore, not been performed. We invite
comments from small businesses and
other interested parties. The Councils
will consider comments from small
entities concerning the affected FAR
Part 25 in accordance with 5 U.S.C. 610.
Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq. (FAR case 2009-013),
in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. Chapter 35,
et seq.

List of Subjects in 48 CFR Part 25
Government procurement.
Dated: July 22, 2009.

Al Matera,

Director, Office of Acquisition Policy.
Therefore, DoD, GSA, and NASA

propose amending 48 CFR part 25 as set
forth below:

PART 25—FOREIGN ACQUISITION

1. The authority citation for 48 CFR
part 25 continues to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

25.104 [Amended]

2. Amend section 25.104 by removing
from paragraph (a) “Modacrylic fur ruff”
and adding ‘“Modacrylic fiber” in its
place, and by adding, in alphabetical
order, “Pineapple, canned” and “Yeast,
active dry and instant active dry”.

[FR Doc. E9—18992 Filed 8-6-09; 8:45 am]
BILLING CODE 6820-EP—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[Docket No. FWS—R9-MB-2009-0003;
91200-1231-9BPP]

RIN 1018-AW46

Migratory Bird Hunting; Approval of
Tungsten-Iron-Fluoropolymer Shot
Alloys as Nontoxic for Hunting
Waterfowl and Coots; Availability of
Draft Environmental Assessment

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; availability of
draft environmental assessment.

SUMMARY: We, the U.S. Fish and
Wildlife Service propose to approve
tungsten-iron-fluoropolymer shot alloys
for hunting waterfowl and coots. We
published an advance notice of
proposed rulemaking for this group of
alloys in the Federal Register on March
3, 2009, under RIN 1018—-AW46 (74 FR
9207). Having completed our review of
the application materials, we have
concluded that these alloys are very
unlikely to adversely affect fish,
wildlife, or their habitats.

DATES: Send comments on this proposal
and/or the associated Draft
Environmental Assessment by
September 8, 2009.

ADDRESSES: Draft Environmental
Assessment: You may obtain a copy of
the draft environmental assessment
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online at http://www.regulations.gov or
by contacting the person listed under
FOR FURTHER INFORMATION CONTACT.
Written Comments: You may submit
comments on the proposed rule by one
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket Number FWS—-R9-MB-2009-
0003.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: RIN 1018—
AW46; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, Suite
222; Arlington, VA 22203-1610.

We will not accept e-mails or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide (see the Public
Comments section below for more
information).

FOR FURTHER INFORMATION CONTACT:
George T. Allen, Division of Migratory
Bird Management, 703—-358—-1825.
SUPPLEMENTARY INFORMATION:

Background

The Migratory Bird Treaty Act of 1918
(Act) (16 U.S.C. 703-711) and the Fish
and Wildlife Improvement Act of 1978
(16 U.S.C. 712) implement migratory
bird treaties between the United States
and Great Britain for Canada (1916,
amended), Mexico (1936, amended),
Japan (1972, amended), and Russia
(then the Soviet Union, 1978). These
treaties protect certain migratory birds
from take, except as permitted under the
Acts. The Acts authorize the Secretary
of the Interior to regulate take of
migratory birds in the United States.
Under this authority, we control
hunting of migratory game birds through
regulations in 50 CFR part 20.

Deposition of toxic shot and release of
toxic shot components in waterfowl
hunting locations are potentially
harmful to many organisms. Research
has shown that ingested spent lead shot
causes significant mortality in migratory
birds. Since the mid-1970s, we have
sought to identify shot types that do not
pose significant toxicity hazards to
migratory birds or other wildlife. We
addressed lead poisoning in waterfowl
in an Environmental Impact Statement
(EIS) in 1976, and again in a 1986
supplemental EIS. The 1986 document
provided the scientific justification for a
ban on the use of lead shot and the
subsequent approval of steel shot for
hunting waterfowl and coots that began
that year, with a complete ban of lead
for waterfowl and coot hunting in 1991.
We have continued to consider other

potential candidates for approval as
nontoxic shot. We are obligated to
review applications for approval of
alternative shot types as nontoxic for
hunting waterfowl and coots.

Tundra Composites, LLC, seeks
approval of Tungsten-Iron-
Fluoropolymer (TIF) shot alloys of 41.5
to 95.2 percent tungsten, 1.5 to 52.0
percent steel, and 3.5 to 8.0 percent
fluoropolymer by weight as nontoxic.
The tungsten and iron in this shot type
have already been approved in other
nontoxic shot types. The applicant did
a worst-case evaluation of the potential
impacts of the fluoropolymer on fish,
wildlife, and their habitats.

The data from the applicant indicate
that the tungsten-iron-fluoropolymer
alloys will be nontoxic when ingested
by waterfowl, and should not pose a
significant danger to migratory birds,
other wildlife, or their habitats. We
conclude that they raise no particular
concerns about deposition in the
environment or about ingestion by
waterfowl or predators.

Many hunters believe that some
nontoxic shot types do not compare
favorably to lead and that they may
damage some shotgun barrels, and a
small percentage of hunters have not
complied with nontoxic shot
regulations. Allowing use of additional
nontoxic shot types may encourage
greater hunter compliance and
participation with nontoxic shot
requirements and discourage the use of
lead shot. The use of nontoxic shot for
waterfowl hunting increased after the
ban on lead shot (Anderson et al. 2000),
but we believe that compliance will
continue to increase with the
availability and approval of other
nontoxic shot types. Increased use of
nontoxic shot will enhance protection of
migratory waterfowl and their habitats.
More important, however, is that the
Fish and Wildlife Service is obligated to
consider all complete nontoxic shot
submissions.

We have reviewed the shot under the
criteria in Tier 1 of the revised nontoxic
shot approval procedures contained in
50 CFR 20.134 for permanent approval
of shot as nontoxic for hunting
waterfowl and coots. We propose to
amend 50 CFR 20.21 (j) to add TIF shot
to the list of the approved types of shot
for waterfowl and coot hunting.

Affected Environment

Waterfowl Populations

In 2008, in the Waterfow] Breeding
Population and Habitat Survey
traditional survey area (strata 1-18, 20—
50, and 75-77), the total duck
population estimate was 37.3 £ with a

standard error of 0.6 million birds. This
was 9% lower than last year’s estimate
of 41.2 £ 0.7 million birds, but 11%
above the 1955—-2007 long-term average.
Mallard (Anas platyrhynchos)
abundance was 7.7 £ 0.3 million birds,
similar to last year’s estimate of 8.3 £ 0.3
million birds and to the long-term
average. Blue-winged teal (A. discors)
estimated abundance was 6.6 £ 0.3
million birds similar to last year’s
estimate of 6.7 + 0.4 million birds, and
45% above the long-term average.
Estimated abundances of gadwall (A.
strepera; 2.7 £ 0.2 million) and northern
shovelers (A. clypeata; 3.5 + 0.2 million)
were lower than those of last year
(—19% and —23%, respectively), but
both remained 56% above their long-
term averages. Estimated abundance of
American wigeon (A. americana; 2.5 £
0.2 million) was similar to the 2007
estimate and the long-term average.
Estimated abundances of green-winged
teal (A. crecca; 3.0 £ 0.2 million) and
redheads (Aythya americana; 1.1 £0.1
million) were similar to last year’s, but
were each more than 50% above their
long-term averages. The redhead and
green-winged teal estimates were the
highest and the second highest ever for
the traditional survey area. The
canvasback (A. valisineria) estimate of
0.5 £ 0.05 million was down 44%
relative to 2007’s record high, and 14%
below the long-term average. Northern
pintails (Anas acuta; 2.6 + 0.1 million)
were 22% below last year’s estimate and
36% below their long-term average. The
estimate for scaup (Aythya affinis and
A. marila combined), 3.7 £ 0.2 million,
was similar to that of 2007 and 27%
below the long-term average.

Habitats

Habitat conditions during the 2008
Waterfowl] Breeding Population and
Habitat Survey were characterized in
many areas by a delayed spring
compared to several preceding years.
Drought in many parts of the traditional
survey area contrasted sharply with
record snow and rainfall in the eastern
survey area. The total pond estimate for
Prairie Canada and the United States
combined was 4.4 + 0.2 million ponds,
37% below last year’s estimate of 7.0 +
0.3 million ponds and 10% lower than
the long-term average of 4.9 £0.03
million ponds. The 2008 estimate of
ponds in Prairie Canada was 3.1+ 0.1
million. This was a 39% decrease from
last year’s estimate (5.0 = 0.3 million),
and 11% below the 1955-2007 average
(3.4 £0.03 million). The 2008 pond
estimate for the north-central United
States (1.4 + 0.1 million) was 30% lower
than last year’s estimate (2.0 £0.1
million) and 11% below the long-term
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average (1.5 £ 0.02 million). The
projected mallard fall-flight index was
9.2 + 0.8 million, similar to the 2007
estimate of 10.9 + 1.0 million birds. The
eastern survey area was restratified in
2005 and is now composed of strata 51—
72. Estimates of mallards, scaup, scoters
(black [Melanitta nigral, white-winged
[M. fuscal, and surf [M. perspicillatal),
green-winged teal, American wigeon,
bufflehead (B. albeola), American black
duck (A. rubripes), ring-necked duck
(Aythya collaris), mergansers (red-

breasted [Mergus serrator], common [M.
merganser], and hooded [Lophodytes
cucullatus]), and goldeneye (common
[Bucephala clangula] and Barrow’s [B.
islandical) all were similar to their 2007
estimates and long-term averages.

Characterization of the Shot Type

Tungsten-Iron-Fluoropolymer shot
has a density ranging from 8.0 to 12.5
grams per cubic centimeter (g/cm3), and
is corrosion resistant and magnetic.
Tundra Composites estimates that the
volume of TIF shot for use in hunting

migratory birds in the United States will
be approximately 330,000 pounds
(150,000 kilograms, kg) per year.

The 8.0 g/cm? alloy is approximately
the same density as steel. The other
alloys are increasingly greater in
sectional density. The steel in the alloys
contains up to 1.3% manganese, 1.2%
silicon, and 1.2% carbon by weight. The
shot may have a very fine residual
coating of mica from production. We
expect the environmental and health
effects of the mica to be negligible.

TABLE 1—COMPOSITION OF TIF SHOT ALLOYS

Alloy Density Percent Percent Percent
(g/cms) tungsten steel fluoropolymer
8.0 41.5-50.6 41.6-52.0 6.1-8.0
9.5 61.0-68.7 24.8-34.0 5.0-6.6
11.0 75.2-81.8 12.5-20.5 4.3-5.7
12.5 85.9-96.0 1.0-10.3 3.8-5.2

*The steel contains no more than 0.25% chromium, 0.20% copper, and 0.20% nickel. In the alloys, these percentages are no more than

0.13%, 0.1%, and 0.1%, respectively.

Environmental Fate of the Tungsten
and Iron in TIF Shot

The tungsten and the iron in these
alloys have been approved in other
nontoxic shot types (see “Impact of
Approval of the Shot Type”), and the
submitters asserted that the alloys pose
no adverse toxicological risks to
waterfowl or other forms of terrestrial or
aquatic life. The metals in the alloys are
insoluble under normal hot and cold.
Neither manufacturing the shot nor
firing shotshells containing the shot will
alter the metals or the fluoropolymer, or
change how they dissolve in the
environment.

Possible Environmental Concentrations
for the Manganese and Silicon and
Fluoropolymer in TIF Shot in
Terrestrial Systems

Calculation of the estimated
environmental concentration (EEC) of a
candidate shot in a terrestrial ecosystem
is based on 69,000 shot per hectare (ha)
(50 CFR 20.134). These calculations
assume that the shot dissolves promptly
and completely after deposition.
Because the tungsten and iron have
been approved in other nontoxic shot
types, we focus on the manganese and
silicon in the alloys.

The EEC for the manganese in TIF
shot would be approximately 0.11 parts
per million. The maximum increase in
environmental concentration for
manganese in terrestrial settings would
be 23.1 micrograms per liter. If the shot
were completely dissolved or eroded,
the EEC in soil is much less than the
50th percentile of typical background

concentrations for manganese in soils of
the United States.

If totally dissolved, the shot would
produce a silicon concentration of
0.1082 parts per million (ppm), or 0.07
kg/ha/year. Silicon is not found free in
nature, but combines with oxygen and
other elements in nature to form
silicates (LANL 2003; USGS 2009).
Silicates constitute more than 25% of
the Earth’s crust (USGS 2009). Sand,
quartz, rock crystal, amethyst, agate,
flint, jasper, and opal are some of the
forms in which the oxide appears
(LANL 2003). Thus, the silicon from TIF
shot would be insignificant.

Possible Environmental Concentrations
for the Manganese, Silicon, and
Fluoropolymer in the TIF Shot in
Aquatic Systems

The EEC for water assumes that
69,000 number 4 shot are completely
dissolved in 1 ha of water 30.48
centimeters deep. The submitter then
calculates the concentration of each
metal in the shot if the shot pellets
dissolve completely. The analyses
assume complete dissolution of the shot
type containing the highest proportion
of each metal in the range of alloys
submitted.

The maximum EEC for manganese is
23.1 ppm. There are no U.S.
Environmental Protection Agency (EPA)
acute or chronic quality criteria
available for manganese for freshwater
or saltwater. However, the State of
Colorado has acute and chronic
freshwater quality criteria for
manganese of 2,986 ppm and 1,650
ppm, respectively (assuming a hardness

of 100 mg/L as CaCO3). The manganese
from TIF shot would lead to a fraction
of these concentrations, so we believe
that the manganese from TIF shot will
not pose a threat to the environment.

The EEC for silicon from TIF shot
would be 21.4 ppm. The EPA has set no
acute or chronic criteria for silicon in
freshwater or saltwater. Furthermore,
silicates are commonly present in many
soils and sediments.

For the fluoropolymer in the shot, the
EEC in aquatic systems would be 273.1
ppm. We believe this value has little
meaning, given the insolubility of the
fluoropolymer.

In Vitro Solubility Evaluation of TIF
Shot

When nontoxic shot is ingested by
waterfowl, both physical breakup of the
shot and dissolution of the metals that
comprise the shot may occur in the
highly acidic environment of the
gizzard. In addition to the standard Tier
1 application information (50 CFR
20.134), Tundra Composites provided
the results of an in vitro gizzard
simulation test conducted to quantify
the release of metals in solution under
the prevailing pH conditions of the
avian gizzard. The metal concentrations
released during the simulation test
were, in turn, compared to known levels
of metals that cause toxicity in
waterfowl. The evaluation followed the
methodology of Kimball and Munir
(1971) as closely as possible.

The test solution pH averaged 2.01
over the 14-day test period and the
average temperature of the digestion
solution averaged 41.8 °C. In the test,
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the average amount of nickel, copper,
and chromium released from 8 TIF shot/
day was 0.037 mg, 0.017 mg, and 0.024
mg, respectively.

It is reasonable to expect that if the in
vitro gizzard simulation test conditions
had degraded the fluoropolymer in the
TIF shot, fluoride would be present in
the digestion solution. However, the
fluoropolymer present in TIF shot is
extremely resistant to degradation. The
formation of hazardous decomposition
by-products from the fluoropolymer
occurs only at temperatures over 300 °C.
A representative fluoropolymer,
polytetrafluoroethylene, will endure 260
°C for more than 2 years until failure
due to degradation (Imbalzano 1991).
The applicant concluded that the
fluoride concentrations in the solution
were background levels of fluoride in
the digestion solution, rather than a
decomposition by-product of the
fluoropolymer. This conclusion was
supported by the variability and lack of
a trend in the estimated fluoride
concentrations (Day 0 concentrations
were greater than Day 14
concentrations). Perfluorooctanoic acid
(PFOA) is not used in the manufacture
or formulation of the fluoropolymer
present in TIF shot because it has been
identified as a persistent global
contaminant (EPA 2003).

The testing completed by the
applicant indicates that TIF shot is
highly resistant to degradation, and
poses little risk to waterfow] or other
biota if ingested in the field. The slow
breakdown of the shot only permits
metals to be released at concentrations
that are substantially below toxic levels
of concern in waterfowl. Furthermore,
the fluoropolymer present in TIF shot
will not degrade if ingested by
waterfowl.

Impacts of Approval of the Shot Type

Effects of the Metals

We have previously assessed and
approved various alloys containing
tungsten, and/or iron as nontoxic for
hunting waterfowl (e.g. 66 FR 737,
January 4, 2001; 68 FR 1388, January 10,
2003; 69 FR 48163, August 9, 2004; 70
FR 49194, August 23, 2005; and 71 FR
4294, January 26, 2006). We have
approved alloys of almost 100% of both
tungsten and iron. Approval of TIF
alloys raises no new concerns about
approval of the tungsten or the iron in
TIF shot.

Manganese

Manganese is an essential nutrient for
both plants and animals. In animals,
manganese is associated with growth,
normal functioning of the central

nervous system, and reproductive
function. In plants, manganese is
essential for the oxidation-reduction
process (EPA 2007). Manganese
compounds are important soil
constituents, and the 50th percentile of
typical background concentrations for
manganese range from 400 kg dry
weight in eastern U.S. soils to 600 kg
dry weight in western U.S. soils.

One number 4 TIF shot contains
approximately 0.001 gram of
manganese. The geometric mean of
avian No Observed Adverse Effect Level
(NOAEL) values for reproduction and
growth that were identified by the EPA
in its derivation of an Ecological Soil
Screening Level (Eco-SSL) for
manganese was 179 kg of body weight
per day (EPA 2007). Based upon the
avian NOAEL of 179 milligrams of
manganese per kilogram of body weight
per day, a 2-kg bird could safely
consume about 352 TIF shot per day
without suffering from the consumption
of the shot. Similarly for mammals, the
geometric mean of mammalian NOAEL
values for reproduction and growth that
were identified by the EPA in its
derivation of an Eco-SSL for manganese
was 51.5 milligrams of manganese per
kilogram of body weight per day (EPA
2007). Based upon the mammalian
NOAEL of 51.5 milligrams of manganese
per kilogram of body weight per day, a
1-kg mammal could safely consume
approximately 50 TIF shot per day
without suffering manganese toxicosis.

There are no EPA acute or chronic or
freshwater saltwater criteria for
manganese. However, Colorado acute
and chronic freshwater criteria are 2,986
micrograms per liter and 1,650
micrograms per liter, respectively
(assuming a hardness of 100 milligrams
per liter as CaCOs) (5 CCR 1002-31).
The aquatic EEC for manganese is 23.1
micrograms per liter when we assume
complete dissolution of the 69,000 shot
in 1 ha of water 30.48 cm deep.
Therefore, the manganese from TIF shot
should not pose an environmental
problem in aquatic environments.

Based upon available NOAEL values,
birds and mammals would have to
ingest in excess of 50 TIF shot per day
before manganese toxicosis could occur.
Assuming complete erosion of all shot,
the EEC of manganese in soil is much
less than the 50th percentile of typical
background concentrations for
manganese in soils of the United States.
The EEC for manganese is well below
both the acute and chronic criteria for
freshwater from the State of Colorado,
assuming complete dissolution of the
shot. In sum, the manganese in TIF shot
will result in very minimal estimated

exposure concentrations to wetland
biota.

Nickel

No reproductive or other effects were
observed in mallards consuming the
equivalent of 102 milligrams of nickel as
nickel sulfate each day for 90 days
(Eastin and O’Shea 1981). Therefore, the
0.037 milligram of nickel released from
8 TIF shot per day will pose no risk of
adverse effects to waterfowl. In
addition, metallic nickel likely is
absorbed less from the gastrointestinal
tract than is the nickel sulfate used in
the mallard reproduction study.

Copper

The maximum tolerable level of
dietary copper during the long-term
growth of chickens and turkeys has been
reported to be 300 kg (CMTA 1980). At
the maximum tolerable level for chronic
exposure of 300 kg for poultry, a 1.8-kg
chicken consuming 100 g of food per
day (Morck and Austic 1981) would
consume 30 mg copper per day (16.7
milligrams of copper per kilogram of
body weight per day). Since the average
amount of copper released from 8 TIF
shot per day would be 0.017 mg, a bird
would have to ingest in excess of 1000
TIF shot to exceed the maximum
tolerable level.

Dietary levels of 10.0 mg
chromium(III)/kilogram for 10 weeks
depressed survival in young black ducks
(Haseltine et al. 1985), but no adverse
effects were observed in chickens
exposed to 100 ppm dietary
chromium(VI) in a 32-day study
(Rosomer et al. 1961). Therefore, the
average amount of chromium released
from 8 TIF shot/day of 0.024 mg will
pose no risk of adverse effects to
waterfowl.

Effects of Silicon

We found no data for assessing acute
or chronic toxicity of the silicon present
in TIF shot. EPA has not set acute or
chronic criteria for silicon in aquatic
systems. However, silicon compounds
are so widespread in nature, and we
think it highly likely that sediments
consumed incidentally by waterfowl
contain silicates.

Silicon is not found free in nature, but
silicates constitute more than 25% of
the Earth’s crust (USGS 2009), in sand,
quartz, rock crystal, amethyst, agate,
flint, jasper, and opal, among other
rocks. Granite, hornblende, asbestos,
feldspar, clay, and mica are among the
numerous silicate minerals.

Effects of the Fluoropolymer

No data are available on acute or
chronic toxicity of the fluoropolymer
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used in the TIF alloys. However,
fluorinated organic polymers are very
stable and resistant to hydrolysis
(Danish Ministry of the Environment
2004). An in vitro gizzard simulation
test conducted with 8.0 g/cm3 TIF shot
showed that the fluoropolymer used in
the alloys will not degrade if ingested by
waterfowl. Exposure to stable
fluoropolymers does not give rise to
increased free fluoride concentration in
the blood in humans (Danish Ministry
of the Environment 2004).

Based on the information provided by
the applicant and our assessment, we
have little concern for problems due to
organisms ingesting TIF shot or from
dissolution of the shot in aquatic
settings.

Effects of the Approval on Migratory
Waterfowl

Allowing use of additional nontoxic
shot types may encourage greater hunter
compliance and participation with
nontoxic shot requirements and
discourage the use of lead shot.
Furnishing additional approved
nontoxic shot types will likely further
reduce the use of lead shot. Thus,
approving additional nontoxic shot
types will likely result in a minor
positive long-term impact on waterfowl
and wetland habitats.

Effects on Endangered and Threatened
Species

The impact on endangered and
threatened species of approval of the
TIF alloys would be very small, but
positive. The metals in TIF alloys have
been approved in other nontoxic shot
types, and we believe that the
fluoropolymer is highly unlikely to
adversely affect animals that consume
the shot or habitats in which the shot
might be used. We see no potential
effects on threatened or endangered
species due to approval of these alloys.

We obtained a biological opinion
pursuant to section 7 of the ESA prior
to establishing the seasonal hunting
regulations. The hunting regulations
promulgated as a result of this
consultation remove and alleviate
chances of conflict between migratory
bird hunting and endangered and
threatened species.

Effects on Ecosystems

Previously approved shot types have
been shown in test results to be
nontoxic to the migratory bird resource,
and we believe that they cause no
adverse impact on ecosystems. There is
concern, however, about noncompliance
and potential ecosystem effects. The use
of lead shot has a negative impact on
wetland ecosystems due to the erosion

of shot, causing sediment/soil and water
contamination and the direct ingestion
of shot by aquatic and predatory
animals. Though we believe
noncompliance is of concern, approval
of the TIF alloys will have little impact
on the resource.

Cumulative Impacts

We foresee no negative cumulative
impacts of approval of the TIF alloys for
waterfowl hunting. Their approval may
help to further reduce the negative
impacts of the use of lead shot for
hunting waterfowl and coots. We
believe the impacts of approval of TIF
shot for waterfow] hunting in the United
States should be positive.

Summary

Previous assessments of nontoxic shot
types indicated that the iron and the
tungsten from shot alloys should not
harm aquatic or terrestrial systems. The
solubility testing of TIF shot indicated
that the negligible release of the metals
from TIF shot (including the trace
amounts of chromium, copper, and
nickel released at low pH) will not be
a hazard to aquatic systems or to biota.
For these reasons, and in accordance
with 50 CFR 20.134, we propose to
approve TIF shot as nontoxic for
hunting waterfowl and coots, and
propose to amend 50 CFR 20.21(j)
accordingly. Our approval is based on
the toxicological report, acute toxicity
studies, reproductive/chronic toxicity
studies, and other published research.
The available information indicates that
the TIF alloys should be nontoxic when
ingested by waterfowl and that they
pose no significant danger to migratory
birds, other wildlife, or their habitats.

Literature Cited

For a complete list of the literature
cited in this proposed rule, contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Public Comments

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We will not accept
comments sent by e-mail or fax or to an
address not listed in the ADDRESSES
section.

If you submit a comment via http://
www.regulations.gov, your entire
comment, including any personal
identifying information, will be posted
on the Web site. If you submit a
hardcopy comment that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot

guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov.

Required Determinations

Regulatory Planning and Review (E.O.
12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under E.O. 12866. OMB
bases its determination upon the
following four criteria:

a. Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

b. Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

c. Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

d. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities. The rule
would allow small entities to continue
actions they have been able to take
under the regulations—actions
specifically designed to improve the
economic viability of those entities—
and, therefore, will not significantly
affect them economically. We certify
that because this rule will not have a
significant economic effect on a
substantial number of small entities, a
regulatory flexibility analysis is not
required.
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This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)).

a. This rule will not have an annual
effect on the economy of $100 million
or more.

b. This rule will not cause a major
increase in costs or prices for
consumers; individual industries;
Federal, State, Tribal, or local
government agencies; or geographic
regions.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely’” affect small governments. A
small government agency plan is not
required. Actions under the regulation
will not affect small government
activities in any significant way.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It will not be a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, this
rule does not have significant takings
implications. A takings implication
assessment is not required. This rule
does not contain a provision for taking
of private property.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a Federalism assessment
under E.O. 13132. It will not interfere
with the ability of States to manage
themselves or their funds.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of E.O. 12988.

Paperwork Reduction Act

This proposed rule does not contain
any new collections of information that
require approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.). An agency may not
conduct or sponsor and a person is not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.
OMB has approved our collection of
information associated with
applications for approval of nontoxic
shot (50 CFR 20.134) and assigned OMB
Control Number 1018-0067, which
expires April 30, 2012.

National Environmental Policy Act

Our Draft Environmental Assessment
is part of the administrative record for
this proposed regulations change. In
accordance with the National
Environmental Policy Act (NEPA, 42
U.S.C. 4321 et seq. and Part 516 of the
U.S. Department of the Interior Manual
(516 DM), approval of TIF alloys will
not have a significant effect on the
quality of the human environment, nor
would it involve unresolved conflicts
concerning alternative uses of available
resources. Therefore, preparation of an
Environmental Impact Statement (ELS)
is not required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, we have
evaluated potential effects on federally
recognized Indian Tribes and have
determined that there are no potential
effects. This rule will not interfere with
the ability of Tribes to manage
themselves or their funds or to regulate
migratory bird activities on Tribal lands.

Energy Supply, Distribution, or Use
(E.O. 13211)

On May 18, 2001, the President issued
E.O. 13211 addressing regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements

of Energy Effects when undertaking
certain actions. This rule change will
not be a significant regulatory action
under E.O. 12866, nor would it
significantly affect energy supplies,
distribution, or use. This action will not
be a significant energy action, and no
Statement of Energy Effects is required.

Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out * * * is not
likely to jeopardize the continued
existence of any endangered species or
threatened species or result in the
destruction or adverse modification of
[critical] habitat” (16 U.S.C. 1536(a)(2)).
We have concluded that the regulation
change will not affect listed species.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

For the reasons discussed in the
preamble, we propose to amend part 20,
subchapter B, chapter I of title 50 of the
Code of Federal Regulations as follows:

PART 20—[AMENDED]

1. The authority citation for part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755, 16 U.S.C. 703-712; Fish and
Wildlife Act of 1956, 16 U.S.C. 742a—j; Public
Law 106—108, 113 Stat. 1491, Note Following
16 U.S.C. 703.

2. Amend § 20.21 by revising
paragraph (j) to read as follows:

§20.21 What hunting methods are illegal?

* * * *

(j)(1) While possessing loose shot for
muzzle loading or shotshells containing
other than the following approved shot
types.

Approved shot type *

Percent composition by weight

Field testing device **

Bismuth-tin
Iron (steel)
Iron-tungsten
Iron-tungsten-nickel ...
Tungsten-bronze

Tungsten-iron-copper-nickel ...............

Tungsten-matrixX ......cccccceeeiereeinennnns

97 bismuth, and 3 tin
iron and carbon ........c.cccceeiiiiniiie e,
any proportion of tungsten, and >1 iron
21 iron, any proportion of tungsten, and up to 40 nickel
51.1 tungsten, 44.4 copper, 3.9 tin, and 0.6 iron, or 60 tungsten, 35.1 cop-

per, 3.9 tin, and 1 iron.
40-76 tungsten, 10-37 iron, 9—16 copper, and 5-7 nickel

95.9 tungsten, 4.1 polymer

Hot Shot.®***

Magnet or Hot Shot.®
Magnet or Hot Shot.®
Magnet or Hot Shot.®
Rare Earth Magnet.

Hot Shot® or Rare Earth
Magnet.
Hot Shot.®
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Approved shot type * Percent composition by weight Field testing device **
Tungsten-polymer ........ccccceenivrceennn. 95.5 tungsten, 4.5 Nylon 6 Or 11 ..o Hot Shot.®
Tungsten-tin-iron .........ccccoeeeeeeieeeennes any proportions of tungsten and tin, and 21 iron ........cc.cccoooeviiiiienieeneeee. Magnet or Hot Shot.®
Tungsten-tin-bismuth ...... 49-71 tungsten, 29-51 tin; 0.5-6.5 bismuth, and 0.8 iron .. .. | Rare Earth Magnet.
Tungsten-tin-iron-nickel .. 65 tungsten, 21.8 tin, 10.4 iron, and 2.8 nickel ..........ccccevieeeennee .. | Magnet.

Tungsten-iron-polymer ..........cccccceeuee. 41.5-95.2 tungsten, 1.5-52.0 iron, and 3.5-8.0 fluoropolymer .................... Magnet or Hot Shot.®

*Coatings of copper, nickel, tin, zinc, zinc chloride, and zinc chrome on approved nontoxic shot types also are approved.
**The information in the “Field Testing Device” column is strictly informational, not regulatory.
***The "HOT*SHOT” field testing device is from Stream Systems of Concord, CA.

(2) Each approved shot type must and any other species that make up Dated: July 30, 2009.

contain less than 1 percent residual lead aggregate bag limits with these Will Shafroth,

(see §20.134). migratory game birds during concurrent  Assistant Secretary for Fish and Wildlife and
(3) This shot type restriction applies seasons in areas described in §20.108 as  Parks.

to the taking of ducks, geese (including  ,ontoxic shot zones. [FR Doc. E9—18985 Filed 8-6—09; 8:45 am]

brant), swans, coots (Fulica americana), BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

RECOVERY ACCOUNTABILITY AND
TRANSPARENCY BOARD

Proposed Information Collection
Activities

ACTION: Notice and request for
comments.

SUMMARY: The Recovery Accountability
and Transparency Board (Board) invites
comments on the proposed information
collection request as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before October
6, 2009.
ADDRESSES: Send all comments to
Jennifer Dure, Office of General
Counsel, Recovery Accountability and
Transparency Board, 1717 Pennsylvania
Avenue, NW., Suite 700, Washington,
DC 20006.
SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13, section 2,
109 Stat. 163 (1995) (codified as revised
at 44 U.S.C. 3501-3520), and its
implementing regulations, 5 CFR Part
1320, require Federal agencies to
provide 60 days’ notice to the public for
comment on information collection
activities before seeking approval of
such activities by the Office of
Management and Budget (OMB).
Specifically, the Board invites interested
respondents to comment on the
following summary of proposed
information collection activities
regarding (i) Whether the information
collection activities are necessary for the
Board to properly execute its functions;
(ii) the accuracy of the Board’s estimates
of the burden of the information
collection activities; (iii) ways for the
Board to enhance the quality, utility,
and clarity of the information being
collected; and (iv) ways for the Board to
minimize the burden of information
collection activities on the public.
Below is a brief summary of the
proposed information collection:

Title of Collection: Section 1512 Data
Standards.

OMB Control No.: 0430-0001.

Description: The American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5, 123 Stat. 115 (2009)) (the
Recovery Act) established the Board and
required that the Board establish and
maintain a public-facing website to
track covered funds. Section 1512 of the
Recovery Act requires recipients of
Federal financial assistance—namely,
grants, cooperative agreements,
contracts and loans—to report on the
use of funds. These reports are to be
submitted to FederalReporting.gov, and
certain information from these reports
will later be posted on the public-facing
Web site Recovery.gov. More
specifically, as set forth in OMB’s June
22, 2009, Implementing Guidance for
the Reports on Use of Funds Pursuant
to the American Recovery and
Reinvestment Act of 2009 (OMB
Guidance):

Prime Recipients: The prime recipient
is ultimately responsible for the
reporting of all data required by section
1512 of the Recovery Act and the OMB
Guidance, including the Federal
Funding Accountability and
Transparency Act (FFATA) data
elements for the sub-recipients of the
prime recipient required under section
1512(c)(4). In addition, the prime
recipient must report three additional
data elements associated with any
vendors receiving funds from the prime
recipient for any payments greater than
$25,000. Specifically, the prime
recipient must report the identity of the
vendor by reporting the DUNS number,
the amount of the payment, and a
description of what was obtained in
exchange for the payment. If the vendor
does not have a DUNS number, then the
name and zip code of the vendor’s
headquarters will be used for
identification.

Sub-Recipients of the Prime Recipient:

The sub-recipients of the prime
recipient may be required by the prime
recipient to report the FFATA data
elements required under section
1512(c)(4) for payments from the prime
recipient to the sub-recipient. The
reporting sub-recipients must also
report one data element associated with
any vendors receiving funds from that
sub-recipient. Specifically, the sub-
recipient must report, for any payments
greater than $25,000, the identity of the

vendor by reporting the DUNS number,
if available, or otherwise the name and
zip code of the vendor’s headquarters.
Required Data: Below are the basic
reporting requirements to be reported on
prime recipients, recipient vendors, sub-
recipients, and sub-recipient vendors.

Prime Recipient

. Federal Funding Agency Name
. Award identification
. Recipient DUNS
. Parent DUNS
. Recipient CCR information
. CFDA number, if applicable
. Recipient account number
. Project/grant period
. Award type, date, description, and
amount
10. Amount of Federal Recovery Act
funds expended to projects/
activities
11. Activity code and description
12. Project description and status
13. Job creation narrative and number
14. Infrastructure expenditures and
rationale, if applicable
15. Recipient primary place of
performance
16. Recipient area of benefit
17. Recipient officer names and
compensation (Top 5)
18. Total number and amount of small
sub-awards; less than $25,000
Recipient Vendor
1. DUNS or Name and zip code of
Headquarters (HQ)
2. Expenditure amount
3. Expenditure description
Sub-Recipient (also referred to as
FFATA Data Elements)
. Sub-recipient DUNS
. Sub-recipient CCR information
. Sub-recipient type
. Amount received by sub-recipient
. Amount awarded to sub-recipient
. Sub-award date
. Sub-award period
. Sub-recipient place of performance
. Sub-recipient area of benefit
0. Sub-recipient officer names and
compensation (Top 5)
Sub-Recipient Vendor
1. DUNS or Name and zip code of HQ
Affected Public: All recipients of
Recovery funds, as defined in section
1512(b)(1) of the Recovery Act.
Total Estimated Number of
Respondents: 248,275.
Frequency of Responses: Quarterly.
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Total Estimated Annual Burden
Hours: 1,489,650.

Ivan Flores,

Paralegal Specialist, Recovery Accountability
and Transparency Board.

[FR Doc. E9—-18933 Filed 8-6-09; 8:45 am]|
BILLING CODE 6820-GA-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0051]

Notice of Request for Extension of
Approval of an Information Collection;
Irradiation Phytosanitary Treatment of
Imported Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the use of irradiation as
a phytosanitary treatment of imported
fruits and vegetables.

DATES: We will consider all comments
that we receive on or before October 6,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2009-0051 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0051,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0051.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding regulations for
irradiation as a phytosanitary treatment
of imported fruits and vegetables,
contact Dr. Inder P. Gadh, Senior Risk
Manager—Treatments, Regulations,
Permits, and Manuals, PPQ, APHIS,
4700 River Road Unit 133, Riverdale,
MD 20737; (301) 734-0627. For copies
of more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION: Title:
Irradiation Phytosanitary Treatment of
Imported Fruits and Vegetables.

OMB Number: 0579-0155.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Plant Protection
Act (7 U.S.C. 7701 et seq.), the Animal
and Plant Health Inspection Service
(APHIS) is authorized, among other
things, to regulate the importation of
plants, plant products, including fruits
and vegetables, and other articles to
prevent the introduction of plant pests
and noxious weeds into the United
States.

Regulations governing the importation
of fruits and vegetables are set out in 7
CFR part 319. In accordance with the
regulations, some fruits and vegetables
from certain regions of the world must
be treated for insect pests in order to be
eligible for entry into the United States.

The regulations in 7 CFR part 305
provide for the use of irradiation as a
phytosanitary treatment for fruits and
vegetables imported into the United
States. The irradiation treatment
provides protection against all insect
pests including fruit flies, the mango
seed weevil, and others. It may be used
as an alternative to other approved
treatments for these pests in fruits and
vegetables, such as fumigation, cold
treatment, heat treatment, and other
techniques.

The regulations concerning
irradiation treatment involve the
collection of information, including a
compliance agreement, 24-hour
notification, labeling, dosimetry
recordings, requests for dosimetry
device approval, requests for facility
approval, trust fund agreement, and
annual work plan, as well as
recordkeeping.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information

collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.0015369 hours per response.

Respondents: Foreign plant protection
services, irradiation facility personnel,
importers.

Estimated annual number of
respondents: 93.

Estimated annual number of
responses per respondent: 433.76344.

Estimated annual number of
responses: 40,340.

Estimated total annual burden on
respondents: 62 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 3rd day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9—18987 Filed 8—-6—09; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Information
Collection for Determining Eligibility
for Free and Reduced Price Meals

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on a
proposed information collection for
determining eligibility for free and
reduced price meals and free milk in
schools. 7 CFR part 245 contains
information on Federal requirements
regarding the determination and
verification of eligibility for free and
reduced price meals. The provisions
also apply to the determination of
eligibility for free milk under the
Special Milk Program, OMB Number
0584—-0005 and are generally applicable
to the Child and Adult Care Food
Program, OMB Number 0584—0055 and
the Summer Food Service Program,
OMB Number 0584-0280 when
individual children’s eligibility must be
established. The current approval for
the information collection burden
associated with 7 CFR part 245 expires
on January 31, 2010. This proposed
collection is a revision of the currently
approved collection for determining
eligibility for free and reduced price
meals and free milk in schools and
concerns the collection of eligibility

information and verification
proceedings.

DATES: Written comments must be
submitted by October 6, 2009.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of collection of information on
those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology.

Comments may be sent to: Mrs. Lynn
Rodgers-Kuperman, Chief, Program
Analysis and Monitoring Branch, Child
Nutrition Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 638,
Alexandria, Virginia 22302. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All written comment(s) will be open
for public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101

TABLE 1—REPORTING

Park Center Drive, Room 640,
Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT: Mrs.
Lynn Rodgers-Kuperman at (703) 305—
2590.

SUPPLEMENTARY INFORMATION:

Title: Determining Eligibility for Free
and Reduced Price Meals.

OMB Number: 0584—0026.

Expiration Date: January 31, 2010.

Type of Request: Revision of a
currently approved collection.

Abstract: The Richard B. Russell
National School Lunch Act (NSLA), as
amended, authorizes the National
School Lunch Program (NSLP). All
schools participating in the National
School Lunch Program, OMB Number
0584-0006, Expiration May 31, 2012 or
School Breakfast Program, OMB
Number 0584—0012, Expiration May 31,
2012 must make free and reduced price
meals available to eligible children, and
all schools and institutions participating
in the free milk option of the School
Milk Program must make free milk
available for eligible children. The
instant information collection asks for
information about eligibility for
participation in the Programs indicated
above and verification procedures
employed by participating schools.

The affected public, estimated
number of respondents, frequency of
reporting, annual responses and burden
for reporting and recordkeeping are as
follows:

d) Number re- | (e) Est. total an-
: (b) Form (c) Number re- ( (f) Hours per | (g) Total burden
Affected public number spondents i@ggiﬁzgﬁr nual r(i)s(g?nses response (exf)
Reporting Burden
Individuals & Households .................. N/A ....... 8,600,000.00 1 8,600,000.00 5 4,300,000.00
State Agencies 56.00 6 336.00 3 1,008.00
SFA 20,858.00 11 229,438.00 .25 573,595.00
SChOOIS ..o 101,705.00 13 1,322,165 .08 1,057,732.00
Total oo | e 8,722,619.00 31 10,151,939 3.83 5,932,335.00
Summary of Reporting Burden .......... | ......... 8,722,619.00 31 10,151,939 284.54380 11,864,670.00
TABLE 2—RECORDKEEPING:
d) Number re- | (e) Est. total an-
: (b) Form (c) Number re- ( (f) Hours per | (g) Total burden
Affected public number spondents Sf;gggﬁfj epr?tr nual Eg)s(gc))nses response (exf)
Recordkeeping Burden
State AgencCies .......ccceevverieneeiienienns ‘ N/A ....... ‘ 48.00 1 48.00 .25 12.00
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TABLE 2—RECORDKEEPING:—Continued
d) Number re- | (e) Est. total an-
: (b) Form (c) Number re- ( (f) Hours per | (g) Total burden
Affected public number spondents i@gggﬁzgﬁr nual r(i)s(g?nses response (exf)
Total v | e, 48.00 1 48.00 .25 12.00
Summary of Recordkeeping Burden |  ............ 48.00 1 48.00 .25 12.00

Estimated Total for Reporting and
Recordkeeping Burden: 11,864,682,
Dated: August 3, 2009.
Julia Paradis,
Administrator, Food and Nutrition Service.
[FR Doc. E9-18994 Filed 8-6-09; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Request Revision
and Extension of a Currently Approved
Information Collection

AGENCY: National Agricultural Statistics
Service.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention the
National Agricultural Statistics Service
(NASS) to request revision and
extension of a currently approved
information collection, the Cold Storage
Survey. Revision to burden hours will
be needed due to changes in the size of
the target population, expected
increases in response rates, and modes
of data collection. The questionnaires
have had some minor modifications to
accommodate changes in the products
stored by the industry, and to make the
questionnaires easier to complete. The
entire target population for cold storage
operators will be contacted for this data
on a monthly basis. Fruit storage
operations are contacted on a seasonal
basis. The capacity survey is conduced
once every other year. These surveys are
voluntary, except for operations that
store certain manufactured dairy
products that are required by Public
Law No. 106-532 and 107-171 to
respond.

DATES: Comments on this notice must be
received by October 6, 2009 to be
assured of consideration.
ADDRESSES: You may submit comments,
identified by docket number 0535-0001,
by any of the following methods:

e E-mail: ombofficer@nass.usda.gov.
Include docket number above in the
subject line of the message.

e Fax:(202) 720-6396.

e Mail: Mail any paper, disk, or CD-
ROM submissions to: David Hancock,
NASS Clearance Officer, U.S.
Department of Agriculture, Room 5336
South Building, 1400 Independence
Avenue, SW., Washington, DC 20250—
2024.

e Hand Delivery/Courier: Hand
deliver to: David Hancock, NASS
Clearance Officer, U.S. Department of
Agriculture, Room 5336 South Building,
1400 Independence Avenue, SW.,
Washington, DC 20250-2024.

FOR FURTHER INFORMATION CONTACT:
Joseph T. Reilly, Associate
Administrator, National Agricultural
Statistics Service, U.S. Department of
Agriculture, (202) 720-4333.
SUPPLEMENTARY INFORMATION:

Title: Cold Storage Survey.

OMB Control Number: 0535-0001.

Expiration Date of Approval:
December 31, 2009.

Type of Request: To revise and extend
a currently approved information
collection for a period of three years.

Abstract: The primary objective of the
National Agricultural Statistics Service
(NASS) is to collect, prepare and issue
State and national estimates of crop and
livestock production, prices, and
disposition; as well as economic
statistics, environmental statistics
related to agriculture and also to
conduct the Census of Agriculture.

The monthly Cold Storage Survey
provides information on national
supplies of food commodities in
refrigerated storage facilities. A biennial
survey of refrigerated warehouse
capacity is also conducted to provide a
benchmark of the capacity available for
refrigerated storage of the nation’s food
supply. Information on stocks of food
commodities facilitates proper price
discovery and orderly marketing,
processing, and distribution of
agricultural products.

Authority: These data will be
collected under authority of 7 U.S.C.
2204(a). Individually identifiable data
collected under this authority are
governed by Section 1770 of the Food
Security Act of 1985 as amended, 7
U.S.C. 2276, which requires USDA to
afford strict confidentiality to non-
aggregated data provided by

respondents. This notice is submitted in
accordance with the Paperwork
Reduction Act of 1995, (Pub. L. 104-13)
and Office of Management and Budget
regulations at 5 CFR part 1320 (60 FR
44978, August 29, 1985). NASS also
complies with OMB Implementation
Guidance, “Implementation Guidance
for Title V of the E-Government Act,
Confidential Information Protection and
Statistical Efficiency Act of 2002
(CIPSEA),” Federal Register, Vol. 72,
No. 115, June 15, 2007, p. 33376.

Estimate of Burden: Public reporting
burden for this information collection is
based on 5 individual surveys with
expected responses of 10-30 minutes.
The Refrigerated Capacity Survey is
conducted once every 2 years, the other
surveys are conducted 8—12 times per
year.

Respondents: Refrigerated storage
facilities.

Estimated Number of Respondents:
3,000.

Estimated Total Annual Burden on
Respondents: With an estimated
response rate of approximately 80%, we
estimate the burden to be 7,600 hours.
Copies of this information collection
and related instructions can be obtained
without charge from David Hancock,
NASS Clearance Officer, at (202) 690—
2388.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, through
the use of appropriate automated,
electronic, mechanical, technological or
other forms of information technology
collection methods.

All responses to this notice will
become a matter of public record and be
summarized in the request for OMB
approval.
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Signed at Washington, DG, July 7, 2009.
Joseph T. Reilly,
Associate Administrator.
[FR Doc. E9-18927 Filed 8-6-09; 8:45 am]|
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Form FNS—-143,
Claim for Reimbursement (Summer
Food Service Program)

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on a
proposed information collection. The
proposed collection is an extension of a
currently approved collection for the
FNS-143, Claim for Reimbursement
(Summer Food Service Program), which
is used to collect data on the number of
meals served and cost data from
sponsoring organizations participating
in the Program.
DATES: Written comments must be
submitted by October 6, 2009.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to: Mrs. Lynn
Rodgers-Kuperman, Chief, Program
Analysis and Monitoring Branch, Child
Nutrition Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 638,
Alexandria, Virginia 22302. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All written comment(s) will be open
for public inspection at the office of the

Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Room 640,
Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for OMB approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT:
Request for additional information
should be directed to: Mrs. Lynn
Rodgers-Kuperman at (703) 305-2590.
SUPPLEMENTARY INFORMATION:

Title: FNS—143, Claim for
Reimbursement (Summer Food Service
Program).

OMB Number: 0584—0041.

Expiration Date: August 31, 2009.

Type of Request: Revision of a
currently approved collection.

Abstract: The Summer Food Service
Program Claim for Reimbursement,
Form FNS-143, is used to collect data
on the number of meals served and cost
data from sponsoring organizations
whose participation in this program is
administered directly by the Food and
Nutrition Service (FNS) Regional Office,
commonly known as Regional Office
Administered Program (ROAP). The
FNS Regional Office directly
administers participation of the Summer
Food Service Program (SFSP) for
sponsoring organizations in Virginia. In
order to determine the amount of
reimbursement sponsoring
organizations are entitled to receive for
meals served, they must complete the
form. The completed forms are either
sent to the Child Nutrition Payments
Center at the FNS Mid-Atlantic Regional
Office where they are entered into an
electronic payment system or
sponsoring organizations may submit
forms electronically via the Internet
directly into the Child Nutrition
Payments Center. The payment system
computes earned reimbursement.
Earned reimbursement in the SFSP is
based on performance and is
determined by comparing an assigned
rate for operations and for
administration per meal served to actual
operational and administrative costs. To
fulfill the earned reimbursement
requirements set forth in SFSP
regulations issued by the Secretary of
Agriculture at 7 CFR 225.9, the meal
and cost data must be collected on the
FNS-143.

The form is an intrinsic part of the
accounting system currently being used
by the subject program to ensure proper
reimbursement as well as to facilitate
adequate recordkeeping.

Respondents: The respondents are
sponsoring organizations participating

in the SFSP under the auspices of the
FNS ROAP.

Estimated Number of Respondents:
121.

Estimated Number of Responses per
Respondent:: 3.

Estimated Hours per Response: .5.

Estimated Annual Burden Hours:
181.5.

Estimated Total Annual Burden on
Respondents: 181.5 hours.

Dated: August 3, 2009.
Julia Paradis,
Administrator, Food and Nutrition Service.
[FR Doc. E9-18950 Filed 8-6-09; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0042]

Notice of Revision and Request for
Extension of Approval of an
Information Collection; Plant Pest,
Noxious Weed, and Garbage
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
revise an information collection
associated with plant pest, noxious
weed, and garbage regulations and to
request an extension of approval of the
information collection.

DATES: We will consider all comments
that we receive on or before October 6,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2009-0042 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0042,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0042.

Reading Room: You may read any
comments that we receive on this
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docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding plant pest,
noxious weed, and garbage regulations,
contact Dr. Shirley Wager-Pagé, Chief,
Pest Permit Branch, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737; (301) 734-8453. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: Plant Pest, Noxious Weed, and
Garbage Regulations.

OMB Number: 0579-0054.

Type of Request: Revision and
extension of approval of an information
collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) is
authorized, among other things, to
prohibit the importation and interstate
movement of plants, animals, plant and
animal products, noxious weeds, and
other articles to prevent the
introduction into and dissemination
within the United States of plant and
animal pests and diseases and noxious
weeds.

In connection with this mission,
APHIS regulates the importation and
interstate movement of plant pests,
noxious weeds, and waste material
derived from plant or animal matter
(commonly referred to as garbage) under
7 CFR parts 330 and 360 and 9 CFR part
94.

These regulations contain information
collection requirements, including
requirements to apply for permits to
import regulated articles (e.g., plant
pests, noxious weeds, or soil) or to move
regulated articles interstate,
requirements for facilities to be
approved by APHIS to dispose of
regulated garbage, and requirements for
any person engaged in the business of
handling or disposing of regulated
garbage to first enter into a compliance
agreement with APHIS. These
requirements are necessary to ensure
that importation and interstate
movement of regulated articles, and

disposal of regulated garbage, occur
under appropriate conditions to prevent
the dissemination of plant and animal
pests and diseases and noxious weeds.

This information collection includes
information collection requirements
currently approved by the Office of
Management and Budget (OMB) under
control numbers 0579-0054, “‘Plant
Pest, Noxious Weed, and Garbage
Regulations,” and 0579-0306,
“Interstate Movement of Garbage from
Hawaii.” After OMB approves and
combines the burden for both
collections under a single collection
(0579-0054), the Department will retire
number 0579-0306.

We are asking OMB to approve our
use of these information collection
activities for an additional 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.500398 hours per response.

Respondents: Importers and shippers
of plant pests, noxious weeds, and other
regulated articles; State plant health
authorities; owners/operators of
regulated garbage-handling facilities.

Estimated annual number of
respondents : 25,755.

Estimated annual number of
responses per respondent: 1.2193748.

Estimated annual number of
responses: 31,405.

Estimated total annual burden on
respondents: 15,715 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request

for OMB approval. All comments will

also become a matter of public record.
Done in Washington, DG, this 3rd day of

August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9—-18989 Filed 8-6-09; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0043]

Notice of Request for Extension of
Approval of an Information Collection;
Virus-Serum-Toxin Act and
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the Virus-Serum-Toxin Act and
regulations.

DATES: We will consider all comments
that we receive on or before October 6,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2009-0043 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2009-0043,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0043.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,



Federal Register/Vol. 74, No. 151/Friday, August 7, 2009/ Notices

39611

please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on the Virus-Serum-Toxin
Act and regulations, contact Dr. Albert
Morgan, Section Leader, Operational
Support Staff, Center for Veterinary
Biologics, VS, APHIS, 4700 River Road,
Unit 148, Riverdale, MD 20737; (301)
734-8245. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 851-2908.
SUPPLEMENTARY INFORMATION: Title:
Virus-Serum-Toxin Act and
Regulations.

OMB Number: 0579-0318.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Virus-Serum-
Toxin Act (21 U.S.C. 151 et seq.), the
Animal and Plant Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture has authority to
administer the regulations in 9 CFR,
chapter I, subchapter E, to ensure that
veterinary biological products are pure,
safe, potent, and effective. Veterinary
biological products are defined as all
viruses, serums, toxins (excluding
substances that are selectively toxic to
microorganisms, e.g., antibiotics, or
analogous products at any stage of
production, shipment, distribution, or
sale, which are intended for use in the
treatment of animals and which act
primarily through the direct
stimulation, supplementation,
enhancement, or modulation of the
immune system or immune response.
The term ‘“biological products”
includes, but is not limited to, vaccines,
bacterins, allergens, antibodies,
antitoxins, toxoids, immunostimulants,
certain cytokines, antigenic or
immunizing components of live
organisms, and diagnostic components
that are of natural or synthetic origin or
that are derived from synthesizing or
altering various substances or
components of substances, such as
microorganisms, genes or genetic
sequences, carbohydrates, proteins,
antigens, allergens, or antibodies.

In accordance with the regulations in
9 CFR 105.3 and 115.2, APHIS may
notify a veterinary biologics licensee or
permittee to stop the preparation,
importation, and/or distribution and
sale of a serial or a subserial of a
veterinary biologic if, at any time, it
appears that such product may be
worthless, contaminated, dangerous, or

harmful in the treatment of animals.
This notification triggers two
information collection activities: (1)
After being contacted by APHIS,
veterinary biologics licensees or
permittees must immediately, but no
later than 2 days, send stop distribution
and sale notifications to any
wholesalers, jobbers, dealers, foreign
consignees, or other persons known to
have such veterinary biologic in their
possession, and (2) veterinary biologics
licensees and permittees must account
for the remaining quantity of each serial
or subserial of any such veterinary
biologic at each location in the
distribution channel known to the
licensee or permittee.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning these
information collection activities. These
comments will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies; e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
1.7666 hours per response.

Respondents: U.S. establishments that
produce and/or import veterinary
biological products, and their
wholesalers, dealers, jobbers, foreign
consignees, or other persons known to
have any such worthless, contaminated,
dangerous, or harmful veterinary
biological product in their possession.

Estimated annual number of
respondents: 55.

Estimated annual number of
responses per respondent: 1.09.

Estimated annual number of
responses: 60.

Estimated total annual burden on
respondents: 106 hours. (Due to
averaging, the total annual burden hours

may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 3rd day of
August 2009.

William H. Clay,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E9-18988 Filed 8—6—09; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Lolo National Forest; MT; Cedar-Thom
EIS
AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to prepare an
Environmental Impact Statement.

SUMMARY: The Forest Service will
prepare an environmental impact
statement (EIS) on a proposal to
implement restoration activities, fuel
reduction treatments, and recreation
enhancements within the Cedar and
Thompson Creek drainages, Lolo
National Forest, Superior Ranger
District, Mineral County, Montana.

This EIS will tier to the Lolo National
Forest Plan Final EIS (April 1986).

DATES: Comments concerning the scope
of the analysis must be received by no
later than 30 days from date of
publication of this notice in the Federal
Register. The draft environmental
impact statement is expected July 2010
and the final environmental impact
statement is expected March 2011.

ADDRESSES: Send written comments to:
Cedar-Thom Project Leader, USDA
Forest Service, P.O. Box 429, Plains,
Montana 59859. Comments may also be
sent via e-mail to: comments-northern-
lolo-superior@fs.fed.us.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action.

FOR FURTHER INFORMATION CONTACT: Pat
Partyka, Project Leader, (406) 826—4314.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:
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Purpose and Need for Action

The Lolo National Forest Plan, 1986,
provides overall guidance for land
management activities in the project
area. The purposes of the Cedar-Thom
project are to: (1) Restore vegetative
conditions that are resistant to
undesirable effects of fire, insects,
disease, and drought; (2) Reduce forest
fuels in wildland urban interface (WUI)
and non-WUI areas and re-establish fire
as a disturbance process on the
landscape; (3) Improve or maintain big
game winter range; (4) Enhance
watershed health with improvements to
fish habitat and stream function; and (5)
Enhance recreation opportunities and
establish trail travel management
designations consistent with land
management objectives.

Proposed Action

The Cedar-Thom project area of
approximately 58,000 acres is located
southwest of Superior, Montana within
TI5N, R27W; TI5N, R28W; TI6N, R27W;
TI6N, R28W; TI7N, R26W; T 1 7N,
R27W, P.M.M. Within this area, the Lolo
National Forest proposes the following
activities to achieve the purpose and
need for the project: (1) Timber harvest
on approximately 6758 acres; (2) non-
commercial mechanical vegetation
treatments on about 2290 acres; (3)
Prescribed burning on approximately
9550 acres; (4) temporary road
construction (5 miles) and long-term
specified road construction (6 miles); (5)
Road decommissioning (116 miles),
road storage (9 miles), and gate closure
(6 miles); (6) Culvert replacements; (7)
Restoration of selected stream segments;
(8) Riparian vegetation planting; (9)
Removal of a 500-foot segment of
historic railroad grade that infringes on
Cedar Creek; (10) Roadside weed
spraying; (11) Development of an 8-mile
ATV trail using primarily existing road
prisms; (12) Construction of an
equestrian trailhead for the Thompson
Creek trail (#173); (13) Construction of
a non-motorized trail from Mink Peak to
Lost Lake; and (14) Change the travel
management status on trails that are
currently designated as both motorized
and non-motorized to non-motorized
only.

If, after the completion of the
environmental analysis and review of
public comments the Responsible
Official decides to select an action
alternative, implementation could begin
in 2012 and would continue for several
years.

Nature of Decision To Be Made

The Forest Supervisor will decide
whether to implement the proposed

action, take an alternative action that
meets the purpose and need, or take no
action. The decision may include a site-
specific amendment to the Lolo
National Forest Plan to allow
approximately 215 acres of fuel
reduction treatments that would include
the removal of commercial-sized trees
within Management Area 11, in which
the Forest Plan limits tree cutting to that
required to eliminate safety hazards or
permit trail construction.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. Information on the
proposed action will be posted on the
Forest Web site at: http://www.fs.fed.us/
rl/lolo/projects/.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Dated: July 31, 2009.

Deborah L.R. Austin,

Forest Supervisor.

[FR Doc. E9-18934 Filed 8—6—09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Trinity County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Trinity County Resource
Advisory Committee (RAC) will meet at
the Trinity County schools office
conference room on August 17, 2009
from 6:30 p.m. The purpose of this
meeting is to discuss proposed projects
under Title IT of the Secure Rural
Schools and Community Self-
Determination Act of 2008.

DATES: Monday, August 17, 2009 at 6:30
p-m.

ADDRESSES: The meeting will be held at
the Trinity County Office of Education,
201 Memorial Drive, Weaverville, CA
96093.

FOR FURTHER INFORMATION CONTACT:
Resource Advisory Committee
Coordinator John Heibel at 530-226—
2524 or jheibel@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Public
input sessions will be provided and
individuals will have the opportunity to
address the Trinity County Resource
Advisory Committee.

Dated: July 29, 2009.
Scott G. Armentrout,

Deputy Forest Supervisor, Shasta-Trinity
National Forest.

[FR Doc. E9-18617 Filed 8-6-09; 8:45 am]|
BILLING CODE M

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Basin Federal
Advisory Committee will hold a
meeting on August 25, 2009 at The
Chateau, 955 Fairway Blvd., Incline
Village, NV 89451. This Committee,
established by the Secretary of
Agriculture on December 15, 1998 (64
FR 2876), is chartered to provide advice
to the Secretary on implementing the
terms of the Federal Interagency
Partnership on the Lake Tahoe Region
and other matters raised by the
Secretary.

DATES: The meeting will be held August
25, 2009, beginning at 1 p.m. and
ending at 4 p.m.

ADDRESSES: The meeting will be held at
The Chateau, 955 Fairway Boulevard,
Incline Village, NV 89451.

FOR FURTHER INFORMATION OR TO
REQUEST AN ACCOMMODATION (ONE WEEK
PRIOR TO MEETING DATE) CONTACT: Linda
Lind, Lake Tahoe Basin Management
Unit, Forest Service, 35 College Drive,
South Lake Tahoe, CA 96150, (530)
543-2787.

SUPPLEMENTARY INFORMATION: Items to
be covered on the agenda include: (1)
Discussion of the Tahoe Science
Consortium review of capital projects
for monitoring and adaptive
management opportunities; (2) review of
the Erosion Control Program process
and priorities; and (3) Public Comment.
All Lake Tahoe Basin Federal Advisory
Committee meetings are open to the
public. Interested citizens are
encouraged to attend at the above
address. Issues may be brought to the
attention of the Committee during the
open public comment period at the
meeting or by filing written statements
with the secretary for the Committee
before or after the meeting. Please refer
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any written comments to the Lake
Tahoe Basin Management Unit at the
contact address stated above.

Dated: July 31, 2009.
Gina Thompson,
Acting Forest Supervisor.
[FR Doc. E9—18832 Filed 8—-6—09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2009-0024]

Codex Alimentarius Commission:
Thirtieth Session of the Codex
Committee on Fish and Fishery
Products

AGENCY: Office of the Acting Under

Secretary for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Acting
Under Secretary for Food Safety, U.S.
Department of Agriculture (USDA), and
the Food and Drug Administration
(FDA), U.S. Department of Health and
Human Services, are sponsoring a
public meeting on September 2, 2009.
The objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
United States positions that will be
discussed at the 30th Session of the
Codex Committee on Fish and Fishery
Products (CCFFP) of the Codex
Alimentarius Commission (Codex),
which will be held in Agadir, Morocco
from September 28 to October 2, 2009.
The Acting Under Secretary for Food
Safety and the FDA recognize the
importance of providing interested
parties the opportunity to obtain
background information on the 30th
Session of the CCFFP and to address
items on the agenda.

DATES: The public meeting is scheduled
for Wednesday, September 2, 2009, from
1p.m. to4 p.m.

ADDRESSES: The public meeting will be
held in the Harvey Wiley Federal
Building, 5100 Paint Branch Parkway,
College Park, Maryland 20740. The
meeting room number is 1A001.
Documents related to the 30th Session
of the CCFFP will be accessible via the
World Wide Web at the following
address: http://
www.codexalimentarius.net/
current.asp.

The U.S. Delegate to the 30th Session
of the CCFFP, Mr. Donald Kraemer,
Food and Drug Administration, invites
interested U.S. parties to submit their
comments electronically to the

following e-mail address
Melissa.Ellwanger@fda.hhs.gov.

Registration

To gain admittance to this meeting,
individuals must present a photo ID for
identification and also are required to
pre-register. In addition, no cameras or
videotaping equipment will be
permitted in the meeting room. To pre-
register, please send the following
information to this e-mail address:
Melissa.Ellwanger@fda.hhs.gov by
August 17th, 2009:

—Your Name,
—Organization,
—DMailing Address,
—Phone number,
—E-mail address.

For Further Information About the
30th Session of the CCFFP Contact:
Melissa Ellwanger, Assistant to the U.S.
Delegate to the CCFFP, FDA, Center for
Food Safety and Applied Nutrition,
Harvey W. Wiley Federal Building, 5100
Paint Branch Parkway, College Park, MD
20740-3835; Phone: (301) 436-1401;
Fax: (301) 436—2601. E-mail:
Melissa.Ellwanger@fda.hhs.gov.

For Further Information About the
Public Meeting Contact: Doreen Chen-
Moulec, Staff Officer, U.S. Codex Office,
Food Safety and Inspection Service
(FSIS), Room 4865, South Building,
1400 Independence Avenue SW.,
Washington, DC 20250, Phone: (202)
7205-7760, Fax: (202) 720-3157, E-mail:
doreen.chen-moulec@fsis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius Commission
(Codex) was established in 1963 by two
United Nations organizations, the Food
and Agriculture Organization and the
World Health Organization. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure that fair practices are used
in trade.

The CCFFP was established to
elaborate codes, standards and related
texts for fish and fishery products. The
CCFFP is hosted by Norway.

Issues To Be Discussed at the Public
Meeting

The following items on the agenda for
the 30th Session of the CCFFP will be
discussed during the public meeting:

e Matters referred to the CCFFP from
other Codex bodies

e Draft Code of Practice for Fish and
Fishery Products (Lobsters and
Relevant Definitions)

¢ Draft Code of Practice for Fish and
Fishery Products (Crabs and Relevant
Definitions)

e Draft Standard for Sturgeon Caviar

e Draft List of Methods for the
Determination of Biotoxins in the
Standard for Raw and Live Bivalve
Mollusks

e Proposed Draft Code of Practice for
Fish and Fishery Products (Other
Sections including Smoked Fish)

e Proposed Draft Standard for Smoked
Fish, Smoked-Flavored Fish and
Smoked-Dried Fish

e Proposed Draft Code of Practice on
the Processing of Scallop Meat

e Proposed Draft Standard for Quick
Frozen Scallop Adductor Muscle
Meat

e Proposed Draft Revision of the
Procedure for the Inclusion of
Additional Species in Standards for
Fish and Fishery Products

e Proposed Draft Standard for Fresh/
Live and Frozen Abalone (Haliotis
spp)

e Proposed Draft Standard for Fish
Sauce

e Proposed Draft Amendment to the
Standard for Quick Frozen Fish Sticks
(Nitrogen Factors)

¢ Food Additive Provisions in
Standards for Fish and Fishery
Products

Each issue listed will be fully
described in documents distributed, or
to be distributed, by the Secretariat prior
to the meeting. Members of the public
may access copies of these documents at
http://www.codexalimentarius.net/
current.asp.

Public Meeting

At the September 2, 2009, public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to the U.S.
Delegate for the 30th Session of the
CCFFP, Mr. Donald Kraemer, at
Melissa.Ellwanger@fda.hhs.gov. Written
comments should state that they relate
to activities of the 30th Session of the
CCFFP.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations/
2009 Notices Index/. FSIS will also
make copies of this Federal Register
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publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/news_and_events/
email subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on August 3,
2009.
Karen Stuck,
U.S. Manager for Codex Alimentarius.
[FR Doc. E9-18926 Filed 8—-6-09; 8:45 am]
BILLING CODE 3410-DM-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information
Collections Being Reviewed by the
U.S. Agency for International
Development: Comments Requested

SUMMARY: U.S. Agency for International
Development (USAID)—is making
efforts to reduce the paperwork burden.
USAID invites the general public and
other Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act for 1995,
Comments are requested concerning: (a)
Whether the proposed or continuing
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of

information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
October 6, 2009.

FOR FURTHER INFORMATION CONTACT:
Beverly Johnson, Bureau for
Management. Office of Administrative
Services, Information and Records
Division, U.S. Agency for International
Development, Room 2.07-106, RRB,
Washington, DC 20523, (202) 712—-1365
or via e-mail bjohnson@usaid.gov.

ADDRESSES: Send comments via e-mail
at sgetson@usaid.gov or mail comments
to: Stephanie Getson, Bureau for
Democracy, Conflict and Humanitarian
Assistance, Office of Civilian Response
(DCHA/OCR), United States Agency for
International Development, Ronald
Reagan Building, 1300 Pennsylvania
Avenue, NW., Washington, DC 20523,
(202) 712-1372.

SUPPLEMENTARY INFORMATION:
OMB No.: OMB 0412-0580.
Form No.: N/A.

Title: OCR Deployment Tracking
System (DTS).

Type of Review: Renewal of
Information Collection.

Purpose: The purpose of this
information collection will be used to
(a) Track operations of the hiring
process; (b) monitor the deployment
validation process; (c) identify and plan
deployment teams; (d) assess and
manage the deployment and logistics of
team members; (e) notify, locate and
mobilize individuals in a deployed area,
as necessary during emergency or other
threatening situation; (f) notify the
designated emergency contact in case of
a medical or other emergency involving
an individual; (g) manage orientation,
annual, specialized and predeployment
training in preparation for projected
deployments.

Annual Reporting Burden:

Respondents: 250.

Total annual responses: 1000.

Total annual hours requested: 375
hours.

Dated: July 28, 2009.
Cynthia Staples,

Acting Chief, Information and Records
Division, Office of Administrative Services,
Bureau for Management.

[FR Doc. E9—-18618 Filed 8—6—09; 8:45 am]

BILLING CODE 6116-01-M

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Privacy Act of 1974, System of
Records

AGENCY: United States Agency for
International Development.

ACTION: Notice of significantly altered
system of records.

SUMMARY: The United States Agency for
International Development (USAID) is
issuing public notice of its intent to alter
its system of records maintained in
accordance with the Privacy Act of 1974
(5 U.S.C. 552a), as amended, entitled
“USAID 029—Deployment Tracking
System,” originally published in the
Federal Register on Tuesday, March 3,
2009 (74 FR 40).

DATES: Public comments must be
received on or before September 8,
2009. Unless comments are received
that would require a revision, this
update to the system of records will
become effective on September 16,
2009.

ADDRESSES: You may submit comments:

Paper Comments:

Mail: Chief Privacy Officer, United
States Agency for International
Development, 1300 Pennsylvania
Avenue, NW., Suite 2.12—003,
Washington, DC 20523-2120.

Electronic Comments: Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

FOR FURTHER INFORMATION CONTACT:
General questions regarding this notice
should be directed to Stephanie Getson,
Office of Civilian Response, (202) 712—
1372. Privacy Act related questions
should be directed to Rhonda Turnbow,
Deputy Chief Privacy Officer (202) 712—
0106.

SUPPLEMENTARY INFORMATION: USAID is
proposing to alter its system of records
pursuant to the Privacy Act (5 U.S.C.
552a), entitled the Deployment Tracking
System (DTS). This system was
established to support USAID’s
responsibilities as part of an interagency
effort led by the Department of State,
known as the Civilian Response Corps
(CRCQ). In order to participate as a
partner agency, USAID must have
mechanisms in place to identify, assign
or employ personnel with appropriate
skill sets and have the ability to
mobilize these resources rapidly in
response to stabilization crisis.

USAID is proposing to alter its
“Deployment Tracking System Records”
to increase the categories of records
contained within the system of records.
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This expansion is needed in order to
fully participate with the other partner
agencies and meet the data collection
requirements of the CRC. USAID
proposes to add the following categories
of records: Citizenship, military service
information, social security number,
medical clearance information and
security clearance information. This
information is required by the CRC to
help determine which individuals are
appropriate for each mission, assist in
coordinating visas, registering
individuals on military flights, ensuring
individuals are properly cleared for
deployment and determining if an
individual has the appropriate
clearances to attend briefings.

Philip M. Heneghan,
Chief Privacy Officer.

USAID-029

Revise the categories of records
covered by the system to read as
follows:

* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

This system will contain information
relevant to the planning, administration,
training, and management of CRC
personnel. Categories of records
include: Full name, date of birth,
height/weight, hair/eye color, blood
type, marital status, religion,
citizenship, home address, home phone
number, mobile phone number,
personal e-mail address, emergency
contact, next of kin, passport
information, driver license information,
military record, citizenship, social
security number, medical clearance
information and security clearance

information.
* * * * *

[FR Doc. E9-18942 Filed 8-6-09; 8:45 am]|
BILLING CODE 6116-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-845]

Stainless Steel Sheet and Strip in Coils
From Japan: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to timely requests
by two manufacturers/exporters, the
Department of Commerce (the
Department) is conducting an
administrative review of the

antidumping duty order on certain
stainless steel sheet and strip in coils
(SSSSC) from Japan with respect to
Hitachi Cable Ltd. (Hitachi Cable) and
Nippon Kinzoku Co., Ltd. (NKKN). The
review covers the period July 1, 2007,
through June 30, 2008.

We preliminarily determine that
NKKN and Hitachi Cable did not make
sales below normal value (NV).

If the preliminary results are adopted
in our final results of the administrative
review, we will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries. Interested parties are invited to
comment on the preliminary results.
DATES: Effective Date: August 7, 2009.
FOR FURTHER INFORMATION CONTACT: Kate
Johnson or Rebecca Trainor, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—-4929 and (202)
482-4007, respectively.

SUPPLEMENTARY INFORMATION:

Background

In response to timely requests by two
manufacturers/exporters, on August 26,
2008, the Department published in the
Federal Register a notice of initiation of
an administrative review of the
antidumping duty order on certain
SSSSC from Japan with respect to
Hitachi Cable and NKKN covering the
period July 1, 2007, through June 30,
2008. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 73 FR 50308 (August 26, 2008).

On September 4, 2008, we issued the
antidumping duty questionnaire to
Hitachi Cable and NKKN. We received
responses to sections A, B, and C of the
questionnaire from Hitachi Cable and
NKKN in October and November 2008.

On November 12, and 25, 2008, the
petitioners in the above-referenced
administrative review (i.e., AK Steel
Corporation and Allegheny
Technologies, Inc.) (collectively, the
petitioners) filed timely sales-below-
cost-allegations against Hitachi Cable
and NKKN, respectively. See 19 CFR
351.301(d)(2)(ii). Accordingly, on
December 18, 2008, the Department
initiated sales-below-cost investigations
on both Hitachi Cable and NKKN and,
as a result, required Hitachi Cable and
NKKN to submit responses to section D
of the Department’s antidumping duty
questionnaire.? We received responses

1 See Memorandum to James Maeder, Director
Office 2, “The Petitioners’ Allegation of Sales
Below the Cost of Production for Hitachi Cable
Limited and Hitachi Cable America,” (December 18,

to section D of the questionnaire in
January 2009.

During the period December 2008
through July 2009, we issued to Hitachi
Cable and NKKN supplemental
questionnaires with respect to sections
A, B, G, and D of the original
questionnaire. We received responses to
these questionnaires during the period
December 2008 through July 2009.

On March 9, 2009, pursuant to section
751(a)(3) of the Tariff Act of 1930, as
amended (the Act), the Department
postponed the preliminary results of
this review until July 31, 2009. See
Stainless Steel Sheet and Strip in Coils
from Japan and Taiwan: Notice of
Extension of Time Limit for Preliminary
Results of the 2007-2008 Administrative
Reviews, 74 FR 10885 (March 13, 2009).

Pursuant to section 782(i) of the Act,
the Department conducted verifications
of the question