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number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, on official business days between
the hours of 10 a.m. and 3 p.m. Copies
of the filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to
makeavailable publicly. All submissions
should refer to File Number SR-BATS—
2008-012 and should be submitted on
or before January 12, 2009.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.14

Florence E. Harmon,

Acting Secretary.

[FR Doc. E8—-30318 Filed 12—19-08; 8:45 am]|
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I. Introduction

On August 6, 2008, The Depository
Trust Company (“DTC”) filed with the
Securities and Exchange Commission
(“Commission”) a proposed rule change
pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934

1417 CFR 200.30-3(a)(12).

(““Act”).1 On September 5, 2008, the
Commission published notice of the
proposed rule change in the Federal
Register to solicit comments from
interested persons.? The Commission
received one comment letter in response
to the proposed rule change.? For the
reasons discussed below, the
Commission is approving the proposed
rule change.

II. Description

The rule change provides for the
implementation of a new service that
will allow issuers, either themselves or
through an issuer-designated
administrator, to track and limit the
number of beneficial owners of their
privately transacted and closely held
securities. This service will be called
the Security Holder Tracking Service
(“SH Tracking Service”).

The SH Tracking Service will
facilitate the book-entry settlement and
asset servicing for securities that are
privately transacted and closely held by
providing a tool for issuers and their
agents to monitor and limit the number
and character (e.g., qualified
institutional buyers or “QIBs”) of
beneficial owners of its securities
(“Tracked Securities”).4 Although the
SH Tracking Service was developed to
address the specific concerns of Rule
144A securities,® in practice DTC
envisions that it could be utilized for
other types of securities for which the
number or character of the beneficial
owners requires some level of control.

The eligibility process for a Tracked
Security to be made and remain DTC-
eligible will not change from DTC’s
current process. However, under the
new system, DTC will be requested in
writing to set up a specific CUSIP for
tracking such securities ® and will be
notified who will perform the function
of the issuer’s administrator for the
CUSIP in the SH Tracking Service.”
Upon receipt of all of such
documentation, DTC will make the
CUSIP DTC-eligible and will activate
the tracking indicator on its security

115 U.S.C. 78s(b)(1).

2 Securities Exchange Act Release No. 58436
(Aug. 27, 2008), 73 FR 51870.

3 Letter from Brent Welke, CEO, Agnova
Corporation (Sept. 8, 2008).

4Issuers must control the number of beneficial
owners pursuant to certain registration and
reporting requirements. In order for issuers to be
able to avoid the periodic reporting requirements
required by the Act, they must not have more than
500 beneficial owners. 15 U.S.C. 781(g), 15 U.S.C.
78m(a), 15 U.S.C. 780(d).

517 CFR 230.144A.

6 DTC anticipates that this instruction will come
from the underwriter at the time of the initial
distribution at DTC.

7DTC anticipates that the issuer’s transfer agent
will serve as its administrator.

master file. Additionally, once it is
made eligible, DTC will perform asset
servicing for the issue.

The issuer’s administrator will control
movements of the particular CUSIP for
which it had been appointed. Once the
tracking indicator has been activated on
the master file and the Administrator
has been appointed, no transfer of the
securities will take place in the Tracked
Security without the approval of the
administrator through DTC’s Inventory
Management System (“IMS”). The
administrator, based on requirements of
the issuer, will be solely responsible for
determining whether a transaction
should be effected in DTC. Once
approved by the administrator, DTC will
perform centralized book-entry
settlement. IMS will only allow an
administrator access to view and
approve transactions for CUSIPs for
which it had been appointed
administrator as reflected in DTC’s
records.

Because DTC is relying solely on the
instructions of the administrator in
order to effect settlement in Tracked
Securities and will have no knowledge
of the number or character of the
underlying beneficial owners, use of the
SH Tracking Service by any party will
constitute an agreement that DTC shall
not be liable for any loss or damages
related to the use of the SH Tracking
System. Each user of the SH Tracking
Service must agree to indemnify and
hold harmless DTC and its affiliates
from and against any and all losses,
damages, liabilities, costs, judgments,
charges, and expenses arising out of or
relating to the use of the SH Tracking
Service.

The Tracked Securities will not be
held as part of a participant’s general
free account and will not be considered
eligible collateral in DTC’s settlement
system.

To recover the costs of building the
SH Tracking Service, DTC will add the
following fees to its Fee Schedule:

e $25,000 per CUSIP for SH Tracking
Services;

e $5 per delivery and receive for
Tracked Securities;

e $5 per receive and delivery for
reclaims of Tracked Securities.

III. Comment Letter

Brent Welke, CEO of Agnova
Corporation, wrote that, in the context
of the settlement cycle, “DTCC (sic)
[should be] strictly liable for double
ownership repercussions” and that
“DTCC (sic) stockholders [should]
jointly and severally guarantee DTCC
obligations.” Finally, Mr. Welke
expressed concern about ‘“brokers who
are facilitating share counterfeiting.”
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IV. Discussion

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to DTC. In particular, the
Commission believes the proposal is
consistent with Section 17A(b)(3)(F) of
the Act,® which requires that the rules
of a registered clearing agency are
designed to, among other things,
promote the prompt and accurate
clearance and settlement of securities
transactions. DTC’s creation of a service
to assist issuers and their agents fulfill
their regulatory obligations to monitor
and limit the number of beneficial
shareholders of their closely held
securities should provide a meaningful
incentive for issuers and participants to
utilize DTC’s depository services, which
should provide more efficient
processing of such transactions by
reducing the incidence of physical
processing outside of DTC.

The Commission duly notes the
importance of the issue of short selling
that the commenter appeared to be
expressing and will continue to monitor
developments in this area and assert its
oversight responsibilities of industry
participants with the view to ensure that
appropriate safeguards are in place to
facilitate the prompt and accurate
clearance and settlement of securities
transactions and to protect investors.
However, that issue is outside the scope
and purpose of this proposed rule
change, which is to implement a service
to allow issuers of closely held
securities to enhance their compliance
with federal securities laws.

V. Conclusion

On the basis of the foregoing, the
Commission finds that the proposed
rule change is consistent with the
requirements of the Act and in
particular Section 17A of the Act® and
the rules and regulations thereunder.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,0 that the
proposed rule change (File No. SR—
DTC-2008-11) be and hereby is
approved.11

815 U.S.C. 78q-1(b)(3)(F).

915 U.S.C. 78q-1.

1015 U.S.C. 78s(b)(2).

111n approving the proposed rule change, the
Commission considered the proposal’s impact on
efficiency, competition and capital formation. 15
U.S.C. 78c(f).

For the Commission by the Division of
Trading and Markets, pursuant to delegated
authority.12

Florence E. Harmon,

Acting Secretary.

[FR Doc. E8-30322 Filed 12—-19-08; 8:45 am]|
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”’) 1 and Rule 19b—4 thereunder,?
notice is hereby given that on December
3, 2008, Financial Industry Regulatory
Authority, Inc. (“FINRA”) (f/k/a
National Association of Securities
Dealers, Inc. (“NASD”’)) filed with the
Securities and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by FINRA. FINRA designated the
proposed rule change as “non-
controversial” under Section
19(b)(3)(A)(iii) of the Act?3 and Rule
19b—4(f)(6) thereunder,* which renders
the proposal effective upon filing with
the Commission. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

FINRA is proposing to update rule
cross-references and make other various
non-substantive technical changes to
FINRA rules that have been adopted in
the consolidated FINRA rulebook but
not yet implemented.

The text of the proposed rule change
is available on FINRA’s Web site at
http://www.finra.org, at the principal
office of FINRA and at the
Commission’s Public Reference Room.

1217 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A)(iii).
417 CFR 240.19b—4(f)(6).

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
FINRA included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. FINRA has prepared
summaries, set forth in sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

FINRA is in process of developing a
new consolidated rulebook
(“Consolidated FINRA Rulebook™).5
That process involves FINRA submitting
to the Commission for approval a series
of proposed rule changes over time to
adopt rules in the Consolidated FINRA
Rulebook. The phased adoption and
implementation of those rules
necessitates periodic amendments to
update rule cross-references and other
non-substantive technical changes in
the Consolidated FINRA Rulebook. The
proposed rule change would effectuate
those amendments in certain rules that
have been approved by the Commission
but not yet implemented in the
Consolidated FINRA Rulebook.

During the months of August and
September 2008, the Commission
approved nine FINRA proposed rule
changes (“Phase 1 Rules”).6 Those rules

5 The current FINRA rulebook includes, in
addition to FINRA Rules, (1) NASD Rules and (2)
rules incorporated from NYSE (“Incorporated NYSE
Rules”) (together, the NASD Rules and Incorporated
NYSE Rules are referred to as the “Transitional
Rulebook™). While the NASD Rules generally apply
to all FINRA members, the Incorporated NYSE
Rules apply only to those members of FINRA that
are also members of the NYSE (“Dual Members”).
For more information about the rulebook
consolidation process, see FINRA Information
Notice, March 12, 2008 (Rulebook Consolidation
Process).

6 See Securities Exchange Act Release No. 58421
(August 25, 2008), 73 FR 51032 (August 29, 2008)
(Order Approving File No. SR-FINRA—-2008-025);
Securities Exchange Act Release No. 58461
(September 4, 2008), 73 FR 52710 (September 10,
2008) (Order Approving File No. SR-FINRA—-2008—
033); Securities Exchange Act Release No. 58514
(September 11, 2008), 73 FR 54190 (September 18,
2008) (Order Approving File No. SR-FINRA—-2008—
039); Securities Exchange Act Release No. 58643
(September 25, 2008), 73 FR 57174 (October 1,
2008) (Order Approving File Nos. SR-FINRA—
2008—-021; SR-FINRA—-2008-022; SR-FINRA-2008—
026; SR-FINRA—-2008—-028 and SR-FINRA-2008—
029); Securities Exchange Act Release No. 58660
(September 26, 2008), 73 FR 57393 (October 2,
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