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Rules and Regulations

Federal Register
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Tuesday, December 9, 2008

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 250
[FNS—2007-0039]
RIN 0584-AD45

Management of Donated Foods in
Child Nutrition Programs, the Nutrition
Services Incentive Program, and
Charitable Institutions; Approval of
Information Collection Request

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule; notice of approval of
Information Collection Request (ICR).

SUMMARY: The final rule entitled
Management of Donated Foods in Child
Nutrition Programs, the Nutrition
Services Incentive Program, and
Charitable Institutions was published on
August 8, 2008. The Office of
Management and Budget approved and
cleared the associated information
collection requirements (ICR) on
October 14, 2008. This document
announces approval of the ICR.

DATES: The ICR associated with the final
rule published in the Federal Register
on August 8, 2008 at 73 FR 46169, was
approved and cleared by OMB on
October 14, 2008, under OMB Control
Number 0584-0293.

FOR FURTHER INFORMATION CONTACT:
Lillie F. Ragan, Assistant Branch Chief,
Policy Branch, Food Distribution
Division, Food and Nutrition Service,
USDA, 3101 Park Center Drive, Room
500, Alexandria, Virginia 22302, (703)
305-2662, or Lillie.Ragan@fns.usda.gov.

Dated: December 2, 2008.
E. Enrique Gomez,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. E8-29089 Filed 12—8-08; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

8 CFR Part 299

[CIS No. 2302-05; DHS Docket No. USCIS—
2005-0030]

RIN 1615-AA16

Special Immigrant and Nonimmigrant
Religious Workers; Correcting
Amendment

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Correcting amendment.

SUMMARY: With this amendment, the
Department of Homeland Security
(DHS) corrects an error in the
amendatory text from the Special
Immigrant and Nonimmigrant Religious
Workers final rule published in the
Federal Register on November 26.
DATES: Effective Date: This correction is
effective December 9, 2008, and is
applicable beginning November 26,
2008.

FOR FURTHER INFORMATION CONTACT:
Emisa Tamanaha, Adjudications Officer,

Business and Trade Services, Service
Center Operations, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 111 Massachusetts
Avenue, NW., 3rd Floor, Washington,
DC 20529, telephone (202) 272-1505.

SUPPLEMENTARY INFORMATION:
Need for Correction

On November 26, 2008, U.S.
Citizenship and Immigration Services
(USCIS) published a final rule at 73 FR
72275 improving the Department of
Homeland Security’s ability to detect
and deter fraud and other abuses in the
religious worker program. This rule
included revisions to two public use
forms:

e Form I-360, Petition for Amerasian,
Widow(er) or Special Immigrant, and

e Form I-129, Petition for a
Nonimmigrant Worker.

USCIS inadvertently left out the form
edition dates under 8 CFR 299.1 for
Forms 1-360 and 1-129. This document
corrects this error.

List of Subjects
8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

m Accordingly, chapter | of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 299—IMMIGRATION FORMS

m 1. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101 and note, 1103; 8
CFR part 2.

m 2. Section 299.1 is amended by
revising the entries for Forms **1-129
“and *‘1-360" to read as follows:

§299.1 Prescribed forms.

* * * * *

Form No. Edition date Title and description
* * * * * * *
=129 11-26-08 Petition for a Nonimmigrant Worker.
* * * * * * *
=360 e 11-26-08 Petition for Amerasian, Widow(er) or Special Immigrant.
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* * * * *

Dated: December 4, 2008.
Sunday A. Aigbe,
Chief, Regulatory Management Division,
Office of the Executive Secretariat, U.S.
Citizenship and Immigration Services.
[FR Doc. E8—29085 Filed 12—-8-08; 8:45 am]

BILLING CODE 9111-97-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024—-AD74

Special Regulations; Areas of the
National Park System

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule will manage winter
visitation and recreational use in
Yellowstone and Grand Teton National
Parks and the John D. Rockefeller, Jr.
Memorial Parkway. Publication of this
final rule in the Federal Register
complies with the November 7, 2008
order of the U.S. District Court for the
District of Wyoming in Wyoming v.
United States Department of the
Interior, Case Nos. 07—-CVV-0319-B, 08—
CV-00004-B, which reinstated the 2004
final rule on winter use in the parks,
without its sunset provisions.

DATES: This regulation is effective
December 9, 2008.

FOR FURTHER INFORMATION CONTACT: John
Sacklin, Management Assistant’s Office,
Yellowstone National Park, 307—-344—
20109.

SUPPLEMENTARY INFORMATION: This rule
was originally published in 2004 to
provide a framework for managing
winter use in the parks while the
National Park Service (NPS) prepared a
long-term winter use plan and EIS for
the parks. Because NPS intended to
supersede the 2004 rule with a long-
term rule after 3 years, the actual
authorizations of snowmobile and
snowcoach use and the designation of
routes for those uses contained
provisions ending those authorizations
and designations after the winter of
2006-2007 (‘“‘sunset provisions™). In
2007, NPS completed the long-term
process, publishing a final rule
implementing the decision in the
Federal Register on December 13, 2007.
The 2007 rule was challenged by
several environmental groups in a
lawsuit in the U.S. District Court for the
District of Columbia, Greater
Yellowstone Coalition v. Kempthorne,

Civ. Nos. 07-2111 and 07-2112 (EGS),
and by the State of Wyoming and others
in the above-cited lawsuit in the U.S.
District Court for the District of
Wyoming. On September 15, 2008, the
D.C. District Court issued a decision
vacating and remanding the 2007 final
rule.

On November 3, 2008, NPS released
a Winter Use Plans Environmental
Assessment (EA), and on November 5,
2008, NPS published a proposed rule
that would have managed winter use in
the parks for three winter seasons.
Public comments were accepted on the
EA until November 17 and on the
proposed rule until November 20.

Subsequent to the publication of that
proposed rule, on November 7, 2008,
the Wyoming District Court issued an
order finding that “‘equity requires
reinstatement of the 2004 temporary
rule to provide some semblance of order
in this disordered and confusing state of
affairs.” Accordingly, the Court “[found]
it appropriate to reinstate the 2004
temporary rule without the sunset
provision” and that “[t]his will provide
businesses and tourists with the
certainty that is needed in this
confusing litigation.” On November 19,
2008, the Wyoming District Court
entered judgment stating it had “‘entered
a final order implementing a temporary
rule.” The Court thus “‘ordered,
adjudged and decreed that * * * the
National Park Service shall reinstate the
2004 temporary rule until such time as
it can promulgate an acceptable rule to
take its place.” This publication in the
Federal Register complies with the
court order and provides notice to the
public of the rule now in effect.
Pursuant to the court order, this rule
will be in effect for this winter season,
and will remain in effect until NPS
promulgates ‘‘an acceptable rule to take
its place.”

The 2004 rule was originally
published at 69 FR 65348 (Nov. 10,
2004) and more information and
explanation of its provisions are
available there.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

m 36 CFR Part 7 is amended as set forth
below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for Part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40721 (1981).

m 2. Amend § 7.13 to revise paragraph
() to read as follows:

§7.13 Yellowstone National Park.
* * * * *

()(1) What is the scope of this
regulation? The regulations contained in
paragraphs (1)(2) through (1)(17) of this
section are intended to apply to the use
of recreational and commercial
snowmobiles. Except where indicated,
paragraphs (1)(2) through (1)(17) do not
apply to non-administrative
snowmobile or snowcoach use by NPS,
contractor or concessioner employees
who live or work in the interior of
Yellowstone, or other non-recreational
users authorized by the Superintendent.

(2) What terms do | need to know?
This paragraph also applies to non-
administrative snowmobile use by the
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

Commercial guide means a guide who
operates as a snowmobile guide for a fee
or compensation and is authorized to
operate in the park under a concession
contract. In this regulation, “‘guide’ also
means ‘“‘commercial guide.”

Historic snowcoach means a
Bombardier snowcoach manufactured in
1983 or earlier. Any other snowcoach is
considered a non-historic snowcoach.

Oversnow route means that portion of
the unplowed roadway located between
the road shoulders and designated by
snow poles or other poles, ropes,
fencing, or signs erected to regulate
oversnow activity. Oversnow routes
include pullouts or parking areas that
are groomed or marked similarly to
roadways and are adjacent to designated
oversnow routes. An oversnow route
may also be distinguished by the
interior boundaries of the berm created
by the packing and grooming of the
unplowed roadway. The only motorized
vehicles permitted on oversnow routes
are oversnow vehicles.

Oversnow vehicle means a
snowmobile, snowcoach, or other
motorized vehicle that is intended for
travel primarily on snow and has been
authorized by the Superintendent to
operate in the park. An oversnow
vehicle that does not meet the definition
of a snowcoach or a snowplane must
comply with all requirements applicable
to snowmobiles.

Snowcoach means a self-propelled
mass transit vehicle intended for travel
on snow, having a curb weight of over
1,000 pounds (450 kilograms), driven by
a track or tracks and steered by skis or
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tracks, and having a capacity of at least
8 passengers.

Snowplane means a self-propelled
vehicle intended for oversnow travel
and driven by an air-displacing
propeller.

(3) May | operate a snowmobile in
Yellowstone National Park? (i) You may
operate a snowmobile in Yellowstone
National Park in compliance with use
limits, guiding requirements, operating
hours and dates, equipment, and
operating conditions established
pursuant to this section. The
Superintendent may establish
additional operating conditions and
shall provide notice of those conditions
in accordance with §1.7(a) of this
chapter or in the Federal Register.

(4) May | operate a snowcoach in
Yellowstone National Park? (i)
Commercial snowcoaches may be
operated in Yellowstone National Park
under a concessions contract. Non-
commercial snowcoaches may be
operated if authorized by the
Superintendent. Showcoach operation
is subject to the conditions stated in the
concessions contract and all other
conditions identified in this section.

(ii) Beginning with the winter of
2005-2006, all non-historic
snowcoaches must meet NPS air
emissions requirements. These
requirements are the applicable EPA
emission standards for the vehicle at the
time it was manufactured.

(iii) All critical emission-related
exhaust components (as defined in 40
CFR 86.004-25(b)(3)(iii) through (v))
must be functioning properly.
Malfunctioning critical emissions-
related components must be replaced
with the original equipment
manufacturer (OEM) component, where
possible. Where OEM parts are not
available, aftermarket parts may be
used.

(iv) Modifying or disabling a
snowcoach’s original pollution control
equipment is prohibited except for
maintenance purposes.

(v) Individual snowcoaches may be
subject to periodic inspections to
determine compliance with the
requirements of paragraphs (I)(4)(ii)
through (1)(4)(iv) of this section.

(vi) Historic snowcoaches are not
required to meet air emissions
restrictions.

(5) Must | operate a certain model of
snowmobile? Only commercially
available snowmobiles that meet NPS
air and sound emissions requirements
as set forth in this section may be
operated in the park. The
Superintendent will approve
snowmobile makes, models, and year of
manufacture that meet those

requirements. Any snowmobile model
not approved by the Superintendent
may not be operated in the park.

(6) How will the Superintendent
approve snowmobile makes, models,
and year of manufacture for use in the
park? (i) Beginning with the 2005 model
year, all snowmobiles must be certified
under 40 CFR part 1051, to a Family
Emission Limit no greater than 15 g/kW-
hr for hydrocarbons and to a Family
Emission Limit no greater than 120
g/kW-hr for carbon monoxide.

(A) 2004 model year snowmobiles
may use measured emissions levels
(official emission results with no
deterioration factors applied) to comply
with the emission limits specified in
paragraph (1)(6)(i) of this section.

(B) Snowmobiles manufactured prior
to the 2004 model year may be operated
only if they have been shown to have
emissions no greater than the limits
specified in paragraph (1)(6)(i) of this
section.

(C) The snowmobile test procedures
specified by EPA (40 CFR parts 1051
and 1065) shall be used to measure air
emissions from model year 2004 and
later snowmobiles. Equivalent
procedures may be used for earlier
model years.

(ii) For sound emissions,
snowmobiles must operate at or below
73dB(A) as measured at full throttle
according to Society of Automotive
Engineers J192 test procedures (revised
1985). Snowmobiles may be tested at
any barometric pressure equal to or
above 23.4 inches Hg uncorrected.

(iii) The Superintendent may prohibit
entry into the park any snowmobile that
has been modified in a manner that may
adversely affect air or sound emissions.

(7) Where must | operate my
snowmobile in Yellowstone National
Park? (i) You must operate your
snowmobile only upon designated
oversnow routes established within the
park in accordance with §2.18(c) of this
chapter. The following oversnow routes
are so designated for snowmobile use:

(A) The Grand Loop Road from its
junction with Terrace Springs Drive to
Norris Junction.

(B) Norris Junction to Canyon
Junction.

(C) The Grand Loop Road from Norris
Junction to Madison Junction.

(D) The West Entrance Road from the
park boundary at West Yellowstone to
Madison Junction.

(E) The Grand Loop Road from
Madison Junction to West Thumb.

(F) The South Entrance Road from the
South Entrance to West Thumb.

(G) The Grand Loop Road from West
Thumb to its junction with the East
Entrance Road.

(H) The East Entrance Road from the
East Entrance to its junction with the
Grand Loop Road.

(I) The Grand Loop Road from its
junction with the East Entrance Road to
Canyon Junction.

(J) The South Canyon Rim Drive.

(K) Lake Butte Road.

(L) In the developed areas of Madison
Junction, Old Faithful, Grant Village,
Lake, Fishing Bridge, Canyon, Indian
Creek, and Norris.

(M) Firehole Canyon Drive between
noon and 9 p.m. each day.

(ii) The Superintendent may open or
close these routes, or portions thereof,
for snowmobile travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, and other factors. Notice of such
opening or closing shall be provided by
one or more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(iv) Maps detailing the designated
oversnow routes will be available from
Park Headquarters.

(8) What routes are designated for
snowcoach use? (i) Authorized
snowcoaches may only be operated on
the routes designated for snowmobile
use in paragraphs (1)(7)(i)(A) through
(H(@)(H)(M) of this section and the
following additional oversnow routes:

(A) Firehole Canyon Drive.

(B) Fountain Flat Road.

(C) Virginia Cascades Drive.

(D) North Canyon Rim Drive.

(E) Riverside Drive.

(F) That portion of the Grand Loop
Road from Canyon Junction to
Washburn Hot Springs overlook.

(ii) The Superintendent may open or
close these oversnow routes, or portions
thereof, or designate new routes for
snowcoach travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, and other factors. Notice of such
opening or closing shall be provided by
one of more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph also applies to
non-administrative snowcoach use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(9) Must | travel with a commercial
guide while snowmobiling in
Yellowstone and what other guiding
requirements apply? (i) All recreational
snowmobile operators must be
accompanied by a commercial guide.

(ii) Snowmobile parties must travel in
a group of no more than 11
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snowmobiles, including that of the
guide.

(iii) Guided parties must travel
together within a maximum of one-third
mile of the first snowmobile in the
group.

(10) Are there limits established for
the numbers of snowmobiles permitted
to operate in the park each day? The
numbers of snowmobiles allowed to
operate in the park each day is limited
to a certain number per entrance or
location. The limits are listed in the
following table:

TABLE 1 TO §7.13—DAILY
SNOWMOBILE LIMITS

Total

number of
Park entrance/location corgmgrec&ally

snowmobile

allocations
(i) YNP—North Entrance* .... 30
(i) YNP—West Entrance ...... 400
(iii) YNP—South Entrance .... 220
(iv) YNP—East Entrance ...... 40
(v) YNP—OId Faithful* ......... 30

*These limits may be reallocated between
these two areas as necessary, so long as the
total daily number of snowmobiles for the two
areas does not exceed 60.

(11) When may | operate my
snowmobile or snowcoach? The
Superintendent will determine
operating hours and dates. Expect for
emergency situations, changes to
operating hours may be made annually
and the public will be notified of those
changes through one or more of the
methods listed in § 1.7(a) of this
chapter.

(12) What other conditions apply to
the operation of oversnow vehicles? (i)
The following are prohibited:

(A) Idling an oversnow vehicle more
than 5 minutes at any one time.

(B) Driving an oversnow vehicle while
the driver’s motor vehicle license or
privilege is suspended or revoked.

(C) Allowing or permitting an
unlicensed driver to operate an
oversnow vehicle.

(D) Driving an oversnow vehicle in
willful or wanton disregard for the
safety of persons, property, or park
resources or otherwise in a reckless
manner.

(E) Operating an oversnow vehicle
without a lighted white headlamp and
red taillight.

(F) Operating an oversnow vehicle
that does not have brakes in good
working order.

(G) The towing of persons on skis,
sleds or other sliding devices by
oversnow vehicles, except in emergency
situations.

(if) The following are required:

(A) All oversnow vehicles that stop on
designated routes must pull over to the
far right and next to the snow berm.
Pullouts must be utilized where
available and accessible. Oversnow
vehicles may not be stopped in a
hazardous location or where the view
might be obscured, or operating so
slowly as to interfere with the normal
flow of traffic.

(B) Oversnow vehicle drivers must
possess a valid motor vehicle driver’s
license. A learner’s permit does not
satisfy this requirement. The license
must be carried by the driver at all
times.

(C) Equipment sleds towed by a
snowmobile must be pulled behind the
snowmobile and fastened to the
snowmobile with a rigid hitching
mechanism.

(D) Snowmobiles must be properly
registered and display a valid
registration from the United States or
Canada.

(iii) The Superintendent may impose
other terms and conditions as necessary
to protect park resources, visitors, or
employees. The public will be notified
of any changes through one or more
methods listed in § 1.7(a) of this
chapter.

(iv) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employee, or other non-recreational
users as authorized by the
Superintendent.

(13) What conditions apply to alcohol
use while operating an oversnow
vehicle? In addition to the regulations
contained in 36 CFR 4.23, the following
conditions apply:

(i) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is under
21 years of age and the alcohol
concentration in the driver’s blood or
breath is 0.02 grams or more of alcohol
per 100 milliliters of blood or 0.02
grams or more of alcohol per 210 liters
of breath.

(ii) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is a
snowmobile guide or a snowcoach
driver and the alcohol concentration in
the operator’s blood or breath is 0.04
grams or more of alcohol per 100
milliliters of blood or 0.04 grams or
more of alcohol per 210 liters of breath.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users as authorized by the
Superintendent.

(14) Do other NPS regulations apply
to the use of oversnow vehicles? (i) The
use of oversnow vehicles in
Yellowstone is not subject to §§2.18 (b),
(d), (e), and 2.19(b) of this chapter.

(ii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users as authorized by the
Superintendent.

(15) Are there any forms of non-
motorized oversnow transportation
allowed in the park? (i) Non-motorized
travel consisting of skiing, skating,
snowshoeing, or walking is permitted
unless otherwise restricted pursuant to
this section or other provisions of 36
CFR Part 1.

(ii) The Superintendent may designate
areas of the park as closed, reopen such
areas, or establish terms and conditions
for non-motorized travel within the park
in order to protect visitors, employees,
or park resources.

(iii) Dog sledding and ski-joring are
prohibited.

(16) May | operate a snowplane in
Yellowstone? The operation of a
snowplane in Yellowstone is prohibited.

(17) Is violating any of the provisions
of this section prohibited? Violating any
of the terms, conditions or requirements
of paragraphs (1)(1) through (1)(16) of
this section is prohibited. Each
occurrence of non-compliance with
these regulations is a separate violation.
* * * * *
= 3. Amend § 7.21 to revise paragraph
(a) to read as follows:

§7.21 John D. Rockefeller, Jr., Memorial
Parkway.

(a)(1) What is the scope of this
regulation? The regulations contained in
paragraphs (a)(2) through (a)(17) of this
section are intended to apply to the use
of recreational and commercial
snowmobiles. Except where indicated,
paragraphs (a)(2) through (a)(17) do not
apply to non-administrative
snowmobile or snowcoach use by NPS,
contractor or concessioner employees
who live or work in the interior of
Yellowstone, or other non-recreational
users authorized by the Superintendent.

(2) What terms do | need to know? All
the terms in §7.13(1)(2) of this part
apply to this section. This paragraph
also applies to non-administrative
snowmobile use by NPS, contractor or
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(3) May | operate a snowmobile in the
Parkway? You may operate a
snowmobile in the Parkway in
compliance with use limits, guiding
requirements, operating hours and
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dates, equipment, and operating
conditions established pursuant to this
section. The Superintendent may
establish additional operating
conditions and shall provide notice of
those conditions in accordance with
§1.7(a) of this chapter or in the Federal
Register.

(4) May | operate a snowcoach in the
Parkway? (i) Commercial snowcoaches
may be operated in the Parkway under
a concessions contract. Non-commercial
snowcoaches may be operated if
authorized by the Superintendent.
Snowecoach operation is subject to the
conditions stated in the concessions
contract and all other conditions
identified in this section.

(ii) Beginning with the winter of
2005-2006, all non-historic
snowcoaches must meet NPS air
emissions requirements. These
requirements are the applicable EPA
emission standards for the vehicle at the
time it was manufactured.

(iii) All critical emission-related
exhaust components (as defined in 40
CFR 86.004-25(b)(3)(iii) through (v))
must be functioning properly.
Malfunctioning critical emission-related
components must be replaced with the
original equipment manufacturer (OEM)
component, where possible. Where
OEM parts are not available, after-
market parts may be used.

(iv) Modifying or disabling a
snowcoach’s original pollution control
equipment is prohibited except for
maintenance purposes.

(v) Individual snowcoaches may be
subject to periodic inspections to
determine compliance with the
requirements of paragraphs (a)(4)(ii)
through (a)(4)(iv) of this section.

(vi) Historic snowcoaches are not
required to meet air emissions
restrictions.

(5) Must | operate a certain model of
snowmobile? Only commercially
available snowmobiles that meet NPS
air and sound requirements as set forth
in this section may be operated in the
Parkway. The Superintendent will
approve snowmobile makes, models and
year of manufacture that meet those
restrictions. Any snowmobile model not
approved by the superintendent may
not be operated in the Parkway.

(6) How will the Superintendent
approve snowmobile makes, models,
and year of manufacture for use in the
Parkway? (i) Beginning with the 2005
model year, all snowmobiles must be
certified under 40 CFR part 1051, to a
Family Emission Limit no greater than
15 g/kW-hr for hydrocarbons and to a
Family Emission Limit no greater than
120 g/kW-hr for carbon monoxide.

(A) 2004 model year snowmobiles
may use measured air emissions levels
(official emission results with no
deterioration factors applied) to comply
with the air emission limits specified in
paragraph (a)(6)(i) of this section.

(B) Snowmobiles manufactured prior
to the 2004 model year may be operated
only if they have shown to have air
emissions no greater than the
restrictions identified in paragraph
(a)(6)(i) of this section.

(C) The snowmobile test procedures
specified by EPA (40 CFR parts 1051
and 1065) shall be used to measure air
emissions from model year 2004 and
later snowmobiles. Equivalent
procedures may be used for earlier
model years.

(ii) For sound emissions snowmobiles
must operate at or below 73dB(A) as
measured at full throttle according to
Society of Automotive Engineers J192
test procedures (revised 1985).
Snowmobiles may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected.

(iii) These air and sound emissions
restrictions shall not apply to
snowmobiles originating in the Targhee
National Forest and traveling on the
Grassy Lake Road to Flagg Ranch.
However these snowmobiles may not
travel further into the Parkway than
Flagg Ranch unless they meet the air
and sound emissions and all other
requirements of this section.

(iv) The Superintendent may prohibit
entry into the Parkway of any
snowmobile that has been modified in
a manner that may adversely affect air
or sound emissions.

(7) Where must | operate my
snowmobile in the Parkway? (i) You
must operate your snowmobile only
upon designated oversnow routes
established within the Parkway in
accordance with §2.18(c) of this
chapter. The following oversnow routes
are so designated for snowmobile use:

(A) The Continental Divide
Snowmobile Trail (CDST) along U.S.
Highway 89/287 from the southern
boundary of the Parkway north to the
Snake River Bridge.

(B) Along U.S. Highway 89/287 from
the Snake River Bridge to the northern
boundary of the Parkway.

(C) Grassy Lake Road from Flagg
Ranch to the western boundary of the
Parkway.

(D) Flagg Ranch developed area.

(if) The Superintendent may open or
close these routes, or portions thereof,
for snowmobile travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety and other factors. Notice of such
opening or closing shall be provided by

one or more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(iv) Maps detailing the designated
oversnow routes will be available from
Park Headquarters.

(8) What routes are designated for
snowcoach use? (i) Authorized
snowcoaches may only be operated on
the route designated for snowmobile use
in paragraph (a)(7)(i)(B) of this section.
No other routes are open to snowcoach
use.

(ii) The Superintendent may open or
close this oversnow route, or portions
thereof, or designate new routes for
snowcoach travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, and other factors. Notice of such
opening or closing shall be provided by
one or more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph also applies to
non-administrative snowcoach use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(9) Must | travel with a commercial
guide while snowmobiling in the
Parkway, and what other guiding
requirements apply? All recreational
snowmobile operators using the
oversnow route along U.S. Highway 89/
287 from Flagg Ranch to the northern
boundary of the parkway must be
accompanied by a commercial guide. A
guide is not required in other portions
of the Parkway.

(i) Guided snowmobile parties must
travel in a group of no more than 11
snowmobiles, including that of the
guide.

(i) Guided snowmobile parties must
travel together within a maximum of
one-third mile of the first snowmobile
in the group.

(10) Are there limits established for
the numbers of snowmobiles permitted
to operate in the Parkway each day? (i)
The numbers of snowmobiles allowed to
operate in the Parkway each day is
limited to a certain number per road
segment. The limits are listed in the
following table:
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TABLE 1 TO §7.21—DAILY
SNOWMOBILE ENTRY LIMITS

Total
number of
Park entrance/road segment snowmobile
entrance
passes
(i) GTNP and the Parkway—
Total Use on CDST* ........ 50

(iii) Grassy Lake Road
(Flagg-Ashton Road) ......... 50
(iv) Flagg Ranch to Yellow-

stone South Entrance 220

*The Continental Divide Snowmobile Trall
lies within both GTNP and the Parkway. The
50 daily snowmobile use limit applies to total
use on this trail in both parks.

(11) When may | operate my
snowmobile or snowcoach? The
Superintendent will determine
operating hours and dates. Except for
emergency situations, changes to
operating hours may be made annually
and the public will be notified of those
changes through one or more of the
methods listed in § 1.7(a) of this
chapter.

(12) What other conditions apply to
the operation of oversnow vehicles? (i)
The following are prohibited:

(A) Idling an oversnow vehicle more
than 5 minutes at any one time.

(B) Driving an oversnow vehicle while
the operator’s motor vehicle license or
privilege is suspended or revoked.

(C) Allowing or permitting an
unlicensed driver to operate an
oversnow vehicle.

(D) Driving an oversnow vehicle in
willful or wanton disregard for the
safety of persons, property, or parkway
resources or otherwise in a reckless
manner.

(E) Operating an oversnow vehicle
without a lighted white headlamp and
red taillight.

(F) Operating an oversnow vehicle
that does not have brakes in good
working order.

(G) The towing of persons on skis,
sleds or other sliding devices by
oversnow vehicles, except in emergency
situations.

(ii) The following are required:

(A) All oversnow vehicles that stop on
designated routes must pull over to the
far right and next to the snow berm.
Pullouts must be utilized where
available and accessible. Oversnow
vehicles may not be stopped in a
hazardous location or where the view
might be obscured, or operating so
slowly as to interfere with the normal
flow of traffic.

(B) Oversnow vehicle drivers must
possess a valid motor vehicle operator’s
license. The license must be carried by

the driver at all times. A learner’s
permit does not satisfy this requirement.

(C) Equipment sleds towed by a
snowmobile must be pulled behind the
snowmobile and fastened to the
snowmobile with a rigid hitching
mechanism.

(D) Snowmobiles must be properly
registered and display a valid
registration from the United States or
Canada.

(iii) The Superintendent may impose
other terms and conditions as necessary
to protect parkway resources, visitors, or
employees. The public will be notified
of any changes through one or more
methods listed in § 1.7(a) of this
chapter.

(iv) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(13) What conditions apply to alcohol
use while operating an oversnow
vehicle? In addition to the regulations in
36 CFR 4.23, the following conditions
apply:

(i) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is under
21 years of age and the alcohol
concentration in the driver’s blood or
breath is 0.02 grams or more of alcohol
per 100 milliliters of blood or 0.02
grams or more of alcohol per 210 liters
of breath.

(ii) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is a
snowmobile guide or a snowcoach
driver and the alcohol concentration in
the operator’s blood or breath is 0.04
grams or more of alcohol per 100
milliliters of blood or 0.04 grams or
more of alcohol per 210 liters of breath.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(14) Do other NPS regulations apply
to the use of oversnow vehicles? (i) The
use of oversnow vehicles is not subject
to §82.18(d), (e), and 2.19(b) of this
chapter.

(ii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users as authorized by the
Superintendent.

(15) Are there any forms of non-
motorized oversnow transportation
allowed in the parkway? (i) Non-
motorized travel consisting of skiing,
skating, snowshoeing, or walking is
permitted unless otherwise restricted

pursuant to this section or other
provisions of 36 CFR Part 1.

(i) The Superintendent may designate
areas of the Parkway as closed, reopen
such areas, or establish terms and
conditions for non-motorized travel
within the Parkway in order to protect
visitors, employees, or park resources.

(iii) Dog sledding and ski-joring are
prohibited.

(16) May | operate a snowplane in the
Parkway? The operation of a snowplane
in the Parkway is prohibited.

(17) Is violating any of the provisions
of this section prohibited? Violating any
of the terms, conditions or requirements
of paragraphs (a)(1) through (a)(16) of
this section is prohibited. Each
occurrence of non-compliance with
these regulations is a separate violation.
* * * * *

m 4. Amend §7.22 to revise paragraph
(9) to read as follows:

§7.22 Grand Teton National Park.
* * * * *

(9)(1) What is the scope of this
regulation? The regulations contained in
paragraphs (g)(2) through (g)(20) of this
section are intended to apply to the use
of recreational and commercial
snowmobiles. Except where indicated,
paragraphs (g)(2) through (g)(20) do not
apply to non-administrative
snowmobile or snowcoach use by NPS,
contractor or concessioner employees
who live or work in the interior of
Yellowstone, or other non-recreational
users authorized by the Superintendent.

(2) What terms do | need to know? All
the terms in § 7.13(l)(1) of this part
apply to this section. This paragraph
also applies to non-administrative
snowmobile use by NPS, contractor or
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(3) May | operate a snowmobile in the
Grand Teton National Park? (i) You may
operate a snowmobile in Grand Teton
National Park in compliance with use
limits, operating hours and dates,
equipment, and operating conditions
established pursuant to this section. The
Superintendent may establish
additional operating conditions and
provide notice of those conditions in
accordance with §1.7(a) of this chapter
or in the Federal Register.

(4) May | operate a snowcoach in
Grand Teton National Park? It is
prohibited to operate a snowcoach in
Grand Teton National Park except as
authorized by the superintendent.

(5) Must | operate a certain model of
snowmobile in the park? Only
commercially available snowmobiles
that meet NPS air and sound emissions
requirements as set forth in this section
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may be operated in the park. The
Superintendent will approve
snowmobile makes, models, and year of
manufacture that meet those
requirements. Any snowmobile model
not approved by the Superintendent
may not be operated in the park.

(6) How will the Superintendent
approve snowmobile makes, models,
and year of manufacture for use in
Grand Teton? (i) Beginning with the
2005 model year, all snowmobiles must
be certified under 40 CFR part 1051, to
a Family Emission Limit no greater than
15 g/kW-hr for hydrocarbons and to a
Family Emission Limit no greater than
120 g/kW-hr for carbon monoxide.

(A) 2004 model year snowmobiles
may use measured air emissions levels
(official emission results with no
deterioration factors applied) to comply
with the air emission limits specified in
paragraph (g)(6)(i) of this section.

(B) Snowmobiles manufactured prior
to the 2004 model year may be operated
only if they have shown to have air
emissions no greater than the
requirements identified in paragraph
(9)(6)(i) of this section.

(C) The snowmobile test procedures
specified by EPA (40 CFR Parts 1051
and 1065) shall be used to measure air
emissions from model year 2004 and
later snowmobiles. Equivalent
procedures may be used for earlier
model years.

(ii) For sound emissions snowmobiles
must operate at or below 73dB(A) as
measured at full throttle according to
Society of Automotive Engineers J192
test procedures (revised 1985).
Snowmobiles may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected.

(iii) These air and sound emissions
requirements shall not apply to
snowmobiles while in use to access
lands authorized by paragraphs (g)(16)
and (g)(18) of this section.

(iv) The Superintendent may prohibit
entry into the park of any snowmobile
that has been modified in a manner that
may adversely affect air or sound
emissions.

(7) Where must | operate my
snowmobile in the park? (i) You must
operate your snowmobile only upon
designated oversnow routes established
within the park in accordance with
§2.18(c) of this chapter. The following
oversnow routes are so designated for
snowmobile use:

(A) The frozen water surface of
Jackson Lake for the purposes of ice
fishing only. Those persons accessing
Jackson Lake for ice fishing must
possess a valid Wyoming fishing license
and the proper fishing gear.
Snowmobiles may only be used to travel

to and from fishing locations on the
lake.

(B) The Continental Divide
Snowmobile Trail along U.S. 26/287
from Moran Junction to the eastern park
boundary and along U.S. 89/287 from
Moran Junction to the north park
boundary.

(i) The Superintendent may open or
close these routes, or portions thereof,
for snowmobile travel, and may
establish separate zones for motorized
and non-motorized use on Jackson Lake,
after taking into consideration the
location of wintering wildlife,
appropriate snow cover, public safety
and other factors. Notice of such
opening or closing shall be provided by
one or more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(iv) Maps detailing the designated
oversnow routes will be available from
Park Headquarters.

(8) Must I travel with a commercial
guide while snowmobiling in Grand
Teton National Park? You are not
required to use a guide while
snowmobiling in Grand Teton National
Park.

(9) Are there limits established for the
numbers of snowmobiles permitted to
operate in the park each day? The
numbers of snowmobiles allowed to
operate in the park each day are limited
to a certain number per road segment or
location. The snowmobile limits are
listed in the following table:

TABLE 1 TO §7.22—DAILY
SNOWMOBILE LIMITS

Total
number of
snowmobiles

Road segment/location

(i) GTNP and the Parkway—
Total Use on CDST* ........ 50
(ii) Jackson Lake .................. 40

*The Continental Divide Snowmobile Trail
lies within both GTNP and the Parkway. The
50 daily snowmobile use limit applies to total
use on this route in both parks; however, the
limit does not apply to the portion described in
paragraph (16)(ii) of this section.

(10) When may | operate my
snowmobile? The Superintendent will
determine operating hours and dates.
Except for emergency situations,
changes to operating hours or dates may
be made annually and the public will be
notified of those changes through one or
more of the methods listed in § 1.7(a) of
this chapter.

(11) What other conditions apply to
the operation of oversnow vehicles? (i)
The following are prohibited:

(A) Idling an oversnow vehicle more
than 5 minutes at any one time.

(B) Driving an oversnow vehicle while
the operator’s motor vehicle license or
privilege is suspended or revoked.

(C) Allowing or permitting an
unlicensed driver to operate an
oversnow vehicle.

(D) Driving an oversnow vehicle in
willful or wanton disregard for the
safety of persons, property, or park
resources or otherwise in a reckless
manner.

(E) Operating an oversnow vehicle
without a lighted white headlamp and
red taillight.

(F) Operating an oversnow vehicle
that does not have brakes in good
working order.

(G) The towing of persons on skis,
sleds or other sliding devices by
oversnow vehicles.

(ii) The following are required:

(A) All oversnow vehicles that stop on
designated routes must pull over to the
far right and next to the snow berm.
Pullouts must be utilized where
available and accessible. Oversnow
vehicles may not be stopped in a
hazardous location or where the view
might be obscured, or operating so
slowly as to interfere with the normal
flow of traffic.

(B) Oversnow vehicle drivers must
possess a valid motor vehicle operator’s
license. The license must be carried by
the driver at all times. A learner’s
permit does not satisfy this requirement.

(C) Equipment sleds towed by a
snowmobile must be pulled behind the
snowmobile and fastened to the
snowmobile with a rigid hitching
mechanism.

(D) Snowmobiles must be properly
registered and display a valid
registration from the United States or
Canada.

(iii) The Superintendent may impose
other terms and conditions as necessary
to protect park resources, visitors, or
employees. The public will be notified
of any changes through one or more
methods listed in § 1.7(a) of this
chapter.

(iv) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(12) What conditions apply to alcohol
use while operating an oversnow
vehicle? In addition to the regulations in
36 CFR 4.23, the following conditions
apply:

(i) Operating or being in actual
physical control of an oversnow vehicle



74612

Federal Register/Vol. 73, No. 237/ Tuesday, December 9, 2008/Rules and Regulations

is prohibited when the driver is under
21 years of age and the alcohol
concentration in the driver’s blood or
breath is 0.02 grams or more of alcohol
per 100 milliliters or blood or 0.02
grams or more of alcohol per 210 liters
of breath.

(ii) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is a
snowmobile guide or a snow coach
operator and the alcohol concentration
in the driver’s blood or breath is 0.04
grams or more of alcohol per 100
milliliters of blood or 0.04 grams or
more of alcohol per 210 liters of breath.

(iii) This paragraph also applies to
non-administrative snowmobile use by
NPS, contractor or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(13) Do other NPS regulations apply
to the use of oversnow vehicles? The use
of oversnow vehicles in Grand Teton is
not subject to §§2.18(d) and (e) and
2.19(b) of this chapter.

(14) Are there any forms of non-
motorized oversnow transportation
allowed in the park? (i) Non-motorized
travel consisting of skiing, skating,
snowshoeing, or walking is permitted
unless otherwise restricted pursuant to
this section or other provisions of 36
CFR Part 1.

(ii) The Superintendent may designate
areas of the park as closed, reopen such
areas, or establish terms and conditions
for non-motorized travel within the park
in order to protect visitors, employees,
or park resources.

(iii) Dog sledding and ski-joring are
prohibited.

(15) May | operate a snowplane in the
park? The operation of a snowplane in
Grand Teton National Park is
prohibited.

(16) May | continue to access public
lands via snowmobile through the park?
Reasonable and direct access, via
snowmobile, to adjacent public lands
will continue to be permitted on
designated routes through the park.
Requirements established in this section
related to air and sound emissions,
snowmobile operator age, guiding, and
licensing do not apply on these
oversnow routes. The following routes
only are designated for access via
snowmobile to public lands:

(i) From the parking area at Shadow
Mountain directly along the unplowed
portion of the road to the east park
boundary.

(ii) Along the unplowed portion of the
Ditch Creek Road directly to the east
park boundary.

(iii) The Continental Divide
Snowmobile Trail, from the east park
boundary to Moran Junction.

(17) For what purpose may | use the
routes designated in paragraph (g)(16)
of this section? You may use those
routes designated in paragraph (g)(16) of
this section only to gain direct access to
public lands adjacent to the park
boundary.

(18) May | continue to access private
property within or adjacent to the park
via snowmobile? Until such time as the
United States takes full possession of an
inholding in the park, the
Superintendent may establish
reasonable and direct access routes via
snowmobile, to such inholding, or to
private property adjacent to park
boundaries for which other routes or
means of access are not reasonably
available. Requirements established in
this section related to air and sound
emissions, snowmobile operator age,
licensing, and guiding do not apply on
these oversnow routes. The following
routes are designated for access to
properties within or adjacent to the
park:

(i) The unplowed portion of Antelope
Flats Road off U.S. 26/89 to private
lands in the Craighead Subdivision.

(i) The unplowed portion of the
Teton Park Road to the piece of land
commonly referred to as the “*Clark
Property”.

(iii) From the Moose-Wilson Road to
the land commonly referred to as the
“Barker Property”.

(iv) From the Moose-Wilson Road to
the land commonly referred to as the
“Wittimer Property”.

(v) From the Moose-Wilson Road to
those two pieces of land commonly
referred to as the ““Halpin Properties”.

(vi) From the south end of the plowed
sections of the Moose-Wilson Road to
that piece of land commonly referred to
as the “JY Ranch”.

(vii) From Highway 26/89/187 to
those lands commonly referred to as the
“Meadows”, the “Circle EW Ranch”, the
“Moulton Property”, the “Levinson
Property” and the ““West Property”.

(viii) From Cunningham Cabin
pullout on U.S. 26/89 near Triangle X to
the piece of land commonly referred to
as the “Lost Creek Ranch”.

(ix) Maps detailing designated routes
will be available from Park
Headquarters.

(19) For what purpose may | use the
routes designated in paragraph (g)(18)
of this section? Those routes designated
in paragraph (g)(18) of this section are
only to access private property within or
directly adjacent to the park boundary.
Use of these roads via snowmobile is
authorized only for the landowners and
their representatives or guests. Use of
these roads by anyone else or for any
other purpose is prohibited.

(20) Is violating any of the provisions
of this section prohibited? Violating any
of the terms, conditions or requirements
of paragraphs (g)(1) through (g)(19) of
this section is prohibited. Each
occurrence of non-compliance with
these regulations is a separate violation.

Dated: December 4, 2008.
Lyle Laverty,

Assistant Secretary, Fish and Wildlife and
Parks.

[FR Doc. E8-29110 Filed 12—-8-08; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 212

Travel Management; Designated
Routes and Areas for Motor Vehicle
Use

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: The Forest Service is revising
the travel management rule to make it
consistent with language proposed in
the rule’s implementing directives that
was published for public notice and
comment in the Federal Register and
that has been adopted in the final
directives. The notice adopting the final
travel management directives is
contained in the same issue of the
Federal Register as this rule. The
change to the travel management rule is
needed to allow for limited motor
vehicle use on National Forest System
(NFS) lands within a specified distance
of State or county roads or trails solely
for the purposes of dispersed camping
or big game retrieval.

In addition, the agency is removing a
redundant paragraph from the
regulations concerning the travel
management rule.

DATES: Effective Date: This rule is
effective January 8, 2009.

FOR FURTHER INFORMATION CONTACT:
Deidre St. Louis, Recreation, Heritage,
and Volunteer Resources Staff, (202)
205-0931.

SUPPLEMENTARY INFORMATION: The travel
management rule requires designation
of those roads, trails, and areas that are
open to motor vehicle use. Designations
are made by class of vehicle and, if
appropriate, by time of year (36 CFR
212.51(a)). The rule prohibits the use of
motor vehicles off the designated
system, as well as use of motor vehicles
on routes and in areas that is not
consistent with the designations (36
CFR 261.13). Responsible officials may
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include in the designation the limited
use of motor vehicles within a specified
distance of certain designated routes,
and if appropriate within specified time
periods, solely for the purposes of
dispersed camping or retrieval of a
downed big game animal by an
individual who has legally taken that
animal (big game retrieval) (36 CFR
212.51(b)).

In many places in the NFS, visitors
use motor vehicles for dispersed
camping or big game retrieval within a
limited distance of State or county roads
or trails, which are not under the
jurisdiction of the Forest Service and
cannot be designated for motor vehicle
use (36 CFR 212.1, 212.50(a), and
212.51(a)). The travel management rule
currently allows for motor vehicle use
for dispersed camping or big game
retrieval only in conjunction with
designated routes.

Consequently, the proposed directives
implementing the travel management
rule contained language at Forest
Service Manual (FSM) 7710 that would
allow the responsible official to include
in a designation the limited use of motor
vehicles within a specified distance of
certain forest roads and forest trails, and
if appropriate within specified time
periods, solely for the purposes of
dispersed camping or big game retrieval.
Forest roads and trails include State and
county roads and trails in the NFS, as
well as NFS roads and NFS trails (36
CFR 212.1). The Forest Service
published the proposed directives for
implementing the travel management
rule for public notice and comment in
the Federal Register on March 9, 2007
(72 FR 10632). In the final directives at
FSM 7715.74, the Forest Service has
retained the provision in proposed FSM
7710 that would allow the responsible
official to include in a designation the
limited use of motor vehicles within a
specified distance of certain forest roads
and forest trails, and if appropriate
within specified time periods, solely for
the purposes of dispersed camping or
big game retrieval. In addition, the
agency has included the phrase, “where
motor vehicle use is allowed’ after
‘“‘certain forest roads and forest trails,”
since not all forest roads and trails are
open to motor vehicle use. The agency
is revising the travel management rule at
36 CFR 212.51(b) to make it consistent
with FSM 7715.74 in the final
directives. Since the proposed language
regarding dispersed camping and big
game retrieval was subjected to full
public notice and comment under the
Administrative Procedure Act, further
public notice and comment are
unnecessary (5 U.S.C. 553(b)(B)).

In addition, the agency is removing
paragraph (d) of 36 CFR 212.2, which
governs the program of work for the
forest transportation system, as it
duplicates verbatim paragraph (c) of that
section. Public notice and comment
regarding this minor, purely
nonsubstantive correction of a
formatting error are unnecessary (5
U.S.C. 553(b)(B)).

List of Subjects in 36 CFR Part 212

Highways and roads, National forests,
Public lands—rights-of-way, and
Transportation.

m For the reasons set forth in the
preamble, part 212 of title 36 of the
Code of Federal Regulations is amended
to read as follows:

PART 212—TRAVEL MANAGEMENT

Subpart A—Administration of the
Forest Transportation System

m 1. The authority citation for part 212,
subpart A, continues to read as follows:

Authority: 16 U.S.C. 551, 23 U.S.C. 205.
§212.2 [Amended]
m 2.In §212.2, remove paragraph (d).

Subpart B—Designation of Roads,
Trails, and Areas for Motor Vehicle Use

= 3. The authority citation for part 212,
subpart B, continues to read as follows:

Authority: 7 U.S.C. 1011(f), 16 U.S.C. 551,
E.O. 11644, 11989 (42 FR 26959).

m 4. Revise §212.51 paragraph (b) to
read as follows:

§212.51 Designation of roads, trails, and
areas.
* * * * *

(b) Motor vehicle use for dispersed
camping or big game retrieval. In
designating routes, the responsible
official may include in the designation
the limited use of motor vehicles within
a specified distance of certain forest
roads or trails where motor vehicle use
is allowed, and if appropriate within
specified time periods, solely for the
purposes of dispersed camping or
retrieval of a downed big game animal
by an individual who has legally taken
that animal.

* * * * *

Dated: November 10, 2008.
Mark Rey,

Under Secretary, Natural Resources and
Environment.

[FR Doc. E8-29040 Filed 12—8-08; 8:45 am]
BILLING CODE 3410-11-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 533 and 552

[GSAR Amendment 2008-03; GSAR Case
2007-G501;Docket 2008-0007; Sequence 1
(Change 24)]

RIN 3090-Al149

General Services Administration
Acquisition Regulation; GSAR Case
2007-G501, Protests, Disputes, and
Appeals

AGENCIES: General Services
Administration (GSA), Office of the
Chief Acquisition Officer.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) by
updating language pertaining to
protests, disputes, and appeals.

DATES: Effective Date: January 8, 2009.
FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Ms.
Meredith Murphy at (202) 208-6925, or
by e-mail at meredith.murphy@gsa.gov.
For information pertaining to the status
or publication schedules, contact the
Regulatory Secretariat (VPR), Room
4041, GS Building, Washington, DC
20405, (202) 501-4755. Please cite
Amendment 2005-03, GSAR case 2007—
G501 (Change 24).

SUPPLEMENTARY INFORMATION:
A. Background

The General Services Administration
(GSA) is amending the General Services
Administration Acquisition Regulation
(GSAR) to update the text addressing
protests, disputes, and appeals. This
rule is a result of the General Services
Administration Acquisition Manual
(GSAM) rewrite initiative undertaken by
GSA to revise the GSAM to maintain
consistency with the FAR and
implement streamlined and innovative
acquisition procedures that contractors,
offerors, and GSA contracting personnel
can utilize when entering into and
administering contractual relationships.
The GSAM incorporates the GSAR as
well as internal agency acquisition
policy.

GSA will rewrite each part of the
GSAR and GSAM, and as each GSAR
part is rewritten, will publish it in the
Federal Register.

This rule covers the rewrite of GSAR
Part 533, Protests, Disputes, and
Appeals. A proposed rule was
published in the Federal Register at 73
FR 32514 on June 9, 2008. No comments
were received in response to the
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proposed rule. Subsequent to the close
of the comment period, the GSA Office
of General Counsel proposed to reinstate
some material from the clause at
552.233-70, Protests Filed Directly with
the General Services Administration, as
text coverage at a new subsection,
533.103-1. The language was added at
the recommendation of the Office of
General Counsel to clarify GSA'’s rules
in the context of the FAR process. This
is the only change in the final version
of GSAR Part 533 from the proposed
rule.

The revised GSAR no longer includes
the two clauses and associated
prescriptions for Part 533. The GSA-
unique utilities disputes clause and
prescription were deleted at the request
of the Public Buildings Service (PBS).
The GSA-unique clause, 552.233-70,
Protests Filed Directly with the General
Services Administration, and its
prescription, were also deleted, because
the clause merely repeated much of the
associated FAR clause.

Editorial changes were made to GSAR
section 533.211, Contracting officer’s
decision, so as not to repeat the
information that must be included, as
prescribed in FAR 33.211, to clarify the
GSA-unique requirements, and to
recognize that the GSBCA's duties are
now vested in the Civilian Board of
Contract Appeals (CSBA). Material from
Subpart 533.70, Processing Contract
Appeals, was determined to be
implementing, not supplementing, the
FAR, and it was moved into Subpart
533.2.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The General Services Administration
does not expect this final rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because this rule will only affect an
offeror that is submitting a protest or has
a dispute with GSA. Further, GSA is
making only minor changes in the
regulations and procedures for pursuing
either action. For these reasons, it is
expected that the number of entities
impacted by this rule will be minimal.
Therefore, a Regulatory Flexibility
Analysis was not performed.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the

GSAR do not impose recordkeeping or
information collection requirements that
require approval ofthe Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 533 and
552

Government procurement.

Dated: October 30, 2008
David A. Drabkin,
Senior Procurement Executive,Office of the

Chief Acquisition Officer, General Services
Administration.

m Therefore, GSA amends 48 CFR parts
533 and 552 as set forth below:

PART 533—PROTESTS, DISPUTES,
AND APPEALS

m 1. The authority citation for 48 CFR
part 533 is revised to read as follows:

Authority: 40 U.S.C. 121(c).

m 2. Add section 533.103-1 to read as
follows:

533.103-1 Filing a protest.

(a) Any protester filing an agency
protest has the choice of requesting
either that the contracting officer or the
Agency Protest Official decide the
protest. If the protest is silent on this
matter, the contracting officer will
decide the protest. If a party requests a
review at a level above the contracting
officer, the Agency Protest Official will
decide the protest. The decision by the
Agency Protest Official for GSA is an
alternative to a decision by the
contracting officer on a protest. The
Agency Protest Official for GSA will not
consider an appeal of the contracting
officer’s decision on an agency protest.

(b) If an agency protest is filed, the
deciding official uses the procedures in
FAR 33.103 and this section to resolve
the protest. The deciding official will
provide a fair and quick review of any
protest filed with the agency.

(c) The filing timeframes in FAR
33.103(e) apply. An agency protest is
filed when the complete protest is
received at the location the solicitation
designates for serving protests. GSA’s
hours of operation are 8 a.m. to 4:30
p.m. Protests delivered after 4:30 p.m.
will be considered received and filed
the following business day.

(d) The protest must meet all the
following conditions:

(1) Include the information required
by FAR 33.103(d)(2).

(2) Indicate that it is a protest to the
agency.

(3) Be filed in writing with the
contracting officer.

(4) State whether the protester
chooses to have the contracting officer

or the Agency Protest Official decide the
protest. If the protest does not include
the protester’s choice, then the
contracting officer will decide the
protest (see paragraph (a) of this
subsection).

(e) The following procedures apply to
information submitted in support of or
in response to an agency protest:

(1) GSA procedures do not provide for
any discovery.

(2) The deciding official has
discretion to request additional
information from either the agency or
the protester, orally or in writing, as
may be necessary to render a timely
decision on the protest. However,
protests are normally decided on the
basis of information initially provided
by the protester and the agency.

(3) To the extent permitted by law and
regulations, the parties may exchange
relevant information.

(4) The agency must make a written
response to the protest within ten days
unless another date is set by the
deciding official.

(5) The agency must also provide the
protester with a copy of the response on
the same day it files the protest response
with the deciding official. If the agency
believes it needs to redact or withhold
any information in the response from
the protester, it should identify and
provide the information to the deciding
official for in camera review.

(f) A protester may represent itself or
be represented by legal counsel. GSA
will not reimburse the protester for any
legal fees related to the agency protest.

(9) GSA may dismiss or stay
proceedings on an agency protest if a
protest on the same or similar basis is
filed with a protest forum outside of
GSA.

533.103-72 [Removed]
= 3. Remove section 533.103-72.

533.209 [Added]

m 4. Add section 533.209 to read as
follows:

533.209 Suspected fraudulent claims.

In GSA, the agency official
responsible for investigating fraud is the
Office of Inspector General.

m 5. Revise section 533.211 to read as
follows:

533.211 Contracting officer’s decision.
The contracting officer’s written
decision must include the paragraph at
FAR 33.211(a)(4)(v). The contracting
officer shall state in the decision that a
contractor’s notice of appeal to the
Civilian Board of Contract Appeals
(CBCA\) should include a copy of the
contracting officer’s decision.
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533.215 [Removed]
= 6. Remove section 533.215.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 7. The authority citation for 48 CFR
part 552 continues to read as follows:
Authority: 40 U.S.C. 121(c).

552.233-70 and 552.233-71 [Removed]
= 8. Remove sections 552.233-70 and
552.233-71.

[FR Doc. E8-29061 Filed 12—8-08; 8:45 am]
BILLING CODE 6820-61-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 14

[FWS—R9-LE-2008-0024; 990111224
0000-9B]

RIN 1018-AV31

Importation, Exportation, and
Transportation of Wildlife; Inspection
Fees, Import/Export Licenses, and
Import/Export License Exemptions

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), publish this
final rule to revise subpart I—Import/
Export Licenses, of title 50 of the Code
of Federal Regulations, part 14 (50 CFR
14), to clarify the import/export license
and fee requirements, adjust the
inspection fee schedule, and update
license and inspection fee exemptions.
We are clarifying when an import/
export license is required by persons
who engage in the business of importing
and exporting wildlife as well as
changing the license requirement
exemptions. Revised regulations will
help those importing and exporting
wildlife better understand when an
import/export license is required and
will allow us to consistently apply these
requirements. We are gradually
increasing inspection fees, and now
publishing the changes for 2008 through
2012. We determined that these
inspection fees must be adjusted every
year to cover the increased cost of
providing inspection services. Because
we are publishing these inspection fee
changes now, importers and exporters
can accurately predict the costs of
importing and exporting wildlife several
years in advance.

DATES: This final rule is effective
January 8, 2009.

FOR FURTHER INFORMATION CONTACT:
Kevin Garlick, Special Agent in Charge,
Branch of Investigations, Office of Law
Enforcement, U.S. Fish and Wildlife
Service, telephone (703) 358-1949, fax
(703) 358-1947.

SUPPLEMENTARY INFORMATION:

Public Assistance for Import/Export
Questions

We highly recommend that you
contact our wildlife inspectors about
importing and exporting procedures and
requirements before you import or
export your wildlife. We have wildlife
inspectors stationed at numerous ports
throughout the country. You can find
contact information for our wildlife
inspectors on our Web site at: http://
www.fws.gov/le/ImpExp/inspectors.htm.
In addition, the Service has a telephone
hotline that is staffed Monday through
Friday, 8 a.m. through 8 p.m. Eastern
time, to provide assistance for any
guestions you may have regarding
importing and exporting wildlife, at
1-800-344—-WILD.

Background

We have oversight responsibilities
under statutory and regulatory authority
to regulate the importation, exportation
and transportation of wildlife.
Consistent with this authority, we have
established an inspection program to
oversee the importation, exportation,
and transportation of wildlife and
wildlife products. In support of our
program activities, we promulgated
regulations contained in 50 CFR 14 to
provide individuals and businesses with
guidelines and procedures to follow
when importing or exporting wildlife,
including parts and products. These
regulations explain the requirements for
individuals or businesses importing or
exporting wildlife for commercial
purposes, or for people moving their
household goods, personal items, or
pets, as well as the exemptions provided
for specific activities or types of
wildlife. The regulations at 50 CFR 14
provide individuals and businesses with
the specific ports and locations where
these activities may be conducted and
any fees that may be charged as a result
of these activities.

Final Rule

The following parts of this preamble
explain the final rule and present
discussion of the substantive issues of
each section that we are changing in
subpart | of part 14, along with our
responses to comments we received on
the proposed rule. The final rule largely
implements the changes we described in
the proposed rule but makes some
adjustments based upon public

comments. We are changing the
requirements for an import/export
license, how to apply for an import/
export license, what inspection fees
apply to importers and exporters, and
what exemptions we apply to licenses
and fees.

On February 25, 2008, we published
a proposed rule in the Federal Register
(73 FR 9972) revising 50 CFR 14,
Subpart I. The public comment period
remained open until April 25, 2008. In
addition, we sent letters to organizations
and associations that represent
businesses that could be affected by the
rulemaking. We wanted to ensure that
these entities had an opportunity to
review and comment on our proposed
rule.

In response to this proposed rule, we
received 72 comments from the public.
These included comments from
industry representatives importing or
exporting fur, aquacultured white
sturgeon, elk, deer, mother-of-pearl
shell, tropical fish, corals, insects,
seafood products, and other wildlife
commodities, as well as comments from
one foreign embassy and several trade
councils, associations, and non-
governmental organizations. Four of the
comments were unrelated to the
proposed rule and are not discussed
below. We also held a public meeting on
April 3, 2008, that was attended by 14
persons. Two commenters provided oral
comments at the meeting. The majority
of comments we received were in
writing and pertained to changes in the
inspection fee structure. Many
comments were form letters that were
identical or nearly identical in content.
Many comments provided variations on
the same substantive issues and ranged
from strongly supportive to strongly
critical.

Our Changes to Import/Export License
Requirements (§ 14.91—When do | need
an import/export license?)

We are removing the definition of
“‘engage in business as an importer or
exporter of wildlife,” because the
elements of the definition are already
expressed in the current definition of
“‘commercial,” and the broader
definition of commercial more
accurately reflects what we consider as
“engaging in business.”

We are removing the existing section
on certain persons required to be
licensed, § 14.91(c), and replacing it
with a table that provides examples of
when we consider persons to be
engaging in business as an importer or
exporter of wildlife. We are limiting
who should be licensed to those persons
directly involved with importing and
exporting wildlife. Therefore, we are
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eliminating requirements for persons
who are indirectly involved with a
shipment either before or after our
clearance of the shipment. Based upon
comments, we added one example
related to hobbyists and commercial
activities and one example regarding
hunting trophies to the table. We also
made changes to the language in other
examples to further clarify when we
require an import/export license.

Comments on Our Proposed Changes to
§14.91

Three commenters responded to the
changes in this section. One commenter
representing 11 nongovernmental
organizations agreed with our use of the
definition of commercial to replace the
phrase “‘engage in business.”

We received one comment stating we
should not treat imports of hunting
trophies as commercial shipments when
they are consigned in the hunter’s name
in care of a taxidermist or tannery. We
agree with the commenter and have
added an example to reflect this.
Imports of personal hunting trophies for
a hunter that are shipped in care of a
taxidermist or tannery are not
considered commercial shipments. We
recognize that many hunting trophies
imported by a hunter are sent directly
to a taxidermist for preparation after
import clearance. The commercial work
that is conducted domestically after
clearance does not cause a personal
trophy import to be considered
commercial.

One commenter representing 11
nongovernmental organizations
suggested several changes to the table in
§14.91(c). One comment suggested we
change §14.91(c)(4) to include
laboratory suppliers. We agree and have
updated the table accordingly. Another
suggestion was that we change
§14.91(c)(5) to include the phrase “‘of
personally owned live wildlife (pets).”
We agree with the concept and have
updated the table accordingly. A final
suggestion was that we change
§14.91(c)(6) regarding hobbyists to
include the phrase “individual owner of
personal and household effects’ and
limit this example to previously owned
specimens. We decline to adopt this
suggestion since we do not believe the
narrowing of this example to personal or
household effects that are previously
owned specimens would be appropriate.
All noncommercial imports and exports
for personal use are exempt from the
import/export license whether or not
they are shipped as a personal or
household effect or are previously
owned. This example remains
unchanged from the proposed rule.

Our Changes to Exemptions to Import/
Export License Requirements (8 14.92—
What are the exemptions to the import/
export license requirements?)

We are removing two exemptions
from our import/export license
requirements for businesses that import
or export products from several
mammal species that have been bred
and born in captivity and for circuses
that import or export wildlife.

Until the effective date of this final
rule, our regulations have allowed
businesses that exclusively import or
export chinchilla, fisher, fox, marten,
mink, muskrat, and nutria that have
been bred and born in captivity, and
products of these animals, to conduct
business without obtaining an import/
export license. If a particular business
chooses to import or export wild
specimens of these species or species
other than those listed above, they must
obtain an import/export license. Upon
the effective date of this final rule, we
are removing the import/export license
exemption in § 14.92 for businesses that
exclusively import or export chinchilla,
fisher, fox, marten, mink, muskrat, and
nutria that have been bred and born in
captivity or products of these animals.

Our current import/export license
regulations also exempt businesses that
import or export products from the
rabbit and karakul. The karakul, which
is a variety of the domestic sheep, and
the rabbit are defined as domesticated
species and, therefore, are already
exempted from all Service import or
export requirements.

Our import/export data show that the
majority of businesses that import or
export mammals or products made from
mammals do not deal exclusively in
chinchilla, fisher, fox, marten, mink,
muskrat, and nutria that have been bred
and born in captivity. Rather, most
businesses deal in a mixture of these
species and other species that do not
qualify for the import/export license
exemption, or the trade is in wild-
caught specimens. Only approximately
1.5 percent of the shipments declared to
us in fiscal year 2005 consisted
exclusively of captive-bred specimens of
the above-listed species. Although many
businesses have not taken advantage of
the exemption, any exempted shipments
still require our inspection and
clearance.

All other wildlife types that are
identified as being exempt from the
import/export license, such as certain
shellfish and nonliving fishery
products, are also wildlife that the
Endangered Species Act (16 U.S.C. 1531
et seq.) or these regulations have
exempted from inspection and

clearance. No statutory or regulatory
inspection or clearance exemptions are
provided for captive-bred mammals or
their products. This exemption has had
the unfortunate consequence of creating
a monetary incentive for the global trade
community to falsely declare wild
mammal specimens as captive-bred
upon import into the United States. In
addition, due to shipping and other
business practices, importers of foreign-
sourced mammal products imported
into the United States are more likely to
declare the products as captive-bred for
purposes of claiming the exemption
than exporters of U.S.-sourced mammal
products.

Because these specific captive-bred
mammal shipments are exempt from the
import/export license requirements, the
corresponding importers or exporters
are not required to maintain records of
their imports or exports or any
subsequent dispositions and do not
have to provide the Service with access
to these records or inventories of
wildlife upon reasonable notice. The
lack of recordkeeping requirements and
access to these records hinders our
ability to investigate instances of false
declarations. These corresponding
importers and exporters are also exempt
from paying inspection fees and filing
reports with the Service upon request.
Because of all the problems that have
resulted from this exemption, we are
removing the exemption to the import/
export license requirements for persons
engaging in the business of importing or
exporting shipments containing only
chinchilla, fisher, fox, marten, mink,
muskrat, and nutria that have been bred
and born in captivity or their products.

We also have determined that circuses
will no longer qualify for the exemption
from our import/export license
requirements. Our current import/
export regulations allow certain persons
and businesses, including circuses, to
import or export wildlife without
obtaining an import/export license.
However, with the exception of
circuses, it is apparent that these
exempt businesses or organizations,
which include common carriers, custom
house brokers, public museums,
scientific or educational institutions,
and government agencies, are not
engaging in business as importers or
exporters of wildlife. While circuses
typically do not import or export
wildlife for resale, they do import or
export wildlife to stimulate additional
business through ticket sales or other
promotions.

We clarify that importers and
exporters of shellfish and nonliving
fishery products are exempt from the
import/export license requirement. We
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had proposed to change the language in
this section to “nonliving fish
products,” which reflects the historical
working implementation by the Service
of this exemption. The Service defines
shellfish in 50 CFR 10.12 as “‘an aquatic
vertebrate with a shell including but not
limited to, (a) an oyster, clam, or other
mollusk; and (b) a lobster or other
crustacean; or any other part, product,
egg, or offspring thereof, or the dead
body or parts thereof (excluding fossils),
whether or not included in a
manufactured product or in a processed
food product.” The Service has also
long defined fishery products as
nonliving fish products. However, based
upon comments received, we retained
the original wording of “fishery
product” but accepted the change of
“nonliving.” This change makes it clear
that the Service considers only dead
fishery products to be granted the
exemption. Nothing in this wording
change affects how the Service
implements this exemption.

Comments on Our Proposed Changes to
§14.92

We received 12 comments from
commenters related to our proposal to
remove the exemption to the import/
export license requirements for persons
engaging in the business of importing or
exporting shipments containing only
chinchilla, fisher, fox, marten, mink,
muskrat, and nutria that have been bred
and born in captivity or their products.
Nine commenters representing U.S.
retail businesses, a U.S. fur industry
coalition, a Canadian fur industry
coalition, and the government of Canada
strongly opposed the elimination of the
import/export license exemption
because of “‘increased costs for shipping
furs and fur products between the
United States and Canada.”

Several commenters opposed to the
elimination stated that the elimination
would create an inequity of treatment
between the United States and Canada
because Canada does not charge for
inspections of wildlife. Other
commenters argued that elimination of
the exemption undermines the North
American Free Trade Agreement
(NAFTA) and one commenter argued
the elimination is contrary to U.S.
obligations under the General
Agreement on Tariffs and Trade
(GATT). Another commenter stated the
elimination of the exemption
represented a discriminatory action
against small retailers and
manufacturers. Two commenters stated
that if cost recovery was our objective,
then we should remove all exemptions.

Three commenters representing 11
nongovernmental organizations strongly

supported the elimination of the
exemption that in their view had
created incentives to falsely declare
wild animals as captive-bred. One
commenter stated that the exemption
hampered the Service’s ability to track
the trade and any possible impacts on
wildlife populations, while another
commenter stated that removal would
weaken the ability of the trade to falsely
declare wild-source products as from
captive-bred animals. One commenter
stated that in the interest of fairness the
exemptions should be revoked and that
it was “‘unclear why for-profit
endeavors” had ever been exempted
since ““‘these businesses should share in
the funding of the inspection program in
tandem with other commercial traders.”

As previously stated, most businesses
deal in a mixture of these species and
other fur-bearing species that do not
qualify for the import/export license
exemption, or the trade is in wild-
caught specimens. For those shipments
that do qualify, we still must provide
inspection and clearance services to
fulfill our legal mandates. In addition,
as noted previously, retention of this
exemption would allow some members
of the trade to continue to falsely
declare the source of their specimens in
order to receive a fee exemption and our
inability to review import records
would not allow us to detect these false
practices. This exemption has had the
unintended consequences of unfairly
granting a fee exemption primarily to
foreign-origin goods. Finally, as
discussed throughout this rule, we do
not find it fair that nonexempt
businesses pay more than their share of
the costs in order for us to recover the
costs not paid by exempt businesses.
See the preamble discussion associated
with inspection fees (Our Changes to
Inspection Fees; §14.94—What fees
apply to me?), for a further discussion
on fees related to this exemption.

We have determined that removing
this exemption is wholly consistent
with the United States’ obligations
under NAFTA and GATT because the
exemption provided an advantage to
businesses that deal exclusively in
chinchilla, fisher, fox, marten, mink,
muskrat, and nutria that have been bred
and born in captivity. Besides, GATT
clearly permits the recovery of costs for
services rendered to importers and
exporters. In addition, neither GATT
nor NAFTA overrules our obligations to
regulate the international wildlife trade
under the Convention on International
Trade in Endangered Species (CITES) or
stricter U.S. conservation laws,
provided we do so in a non-
discriminatory manner. Those currently
not receiving the exemption pay a

disproportionate share of the costs of
the inspection program. The final rule
establishes a level playing field.

Although some countries do not
currently charge for import/export
related services, inspection fees for
these types of services are being adopted
by more and more countries. In the
United States, commercial importers
and exporters of wildlife must have
permission to engage in the business of
importing or exporting wildlife, file
required declarations, and receive
clearance from the Service. These are
not activities that the general taxpayer
engages in and thus the recipient of
these services should be responsible for
paying for the costs of these services.
We are not making any changes to the
rule in response to these comments.

We received four comments in
response to our proposal to eliminate
the import/export license exemption for
circuses. As previously mentioned, two
commenters stated that if cost recovery
was our objective, then we should
remove all exemptions. One commenter
strongly concurred that circuses should
no longer qualify for exemption since
the “circus trade results in high profits
for this industry.” Another commenter
strongly supported the removal of the
exemption since commercial
entertainment such as circuses, magic
acts, and animal acts are for-profit
businesses. We agree that circuses are
importing and exporting for commercial
purposes. We are therefore removing the
exemption from the import/export
license requirements. We consider
shipments of wildlife imported or
exported as part of commercial
entertainment, such as magic acts or
animal shows, commercial as well and
are not exempting them from import/
export license requirements.

Seven commenters representing the
seafood industry and the National
Oceanic and Atmospheric
Administration National Marine
Fisheries Service (NOAA-Fisheries)
provided comments related to the
proposed wording in §14.92 regarding
the exemption from the import/export
license requirements for certain
shellfish and nonliving fish products.
The comments addressed shipments of
squid, octopus, and cuttlefish. All of the
comments from industry opposed the
change in wording because of what they
perceived to be a narrowing of the
exemption and a creation of new
requirements for squid, octopus, and
cuttlefish. As stated above, the change
in wording does not affect the way the
Service currently implements the
exemption.

One commenter stated that the
legislative history of the Endangered
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Species Act (ESA; 16 U.S.C. 1531 et
seq.) suggests that Congress intended to
exempt squid from licensing
requirements. We disagree. Nothing in
the legislative history of the ESA
provides guidance on what species are
included in the statutory exemption.
Indeed the same commenter also
indicates that the initial House bill, the
Senate bill, and the Conference report
all failed to provide any explanations as
to what was intended to be covered by
the exemption. Several commenters
referred to other legislation, such as the
Saltonstall-Kennedy Act and the
Magnuson-Stevens Act, which include
squid as a fishery product. We note,
however, that the referenced pieces of
legislation have overly broad definitions
of both “fish”” and *‘fishery products”
that in many instances include all
aquatic plants and animals. Nothing in
these references requires us to apply
these definitions to wildlife shipments
regulated under the ESA.

NOAA-Fisheries, our partner agency
in oversight of these species,
commented that both the Magnuson-
Stevens Act provisions and the
regulations of the agency’s Northeast
Region lack a clear definition of
shellfish. The NOAA-Fisheries
commenter referenced a definition of
shellfish from the United Nations Food
and Agriculture Organization that states
“shellfish includes both mollusks, such
as clams, and crustaceans, such as
lobsters,” as well as the Service’s
definition of shellfish, and stated that
their understanding is that organisms in
the class Cephalopoda are shellfish.
While we would agree that squid,
octopus, and cuttlefish are mollusks, we
do not consider them to be an aquatic
invertebrate with a shell as is required
under the definition and is shown
through examples in the definitions.
NOAA-Fisheries requested that we
provide clarification in the rule on the
definition of shellfish and requested
that the Service change the language in
the rule from “*Shellfish and fishery
products” to ““Shellfish, as defined by
50 CFR 10.12, and nonliving fishery
products.” Although nothing in this
wording changes our implementation of
the exemption, we accepted these
comments and changed the language
accordingly.

Several comments we received from
industry questioned our authority to
regulate shipments of squid, octopus,
cuttlefish, and other seafood. The ESA
provides the Service with broad
authority to regulate the import and
export of fish and wildlife through
licensing of importers and exporters,
inspecting shipments, and charging and
retaining reasonable fees for processing

applications and performing
inspections. This authority is not
limited to endangered or threatened
species or those protected under CITES.

Several of these commenters
referenced the Reorganization Plan 4 of
1970 and a memorandum of
understanding between NOAA-Fisheries
and the Service transferring certain
responsibilities to NOAA-Fisheries.
Nothing in the reorganization plan
transferred the authority for imports and
exports of wildlife to NMFS. In fact,
regulations at 50 CFR 222.205 state that
importers or exporters of fish or wildlife
subject to NMFS jurisdiction should
refer to our regulations at 50 CFR 14 for
importing and exporting requirements.
We also note that NOAA-Fisheries
submitted comments on this exemption
and not only did not question our
authority but indicated it looked
“forward to working with FWS in
advancing environmentally sound
import/export regulations.”

Several commenters complained
about the Service’s selective
enforcement of this exemption. We are
aware of the inconsistencies in
enforcement at our ports and are
working nationwide to implement the
requirements consistently. We note that
the Service currently does not have
direct access to manifest or entry
information provided to U.S. Customs
and Border Protection (CBP) and relies
heavily upon the import/export
community to comply with our
regulatory requirements. Working with
CBP and our partners in the U.S. Food
and Drug Administration, we hope to
gain greater compliance from the trade
and consistent application of the
requirements.

Several commenters stated that the
removal of the shellfish exemption
would create a financial burden and that
we had provided an inaccurate analysis
of the costs of adding this new
requirement. We are not removing the
exemption or adding requirements
associated with shellfish and nonliving
fishery products. As we stated earlier,
nothing about the language change in
this rule affects the way we currently
implement the exemption.

Our Changes to Import/Export License
Application Requirements (§ 14.93—
How do | apply for an import/export
license?)

We are removing the specific
additional information language from
the current §14.93(b) because we
updated the import/export license
application form, FWS Form 3-200-3,
to include this additional specific
information. We are also reorganizing
the license conditions section for clarity

and to add the requirement that
importers and exporters are responsible
for providing current contact
information, including an address, that
the Service will use for official
notifications.

For clarity, we are reorganizing the
section that outlines issuance, denial,
suspension, revocation, or renewal of an
import/export license. We are also
adding two new factors that are grounds
for suspension, revocation, denial, or
renewal of an import/export license.
Although these factors are already
generally covered by the regulations in
part 13 of subchapter B of chapter | of
title 50 of the Code of Federal
Regulations, we wish to highlight these
two factors for wildlife importers and
exporters. We are going to consider
repeated failure to provide the required
prior notification for certain shipments
as possible grounds for action against an
existing import/export license holder or
during consideration of a new or
renewal import/export license
application. Failure by importers or
exporters to provide this required
notification risks the health or condition
of live and perishable shipments
because of clearance delays and requires
us to accommodate last-minute
inspection schedule changes that
directly impact the schedules of other
importers or exporters.

We are also adding the repeated
import or export of certain types of
wildlife without following the
requirements in this subpart as grounds
for action against an existing import/
export license holder or during
consideration of a new or renewal
import/export license application. This
repeated failure to follow requirements
for certain wildlife imports or exports
may result in a restriction of the license
to disallow engaging in business with
those particular types of wildlife while
still allowing the importer or exporter to
continue to engage in business with
other wildlife.

Comments on Our Proposed Changes to
§14.93

We received one comment from a
license holder related to our addition of
repeated failure to provide prior
notification as a criterion for taking
action against an import/export license
holder. The commenter stated we
should clearly indicate that denial
should be made only where the
violations can be considered egregious.
The commenter requested that we
include examples of what those
egregious violations might be.

We consider the repeated failure to
provide prior notification to be a serious
violation. As we stated in the proposed
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rule, failure by importers or exporters to
provide this required notification risks
the health or condition of live and
perishable shipments. It causes
clearance delays and requires us to
accommodate last-minute inspection
schedule changes that directly impact
the schedules of other importers or
exporters. Importers and exporters
wishing to engage in the business of
importing or exporting wildlife must
receive the Service’s permission in
order to do so. We believe that continual
failure to abide by Service import/
export requirements should subject a
license holder to the potential denial of
an import/export license. The general
permit conditions in 50 CFR part 13 do
not limit the use of this denial authority
to only egregious violations, and
therefore we have not changed the rule
based upon this comment.

We received two comments
suggesting that the Service should
define “repeated” in the context of
revoking or not reissuing import/export
licenses, with one commenter
suggesting we replace “‘repeatedly’” with
“more than once.” We decline to accept
these comments. We feel that the terms
“repeated” and ‘“‘repeatedly”’ give
sufficient guidance in the context of
revoking or not reissuing import/export
licenses, and that in some
circumstances, more than one violation
may not warrant revocation or not
reissuing an import/export license.

Our Changes to Inspection Fees
(8 14.94—What fees apply to me?)

This final rule implements the fee
structure described in the proposed
rule. We clarified it to state that if
updates to the fee schedule are not in
place by December 31, 2012, the fees
from 2012 will apply to shipments from
2013 and beyond until a new fee
structure is in place. As we stated in the
proposed rule, the regulations in 50 CFR
14 contain an inspection fee schedule
for inspections of wildlife shipments.
We are changing the inspection fee
structure and will generally increase
inspection fees to cover the increased
cost of providing these services and the
required support.

The inspection fees currently apply
primarily to commercial importers and
exporters whose shipments of wildlife
are declared to, and inspected and
cleared by, Service wildlife inspectors,
to ensure compliance with wildlife
protection laws. These fees are not
intended to fully fund the wildlife
inspection program, which includes
both a compliance monitoring function
involving services to the trade
community and a vital smuggling
interdiction mission focused on

detecting and disrupting illegal wildlife
trade. The fee increase appropriately
focuses only on recovering costs
associated with services provided to
importers and exporters engaged in legal
wildlife trade.

In developing this final rule, the
Service is guided by the Independent
Offices Appropriations Act of 1952,
codified at 31 U.S.C. 9701 (“‘the User
Fee Statute”), which provides that
services provided by Federal agencies
are to be “‘self-sustaining to the extent
possible.” The Act allows for agencies
to prescribe regulations establishing
charges for services provided. Each
charge is to be fair and based upon costs
to the government, the value of the
service to the recipient and the public
policy or interest served. The Act also
authorizes the establishment of charges
for special benefits provided to a
recipient that are at least as great as
costs to the government of providing the
special benefits.

We are also guided by the Office of
Management and Budget (OMB)
Circular No. A-25, Federal user fee
policy, which establishes Federal policy
regarding fees assessed for government
services. It provides that user fees will
be sufficient to recover the full cost to
the Federal Government of providing
the service, will be based on market
prices, and will be collected in advance
of, or simultaneously with, the
rendering of services. The policy
requires Federal agencies to recoup the
costs of *‘special services’ that provide
benefits to identifiable recipients.

The ESA (16 U.S.C. 1540(f)) also
authorizes the Service to charge and
retain reasonable fees for processing
applications and for performing
reasonable inspections of importation,
exportation, and transportation of
wildlife. The benefit of inspection fees
is the shift in the payment of services
from taxpayers as a whole to those
persons who are receiving the
government services.

While taxes may not change by the
same amount as the change in
inspection fee collections, there is a
related shift in the appropriations of
taxes to government programs, which
allows those tax dollars to be applied to
other programs that benefit the general
public. Therefore, there could be a
relative savings to taxpayers as a result
of the changes in inspection fees.

The inspection and clearance of
wildlife imports and exports is a special
service provided to importers and
exporters who are authorized to engage
in activities not otherwise authorized
for the general public. Our ability to
effectively provide these services and
the necessary support for these services

depends on inspection fees. Although
the Service began collecting inspection
fees in February 1986, we have been
unable to achieve full cost recovery as
several categories of importers and
exporters have been exempt from paying
fees, and fees were not established at
levels that would cover all costs of the
services provided to the trade
community. Inspection fees currently
recover less than half the costs of the
inspection program. Exempt businesses
have included most noncommercial
importers/exporters; companies dealing
in specific captive-bred or personally
trapped furs, meat from bison, ostrich,
and emu, and aquacultured sturgeon
food items; and circuses.

The inspection fee schedule in §14.94
we are modifying has been in place
since 1996. These fees were calculated
based solely upon the salary and
benefits of a journeyman-level wildlife
inspector and did not attempt to recover
other costs of conducting compliance
inspections and providing clearance
services to the wildlife trade
community. Before the effective date of
this final rule, commercial importers or
exporters (i.e., entities that hold a
Service import/export license) have
paid a flat rate of $55 per shipment for
inspections at designated ports during
normal working hours. Additional per-
hour charges have been applied when
inspections are conducted outside
normal working hours; non-licensees
receiving inspections outside normal
working hours also paid these hourly
charges.

All importers or exporters, whether
licensed or not, have paid a $55
administrative fee for inspections at a
staffed nondesignated port, plus a 2-
hour minimum of $20 per hour for
inspections during normal working
hours. Higher hourly charges applied to
inspections outside normal working
hours. Importers and exporters whose
inspections occur at nondesignated
ports that are not staffed by Service
inspectors have been charged all costs
associated with providing the
inspection, including salary, travel,
transportation, and per diem costs.

Under this final rule, the inspection
fee structure consists of a flat rate base
inspection fee based upon the type of
port ($85 for designated ports or ports
acting as designated ports; $133 for
staffed, nondesignated ports; and $133
for nonstaffed, nondesignated ports) that
reflects the recovery of specific direct
and indirect costs; and two premium
inspection fees, each $19, reflecting
additional labor costs associated with
specific types of commodities. The
inspection fee structure also provides
for overtime fees. The inspection fees
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reflect the cost of the services provided
for routine shipments, shipments that
contain species that are protected by
Federal law or international treaty, and
shipments that contain live specimens.
Routine shipments are charged a base
inspection fee based upon the type of
port. Shipments containing protected
species or live specimens are charged a
premium inspection fee in addition to
any applicable base inspection fee. If a
shipment contains both protected
species and live specimens, we charge
two premium inspection fees in
addition to any applicable base
inspection fee.

For commercial shipments at
designated ports, our regulations have
required an inspection fee of $55. The
new inspection fee structure requires an
$85 base inspection fee for inspections
at these ports. Upon the effective date,
these shipments are subject to an
additional $30 in inspection fees per
shipment (a change from $55 to $85) in
2008 under the new fee structure. A
further increase of $8 is spread out over
the next 4 years (2009-2012), to yield an
inspection fee of $93 in 2012 for a
routine shipment at a designated port.
For fiscal year 2005, approximately half
of the shipments at designated ports did
not contain species that are protected by
Federal law or international treaty or
live specimens and would be
considered routine shipments under
these regulations.

In addition to the nonstaffed,
nondesignated port base inspection fee
($133 in 2008, rising to $145 by 2012),
all importers or exporters who use these
types of ports will be required to pay
any associated travel and per diem
expenses needed for our wildlife
inspector to conduct an inspection at
these ports. Until this final rule becomes
effective, our current regulations require
importers or exporters who use these
types of nonstaffed ports to pay these
travel and per diem expenses, plus the
salary of the wildlife inspector
conducting the inspection, in addition
to a base hourly administrative fee.
However, the new fee structure
simplifies the fees for a nonstaffed,
nondesignated port to consist of a flat
rate base fee of $133 in 2008 to use these
ports, which incorporates the salary of
the wildlife inspector conducting the
inspection, in addition to any travel and
per diem costs. Importers and exporters
using this type of port are also
responsible for payment of premium
fees if their shipment includes live or
protected specimens, as is the case at
the other types of ports.

We are publishing 5 years’ worth of
fees, for the period 2008-2012, and
applying an inflation factor to the base

fees, premium fees, and overtime fees.
Throughout the 5-year period, we will
increase the base inspection fees
annually, based upon inflation, using
the Gross Domestic Product (GDP)
indices. We will increase the premium
inspection fees gradually over the 5-year
period, reflecting both inflation and a
gradual move to 100-percent cost
recovery. Because we are publishing
these inspection fee changes for a 5-year
period, importers and exporters of
wildlife can incorporate these fee
increases into their budget planning.
Within the 5-year period, we will
publish a proposed rule on inspection
fees that will be effective for the year
2013 and a number of years beyond, to
be determined. In the event the
rulemaking establishing inspection fees
for 2013 and beyond is delayed beyond
December 31, 2012, the inspection fees
in this final rule for the year 2012 will
be in effect for the year 2013 and
beyond, as needed, until the updated
rulemaking is finalized.

Comments on Our Proposed Changes to
§14.94

We received 39 comments on the
proposed changes to the inspection fees.
Thirty-four comments were generally
opposed to the increased fees, although
several commenters acknowledged the
need to recover increasing costs. Three
commenters strongly supported the
increase in inspection fees, and two
commenters indicated they had no
concerns with the fees because they
recognized the need to recover
increased costs.

As previously mentioned, we must
make the wildlife trade compliance
program as self-sustaining as possible.
The collection of inspection fees
currently funds approximately 40
percent of the inspection program. The
remainder is funded through limited
appropriated funds. We do not consider
it proper to pass these increased costs
on to the general public who are not the
primary beneficiaries of these services.
In order to maintain the same level of
inspection services, we have no option
but to raise inspection fees and move
toward achieving cost recovery from the
trade for the compliance portion of the
inspection program.

Many of the commenters opposed to
the increased fees represent industries
that do not import or export routine
wildlife shipments, but import or export
shipments which require additional
specialized services for live or protected
species. In our economic analysis, we
determined that approximately 50
percent of the shipments imported or
exported at designated ports were live
or protected species and thus would be

subject to these increased premium fees.
We do not consider it equitable to
require the other half of the trade to pay
even more fees in order to spread out
the costs of these additional specialized
services.

Other commenters opposed to the
increased fees are currently exempt
from fees and wish to remain exempt.
As we state above, we must still provide
services to these industries and we do
not find it equitable that nonexempt
businesses must pay more than their
share of the costs in order for us to
recover the costs not paid by exempt
businesses. We realize that increases in
inspection fees will increase the upfront
cost of doing business. In the past,
however, many businesses were
subsidized by taxpayers and were not
charged.

We received 16 comments stating that
the new fees will discourage small
shipments. We are aware that some
businesses may run on a very low profit
margin. This may be particularly true
when importing or exporting a limited
number of wildlife specimens. While
the inspection fee increase is not
intended to restrict or eliminate the
international trade of wildlife, it may
have an economic effect on those
dealing in small shipments or
transactions. However, the Service must
expend time and resources to process
these shipments. In addition, the costs
of providing services to the
international wildlife trade community
are not dependent upon the size of the
shipment.

It may be necessary for some
businesses to reassess how they are
conducting their activities to ensure that
the most productive and efficient
procedures are being used. While the
Service understands that the increased
inspection fees may impact some
businesses, we must raise the inspection
fees to ensure that we can adequately
address our responsibilities under
various wildlife laws and regulations.
We do not anticipate that these
inspection fees will greatly affect the
number of specimens in international
trade, although the number of
shipments may be reduced due to
consolidation.

Some commenters proposed that we
exempt small businesses or establish a
minimal processing fee. As we stated
earlier in the rule, the majority of
businesses importing and exporting
wildlife are considered small
businesses. The base inspection fees
cover the basic minimum service we
provide. Our inspection fee costs are
calculated to represent average costs of
providing the service. We cannot
predict or control the frequency of
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unusually small importations or
exportations. To ensure that our basic
costs are always covered, we charge the
base inspection fee. At a minimum, any
service we provide involves a fixed set
of costs. These fixed costs include the
direct costs of providing the service and
the indirect costs of support providing
the service. We cannot establish a lower
minimum fee, because doing so would
prevent us from recovering the full costs
of providing the services.

Two commenters stated that the
proposed inspection fees should have a
sliding scale based upon the value or
the quantity of specimens in a particular
shipment. The base inspection fees
resulting from our economic analysis
apply to all shipments of wildlife
regardless of quantity or value of
specimens in a particular shipment. We
calculated the average costs of providing
the service. Therefore, some of the
inspection fees may appear too high or
too low based upon an individual’s
experience, but in fact the fees represent
the average cost of providing the service
for the type of shipment and type of
port.

There is no direct correlation between
the number of wildlife items in a
shipment or the value of the shipment
and the complexity of the inspection or
costs of services that we must provide.
A fee based upon quantity or value
would automatically overcharge many
large or high-value shipments and
undercharge shipments of low value or
quantity. Importers importing their
routine shipment should not be required
to bear the higher costs associated with
inspections of live or protected species
shipments simply because their routine
shipment contains more specimens or
specimens of a higher value.

We received one comment stating that
inspection fees should distinguish
between dealers and collectors. Imports
and exports for personal use are exempt
from base inspection fees at designated
ports or ports acting as designated ports.
If, however, collectors are importing and
exporting for commercial purposes,
including trade and barter, then they
must be licensed and pay appropriate
fees. For example, collectors who
import small numbers of specimens that
are promptly sold over the Internet are
operating in no less of a commercial
manner than is a dealer in wildlife
specimens. In addition, the cost of
providing services to a collector is no
different than the cost of providing such
services to a dealer. We consider it
unfair to require dealers and other
members of the wildlife trade
community to bear a disproportionate
share of the costs in order to exempt
collectors. We therefore are making no

changes to the rule based upon this
comment.

We received seven comments
opposed to the proposed premium
inspection fee for shipments containing
live specimens or protected species. The
inspection of shipments that contain
live specimens requires considerably
more knowledge, time, and equipment
than is required for a routine shipment.
In addition to the increased time
required for inspection of the shipment,
and oftentimes the need for additional
officers, the inspection of these
premium shipments in many cases
requires the use of equipment that
ensures the safety of the wildlife
inspector conducting the inspection.
Inspection of shipments containing
protected species also requires
considerably more time and knowledge.
In addition, the costs of services
supporting these types of shipments are
considerably higher than for routine
shipments.

The majority of commenters stated
that the time it takes to inspect their
shipment is no more than for other
shipments and that any “‘rookie’ could
inspect their shipment. Other
commenters indicated that the fees
represented an unfair allocation of the
costs to the Service or were not related
to our costs. Other commenters felt the
fees unfairly targeted certain segments
of the trade. We calculated the average
time to inspect these premium
shipments, which on average is
considerably longer than for a routine
shipment. The time includes pre-
inspection research and document
review often conducted with the
assistance of senior inspectors, as well
as the actual physical inspection of the
shipment.

Since the costs have been averaged for
all shipments of a particular premium
type, some users may view the fees as
higher than the costs for their individual
shipment. Under the current system, the
higher costs to process these premium
shipments are borne predominantly by
the taxpayers but also by importers and
exporters dealing in non-premium
shipments. As stated in the proposed
rule, these fees reflect both the increase
in costs as well as the inclusion of cost
components that had not been included
before. This rule seeks to recover the
costs associated with these special
services and equipment from those
directly responsible for the shipments.
Therefore, we feel that the premium fees
for live and protected specimens are
warranted and have been set at
reasonable levels. See § 14.94(f) for a
definition of premium fees.

We received one comment that the
travel and per diem costs associated

with a nonstaffed nondesignated port
were unfair if there were multiple
importers and exporters requesting
inspection at the same time. The
commenter suggested that we prorate
travel and per diem expenses when
multiple importers or exporters are
involved. We agree with the commenter
and have updated the regulations to
reflect this change. Although this
circumstance is rare, we will charge
prorated travel, transportation, and per
diem costs when a wildlife inspector
travels to process shipments for
multiple importers or exporters at the
same location. However, each shipment
will be assessed the nondesignated port
base inspection fee and, if applicable,
the appropriate premium inspection
fees.

We received two comments
suggesting that we “abandon normal
work schedules” for wildlife inspectors
thus eliminating the need for overtime
charges. The majority of activities
involving the clearance of imports and
exports, such as working with customs
brokers and CBP, in addition to frequent
communication with the regulated
public, are conducted during normal
business hours. We recognize, however,
that some shipments, particularly those
with live specimens, are imported or
exported outside normal business hours.
The Service does not have the staff
resources to provide regular service 7
days a week, 24 hours a day, at all
locations. In addition, other Federal
inspection service agencies do not work
these hours without charging overtime.

However, in several locations, our
wildlife inspectors do work shifts to
process express shipments. Under
Federal law, we must compensate
wildlife inspectors who regularly work
overtime hours. In order to recover the
costs for these additional salary and
benefit expenses, whether our
inspectors are working overtime or are
working a normal shift during generally
understood overtime hours, we must
have the users of these overtime services
compensate the government through
overtime charges. We believe it is more
equitable to have the importers and
exporters of after hours shipments pay
for these additional services rather than
requiring higher fees for all shipments.

We received five comments
questioning how the proposed overtime
and inspection fees apply to multiple
shipments. As we previously stated, and
is currently the practice, if an importer
or exporter has multiple shipments at
the same time and the same location,
they will only be assessed one overtime
fee for the inspection of those
shipments. However, we will assess
each shipment the appropriate base
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inspection fee and, if applicable, the
appropriate premium inspection fees.

Calculation of Inspection Fees

As stated in the proposed rule, we
conducted an economic analysis of the
costs associated with the services
provided to the legal wildlife trade
community, and we created an
inspection fee template (§ 14.94(h)) that
formed the basis for the determination
of this inspection fee increase. The
economic analysis used data on
shipment types and quantities,
inspection times required for different
types of shipments, and direct and
indirect costs associated with the
services provided to the legal wildlife
trade community.

In order to calculate these inspection
fees, we analyzed the actual total costs
of providing services to the legal
wildlife trade community during fiscal
year 2005 as compared to the actual
total money that we collected for
activities authorized by the wildlife
inspection program during fiscal year
2005.

The total costs include wildlife
inspector salaries and benefits; the
appropriate portion of our managers’
salaries and benefits; direct costs such
as vehicle operation and maintenance,
equipment purchase and replacement,
data entry and computer support for the
Service’s electronic filing system,
communications costs, office supplies,
uniforms, and administrative costs; and
indirect costs such as office space. We
calculated these costs using a Service-
wide standard of 22 percent of direct
costs. The total cost of providing
services to the legal wildlife trade
community during fiscal year 2005 was
$20,083,627.

The total amount of money that we
collected for activities authorized by the
wildlife inspection program during
fiscal year 2005 was $8,724,289. This
total includes application fees for
import/export licenses, designated port
exception permits, and CITES permits
and certificates, as well as inspection
and overtime fees. At the time of our
analysis, our data did not distinguish
between license and permit fees and
inspection fees. However, it is readily
apparent that whatever portion of this
total is derived from inspection fees, it
falls well below the $20,083,627 we
spent on the wildlife trade compliance
program during fiscal year 2005.
Subsequent to the proposed rule, we
instituted a revenue tracking system to
separate inspection fees, including
overtime, from designated port
exception permit application fees and
CITES document application fees.

The inspection of shipments that
contain species protected by Federal
law or international treaty or live
specimens requires considerably more
knowledge, time, and equipment than is
required for a routine shipment. In
addition to the increased time required
for document inspection and handling
of the shipment, the inspection of these
“premium’’ shipments requires more
thorough knowledge of Federal law or
international treaty, or, in the case of
shipments containing live specimens,
the use of equipment that ensures the
safety of the wildlife inspector
conducting the inspection. Inspection of
live shipments routinely requires the
services of more than one wildlife
inspector and may also require timely
consultation with outside experts.

In addition, there are other costs
associated with the inspection of
premium shipments. In many instances,
foreign documents that are presented for
clearance of shipments containing
protected species under CITES must be
verified with foreign governments, a
process that can be extremely time
consuming. These foreign documents
must be stored and recorded in our
electronic database. Data on shipments
containing wildlife protected under
CITES must be analyzed for quality and
reported internationally on an annual
basis as one of our obligations as a party
nation to this international treaty.

Since the trade compliance portion of
the wildlife inspection program is to be
“self-sustaining to the extent possible,”
we created an inspection fee structure
that will provide 100-percent cost
recovery by the end of the 5-year period
2008-2012. If we had developed an
inspection fee structure to provide 100-
percent cost recovery immediately, the
initial premium fees would have been
substantially higher than the premium
fees described in this final rule.

During the development of the
inspection fee structure, we estimated
the inflation rate based upon the GDP.
The GDP indices are obtained from the
Economic Report of the President,
which projects the growth of real GDP.
For the 5-year period covered in this
final rule, the GDP indices were as
follows: 2.1 percent for 2008, 2009, and
2010, and 2.2 percent for 2011 and
2012. We decided to use inflation using
the GDP indices as the only factor
contributing to the increased costs by
the end of the 5-year period. This is a
conservative approach since wildlife
inspector salaries and benefits could
increase at a substantially greater rate
than inflation by the end of the 5-year
period. While salaries may increase
consistent with inflation, promotions

would increase salaries considerably
more than inflation.

In order to calculate these inspection
fees, we estimated what the fiscal year
2005 base inspection fees and premium
inspection fees would need to be to
provide 100-percent cost recovery by
the end of the 5-year period, and
inflated those fees to 2008 dollars. We
used this approach, because this
rulemaking will not be finalized until
2008, and if, at that time, we used 2005
dollars consistent with actual total costs
during fiscal year 2005, 100-percent cost
recovery by the end of the 5-year period
would not be possible.

It is extremely difficult to estimate
what portion of the money we collected
for activities authorized by the wildlife
inspection program was derived from
travel and per diem expenses and
overtime fees we received. Currently,
our data do not distinguish between
license and permit fees and inspection
fees. However, these amounts are a very
small portion of the total amount that is
derived from inspection fees, and will
have little impact on the total amount of
money that we collect for activities
authorized by the wildlife inspection
program. Therefore, during the
development of the inspection fee
structure, we decided not to include
overtime fees or salary, travel, and per
diem expenses collected at a nonstaffed,
nondesignated port.

During the development of the
inspection fee template, we considered
the impact that increased inspection
fees would have on small businesses.
Essentially all of the businesses that
engage in commerce by importing or
exporting wildlife are considered small
businesses according to the Small
Business Administration (SBA).
Examples of some of these businesses
can be placed in the following SBA
categories: ‘““Zoos and Botanical
Gardens,” with an SBA size standard of
$6.0 million in average annual receipts;
“Merchant wholesalers, nondurable
goods,” with an SBA size standard of
100 employees; “Leather and allied
product manufacturers,” with an SBA
size standard of 500 employees; and
“Clothing and Clothing Accessories
Stores,” with an SBA size standard
ranging from $6.0 million to $7.5
million in average annual receipts.

Since essentially all of these
businesses are small, we believe that
those companies that deal with more
complex shipments requiring additional
services from us, such as those
containing species that are protected by
Federal law or international treaty or
live specimens, should assume a greater
share of the costs associated with the
additional services. The alternative is to
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spread these additional costs among all
importers and exporters.

To help determine how realistic our
inspection fee increases are, we
calculated what the inspection fees in
place since 1996 would be equal to in
the beginning of and by the end of the
5-year period, based only on inflation
using the GDP indices. This calculation
yielded an inspection fee of $70 for
2008, and an inspection fee of $76 by
the end of the 5-year period in 2012.
Both of these projected fees are quite
close to the base inspection fee of $85.
Recognizing that the 1996 inspection
fees were based only on the salary and
benefits of a journeyman-level wildlife
inspector and did not take into account
all of the other costs associated with the
services provided to the legal trade
community, we think the base
inspection fee, which is based on all of
the associated costs of the wildlife
inspection program, is reasonable.

Comments on Calculation of Inspection
Fees

We received one comment suggesting
that the Service’s Office of Law
Enforcement should have a better way
to track import/export license, CITES
permit, and inspection fees. We agree
with the commenter and have already
implemented internal controls to track
these fees since the publication of the
proposed rule.

We received one comment stating that
the Service did not address the criteria
under the User Fee Statute when
establishing the new inspection fees. We
disagree. As stated previously, the
criteria under the User Fee Statute
include that the fees be fair, and that
they be based upon actual costs to the
government, the value of the service to
the recipient, and public policy or
interests that are being served. We
consider these fees to be fair for reasons
stated in this final rule. The fees reflect
the actual cost to the government for the
specific services provided, and they
were established at levels that will
provide 100-percent cost recovery for
the wildlife trade compliance program,
as authorized by the User Fee Statute. In
addition, if we do not increase
inspection fees, funds will not be
available to continue to provide
inspection services at a level sufficient
to meet customer demand.

Exemptions to Inspection Fees (New
Section, §14.94(k))

During the development of the
inspection fee template, we decided that
some individuals or organizations, or
certain commodities, should continue to
be exempt from inspection fees. These
longstanding exemptions reflect the lack

of regular inspection services provided
and the limited numbers of shipments
for which services are required.

Government agencies at the Federal,
State, local, or tribal level have been
exempt from inspection fees in the past
and will continue to be exempt from the
inspection fees, including overtime fees.
The retention of this exemption
complements other Service regulations.

Individuals who import or export
shipments of 100 or fewer raw furs or
raw, salted, or crusted mammal hides or
skins between the United States,
Canada, or Mexico have been exempt
from inspection fees in the past and will
continue to be exempt from designated
port base inspection fees. However, this
exemption applies only to shipments of
mammal furs, hides, or skins lawfully
taken from the wild by those
individuals or their family members in
the United States, Canada, or Mexico,
from species that are not protected
under parts 17, 18, or 23 of title 50.
These individuals will still require an
import/export license and be
responsible for overtime fees for any
shipments inspected outside normal
working hours.

Individuals or organizations that
import or export shipments of wildlife
for noncommercial purposes at
designated ports that do not contain
species that are protected by Federal
law or international treaty, along with
individuals or organizations that import
or export live specimens, will continue
to be exempt from designated port
inspection fees. These individuals or
organizations will still be responsible
for overtime fees for any shipments
inspected outside normal working
hours, as well as all fees for import or
export through a nondesignated port.

Individuals or organizations that
import or export shipments of wildlife
for noncommercial purposes at
designated ports that contain species
that are protected by Federal law or
international treaty, along with
individuals or organizations that import
or export live specimens, will pay
premium inspection fees when
importing or exporting via air, ocean,
rail, or truck cargo. However, these
shipments will continue to be exempt
from base inspection fees. Examples of
these individuals or organizations
would include but not be limited to:
individuals importing or exporting
personal pets that may or may not be
protected species; hunters importing or
exporting protected game species; or
public museums, zoos, and scientific or
educational institutions importing or
exporting protected species or live
specimens.

Inspection of these premium
shipments requires considerably more
knowledge, time, and equipment than is
required for a routine shipment. It
should be noted that the Service does
not consider these individuals or
organizations to be exempt from paying
for other services that provide benefits.
Our regulations in part 13 already
require individuals or organizations to
pay application fees for permits that
authorize them to engage in activities
not otherwise authorized for the general
public. We note that other agencies do
not make a distinction between
commercial and noncommercial
individuals or organizations when
considering inspection fees for import
and export. Based upon these findings,
we decided to charge premium fees but
exempt these shipments from base
inspection fees as long as the shipments
are imported or exported through a
designated port. These shipments will
continue to be subject to overtime fees
and all fees for import or export through
a nondesignated port.

Individuals or organizations who
import or export shipments that contain
protected species or live specimens for
noncommercial purposes at designated
ports by using the mail, by traveling as
passengers, or by using a personal
vehicle will be exempt from designated
port base inspection fees and premium
inspection fees. However, they will still
be responsible for overtime fees for any
inspections that take place outside
normal working hours. These shipments
are currently exempt from designated
port inspection fees other than overtime
charges. We decided to retain this
exemption under these circumstances
because we do not consistently provide
inspection services at mail facilities or
passenger terminals, or for personal
vehicles.

Until the effective date of this final
rule, our regulations exempt certain
captive-bred mammals from designated
port inspection fees as part of an
exemption from the import/export
license requirements. With this final
rule, however, we are establishing the
import/export license requirement for
these types of shipments. Although
most businesses have not taken
advantage of the exemption as discussed
earlier, any exempted shipments still
require inspection and clearance. This
exemption has also had the unintended
consequence of creating a monetary
incentive to falsely declare certain
mammals and their products as captive-
bred.

By policy, we currently exempt the
export of sturgeon and paddlefish that
are captive-bred in aquaculture facilities
from inspection fees, including
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nondesignated port fees, if the
shipments are for immediate human or
animal consumption. This exemption
applies to caviar, meat, and other food
items, but does not cover live fish. By
policy, we also currently exempt the
export of American bison, ostrich, and
emu meat produced in ranching
operations in the United States from
inspection fees if the meat is intended
for human consumption. All of these
shipments still require inspection and
clearance by us.

Our ability to effectively provide
inspection and clearance services and
the necessary support for these services
depends on inspection fees. When we
exempted these types of shipments from
inspection fees, the costs associated
with inspection and clearance have
been borne either by the taxpayers
through appropriated funds or by other
importers and exporters. The services
provided to these exempt businesses are
specialized services that do not directly
benefit the public as a whole and, as
such, the costs should not be borne by
the taxpayer. As discussed earlier, the
majority of importers and exporters of
wildlife are small businesses. We do not
believe it equitable that nonexempt
businesses must pay more than their
share of the costs in order for us to
recover the costs not paid by exempt
businesses.

Comments on 8§ 14.94(k)

We received one comment regarding
our proposed retention of the exemption
for individuals or organizations who
import or export shipments that contain
protected species or live specimens for
noncommercial purposes at designated
ports by using the mail, by traveling as
passengers, or by using a personal
vehicle. The commenter stated that
passengers on international flights
should be assessed premium inspection
fees since the majority of these
shipments contain protected species.
We disagree with this comment and will
retain the exemption as proposed. As
we stated earlier, we do not consistently
provide inspection services for
noncommercial shipments imported or
exported at mail facilities or passenger
terminals, or by personal vehicles.

One commenter specifically opposed
retaining the exemption for individuals
who import or export shipments of 100
or fewer raw furs or raw, salted, or
crusted mammal hides or skins between
the United States, Canada, or Mexico.
Two other commenters generally
opposed the retention and stated that if
cost recovery was our objective, then we
should remove all exemptions. One
commenter stated that this exemption
could allow unscrupulous businesses to

break up their shipments to get around
license fees. One commenter approved
of the continuation of this exemption,
while two commenters requested that
we extend the current exemption from
inspection fees for shipments of raw
furs or raw, salted, or crusted hides or
skins to include shipments of processed
or manufactured furs of similar size and
value. We decline to accept the
recommendations made in these
comments.

The current exemption from
inspection fees for shipments consisting
of raw furs or raw, salted, or crusted
hides or skins, or separate fur or skin
parts lawfully taken from the wild in the
United States, Canada, or Mexico, is
intended to provide assistance to
subsistence hunters and trappers. We
believe retention of this exemption is
warranted. However, when we consider
the difficulties that are inherent in
subsistence hunting, we do not think
that commercial importers or exporters
of processed or manufactured furs
should be entitled to the same
assistance extended to subsistence
hunters. Finally, we have the ability to
monitor the volume of importing and
exporting by a business or individual
and have not detected any abuse of this
exemption. Therefore, we are making no
changes to the rule based upon these
comments.

We received four comments from the
U.S. white sturgeon farming community
stating that we should not remove the
exemption from inspection fees for
exports of sturgeon and paddlefish that
are captive-bred in aquaculture facilities
and are intended for immediate human
or animal consumption. We also
received four comments in favor of
removing the exemption. Two
commenters in favor stated that the
businesses required inspection services
and should therefore pay for this service
as do other importers and exporters.
Two other commenters stated that if
cost recovery was our objective, then we
should remove all exemptions.

The commenters opposed to the
removal of the exemption argued that
since the species are farmed, they are
not wildlife and are not subject to the
fees. The commenters also stated that
poaching is already controlled at the
source and farming protects endangered
species by decreasing pressure on wild
stock. Though we recognize that farming
of white sturgeon may relieve pressure
on wild stocks, we would remind the
commenters that the ESA, under which
permission must be obtained to engage
in the business of importing or
exporting wildlife, defines wildlife to
include specimens that are born or bred
in captivity. In addition, CITES requires

CITES documents for international trade
of all sturgeon and paddlefish regardless
of whether the species are captive-bred.
Finally, the commenters argued that the
proposed new fees were too high. See
the preamble discussion on the
inspection fee schedule (Our Changes to
Inspection Fees (8 14.94—What fees
apply to me?)) for additional discussion
of fees.

As stated above, we currently exempt
the export of sturgeon and paddlefish
that are captive-bred in aquaculture
facilities from inspection fees, including
nondesignated port fees, if the
shipments are for immediate human or
animal consumption. However, these
shipments still require inspection and
clearance by us, and exporters often use
ports with little or no staff available. As
we have previously stated, we do not
find it equitable that nonexempt
businesses must pay more than their
share of the costs in order for us to
recover the costs not paid by exempt
businesses.

Since foreign sturgeon aquaculture
facilities must pay inspection fees when
their goods are imported, removal of the
exemption for domestic businesses will
establish a level playing field.
Therefore, we are removing the
inspection fee exemption for businesses
that export food items derived from
aquacultured sturgeon and paddlefish.

Four commenters supported the
elimination of the inspection fee
exemption for businesses that export
meat from American bison, ostrich, and
emu. Two commenters stated that if cost
recovery was our objective, then we
should remove all exemptions. One
commenter stated that those who utilize
the inspection services must bear the
cost, while another commenter stated
that these businesses require inspection
and clearance and are operating
commercially.

We agree with the commenters. As we
have stated throughout this final rule,
we do not find it equitable that
nonexempt businesses must pay more
than their share of the costs in order for
us to recover the costs not paid by
exempt businesses. In addition, since
both imports and re-exports with an
origin other than the United States are
subject to the inspection fees, removal
of the exemption for domestic
businesses will establish a level playing
field. Therefore, we are removing the
inspection fee exemption for businesses
that export food items derived from
ranch-raised American bison, ostrich,
and emu.

Other Relevant Comments

We received one comment stating that
the regulations should contain a
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provision that would allow prior
disclosures to be made without penalty
if non-compliance is found internally by
businesses. As we stated in our final
rule of August 23, 2007 (72 FR 48401),
on the implementation of CITES, we
cannot accept this recommendation
because this provision would
undermine our enforcement efforts and
our obligations under international and
domestic laws. We treat specimens
traded contrary to law the same as other
forms of illegally traded goods.

We received 22 comments regarding
an exemption from all Service import or
export requirements for ranch-raised elk
and deer and their products of Canadian
origin. The commenters suggested we
could reduce our costs by exempting
their commodities from regulation. We
also received one comment requesting
that shipments containing mother of
pearl products should be exempt from
all Service import or export
requirements.

The only wildlife species completely
exempt from Service import/export
requirements are domesticated species
that have become modified, through
selective breeding and a long historical
association with humans, from the wild
species from which they were derived.
The domesticated species can differ
from the wild species in color, form,
function, and/or behavior to such an
extent that the domesticated species is
unable to survive in the wild without
human care. The Service does not
consider ranch-raised elk and deer or
mother of pearl to meet these
requirements. In addition, granting an
exemption for products only of
Canadian origin might create a
protectionist effect for Canadian goods.

We received one comment stating that
the Service should reduce or eliminate
inspection fees for the import and
export of dead insect specimens. We
decline to adopt this suggestion. As
stated in our proposed rule, the goal of
this fee increase is to recover the costs
of the compliance portion of the
Service’s wildlife inspection program.
We do not consider it to be fair or
equitable for importers or exporters of
wildlife other than dead insect
specimens to bear the additional costs
incurred by reducing or eliminating fees
for dead insect specimens. These
shipments require inspection and
clearance by us as do all other wildlife
shipments; therefore, we are making no
changes to the rule based upon this
comment.

We received one comment requesting
that the funds collected by the Service
remain in the port where they are
collected. The commenter indicated that
some ports receive subsidized funding

from customs brokers associations. We
decline to adopt this recommendation.
Inspection fees monies are collected to
support the entire import/export
compliance program, and not all of the
costs are resident in a particular port.
We note that the Service does not
receive any funding from customs
brokers associations.

One commenter questioned whether
this rule applied to plants, and
requested confirmation of any other
changes involving hunting and fishing,
other than the need for individuals or
organizations that import or export
shipments for noncommercial purposes
that contain protected species to pay
premium fees. This rule applies only to
fish and wildlife as defined in 50 CFR
10.12 and does not apply to plants. With
respect to additional provisions that
might affect hunting or fishing, the
commenter should read § 14.91, which
provides examples of license
requirements related to hunters and
taxidermists.

One commenter suggested that the
Service should eliminate inspections on
Canada-U.S. shipments except for
CITES species. We decline to adopt this
suggestion. The Service must enforce
the ESA. The ESA provides us with
broad authority to regulate the import
and export of fish and wildlife through
licensing importers and exporters,
inspecting shipments, and charging and
retaining reasonable fees for processing
applications and performing
inspections. This authority is not
limited to endangered or threatened
species or those protected under CITES.
As previously stated, this broad
authority requires importers and
exporters who wish to engage in the
international trade of wildlife to obtain
permission to do so. Eliminating
inspections of shipments to and from
Canada would undermine our
obligations under U.S. law and would
unfairly discriminate against shippers
trading with countries other than
Canada.

Required Determinations

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under Executive Order
12866 (E.O. 12866). OMB bases its
determination upon the following four
criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

This final rule will not have a
significant economic effect on a
substantial number of small businesses
as defined under the Regulatory
Flexibility Act. An initial Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required. During the
development of the inspection fee
template, we considered the impact that
increased inspection fees would have on
small businesses. Essentially all of the
businesses that engage in commerce by
importing or exporting wildlife or
wildlife products would be considered
small businesses according to the Small
Business Administration (SBA).
Examples of some of these businesses
can be placed in the following SBA
categories: ‘““Zoos and Botanical
Gardens,” with an SBA size standard of
$6.0 million in average annual receipts;
““Merchant wholesalers, nondurable
goods,” with an SBA size standard of
100 employees; “Leather and allied
product manufacturers,” with an SBA
size standard of 500 employees; and
“Clothing and Clothing Accessories
Stores,”” with an SBA size standard
ranging from $6.0 million to $7.5
million in average annual receipts.

This final rule will not have a
significant economic effect on these
businesses. In most cases, the increased
inspection fees will represent a small
fraction of the value of the affected
wildlife shipment. In addition, the small
entities directly affected by this final
rule are not likely to bear the full
burden of the inspection fee increases
because some or most of the cost
increases will be passed on to the
purchasers of the wildlife.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2))

This final rule is not a major rule
under the Small Business Regulatory
Enforcement Fairness Act. This final
rule:

a. Does not have an annual effect on
the economy of $100 million of more.

The removal of two exemptions from
our import/export license requirements
for businesses that import or export
certain captive-bred mammals or their
products and circuses that import or
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export wildlife will not adversely affect
those businesses.

For fiscal year 2005, our records
indicate that 2,628 shipments of
captive-bred chinchilla, fisher, fox,
marten, mink, muskrat, and nutria were
imported or exported by 351 businesses.
However, 296 of these businesses
already have import/export licenses
because they also trade in species other
than these captive-bred mammals. We
are proposing that the remainder of
these businesses must obtain an import/
export license, at a cost of $100 per year.
These changes will result in an
additional cost to these businesses of
$5,500 as importers or exporters of these
captive-bred mammals or their products
(351 - 296 =55 businesses x $100 =
$5,500).

We estimate that approximately 30
circuses will import or export animals
during a given year. We are proposing
that these circuses must obtain an
import/export license. These changes
will result in an additional cost to these
circuses of $3,000 as importers or
exporters of circus animals.

The total cost to businesses and
circuses based upon the removal of two
exemptions from our import/export
license requirements will be
approximately $8,500.

We have determined that routine
shipments must be charged a base
inspection fee based upon the type of
port. Shipments containing protected
species or live specimens must be
charged a premium inspection fee in
addition to the base inspection fee. If a
shipment contains both protected
species and live specimens, we charge
two premium inspection fees in
addition to the base inspection fee. The
fee structure requires an $85 base
inspection fee for inspections at
designated ports and a $19 premium
inspection fee.

The greatest increased costs contained
in the fee structure apply to wildlife
shipments imported or exported at
nonstaffed, nondesignated ports.
Assuming that every shipment we
inspect occurs at one of these ports, the
total net annual economic effect in the
worst-case scenario will be
approximately $20 million.

For inspections at these ports, our
regulations have required an
administrative fee of $55 plus all costs
associated with the inspection and
clearance, including salary, travel, and
per diem for the wildlife inspector
conducting the inspection. The new fee
structure requires a $133 base
inspection fee for inspections at these
ports. Assuming that every shipment at
these ports contained species that are
protected by Federal law or

international treaty and live specimens,
these shipments will require an
additional $38 in premium inspection
fees, for a total of $171 per shipment.

The worst-case scenario for
inspections at nonstaffed,
nondesignated ports, as described
above, and not including travel and per
diem, will result in an additional $116
in inspection fees per shipment (the
difference between $171 and $55) under
the new fee structure. We estimate that
we inspect approximately 170,000
shipments per year nationwide.
Assuming that all shipments are
inspected at nonstaffed, nondesignated
ports, the net annual economic effect
could equal $19,720,000 under the new
fee structure. While the new fee
structure of $133 to use these ports does
require the additional payment of travel
and per diem expenses, it does not
require the additional payment of the
salary of the wildlife inspector
conducting the inspection. In many
cases, the base fee of $133 will be
considerably less than the salary of the
wildlife inspector conducting the
inspection.

In reality, nearly one-half of our
inspections are conducted at designated
ports for shipments that do not contain
species that are protected by Federal
law or international treaty or live
specimens, so the net annual economic
effect of the new fee structure is
considerably less than $19,720,000. For
commercial shipments at designated
ports, our regulations have required an
inspection fee of $55. The new fee
structure requires an $85 base
inspection fee for inspections at
designated ports. These shipments will
result in an additional $30 in inspection
fees per shipment (the difference
between $85 and $55) under the new fee
structure. For fiscal year 2005, we
inspected 83,203 shipments at
designated ports that did not contain
species that are protected by Federal
law or international treaty or live
specimens. The net annual economic
effect for inspections of these shipments
will/could equal $2,496,090 under the
new fee structure.

As described above, the removal of
two exemptions from our import/export
license requirements for businesses that
import or export certain captive-bred
mammals or their products and circuses
means that these entities must pay
inspection fees authorized under their
import/export license.

For fiscal year 2005, our records
indicate that 2,628 shipments of certain
captive-bred mammals or their products
were imported or exported by 351
businesses. These new regulation
changes will result in an additional cost

to these businesses of $223,380 when
they import or export shipments of
certain captive bred mammals or their
products at designated ports (2,628
shipments x $85 base inspection fee at
designated ports).

Our records indicate that, at most,
there could be 75 shipments of circus
animals imported or exported during a
given year by approximately 30
circuses. Circuses will likely be assessed
two premium inspection fees per
shipment, since most of their shipments
will contain live specimens that are
protected by Federal law or
international treaty. Under the worst-
case scenario, these changes will result
in an additional cost to these circuses of
$9,225, when they import or export
circus animals at designated ports (75
shipments x $85 base inspection fee at
designated ports + 75 shipments x $38
premium inspection fee).

For fiscal year 2005, our records
indicate that 7,800 shipments that
contained species that are protected by
Federal law or international treaty or
live specimens were imported or
exported for noncommercial purposes at
designated ports via air, ocean, rail, or
truck cargo. With the effective date of
this final rule, these persons must pay
premium inspection fees for these
shipments. In many cases, these
shipments will contain species that are
protected by Federal law or
international treaty and live specimens.
Under the worst-case scenario, these
changes will result in an additional cost
to these persons of $296,400, when they
import or export these shipments at
designated ports (7,800 shipments x $38
premium inspection fee).

For fiscal year 2005, our records
indicate that 145 shipments of
American bison, ostrich, emu, or
sturgeon and paddlefish products were
exported. These changes will result in
an additional cost to these businesses of
$12,325 when they export shipments of
American bison, ostrich, or emu meat at
designated ports (145 shipments x $85
base inspection fee at designated ports).

The total cost to businesses, circuses,
and persons importing or exporting
species that are protected by Federal
law or international treaty or live
specimens for noncommercial purposes,
based upon the removal of license fee
exemptions, will be approximately
$541,330.

Considering that nearly one-half of
the shipments that we inspect account
for an annual economic effect of just
under $2.5 million, it is safe to assume
that all of the other types of shipments
that we inspect at all of our other ports,
when combined with this amount, will
total far less than $100 million. The
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removal of import/export license
exemptions and inspection fee
exemptions accounts for an additional
$549,830. To summarize, this final rule
will have an annual economic effect of
far less than $100 million.

Though this final rule will not have
an annual economic effect of $100
million, we recognize that these fee
increases will have a negative effect on
small entities. Since essentially all of
the businesses that engage in commerce
by importing or exporting wildlife
would be considered small businesses,
and considering that the wildlife trade
compliance program is to be “‘self-
sustaining to the extent possible,” we
have no option but to raise inspection
fees to cover the increasing costs
associated with the wildlife trade
compliance program. It would not be
appropriate to pass these increased costs
on to the general public, who are not the
primary beneficiaries of these services.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State, or
local government agencies; or
geographic regions.

This final rule will increase costs for
individual industries and potentially
consumers; however, because the
wildlife trade compliance program is to
be “‘self-sustaining to the extent
possible,” we have no option but to
raise inspection fees to cover the
increasing costs associated with the
wildlife trade compliance program. If
we do not increase inspection fees,
funds will not be available to continue
to provide these services at a level
sufficient to meet customer demand.

c. Does not have significant negative
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based companies to
compete with foreign-based companies.

This final rule will not have
significant adverse effects on the ability
of U.S.-based enterprises to compete
with foreign-based enterprises, because
foreign-based enterprises that are
subject to U.S. jurisdiction must comply
with the same regulatory requirements
as U.S.-based enterprises who import or
export wildlife. In addition, this final
rule removes the exemption from an
import/export license requirements and
payment of inspection fees for
shipments of certain captive-bred
mammals or their products. Due to
shipping and other business practices,
foreign-sourced mammals or their
products imported into the United
States are more likely to be declared as
captive-bred and appropriate for the
current exemption than exports of U.S.-
sourced mammals or their products. The
removal of the exemption will result in

equal treatment of foreign-sourced and
U.S.-sourced mammals or their
products.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

Under the Unfunded Mandates
Reform Act:

a. This final rule will not significantly
or uniquely affect small governments. A
Small Government Agency Plan is not
required.

We are the lead Federal agency for
implementing regulations that govern
and monitor the importation and
exportation of wildlife and carrying out
the United States’ obligations under
CITES. Therefore, this final rule has no
effect on small governments’
responsibilities.

b. This final rule will not produce a
Federal requirement that may result in
the combined expenditure by State,
local, or tribal governments of $100
million or greater in any year, so it is
not a ‘““significant regulatory action”
under the Unfunded Mandates Reform
Act.

This rule will not result in any
combined expenditure by State, local, or
tribal governments.

Executive Order 12630 (Takings)

Under E.O. 12630, this final rule does
not have significant takings
implications. A takings implication
evaluation is not required. Under E.O.
12630, this final rule does not affect any
constitutionally protected property
rights. This final rule will not result in
the physical occupancy of property, the
physical invasion of property, or the
regulatory taking of any property.

Executive Order 13132 (Federalism)

Under E.O. 13132, this final rule does
not have significant Federalism effects.
A Federalism evaluation is not required.
This final rule will not have a
substantial direct effect on the States, on
the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 12988 (Civil Justice
Reform)

Under E.O. 12988, the Office of the
Solicitor has determined that this final
rule does not overly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. Specifically, this final rule
has been reviewed to eliminate errors
and ensure clarity, has been written to
minimize disagreements, provides a
clear legal standard for affected actions,

and specifies in clear language the effect
on existing Federal law or regulation.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This final rule does not contain any
new information collection
requirements that require approval by
the Office of Management and Budget
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. OMB has approved
the information collection requirements
contained in this subpart | and assigned
OMB Control Number 1018—-0092,
which expires on November 30, 2010.
The Service may not conduct or sponsor
and you are not required to respond to
a collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We analyzed this rule under the
criteria of the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4332(C)) and part 516 of the Department
of the Interior’s Departmental Manual
(DM), Chapter 8. This final rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment. An environmental
impact statement/assessment is not
required.

A categorical exclusion from NEPA
documentation applies to publication of
these amendments to our import/export
regulations, because the changes are
technical and procedural in nature, and
the environmental effects are too broad,
speculative, or conjectural to lend
themselves to meaningful analysis (516
DM 2, Appendix 1.10). Concerning the
actions that are the subject of this
rulemaking, NEPA has been complied
with at the project level where each
change was developed. This is
consistent with the Department of the
Interior instructions for compliance
with NEPA where actions are covered
sufficiently by an earlier environmental
document (516 DM 3.2A).

Executive Order 13175 (Tribal
Consultation) and 512 DM 2
(Government-to-Government
Relationship With Tribes)

Under the President’s memorandum
of April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951), E.O. 13175, and 512 DM 2, we
have evaluated possible effects on
federally recognized Indian tribes and
have determined that there are no
adverse effects. Individual tribal
members must meet the same regulatory
requirements as other individuals who
import or export wildlife.
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Executive Order 13211 (Energy Supply,
Distribution, or Use)

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. This final rule will
clarify the import/export license and fee
requirements, adjust the inspection fee
schedule, and update license and
inspection fee exemptions. This final
rule is not a significant regulatory action
under E.O. 12866, and it is not expected
to significantly affect energy supplies,
distribution, and use. Therefore, this
action is a not a significant energy
action and no Statement of Energy
Effects is required.

List of Subjects in 50 CFR Part 14

Animal welfare, Exports, Fish,
Imports, Labeling, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

= For the reasons described above, we
are amending part 14, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations as set forth below.

PART 14—IMPORTATION,
EXPORTATION, AND
TRANSPORTATION OF WILDLIFE

m 1. The authority citation for part 14
continues to read as follows:

Authority: 16 U.S.C. 668, 704, 712, 1382,
1538(d)—(f), 1540(f), 3371-3378, 4223-4244,
and 4901-4916; 18 U.S.C. 42; 31 U.S.C. 9701.

m 2. Revise subpart | to read as follows:

Subpart I—Import/Export Licenses and
Inspection Fees

Sec.
14.91 When do | need an import/export
license?

14.92 What are the exemptions to the
import/export license requirement?
14.93 How do | apply for an import/export

license?
14.94 What fees apply to me?

Subpart I—Import/Export Licenses and
Inspection Fees

§14.91 When do | need an import/export
license?

(a) The Endangered Species Act (16
U.S.C. 1538(d)(1)) makes it unlawful for
any person to engage in business as an
importer or exporter of certain fish or
wildlife without first having obtained
permission from the Secretary. For the
purposes of this subchapter, engage in
business means to import or export
wildlife for commercial purposes.

(b) Except as provided in § 14.92, if
you engage in the business of importing
or exporting wildlife for commercial
purposes (see § 14.4), you must obtain
an import/export license prior to
importing or exporting your wildlife
shipment.

(c) The following table includes some
examples of when an import/export
license is required:

If I import into the United States or export from the United States

.. .dolneed
an import/export
license?

(1) wildlife in the form of products such as garments, bags, shoes, boots, jewelry, rugs, trophies, or curios for commercial pur-

poses.

(2) Wildlife in the form of hides, furs, or skins for commercial purposes
(3) Wildlife in the form of food for commercial purposes
(4) As an animal dealer, animal broker, pet dealer, or pet or laboratory supplier
(5) As an individual owner of a personally owned live wildlife pet for personal use

(6) As a collector or hobbyist for personal use

(7) As a collector or hobbyist for commercial purposes, including sale, trade or barter ..
(8) As a laboratory researcher or biomedical supplier for commercial purposes

................................................ No.

Yes.

Yes.
Yes.
Yes.

No.
Yes.
Yes.

(9) As a customs broker or freight forwarder engaged in business as a dispatcher, handler, consolidator, or transporter of wild- | No.
life or if | file documents with the Service on behalf of others.

(10) As a common carrier engaged in business as a transporter of WIldlife ... No.
(11) As a taxidermist, outfitter, or guide importing or exporting my own hunting trophies for commercial purposes . e | Yes.
(12) As a taxidermist, outfitter, or guide transporting or shipping hunting trophies for clients or customers .................. .... | No.
(13) As a U.S. taxidermist receiving a U.S. client’s personal hunting trophies after import clearance for processing ............. No.
(14) As a U.S. taxidermist importing wildlife from or exporting wildlife to foreign owners who are requesting my services ........... | Yes.
(15) As a foreign owner of wildlife exporting my personal hunting trophies from the United States to my home .................... .... | No.
(16) As a circus for exhibition Or reSale PUIPOSES ........cciiiiiiiiiii e ... | Yes.
(17) As a Federal, State, municipal, OF tHDAl AgENCY .......oiitiiiiiiiie ettt bt sttt e b e e s be e bt e nan et e ntee s No.
(18) As a public museum, or public scientific or educational institution for noncommercial research or educational purposes ..... No.

§14.92 What are the exemptions to the
import/export license requirement?

(a) Certain wildlife. Any person may
engage in business as an importer or
exporter of the following types of
wildlife without obtaining an import/
export license:

(1) Shellfish (see §10.12 of this
chapter) and nonliving fishery products
that do not require a permit under parts
16, 17, or 23 of this subchapter, and are
imported or exported for purposes of
human or animal consumption or taken
in waters under the jurisdiction of the
United States or on the high seas for
recreational purposes;

(2) Live farm-raised fish and farm-
raised fish eggs of species that do not

require a permit under parts 16, 17, or
23 of this subchapter, that meet the
definition of “bred-in-captivity” as
stated in § 17.3 of this subchapter and
that are for export only; and

(3) Live aquatic invertebrates of the
Class Pelecypoda, commonly known as
oysters, clams, mussels, and scallops,
and their eggs, larvae, or juvenile forms,
that do not require a permit under parts
16, 17, or 23 of this subchapter, and are
exported only for the purposes of
propagation or research related to
propagation; and

(4) Pearls that do not require a permit
under parts 16, 17, or 23 of this
subchapter.

(b) Certain persons.

(1) The following persons may import
or export wildlife without obtaining an
import/export license, provided that
these persons keep records that will
fully and correctly describe each
importation or exportation of wildlife
made by them and the subsequent
disposition made by them with respect
to the wildlife.

(i) Public museums, or other public,
scientific, or educational institutions,
importing or exporting wildlife for
noncommercial research or educational
purposes; and

(ii) Federal, State, tribal, or municipal
agencies.

(2) Subject to applicable limitations of
law, duly authorized Service officers at
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all reasonable times will, upon notice,
be given access to these persons’ places
of business, an opportunity to examine
their inventory of imported wildlife or
the wildlife to be exported, the records
described in paragraph (1) of this
section, and an opportunity to copy
those records.

§14.93 How do | apply for an import/
export license?

(a) Application form. You must
submit a completed FWS Form 3-200—
3, including the certification found on
the form and in §13.12(a) of this
subchapter, to the appropriate regional
Special Agent in Charge under the
provisions of this subpart and part 13 of
this subchapter.

(b) Import/export license conditions.
In addition to the general permit
conditions in part 13 of this subchapter,
you must comply with the following
conditions:

(1) You must comply with all
requirements of this part, all other
applicable parts of this subchapter, and
any specific conditions or
authorizations described on the face of,
or on an annex to, the import/export
license;

(2) You must pay all applicable
license and inspection fees as required
in §14.94;

(3) You are responsible for providing
current contact information to us,
including a mailing address where you
will receive all official notices the
Service sends;

(4) You must keep, in a U.S. location,
the following records that completely
and correctly describe each import or
export of wildlife that you made under
the import/export license and, if
applicable, any subsequent disposition
that you made of the wildlife, for a
period of 5 years:

(i) A general description of the
wildlife, such as “live,” ‘“‘raw hides,”
“fur garments,” “‘leather goods,”
“footwear,” or “jewelry’;

(ii) The quantity of the wildlife, in
numbers, weight, or other appropriate
measure;

(iii) The common and scientific
names of the wildlife;

(iv) The country of origin of the
wildlife, if known, as defined in §10.12
of this subchapter;

(v) The date and place the wildlife
was imported or exported;

(vi) The date of the subsequent
disposition, if applicable, of the wildlife
and the manner of the subsequent
disposition, whether by sale, barter,
consignment, loan, delivery,
destruction, or other means;

(vii) The name, address, telephone,
and e-mail address, if known, of the

person or business who received the
wildlife;

(viii) Copies of all permits required by
the laws and regulations of the United
States; and

(ix) Copies of all permits required by
the laws of any country of export, re-
export, or origin of the wildlife.

(5) You must, upon notice, provide
authorized Service officers with access
to your place(s) of business at all
reasonable times and give us an
opportunity to examine your inventory
of imported wildlife or the wildlife to be
exported, the records required to be kept
by paragraph (b)(4) of this section, and
an opportunity to copy these records
subject to applicable limitations of the
law;

(6) You must submit a report
containing the information you must
keep in paragraph (b)(4) of this section
within 30 days of receiving a written
request from us; and

(7) An import/export license gives
you general permission to engage in
business as an importer or exporter of
wildlife. An import/export license is in
addition to, and does not supersede, any
other license, permit, or requirement
established by Federal, State, or tribal
law for the import or export of wildlife.

(c) Duration of import/export license.
Any import/export license issued under
this section expires on the date shown
on the face of the import/export license.
In no case will the import/export license
be valid for more than 1 year after the
date of issuance.

(d) Issuance, denial, suspension,
revocation, or renewal of import/export
license. We may deny, suspend, revoke,
restrict, or deny renewal of an import/
export license to any person named as
the holder, or a principal officer or agent
of the holder, under any of the criteria
described in part 13 of this chapter or
under the following criteria:

(1) Failure to pay fees, penalties, or
costs required by this part;

(2) You repeatedly fail to notify our
Service officers at the appropriate port
at least 48 hours prior to the estimated
time of arrival of a live or perishable
wildlife shipment under § 14.54(a) or at
least 48 hours prior to the estimated
time of exportation of any wildlife
under § 14.54(f);

(3) You repeatedly import or export
certain types of wildlife without
meeting the requirements of this part or
other applicable parts of this
subchapter.

§14.94 What fees apply to me?

(a) Import/export license application
fees. You must pay the application and
amendment fees, as defined in
§13.11(d)(4), for any required import/

export license processed under §14.93
and part 13 of this subchapter.

(b) Designated port exception permit
application fees. You must pay the
application and amendment fees, as
defined in §13.11(d)(4), for any required
designated port exception permit
processed under subpart C of this part.

(c) Designated port base inspection
fees. Except as provided in paragraph
(k) of this section, an import/export
license holder must pay a base
inspection fee, as defined in
§14.94(h)(1), for each wildlife shipment
imported or exported at a designated
port or a port acting as a designated
port. You can find a list of designated
ports in §14.12 and the criteria that
allow certain ports to act as designated
ports in §814.16-14.19, §14.22, and
§14.24 of this part.

(d) Staffed nondesignated port base
inspection fees. You must pay a
nondesignated port base inspection fee,
as defined in 8 14.94(h)(2), for each
wildlife shipment imported or exported
at a staffed nondesignated port, using a
designated port exception permit issued
under subpart C of this part. This fee is
in place of, not in addition to, the
designated port base fee.

(e) Nonstaffed, nondesignated port
base inspection fees. You must pay a
nondesignated port base inspection fee,
as defined in § 14.94(h)(3), for each
wildlife shipment imported or exported
at a nonstaffed, nondesignated port
using a designated port exception
permit issued under subpart C of this
part. You must also pay all travel,
transportation, and per diem costs
associated with inspection of the
shipment. These fees are in place of, not
in addition to, the designated port base
fee. The Service will prorate charges for
travel, transportation, and per diem
costs if multiple importers or exporters
require inspection at the same time at
the same location. All applicable base
and premium fees apply to each
shipment.

(f) Premium inspection fees. You must
pay a premium inspection fee in
addition to any base inspection fees
required in paragraphs (c), (d), and (e)
of this section, as defined in
§14.94(h)(4), for the following types of
shipments:

(1) Except as provided in paragraph
(k) of this section, any shipment
containing live or protected species, as
defined in §14.94(h)(4), imported or
exported by an import/export license
holder at a designated port or a port
acting as a designated port. You can find
a list of designated ports in §14.12 and
the criteria that allow certain ports to
act as designated ports in § §14.16—
14.19, §14.22, and §14.24;
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(2) Any shipment containing live or
protected species, as defined in
§14.94(h)(4), imported or exported via
air, ocean, rail, or truck cargo, by
persons not requiring an import/export
license under §14.91, at a designated
port or a port acting as a designated
port. You can find a list of designated
ports in §14.12 and the criteria that
allow certain ports to act as designated
ports in §814.16-14.19, §14.22, and
§14.24,

(3) Any shipment containing live or
protected species, as defined in
§14.94(h)(4), imported or exported at a
nondesignated port using a designated
port exception permit issued under
subpart C of this part.

(4) You must pay two premium
inspection fees in addition to any base
inspection fees required in paragraphs
(c), (d), and (e) of this section, as
defined in § 14.94(h)(4), if your wildlife
shipment contains live and protected
species.

(g) Overtime fees. You must pay fees
for any inspections, including travel
time, that begin before normal working
hours, that extend beyond normal

working hours, or are on a Federal
holiday, Saturday, or Sunday.

(1) Overtime fees are in addition to
any base inspection fees or premium
inspection fees required for each
shipment. We will charge these fees
regardless of whether or not you have an
import/export license.

(2) Our ability to perform inspections
during overtime hours will depend
upon the availability of Service
personnel. If we cannot perform an
inspection during normal working
hours, we may give you the option of
requesting an overtime inspection.

(3) The overtime fee is calculated
using a 2-hour minimum plus any
actual time in excess of the minimum.
It incorporates the actual time to
conduct an inspection and the travel
time to and from the inspection
location.

(4) The Service will charge any
overtime, including travel time, in
excess of the minimum in quarter-hour
increments of the hourly rate. The
Service will round up an inspection
time of 10 minutes or more beyond a
quarter-hour increment to the next
quarter-hour and will disregard any

time over a quarter-hour increment that
is less than 10 minutes.

(5) The Service will charge only one
overtime fee when multiple shipments
are consigned to or are to be exported
by the same importer or exporter and we
inspect all at the same time at one
location. The overtime fee will consist
of one 2-hour minimum or the actual
time for inspection of all the applicable
shipments, whichever is greater. All
applicable base and premium fees will
apply to each shipment.

(6) We will charge 1 hour of time at
1% times the hourly labor rate for
inspections beginning less than 1 hour
before normal working hours.

(7) We will charge a minimum of 2
hours of time at an hourly rate of 1¥2
times the average hourly labor rate for
inspections outside normal working
hours, except for inspections performed
on a Federal holiday.

(8) We will charge a minimum of 2
hours of time at an hourly rate of 2
times the average hourly labor rate for
inspections performed on a Federal
holiday.

(h) Fee schedule.

Fee cost per shipment per year
Inspection fee schedule 2012 and
2008 2009 2010 2011 beyond

(1) Designated port base inspection fee (see | $85 .......ccccoc..... $87 i $89 i $91 i $93.

§14.94 (c)).
(2) Staffed nondesignated port base inspection | $133 ................. $136 .o $139 i, $142 .. $145.

fee (see §14.94(d)).
(3) Nonstaffed nondesignated port base inspec- | $133 ................. $136 .o $139 i, $142 .. $145.

tion fee (see §14.94(e)).
(4) Premium inspection fee at any port (see

§14.94 (f)):

(i) Protected species. Any species that re- | $19 .......ccoee.ee. $37 e $56 i, $74 $93.
quires a permit under parts 15, 16, 17, 18,

21, 22, or 23 of this chapter;.

(ii) Live species. Any live wildlife, including | $19 ................... $37 $56 oo, $74 $93.
live viable eggs and live pupae.

(5) Overtime inspection fee (see §14.94(g)):

(i) Inspections beginning less than 1 hour be- | $48 ................... $49 i, $51 i, $52 i $53.
fore normal work hours.

(i) Inspections after normal work hours, in- | $96 min. + $48/ | $98 min. + $49/ | $101 min. + $103 min. + $105 min. +
cluding Saturday and Sunday. (2 hour min- hr. hr. $51/hr. $52/hr. $53/hr.
imum charge plus fee for additional time).

(iii) Inspections on Federal holidays. (2 hour | $128 min. + $131 min.+ $65/ | $133 min. + $136 min. + $139 min. +
minimum charge plus fee for additional $64/hr. hr. $67/hr. $68/hr. $70/hr.
time).

(i) The Service will not refund any fee
or any portion of any license or
inspection fee or excuse payment of any
fee because importation, exportation, or
clearance of a wildlife shipment is
refused for any reason.

(j) All base inspection fees, premium
inspection fees, and overtime fees will
apply regardless of whether or not a
physical inspection of your wildlife
shipment is performed, and no fees will

be prorated except as provided in
paragraphs (e) and (g)(5) of this section.

(k) Exemptions to inspection fees.

(1) Certain North American-origin
wild mammal furs or skins. Wildlife
shipments that meet all of the following
criteria are exempt from the designated
port base inspection fee (however, these
shipments are not exempt from the
designated port overtime fees or the
import/export license application fee):

(i) The wildlife is a raw fur; raw,
salted, or crusted hide or skin; or a
separate fur or skin part, lawfully taken
from the wild in the United States,
Canada, or Mexico that does not require
permits under parts 17, 18, or 23 of this
chapter; and

(ii) You, as the importer or exporter,
or a member of your immediate family,
such as your spouse, parents, siblings,
and children, took the wildlife from the
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wild and are shipping the wildlife
between the United States and Canada
or Mexico; and

(iii) You have not previously bought
or sold the wildlife described in
paragraph (k)(2)(i) of this section, and
the shipment does not exceed 100 raw
furs; raw, salted, or crusted hides or
skins; or fur or skin parts; and

(iv) You certify on Form 3-177,
Declaration for Importation or
Exportation of Fish or Wildlife, that
your shipment meets all the criteria in
this section.

(2) You do not have to pay base
inspection fees, premium inspection
fees, or overtime fees if you are
importing or exporting wildlife that is
exempt from import/export license
requirements as defined in § 14.92(a) or
you are importing or exporting wildlife
as a government agency as defined in
§14.92(b)(1)(ii).

(3) You do not have to pay base
inspection fees, premium inspection
fees, or overtime fees if you are
importing or exporting wildlife that
meets the criteria for ““domesticated
animals” as defined in § 14.4.

Dated: October 16, 2008.
David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E8-29070 Filed 12—-8-08; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 061228342—-7068-02]
RIN 0648—XM06

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; 2007—
2009 Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; adjustment of
2008 and 2009 Atlantic herring (herring)
area total allowable catches (TACs).

SUMMARY: NMFS restores 900 mt of
unallocated research set-aside (RSA) to
the 2008 and 2009 herring Area 2 TACs

and 1,800 mt of unallocated RSA to the
2008 and 2009 herring Area 3 TACs.
The adjustments are intended to
reallocate herring RSA quota to the
herring commercial fishery.

DATES: Effective December 9, 2008,
through December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Carrie Nordeen, Policy Analyst, (978)
2819272, fax (978) 281-9135, e-mail:
carrie.nordeen@noaa.gov .
SUPPLEMENTARY INFORMATION: The 2007—
2009 herring specifications (72 FR
17807, April 10, 2007) allocated RSA to
each of the four herring management
areas for 2008-2009 as follows: 1,350 mt
to Area 1A, 300 mt to Area 1B, 900 mt
to Area 2, and 1,800 mt to Area 3. In
early 2008, NMFS received four
research proposals in response to the
2008/2009 Herring RSA Program request
for proposals; NMFS’s Northeast
Fisheries Science Center selected one
proposal to be funded through the 2008/
2009 Herring RSA Program. The project,
conducted by the Gulf of Maine
Research Institute, entitled ““The Effects
of Fishing on Herring Aggregations,”
requested and was awarded all of the
RSA for Areas 1A and 1B (1,350 mt and
300 mt, respectively), but did not
request RSA for Areas 2 and 3 (900 mt
and 1,800 mt, respectively).

The regulations at § 648.207 stipulate
that, in the event that the approved
research projects do not make use of any
or all of the RSA, the unutilized portion
of the RSA shall be reallocated back to
its respective management area(s).
When multi-year TACs are specified
and there is unutilized herring RSA
available, NMFS, at the request of the
New England Fishery Management
Council (Council), could publish
another request for funding proposals
(RFP) for either the second or third
years of the 3—year specifications. The
Council also may decide not to publish
another RFP, in which case NMFS may
release the unutilized portion of the set-
aside back to its respective management
area(s).

At its October 7-9, 2008, meeting, the
Council discussed the unallocated 2008
and 2009 herring RSA in Areas 2 and 3.
Because there willis not be insufficient
time between October and the end of the
2008 fishing year and/or the start of the
2009 fishing year to publish another
RFP, evaluate the proposals, and award
RSA, the Council requested that NMFS
release the unallocated RSA for Areas 2

and 3 back to its respective management
areas, such that it would be available for
harvest by the commercial fishery.
Therefore, this action restores 900 mt of
herring to the Area 2 TAC and 1,800 mt
of herring to the Area 3 TAC for the
2008 and 2009 fishing years. The
resulting 2008 and 2009 herring TACs
are 30,000 mt for Area 2, and 60,000 mt
for Area 3.

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

This action restores unallocated
herring RSA to herring Management
Areas 2 and 3 for the 2008 and 2009
fishing years, such that it is available for
harvest by the commercial herring
fishery. Regulations at § 648.207
stipulate that unutilized RSA shall be
reallocated back to its respective
management area(s). In October 2008,
the Council requested that NMFS
release the unallocated RSA to the
commercial herring fishery. The
Assistant Administrator for Fisheries,
NOAA (AA), finds good cause pursuant
to 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment because it would be contrary
to the public interest. Regulations at
§648.201(a) stipulate that NMFS shall
prohibit vessels from possessing,
catching, transferring, or landing herring
from a management area when catch
from that management area reaches 95
percent of its management area TAC. If
implementation of this action is delayed
to solicit public comment, the
commercial herring fishery in Areas 2
and 3 may close prematurely in 2008,
thereby undermining the economic
objectives of the Atlantic Herring
Fishery Management Plan. There was
insufficient time to solicit prior public
comment because of the timing of the
Council’s request that NMFS release the
unallocated RSA quota to the
commercial fishery. The AA further
finds, pursuant to 5 U.S.C. 553(d)(3)
good cause to waive the 30—day delayed
effectiveness period for the reason
stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: December 2, 2008.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-29133 Filed 12—-8-08; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5

[Docket No. DHS-2008-0182]

Privacy Act of 1974: Implementation of
Exemptions; Immigration and Customs
Enforcement Search, Arrest, and
Seizure Records

AGENCY: Privacy Office, DHS.

ACTION: Notice of Proposed Rule
Making.

SUMMARY: The Department of Homeland
Security (DHS) is giving concurrent
notice of a revised and updated system
of records pursuant to the Privacy Act
of 1974 for the Immigration and
Customs Enforcement (ICE) Search,
Arrest, and Seizure Records system of
records and this proposed rulemaking.
In this proposed rulemaking, the
Department proposes to exempt
portions of the system of records from
one or more provisions of the Privacy
Act because of criminal, civil, and
administrative enforcement
requirements. The exemptions for the
legacy system of records notices will
continue to be applicable until the final
rule for this SORN has been completed.

DATES: Comments must be received on
or before January 8, 2009.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2008-0182, by one of the following
methods:

o Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

¢ Fax: 1-866—-466-5370.

e Mail: Hugo Teufel IlI, Chief Privacy
Officer, Department of Homeland
Security, Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://

www.regulations.gov, including any
personal information provided.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Lyn
Rahilly, Privacy Officer, (202—-732—
3300), Immigration and Customs
Enforcement, 500 12th Street, SW.,
Washington, DC 20024, e-mail:
ICEPrivacy@dhs.gov. For privacy issues,
please contact: Hugo Teufel 111 (703—
235-0780), Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

Background: Pursuant to the savings
clause in the Homeland Security Act of
2002, Public Law 107-296, Section
1512, 116 Stat. 2310 (November 25,
2002), DHS and its component agency
ICE have relied on preexisting Privacy
Act system of records notices for the
collection and maintenance of records
pertaining to ICE’s arrests of
individuals, and searches, detentions,
and seizures of property pursuant to
ICE’s law enforcement authorities. As
part of its efforts to streamline and
consolidate its record systems, DHS is
establishing a component system of
records under the Privacy Act (5 U.S.C.
552a) for ICE to cover these records. The
collection and maintenance of this
information will assist ICE in meeting
its obligation to record its actions
regarding searches of individuals and
property, arrests of individuals, and
detentions and seizures of property and
goods pursuant to ICE’s law
enforcement authorities.

In this notice of proposed rulemaking,
DHS is now proposing to exempt
Search, Arrest, and Seizure Records, in
part, from certain provisions of the
Privacy Act.

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
‘*system of records.” A *‘system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying

particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

The Privacy Act allows Government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for Search, Arrest, and Seizure Records.
Some information in Search, Arrest, and
Seizure Records relates to official DHS
national security, law enforcement,
immigration, and intelligence activities.
These exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from
frustrating these processes; to avoid
disclosure of activity techniques; to
protect the identities and physical safety
of confidential informants and law
enforcement personnel; to ensure DHS’s
ability to obtain information from third
parties and other sources; to protect the
privacy of third parties; and to safeguard
classified information. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of Federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
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exemptions may be waived on a case by
case basis.

A notice of system of records for
Search, Arrest, and Seizure Records is
also published in this issue of the
Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter | of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat. 2135,
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A
also issued under 5 U.S.C. 552. Subpart B
also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, Exemption of Record Systems
under the Privacy Act, the following
new paragraph 14"

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

14. The Department of Homeland Security/
United States Immigration and Customs
Enforcement Search, Arrest, and Seizure
Records system of records consists of
electronic and paper records and will be used
by DHS and its components. Search, Arrest,
and Seizure Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to: The
enforcement of civil and criminal laws;
investigations, inquiries, and proceedings
thereunder; and national security and
intelligence activities. Search, Arrest, and
Seizure Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
information collected by other Federal, State,
local, tribal, foreign, or international
government agencies. Pursuant to exemption
5 U.S.C. 552a(j)(2) of the Privacy Act,
portions of this system are exempt from 5
U.S.C. 552a(c)(3) and (4); (d); (e)(1), (e)(2),
(©)(3). (©)(4)(G), (e)(4)(H), (e)(5) and (e)(8); (f).
and (g). Pursuant to 5 U.S.C. 552a(k)(2) of the
Privacy Act, this system is exempt from the
following provisions of the Privacy Act,
subject to the limitations set forth in those
subsections: 5 U.S.C. 552a(c)(3), (d), (e)(2),
(€)(4)(G), (e)(4)(H), and (f). Exemptions from
these particular subsections are justified, on
a case-by-case basis to be determined at the
time a request is made, for the following
reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part

of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: Revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (e)(4)(G) and (H)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(g) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (€)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore
DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
Refusal to amend a record; Refusal to comply
with a request for access to records; failure
to maintain accurate, relevant, timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: November 28, 2008.
Hugo Teufel 111,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. E8-29047 Filed 12-8-08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2008-0187]

Privacy Act of 1974: Implementation of
Exemptions; U.S. Immigration and
Customs Enforcement Intelligence
Records System (lIRS)

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.
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SUMMARY: The Department of Homeland
Security (DHS), U.S. Immigration and
Customs Enforcement, is giving
concurrent notice of a new system of
records pursuant to the Privacy Act of
1974 for the U.S. Immigration and
Customs Enforcement Intelligence
Records System (IIRS) and this
proposed rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements.

DATES: Comments must be received on
or before January 8, 2009.

ADDRESSES: You may submit comments,
identified by DHS-2008-0187 by one of
the following methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

¢ Fax: 1-866—-466-5370.

e Mail: Hugo Teufel Ill, Chief Privacy
Officer, Privacy Office, Department of
Homeland Security, Washington, DC
20528.

¢ Instructions: All submissions
received must include the agency name
and docket number for this rulemaking.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

o Docket: For access to the docket to
read background documents or
comments received go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Lyn
Rahilly, Privacy Officer, U.S.
Immigration and Customs Enforcement,
425 | Street, NW., Washington, DC
20536, e-mail: ICEPrivacy@dhs.gov, or
Hugo Teufel 111 (703—-235-0780), Chief
Privacy Officer, Privacy Office, U.S.
Department of Homeland Security,
Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

l. Background

The U.S. Immigration and Customs
Enforcement (ICE) Intelligence Records
System (IIRS) system of records contains
information generated or received by the
ICE Office of Intelligence, or other
offices within ICE that support the law
enforcement intelligence mission, that is
analyzed and disseminated to ICE
executive management and operational
units for law enforcement, intelligence,
counterterrorism, and other homeland
security purposes. Using various
databases and tools, ICE produces
formal law-enforcement intelligence
reports that are the end-result of the
intelligence process. These reports, the
underlying data on which they are

based, and the work papers used or
created by the analysts and agents, are
all included within the IIRS system of
records.

IIRS also contains data maintained in
the Office of Intelligence’s Intelligence
Fusion System (IFS), a software
application and data repository that
supports research and analysis of
information from a variety of sources
within and outside of DHS to support
law enforcement investigations,
administration of immigration and
naturalization laws and other laws
administered or enforced by DHS, and
production of DHS intelligence
products. IFS is specifically designed to
make the intelligence research and
analysis process more efficient by
allowing searches of a broad range of
data through a single interface. IFS can
also identify links (relationships)
between individuals or entities based on
commonalities, such as identification
numbers, addresses, or other
information. These commonalities in
and of themselves are not suspicious,
but in the context of additional
information they sometimes help DHS
agents and analysts to identify
potentially criminal activity and
identify other suspicious activities.
These commonalities can also form the
basis for a DHS-generated intelligence
product that may lead to further
investigation or other appropriate
follow-up action by ICE, DHS, or other
Federal, State, or local agencies.

DHS personnel may access IFS only if
they hold positions that involve the
execution of law enforcement
responsibilities, the administration of
immigration and naturalization laws
and other laws enforced by DHS, or the
production of DHS intelligence
products. While IFS does increase the
efficiency of data research and analysis,
it does not allow DHS personnel to
obtain any data they could not
otherwise access in the course of their
job responsibilities. IFS does not seek to
predict future behavior or “profile”
individuals, i.e., look for individuals
who meet a certain pattern of behavior
that has been pre-determined to be
suspect.

1. Privacy Act

In this notice of proposed rulemaking,
DHS now is proposing to exempt IIRS,
in part, from certain provisions of the
Privacy Act. The Privacy Act embodies
fair information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a

‘“system of records.” A ‘‘system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency. The Privacy Act also
allows Government agencies to exempt
certain records from the access and
amendment provisions. If an agency
claims an exemption, however, it must
issue a notice of proposed rulemaking to
make clear to the public the reasons
why a particular exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for IIRS. Some information in IIRS
relates to official DHS national security,
law enforcement, and intelligence
activities. These exemptions are needed
to protect information relating to DHS
activities from disclosure to subjects or
others related to these activities.
Specifically, the exemptions are
required to preclude subjects of these
activities from frustrating these
processes; to avoid disclosure of law
enforcement intelligence and
investigative techniques; to protect the
identities and physical safety of
confidential informants and of border
management and law enforcement
personnel; to ensure DHS’s ability to
obtain information from third parties
and other sources; to protect the privacy
of third parties; and to safeguard
classified information. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of Federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case by
case basis.
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A notice of system of records for the
Department’s IIRS System is also
published in this issue of the Federal
Register.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter | of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: Public Law 107-296, 116 Stat.
2135, 6 U.S.C. 101 et seq.; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.

2. At the end of Appendix C to Part
5, add the following new paragraph 14
to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

14. The ICE Intelligence Records System
(IIRS) consists of electronic and paper
records and will be used by the Department
of Homeland Security (DHS). IIRS is a
repository of information held by DHS in
connection with its several and varied
missions and functions, including, but not
limited to: The enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings thereunder; and national
security and intelligence activities. IIRS
contains information that is collected by
other federal and foreign government
agencies and may contain personally
identifiable information. Pursuant to
exemption 5 U.S.C. 552a(j)(2) of the Privacy
Act, portions of this system are exempt from
5 U.S.C. 552a(c)(3) and (4); (d); (e)(2), (e)(2),
(©)(3). (©)(4)(G), (e)(4)(H), (e)(5) and (e)(8); (f).
and (g). Pursuant to 5 U.S.C. 552a(k)(2), this
system is exempt from the following
provisions of the Privacy Act, subject to the
limitations set forth in those subsections: 5
U.S.C. 552a(c)(3), (d), (e)(1), ()(4)(G),
(e)(4)(H), and (f). Exemptions from these
particular subsections are justified, on a case-
by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: Revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (€)(4)(G) and (H)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures

pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(9) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) (Civil Remedies) to
the extent that the system is exempt from
other specific subsections of the Privacy Act
relating to individuals’ rights to access and
amend their records contained in the system.
Therefore DHS is not required to establish
rules or procedures pursuant to which
individuals may seek a civil remedy for the
agency'’s refusal to amend a record; refusal to
comply with a request for access to records;
failure to maintain accurate, relevant, timely
and complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: December 1, 2008.
Hugo Teufel IlI,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. E8-29060 Filed 12—-8-08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2008-0179]

Privacy Act of 1974: Implementation of
Exemptions; United States Immigration
and Customs Enforcement
Confidential and Other Sources of
Information

AGENCY: Privacy Office, DHS.

ACTION: Notice of Proposed Rule
Making.

SUMMARY: The Department of Homeland
Security is giving concurrent notice of a
revised and updated system of records
pursuant to the Privacy Act of 1974 for
the United States Immigration and
Customs Enforcement (ICE) Confidential
and Other Sources of Information
(COSI) system of records and this
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proposed rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements. The exemptions for the
legacy system of records notices will
continue to be applicable until the final
rule for this SORN has been completed.
DATES: Comments must be received on
or before January 8, 2009.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2008-0179, by one of the following
methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

¢ Fax: 1-866-466-5370.

e Mail: Hugo Teufel Ill, Chief Privacy
Officer, Department of Homeland
Security, Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Lyn
Rahilly, Privacy Officer, (202-732—
3300), Immigration and Customs
Enforcement, 500 12th Street, SW.,
Washington, DC 20024, e-mail:
ICEPrivacy@dhs.gov. For privacy issues,
please contact: Hugo Teufel 111 (703—
235-0780), Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

Background: Pursuant to the savings
clause in the Homeland Security Act of
2002, Public Law 107-296, section
1512, 116 Stat. 2310 (November 25,
2002), the DHS and its component
agency ICE have relied on preexisting
Privacy Act systems of records notices
for the collection and maintenance of
records pertaining to information
received from confidential and other
sources. As a law enforcement
investigatory agency, ICE collects and
maintains information regarding
possible violations of law from a
number of sources, including
confidential sources, State, local, tribal
and Federal law enforcement agencies
and members of the public.

As part of its efforts to streamline and
consolidate its record systems, DHS is
establishing a component system of
records under the Privacy Act (5 U.S.C.

552a) for ICE to cover these records.
This new system of records will allow
ICE to collect and maintain records
concerning the identities of and
information received from documented
confidential sources and other sources
who supply information to ICE
regarding possible violations of law or
otherwise in support of law enforcement
investigations and activities.

In this notice of proposed rulemaking,
DHS is now proposing to exempt
Confidential and Other Sources of
Information, in part, from certain
provisions of the Privacy Act.

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
‘““system of records.” A ‘‘system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

The Privacy Act allows Government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for Confidential and Other Sources of
Information. Some information in
Confidential and Other Sources of
Information relates to official DHS
national security, law enforcement,
immigration, and intelligence activities.
These exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from

frustrating these processes; to avoid
disclosure of activity techniques; to
protect the identities and physical safety
of confidential informants and law
enforcement personnel; to ensure DHS’s
ability to obtain information from third
parties and other sources; to protect the
privacy of third parties; and to safeguard
classified information. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of Federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case-
by-case basis.

A notice of system of records for
Confidential and Other Sources of
Information is also published in this
issue of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter | of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat. 2135,
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A
also issued under 5 U.S.C. 552. Subpart B
also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, Exemption of Record Systems
under the Privacy Act, the following
new paragraph ““14’’:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

14. The Department of Homeland Security/
United States Immigration and Customs
Enforcement Confidential and Other Sources
of Information DHS/ICE-003 system of
records consists of electronic and paper
records and will be used by DHS and its
components. Confidential and Other Sources
of Information (COSI) is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to: The
enforcement of civil and criminal laws; and
investigations, inquiries, and proceedings
thereunder; national security and intelligence
activities. COSI contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
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information collected by other Federal, State,
local, tribal, foreign, or international
government agencies. Pursuant to exemption
5 U.S.C. 552a(j)(2) of the Privacy Act,
portions of this system are exempt from 5
U.S.C. 552a(c)(3) and (4); (d); (e)(1), (e)(2),
(€)(3), (&)(A)(G), (e)(4)(H), (e)(5) and (e)(8); (f),
and (g). Pursuant to 5 U.S.C. 552a(k)(2) of the
Privacy Act, this system is exempt from the
following provisions of the Privacy Act,
subject to the limitations set forth in those
subsections: 5 U.S.C. 552a(c)(3), (d), (e)(2),
(€)(4)(G), (e)(4)(H), and (f). Exemptions from
these particular subsections are justified, on
a case-by-case basis to be determined at the
time a request is made, for the following
reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: Revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (€)(4)(G) and (H)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(g) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore
DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
Refusal to amend a record; refusal to comply
with a request for access to records; failure
to maintain accurate, relevant, timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: November 28, 2008.
Hugo Teufel IlII,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. E8-29053 Filed 12—-8-08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2008-0181]

Privacy Act of 1974: Implementation of
Exemptions; United States Immigration
and Customs Enforcement Law
Enforcement Support Center Alien
Criminal Response Information
Management System

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security (DHS) is giving concurrent
notice of a revised and updated system
of records pursuant to the Privacy Act
of 1974 for the United States
Immigration and Customs Enforcement
(ICE) Law Enforcement Support Center
(LESC) Alien Criminal Response
Information Management System
(ACRIMe) system of records and this
proposed rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements. The exemptions for the
legacy system of records notices will
continue to be applicable until the final
rule for this SORN has been completed.

DATES: Comments must be received on
or before January 8, 2009.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2008-0181, by one of the following
methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 1-866-466-5370.

e Mail: Hugo Teufel IlI, Chief Privacy
Officer, Department of Homeland
Security, Washington DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
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comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Lyn
Rahilly, Privacy Officer (202—732-3300),
Immigration and Customs Enforcement,
500 12th Street, SW., Washington, DC
20024, e-mail: ICEPrivacy@dhs.gov. For
privacy issues, please contact: Hugo
Teufel Il (703-235-0780), Chief Privacy
Officer, Privacy Office, Department of
Homeland Security, Washington, DC
20528.

SUPPLEMENTARY INFORMATION:

Background: Pursuant to the savings
clause in the Homeland Security Act of
2002, Public Law 107-296, Section
1512, 116 Stat. 2310 (November 25,
2002), the Department of Homeland
Security (DHS) and its components and
offices have relied on preexisting
Privacy Act systems of records notices
for the maintenance of records
concerning the operation of the ICE
LESC. The LESC is ICE’s 24-hour
national enforcement operations facility.
Although Title 8 U.S. Code immigration
violations were the original focus of the
LESC and ACRIMe under the
Immigration and Naturalization Service
(INS), the mission of the LESC now
supports the full range of ICE’s law
enforcement operations. Specifically,
the LESC provides assistance including,
but not limited to, immigration status
information to local, State and Federal
law enforcement agencies on aliens
suspected, arrested, or convicted of
criminal activity, Customs violations,
and violations of other laws within
ICE’s jurisdiction. This notice updates
the preexisting system of records notice
for the LESC Database published by the
legacy INS, which owned the LESC
prior to the creation of DHS. The LESC
transferred to ICE with the creation of
DHS and the LESC database is now
known as the Alien Criminal Response
Information Management System
(ACRIMe).

The ACRIMe Database facilitates the
response of LESC personnel to specific
inquiries from law enforcement agencies
that seek to determine the immigration
status of an individual and whether the
individual is under investigation and/or
wanted by ICE or other law enforcement
agencies. ACRIMe also supports ICE’s
efforts to identify aliens with prior
criminal convictions that may qualify
them for removal from the U.S. as
aggravated felons. In addition, this
system of records helps to facilitate the
processing of aliens for deportation or
removal proceedings.

The ACRIMe Database also facilitates
the collection, tracking, and distribution
of information about possible violations

of customs and immigration law
reported by the general public to the
toll-free DHS/ICE Tip-line. ACRIMe logs
requests for assistance from criminal
justice personnel who contact the LESC
on the full range of ICE law enforcement
missions. ACRIMe supports the entry of
both administrative (immigration) and
criminal arrest warrants into the Federal
Bureau of Investigation’s National Crime
Information Center (NCIC) system.
Finally, it also enables ICE to collect
and analyze data to evaluate the
effectiveness and quality of LESC
services and ICE’s immigration law
enforcement efforts.

Consistent with DHS’s information
sharing mission, information stored in
ACRIMe may be shared with other DHS
components, as well as appropriate
Federal, State, local, tribal, foreign, or
international government agencies. This
sharing will only take place after DHS
determines that the receiving
component or agency has a need to
know the information to carry out
national security, law enforcement,
immigration, intelligence, or other
functions consistent with the routine
uses set forth in this system of records
notice.

In this notice of proposed rulemaking,
DHS is now proposing to exempt Law
Enforcement Support Center Alien
Criminal Response Information
Management System, in part, from
certain provisions of the Privacy Act.

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
“system of records.” A ‘‘system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

The Privacy Act allows Government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for LESC ACRIMe. Some information in
LESC ACRIMe relates to official DHS
national security, law enforcement,
immigration, and intelligence activities.
These exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from
frustrating these processes; to avoid
disclosure of activity techniques; to
protect the identities and physical safety
of confidential informants and law
enforcement personnel; to ensure DHS’s
ability to obtain information from third
parties and other sources; to protect the
privacy of third parties; and to safeguard
classified information. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of Federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case-
by-case basis.

A notice of system of records for LESC
ACRIMe is also published in this issue
of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter | of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat. 2135,
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A
also issued under 5 U.S.C. 552. Subpart B
also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, Exemption of Record Systems

under the Privacy Act, the following
new paragraph 14’
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Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

14. The DHS, ICE LESC ACRIMe system of
records consists of electronic and paper
records and will be used by DHS and its
components. Law Enforcement Support
Center Alien Criminal Response Information
Management System is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to: The
enforcement of civil and criminal laws;
investigations, inquiries, and proceedings
thereunder; and national security and
intelligence activities. Law Enforcement
Support Center Alien Criminal Response
Information Management System contains
information that is collected by, on behalf of,
in support of, or in cooperation with DHS
and its components and may contain
personally identifiable information collected
by other Federal, State, local, tribal, foreign,
or international government agencies.
Pursuant to exemption 5 U.S.C. 552a(j)(2) of
the Privacy Act, portions of this system are
exempt from 5 U.S.C. 552a(c)(3) and (4); (d);
(€)(1). (€)(2), (e)(3). (e)(4)(G), (e)(4)(H), and
(e)(5) and (€)(8); (f), and (g). Pursuant to 5
U.S.C. 552a(k)(2) of the Privacy Act, this
system is exempt from the following
provisions of the Privacy Act, subject to the
limitations set forth in those subsections: 5
U.S.C. 552a(c)(3), (d). (e)(1), (e)(4)(G),
(e)(4)(H), and (f). Exemptions from these
particular subsections are justified, on a case-
by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such

information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in identifying or establishing patterns of
unlawful activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: Revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (e)(4)(G), (H) (Agency
Requirements), and (f) (Agency Rules)
because portions of this system are exempt
from the individual access provisions of
subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(9) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,

and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore
DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
Refusal to amend a record; refusal to comply
with a request for access to records; failure
to maintain accurate, relevant, timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: November 28, 2008.

Hugo Teufel IlI,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. E8-29058 Filed 12—-8-08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2008-BT-TP-0010]
RIN 1904-AB76

Energy Conservation Program for
Consumer Products: Test Procedures
for Clothes Dryers and Room Air
Conditioners

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and notice of public meeting.

SUMMARY: In order to implement recent
amendments to the Energy Policy and
Conservation Act (EPCA), the U.S.
Department of Energy (DOE) proposes to
amend its test procedures for residential
clothes dryers and room air conditioners
to provide for measurement of standby
mode and off mode power use by these
products. The amendments would
incorporate into the DOE test
procedures relevant provisions from the
International Electrotechnical
Commission’s (IEC) Standard 62301,
“Household electrical appliances—
Measurement of standby power” (First
Edition 2005-06), as well as language to
clarify application of these provisions
specifically for measuring standby mode
and off mode power consumption in
clothes dryers and room air
conditioners. DOE will hold a public
meeting to discuss and receive
comments on the issues presented in
this notice.

DATES: DOE will accept comments, data,
and information regarding the notice of
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proposed rulemaking (NOPR) before and
after the public meeting, but no later
than February 23, 2009. See section V,
“Public Participation,” of this NOPR for
details.

DOE will hold a public meeting on
Wednesday, December 17, 2008, from 9
a.m. to 4 p.m., in Washington, DC. DOE
must receive requests to speak at the
public meeting before 4 p.m.,
Wednesday, December 10, 2008. DOE
must receive a signed original and an
electronic copy of statements to be given
at the public meeting before 4 p.m.,
Wednesday, December 10, 2008.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—2945.
(Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the public meeting should
advise DOE as soon as possible by
contacting Ms. Edwards to initiate the
necessary procedures.)

Any comments submitted must
identify the NOPR on Test Procedures
for Clothes Dryers and Room Air
Conditioners, and provide the docket
number EERE-2008—-BT-TP-0010 and/
or Regulatory Information Number (RIN)
1904—-AB76. Comments may be
submitted using any of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: AHAM2-2008-TP-
0010@hq.doe.gov. Include docket
number EERE-2008—-BT—-TP-0010 and/
or RIN 1904-AB76 in the subject line of
the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2J,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121. Please
submit one signed paper original.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024. Telephone:
(202) 586-2945. Please submit one
signed paper original.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section V, “Public Participation,” of
this document.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.

Department of Energy, Resource Room
of the Building Technologies Program,
950 L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday

through Friday, except Federal holidays.

Please call Ms. Brenda Edwards at the
above telephone number for additional
information about visiting the Resource
Room.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Witkowski, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2J, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586-7463. E-mail:
Stephen.Witkowski@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586-9507. E-mail:
Eric.Stas@hqg.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2J,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—-2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background and Authority
Il. Summary of the Proposal
I11. Discussion
A. Products Covered by the Test Procedure
Changes
B. Effective Date for the Amended Test
Procedures
C. Incorporating by Reference IEC Standard
62301 (First Edition, 2005-06) for
Measuring Standby Mode and Off Mode
Power in Clothes Dryers and Room Air
Conditioners
D. Determination of Modes To Be
Incorporated
1. Clothes Dryer Mode Definitions
2. Room Air Conditioner Mode Definitions
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Methods and Measurements for Clothes
Dryer and Room Air Conditioner
Standby Mode and Off Mode Testing
1. Clothes Dryers
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Off Modes for Clothes Dryers
. Energy Use Calculation for Standby and
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9. New Integrated Measures of Energy
Consumption and Energy Efficiency
VI. Approval of the Office of the Secretary

[ee]

I. Background and Authority

Title 111 of the Energy Policy and
Conservation Act (42 U.S.C. 6291, et
seq.; “EPCA” or, in context, ‘““the Act™)
sets forth a variety of provisions
designed to improve energy efficiency.
Part A of Title Il (42 U.S.C. 6291-6309)
establishes the ““Energy Conservation
Program for Consumer Products Other
Than Automobiles,” including clothes
dryers and room air conditioners (all of
which are referred to below as ““‘covered
products™).t (42 U.S.C. 6291(1)—(2) and
6292(a)(2) and (8))

Under the Act, this program consists
essentially of three parts: (1) Testing; (2)
labeling; and (3) Federal energy
conservation standards. The testing
requirements consist of test procedures
that, pursuant to EPCA, manufacturers

1 All references to EPCA refer to the statute as
amended including through the Energy
Independence and Security Act of 2007, Public Law
110-140.
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of covered products must use as the
basis for certifying to DOE that their
products comply with applicable energy
conservation standards adopted under
EPCA and for representations about the
efficiency of those products. Similarly,
DOE must use these test requirements to
determine whether the products comply
with EPCA standards. Under 42 U.S.C.
6293, EPCA sets forth criteria and
procedures for DOE’s adoption and
amendment of such test procedures.
EPCA provides that “‘[a]ny test
procedures prescribed or amended
under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use

* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use, as determined by the
Secretary [of Energy], and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3)) In addition, if DOE
determines that a test procedure
amendment is warranted, it must
publish proposed test procedures and
offer the public an opportunity to
present oral and written comments
thereon, with a comment period no less
than 60 days and not to exceed 270
days. (42 U.S.C. 6293(b)(2)) Finally, in
any rulemaking to amend a test
procedure, DOE must determine ‘““to
what extent, if any, the proposed test
procedure would alter the measured
energy efficiency * * * of any covered
product as determined under the
existing test procedure.” (42 U.S.C.
6293(e)(1)) If DOE determines that the
amended test procedure would alter the
measured efficiency of a covered
product, DOE must amend the
applicable energy conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

DOE'’s test procedures for clothes
dryers are found at 10 CFR part 430,
subpart B, appendix D. DOE established
its test procedure for clothes dryers in
a final rule published in the Federal
Register on May 19, 1981. 46 FR 27324.
The test procedure includes provisions
for determining the energy factor (EF)
for clothes dryers, which is a measure
of the total energy required to dry a
standard test load of laundry to a ““‘bone
dry’ 2 state.

DOE'’s test procedures for room air
conditioners are found at 10 CFR part
430, subpart B, appendix F. DOE
established its room air conditioner test

2*“Bone dry” is defined in the DOE clothes dryer
test procedure as ‘‘a condition of a load of test
clothes which has been dried in a dryer at
maximum temperature for a minimum of 10
minutes, removed and weighed before cool down,
and then dried again for 10-minute periods until the
final weight change of the load is 1 percent or less.”
(10 CFR subpart B, appendix D, section 1.2)

procedure on June 1, 1977, and
redesignated and amended it on June
29, 1979. 42 FR 27898; 44 FR 37938.
The existing room air conditioner test
procedure incorporates by reference two
industry test standards: (1) American
National Standard (ANS) (since
renamed American National Standards
Institute (ANSI)) 2234.1-1972, “*Room
Air Conditioners;” 3 and (2) American
Society of Heating, Refrigerating, and
Air-Conditioning Engineers (ASHRAE)
Standard 16-69, “Method of Testing for
Rating Room Air Conditioners.” 4 The
DOE test procedure includes provisions
for determining the energy efficiency
ratio (EER) of room air conditioners,
which is the ratio of the cooling
capacity in British thermal units (Btu) to
the power input in watts (W).

As currently drafted, the test
procedures for the products at issue in
this rulemaking generally do not
account for standby mode and off mode
energy consumption, except in one
narrow product class. Specifically, for
gas dryers with continuously burning
pilot lights, DOE’s current test
procedure for clothes dryers addresses
the standby energy use of such pilot
lights, but otherwise, neither this test
procedure nor DOE'’s test procedure for
room air conditioners addresses energy
use in the standby or off modes.

The Energy Independence and
Security Act of 20075 (EISA 2007)
amended EPCA, and in relevant part,
directs DOE to amend its test
procedures to include measures of
standby mode and off mode energy
consumption. The EISA 2007
amendments to EPCA further direct
DOE to amend the test procedures to
integrate such energy consumption into
a single energy descriptor for that
product. If that is technically infeasible,
DOE must prescribe a separate standby
mode and off mode energy use test
procedure, if technically feasible. (42
U.S.C. 6295(gg9)(2)(A)) Any such
amendment must consider the most
current versions of the International
Electrotechnical Commission (IEC)
Standard 62301 and IEC Standard 62087
[“Methods of measurement for the
power consumption of audio, video, and
related equipment” (Second Edition,
2008-09)].6 Id. For clothes dryers and
room air conditioners, DOE must
prescribe any such amendment to the

3 ANSI standards are available for purchase at
http://www.ansi.org.

4 ASHRAE standards are available for purchase at
http://www.ashrae.org.

5Public Law 110-140 (enacted Dec. 19, 2007).

6 |EC standards are available for purchase at:
http://www.iec.ch.

test procedures by March 31, 2009. (42
U.S.C. 6295(gg)(2)(B)(ii))

On October 9, 2007, DOE published a
notice in the Federal Register
announcing the availability of a
framework document to initiate
rulemaking to consider amended energy
conservation standards for residential
clothes dryers and room air conditioners
(hereafter the October 2007 Framework
Document). 72 FR 57254. The issuance
of a framework document is the first
step in conducting an appliance
standards rulemaking. In the October
2007 Framework Document, DOE
identified specific ways in which it
could revise its test procedures for these
two products and requested stakeholder
comment on whether it should adopt
such revisions. Specifically, DOE sought
comment on potential amendments to
the clothes dryer test procedure to: (1)
Reflect lower remaining moisture
content in clothes loads; (2) account for
fewer use cycles; and (3) add the
capability to test vent-less clothes
dryers. (Framework Document, No. 1 at
pp- 4-6) 7 For room air conditioners,
DOE requested input on potential
amendments to the test procedure to: (1)
Incorporate the most recent ANSI and
ASHRAE test standards; (2) reduce the
annual operating hours; and (3) measure
part-load performance. (Framework
Document, No. 1 at pp. 6-7)

Because the October 2007 Framework
Document was issued before the
enactment of EISA 2007, these potential
revisions did not address standby mode
or off mode energy use. DOE is
continuing to consider all such potential
revisions, but in this rulemaking, DOE’s
proposal is limited to amending its test
procedures for clothes dryers and room
air conditioners to include methods for
measuring standby mode and off mode
power consumption, thereby allowing
the agency to meet the EISA 2007
deadline of March 31, 2009 for adopting
such amendments. DOE plans to
publish a separate Federal Register
notice to address the balance of the test
procedure issues, including those on
which it requested comment in the
October 2007 Framework Document.

Both test procedure rulemakings are
anticipated to support a concurrent
energy conservation standards
rulemaking for residential clothes dryers

7 A notation in this form provides a reference for
information that is in the docket of DOE’s
rulemaking to develop standards for clothes dryers
and room air conditioners (Docket No. EERE-2007—
BT-STD-0010), which is maintained in the
Resource Room of the Building Technologies
Program. This notation indicates that the statement
preceding the reference was made in DOE’s
Framework Document, which is document number
1 in the docket, and appears at pages 4-6 of that
document.
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and room air conditioners. For clothes
dryers, the National Appliance Energy
Conservation Act of 1987 (NAECA),
Public Law 100-12, amended EPCA to
establish prescriptive standards for
clothes dryers, requiring that gas dryers
manufactured on or after January 1,
1988 not be equipped with a constant
burning pilot and further requiring that
DOE conduct two cycles of rulemakings
to determine if more stringent standards
are justified. (42 U.S.C. 6295(g)(3) and
(4)) On May 14, 1991, DOE published a
final rule in the Federal Register
establishing the first set of performance
standards for residential clothes dryers
(56 FR 22250); the new standards
became effective on May 14, 1994. 10
CFR 430.32(h). DOE initiated a second
standards rulemaking for residential
clothes dryers by publishing an advance
notice of proposed rulemaking (ANOPR)
in the Federal Register on November 14,
1994. 59 FR 56423. However, pursuant
to the priority-setting process outlined
in DOE’s ““Procedures for Consideration
of New or Revised Energy Conservation
Standards for Consumer Products” (the
“Process Rule’),8 DOE classified the
clothes dryer standards rulemaking as a
low priority for its fiscal year 1998
priority-setting process. As a result,
DOE suspended the standards
rulemaking activities for them. DOE has
since resumed the rulemaking activities,
and has recently initiated the second
cycle of clothes dryer standards
rulemakings. 72 FR 57254 (October 9,
2007).

NAECA established performance
standards for room air conditioners that
became effective on January 1, 1990,
and directed DOE to conduct two cycles
of rulemakings to determine if more
stringent standards are justified. (42
U.S.C. 6295(c)(1) and (2)) On March 4,
1994, DOE published a NOPR for
several products, including room air
conditioners. 59 FR 10464. As a result
of the Process Rule, DOE suspended
activities to finalize standards for room
air conditioners. DOE subsequently
resumed rulemaking activities related to
room air conditioners, and on
September 24, 1997, DOE published a
final rule establishing an updated set of
performance standards, with an
effective date of October 1, 2000. 62 FR
50122; 10 CFR 40.32(b). Concurrent
with the clothes dryer rulemaking, DOE
has recently initiated the second cycle
of room air conditioner standards
rulemakings. 72 FR 57254.

EISA 2007 includes amendments to
EPCA that direct DOE to incorporate
standby and off mode energy use into

861 FR 36974 (July 15, 1996) (establishing 10 CFR
part 430, subpart C, appendix A).

any final rule establishing or revising a
standard for a covered product adopted
after July 1, 2010. (42 U.S.C. 6295(gg)(3))
DOE anticipates publishing the next
final rule revising efficiency standards
for clothes dryers and room air
conditioners by June 30, 2011. Because
publication of the final rule revising
efficiency standards will fall after July 1,
2010 (the date after which any final rule
establishing or revising a standard must
incorporate standby and off mode
energy use), this final rule must
incorporate standby and off mode
energy use, thereby necessitating the
adoption of relevant standby and off
mode provisions into the test
procedures for these products.

Il. Summary of the Proposal

In today’s NOPR, DOE proposes to
amend the test procedures for clothes
dryers and room air conditioners in
order to: (1) Provide a foundation for
DOE to develop and implement energy
conservation standards that address the
energy use of these products when in
standby mode and off mode; and (2)
address the statutory requirement to
expand test procedures to incorporate
measures of standby mode and off mode
power consumption. The following
paragraphs summarize these proposed
changes.

In amending the current test
procedures, DOE proposes to
incorporate by reference into both the
clothes dryer and room air conditioner
test procedures specific clauses from
|IEC Standard 62301, ‘““Household
electrical appliances—measurement of
standby power” (First Edition, 2005-06)
regarding test conditions and test
procedures for measuring standby mode
and off mode power consumption. DOE
also proposes to incorporate into each
test procedure the definitions of “active
mode,” *‘standby mode,” and “‘off
mode” that are set forth in section
325(gg)(1)(A) of EPCA. (42 U.S.C.
6295(gg)(1)(A)) Further, DOE proposes
to include in each test procedure
additional language that would clarify
the application of clauses from IEC
Standard 62301 for measuring standby
mode and off mode power
consumption.®

For clothes dryers, DOE is proposing
definitions for different standby
modes—a general “inactive’” mode, a

9EISA 2007 directs DOE to also consider IEC
Standard 62087 when amending its test procedure
to include standby mode and off mode energy
consumption. See 42 U.S.C. 6295(gg)(2)(A).
However, IEC Standard 62087 addresses the
methods of measuring the power consumption of
audio, video, and related equipment. As explained
subsequently in this notice, the narrow scope of this
particular IEC Standard reduces its relevance to
today’s proposal.

“cycle finished” mode, and a “delay
start” mode—each of which would be
separately tested under the procedure,
along with energy use in the off mode.
Furthermore, DOE proposes to clarify
testing in the delay start mode by
requiring that the delay time be set at 5
hours and that the test be conducted for
60 minutes, after waiting at least 5
minutes for power input to stabilize.
Finally, DOE proposes to establish new
methods to calculate clothes dryer
energy use and energy efficiency that
include the energy used in the standby
modes and the off mode.

For room air conditioners, DOE
proposes definitions for different
standby modes—a general “inactive”
mode, a “‘delay start”” mode, and an *‘off-
cycle” mode—each of which would be
separately tested under the procedure,
along with energy use in the off mode.
DOE also proposes to specify the test
duration for cases in which the
measured power is unstable (i.e., varies
more than 5 percent during a 5-minute
period), and proposes that standby
mode and off mode testing be conducted
with roomside air temperature at 74 £ 2
degrees Fahrenheit (°F) to reflect typical
operating conditions for room air
conditioners. In addition, DOE proposes
to specify that, during standby mode
and off mode testing for which setting
the thermostat or temperature
setpoint 10 is applicable, the setpoint for
the room air conditioner is to be set at
79 °F, in order to provide uniform
testing conditions. Finally, DOE
proposes to establish new methods to
calculate energy use and energy
efficiency, which include energy use in
the standby modes and the off mode.

Under 42 U.S.C. 6295(gg)(2)(C), EPCA
provides that amendments to the test
procedures to include standby mode
and off mode energy consumption will
not determine compliance with
previously established standards.
(U.S.C. 6295(gg)(2)(C)) Because the
proposed amended test procedures
would not alter existing measures of
energy consumption or efficiency,
today’s notice would not affect a
manufacturer’s ability to demonstrate
compliance with previously established
standards. These amended test
procedures would become effective, in
terms of adoption into the CFR, 30 days
after the date of publication in the
Federal Register of the final rule in this
test procedures rulemaking. However,
DOE’s amended test procedure
regulations codified in the CFR would

10The term “‘setpoint” refers to the desired value
in a closed-loop feedback system and is typically
used in the context of regulating temperature or
pressure.
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clarify that the procedures and
calculations for standby mode and off
mode energy consumption need not be
performed to determine compliance
with the current energy conservation
standards for clothes dryers and room
air conditioners, because the current
energy conservation standards do not
account for standby and off mode power
consumption. Instead, manufacturers
would be required to use the test
procedures’ standby and off mode
provisions to demonstrate compliance
with DOE’s energy conservation
standards on the effective date of a final
rule establishing amended energy
conservation standards for these
products that address standby and off
mode power consumption.

I11. Discussion

A. Products Covered by the Test
Procedure Changes

Today’s proposed amendments to
DOE'’s clothes dryer test procedure
cover both electric and gas clothes
dryers, which DOE’s regulations define
as:

Electric clothes dryer means a cabinet-
like appliance designed to dry fabrics in
a tumble-type drum with forced air
circulation. The heat source is
electricity and the drum and blower(s)
are driven by an electric motor(s).

Gas clothes dryers means a cabinet-
like appliance designed to dry fabrics in
a tumble-type drum with forced air
circulation. The heat source is gas and
the drum and blower(s) are driven by an
electric motor(s).

10 CFR 430.2

These definitions and the proposed
amendments thereto cover both vented
and vent-less clothes dryers, as well as
combination washer/dryers.

Today’s proposed amendments to
DOE’s room air conditioner test
procedure cover products that meet the
following definition from DOE’s
regulations:

Room air conditioner means a
consumer product, other than a
“packaged terminal air conditioner,”
which is powered by a single phase
electric current and which is an encased
assembly designed as a unit for
mounting in a window or through the
wall for the purpose of providing
delivery of conditioned air to an
enclosed space. It includes a prime
source of refrigeration and may include
a means for ventilating and heating.

10 CFR 430.2

This definition and the proposed
amendments thereto cover room air
conditioners designed for single- or

double-hung windows with or without
louvered sides and with or without
reverse cycle, as well as casement-slider
and casement-only window-type room
air conditioners.

B. Effective Date for the Amended Test
Procedures

As indicated above, EPCA requires
DOE to amend the test procedures for
clothes dryers and room air conditioners
to incorporate measurement of standby
mode and off mode energy use in a final
rule issued no later than March 31,
2009. Such action is necessary to permit
manufacturers to certify that equipment
complies with any newly established
energy conservation standards that take
into account standby and off mode
energy use. When DOE is developing
energy conservation standards and
determines that test procedure
amendments are required, DOE strives
to issue a final rule amending the test
procedure before issuing a proposed
rule for energy conservation standards.
The effective date of the modified
clothes dryer and room air conditioner
test procedures would be 30 days after
the date of publication in the Federal
Register of a final rule in this test
procedures rulemaking. However, DOE’s
amended test procedure regulations
codified in the CFR would clarify that
the procedures and calculations for
standby mode and off mode energy
consumption need not be performed to
determine compliance with the current
energy conservation standards for
clothes dryers and room air
conditioners, because the current energy
conservation standards do not account
for standby and off mode power
consumption.11 The proposed notes
regarding the applicability of the test
procedure provisions on standby mode
and off mode energy use in Appendix D
(clothes dryers) and Appendix F (room
air conditioners) will be removed in
subsequent notices of final rulemaking
that amend the energy conservation
standards for these products.

11 pyrsuant to a court consent decree, DOE must

complete a standards rulemaking for residential
clothes dryers and room air conditioners by June
30, 2011. As part of the rulemaking considering
amended energy conservation standards for these
products, DOE will also address the issue of
standby and off mode power consumption. If
adopted, such standards would be effective in June
2014, at which time the standby and off mode
provisions of the test procedures would become
mandatory for determining compliance with the
amended energy conservation standards.

C. Incorporating by Reference IEC
Standard 62301 (First Edition, 2005-06)
for Measuring Standby Mode and Off
Mode Power in Clothes Dryers and
Room Air Conditioners

Per EPCA, DOE considered the most
current versions of IEC Standard 62301
and IEC Standard 62087 for measuring
power consumption in standby mode
and off mode. (42 U.S.C. 6295(gg)(2)(A))
DOE noted that IEC Standard 62301
provides for measuring standby power
in electrical appliances, including
clothes dryers and room air
conditioners, and, thus, is applicable to
the proposed amendments to the clothes
dryer and room air conditioner test
procedures. DOE also reviewed IEC
Standard 62087, which specifies
methods of measuring the power
consumption of TV receivers, video
cassette recorders (VCRSs), set top boxes,
audio equipment, and multi-function
equipment for consumer use. IEC
Standard 62087 does not, however,
include measurement for the power
consumption of electrical appliances
such as clothes dryers and room air
conditioners. Therefore, DOE
determined that IEC Standard 62087
was unsuitable for the proposed
amendments to the clothes dryer and
room air conditioner test procedures.

DOE proposes to incorporate by
reference into the DOE test procedures
for clothes dryers and room air
conditioners specific clauses from IEC
Standard 62301 for measuring standby
mode and off mode power. Specifically,
these clauses provide test conditions
and test procedures for measuring the
average standby mode and average off
mode power consumption. Regarding
testing conditions, section 4 of IEC
Standard 62301 provides conditions for
the supply voltage, frequency, and
voltage waveform, and power
measurement meter tolerances to
provide for repeatable and precise
measurements of standby mode and off
mode power consumption. Section 5 of
IEC Standard 62301 regarding test
procedures provides a method for
measuring power consumption when
the power measurement is stable, as
well as a method of measuring when the
power measurement is unstable.

Other provisions of IEC Standard
62301 are not applicable to measuring
standby mode and off mode power
testing of clothes dryers and room air
conditioners. Hence, not all provisions
of IEC Standard 62301 are incorporated
by reference into the DOE test
procedures. For example, IEC Standard
62301 provides general conditions for
power supply voltage and frequency,
which the current DOE test procedure
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for clothes dryers already addresses. IEC
Standard 62301 also provides
requirements for information to be
recorded in a test report, which are
beyond the scope of DOE’s test
procedure. Consequently, only the
applicable sections and clauses (as
stated above) are incorporated by
reference in today’s proposed rule.

Specifically, DOE proposes to
incorporate by reference in the DOE test
procedure for clothes dryers the
following sections from IEC Standard
62301: From section 4 (“General
conditions for measurements’’),
paragraph 4.2, ““Test room,” paragraph
4.4, “Supply voltage waveform,” and
paragraph 4.5, “Power measurement
accuracy;” and section 5
(““Measurements”), paragraph 5.1,
“General’” and paragraph 5.3,
“Procedure.” DOE proposes to reference
these same provisions in the DOE test
procedure for room air conditioners, as
well as section 4, paragraph 4.3, “‘Power
supply.”

The EPCA requirement to consider
IEC Standard 62301 in developing
modified test procedures for clothes
dryers and room air conditioners
presents a potential conflict in defining
“standby mode.” EPCA defines
“standby mode” as the condition in
which a product is connected to a main
power source and offers one or more of
the following user-oriented or protective
functions: (1) To facilitate the activation
or deactivation of other functions
(including active mode) by remote
switch (including remote control),
internal sensor, or timer; and/or (2) to
provide continuous functions, including
information or status displays
(including clocks) or sensor-based
functions. (42 U.S.C. 6295(gg)(1)(A)(iii)).
In contrast, paragraph 3.1 of the current
version of IEC Standard 62301 defines
“standby mode” as the “‘lowest power
consumption mode which cannot be
switched off (influenced) by the user
and that may persist for an indefinite
time when an appliance is connected to
the main electricity supply and used in
accordance with the manufacturer’s
instructions.” In addition, prior to EISA
2007, DOE adopted a definition for
“standby mode” nearly identical to that
of IEC Standard 62301 in the
dishwasher test procedure, in which
“standby mode” ‘““means the lowest
power consumption mode which cannot
be switched off or influenced by the
user and that may persist for an
indefinite time when an appliance is
connected to the main electricity supply
and used in accordance with the
manufacturer’s instructions.” (10 CFR
part 430, subpart B, appendix C, section
1.14). DOE welcomes comment on the

appropriate approach for resolving these
inconsistencies between EPCA, the IEC
Standard 62301 which EPCA references,
and the precedent set by the dishwasher
test procedure. While EPCA specifies
that DOE may consider the definition
for “standby mode” provided in the
most current version of IEC Standard
62301 in updating its test procedure,
DOE proposes to adopt the broader,
statutory definition of “‘standby mode”
provided in EPCA for reasons of greater
specificity and clarity, and to include
that definition in the test procedures for
clothes dryers and room air
conditioners.

Further, the agency notes that, while
section 325(gg)(2)(A) of EPCA (42 U.S.C.
6295(gg)(2)(A)) requires that the
amended test procedures consider the
most current version of IEC Standard
62301, the IEC is developing an updated
version of this standard, IEC Standard
62301 (Second Edition). This updated
version of IEC Standard 62301 is
expected to include definitions of ““off
mode,” “‘network-connected standby
mode,” and “‘disconnected mode,” and
would also revise the current IEC
Standard 62301 definition of “standby
mode.”” However, because the IEC
anticipates that this new version of
Standard 62301 will likely be published
in July 2009, this later version of the
standard will be unavailable in time for
DOE to consider it and to still meet the
EISA 2007 deadline for issuance of a
final rule amending the relevant test
procedure to include measures of
standby mode and off mode energy
consumption by March 31, 2009. See 42
U.S.C. 6295(gg)(2)(B)(ii). Hence, the
First Edition 2005-06 of IEC Standard
62301 will be the “current version” at
the time of publication of the final rule,
so consideration thereof will comply
with EPCA. Accordingly, DOE plans to
use the First Edition 2005-06 of IEC
Standard 62301 in today’s proposed test
procedure. After the final rule is
published, amendments to the
referenced standards would be adopted
by DOE only if the agency later
incorporates them into its procedures.

In reviewing alternative standby
power test procedures for potential
amendments to the DOE test procedure,
DOE also investigated both testing
conditions and testing methods
specified in the test procedures used by
countries that are considered to be
international leaders in reducing
standby power consumption. These
countries include Japan, Korea, and
Australia, all of which use procedures
similar to those of IEC Standard 62301,
and/or reference that standard.

D. Determination of Modes To Be
Incorporated

As noted above, DOE proposes to
incorporate into the clothes dryer and
room air conditioner test procedure the
definitions of “active mode,” *‘standby
mode,” and “‘off mode” specified by
EPCA. EPCA defines *‘active mode” as
“the condition in which an energy-using
product—

(1) Is connected to a main power
source;

(I1) Has been activated; and

(1) Provides 1 or more main
functions.”

(42 U.S.C. 6295(gg)(1)(A)(i))

EPCA defines “‘standby mode” as ‘‘the
condition in which an energy-using
product—

(I) Is connected to a main power
source; and

(I1) Offers 1 or more of the following
user-oriented or protective functions:

(aa) To facilitate the activation or
deactivation of other functions
(including active mode) by remote
switch (including remote control),
internal sensor, or timer.

(bb) Continuous functions, including
information or status displays
(including clocks) or sensor-based
functions.”

(42 U.S.C. 6295(gg)(1)(A)(iii)) This
definition differs from the one provided
in IEC Standard 62301 by permitting the
inclusion of multiple standby modes.

EPCA defines “‘off mode” as “‘the
condition in which an energy-using
product —

(1) Is connected to a main power
source; and

(1) Is not providing any standby mode
or active mode function.” 12
(42 U.S.C. 6295(gg)(1)(A)(ii))

DOE recognizes that these definitions
for “‘active mode,” “‘standby mode,” and
“off mode” were developed to be
broadly applicable for many energy-
using products. For specific products

12 DOE notes that some features that provide
consumer utility, such as displays and remote
controls, are associated with standby mode and not
off mode. A clothes dryer or room air conditioner
is considered to be in “off mode” if it is plugged
in to a main power source, is not being used for an
active function such as drying clothing or providing
cooling, and is consuming power for features other
than a display, controls (including a remote
control), or sensors required to reactivate it from a
low power state. For example, a clothes dryer with
mechanical controls and no display or
continuously-energized moisture sensor, but that
consumed power for components such as a power
supply when the unit was not activated, would be
considered to be in off mode when not providing
an active function. For room air conditioners, a unit
with mechanical controls and no display or remote
control but with a power supply which is
consuming energy, for example, could be
considered to be in off mode while not providing
an active function.
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with multiple functions, these broad
definitions could lead to unintended
consequences if the meaning of “main
functions” is narrowly interpreted, as
illustrated by the following example:

A “‘room air conditioner,” as defined
in section IlI.A, provides delivery of
conditioned air to an enclosed space.
This product includes a prime source of
refrigeration and may include a means
for ventilating and heating. A narrow
interpretation of this definition would
be that the main function of providing
delivery of conditioned air is strictly a
cooling function. Such an interpretation
would imply that delivery of cooled air
is the only active mode under the EPCA
definition, as amended by EISA 2007.
Under such an interpretation, operation
of the room air conditioner fan without
operation of the compressor would
likely be considered an off mode, since
it does not strictly fit the definition of
standby mode and because off mode
includes all modes which are not
standby mode or active mode.

To address this potential problem,
DOE proposes to amend to the clothes
dryer and room air conditioner test
procedures to clarify the range of main
functions that would be classified as
active mode functions. DOE further
proposes to amend the clothes dryer and
room air conditioner test procedures to
define multiple standby modes that
would be separately tested under the
procedures. DOE welcomes comment on
the above approach.

1. Clothes Dryer Mode Definitions

DOE proposes the following mode
definitions for clothes dryers:

“Active mode” means a mode in
which the clothes dryer is performing
the main function of tumbling the
clothing with or without heated or
unheated forced air circulation to
remove moisture from the clothing and/
or remove or prevent wrinkling of the
clothing;

“Inactive mode’ means a standby
mode other than delay start mode or
cycle finished mode that facilitates the
activation of active mode by remote
switch (including remote control),
internal sensor, or timer, or provides
continuous status display;

“Cycle finished mode” means a
standby mode that provides continuous
status display following operation in
active mode;

“Delay start mode” means a standby
mode that facilitates the activation of
active mode by timer; and

“Off mode” means a mode in which
the clothes dryer is not performing any
active or standby function.

2. Room Air Conditioner Mode
Definitions

For room air conditioners, DOE
proposes the following mode
definitions:

“Active mode” means a mode in
which the room air conditioner is
performing the main function of cooling
or heating the conditioned space, or
circulating air through activation of its
fan or blower, with or without
energizing active air-cleaning
components or devices such as
ultraviolet (UV) radiation, electrostatic
filters, ozone generators, or other air-
cleaning devices;

“Inactive mode” means a standby
mode other than delay start mode or off-
cycle mode that facilitates the activation
of active mode by remote switch
(including remote control) or internal
sensor or provides continuous status
display;

“Delay start mode’” means a standby
mode in which activation of an active
mode is facilitated by a timer;

“Off-cycle mode” means a standby
mode in which the room air
conditioner: (1) Has cycled off its main
function by thermostat or temperature
sensor; (2) does not have its fan or
blower operating; and (3) will reactivate
the main function according to the
thermostat or temperature sensor signal;

“Off mode” means a mode in which
a room air conditioner is not performing
any active or standby function.

Off-cycle mode could be considered
part of an active mode in which a room
air conditioner is cycling its compressor
on and off to maintain an average room
temperature. However, since the current
test procedure treats the cooling mode
as occuring only when the compressor
is operating, DOE proposes the off-cycle
mode to account for the time when the
space is being conditioned and the
compressor and fan are not operating.

E. Adding Specifications for the Test
Methods and Measurements for Clothes
Dryer and Room Air Conditioner
Standby Mode and Off Mode Testing

DOE is proposing test procedures for
measuring all standby and off modes
associated with clothes dryers and room
air conditioners. This section discusses
product-specific clarifications of the
procedures of IEC Standard 62301 when
used to measure standby and off mode
energy use for clothes dryers and room
air conditioners.

1. Clothes Dryers

DOE understands that displays on
clothes dryers may reduce power
consumption by dimming after a certain
period of user inactivity. For those

clothes dryers for which the power
input in inactive mode varies in this
fashion during testing, DOE proposes
that the test be conducted after the
power level has dropped to its low
level.

DOE understands that clothes dryers
with a delay start capability may use
varying amounts of power during delay
start mode depending on the delay time,
the time displayed, and/or display
indication of mode status. Paragraph
5.3.1 of section 5.3 “Procedure” of IEC
Standard 62301 instructs a test
technician to “[c]onnect the product to
be tested to the metering equipment,
and select the mode to be measured.
After the product has been allowed to
stabilize for at least 5 min., monitor the
power consumption for not less than an
additional 5 min.” The lack of
specificity in this language regarding the
test period could allow a manufacturer
to measure standby power consumption
by selecting delay start times with
relatively low power consumption,
producing test results that would
neither be comparable to those obtained
using other time periods nor represent
the true standby power consumption of
its clothes dryers. Consequently, to
ensure comparable and valid results,
DOE proposes to include in the clothes
dryer test procedure a specification for
the delay start time to be set at 5 hours,
and for power to be monitored for 60
minutes after waiting at least 5 minutes
for power input to stabilize.

In determining the specifications for
delay start parameters, DOE considered
the possibility that display power input
would depend on the time displayed,
which is typically the time in hours
remaining before the start. Displays may
be one or two digits. Some two-digit
displays may show whole numbers for
remaining delay hours of 10 or more
and both the ones and tenths digits for
remaining delay hours of 9.9 or less. By
analyzing the number of light emitting
diodes (LEDs) activated in LED displays
of the remaining hours over a range of
delay times, DOE concluded that the
average number of LEDs lit for the range
of all possible delay times would be best
approximated by the average LEDs lit
for either single-digit or two-digit
displays in a 60-minute test if the delay
time is set at 5 hours. DOE also is aware
that some clothes dryers with the delay
start feature do not allow delay time
greater than 5 hours.

DOE proposes to adopt the test room
ambient temperature specified by IEC
Standard 62301 for standby mode and
off mode testing. Under these
conditions, the test room ambient
temperature would be 73.4 £ 9 °F,
which is slightly different from the
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ambient temperature currently specified
for DOE’s drying performance tests of
clothes dryers (75 = 3 °F). Today’s
proposal, however, permits
manufacturers who opt to test
simultaneously for all three conditions
to do so using the current ambient
temperature requirements for drying
tests, since these are within the limits
specified by IEC Standard 62301.
Alternatively, the proposed temperature
specifications would allow a
manufacturer that opts to conduct
standby mode and off mode testing
separately from drying tests more
latitude in maintaining ambient
conditions. DOE requests comment on
the appropriateness of this proposed
modified test room ambient temperature
range.

2. Room Air Conditioners

A given unit or model of a room air
conditioner with a temperature, clock,
or timer display may use varying
amounts of standby power depending
on the numbers being displayed. During
preliminary testing conducted by DOE
for room air conditioners (“RAC
Standby Testing”), for a two-digit
display capable of displaying
temperature or delay start time, standby
power use for different digit
combinations was observed to vary by
as much as 22 percent. (RAC Standby
Testing, No. 1 at p.1) Paragraph 5.3.1 of
section 5.3 “Procedure” of IEC Standard
62301 instructs a test technician to
“[c]lonnect the product to be tested to
the metering equipment, and select the
mode to be measured. After the product
has been allowed to stabilize for at least
5 min., monitor the power consumption
for not less than an additional 5 min.”
As with clothes dryers, the lack of
specificity in this IEC Standard 62301
language regarding the test period or
control setting could allow a
manufacturer to measure standby power
consumption by selecting temperatures
or time periods with relatively low
power consumption, thereby producing
test results that would not be
comparable to those obtained using
other temperatures or time periods and
that would not represent the true
standby power consumption of its room
air conditioners. In addition, different
manufacturers could take different
approaches in selecting cycles for
testing.

Another concern arises when a room
air conditioner has a delay start mode.
To ensure comparable and valid results,
DOE proposes to include in this test
procedure a separate test in the delay
start mode, in which the unit is set to
a delay start time of 5 hours and the
power is monitored for 60 minutes after

allowing the power input level to
stabilize for at least 5 minutes. The
rationale for specifying the 5-hour delay
start time and the 60-minute
measurement time is the same as that
presented above regarding selection of
parameters for clothes dryer testing in
delay start mode (i.e., the average power
consumption of a display for these
conditions would be most
representative of average power
consumption under the entire range of
possible delay hours).

DOE recognizes that different room air
conditioners provide different
temperature displays when operating.
Some room air conditioners display
actual room temperature, while others
display setpoint temperature. DOE
proposes to address the possibility of
these different approaches by requiring
that the test room temperature be
maintained at 74 = 2 °F and that the
room setpoint temperature be set at 79
°F. DOE selected this test room
temperature, which is lower than the
room air temperature which is specified
for the existing DOE cooling
performance tests (80 + 0.5 °F), because
DOE has tentatively concluded that the
display energy consumption associated
with the proposed room temperature
range would be the most representative
of an average display energy
consumption over all reasonable room
temperature conditions. DOE
considered that a different number of
LEDs may be energized in an LED
display, depending on actual room or
setpoint temperature. For the specified
room temperature range and setpoint,
the average power consumption for the
possible combinations of LEDs
energized would be close to the average
power consumption for the full range of
reasonable actual room and setpoint
temperatures displayed (i.e., 70 °F to 85
°F). Hence, the chosen room ambient
and setpoint temperatures would ensure
that: (1) The power consumption of any
display, whether indicating actual or
setpoint temperature, represents an
average power consumption associated
with the range of typical user room
temperatures and setpoints; and (2) the
room air conditioner will not cycle the
compressor on, since the setpoint will
be higher than actual room ambient
temperature. DOE also notes that,
although the 80 £ 0.5 °F room air
temperature specified by the current test
procedure falls within the allowable
range specified in IEC Standard 62301
(73.4 £ 9 °F), the proposed test room
temperature would be more
representative of conditions in which a
room air conditioner would likely be in
standby mode, since it is reasonable to

assume the unit would be in active
mode if the room air temperature were
near 80 °F. DOE requests comment on
the appropriateness of this proposed
modified test room ambient temperature
range.

DOE believes that IEC Standard 62301
is otherwise suitable to address possible
variation in the power levels associated
with the off and standby modes,
requiring only appropriate lengthening
of the sample period, averaging of the
power input, and measurement of a
number of complete cycles, if necessary,
to capture cyclic power input.

F. Calculation of Energy Use Associated
With Standby Modes and Off Mode

Measurements of energy consumption
associated with each standby and off
mode for clothes dryers and room air
conditioners are expressed in W. The
total energy impact of the power
expended in these modes depends on
both the power level in W of each mode
and the time spent in each mode. This
section discusses the approach
proposed for clothes dryers and room
air conditioners for calculating energy
use associated with standby modes and
off mode and the numbers of hours
proposed to be associated with each
mode.

1. Clothes Dryers

Energy use for clothes dryers is
expressed in terms of total energy use
per drying cycle; measurements of
standby and off mode energy use will be
expressed in this fashion as well, in
order to maintain consistency. Energy
used during a drying cycle is directly
measured as energy use per cycle in the
test procedure, although adjustments are
made to the directly measured energy to
account for differences between test and
field conditions. The energy use
associated with continuously burning
pilot lights of gas dryers is measured
and is converted to an energy use per
cycle by dividing calculated annual gas
energy use by the representative average
number of drying cycles per year (i.e.,
416). 10 CFR part 430, subpart B,
appendix D, section 4.4. This procedure
for gas pilot lights provides an approach
for calculating standby power
consumption.

In the existing test procedure, energy
use per cycle for continuously burning
pilot lights is calculated by multiplying
the energy use measured for a period of
one hour by an established number of
hours per year that the dryer is not in
drying mode, and dividing by the
representative average cycles per year.
The existing test procedure established
that a gas clothes dryer is in the drying
mode 140 hours per year, and that the
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balance of the year (8,620 hours) is the
established number of hours associated
with the pilot light energy consumption.

DOE proposes to adopt a similar
approach for measuring energy
consumption during standby and off
modes for clothes dryers. Specifically,
DOE proposes to adopt the current 140
hours associated with drying (i.e., the
active mode) and to associate the
remaining 8,620 hours of the year with
the standby and off modes. DOE is
proposing this approach because it
believes that the number of drying hours
established in the existing test
procedure for gas dryers is a reasonable
representation of the active mode hours
for all dryers, and because, to date, DOE
has not identified any other reliable data
regarding average dryer cycle times.
DOE welcomes information and data on
such average cycle times, as well as
annual dryer usage.

In order to establish the number of
hours per year in each standby and off
mode, as defined in section |11.D.1, DOE
investigated studies of dryer usage
patterns and found only one study of
the time spent by clothes dryers in
different standby modes.13 This
publication presents results of a
household survey conducted in 2000,
which measured standby modes for 35
clothes dryers with an average age of 11
years. The daily time spent in each
mode in this study averaged one quarter
hour for ““drying,” zero hours for “delay
start” and “‘active standby’’ modes, and
the remaining hours split 5 percent for
“end of program’ mode and 95 percent
for off mode. The ““active standby

mode” of the study is equivalent to the
“inactive mode” defined in section
111.D.1 of this notice, and the “end of
program mode” is equivalent to the
‘“cycle finished mode” in section I11.D.1.
DOE has tentatively concluded from
these results that clothes dryers spend
little time in cycle finished mode and
probably spend little time in delay start
mode. The average age of the clothes
dryers in the study suggests that most of
these dryers had electromechanical
rather than electronic controls
(prevalent among dryers currently on
the market), indicating that the dryers in
the study would not likely have had
inactive mode or delay start mode.
Hence, DOE does not infer from those
results that modern clothes dryers
spend negligible time in inactive mode,
and the findings are by themselves
inconclusive regarding the time modern
clothes dryers spend in delay start
mode.

A different study on clothes washers
provides some additional evidence
suggesting a small number of hours
associated with clothes dryer delay start
mode.1% This study monitored time
clothes washers in Australia and New
Zealand spent in different modes, and
showed that the average amount of time
spent in delay start mode per wash
cycle was approximately 5 minutes.
DOE believes that the results for clothes
washers may be applicable for clothes
dryers as well, because of the
similarities between the control
capabilities for both types of products
and comparable consumer usage

patterns when a clothing load is washed
and dried.

Based on these two information
sources, DOE has tentatively concluded
that a typical modern clothes dryer
spends a small amount of time in delay
start mode. Using an estimated 5
minutes per cycle, the total annual
amount of time spent in delay start
mode using the representative 416
cycles per year is 34 hours. The
remaining time not associated with
active mode or delay start mode can be
split as suggested by the Australian
study: 5 percent allocated to cycle
finished mode and 95 percent allocated
to off or inactive mode.

Table I11.1 presents a comparison of
the annual energy use associated with
all modes. The approximate range of
wattages associated with the standby
and off modes are based on the
references cited previously in this
section and on ““Clothes Dryers
Background/Issues/Standby,” presented
by Robert Foster of Energy Efficiency
Strategies at the Ez White Goods Forum
in Sydney, Australia, in February
2007.15 Active mode annual energy use
is calculated based on 416 cycles per
year in a standard-size electric dryer
with a minimum standard EF of 3.01.
Per-cycle energy use for such a clothes
dryer is calculated as 7 pounds (Ibs)
divided by 3.01 Ibs per kilowatt-hour
(kwWh), which is equal to 2.33 kWh. The
typical average power level during
active mode is calculated as 967 kwh
per year of annual energy use divided
by 140 hours in active mode, which is
equal to 6,907 W.

TABLE 11I.1—ESTIMATE OF ANNUAL ENERGY USE OF CLOTHES DRYER MODES

Typical power | Annual energy

Mode Hours w) use (KWh)
AACTIVE .ttt bbb b E R R R E bt R bt bt h e 140 6,907 967
[T F= Y] - g S RS R *34 3 0.1
CYCIE FINISNEA ...ttt et e et b e e eab e e e e sbb et e e bt e e e nbe e e enbeeesnnnas ** 429 3 1
(@1 T To 1= Yo 1Y S SSSRSRY 18,157 0.5t0 3 41024

*5 minutes per cycle x 416 cycles per year.

** 5 percent of remaining time (0.05 x (8,760-140-34) = 429).
T 95 percent of remaining time (0.95 x (8,760-140-34) = 8,157).

To determine the annual hours per
mode for clothes dryers for which not
all standby modes are possible, DOE
estimated values based upon
reallocating the hours for modes that are
not present according to the ratios
discussed previously (i.e., that cycle
finished mode, if present, would

13 Standby Product Profile—Clothes Dryers
(Report 2003/09). National Appliance and
Equipment Energy Efficiency Committee (NAEEEC)
of Australia (October 2003). Available at: http://

account for 5 percent of annual hours
not allocated to active and delay start
modes, and off/inactive modes would
account for the remaining 95 percent).
DOE'’s logic for this distribution of hours
is as follows:

o |If delay start is not possible, cycle
finished mode would be 0.05 x (8,760

www.energyrating.gov.au/library/pubs/sb200309-
dryers.pdf.

14 A Submission to NAEEEC on Mode Times for
Use When Determining Standby Energy
Consumption of Clothes Washers, Dishwashers, and

total hours - 140 active mode hours) =
431 hours. The remaining 8,189 hours
would be allocated for off/inactive
modes.

¢ If cycle finished mode is not
possible, delay start mode, which is
assumed to be a fixed value of 5 minutes
per cycle for each of the 416 cycles per

Dryers,” Australian Electrical and Electronic
Manufacturers’ Association (March 11, 2005),
Appendix B.

15 Available at http://www.energyrating.gov.au/
pubs/2007-whitegoods-foster4.pdf.
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year specified in the DOE test
procedure, would account for 34 hours.
Thus, off/inactive modes would be
8,760 total hours - 140 active mode

hours - 34 delay start mode hours =
8,586 hours.

o |f neither delay start nor cycle
finished modes are possible, then off/
inactive modes would simply be 8,760

total hours - 140 active mode hours =

8,620 hours.

Table 111.2 summarizes the allocation
of hours to different possible modes
under each scenario.

TABLE 111.2—ESTIMATE OF ANNUAL HOURS OF POSSIBLE CLOTHES DRYER MODES

Mode All modes No delay start |  No cycle Ngr %ilé’llg ﬁﬁfrt

possible mode finished mode | iched modes
ACHIVE ettt ettt Rttt b et ettt n e 140 140 140 140
Delay STA™ ... 34 0 34 0
Cycle Finished** ... 429 431 0 0
Off and Inactive T 8,157 8,189 8,586 8,620

*5 minutes per cycle x 416 cycles per year.
**5 percent of remaining time.
195 percent of remaining time.

Information to guide allocation of the
hours for clothes dryers that have both
inactive and off modes is currently
unavailable. Two operational scenarios
exist: (1) A clothes dryer reverts to an
off mode after a specified time in
inactive mode; or (2) a clothes dryer
stays in inactive mode unless the user
switches the appliance back to off mode.
DOE does not have information
regarding the percentage of clothes
dryers being sold that fall into each of
these categories. DOE welcomes
comment and additional information on
this point. Because of this limitation, for
purposes of its analysis, DOE proposes
to allocate half of the hours determined
for off/inactive modes to each of the two
modes.

In summary, DOE proposes to
calculate clothes dryer energy use per
cycle associated with standby and off
modes by: (1) Calculating the product of
wattage and allocated hours for all
possible standby and off modes; (2)
summing the results; (3) dividing the
sum by 1,000 to convert from Wh to
kWh; and (4) dividing by 416 cycles per
year. The number of hours for off/
inactive modes would be allocated
entirely to either off mode or inactive
mode, as appropriate, if only one of
these modes is possible for the clothes
dryer. If both modes are possible, the
off/inactive mode hours would be
divided evenly between the two.

DOE invites comments on this
proposed methodology and associated
factors, including accuracy, allocation of
annual hours, and test burden. If, based
on comments, DOE determines that this
approach is unreasonable, DOE would
consider the following alternative
methodology.

The comparison of annual energy use
of different clothes dryer modes shows
that delay start and cycle finished
modes represent a relatively small
number of hours at low power

consumption levels. For clothes dryers
currently on the market, these levels are
distinct from but comparable to those
for off/inactive modes. Thus, DOE could
adopt an approach that would be
limited to specification of hours for only
off and inactive modes when calculating
energy use associated with standby and
off modes. In that case, all of the non-
active hours (8,620 hours total) would
be allocated to the inactive and off
modes. DOE invites comment on
whether such an alternative would be
representative of the standby and off
mode power consumption of clothes
dryers currently on the market.

2. Room Air Conditioners

DOE is not aware of reliable data for
hours spent in different standby and off
modes in room air conditioners.
Therefore, DOE estimated relative
magnitudes of energy use in standby
and off modes in the following example,
illustrated for a representative 8,000
Btu/hour (hr), 9 EER unit that has delay
start, off-cycle, and inactive modes.

DOE is aware that a room air
conditioner may be unplugged for a
certain percentage of time, and,
therefore, will not be in either standby
mode or off mode. DOE does not have
data regarding the amount of
“unplugged” time for a typical room air
conditioner. For the purposes of this
analysis, DOE estimates that
approximately half of room air
conditioners are unplugged for half of
the year. The “unplugged” time
associated with these units is averaged
over all units. Hence, the average
number of plugged-in hours per year for
a room air conditioner would be
estimated as 8,760 total hours - (Y2 of
units that are unplugged x 4,380
unplugged hours) = 6,570 hours.

The prime cooling season is estimated
to last 90 days a year, which equals
2,160 hours. During this time, it is

estimated that room air conditioners
spend 750 hours in cooling mode,
according to the current test procedure.
In addition, DOE estimates that 10
percent of room air conditioners that
have a delay start mode function will
use this function for 10 hours a day
during the cooling season. Averaged
over all units with this functionality,
this represents 90 days x 10 hr/day x 10
percent of units = 90 hours. Therefore,
cooling mode hours plus delay start
hours total 840 hours for units that
incorporate the delay start function. The
remaining cooling season hours in this
example are 2,160 cooling season hours

840 combined cooling mode and
delay start mode hours = 1,320 hours.
For this representative unit, DOE
assumes that these remaining cooling
season hours divide equally into: (1)
Fan-only mode (an active mode in
which the compressor shuts down when
operating in constant-fan mode or user
selection of fan-only operation); (2) off-
cycle mode; and (3) inactive mode (and/
or off mode for units that have such
capability). One-third of 1,320 equals
440, so for this example, the number of
off-cycle mode hours is 440, and the
number of inactive and/or off mode
hours during the cooling season is also
440.

The cooling season inactive and/or off
mode hours are summed with the
additional inactive and/or off mode
hours when the unit is plugged in
outside of the cooling season. These
additional hours are 6,570 plugged-in
hours - 2,160 cooling season hours =
4,410 hours. Hence, for this example,
total inactive and/or off mode hours are
440 inactive and/or off mode hours
during cooling season + 4,410 plugged-
in hours outside of the cooling season
= 4,850 hours. The hours for the
relevant modes and estimates of power
input and energy use for this example
are summarized in Table 111.3 below.
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While the hours per mode presented in
this illustration are estimates based on
limited study data, DOE believes that
energy patterns illustrated in this

example are representative for most
room air conditioners with delay start
and off-cycle mode capability. The
typical average power level during

active mode is calculated as the 8,000
Btu/hr cooling capacity + 9 Btu/hr/W
EER =889 W.

TABLE III.3—ESTIMATE OF ANNUAL ENERGY USE OF ROOM AIR CONDITIONER MODES FOR A REPRESENTATIVE UNIT WITH

8,000 BTU/HR CAPACITY AND 9 EER

Typical power | Annual energy

Mode Hours ) use (kWh)
Active Cooling ... 750 889 667
Delay Start ........ 90 2 0.2
Off-Cycle .....c.cc..... 440 2 0.9
Off and Inactive 4,850 0.5t02 251010

To determine the annual hours per
mode for room air conditioners for
which not all standby modes are
possible, DOE estimated values based
upon reallocating the hours for modes
that are not present according to the
ratios discussed previously (i.e., that off-
cycle mode, if present, would account
for one-third of annual cooling season
hours not allocated to active and delay
start modes, and off/inactive modes
would account for another one third of
the annual cooling season hours not

allocated to active and delay start modes
plus the 4,410 plugged-in non-cooling
season hours). DOE’s logic for this
distribution of hours is as follows:

o |If delay start is not possible, off-
cycle mode would equal ¥s x (2,160
cooling season hours - 750 cooling
mode hours) = 470 hours. Off/inactive
modes would then account for 470 off-
cycle mode hours + 4,410 plugged-in
non-cooling season hours = 4,880 hours.

o |f off-cycle mode is not possible,
off/inactive modes would equal ¥2 x

(2,160 cooling season hours - 750
cooling mode hours - 90 delay start
mode hours) + 4,410 plugged-in non-
cooling season hours = 5,070 hours.

¢ If neither delay start nor off-cycle
modes are possible, then off/inactive
modes would equal %2 x (2,160 cooling
season hours - 750 cooling mode
hours) + 4,410 plugged-in non-cooling
season hours = 5,115 hours.

Table 111.4 summarizes the allocation
of hours to different possible modes
under each scenario.

TABLE [11.4—ESTIMATE OF ANNUAL ENERGY USE OF ROOM AIR CONDITIONER MODES

No delay

Mode All modes Nost(?;{ay ’\::O ccl'g- start or

possible Y off-cycle

mode mode modes
Yo 1)V ©fo o] [T H T TP TP URRPT 750 750 750 750
Active, Fan-Only ** ... 440 470 660 705
Delay Start* ............. 90 0 90 0
Oﬁ-gycle B 440 470 0 0
(01 Ta Lo I T F= T 11U RSP RTRPRPI 4,850 4,880 5,070 5,115

*10% of units will use delay start for 10 hours/day during the 90-day cooling season. The 90-day cooling season represents 2,160 hours.

** (2,160 cooling season hours -

750 cooling mode hours -

delay start mode hours) divided by the number of these three modes which are

present (fan-only, off-cycle, and off/inactive). Off and inactive modes are treated as one, and also include all of the 4,410 plugged in hours out-

side of the cooling season.

DOE is unaware of any room air
conditioners that incorporate both off
and inactive modes. Typically, room air
conditioners with remote control can be
controlled whenever they are plugged
in; hence, these units do not include an
off mode. If a room air conditioner
allows the user to switch off remote
control operation, such a product would
be capable of both inactive and off
mode. For these units, DOE proposes
that the plugged-in off/inactive hours be
allocated equally to the inactive and off
modes for such a product.

In summary, DOE proposes to
calculate room air conditioner energy
use associated with standby and off
modes by: (1) Calculating the products
of wattage and allocated hours for all
possible standby and off modes; (2)
summing the results; and (3) dividing
the sum by 1,000 to convert from Wh to

kWh. The number of allocated hours for
off/inactive modes would be allocated
entirely to either off mode or inactive
mode, as appropriate, if only one of
these modes is possible for the room air
conditioner. If both modes are possible,
the off/inactive mode hours would be
divided evenly between the two.

DOE invites comments on this
proposed methodology and associated
factors, including accuracy, allocation of
annual hours, and test burden. If, based
on comments, DOE determines that this
approach is unreasonable, DOE would
consider the following alternative
methodology.

Similar to clothes dryers, the
comparison of annual energy use of
different room air conditioner modes
shows that delay start and off-cycle
modes represent a relatively small
number of hours at low power

consumption levels. For room air
conditioners currently on the market,
these levels are distinct from but
comparable to those for off/inactive
modes. Thus, DOE could adopt an
approach that would be limited to
specification of hours for only off and
inactive modes when calculating energy
use associated with standby and off
modes. In that case, all of the non-active
hours (5,115 hours total) would be
allocated to the inactive and off modes.
DOE invites comment on whether such
an alternative would be representative
of the standby and off mode power
consumption of room air conditioners
currently on the market.

G. Measures of Energy Consumption

The DOE test procedures for clothes
dryers and room air conditioners
currently provide for the calculation of
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several measures of energy
consumption. For clothes dryers, the
test procedure incorporates various
measures of per-cycle energy
consumption, including total per-cycle
electric dryer energy consumption, per-
cycle gas dryer electrical energy
consumption, per-cycle gas dryer gas
energy consumption, per-cycle gas dryer
continuously burning pilot light gas
energy consumption, total per-cycle gas
dryer gas energy consumption expressed
in Btu, and total per-cycle gas dryer gas
energy consumption expressed in kWh.
10 CFR part 430, subpart B, appendix D,
sections 4.1-4.5. The test procedure also
provides an EF, which is equal to the
clothes load in pounds divided by either
the total per-cycle electric dryer energy
consumption or by the total per-cycle
gas dryer energy consumption expressed
in kWh. 10 CFR 430.23(d). For room air
conditioners, the test procedure
calculates annual energy consumption
in kwh and an EER. 10 CFR 430.23(f).

Under 42 U.S.C. 6295(gg)(2)(A), EPCA
directs that the *“[t]est procedures for all
covered products shall be amended
pursuant to section 323 to include
standby mode and off mode energy
consumption, taking into consideration
the most current versions of Standards
62301 and 62087 of the International
Electrotechnical Commission, with such
energy consumption integrated into the
overall energy efficiency, energy
consumption, or other energy descriptor
for each covered product, unless the
Secretary determines that—(i) the
current test procedures for a covered
product already fully account for and
incorporate the standby mode and off
mode energy consumption of the
covered product; or (ii) such an
integrated test procedure is technically
infeasible for a particular covered
product, in which case the Secretary
shall prescribe a separate standby mode
and off mode energy use test procedure
for the covered product, if technically
feasible.”

DOE explored whether the existing
measures of energy consumption for
clothes dryers and room air conditioners
can be combined with standby mode
and off mode energy use to form a single
metric. DOE notes that certain test
procedures combine measures of energy
consumption and standby energy use to
derive an overall “‘energy efficiency
measure” (e.g., gas kitchen ranges and
ovens incorporate pilot gas
consumption in EF, electric ovens
include clock power in EF, and gas
clothes dryers include pilot gas
consumption). When the difference in
energy use between the primary
function of those products and the
standby power is so large that the

standby power has little impact on the
overall measure of energy efficiency, as
is the case for clothes dryers and room
air conditioners (illustrated in section
111.F), the combined measure of energy
efficiency is a meaningful measure.
Therefore, DOE is proposing a combined
metric addressing active, standby, and
off modes for clothes dryers and room
air conditioners, as discussed below.

1. Clothes Dryers

DOE proposes to establish the
following measures of energy
consumption for clothes dryers that
integrate energy use of standby and off
modes with energy use of main
functions of the products. “‘Per-cycle
integrated total energy consumption
expressed in kWh” will be defined as
the sum of per-cycle standby and off
mode energy consumption and either
total per-cycle electric dryer energy
consumption or total per-cycle gas dryer
energy consumption expressed in kWh,
depending on which type of clothes
dryer is involved. “Integrated energy
factor” (IEF) will be defined as the
(clothes dryer test load weight in Ib)/
(per-cycle integrated total energy in
kwh).

2. Room Air Conditioners

DOE proposes to establish the
following measures of energy
consumption for room air conditioners
that integrate energy use of standby and
off modes with energy use of main
functions of the products. “‘Integrated
annual energy consumption” will be
defined as the sum of annual energy
consumption and standby and off mode
energy consumption. “Integrated energy
efficiency ratio” (IEER) will be defined
as (cooling capacity in Btu/hr x 750
hours average time in cooling mode) /
(integrated annual energy consumption
% 1,000 Wh per kWh).

H. Correction of Text Describing Energy
Factor Calculation for Clothes Dryers

Specific references used in the current
DOE test procedure regulation contain
certain errors that today’s proposal
seeks to correct. In particular, the
reference to sections 2.6.1 and 2.6.2 of
10 CFR part 430, subpart B, appendix D
in the calculation of EF for clothes
dryers found at section 430.23(d)(2) is
incorrect and should refer instead to
sections 2.7.1 and 2.7.2. Section 2.6
provides instructions for the test clothes
to be used in energy testing of clothes
dryers, whereas section 2.7 provides
instructions on test loads. The EF of
clothes dryers is measured in pounds of
clothes per kWh. Since the EF
calculation requires the weight of the

test load, DOE proposes to correct these
references in 10 CFR 430.23(d)(2).

I. Correction of Text Referencing Room
Air Conditioner Test Standard

The room air conditioner test
procedure currently references ASHRAE
Standard 16-69, ‘““Method of Testing for
Rating Room Air Conditioners.” The
text in 10 CFR part 430, subpart B,
appendix F, section 1, however,
incorrectly identifies ASHRAE as
“American Society of Heating,
Refrigerating and Air Conditioning in
Engineers.” The actual name of the
referenced organization is “American
Society of Heating, Refrigerating and
Air-Conditioning Engineers.” DOE
proposes to correct this reference in 10
CFR part 430, subpart B, appendix F,
section 1 (which is being redesignated
as section 2 in the proposed
amendments).

J. Compliance With Other EPCA
Requirements

1. Test Burden

Section 323(b)(3) of EPCA requires
that ““[a]ny test procedures prescribed or
amended under this section shall be
reasonably designed to produce test
results which measure energy
efficiency, energy use * * * or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use * * *
and shall not be unduly burdensome to
conduct.” (42 U.S.C. 6293(b)(3)) For the
reasons that follow, DOE has tentatively
concluded that amending the relevant
DOE test procedures to incorporate
clauses regarding test conditions and
methods found in IEC Standard 62301,
along with the proposed modifications,
would satisfy this requirement.

The proposed amendments to the
DOE test procedure incorporate a test
standard that is accepted internationally
for measuring standby power in standby
modes and off mode. Based on DOE’s
testing and analysis of IEC Standard
62301, DOE determined that the
proposed amendments to the clothes
dryer and room air conditioner test
procedures would produce standby and
off mode average power consumption
measurements that are representative of
an average use cycle, both when the
measured power is stable and when the
measured power is unstable (i.e., when
power varies by more than 5 percent
during 5 minutes). Also, the test
methods and equipment that the
amendment would require for
measuring standby power in these
products are not substantially different
from, or can be even less burdensome to
implement than, the test methods and
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equipment in the current DOE test
procedures for measuring the products’
energy consumption. Therefore, the
proposed test procedures would not
require manufacturers to make a major
investment in test facilities and new
equipment. Accordingly, DOE has
tentatively concluded that the amended
test procedures would produce test
results that measure the standby/off
mode power consumption of a covered
product during a representative average
use cycle, as well as total annual energy
consumption, and that testing under the
test procedures would not be unduly
burdensome to conduct.

2. Potential Incorporation of IEC
Standard 62087

Section 325(gg)(2)(A) of EPCA directs
DOE to consider IEC Standard 62087
when amending test procedures to
include standby mode and off mode
power measurements (42 U.S.C.
6295(gg)(2)(A)). As discussed in section
111.C of this notice, DOE reviewed IEC
Standard 62087 ‘“Methods of
measurement for the power
consumption of audio, video, and
related equipment” (Second Edition
2008-09) and determined that it would
not be applicable to measuring power
consumption of electrical appliances
such as clothes dryers and room air
conditioners. Therefore, DOE has
determined that referencing IEC
Standard 62087 is not necessary for the
proposed amendments to the test
procedures that are the subject of this
rulemaking.

3. Integration of Standby Mode and Off
Mode Energy Consumption Into the
Efficiency Metrics

Section 325(gg)(2)(A) requires that
standby mode and off mode energy
consumption be “integrated into the
overall energy efficiency, energy
consumption, or other energy descriptor
for each covered product” unless the
current test procedures already fully
account for the standby mode and off
mode energy consumption or if such an
integrated test procedure is technically
infeasible (42 U.S.C. 6295(gg)(2)(A)). For
clothes dryers, DOE is proposing to
incorporate the standby and off mode
energy consumption into a ““per-cycle
integrated total energy consumption
expressed in kilowatt-hours™ and into
an IEF, as discussed in section I11.G of
this notice. For room air conditioners,
DOE is proposing to incorporate the
standby and off mode energy
consumption into a metric for
“integrated annual energy
consumption’ and into an IEER, as
discussed in section 111.G.

Furthermore, EPCA provides that test
procedure amendments adopted to
comply with the new EPCA
requirements for standby and off mode
energy consumption will not determine
compliance with previously established
standards. (42 U.S.C. 6295(gg)(2)(C))
Pursuant to this provision, the test
procedure amendments pertaining to
standby mode and off mode energy
consumption that DOE proposes to
adopt in this rulemaking would not
apply to, and would have no impact on,
existing standards. In other words,
existing energy standards for clothes
dryers and room air conditioners, which
are based on EF and EER, respectively,
would not be altered by today’s
proposal. Instead, the test procedures’
provisions for standby/off mode would
be required to be used for demonstrating
compliance with DOE’s energy
conservation standards upon the
effective date of a subsequent standards
rulemaking for clothes dryers and room
air conditioners that account for standby
mode and off mode power consumption.
Thus, the proposed test procedure
amendments comply with this EPCA
requirement.

IVV. Procedural Requirements
A. Review Under Executive Order 12866

Today’s proposed regulatory action is
not a “significant regulatory action”
under section 3(f) of Executive Order
12866, Regulatory Planning and Review,
58 FR 51735 (Oct. 4, 1993). Accordingly,
this proposed action was not subject to
review under the Executive Order by the
Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the proposed
rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE’s
procedures and policies may be viewed
on the Office of the General Counsel’s
Web site (http://www.gc.doe.gov).

DOE reviewed today’s proposed rule
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. This proposed rule prescribes test
procedures that will be used to test
compliance with energy conservation
standards for the products that are the
subject of this rulemaking.

DOE has tentatively concluded that
the proposed rule would not have a
significant impact on either small or
large manufacturers under the
provisions of the Regulatory Flexibility
Act. The proposed rule would amend
DOE'’s test procedures by incorporating
testing provisions to address standby
mode and off mode energy
consumption. The procedures involve
measuring power input when the
clothes dryer or room air conditioner is
in standby and off modes during testing.
These tests can be conducted in the
same facilities used for the current
energy testing of these products, but
could also be conducted in separate
facilities consisting of little more than a
temperature-controlled space. The
power meter required for these tests
might require greater accuracy than the
power meter used for current energy
testing, but the investment required for
a possible instrumentation upgrade
would be modest. The duration of the
standby and off mode testing is
relatively short in comparison to the
time required to conduct current energy
testing. Thus, such requirements for
equipment and time to conduct the
additional tests would not be expected
to impose a significant economic
impact. Accordingly, DOE does not
believe that the proposed rule would
have a significant economic impact on
entities subject to the applicable testing
requirements.

Further, the Small Business
Administration (SBA) considers an
entity to be a small business if, together
with its affiliates, it employs less than
a threshold number of workers specified
in 13 CFR part 121, which relies on size
standards and codes established by the
North American Industry Classification
System (NAICS). The threshold number
for NAICS classification for 335224,
which applies to household laundry
equipment manufacturers and includes
clothes dryer manufacturers, is 1,000
employees. Additionally, two other
NAICS classifications could apply to
manufacturers involved in the
production of room air conditioners,
including 333415 (air conditioning and
warm air heating equipment and
commercial and industrial refrigeration
equipment) and 335228 (other major
household appliance manufacturing).
The employee thresholds for
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classification as a small entity under
these NAICS codes are 750 and 500
employees, respectively.

Searches of the SBA Web site 16 to
identify manufacturers within these
NAICS codes that manufacture clothes
dryers and/or room air conditioners
identified only Staber Industries of
Groveport, Ohio as a relevant
manufacturer. Staber manufactures
laundry appliances, including clothes
dryers. Most of the manufacturers
supplying clothes dryers and room air
conditioners are large multinational
corporations. Only one small entity
could be identified that could be
affected by this test procedure
modification, out of approximately 15
manufacturers supplying clothes dryers
in the United States, and, for the reasons
stated above, the incremental impacts
on that manufacturer arising from the
new proposed test procedure
requirements are expected to be small.

For these reasons, DOE tentatively
concludes and certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE will transmit the
certification and supporting statement
of factual basis to the Chief Counsel for
Advocacy of the SBA for review under
5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This proposed rulemaking will
impose no new information collection
or recordkeeping requirements.
Accordingly, OMB clearance is not
required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

In this notice, DOE is proposing test
procedure amendments that it expects
would be used to develop and
implement future energy conservation
standards for clothes dryers and room
air conditioners. DOE has determined
that this rule falls into a class of actions
that are categorically excluded from
review under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, this rule amends an
existing rule without changing its
environmental effect, and, therefore, is
covered by the Categorical Exclusion in
10 CFR part 1021, subpart D, paragraph

16 A searchable database of certified small
businesses is available online at: http://
dsbs.sba.gov/dsbs/search/dsp_dsbs.cfm.

A5, which applies because this rule
would establish revisions to existing test
procedures that would not affect the
amount, quality, or distribution of
energy usage, and, therefore, would not
result in any environmental impacts.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, ““Federalism,”
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. 64 FR 43255 (August 10,
1999). The Executive Order requires
agencies to examine the constitutional
and statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to carefully assess the necessity for
such actions. The Executive Order also
requires agencies to have an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
that it will follow in developing such
regulations. 65 FR 13735. DOE
examined this proposed rule and
determined that it would not preempt
State law and would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore,
Executive Order 13132 requires no
further action.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting

simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or
whether it is unreasonable to meet one
or more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4; 2 U.S.C. 1501 et seq.) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. For a proposed regulatory
action likely to result in a rule that may
cause the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish estimates of the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a),(b))
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect such
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. (The policy is also available at
http://www.gc.doe.gov). Today’s
proposed rule contains neither an
intergovernmental mandate nor a
mandate that may result in an
expenditure of $100 million or more in
any year, so these requirements do not
apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
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that may affect family well-being.
Today’s proposed rule would not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

|. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this proposed
regulation would not result in any
takings that might require compensation
under the Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s notice under OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action’ is defined as any action
by an agency that promulgates or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use if the proposal is
implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s proposed
regulatory action is not a significant
regulatory action under Executive Order

12866. It has likewise not been
designated as a significant energy action
by the Administrator of OIRA.
Moreover, it would not have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
it is not a significant energy action, and,
accordingly, DOE has not prepared a
Statement of Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the DOE
Organization Act (Pub. L. 95-91; 42
U.S.C. 7101 et seq.), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974, as amended
by the Federal Energy Administration
Authorization Act of 1977 (FEAA). (15
U.S.C. 788) Section 32 essentially
provides in part that, where a proposed
rule authorizes or requires use of
commercial standards, the rulemaking
must inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Attorney General and
the Chairman of the Federal Trade
Commission (FTC) concerning the
impact of the commercial or industry
standards on competition.

The proposed modifications to the
test procedures addressed by this
proposed action incorporate testing
methods contained in the commercial
standard, IEC Standard 62301. DOE has
evaluated this standard and is unable to
conclude whether it fully complies with
the requirements of section 32(b) of the
FEAA (i.e., whether it was developed in
a manner that fully provides for public
participation, comment, and review.)
DOE will consult with the Attorney
General and the Chairman of the FTC
about the impact on competition of
using the methods contained in this
standard, before prescribing a final rule.

V. Public Participation
A. Attendance at the Public Meeting

The time, date, and location of the
public meeting are listed in the DATES
and ADDRESSES sections at the beginning
of this NOPR. To attend the public
meeting, please notify Ms. Brenda
Edwards at (202) 586—2945. As
explained in the ADDRESSES section,
foreign nationals visiting DOE
Headquarters are subject to advance
security screening procedures.

B. Procedure for Submitting Requests To
Speak

Any person who has an interest in
today’s notice, or who is a
representative of a group or class of
persons that has an interest in these

issues, may request an opportunity to
make an oral presentation at the public
meeting. Such persons may hand-
deliver requests to speak to the address
shown in the ADDRESSES section at the
beginning of this notice between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Requests may
also be sent by mail or e-mail to: Ms.
Brenda Edwards, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2J, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, or Brenda.Edwards@ee.doe.gov.
Persons who wish to speak should
include in their request a computer
diskette or CD in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

DOE requests persons scheduled to
make an oral presentation to submit an
advance copy of their statements at least
one week before the public meeting.
DOE may permit persons who cannot
supply an advance copy of their
statement to participate, if those persons
have made advance alternative
arrangements with the Building
Technologies Program. Requests to give
an oral presentation should ask for such
alternative arrangements.

C. Conduct of Public Meeting

DOE will designate a DOE official to
preside at the public meeting and may
also use a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with 5 U.S.C. 553 and
section 336 of EPCA (42 U.S.C. 6306). A
court reporter will be present to record
the proceedings and prepare a
transcript. DOE reserves the right to
schedule the order of presentations and
to establish the procedures governing
the conduct of the public meeting. After
the public meeting, interested parties
may submit further comments on the
proceedings as well as on any aspect of
the rulemaking until the end of the
comment period.

The public meeting will be conducted
in an informal, conference style. DOE
will present summaries of comments
received before the public meeting,
allow time for presentations by
participants, and encourage all
interested parties to share their views on
issues affecting this rulemaking. Each
participant will be allowed to make a
prepared general statement (within time
limits determined by DOE), before the
discussion of specific topics. DOE will
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permit other participants to comment
briefly on any general statements. At the
end of all prepared statements on each
specific topic, DOE will permit
participants to clarify their statements
briefly and to comment on statements
made by others.

Participants should be prepared to
answer DOE’s and other participants’
questions. DOE representatives may also
ask participants about other matters
relevant to this rulemaking. The official
conducting the public meeting will
accept additional comments or
guestions from those attending, as time
permits. The presiding official will
announce any further procedural rules
or modification of the above procedures
that may be needed for the proper
conduct of the public meeting.

DOE will make the entire record of
this proposed rulemaking, including the
transcript from the public meeting,
available for inspection at the U.S.
Department of Energy, 6th Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Copies of the
transcript are available for purchase
from the transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding the proposed rule
before or after the public meeting, but
no later than the date provided at the
beginning of this notice. Comments,
data, and information submitted to
DOE’s e-mail address for this
rulemaking should be provided in
WordPerfect, Microsoft Word, PDF, or
text (ASCII) file format. Stakeholders
should avoid the use of special
characters or any form of encryption,
and wherever possible, comments
should include the electronic signature
of the author. Comments, data, and
information submitted to DOE via mail
or hand delivery/courier should include
one signed original paper copy. No
telefacsimiles (faxes) will be accepted.

Pursuant to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document that includes all of the
information believed to be confidential,
and one copy of the document with that
information deleted. DOE will
determine the confidential status of the
information and treat it accordingly.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items; (2) whether
and why such items are customarily
treated as confidential within the

industry; (3) whether the information is
generally known by or available from
other sources; (4) whether the
information was previously made
available to others without obligation
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting person that would result
from public disclosure; (6) when such
information might lose its confidential
character due to the passage of time; and
(7) why disclosure of the information
would be contrary to the public interest.

E. Issues on Which DOE Seeks Comment

DOE is particularly interested in
receiving comments and views of
interested parties on the following
issues:

1. Incorporation of IEC Standard
62301. DOE invites comment on the
adequacy of IEC Standard 62301 to
measure standby power for clothes
dryers and room air conditioners in
general, and on the suitability of
incorporating into DOE regulations the
specific provisions described in section
111 of this notice.

2. “Standby mode” definitions. DOE
invites comment on the differences in
definition of **standby mode” provided
by EPCA and the definition provided in
the current version of IEC Standard
62301.

3. Clothes dryer standby modes. DOE
invites comment on the establishment of
the following specific standby modes for
clothes dryers: Inactive mode, delay
start mode, and cycle finished mode.
DOE further invites comment on the
definitions proposed for these modes
and on the question of whether there are
any modes consistent with the “active
mode,” *“‘standby mode,” or ‘‘off mode”
definitions under EPCA that have not
been identified and that can represent
significant energy use.

4. Room air conditioner standby
modes. DOE invites comment on the
establishment of the following specific
standby modes for room air
conditioners: Inactive mode, delay start
mode, and off-cycle mode. DOE further
invites comment on the definitions
proposed for these modes and on the
question of whether there are any modes
consistent with the “active mode,”
“standby mode,” or ‘‘off mode”
definitions under EPCA that have not
been identified and that can represent
significant energy use.

5. Delay start test procedure. DOE
seeks comment on the proposed
clarification to IEC Standard 62301, in
which DOE would specify in the clothes
dryer and room air conditioner test
procedures, the set delay start time,
stabilization period, and test duration
for delay start mode power

measurements. (See section Il1.E of this
notice.)

6. Test room conditions. DOE requests
comment on the proposed room ambient
temperature range for standby mode and
off mode power measurements for room
air conditioners and clothes dryers. (See
section I11.E of this notice.)

7. Energy use calculation for standby
mode and off mode for clothes dryers.
DOE invites comment on the approach
for determining total energy use for
standby mode and off mode for clothes
dryers, including its accuracy and test
burden. Given that individual units may
be capable of different combinations of
standby modes, DOE also invites
comment and requests data on the
estimates for annual hours associated
with each mode, including the 140
hours specified by the current test
procedure for active mode (drying).

8. Energy use calculation for standby
mode and off mode for room air
conditioners. DOE invites comment on
the approach for determining total
energy use for standby mode and off
mode for room air conditioners,
including its accuracy and test burden.
Given that individual units may be
capable of different combinations of
standby modes, DOE also invites
comment and requests data on the
estimates for annual hours associated
with each mode, including the estimate
of “‘unplugged” time.

9. New integrated measures of energy
consumption and energy efficiency.
DOE invites comment on the proposed
plan to establish new integrated
measures of energy consumption and
energy efficiency for clothes dryers and
room air conditioners: “‘Per-cycle
integrated total energy consumption
expressed in kilowatt-hours™ and
“integrated energy factor” for clothes
dryers; and “‘integrated annual energy
consumption’ and ““integrated energy
efficiency ratio” for room air
conditioners.

V1. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notice of proposed
rulemaking.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Small
businesses.
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Issued in Washington, DC, on December 1,
2008.
Steven G. Chalk,
Deputy Assistant Secretary for Renewable
Energy, Office of Technology Development,
Energy Efficiency and Renewable Energy.

For the reasons stated in the
preamble, DOE proposes to amend part
430 of chapter Il of title 10, of the Code
of Federal Regulations, to read as set
forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Section 430.22 is amended by
adding paragraphs (b)(1)9, (b)(4)3, and
(b)(5)10 to read as follows:

8§430.22 Reference Sources.
* * * * *

(b) * * X

(1) * * *

9. American National Standard
Z234.1-1972, ““Room Air Conditioners,”
Sections 4, 5, 6.1, and 6.5.

* * * * *

(4) * X *

3. IEC 62301, “Household electrical
appliances—Measurement of standby
power,” Section 4, General conditions
for measurements, Paragraph 4.2, “Test
room,” Paragraph 4.3, “Power supply,”
Paragraph 4.4, “Supply voltage
waveform,” and Paragraph 4.5, “‘Power
measurement accuracy;” and Section 5,
Measurements, Paragraph 5.1,
“General,” Note 1, and Paragraph 5.3,
“Procedure’ (2005-06).

(5) * X *

10. American Society of Heating,
Refrigerating and Air-Conditioning
Engineers Standard 16-69, ‘“Method of
Testing for Rating Room Air
Conditioners.”

* * * * *

3. Part 430.23 is amended by:

a. Revising paragraph (d)(2).

b. Redesignating existing paragraph
(d)(3) as (d)(4) and adding new
paragraph (d)(3).

c. Revising paragraphs (f)(1), (f)(2),
and (f)(3).

d. Redesignating existing paragraph
(H(4) as (f)(6) and adding new
paragraphs (f)(4) and (f)(5).

The revisions and additions read as
follows:

§430.23 Test procedures for the
measurement of energy and water
consumption.

* * * * *

(d) Clothes dryers.

* * * * *

(2) The energy factor, expressed in
pounds of clothes per kilowatt-hour, for
clothes dryers shall be either the
guotient of a 3-pound bone-dry test load
for compact dryers, as described in 2.7.1
of appendix D to this subpart, or the
guotient of a 7-pound bone-dry test load
for standard dryers, as described in 2.7.2
of appendix D to this subpart, as
applicable, divided by the clothes dryer
energy consumption per cycle, as
determined according to 4.1 for electric
clothes dryers and 4.6 for gas clothes
dryers of appendix D to this subpart, the
resulting quotient then being rounded
off to the nearest hundredth (.01).

(3) The integrated energy factor,
expressed in pounds of clothes per
kilowatt-hour, for clothes dryers shall be
either the quotient of a 3-pound bone-
dry test load for compact dryers, as
described in 2.7.1 of appendix D to this
subpart, or the quotient of a 7-pound
bone-dry test load for standard dryers,
as described in 2.7.2 of appendix D to
this subpart, as applicable, divided by
the clothes dryer integrated energy
consumption per cycle, as determined
according to 4.8 of appendix D to this
subpart, the resulting quotient then
being rounded off to the nearest
hundredth (.01).

* * * * *

(f) Room air conditioners. (1) The
estimated annual operating cost for
room air conditioners, expressed in
dollars per year, shall be determined by
multiplying the following three factors:

(i) Electrical input power in kilowatts
as determined in accordance with 5.2 of
appendix F to this subpart;

(if) The representative average-use
cycle of 750 hours of compressor
operation per year; and

(iii) A representative average unit cost
of electrical energy in dollars per
kilowatt-hour as provided by the
Secretary, the resulting product then
being rounded off to the nearest dollar
per year.

(2) The energy efficiency ratio for
room air conditioners, expressed in
Btu’s per watt-hour, shall be the
guotient of:

(i) The cooling capacity in Btu’s per
hour as determined in accordance with
5.1 of appendix F to this subpart
divided by:

(if) The electrical input power in
watts as determined in accordance with
5.2 of appendix F to this subpart, the
resulting quotient then being rounded
off to the nearest 0.1 Btu per watt-hour.

(3) The average annual energy
consumption for room air conditioners,
expressed in kilowatt-hours per year,

shall be determined by multiplying
together the following two factors:

(i) Electrical input power in kilowatts
as determined in accordance with 5.2 of
appendix F to this subpart; and

(if) The representative average-use
cycle of 750 hours of compressor
operation per year, the resulting product
then being rounded off to the nearest
kilowatt-hour per year.

(4) The integrated annual energy
consumption for room air conditioners,
expressed in kilowatt-hours per year,
shall be the sum of:

(i) The average annual energy
consumption as determined in
accordance with paragraph (f)(3) of this
section; and

(ii) The standby mode and off mode
energy consumption, as determined in
accordance with 5.3 of appendix F to
this subpart, the resulting sum then
being rounded off to the nearest
kilowatt-hour per year.

(5) The integrated energy efficiency
ratio for room air conditioners,
expressed in Btu’s per watt-hour, shall
be the quotient of:

(i) The cooling capacity in Btu’s per
hour as determined in accordance with
5.1 of appendix F to this subpart
multiplied by the representative
average-use cycle of 750 hours of
compressor operation per year, divided
by

(ii) The integrated annual energy
consumption as determined in
accordance with paragraph (f)(4) of this
section multiplied by a conversion
factor of 1,000 to convert kilowatt-hours
to watt-hours, the resulting quotient
then being rounded off to the nearest 0.1

Btu per watt-hour.
* * * * *

Appendix D—[Amended]

4. Appendix D to subpart B of part 430 is
amended:
. By adding introductory text;
. By revising section 1. Definitions;
. In section 2. Testing Conditions, by:
. Revising section 2.2;
Adding new sections 2.2.1 and 2.2.2;
Adding new section 2.3.1.1;
Adding new section 2.4.7;
. Revising section 2.6.3(4);
. In section 3. Test Methods and
Measurements, by:
. Revising section 3.5;
. Adding new sections 3.6, 3.6.1, through
3.6.4,
e. In section 4, Calculation of Derived
Results From Test Measurements, by:
1. Revising section 4.1,
2. Adding new sections 4.7 and 4.8.
The additions and revisions read as
follows:

QCUAWNRLRODTE

N -
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Appendix D to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Clothes Dryers

The procedures and calculations in
sections 3.6, 3.6.1 through 3.6.4, 4.7, and 4.8
of this appendix D need not be performed to
determine compliance with energy
conservation standards for clothes dryers
established prior to [EFFECTIVE DATE OF
FINAL TEST PROCEDURE RULE].

1. Definitions

1.1 *“Active mode” means a mode in
which the clothes dryer is performing the
main function of tumbling the clothing with
or without heated or unheated forced air
circulation to remove moisture from and/or
remove or prevent wrinkling of the clothing.

1.2 “AHAM” means the Association of
Home Appliance Manufacturers.

1.3 *“Automatic termination control”
means a dryer control system with a sensor
which monitors either the dryer load
temperature or its moisture content and with
a controller which automatically terminates
the drying process. A mark or detent which
indicates a preferred automatic control
setting must be present if the dryer is to be
classified as having an “‘automatic
termination control.” A mark is a visible
single control setting on one or more dryer
controls.

1.4 *“Bone dry” means a condition of a
load of test clothes which has been dried in
a dryer at maximum temperature for a
minimum of 10 minutes, removed and
weighed before cool down, and then dried
again for 10-minute periods until the final
weight change of the load is 1 percent or less.

1.5 *“Compact” or ‘‘compact size’” means
a clothes dryer with a drum capacity of less
than 4.4 cubic feet.

1.6 ‘““Cool down’ means that portion of
the clothes drying cycle when the added gas
or electric heat is terminated and the clothes
continue to tumble and dry within the drum.

1.7 “Cycle” means a sequence of
operation of a clothes dryer which performs
a clothes drying operation, and may include
variations or combinations of the functions of
heating, tumbling and drying.

1.8 *“Cycle finished mode”” means a
standby mode that provides continuous
status display following operation in active
mode.

1.9 “Delay start mode” means a standby
mode that facilitates the activation of active
mode by a timer.

1.10 “‘Drum capacity”’ means the volume
of the drying drum in cubic feet.

1.11 “HLD-1" means the test standard
promulgated by AHAM and titled “AHAM
Performance Evaluation Procedure for
Household Tumble Type Clothes Dryers”,
June 1974, and designated as HLD-1.

1.12 “HLD-2EC” means the test standard
promulgated by AHAM and titled “Test
Method for Measuring Energy Consumption
of Household Tumble Type Clothes Dryers,”
December 1975, and designated as HLD—2EC.

1.13 “IEC 62301" means the test standard
published by the International
Electrotechnical Commission, titled
“Household electrical appliances—
Measurement of standby power,”” Publication

62301 (First Edition, 2005-06) (incorporated
by reference at 10 CFR 430.22).

1.14 *“Inactive mode” means a standby
mode other than delay start mode or cycle
finished mode that facilitates the activation
of active mode by remote switch (including
remote control), internal sensor, or timer, or
that provides continuous status display.

1.15 ‘“*Moisture content” means the ratio
of the weight of water contained by the test
load to the bone-dry weight of the test load,
expressed as a percent.

1.16 *“*Moisture sensing control’” means a
system which utilizes a moisture sensing
element within the dryer drum that monitors
the amount of moisture in the clothes and
automatically terminates the dryer cycle.

1.17 “Off mode”” means a mode in which
the clothes dryer is not performing any active
or standby function.

1.18 ‘“‘Standard size’” means a clothes
dryer with a drum capacity of 4.4 cubic feet
or greater.

1.19 “‘Standby mode” means the
condition in which a clothes dryer is
connected to a main power source and offers
one or more of the following user-oriented or
protective functions:

(1) To facilitate the activation or
deactivation of other functions (including
active mode) by remote switch (including
remote control), internal sensor, or timer;

(2) Continuous functions, including
information or status displays (including
clocks) or sensor-based functions.

1.20 ‘““Temperature sensing control”
means a system which monitors dryer
exhaust air temperature and automatically
terminates the dryer cycle.

2. Testing Conditions

* * * * *

2.2 Ambient temperature and humidity.

2.2.1 For drying testing, maintain the
room ambient air temperature at 75 + 3°F and
the room relative humidity at 50 + 10 percent
relative humidity.

2.2.2 For standby and off mode testing,
maintain room ambient air temperature
conditions as specified in Section 4,
Paragraph 4.2 of IEC 62301.

* * * * *

2.3.1.1 Supply voltage waveform. For the
clothes dryer standby mode and off mode
testing, maintain the electrical supply voltage
waveform indicated in Section 4, Paragraph
4.4 of IEC 62301.

* * * * *

2.4.7 Standby mode and off mode watt
meter. The watt meter used to measure
standby mode and off mode power
consumption of the clothes dryer shall have
the resolution specified in Section 4,
Paragraph 4.5 of IEC 62301. The watt meter
shall also be able to record a ““true’”” average
power as specified in Section 5, Paragraph
5.3.2(a) of IEC 62301.

* * * * *
2.6.3 Test Cloth Preconditioning
* * * * *

(4) Bone dry the load as prescribed in
Section 1.4 and weigh the load.

* * * * *

3. Test Procedures and Measurements
* * * * *

3.5 Test for automatic termination field
use factor credits. Credit for automatic
termination can be claimed for those dryers
that meet the requirements for either
temperature sensing control, 1.20, or
moisture sensing control, 1.16, and have the
appropriate mark or detent feed defined in
1.3.

3.6 Standby mode and off mode power.
Establish the testing conditions set forth in
Section 2, “Testing Conditions,” of this
appendix, omitting the requirement to
disconnect all console light or other lighting
systems on the clothes dryer that do not
consume more than 10 watts during the
clothes dryer test cycle in Section 2.1. If the
clothes dryer waits in a higher power state
at the start of standby mode or off mode
before dropping to a lower power state, wait
until the clothes dryer passes into the lower
power state before starting the measurement,
as discussed in Section 5, Paragraph 5.1, note
1 of IEC 62301. Follow the test procedure
specified in Section 5, Paragraph 5.3 of IEC
62301 for testing in each possible mode as
described in Sections 3.61 through 3.64. For
units in which power varies over a cycle, as
described in Section 5, Paragraph 5.3.2 of IEC
62301, use the average power approach
described in Paragraph 5.3.2(a) of IEC 62301.

3.6.1 If aclothes dryer has an inactive
mode, as defined in Section 1.14, measure
and record the average inactive mode power
of the clothes dryer, P4, in watts.

3.6.2 If a clothes dryer has an off mode,
as defined in Section 1.17, measure and
record the average off mode power of the
clothes dryer, Pogr, in watts.

3.6.3 If aclothes dryer has a delay start
mode, as defined in section 1.9, test it in this
mode by setting it to a delay start time of 5
hours, allowing at least 5 minutes for the
power to stabilize, and then measure and
record the average delay start mode power of
the clothes dryer, Pps, in watts, for the
following 60 minutes.

3.6.4 If aclothes dryer has a cycle
finished mode, as defined in Section 1.8, test
it in this mode after termination of a drying
cycle that does not include operation of the
drum or blower after the drying cycle is
completed. Measure and record the average
cycle finished mode power of the clothes
dryer, Pcg, in watts.

4. Calculation of Derived Results From Test
Measurements

4.1 Total per-cycle electric dryer energy
consumption. Calculate the total electric
dryer energy consumption per cycle, Ece,
expressed in kilowatt-hours per cycle and
defined as:

Ece = [66/(W,y -

Where:

E; = the energy recorded in 3.4.5.

66 = an experimentally established value for
the percent reduction in the moisture
content of the test load during a
laboratory test cycle expressed as a
percent.

FU = Field use factor.

=1.18 for time termination control systems.

=1.04 for automatic control systems which
meet the requirements of the definitions

Waq)] X E: X FU,
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for automatic termination controls in 1.3,
1.16, and 1.20.

W,, = the moisture content of the wet test
load as recorded in 3.4.2.

Wyg = the moisture content of the dry test load
as recorded in 3.4.3.

* * * * *

4.7 Per-cycle standby mode and off mode
energy consumption. Calculate the dryer
combined standby mode and off mode energy
consumption per cycle, Evso, expressed in
kWh per cycle and defined as:

Etso = [(Pia X Sia) + (Porr X SorF) + (Pps X
SDS) + (PCF X SCF)] xK /416
Where:

Pia = dryer inactive mode power, in watts, as
measured in section 3.6.1.

Porr = dryer off mode power, in watts, as
measured in section 3.6.2.

Pps = dryer delay start mode power, in watts,
as measured in section 3.6.3.

Pcr = dryer cycle finished mode power, in
watts, as measured in section 3.6.4.

If the clothes dryer has both inactive mode
and off mode, S;a and Soer both equal Stot/
2, where Stor is the total inactive and off
mode annual hours, determined from the
following table;

If the clothes dryer has an inactive mode
but no off mode, the inactive mode annual

hours, Sia, is equal to Stor and the off mode
annual hours, Sors, is equal to O;

If the clothes dryer has an off mode but no
inactive mode, S)a is equal to 0 and Sorr is
equal to Stor;

Sps = dryer delay start mode annual hours,
as determined from the following table;

Scr = dryer cycle finished mode annual
hours, as determined from the following
table;

K = 0.001 kwWh/Wh conversion factor for
watt-hours to kilowatt-hours; and

416 = representative average number of
clothes dryer cycles in a year.

Clothes dryer standby modes present
No delay
Annual hours Delay start No cycle start or
and cycle No delay finished cycle
finished start mode mode finished
modes modes
34 0 34 0
429 431 0 0
8,157 8,189 8,586 8,620

4.8 Per-cycle integrated total energy
consumption expressed in kilowatt-hours.
Calculate the per-cycle integrated total
energy consumption, ECI, expressed in
kilowatt-hours per cycle and defined for an
electric clothes dryer as:

Eci = Ece + Erso,

Where:

Ece = the energy recorded in 4.1, and
Etso = the energy recorded in 4.7,
and for a gas clothes dryer as:

Eci = Eeg + ETso,

Where:

Ecg = the energy recorded in 4.6, and
Erso = the energy recorded in 4.7.

* * * * *

Appendix F—[Amended]

5. Appendix F to subpart B of part 430 is
amended by:
a. Adding introductory text;
b. Redesignating sections 1 through 4 as 2
through 5;
¢. Adding new sections 1 and 1.1 through
1.7;
d. Revising newly redesignated section 2;
e. Revising newly redesignated section 3;
f. Revising newly redesignated section 4;
and
g. Adding new section 5.3.
The additions and revisions read as follows:

Appendix F to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Room Air
Conditioners

The procedures and calculations in
sections 4.2, 4.2.1 through 4.2.4, and 5.3 of
this appendix F need not be performed to
determine compliance with energy
conservation standards for room air
conditioners established prior to [EFFECTIVE
DATE OF FINAL TEST PROCEDURE RULE].

1. Definitions

1.1 *“Active mode” means a mode in
which the room air conditioner is performing
the main function of cooling or heating the
conditioned space, or circulating air through
activation of its fan or blower, with or
without energizing active air-cleaning
components or devices such as ultraviolet
(UV) radiation, electrostatic filters, ozone
generators, or other air-cleaning devices.

1.2 “Delay start mode” means a standby
mode in which activation of an active mode
is facilitated by a timer.

1.3 “IEC 62301" means the test standard
published by the International
Electrotechnical Commission, titled
“Household electrical appliances—
Measurement of standby power,” Publication
62301 (First Edition 2005-06) (incorporated
by reference at 10 CFR 430.22).

1.4 “Inactive mode” means a standby
mode other than delay start mode or off-cycle
mode that facilitates the activation of active
mode by remote switch (including remote
control) or internal sensor or which provides
continuous status display.

1.5 “Off mode” means a mode in which
a room air conditioner is not performing any
active or standby function.

1.6 “Off-cycle mode’” means a standby
mode in which the room air conditioner:

(1) Has cycled off its main function by
thermostat or temperature sensor;

(2) Does not have its fan or blower
operating; and

(3) Will reactivate the main function
according to the thermostat or temperature
sensor signal.

1.7 “Standby mode” means the condition
in which a room air conditioner is connected
to the main power source and offers one or
more of the following user-oriented or
protective functions:

(1) To facilitate the activation or
deactivation of other functions (including
active mode) by remote switch (including
remote control), internal sensor, or timer;
and/or

(2) Continuous functions, including
information or status displays (including
clocks) or sensor-based functions.

2. Test Methods

2.1 Cooling mode. The test method for
testing room air conditioners in cooling mode
shall consist of application of the methods
and conditions in American National
Standard (ANS) Z234.1-1972, “‘Room Air
Conditioners,” Sections 4, 5, 6.1, and 6.5,
and in American Society of Heating,
Refrigerating and Air-Conditioning Engineers
(ASHRAE) Standard 16-69, ‘““Method of
Testing for Rating Room Air Conditioners.”

2.2 Standby and off modes. The method
for testing room air conditioners in standby
and off modes shall consist of application of
the methods and conditions in IEC 62301, as
modified by the requirements of this
standard. The testing may be conducted in
test facilities used for testing cooling mode.
If testing is not conducted in such a facility,
the test facility shall comply with IEC 62301
Section 4.2.

3. Test Conditions

3.1 Cooling mode. Establish the test
conditions described in Sections 4 and 5 of
ANS Z234.1-1972 and in accordance with
ASHRAE Standard 16—69.

3.2 Standby and off modes.

3.2.1 Test room conditions. If the standby
and off mode testing is conducted in a
facility that is also used for testing cooling
mode, or in a similar facility with separate
room side and outdoor side compartments,
maintain both the room side and outdoor
side compartment temperatures at 74 + 2 °F.
If the unit is equipped with an outdoor air
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ventilation damper, close this damper during
testing. Requirements for maintaining
temperature levels in the controlled-
temperature air space outside the test
compartments of a balanced ambient test
chamber, as described in ASHRAE Standard
16-69, are waived for all standby and off
mode testing. If the standby and off mode
testing is conducted in a facility without
separate compartments, maintain the ambient
temperature at 74 + 2 °F for testing all modes.
Air velocities near the room air conditioner
shall be no more than 100 feet per minute.
The ambient air temperature variation from
minimum to maximum shall be no more than
3 °F at locations within 12 inches of all sides
of the room air conditioner at elevations from
the bottom edge to the top edge of the air
conditioner.

3.2.2 Power supply. Maintain power
supply conditions specified in section 4.3 of
IEC 62301. Use room air conditioner
nameplate voltage and frequency as the basis
for power supply conditions. Maintain power
supply voltage waveform according to the
requirements of section 4.4 of IEC 62301.

3.2.3 Watt meter. The watt meter used to
measure standby mode and off mode power
consumption of the room air conditioner
shall have the resolution specified in Section
4, Paragraph 4.5 of IEC 62301. The watt meter
shall also be able to record a ““true” average
power specified in Section 5, Paragraph
5.3.2(a) of IEC 62301.

3.2.4 Install the room air conditioner in
the test facility either as required by
ASHRAE Standard 16-69, if standby and off
mode testing is conducted in a facility that
is also used for testing the cooling mode, or,
if standby and off mode testing is conducted
in a facility without separate compartments,
place the room air conditioner in the facility
with a minimum of 2 feet of clearance to any
walls or obstructions.

4. Measurements.

4.1 Cooling mode. Measure the quantities
delineated in Section 5 of ANS Z2234.1-1972.

4.2 Standby and off modes. Establish the
testing conditions set forth in Section 3.2. For
room air conditioners that drop from a higher
power state to a lower power state as
discussed in Section 5, Paragraph 5.1, note 1
of IEC 62301, allow sufficient time for the
room air conditioner to reach the lower
power state before proceeding with the test
measurement. Follow the test procedure
specified in Section 5, Paragraph 5.3 of IEC
62301. For units in which power varies over
a cycle, as described in Section 5, Paragraph
5.3.2 of IEC 62301, use the average power
approach in Paragraph 5.3.2(a). For testing all
standby and off modes for which a control
setpoint or thermostat can be adjusted for the
room air conditioner, adjust the setpoint or
thermostat to 79 °F.

4.2.1 If aroom air conditioner has an
inactive mode, as defined in Section 1.5,
measure and record the average inactive
mode power of the room air conditioner, P4,
in watts.

4.2.2 If aroom air conditioner has an off
mode, as defined in Section 1.6, measure and
record the average off mode power of the
room air conditioner, Pogg, in watts.

4.2.3 If aroom air conditioner has a delay
start mode, as defined in section 1.3, test it
in this mode by setting it to a delay start time
of 5 hours, allowing at least 5 minutes for the
power input to stabilize, and then measure
and record the average delay start mode
power of the room air conditioner, Pps, in
watts, for the following 60 minutes.

4.2.4 If aroom air conditioner has an off-
cycle mode, as defined in Section 1.7,
measure and record the average off-cycle
mode power of the room air conditioner, Pcg,
in watts.

5. Calculations.
* * * * *

5.3 Standby mode and off mode annual
energy consumption. Calculate the standby
mode and off mode annual energy
consumption for room air conditioners, Etso,
expressed in kilowatt-hours per year,
according to the following:

Etso = [(Pia X Sia) + (Porr X SorF) + (Pps X
SDs) + (POC X SOC)] x K

Where:

Pia = room air conditioner inactive mode
power, in watts, as measured in section
421

Porr = room air conditioner off mode power,
in watts, as measured in section 4.2.2.

Pps = room air conditioner delay start mode
power, in watts, as measured in section
4.2.3.

Poc = room air conditioner off-cycle mode
power, in watts, as measured in section
4.2.4.

If the room air conditioner has both
inactive mode and off mode, S;a and Sorr
both equal Stor/2, where Stor is the total
inactive and off mode annual hours,
determined from the following table;

If the room air conditioner has an inactive
mode but no off mode, the inactive mode
annual hours, S)a, is equal to Stor and the
off mode annual hours, Sor, is equal to 0;

If the room air conditioner has an off mode
but no inactive mode, S;a is equal to 0 and
Sorr is equal to Stor;

Sps = room air conditioner delay start mode
annual hours, as determined from the
following table;

Soc = room air conditioner off-cycle mode
annual hours, as determined from the
following table; and

K =0.001 kWh/Wh conversion factor for
watt-hours to kilowatt-hours.

Room air conditioner standby modes present
Annual hours Delay start 3 No delay
and off- s’t\la?tdrﬁlc?ge No r?]fggg cle start or off-
cycle modes cycle mode
90 0 90 0
440 470 0 0
4,850 4,880 5,070 5,115

[FR Doc. E8-28952 Filed 12—-8-08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
10 CFR Part 1004

RIN 1901-AA32

Revision of Department of Energy’s
Freedom of Information Act
Regulations

AGENCY: Office of FOIA and Privacy Act,
Office of Information Resources,
Department of Energy.

ACTION: Notice of proposed rulemaking
and opportunity for comment.

SUMMARY: The Department of Energy
(DOE) publishes a proposed rule to
amend the existing regulations at Part
1004 that establish procedures by which
records may be requested from all DOE
offices pursuant to the Freedom of
Information Act (FOIA). This proposed
rule would streamline DOE’s procedures
for determining the releasability of
information and update the fee
requirements for the reproduction of
documents.

This proposed rule would remove the
so-called “extra balancing test” in
section 1004.1 which states: “To the

extent permitted by other laws, the DOE
will make records available which it is
authorized to withhold under 5 U.S.C.
552 whenever it determines that such
disclosure is in the public interest.”
This sentence imposes an additional
burden on DOE to reconsider a
determination to legally withhold
information in accordance with 5 U.S.C.
552.

In addition, this proposed rule would
amend section 1004.9(a)(4) to raise the
per page rate for paper copy
reproductions and microform to paper
copies to the rate of 20 cents per page.

Additional administrative changes
which do not require notice and
comment will be promulgated in the
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Final Rule to bring DOE’s regulations
into compliance with the 1996
Amendments to the FOIA and to reflect
minor alterations in DOE’s internal
organizational structure.

DATES: Public comment on this
proposed rule will be accepted until
January 8, 2009. See section 1l of the
SUPPLEMENTARY INFORMATION section of
this notice for additional information
about public comment procedures.

ADDRESSES: You may submit comments,
identified by RIN 1901-AA32, by any of
the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail to
kevin.hagerty@hq.doe.gov. Include RIN
1901-AA32 in the subject line of the e-
mail. Please include the full body of
your comments in the text of the
message or as an attachment.

3. Mail: Address written comments to
Mr. Kevin Hagerty, U.S. Department of
Energy, Office of Information Resources,
Mailstop MA-90, Room 1G-051, 1000
Independence Avenue, SW.,
Washington, DC 20585. Due to potential
delays in DOE’s receipt and processing
of mail sent through the U.S. Postal
Service, we encourage respondents to
submit comments electronically to
ensure timely receipt.

This notice of proposed rulemaking,
public comments, and any other
material that DOE receives about this
rulemaking are being made available on
the Office of Information Resources Web
site at: http://
www.management.energy.gov/
foia_pa.htm. You also may obtain
copies of comments by contacting Ms.
Verlette Gatlin.

FOR FURTHER INFORMATION CONTACT: Ms.
Verlette Gatlin, Department of Energy,
Office of Information Resources,
Mailstop MA—-90, Room 1G-051, 1000
Independence Avenue, SW.,
Washington, DC 20585;
verlette.gatlin@hq.doe.gov, (202) 586—
5958.

SUPPLEMENTARY INFORMATION:

I. Introduction

11. Discussion of Proposed Rule
111. Public Comment Procedures
V. Regulatory Review

l. Introduction

Part 1004 contains the regulations of
the Department of Energy (DOE) that
implement 5 U.S.C. 552. This part
provides information concerning the
procedures by which the public may
request records from DOE offices, and
the policies under which records shall
be furnished to members of the public.

Section 1004.1, Purpose and Scope,
requires DOE to perform an additional
balancing test, to the extent permitted
by law, when determining whether to
withhold information under the nine
enumerated exemptions to the FOIA.
This additional test requires DOE to
make available records that could be
withheld under the FOIA exemptions, if
DOE determines that disclosure would
be in the public interest. DOE is
proposing to remove the extra balancing
test, because it goes beyond the
requirements of the FOIA, and imposes
unnecessary administrative
requirements on DOE.

DOE also is proposing to amend 10
CFR 1004.9(a)(4), which provides for
DOE to charge requesters for paper copy
reproduction of documents. At present,
the charge for paper to paper copies is
five cents per page and the charge for
microform to paper copies is ten cents
per page. DOE is proposing to raise the
per page rate for both paper copy
reproductions and microform to paper
copies to 20 cents per page.

11. Discussion of Proposed Rule

In determining how to revise the
existing regulation in 10 CFR 1004.1,
DOE reached this conclusion because
the extra balancing test does not alter
the outcome of the decision to withhold
information, as DOE already
incorporates Department of Justice
guidance in applying exemptions when
determining whether or not to make a
discretionary release of information.
Therefore, the imposition of an extra
balancing test is cumbersome and
unnecessary.

In determining how to proceed in
raising the per-page rate for paper
reproductions, DOE compared the rates
of fellow Cabinet-level agencies and
found that the rate of 20 cents a page is
comparable to the fees charged
throughout the executive branch.
Changing the per page rate from five and
ten cents per page (as set in 1988) to
twenty cents per page is a modest and
reasonable increase that is more
reflective of current costs and would
bring DOE into conformity with the rest
of the government. This change is
wholly consistent with 5 U.S.C.
552(a)(4)(a)(ii)(l): “‘fees shall be limited
to reasonable standard charges for
document search, duplication, and
review, when records are requested for
commercial use.”

I11. Public Comment Procedures

Interested persons are invited to
participate in this proceeding by
submitting data, views, or arguments.
Written comments should be submitted
to the address, and in the form,

indicated in the ADDRESSES section of
this notice of proposed rulemaking. To
help DOE review the comments,
interested persons are asked to refer to
specific proposed rule provisions, if
possible.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as one copy from
which the information claimed to be
exempt by law from public disclosure
has been deleted. DOE is responsible for
the final determination with regard to
disclosure or nondisclosure of the
information and for treating it
accordingly under the DOE Freedom of
Information regulations at 10 CFR
1004.11.

DOE has determined that this
rulemaking does not present a
substantial issue of fact or law, or is
likely to have the kinds of substantial
impacts, that warrant an opportunity for
oral presentation of views, data, and
arguments pursuant to 42 U.S.C.
7191(b).

IV. Regulatory Review

A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “significant
regulatory action” under Executive
Order 12866, ‘“‘Regulatory Planning and
Review,” 58 FR 51735 (October 4, 1993),
as amended by Executive Order 13258,
67 FR 9385 (February 26, 2002).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget.

B. Review Under the National
Environmental Policy Act

DOE has concluded that these
proposed regulations fall into the class
of actions that do not individually or
cumulatively have a significant impact
on the human environment as set forth
in DOE’s regulations implementing the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).
Specifically, the rule is covered under
the categorical exclusion in paragraph
A5 of Appendix A to subpart D, 10 CFR
part 1021, which applies to rulemaking
that interprets or amends an existing
rule or regulation that does not change
the environmental effect of the rule or
regulation being amended. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
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of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, ““Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE has reviewed today’s proposed
rule under the provisions of the
Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. DOE certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities. In
practice, the majority of FOIA requesters
submitting requests to DOE qualify for
a waiver of fees under 10 CFR
1004.9(b)(1)—(3). Accordingly, DOE has
not prepared a regulatory flexibility
analysis for this rulemaking. DOE’s
certification and supporting statement
of factual basis will be provided to the
Chief Counsel for Advocacy of the Small
Business Administration pursuant to 5
U.S.C. 605(b).

D. Review Under the Paperwork
Reduction Act

This rulemaking would impose no
new information or recordkeeping
requirements. Accordingly, Office of
Management and Budget clearance is
not required under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

E. Review Under the Unfunded
Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4)
requires each Federal agency to prepare
a written assessment of the effects of
any Federal mandate in a proposed or
final agency regulation that may result
in the expenditure by States, tribal or
local governments, in the aggregate, or
by the private sector, of $100 million in
any one year. The Act also requires
Federal agencies to develop an effective
process to permit timely input by
elected officials of State, tribal, or local
governments on a proposed significant
intergovernmental mandate, and
requires an agency plan for giving notice
and opportunity to provide timely input

to potentially affected small
governments before establishing any
requirements that might significantly or
uniquely affect small governments. DOE
has determined that the proposed rule
published today does not contain any
Federal mandates affecting States, tribal,
or local governments, or the private
sector, and, thus, no assessment or
analysis is required under the Unfunded
Mandates Reform Act of 1995.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” 61 FR 4779 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; (4) and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Federal
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting the clarity and general
draftsmanship under guidelines issued
by the Attorney General. Section 3(c) of
Executive Order 12988 requires
executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

G. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 10, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the states
and carefully assess the necessity for
such actions. DOE has examined this

proposed rule and has determined that
it would not preempt State law and
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibility among the
various levels of government. No further
action is required by Executive Order
13132,

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. This proposed rule would
have no impact on the autonomy or
integrity of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires preparation and
submission to OMB of a Statement of
Energy Effects for any proposed
significant energy action. A “‘significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. DOE has
determined that the proposed rule
published today would not have a
significant adverse effect on the supply,
distribution, or use of energy and, thus,
the requirement to prepare a Statement
of Energy Effects does not apply.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most dissemination
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of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE'’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed today’s proposed rule under
the OMB and DOE guidelines, and has
concluded that it is consistent with
applicable policies in those guidelines.

1. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this proposed rule.

List of Subjects in 10 CFR Part 1004
Electric power, Electric utilities,
Energy, Freedom of Information,
Reporting and recordkeeping
requirements.
Issued in Washington, DC.
Ingrid Kolb,
Director, Office of Management.

For the reasons set forth in the
preamble, the Department of Energy
proposes to amend Part 1004 of Title 10
of the Code of Federal Regulations as set
forth below.

PART 1004—FREEDOM OF
INFORMATION

1. The authority citation for part 1004
continues to read as follows:

Authority: 5 U.S.C. 552.

§1004.1 [Amended]

2. Section 1004.1 is amended by
removing the last sentence.

§1004.9 [Amended]

3. Section 1004.9(a)(4) is amended by
removing “five” and “‘ten” in the first
sentence and adding in both places
“twenty”’.

[FR Doc. E8—-28940 Filed 12—-8-08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-28077; Directorate
Identifier 2007-NE-20-AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Arriel 2B, 2B1, and 2B1A
Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
provided by the aviation authority of
France to identify and correct an unsafe
condition on an aviation product. The
MCAI states the following:

Several cases of Gas Generator Turbine (HP
Turbine) blade rearward displacement have
been detected during borescope inspection or
in repair centre following engine
disassembly. Two of them resulted in blade
rubs between the rear face of the fir-tree roots
and the rear bearing support cover. High HP
blade rearward displacement can potentially
result in blade release due to fatigue of the
blade, which would cause an uncommanded
in-flight engine shutdown.

We are proposing this AD to prevent an
uncommanded in-flight engine
shutdown which could result in an
emergency autorotation landing or, at
worst, an accident.

DATES: We must receive comments on
this proposed AD by January 8, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

o Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

e Fax: (202) 493-2251.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803; e-mail:
christopher.spinney@faa.gov; telephone
(781) 238-7175; fax (781) 238—-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ““Docket No.
FAA-2007-28077; Directorate Identifier
2007-NE-27-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2007-0109,
dated April 19, 2007 (referred to after
this as “the MCAI™), to correct an unsafe
condition for the specified products.
The EASA AD states:

Several cases of Gas Generator Turbine (HP
Turbine) blade rearward displacement have
been detected during borescope inspection or
in repair centre following engine
disassembly. Two of them resulted in blade
rubs between the rear face of the fir-tree roots
and the rear bearing support cover.

High HP blade rearward displacement can
potentially result in blade release due to
fatigue of the blade, which would cause an
uncommanded in-flight engine shutdown.

The evaluation of this condition has
prompted to require a periodic borescope
inspection in order to detect HP blade
rearward displacement. Additionally, in case
displacement is found above the specified
limit, removal of Module 03 is required.

You may obtain further information by
examining the EASA AD in the AD
docket.

Relevant Service Information

Turbomeca S.A. has issued
Mandatory Service Bulletin No. 292 72
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2825, Original Issue, dated April 5,
2007. The actions described in this
service information are intended to
correct the unsafe condition identified
in the EASA AD.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of France, and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, they have
notified us of the unsafe condition
described in the EASA AD and service
information referenced above. We are
proposing this AD because we evaluated
all information provided by EASA, and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require inspecting
for HP blade rearward displacement.

Costs of Compliance

We estimate that this proposed AD
would affect about 248 engines on
helicopters of U.S. registry. We also
estimate that it would take about 2
work-hours per engine to perform the
proposed actions and that the average
labor rate is $80 per work-hour. Based
on these figures, we estimate the total
cost of the proposed AD to U.S.
operators to be $39,680. Our cost
estimate is exclusive of possible
warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart Ill, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify this proposed regulation:

1. Is not a “‘significant regulatory
action’ under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Turbomeca S.A.: Docket No. FAA-2007—
28077; Directorate Identifier 2007—-NE—
20-AD.

Comments Due Date

(a) We must receive comments by January
8, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Turbomeca S.A.
Arriel 2B, 2B1, and 2B1A turboshaft engines.
These engines are installed on, but not

limited to, Eurocopter AS 350 B3 and EC 130
B4 helicopters.

Reason

(d) Several cases of Gas Generator Turbine
(HP Turbine) blade rearward displacement
have been detected during borescope
inspection or in repair centre following
engine disassembly. Two of them resulted in
blade rubs between the rear face of the fir-
tree roots and the rear bearing support cover.
High HP blade rearward displacement can
potentially result in blade release due to
fatigue of the blade, which would cause an
uncommanded in-flight engine shutdown.

We are issuing this AD to prevent an
uncommanded in-flight engine shutdown
which could result in an emergency
autorotation landing or, at worst, an accident.

Actions and Compliance

(e) Unless already done, do the following
actions:

Initial Inspection

(1) Perform an initial HP turbine borescope
inspection according to Turbomeca S.A.
Mandatory Service Bulletin (MSB) No. 292
72 2825, dated April 5, 2007 as follows:

(i) For engines with fewer than 500 hours
and 450 cycles since new or since the last HP
turbine borescope inspection, inspect before
reaching 600 hours or 500 cycles whichever
occurs first. Replace HP turbine modules
with rearward turbine blade displacement
greater than 0.5 mm.

(ii) For the remaining engines, inspect
within the next 100 hours. Replace HP
turbine modules with rearward turbine blade
displacement greater than 0.5 mm.

Repetitive Inspections

(2) Perform repetitive HP turbine borescope
inspections according to Turbomeca S.A.
MSB No. 292 72 2825, dated April 5, 2007:

(i) Within 600 hours or 500 cycles from the
previous inspection, whichever occurs first,
if the rearward displacement of the turbine
blades was less than 0.2 mm. Replace HP
turbine modules with rearward turbine blade
displacement greater than 0.5 mm.

(i) Within 100 hours of the previous
inspection if the rearward displacement of
the turbine blades was between 0.2 mm and
0.5 mm. Replace HP turbine modules with
rearward turbine blade displacement greater
than 0.5 mm.

(3) After each inspection, the compliance
certificate must be sent to Turbomeca S.A.
within 7 days, according to § 2.D(1)(c) of
Turbomeca S.A. MSB No. 292 72 2825, dated
April 5, 2007.

FAA AD Differences

(f) We modified the drawdown times to be
more consistent with the compliance times.

Other FAA AD Provisions

(9) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to EASA Airworthiness Directive
2007-0109, dated April 19, 2007, and
Turbomeca S.A. MSB No. 292 72 2825, dated
April 5, 2007, for related information.

(i) Contact Christopher Spinney, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
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01803; e-mail: christopher.spinney@faa.gov;
telephone (781) 238-7175; fax (781) 238—
7199, for more information about this AD.

Issued in Burlington, Massachusetts, on
December 2, 2008.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-29102 Filed 12—-8-08; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416

[Docket No. SSA 2008-0034]
RIN 0960-AG66

Technical Revisions to the

Supplemental Security Income (SSI)
Regulations on Income and Resources

AGENCY: Social Security Administration.
ACTION: Notice of proposed rulemaking.

SUMMARY: We propose to amend our
Supplemental Security Income (SSI)
regulations by making technical
revisions to our rules on income and
resources. Many of these revisions
reflect legislative changes found in the
Consolidated Appropriations Act of
2001, the Economic Growth and Tax
Relief Reconciliation Act of 2001
(EGTRRA), an amendment to the
National Flood Insurance Act of 1968,
the Energy Employees Occupational
IlIness Compensation Program Act of
2000, and the Social Security Protection
Act of 2004 (SSPA). We further propose
to amend the SSI home exclusion rules
to extend the home exclusion to
individuals who, because of domestic
abuse, leave a home that would
otherwise be an excludable resource.
Finally, we propose to update our
*conditional-payment” rule to eliminate
the liquid resource requirement as a
prerequisite to receiving conditional
payments.

DATES: To be sure that we consider your
comments, we must receive them no
later than February 9, 2009.

ADDRESSES: You may submit comments
by any one of four methods—Internet,
facsimile, regular mail, or hand-
delivery. Commenters should not
submit the same comments multiple
times or by more than one method.
Regardless of which of the following
methods you choose, please state that
your comments refer to Docket No. SSA
2008-0034 to ensure that we can
associate your comments with the
correct regulation:

1. Federal eRulemaking portal at
http://www.regulations.gov. (This is the

most expedient method for submitting
your comments, and we strongly urge
you to use it.) In the ““Search
Documents’ section of the Web page,
type “SSA 2008-0034", select “‘Go,”
and then click “‘Send a Comment or
Submission.” The Federal eRulemaking
portal issues you a tracking number
when you submit a comment.

2. Telefax to (410) 966—2830.

3. Letter to the Commissioner of
Social Security, P.O. Box 17703,
Baltimore, MD 21235-7703.

4. Deliver your comments to the
Office of Regulations, Social Security
Administration, 922 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, between 8 a.m.
and 4:30 p.m. on regular business days.

All comments are posted on the
Federal eRulemaking portal, although
they may not appear for several days
after receipt of the comment. You may
also inspect the comments on regular
business days by making arrangements
with the contact person shown in this
preamble.

Caution: All comments we receive
from members of the public are
available for public viewing on the
Federal eRulemaking portal at http://
www.regulations.gov. Therefore, you
should be careful to include in your
comments only information that you
wish to make publicly available on the
Internet. We strongly urge you not to
include any personal information, such
as your Social Security number or
medical information, in your comments.
FOR FURTHER INFORMATION CONTACT:
Donna Gonzalez, Social Insurance
Specialist, Social Security
Administration, Office of Income
Security Programs, 252 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, (410) 965—
7961, for information about this notice.
For information on eligibility or filing
for benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

The primary goal of the SSI program
is to ensure a minimum level of income
to people who are age 65 or older, blind,
or disabled, and who have limited
income and resources. The law provides
that SSI payments can be made only to

people who have income and resources
below specified amounts. Therefore, an
individual’s income and resources are
major factors in deciding whether the
individual is eligible to receive SSI
payments and in computing the amount
of those payments.

Consolidated Appropriations Act of
2001, Public Law 106-554

This law amended section 1612(a)(1)
of the Social Security Act (the Act) (42
U.S.C. 1382a(a)(1)) to change how we
treat statutory employees under the SSI
program. See Public Law 106-554, app.
A, 8519 (Dec. 21, 2000). Statutory
employees are certain independent
contractors, including agent-drivers or
commission-drivers, certain full-time
life insurance salespersons, home
workers, and traveling or city
salespersons. Act at § 210(j)(3) (42
U.S.C. 410(j)(3)). We consider such
individuals, by statute, to be employees,
rather than self-employed independent
contractors, for wage and income
purposes. Previously, we treated
statutory employees the same as
employees for SSI eligibility and
payment-amount purposes. For such
employees, we considered their wages
as their earned income. After this
change to the Act, we now count as
earned income the net earnings of self-
employed individuals, including
statutory employees, thereby allowing
them to deduct business expenses
before calculating their income. This
provision became effective for tax years
beginning on or after January 1, 2001.

Economic Growth and Tax Relief
Reconciliation Act of 2001, Public Law
107-16 (EGTRRA)

The EGTRRA excludes the payment of
a refundable child tax credit (CTC) from
income for purposes of eligibility for
public benefits funded in whole or part
with Federal funds. Public Law 107-16,
§203, 115 Stat. 49 (June 7, 2001)
(referring to Internal Revenue Code § 24,
26 U.S.C. 24). Such a payment is also
excluded from resources for these
purposes during the month the payment
is received and the following month.
This change became effective for SSI
purposes for taxable years beginning on
or after January 1, 2001.

Social Security Protection Act of 2004
(SSPA), Public Law 108-203

The SSPA amended the Act to create
a uniform 9-month resource exclusion
period for certain tax refunds and for
any unspent portion of past-due Social
Security and SSI payments. Act at
§1613(a)(7) (42 U.S.C. 1382b(a)(7)), as
amended by Public Law 108-203, §431
(Mar. 2, 2004). This amendment
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expands the exclusion established by
the EGTRRA discussed above. In
accordance with this provision, we
published final rules in the Federal
Register at 70 FR 41,135 (July 18, 2005),
amending our resource exclusion rules
at title 20, chapter Ill, part 416, subpart
L of the Code of Federal Regulations.
When we amended the regulations, we
included this exclusion under
8416.1236(a), titled “Exclusions from
resources; provided by other statutes”
and added a new paragraph (24). As this
exclusion is now required by the Act
itself, we propose to amend our rules so
that they correctly reflect the source of
this exclusion.

Amendment to the National Flood
Insurance Act of 1968, Public Law
109-64

The National Flood Insurance Act
provides that payments made for flood
mitigation activities are not counted as
income or resources when determining
eligibility and benefit amounts for any
Federal means-tested program. National
Flood Insurance Act, § 1324, as
amended by Public Law 109-64, § 1
(Jan. 7, 2005). Effective October 1, 2005,
this provision applies to SSI eligibility
and payment-amount determinations.

Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
Public Law 106-398

In October 2000, the Energy
Employees Occupational IlIness
Compensation Program Act (EEOICPA)
was established. Public Law 106-398,
§1, app., title XXXVI (Oct. 30, 2000)
(section 1 adopting as Appendix H.R.
5408). Section 3646 of the Appendix
provided that medical benefits and
compensation payments made under the
EEOICPA are not counted as income or
resources for purposes of determining
eligibility to receive, or for determining
the amount of, certain Federal benefits,
including SSI. This provision became
effective on July 31, 2001.

Domestic Violence Resource Exclusion

Section 1613(a)(1) of the Act excludes
from resources an individual’s home
and associated land. Regulations
provide that the home is excluded so
long as it serves as the individual’s
principal place of residence or the
individual maintains an active intent to
return to the residence. The home also
is not counted as a resource, regardless
of the individual’s intent to return, if the
individual resides in an institution and
a spouse or dependent relative
continues to maintain residence in the
home during the period of
institutionalization.

Advocacy groups have expressed
concern regarding the counting of a
home as a resource in instances where
a victim of domestic abuse leaves the
home and resides elsewhere. We agree
with these concerns because, currently,
an individual fleeing from domestic
abuse may return to a potentially
dangerous home environment simply to
avoid losing SSI because of an
ownership interest in the home.
Therefore, we intend to amend our rules
to address these concerns and provide
that, when an individual has fled his or
her home and provides evidence of
domestic abuse, the home would remain
an excludable resource despite the
fleeing individual’s physical absence
from, and continuing ownership interest
in, the home. This exclusion would
continue until such time as the
individual establishes a new principal
place of residence or otherwise takes
action rendering the home no longer
excludable. This change would
eliminate the need for SSA to develop
a domestic abuse victim’s intent to
return and eliminate a potential
financial disincentive to those
attempting to leave an abusive situation.

Conditional Payments

Section 1613(b) of the Act, titled
“Disposition of Resources,” gives the
Agency broad authority to establish
conditional-payment rules by
regulation. Under this authority, we
have created an exception to our
ordinary resource rules. Part 416,
subpart L, §416.1240—8 416.1245. This
exception allows us to pay monthly SSI
payments in certain circumstances
when an individual possesses excess
non-liquid resources. Individuals who
meet all but the resource requirements
for SSI may have little or nothing on
which to live if most of their resources
are non-liquid and difficult to convert to
cash. The conditional-payment
provision is used to provide individuals
a period of time in which to sell such
non-liquid resources and convert them
to cash. We condition these payments
on the individual’s written agreement to
sell excess non-liquid resources during
that period and repay the conditional
payments with the proceeds.

A prerequisite for receiving
conditional payments is that the
individual may not have countable
liquid resources in excess of one-fourth
the annual Federal benefit rate (FBR),
which we commonly refer to as *‘3 times
the monthly FBR.” The original purpose
of the liquid-resource limit was to
ensure that the individual truly needed
the conditional-payment period.
Because the disposal period for non-
liquid resources other than real property

is 3 months, we assumed that if the
individual did not have liquid resources
equal to 3 months worth of SSI
payments, he had inadequate resources
for day-to-day expenses and needed to
dispose of some non-liquid resources for
support. Conversely, if the individual
had liquid resources worth more than
three times the FBR, then he had
adequate resources and did not need
conditional payments.

Originally, 3 months worth of SSI
payments was equal to only about 32%
of the resource limit. However, since we
established this rule over 30 years ago,
the FBR has increased annually and the
resource limit has grown slowly or not
at all. The difference between the
statutory resource limit and 3 times the
FBR is now negligible—3 times the FBR
now equals $1,911 or 96% of the
resource limit. In 2009 the limit on
liquid resources for conditional
payments will exceed the statutory limit
on total resources and therefore become
meaningless. Accordingly, we are
proposing to eliminate the liquid-
resource test as a prerequisite for
receiving conditional payments.
Eliminating this requirement will
simplify our conditional-payments
provision.

Explanation of Proposed Changes

We propose the following changes to
our rules on determining income and
resources under the SSI program.

Revisions to Subpart K—Income

We propose revising §416.1110(b) to
update the definition of net earnings
from self-employment to include the
earnings of statutory employees, as
provided under section 519 of the
Consolidated Appropriations Act of
2001.

Revisions to Appendix Subpart K—
Income Excluded by Federal Laws
Other Than the Act

At the end of part 416, subpart K, we
maintain an appendix, which lists types
of income excluded under the SSI
program as provided by Federal laws
other than the Act. We update this list
periodically; however, we apply the law
in effect due to changes in Federal
statutes, whether or not the list in the
appendix has been amended to reflect
the statutory changes. We propose
revising the appendix to subpart K by
adding three new paragraphs under the
heading ““V. Other,” which set forth SSI
income exclusions as follows:

e New paragraph (m) would reflect
the exclusion of a payment of a
refundable CTC made to an individual
under section 24 of the Internal Revenue
Code of 1986, as provided in section 203
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of the EGTRRA, Public Law 107-16, 26
U.S.C. 24 note;

¢ New paragraph (n) would reflect the
exclusion of payments made for flood
mitigation activities pursuant to section
1324 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4031), as added
by Public Law 109-64;

e New paragraph (o) would reflect the
exclusion of payments made to
individuals under the EEOICPA of 2000
(42 U.S.C. 7385e).

Revisions to Subpart L—Resources and
Exclusions

We propose amending §416.1235,
which currently refers to an exclusion of
the earned income tax credit, by
revising this section to read “Exclusion
of certain payments related to tax tax
credits.” This section would contain
exclusions for payments related to the
earned income credit and a new
paragraph describing the exclusion for
the payment of a refundable CTC, which
is currently in our rules at
§416.1236(a)(24).

Section 416.1210 provides a list of
general resources that we do not count
when determining SSI eligibility. We
propose adding a new paragraph (v) to
describe the exclusion for the payment
of a refundable CTC, with a reference to
§416.1235.

Section 416.1236(a) lists resource
exclusions in the SSI program provided
by other statutes. We propose removing
current paragraph (24) from this section,
which excludes from resources the
payment of a refundable CTC, and we
propose adding this exclusion to
§416.1235. We propose adding a new
paragraph (24) and adding paragraph
(25) to respectively reflect the
exclusions of payments for flood
mitigation activities made pursuant to
section 1324 of the National Flood
Insurance Act of 1968 (42 U.S.C. 4031)
and payments made to individuals
under the EEOICPA of 2000 (42 U.S.C.
7385e).

We also propose adding a new
paragraph to §416.1212 to extend the
home exclusion to victims of domestic
abuse who flee an abusive situation, but
maintain an ownership interest in an
otherwise excluded home. This
exclusion would continue until the
individual establishes a new principal
place of residence or takes other action
rendering the home no longer
excludable.

Finally, our current rule at
§416.1240(a)(1) provides that, as a
prerequisite to qualifying for
conditional payments, an individual’s
total countable liquid resources may not
exceed one-fourth the annual FBR. We
propose amending §416.1240(a) to

eliminate the limitation on liquid
resources within our SSI conditional-
payment rule.

Clarity of These Proposed Rules

Executive Order (E.O.) 12866, as
amended, requires each agency to write
all rules in plain language. In addition
to your substantive comments on these
final rules, we invite your comments on
how to make them easier to understand.

For Example:

e Have we organized the material to
suit your needs?

o Are the requirements in the rules
clearly stated?

e Do the rules contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

e Would more (but shorter) sections
be better?

e Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

When Will We Start To Use These
Rules?

We will not use these rules until we
evaluate the public comments we
receive on them, determine whether
they should be issued as final rules, and
issue final rules in the Federal Register.
If we publish final rules, we will
explain in the preamble how we will
apply them, and summarize and
respond to the public comments. Until
the effective date of any final rules, we
will continue to use our current rules.

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the criteria for a significant
regulatory action under Executive Order
12866, as amended. Thus, they were
subject to OMB review.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
as they affect individuals only.
Therefore, a regulatory flexibility
analysis as provided in the Regulatory
Flexibility Act, as amended, is not
required.

Paperwork Reduction Act

These proposed rules impose no
reporting or recordkeeping requirements
subject to OMB clearance.

(Catalog of Federal Domestic Assistance
Program No. 96.006, Supplemental Security
Income)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure; Aged, Blind, Disability
benefits; Public Assistance programs;
Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI).

Dated: September 17, 2008.
Michael J. Astrue,
Commissioner of Social Security.

For the reasons set forth in the
preamble, we propose to amend
subparts K and L of part 416 of chapter
11 of title 20 of the Code of Federal
Regulations as follows:

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart K—[Amended]

1. The authority citation for subpart K
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, 1631, and 1633 of
the Social Security Act (42 U.S.C. 902(a)(5),
13814, 1382, 13823, 1382b, 1382c(f), 1382j,
1383, and 1383b); sec. 211, Pub. L. 93-66, 87
Stat. 154 (42 U.S.C. 1382 note).

2. Revise §416.1110 paragraph (b) to
read as follows:

§416.1110 What is earned income.

* * * * *

(b) Net earnings from self-
employment. Net earnings from self-
employment are your gross income from
any trade or business that you operate,
less allowable deductions for that trade
or business. Net earnings also include
your share of profit or loss in any
partnership to which you belong. For
taxable years beginning before January
1, 2001, net earnings from self-
employment under the SSI program are
the same net earnings that we would
count under the social security
retirement insurance program and that
you would report on your Federal
income tax return. (See §404.1080 of
this chapter.) For taxable years
beginning on or after January 1, 2001,
net earnings from self-employment
under the SSI program will also include
the earnings of statutory employees. In
addition, for SSI purposes only, we
consider statutory employees to be self-
employed individuals. Statutory
employees are agent- or commission-
drivers, certain full-time life insurance
salespersons, home workers, and
traveling or city salespersons. (See
§404.1008 of this chapter for a more
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detailed description of these types of
employees.)
* * * * *

Appendix to Subpart K of Part 416—
[Amended]

3. Amend the appendix to subpart K
of part 416 by adding new paragraphs
(m), (n), and (0) under Part V as follows:

Appendix to Subpart K of Part 416—
List of Types of Income Excluded Under
the SSI Program as Provided by Federal
Laws Other Than the Social Security
Act

* * * * *
V. Other
* * * * *

(m) Payments of the refundable child tax
credit made under section 24 of the Internal
Revenue Code of 1986, pursuant to section
203 of the Economic Growth and Tax Relief
Reconciliation Act of 2001, Public Law 107—-
16 (115 Stat. 49, 26 U.S.C. 24 note).

(n) Assistance provided for flood
mitigation activities as provided under
section 1324 of the National Flood Insurance
Act of 1968, pursuant to section 1 of Public
Law 109-64 (119 Stat. 1997, 42 U.S.C. 4031).

(o) Payments made to individuals under
the Energy Employees Occupational lllness
Compensation Program Act of 2000, pursuant
to section 1 [Div. C, Title XXXVI, section
3646] of Public Law 106—-398 (114 Stat.
1654A-510, 42 U.S.C. 7385¢).

Subpart L—[Amended]

4. The authority citation for subpart L
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, 1631, and 1633 of
the Social Security Act (42 U.S.C. 902(a)(5),
13814, 1382, 13823, 1382b, 1382c(f), 1382j,
1383, and 1383b); sec. 211, Pub. L. 93-66, 87
Stat. 154 (42 U.S.C. 1382 note).

5. Amend §416.1210 by adding a
comma in the introductory sentence
after ““(and spouse, if any)”’, removing
“and” from the end of paragraph (t),
replacing the period at the end of
paragraph (u) with a semicolon followed
by “and”, and adding a new paragraph
(v) as follows:

§416.1210 Exclusions from resources;
general.
* * * * *

(v) Payment of a refundable child tax
credit, as provided in §416.1235.

6. Amend §416.1212 by:

A. Redesignating current paragraphs
(d) through (g) as (e) through (h);

B. Adding a new paragraph (d) to read
as set forth below;

C. Amending newly designated
paragraph (e)(2)(ii), by removing the
reference “‘paragraph (e)”’ and adding
the reference “paragraph (f)” in its
place;

D. Amending newly designated
paragraph (e)(2)(iii), by removing the
reference “paragraph (f)”” and adding the
reference “‘paragraph (g)” in its place;
and

E. Amending newly designated
paragraph (f), by removing the reference
“paragraph (d)(2)(ii) of this section” and
adding the reference, “paragraph
(e)(2)(iii) of this section” in its place,
and by removing the reference
“paragraph (f)”” and adding the reference
“paragraph (g)” in its place.

8§416.1212 Exclusion of the home.

* * * * *

(d) If an individual leaves the
principal place of residence due to
domestic abuse. If an individual moves
out of his or her home without the
intent to return, but is fleeing the home
as a victim of domestic abuse, we will
not count the home as a resource in
determining the individual’s eligibility
to receive, or continue to receive, SSI
payments. In that situation, we will
consider the home to be the individual’s
principal place of residence until such
time as the individual establishes a new
principal place of residence or
otherwise takes action rendering the
home no longer excludable.

* * * * *

7. Revise §416.1235 to read as
follows:

§416.1235 Exclusion of certain payments
related to tax credits.

(a) In determining the resources of an
individual (and spouse, if any), we
exclude for the 9 months following the
month of receipt the following funds
received on or after March 2, 2004, the
unspent portion of:

(1) Any payment of a refundable
credit pursuant to section 32 of the
Internal Revenue Code (relating to the
earned income tax credit);

(2) Any payment from an employer
under section 3507 of the Internal
Revenue Code (relating to advance
payment of the earned income tax
credit); or

(3) Any payment of a refundable
credit pursuant to section 24 of the
Internal Revenue Code (relating to the
child tax credit).

(b) Any unspent funds described in
paragraph (a) that are retained until the
first moment of the tenth month
following their receipt are subject to
resource counting at that time.

(c) Exception: For any payments
described in paragraph (a) received
before March 2, 2004, we will exclude
for the month following the month of
receipt the unspent portion of any such
payment.

8. Amend §416.1236 by revising
paragraph (a) (24) and adding new
paragraph (a) (25) to read as follows:

§416.1236 Exclusions from resources;
provided by other statutes.
a * X *

(24) Assistance provided for flood
mitigation activities under section 1324
of the National Flood Insurance Act of
1968, pursuant to section 1 of Public
Law 109-64 (119 Stat. 1997, 42 U.S.C.
4031).

(25) Payments made to individuals
under the Energy Employees
Occupational IlIness Compensation
Program Act of 2000, pursuant to
section 1 [Div. C. Title XXXVI, section
3646] of Public Law 106—398 (114 Stat.
1654A-510, 42 U.S.C. 7385e).

* * * * *

9. Amend §416.1240 by revising

paragraph (a) to read as follows:

§416.1240 Disposition of resources.

(a) Where the resources of an
individual (and spouse, if any) are
determined to exceed the limitations
prescribed in §416.1205, such
individual (and spouse, if any) shall not
be eligible for payment except under the
conditions provided in this section.
Payment will be made to an individual
(and spouse, if any) if the individual
agrees in writing to:

(1) Dispose of, at current market
value, the nonliquid resources (as
defined in §416.1201(c)) in excess of
the limitations prescribed in §416.1205
within the time period specified in
§416.1242; and

(2) Repay any overpayments (as
defined in §416.1244) with the
proceeds of such disposition.

* * * * *

[FR Doc. E8—-28618 Filed 12—-8-08; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-1022]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and
proposed BFE modifications for the
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communities listed in the table below.
The purpose of this notice is to seek
general information and comment
regarding the proposed regulatory flood
elevations for the reach described by the
downstream and upstream locations in
the table below. The BFEs and modified
BFEs are a part of the floodplain
management measures that the
community is required either to adopt
or show evidence of having in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents, and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before March 9, 2009.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1022, to
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151, or (e-mail)
bill.blanton@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151 or (e-mail)
bill.blanton@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:

*Elevation in feet (NGVD)
+Elevation in feet (NAVD)
Flooding source(s) Location of referenced elevation ** #Demhg'r%&%%t above Communities affected
Effective Modified
Jefferson County, Alabama, and Incorporated Areas
Dry Creek .....ccoooveviiiiiieiienne At the confluence with Fivemile Creek; 630 feet up- +720 +722 | Unincorporated Areas of
stream of Navajo Trail NE. Jefferson County.
Just upstream of Chalkville Mountain Road ................ None +958
Griffin Brook .........ccccceveveineene 800 feet upstream of Lakeshore Drive ..........c.ccooeevnene +634 +631 | Unincorporated Areas of
Jefferson County.
90 feet upstream of Montgomery Highway .................. None +788
Huckleberry Branch .............. 200 feet downstream of Tyler Rd ..........ccccceevieiieenneene +516 +514 | Unincorporated Areas of
Jefferson County.
1,500 feet downstream Mountain Oaks Drive +824 +814
Little Shades Creek (Cahaba | 930 feet upstream of Loch Haven Drive ...................... +431 +432 | Unincorporated Areas of
Basin). Jefferson County.
At Pipe Line ROAd ......ccoccveiiiiiiiiiiieeiee e +625 +626
Little Shades Creek (Shades | Just downstream of Wenonah Oxmoor Rd .................. +515 +514 | Unincorporated Areas of
Creek). Jefferson County.
2.3 miles south of Alabama Highway 150 ................... +633 +632
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Flooding source(s)

Location of referenced elevation **

*Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
#Depth in feet above

Communities affected

ground
Effective Modified
Patton Creek .......cccocevveeneneen. 3,350 feet north of Alabama Highway 150 .................. +424 +423 | Unincorporated Areas of
Jefferson County.
310 feet south of West Ridge Dr .......c.ccceevevieeneennenne +534 +533
Pinchgut Creek ...........ccc...... 3,540 feet downstream Watterson Pkwy ..................... +690 +691 | Unincorporated Areas of
Jefferson County.
1.96 miles upstream of Gadsden Hwy +850 +846
Turkey Creek ........ccooevveuvennne. 0.7 miles downstream Old Bradford Rd +566 +565 | Unincorporated Areas of
Jefferson County.
950 feet upstream Eagle Ridge Drive ..........cccceveueenne +880 +885
Unnamed Creek 10 ............... 515 feet downstream of Main St .........ccccceeeiiiiniiieenne +605 +607 | Unincorporated Areas of
Jefferson County.
90 feet downstream Houston Rd .........ccccoovveveiinicnnne +671 +667
Unnamed Creek 11 ............... Just upstream of Center Point Rd .........ccocceeiiiieenninenn. +627 +626 | Unincorporated Areas of
Jefferson County.
1,610 feet upstream of Green Crest Dr .........c.ccoeevennne +690 +692
Unnamed Creek 9 ................. Just downstream of Pinson Heights Rd ....................... +630 +631 | Unincorporated Areas of
Jefferson County.
Just downstream of Alabama Highway 151 ................. +630 +631
Valley Creek ........ccoceevveeeennes 0.5 miles upstream of Power Plant Rd ..............cccee... None +431 | Unincorporated Areas of
Jefferson County.
0.5 miles downstream of Power Plant Rd .................... None +440

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Jefferson County
Maps are available for inspection at 716 Richard Arrington, Jr. Blvd., N. Room 260, Birmingham, AL 35203.

Santa Cruz County, Arizona, and Incorporated Areas

Agua Fria Canyon .................

Al Harrison Wash ..................

Ephriam Canyon Wash .........

Falls Wash

Farosa Canyon

Harshaw Creek

Josephine Canyon

Lyle Canyon

Nogales Wash ...........ccccceee

Nogales Wash ...........ccccceeee

Peck Canyon .........ccccceeeneen.

Approx. 340 feet upstream from confluence with
Santa Cruz River.

Approx. 21,000 feet upstream from confluence with
Teruno Canyon.

Approx. 290 feet upstream from confluence with
Potrero Creek.

Approx. 125 feet downstream of I-19 ...........ccccceeeinenn.

At the intersection with N Bejarano St .........cc.ccceceenee.

Approx. 130 feet upstream from SR-189

Approx. 150 feet upstream from E Morley Ave

Approx. 225 feet upstream from SR-82

Approx. 500 feet downstream from Sycamore Lane ...

Approx. 110 feet upstream from Sycamore Lane ........

Approx. 220 feet upstream from confluence with
Sonoita Creek.

Approx. 125 feet upstream from Harshaw Ave ............

Approx. 270 feet upstream from confluence with
Santa Cruz River.

Approx. 9,465 feet upstream from confluence with Jo-
sephine Canyon Tributary 5.

Approx 3,000 feet North along river from Hilltop Lane

Approx. 1,400 feet West along river from Point Pleas-
ant Lane.

At confluence with Potrero Creek ..........cccocceeveviiennnn.

Nogales City Limits Northern Boundary ..............ccoc....

Intersection of Nogales Wash and the Nogales City
Limits Northern Boundary.

At International Border

Approx. 650 feet upstream from confluence with
Santa Cruz River.

+3381 +3384
None +3700
+3650 +3652
None +3684
+3815 +3816
None +4002
+3802 +3806
+3810 +3816
None +4846
None +4854
+4075 +4076
None +4116
+3281 +3284
+3647 +3648
None +4798
None +4868
+3612 +3604
+3612 +3656
+3656 +3656
+3873 +3874
+3343 +3344

Unincorporated Areas of
Santa Cruz County.

City of Nogales.

City of Nogales.
City of Nogales.

Unincorporated Areas of
Santa Cruz County.

Town of Patagonia.

Unincorporated Areas of
Santa Cruz County.

Unincorporated Areas of
Santa Cruz County.

Unincorporated Areas of
Santa Cruz County.
City of Nogales.

Unincorporated Areas of
Santa Cruz County.
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Flooding source(s)

Location of referenced elevation **

*Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
#Depth in feet above

Communities affected

ground
Effective Modified
Approx. 1,675 feet upstream from confluence with None +3598
Ramanote Canyon.
Potrero Creek ........ccecveviene Intersection of Portrero Creek and the Nogales City +3743 +3744 | Unincorporated Areas of
Limits Western Boundary. Santa Cruz County.
Approx. 9,850 feet upstream from W Meadow Hills None +3806
Drive.
Potrero Creek ........cccocveveene Approx. 100 feet upstream from confluence with +3465 +3466 | City of Nogales.
Santa Cruz River.
Intersection of Portrero Creek and the Nogales City +3743 +3744
Limits Western Boundary.
Puerto Canyon Wash ............ Approx. 350 feet downstream from Esplendito (road) None +3166 | Unincorporated Areas of
Santa Cruz County.
Approx. 1,575 feet upstream from Puerto Canyon None +3298
Road.
Redrock Canyon .........cc.c.c.... Approx. 75 feet from confluence with Harshaw Creek +4096 +4094 | Town of Patagonia.
Approx. 110 feet upstream from Redrock Drive .......... None +4114
Santa Cruz River .................. Approx. 2,000 feet upstream from confluence with +3042 +3040 | Unincorporated Areas of
Sopori Wash. Santa Cruz County.
Approx. 8,000 feet upstream from confluence with +3730 +3732
Maria Santisima del Carmen Wash.
Sonoita Creek .......ccccceeeeneeen. At confluence with Santa Cruz River ..........ccccceeeenneee. +3431 +3430 | Unincorporated Areas of
Santa Cruz County.
Approx. 4,440 feet downstream from De La Sonoita +3559 +3558
(road).
Sonoita Creek ........ccccevevneene Approx. 1,100 feet upstream from Blue Haven Rd ...... +4029 +4028 | Town of Patagonia.
Approx. 1,460 feet upstream from Cross Creed Rd .... None +4130
Sonoita Tributary A ............... Approx. 50 feet upstream from N Second Ave ............ +4061 +4066 | Town of Patagonia.
Approx. 380 feet upstream from E Pennsylvania Ave +4079 +4080

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Nogales

Maps are available for inspection at 2150 N. Congress Dr., No. 117, Nogales, AZ 85621.

Town of Patagonia

ADDRESSES

Maps are available for inspection at P.O. Box 767, 310 McKeown Ave, Patagonia, AZ 85624.
Unincorporated Areas of Santa Cruz County

Maps are available for inspection at 2150 N. Congress Dr., No. 117, Nogales, AZ 85621.

Madison County, Mississippi, and Incorporated Areas

Bear Creek ......ccccvvveee..

Beaver Creek

Brashear Creek

Panther Creek

Purple Creek

Reunion Lake #1 ............

Reunion Lake #2 ............

School Creek

School Creek Tributary 1

9,400 feet upstream of Weiss Road ..........cccceevuneenne
1,600 feet downstream of Reunion Parkway
400 feet upstream of U.S. HWY 51

400 feet upstream of Planters Grove
1,800 feet downstream of Grandview Blvd

100 feet upstream of Highland Colony Parkway
1,800 feet upstream of Stokes Road ..........ccccoeevveeinns
5,000 feet downstream of Catlett Road
2,000 feet downstream of U.S. HWY 51 ...
1,500 feet downstream of Interstate 55 ....
Entire shoreline of Reunion Lake #1 ............ccccccvveeenn.n.

Entire shoreline of Reunion Lake #2 ..........ccccceevvvveenns

500 feet upstream of Old Canton Road
1,100 feet downstream of Lake Harbour Drive ...
600 feet downstream of Lake Harbour Drive

+266 +266
+297 +287
+317 +316
+326 +323
+332 +328
+365 +350
+214 +214
+235 +240
+317 +314
+326 +332
None +331
None +327
+298 +298
+313 +309
None +312

Unincorporated Areas of
Madison County.

City of Ridgeland.

City of Madison, Unincor-
porated Areas of Madi-
son County.

Unincorporated Areas of
Madison County.

City of Ridgeland.

Unincorporated Areas of
Madison County.

Unincorporated Areas of
Madison County.

City of Ridgeland.

City of Ridgeland.
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*Elevation in feet (NGVD)
+Elevation in feet (NAVD)
Flooding source(s) Location of referenced elevation ** #Demhg'r%&%%t apove Communities affected
Effective Modified
700 feet upstream of Wendover Way .........cccoceeviveene None +328
School Creek Tributary 2 ...... 750 feet downstream of Camellia Lane .... None +325 | City of Ridgeland.
350 feet downstream of Camellia Lane .... None +328
Stream 0 ..ooovvveeiiieeeees 200 feet upstream of Interstate 55 .........cccceveeerineenne +268 +270 | Unincorporated Areas of
Madison County.
200 feet downstream of Gluckstadt Road .................... +272 +272
Stream Q ..eeeveeeiiiie 1,800 feet upstream of Interstate 55 ..........cccceeviieeennns +273 +274 | Unincorporated Areas of
Madison County.
800 feet upstream of Gluckstadt Road ...........cc.ccccueee. +299 +295
Stream R oo 4,500 feet downstream of Dewees Road ..................... +299 +299 | Unincorporated Areas of
Madison County.
1,100 feet downstream of Dewees Road ..................... +304 +304
White Oak Creek Tributary 1 | 250 feet upstream of Oakhurst Trail ......... None +360 | City of Ridgeland.
600 feet downstream of Bridgewater Road None +375

*National Geodetic Vertical Datum.

+North American Vertical Datum.

#Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Madison

ADDRESSES

Maps are available for inspection at 525 Post Oak Road, Madison, MS 39110.

City of Ridgeland

Maps are available for inspection at 304 Highway 51, Ridgeland, MS 39157.

Unincorporated Areas of Madison County
Maps are available for inspection at 146 West Center Street, Canton, MS 39046.

Valencia County, New Mexico, and Incorporated Areas

Rancho Cielo Arroyo 3 ......... Intersection of the Belen Highline Canal and the Ran- None +4876 | Unincorporated Areas of
cho Cielo Arroyo 3. Valencia County.
Approximately at the Belen Highline Canal to approxi- None +5018
mately 7,900 feet upstream of Interstate 25.
Rancho Cielo Arroyo 3, Trib- | Confluence of Rancho Cielo Arroyo 3 and Rancho None +4840 | Unincorporated Areas of
utary #1. Cielo Arroyo 3, Tributary #1. Valencia County.
From the confluence with Rancho Cielo Arroyo 3 to None +4987
approximately 2,260 feet upstream of the con-
fluence with Rancho Cielo Arroyo 3.
Rancho Cielo Arroyo 5, Trib- | Confluence of Rancho Cielo Arroyo 5 and Rancho None +4931 | Unincorporated Areas of
utary #1. Cielo Arroyo 5, Tributary #1. Valencia County.
From the confluence with Rancho Cielo Arroyo 5 to None +5056
approximately 5,370 feet upstream of the con-
fluence with Rancho Cielo Arroyo 5.
Rancho Cielo Arroyo 6 ......... Intersection of Belen Highline Canal and Rancho None +4873 | Unincorporated Areas of
Cielo Arroyo 6. Valencia County.
Approximately at the Belen Highline Canal to approxi- None +4873
mately 31,900 feet upstream of Interstate 25.
Rancho Cielo Arroyo 8 ......... Intersection of Rancho Cielo Arroyo 8 and Belen None +4880 | Unincorporated Areas of
Highline Canal. Valencia County.
From a point starting at the Belen Highline Canal to a None +5274
point approximately 32,700 feet upstream of Inter-
state 25.
Rancho Cielo Arroyo 9 ......... Intersection of Rancho Cielo Arroyo 9 and Belen None +4877 | Unincorporated Areas of
Highline Canal. Valencia County.
Approximately at the Belen Highline Canal 14,200 None +5145
feet upstream of Interstate 25.
Rancho Cielo Arroyo 9, Trib- | Confluence of Rancho Cielo Arroyo 9 and Rancho None +5018 | Unincorporated Areas of
utary #1. Cielo Arroyo 9, Tributary #1. Valencia County.
From the confluence with Rancho Cielo Arroyo 9 to None +5176
approximately 6,150 feet upstream of the con-
fluence with Rancho Cielo Arroyo 9.
Rancho Cielo Arrroyo 5 ........ Intersection of Rancho Cielo Arroyo 5 and Belen None +4870 | Unincorporated Areas of
Highline Canal. Valencia County.
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*Elevation in feet (NGVD)
+ Elevation in feet (NAVD)

#Depth in feet above

Flooding source(s) Location of referenced elevation ** Communities affected

ground
Effective Modified
Approximately at the Belen Highline Canal to approxi- None +5056
mately 16,700 feet upstream of Interstate 25.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

#Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Valencia County
Maps are available for inspection at C/O Floodplain Administrator, 444 Los Luna Ave., Los Lunas, NM 87031.

Clinton County, Ohio, and Incorporated Areas

Lytle Creek .....cccccveevvvreennnnn. 500 feet upstream of Railroad ...........ccccccoveeviieeeiiieenns None +1007 | City of Wilmington.
20 feet upstream of 4C Bicentennial Trail ................... None +1020
Lytle Creek ......ccoceevvvvrennnnnnn. 1,700 feet downstream of Nelson Avenue ................... None +966 | Unincorporated Areas of
Clinton County.
1,000 feet downstream of Nelson Avenue ................... None +971
20 feet upstream of 4C Bicentennial Trail ................... None +1020
800 feet upstream of 4C Bicentennial Trail .. None +1021
Mary’s FOrk .......cccccovvvennnnnn. Starting just upstream of CSX Conrail None +1043 | Unincorporated Areas of
Clinton County.
Just downstream of Howard Street ..........cccceeeveenenne. None +1046
Stonelick Creek ........cccceeene Approximately 1,600 feet downstream of State High- None +956 | Unincorporated Areas of
way 123. Clinton County.
Approximately 1,200 feet downstream of State High- None +957
way 123.
Stonelick Creek ........ccccceeee Approximately 3,400 feet downstream of Westboro None +971 | Village of Blanchester.
Road.
Approximately 2,000 feet downstream of Westboro None +974
Road.
Approximately 1,800 feet downstream of Westboro None +974
Road.
Approximately 1,700 feet downstream of Westboro None +975
Road.
Wilson Creek .......ccceveeiiieennns Approximately 1,800 feet downstream of Polk Road ... None +1036 | Unincorporated Areas of
Clinton County.
Approximately 1,200 feet upstream of Polk Road ....... None +1039

*National Geodetic Vertical Datum.

+North American Vertical Datum.

#Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Wilmington
Maps are available for inspection at 69 N. South Street, Wilmington, OH 45177.
Unincorporated Areas of Clinton County

Maps are available for inspection at 1326 Fife Avenue, Wilmington, OH 45177.

Village of Blanchester

Maps are available for inspection at 318 E. Main Street, Blanchester, OH 45107.

Rogers County, Oklahoma, and Incorporated Areas

EIm Creek .....ccccoeevniveennnnn. Approximately 797 feet upstream of the confluence of +634 +633 | City of Owasso, Unincor-
Elm Creek and Tributary F. porated Areas of Rogers
County.
Approximately 630 feet downstream of the confluence +643 +647

of EIm Creek and Tributary H.
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Flooding source(s)

Location of referenced elevation **

*Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
#Depth in feet above

Communities affected

ground
Effective Modified
EIm Creek .....ccocoeeiiiiiennnnnn. Approximately 1,590 feet downstream of the con- None +623 | Unincorporated Areas of
fluence of Pine Valley Tributary and EIm Creek. Rogers County, City of
Owasso.
Approximately 1,920 feet upstream of confluence of None +685
Lake Valley Tributary and EIm Creek.
Pine Valley Tributary ............. Approximately 165 feet upstream of the confluence of None +626 | City of Owasso, Unincor-
Elm Creek and Pine Valley Tributary. porated Areas of Rogers
County.
Approximately 355 feet downstream of North 153rd None +645
East Avenue.
Pine Valley Tributary ............. At the confluence of ElIm Creek and Pine Valley Trib- None +630 | Unincorporated Areas of
utary. Rogers County, City of
Owasso.
Approximately 83 feet upstream of East 96th Street None +679
North.
Tributary B ...ooooveviiiiiiiiceee, At North 145 East Avenue and Tributary B ................. None +630 | Unincorporated Areas of
Rogers County.
Approximately 2,750 feet downstream from North None +750
193th East Avenue.
Tributary F ..o At the confluence of Tributary F and EIm Creek ......... None +632 | Unincorporated Areas of
Rogers County.
Approximately 133 feet downstream of North 161st None +667
East Avenue.
Tributary G ...oooovevieiiiiiceen, At the confluence of ElIm Creek and Tributary G ......... None +648 | Unincorporated Areas of
Rogers County.
Approximately 2,581 feet downstream of North 177th None +686
East Avenue.
Tributary G—1 ....ccoeevvvreienne. At the confluence of Tributary G and Tributary G-1 ... None +663 | Unincorporated Areas of
Rogers County.
Approximately 1,643 feet downstream of North 177th None +688
East Avenue.
Tributary H ..o At the confluence of Tributary H and Elm Creek ......... None +647 | Unincorporated Areas of
Rogers County.
Approximately 158 feet upstream of East 116th Street None +699
North.

* National Geodetic Vertical Datum.
+North American Vertical Datum.

#Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Owasso

ADDRESSES

Maps are available for inspection at 301 W. 2nd Ave., Owasso, OK 74055.
Unincorporated Areas of Rogers County
Maps are available for inspection at 219 South Missouri Street, Claremore, OK 74017.

Wagoner County, Oklahoma, and Incorporated Areas

Arkansas River .........ccccee......

Arkansas River (Corp of En-
gineers).

East Coal CreekK ..........cccuveee.

Approximately 6,809 feet from U.S. 69 up stream to
limit of detailed study.

Approximately 15,526 feet from U.S. 69 down stream
to limit of detailed study.

Approximately 10,354 feet from Highway 104 down
stream to limit of detailed study.

Limit of detailed study at Tulsa County/Wagoner
County Line.

Approximately 386 feet up stream from River Park
Avenue.

Approximately 213 feet upstream of Railroad Culvert

None +516
None +523
None +551
None +582
None +561
None +570

Unincorporated Areas of
Wagoner County.

Unincorporated Areas of
Wagoner County.

City of Wagoner.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.



Federal Register/Vol. 73, No. 237/ Tuesday, December 9, 2008/Proposed Rules 74673

*Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
#Depth in feet above

ground Communities affected

Flooding source(s) Location of referenced elevation **

Effective Modified

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Wagoner
Maps are available for inspection at Office of County Commissioner, 306 E. Cherokee St., Wagoner, OK 74107.
Unincorporated Areas of Wagoner County
Maps are available for inspection at Office of County Commissioner, 306 E. Cherokee St., Wagoner, OK 74107.

Marathon County, Wyoming, and Incorporated Areas

Bull Junior Creek .................. At the mouth of the Wisconsin River ............cccccoeveee. +1150 +1147 | City of Mosinee.
Approximately 450 feet downstream of Old U.S. High- +1150 +1149
way 51.

Eau Claire River .......c..c........ At Brooks and ROSS Dam ........cccccceeeviiieenniieesiiiee e +1167 +1168 | City of Schofield, City of

Wausau.
Approximately 1.1 miles upstream of Brooks and +1171 +1169
Ross Dam.

Wisconsin River ...........cc....... Just upstream of the Dam in the City of Mosinee ....... +1150 +1147 | Unincorporated Areas of
Marathon County, City
of Mosinee, Village of
Kronenwetter, Village of
Rothschild.

Just downstream of Rothschild Dam ..............cccceeeee. +1160 +1159

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Mosinee

Maps are available for inspection at City Hall, 225 Main Street, Mosinee, WI| 54455.

City of Schofield

Maps are available for inspection at Public Works/Building Inspection Department, 200 Park Street, Schofield, WI 54476.

City of Wausau

Maps are available for inspection at Inspections Department, 407 Grant Street, Wausau, WI 54403.

Unincorporated Areas of Marathon County

Maps are available for inspection at Conservation, Planning and Zoning Office, 210 River Drive, Wausau, WI| 54403.

Village of Kronenwetter

Maps are available for inspection at Village of Kronenwetter Municipal Center, 1582 Kronenwetter Drive, Kronenwetter, WI 54455,

Village of Rothschild

Maps are available for inspection at Village Hall, 211 Grand Avenue, Rothschild, WI 54470.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: November 26, 2008.
Michael K. Buckley,

DEPARTMENT OF HOMELAND
SECURITY

ACTION: Proposed rule; correction.

SUMMARY: This document corrects the

Federal Emergency Management table to a proposed rule published in the

Agency

Acting Assistant Administrator, Mitigation
Directorate, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. E8-29068 Filed 12—8-08; 8:45 am]
BILLING CODE 9110-12-P

44 CFR Part 67

[Docket No. FEMA-B-1016]

Proposed Flood Elevation
Determinations; Correction

AGENCY: Federal Emergency
Management Agency, DHS.

Federal Register of November 5, 2008.
This correction clarifies the table
representing the flooding source(s),
location of referenced elevation, the
effective and modified elevation in feet
and the communities affected for
Marshall County, Illinois, and
Incorporated Areas; specifically, for
flooding source ““Sandy Creek
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Tributary,” that was previously
published.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Branch, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) publishes proposed
determinations of Base (1-percent-
annual-chance) Flood Elevations (BFES)
and modified BFEs for communities
participating in the National Flood
Insurance Program (NFIP), in
accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed BFEs are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are

made final, and for the contents in these
buildings.

Correction

In proposed rule FR Doc. E8-26306,
beginning on page 65811 in the issue of
November 5, 2008, make the following
corrections, in the table published
under the authority of 44 CFR 67.4. On
page 65813, in §67.4, in the table with
center heading Marshall County,
Ilinois, and Incorporated Areas, the
flooding source, location of referenced
elevation, the effective and modified
elevation in feet and the communities
affected for flooding source ““Sandy
Creek Tributary”, needs to be corrected
to read as follows:

Flooding source(s)

Location of referenced elevation **

*Elevation in feet

(NGVD)

+ Elevation in feet

#Depth in feet above

(NAVD) Communities affected

ground
Effective  Modified
* * * * * * *
Marshall County, lllinois and Incorporated Areas
* * * * * * *
Sandy Creek Tributary ......... From intersection of County Highway 14 ...........cccceevneenn. None +673 Marshall County (Unincor-
porated Areas) and City of
Wenona.
To approximately 140 feet northwest of the intersection of None +686
Hickory Street and South 5th Street in the City of
Wenona.
* * * * * * *

Dated: November 26, 2008.
Michael K. Buckley,

Acting Assistant Administrator, Mitigation
Directorate, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. E8-29069 Filed 12—-8-08; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R8-ES—2008-0067; MO 9221050083~
B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To Reclassify the Delta Smelt
(Hypomesus transpacificus) From
Threatened to Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding; reopening of the information
solicitation period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public information
solicitation period on the July 10, 2008,
90-day finding on a petition to reclassify

the delta smelt (Hypomesus
transpacificus) from threatened to
endangered under the Endangered
Species Act of 1973, as amended (Act).
This action will provide all interested
parties with an additional opportunity
to submit information and materials on
the status of delta smelt. Information
previously submitted need not be
resubmitted as it will already be
incorporated into the public record and
will be fully considered in the 12-month
finding.

DATES: We are reopening the public
information solicitation period and
request that we receive information on
or before February 9, 2009.

ADDRESSES: You may submit
information by one of the following
methods:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—-R8—
ES-2008-0067; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all submissions on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
“Information Solicited” section below
for more details).

FOR FURTHER INFORMATION CONTACT:
Susan Moore, Field Supervisor,
Sacramento Fish and Wildlife Office,
2800 Cottage Way, W—-2605,
Sacramento, CA 95825; telephone 916—
414-6600; facsimile 916-414-6712. If
you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service at 800-877—
8339

SUPPLEMENTARY INFORMATION:
Information Solicited

We are soliciting information during
this reopened information solicitation
period on the status of delta smelt
(Hypomesus transpacificus). We
published a 90-day finding on a petition
to reclassify the delta smelt from
threatened to endangered in the Federal
Register on July 10, 2008 (73 FR 39639),
which was made available to the public
on the Federal eRulemaking Portal:
http://www.regulations.gov on July 10,
2008. If you submitted information
previously on the status of delta smelt
during the previous information
solicitation period, please do not
resubmit it. This information has been
incorporated into the public record and
will be fully considered in the
preparation of our 12-month finding.

You may submit your information and
materials concerning the 90-day finding
by one of the methods listed in the
ADDRESSES section. We will not
consider submissions sent by e-mail or
fax or to an address not listed in the
ADDRESSES section. If you submit
information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Information and materials we receive,
as well as supporting documentation we
used in preparing the 90-day finding for
delta smelt, will be available for public
inspection on http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Sacramento Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

OnJuly 10, 2008, we published a
notice in the Federal Register (73 FR
39639) announcing the availability of
the 90-day finding on a petition to
reclassify the delta smelt (Hypomesus
transpacificus) from threatened to
endangered. Due to an unintentional
error on Regulations.gov, information
was not able to be submitted
electronically by the public during the
initial 60-day information solicitation
period. Therefore, we are reopening the
information solicitation period to allow
all interested parties to submit
information and materials on the status
of delta smelt.

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to indicate that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files at the time we
make the determination. To the
maximum extent practicable, we are to
make this finding within 90 days of our
receipt of the petition and publish our
notice of the finding promptly in the
Federal Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly commence
a status review of the species.

It is important to note that the
“substantial information’ standard for a
90-day finding is in contrast to the Act’s
“best scientific and commercial data”
standard that applies to a 12-month
finding as to whether a petitioned action
is warranted. A 90-day finding is not a
status assessment of the species and
does not constitute a status review
under the Act. Our final determination
as to whether a petitioned action is

warranted is not made until we have
completed a thorough status review of
the species, which is conducted
following a positive 90-day finding.
Because the Act’s standards for 90-day
and 12-month findings are different, as
described above, a positive 90-day
finding does not mean that the 12-
month finding also will be positive.
Authority: The authority for this action is
the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).
Dated: November 24, 2008.
Deputy Director,
U.S. Fish and Wildlife Service.
[FR Doc. E8-28753 Filed 12-8-08; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R2—-ES—2008-0055; 92210-1117—
0000-B4]

RIN 1018-AV46

Endangered and Threatened Wildlife
and Plants; Revised Designation of
Critical Habitat for the Wintering
Population of the Piping Plover
(Charadrius melodus) in Texas

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period, notice of availability
of draft economic analysis and draft
environmental assessment, correction,
and amended required determinations.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the comment period on the
proposed revised designation of critical
habitat for the wintering population of
the piping plover (Charadrius melodus)
in Texas under the Endangered Species
Act of 1973, as amended (Act). We also
announce the availability of a draft
economic analysis (DEA) and a draft
environmental assessment of the
proposed critical habitat designation
and a corrected area estimated for 19
critical habitat units vacated by the
court, and amended required
determinations. We are reopening the
comment period to allow all interested
parties an opportunity to comment
simultaneously on the proposed rule,
the associated DEA, the draft
environmental assessment, the corrected
acreage figures, and our amended
required determinations. Comments
previously submitted on this
rulemaking do not need to be
resubmitted, as they will be
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incorporated into the public record and
fully considered when preparing our
final determination.

DATES: Written Comments: We will
accept comments received or
postmarked on or before January 8,
2009. Any comments received after the
closing date may not be considered in
the final designation of critical habitat.

ADDRESSES: You may submit comments
by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: RIN 1018—
AV46, Division of Policy and Directives
Management, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Suite
222, Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Allan Strand, Field Supervisor, U.S.
Fish and Wildlife Service, Corpus
Christi Ecological Services Field Office,
6300 Ocean Drive TAMU-CC, Unit
5837, Corpus Christi, TX 78412;
telephone 361/994-9005; facsimile 361/
994-8262. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800—-877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on our May 20, 2008,
proposed revised critical habitat
designation for the wintering population
of the piping plover (Charadrius
melodus) in Texas (73 FR 29294), the
DEA of the proposed revised
designation, the draft environmental
assessment of the proposed revised
designation, the corrected acreage
estimates provided in this document,
and our amended required
determinations for the proposed revised
designation. We will consider
information and recommendations from
all interested parties. We are
particularly interested in comments
concerning:

(1) Specific information on:

e The amount and distribution of
wintering piping plover habitat in the
19 court-vacated units and areas
adjacent to those 19 units in Texas, and

e What areas occupied at the time of
listing, but located within or adjacent to

these specific units, are essential to the
conservation of the species and why.

(2) Information on the effects of
Hurricane lke in 2008, if any, on the
status of the wintering piping plover
and its habitat in coastal Texas from
Brazoria County to Cameron County and
information on the impact of hurricanes
in general on future development and
beach cleanup following hurricanes.

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
revised critical habitat.

(4) Information on whether the DEA
identifies all State and local costs and
benefits attributable to the proposed
revised critical habitat designation, and
information on any costs or benefits that
we have overlooked.

(5) Information on whether the DEA
uses appropriate methods and
assumptions to estimate the impacts of
future oil and gas development,
including the frequency, type, location,
and amount of seismic activity and
drilling activity. In particular:

e Whether the conclusions of the
DEA are sufficiently reliable to be useful
in assessing the benefits of excluding
particular areas from the final
designation, and

e Information that would allow us to
make a more reliable prediction of the
impacts on future oil and gas
development of designation of any
particular area as critical habitat.

(6) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
revised designation and, in particular,
any impacts on small entities, and the
benefits of including or excluding areas
that exhibit these impacts.

(7) The appropriateness of the
possible exclusion of approximately
28,474 acres (ac) (11,523 hectares (ha))
of wintering piping plover habitat from
the final designation based on the
benefits to the conservation of the
species and its habitat provided by the
Comprehensive Conservation Plans
(CCPs) being drafted for National
Wildlife Refuge (NWR) lands (see the
Areas Considered for Exclusion Under
Section 4(b)(2) of the Act section for
further discussion). Specifically:

(a) The benefits to the conservation of
the species provided by a CCP;

(b) How the CCPs address the
physical and biological features in the
absence of designated critical habitat;

(c) The specific conservation benefits
to the wintering piping plover that
would result from designation;

(d) The certainty of implementation of
the CCPs; and

(e) The benefits of excluding from the
critical habitat designation the areas
covered by the CCPs.

We are particularly interested in
knowing how existing or future NWR
partnerships may be positively or
negatively affected by a designation, or
through exclusion from critical habitat;

(8) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

(9) Whether there are areas we
previously designated, but are not
proposing for revised designation here,
that we should include in our critical
habitat designation.

(10) The existence of any conservation
or management plans being
implemented by public or private land
management agencies or owners on
lands proposed for designation that we
should consider in connection with
possible exclusion of those lands from
the designation under section 4(b)(2) of
the Act. Please include information on
any benefits (educational, regulatory,
etc.) of including or excluding lands
from this proposed designation. We are
interested in knowing how partnerships
may be positively or negatively affected
by a designation, or through exclusion
from critical habitat, and costs and other
relevant impacts associated with the
designation.

(11) Whether we should exclude any
other areas from critical habitat, and
why, including an analysis of the
benefits of including and excluding any
such area from the designation.

(12) Any foreseeable impacts on
energy supplies, distribution, and use
resulting from the proposed revised
designation and, in particular, any
impacts on seismic studies for oil and
gas drilling, and the benefits of
including or excluding areas that exhibit
these impacts.

If you submitted comments or
information during the initial comment
period from May 20, 2008, to July 21,
2008, on the proposed rule, they need
not be resubmitted. Comments
previously submitted are included in
the public record, and we will fully
consider them in the preparation of our
final determination. Our final
determination concerning revised
designation of critical habitat for the
wintering population of the piping
plover in Texas will take into
consideration all written comments we
receive and any additional information
we receive during the comment period.
On the basis of public comments, we
may, during the development of our
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final determination, find that areas
proposed do not meet the definition of
critical habitat, are not essential, or are
appropriate for exclusion under section
4(b)(2) of the Act.

You may submit your comments and
materials concerning our proposed rule,
the associated DEA, the associated draft
environmental assessment, the corrected
area estimates, and our amended
required determinations by one of the
methods listed in the ADDRESSES
section. We will not consider comments
sent by e-mail or fax or to an address not
listed in the ADDRESSES section.

If you submit a comment via http://
www.regulations.gov your entire
comment—including your personal
identifying information—will be posted
on the Web site. If you submit personal
identifying information, you may
request at the top of your document that
we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this notice, will be
available for public inspection on
http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Corpus Christi Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

You may obtain copies of the revised
proposed rule, the DEA, and the draft
environmental assessment on the
Internet at http://www.regulations.gov,
or by mail from the Corpus Christi
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Background

The piping plover was listed as
endangered in the Great Lakes
watershed and threatened elsewhere in
its range on December 11, 1985 (50 FR
50726); critical habitat was not
designated at the time of listing. On July
10, 2001, we designated 137 areas along
the coasts of North Carolina, South
Carolina, Georgia, Florida, Alabama,
Mississippi, Louisiana, and Texas as
critical habitat for the wintering
population of the piping plover (66 FR
36038). On March 20, 2006, the Texas
General Land Office filed suit against
the Service challenging designation of
19 of 37 units of critical habitat along
the Texas coast. In a July 26, 2006,
stipulated settlement agreement and
court order, the court vacated and

remanded the designation of Units 3, 4,
7,8,9,10, 14, 15, 16, 17, 18, 19, 22, 23,
27, 28, 31, 32, and 33 for us develop a
new rule. The settlement stipulated that,
if prudent, a proposed rule would be
submitted to the Federal Register for
publication on or before May 8, 2008,
and a final rule by May 8, 2009.

On May 20, 2008, we published a
proposed rule (73 FR 29294) to revise
designation for 18 of the 19 vacated
units of critical habitat for wintering
piping plovers in Texas; we did not re-
propose Unit TX-17 for designation.
(Please refer to our proposed rule for the
reason why lands within this unit were
not reproposed.) The proposed revised
critical habitat is located along nine
coastal Texas counties (Cameron,
Willacy, Kenedy, Kleberg, Nueces,
Aransas, Calhoun, Matagorda, and
Brazoria), totaling approximately
138,881 acres (ac) (56,206 hectares (ha)).
Units that were not vacated remain as
described in the 2001 final designation.

In our 2008 revised proposed rule, we
also stated that we intend to consider
the possible exclusion of federally
owned National Wildlife Refuge lands
in units TX-3, TX-4, TX-16, TX-18,
TX-19, and TX-31 from the final
critical habitat designation under
section 4(b)(2) of the Act. These lands
are to be covered under Comprehensive
Conservation Plans (CCPs) that are
currently being drafted. We will further
consider the possible exclusion of the
areas covered by the CCPs being drafted
once the drafts are released and if they
are released within a timeframe that is
reasonable for evaluation for this final
designation. We will also consider
exclusions of any other areas identified
in the proposed rule, based on
comments we receive and our
assessments of the benefits of inclusion
and the benefits of exclusion of those
areas.

The 18 proposed revised units
constitute our best assessment of those
areas containing features essential to the
conservation of the species. We will
submit for publication in the Federal
Register a final revised critical habitat
designation for the wintering population
of the piping plover on or before May
8, 2009.

Also, we acknowledge that Hurricane
lke, which struck the Texas coast on
September 13, 2008, may have
rearranged some critical habitat features
essential to the species. We have
reviewed recent information, including
imagery available from the National

Oceanic and Atmospheric
Administration, and found little or no
effect of the hurricane on the proposed
designated areas. We are requesting
additional information from the public
on possible changes due to Hurricane
Ike.

Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection, and
specific areas outside the geographic
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species. If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.
Federal agencies proposing actions
affecting areas designated as critical
habitat must consult with us on the
effects of their proposed actions, under
section 7(a)(2) of the Act.

Under section 4(b)(2) of the Act, we
may exclude an area from critical
habitat if we determine that the benefits
of such exclusion outweigh the benefits
of including that particular area as
critical habitat, unless failure to
designate that specific area as critical
habitat will result in the extinction of
the species. We may exclude an area
from designated critical habitat based on
economic impacts, national security, or
any other relevant impact.

Corrected Area Estimates for Vacated
Critical Habitat Units

By this notice, we are notifying the
public of a correction in area estimates
vacated by the court. In our 2008
proposed revised critical habitat
designation, we published a table (Table
1) showing the number of acres
(hectares) in each unit vacated by the
court and the area proposed for those
units. The area estimates for the vacated
units were incorrect. We have revised
Table 1 with the correct acres (hectares)
that were published in the July 10, 2001,
rule designating critical habitat for the
wintering population of the piping
plover in eight Southeastern states (66
FR 36038). The total acreage proposed
remains unchanged.
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TABLE 1—ACRES (HECTARES) OF VACATED AND PROPOSED REVISED CRITICAL
POPULATION OF THE PIPING PLOVER IN TEXA

HABITAT UNITS FOR THE WINTERING
S

Unit

Acres (hectares)
Vacated Proposed

26,983 (10,924) 107,673 (43,574)
12,307 (4,980) 17,218 (6,969)
104 (42) 295 (120)
239 (97) 620 (251)
323 (130) 171 (69)
216 (87) 344 (139)
481 (194) 590 (239)
1,106 (447) 805 (325)
463 (187) 1,376 (557)
14 (5) 1
7,539 (3,051) 2,467 (999)
976 (395) 2,419 (979)
1,114 (450) 545 (221)
769 (311) 1,808 (732)
728 (295) 906 (367)
321 (129) 478 (193)
410 (166) 399 (161)
269 (108) 555 (225)
388 (157) 212 (86)
54,750 (22,155) 138,881 (56,206)

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact on national security, or any
other relevant impact of specifying any
particular area as critical habitat. We
have prepared a DEA of the proposed
revised critical habitat designation
based on our May 20, 2008, proposed
revised rule to designate critical habitat
for the wintering piping plover in Texas.

The purpose of the DEA is describe
and, if possible, quantify the baseline
and incremental economic impacts of
all potential conservation efforts for the
wintering piping plover in Texas in the
proposed revised units. Baseline
impacts represent the existing state of
regulation prior to the designation of
critical habitat and include the potential
economic impacts of all actions relating
to the conservation of the wintering
piping plover already accorded the
species under the Federal listing
(including costs associated with
sections 4, 7, and 10 of the Act) and
other Federal, State, and local laws that
aid habitat conservation in the study
area. Baseline costs will occur
regardless of whether we designate
critical habitat. Incremental impacts are
those potential future economic impacts
of conservation actions relating to the
designations of critical habitat; these
impacts would not be expected to occur
without the designation of critical

habitat for the wintering piping plover.
The DEA describes economic impacts of
wintering piping plover conservation
efforts on the following categories of
activity: (1) Oil and gas development
activities, (2) residential and
commercial development, (3) recreation,
and (4) marine construction and other
activities. In addition, analysis of the
estimated baseline and incremental
impacts include administrative costs of
section 7 compliance for all affected
activities.

The DEA estimates total pre-
designation baseline impacts (1985 to
2007) for all 18 proposed revised units
to be equivalent to a present value of
$1.7 to $3.6 million, assuming a 3
percent discount rate, and $2.6 to $5.4
million, assuming a 7 percent discount
rate. Post-designation baseline impacts
(2009 to 2028) for all proposed revised
units are estimated to be $0.2 to $1.2
million annually, assuming a 3 percent
discount rate, and $0.2 to $1.3 million
annually, assuming a 7 percent discount
rate. Oil and gas industry impacts
represent 40 percent of the total high-
end, post-designation baseline costs.

The post-designation incremental
impacts (2009 to 2028) for all proposed
revised units are estimated to range
from $0.6 to $4.9 million annually,
assuming a 3 percent discount rate, and
$0.6 to $5.1 million annually, assuming
a 7 percent discount rate. The majority
of incremental impacts associated with
the proposed revised rule (98 percent)
are anticipated to be associated with oil
and gas development activities.

However, no incremental impacts were
associated with seismic survey efforts
related to those activities. Due to the
short-term nature of those impacts, the
DEA assigns any costs of seismic survey
efforts attributable to plover
conservation to the baseline, as those
costs would be incurred regardless of
the designation of critical habitat.

Because oil and gas development
activities make up such a large
percentage of the estimated incremental
impacts associated with the proposed
revised rule, we are specifically seeking
comment on whether the estimates in
the DEA are sufficiently reliable to be
useful in assessing the benefits of
including or excluding particular areas
from the final designation. As noted in
the DEA, the level oil and gas activities
generally are highly variable, in part due
to fluctuations in the price of oil and
gas. Even more difficult to predict is the
precise location of oil and gas activities.
The figures in the DEA are based on a
variety of assumptions, which may turn
out not to be true. In particular, the DEA
assumes that the number of wells
drilled in the next twenty years will be
exactly correlated with the wells drilled
over the last eighteen years. In addition,
the DEA assumes that the distribution of
new wells across the proposed critical
habitat units will be identical to that of
the last eighteen years. To the extent
that these assumptions turn out to be
incorrect, the cost figures per unit will
also be incorrect. We note that it is
likely that the reliability of past activity
as a surrogate for future activity will
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decrease over time. Thus, it may be
more likely that oil and gas activity over
the next five years will more closely
resemble the last eighteen years than
will the entire twenty-year period used
in the DEA.

Due to the uncertainty of the
conclusions of the DEA with respect to
oil and gas activities, we also are
specifically asking for information that
would allow us to make a more reliable
prediction of the impacts on future oil
and gas development of designation of
any particular area as critical habitat.

The DEA considers the potential
economic effects of all actions relating
to the conservation of the wintering
piping plover in Texas over the next 20
years, including costs associated with
sections 4, 7, and 10 of the Act, as well
as costs attributable to the designation
of critical habitat. The DEA further
considers the economic effects of
protective measures taken as a result of
other Federal, State, and local laws that
aid habitat conservation for the species
in areas containing features essential to
the conservation of the species.

The DEA considers both economic
efficiency and distributional effects. In
the case of habitat conservation,
efficiency effects generally reflect the
“opportunity costs’ associated with the
commitment of resources to comply
with habitat protection measures (such
as lost economic opportunities
associated with restrictions on land
use). The DEA also addresses how
potential economic impacts are likely to
be distributed, including an assessment
of any local or regional impacts of
habitat conservation and the potential
effects of conservation activities on
small entities and the energy industry.
The DEA measures lost economic
efficiency associated with residential
and commercial development and
public projects and activities, such as
economic impacts on water
management and transportation
projects, Federal lands, small entities,
and the energy industry. Decision-
makers can use this information to
assess whether the effects of the
designation might unduly burden a
particular group or economic sector.

Finally, the DEA looks retrospectively
at costs that have been incurred since
we listed the piping plover as
threatened on December 11, 1985, and
considers those costs that may occur in
the 20 years following the revised
designation of critical habitat.

As stated earlier, we are soliciting
data and comments from the public on
this DEA, our draft environmental
assessment, and on all aspects of the
revised proposed rule and our amended
determinations. A copy of the DEA is

available on http://www.regulations.gov
or by contacting the person listed under
FOR FURTHER INFORMATION CONTACT. We
may revise the proposal, or its
supporting documents, to incorporate or
address new information received
during the comment period. Our
supporting record will reflect any new
information used in making the final
designation. In particular, we may
exclude an area from critical habitat if
we determine that the benefits of
excluding the area outweigh the benefits
of including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

National Environmental Policy Act
(NEPA)

It is our position that, outside the
Jurisdiction of the Tenth Federal
Circuit, we do not need to prepare
environmental analyses as defined by
NEPA (42 U.S.C. 4321 et seq.) in
connection with designating critical
habitat under the ESA. We published a
notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244). This
assertion was upheld by the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995)). However, a
court ruling in Cape Hatteras Access
Preservation Alliance v. U.S.
Department of Interior (344 F. Supp. 2d
108 (D.D.C. 2004)) ordered us to revise
the critical habitat designation for
wintering piping plovers in North
Carolina and to prepare an
environmental analysis of the proposed
revised designation. To comply with
that court’s order, we prepared an
environmental assessment for that
action under NEPA as implemented by
the Council on Environmental Quality
regulations (40 CFR 1500-1508) and
according to the Department of the
Interior’s NEPA procedures. As an
exercise of our discretion, we have
chosen to prepare an environmental
assessment for the proposed revised
critical habitat designation for the
wintering population of the piping
plover in Texas. The draft
environmental assessment is based on
the May 2008 proposed rule. The scope
of the draft environmental assessment
includes an evaluation of the impact of
the proposed designation of the 18
revised critical habitat units for the
wintering population of the piping
plover in Texas. The draft
environmental assessment presents the
purpose of and need for critical habitat
designation, the No Action and
Preferred alternatives, and an evaluation
of the direct, indirect, and cumulative
effects of the alternatives.

The environmental assessment will be
used by the Service to determine if
critical habitat should be revised as
proposed, if the Action Alternative
requires refinement, or if further
analyses are needed through preparation
of an Environmental Impact Statement.
If the Action Alternative is selected as
described, or with minimal changes,
and no further environmental analyses
are needed, then the Service will
conclude the NEPA process by issuing
a Finding of No Significant Impact.

As stated earlier, we solicit data and
comments from the public on this draft
environmental assessment, as well as on
all other aspects of the proposed
revision. A copy of the draft
environmental assessment is available
on http://www.regulations.gov or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT. We may
revise the proposal, or its supporting
documents, to incorporate or address
new information received during the
comment period.

Required Determinations—Amended

In our May 20, 2008, proposed rule,
we indicated that we would defer our
determination of compliance with
several statutes and Executive Orders
until the information concerning
potential economic impacts of the
designation and potential effects on
landowners and stakeholders was
available in the DEA. We have now
made use of the DEA to make our
determinations. In this document we
affirm the information contained in the
proposed rule concerning Executive
Order (E.O.) 13132, E.O. 12988, the
Paperwork Reduction Act, and the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
based on the information within the
DEA, we revise our required
determinations concerning E.O. 12866,
the Regulatory Flexibility Act, E.O.
13211 (Energy, Supply, Distribution,
and Use), the Unfunded Mandates
Reform Act, and E.O. 12630 (Takings).

Regulatory Planning and Review (E.O.
12866)

The Office of Management and Budget
(OMB) has determined that this
proposed revised rule is not significant
and has not reviewed this rule under
Executive Order 12866 (E.O. 12866).
OMB bases its determination upon the
following four criteria:

(a) Whether the rule will have an
annual economic effect of $100 million
or more on the economy or adversely
affect an economic sector, productivity,
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jobs, the environment, or other units of
the government.

(b) Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule will raise novel
legal or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
802(2) (SBREFA)), whenever an agency
is required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small governmental jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based on our DEA of the proposed
revised designation, we provide our
analysis for determining whether the
proposed rule would result in a
significant economic impact on a
substantial number of small entities.
Based on comments we receive, we may
revise this analysis as part of our final
rulemaking.

According to the Small Business
Administration (SBA), small entities
include small organizations, such as
independent nonprofit organizations,
and small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term significant economic

impact is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed revised
critical habitat designation for wintering
piping plovers in Texas would affect a
substantial number of small entities, we
considered the number of affected small
entities within particular types of
economic activities (e.g., residential and
commercial development, agriculture,
oil and gas production). In order to
determine whether it is appropriate for
our agency to certify that this rule
would not have a significant impact on
a substantial number of small entities,
we consider each industry or category
individually. In estimating the numbers
of small entities potentially affected, we
also consider whether their activities
have any Federal involvement. Critical
habitat designation will not affect
activities that do not have any Federal
involvement; designation of critical
habitat affects activities conducted,
funded, permitted, or authorized by
Federal agencies.

If we finalize this proposed revised
critical habitat designation, Federal
agencies must consult with us under
section 7 of the Act if their activities
may affect critical habitat. Consultations
to avoid the destruction or adverse
modification of critical habitat would be
incorporated into the existing
consultation process.

In the DEA, we evaluated the
potential economic effects on small
business entities resulting from the
implementation of conservation actions
related to the proposed revision to
critical habitat for the wintering
population of the piping plover in
Texas. The DEA identifies the estimated
incremental impacts associated with the
proposed rulemaking as described in
chapters 2 through 6, and evaluates the
potential for economic impacts related
to activity categories including oil and
gas activities, residential and
commercial development, recreation
activities, and marine construction and
other activities. The DEA concludes that
small oil and gas businesses are unlikely
to be involved in future oil and gas
projects over the next 20 years because
currently they represent only 2 percent
of the oil and gas industry in that area.
Few economic impacts on recreational
beach use are anticipated with the
majority of the impacts borne by cities
carrying out beach maintenance
activities. Only two of the cities in the
affected area, Port Aransas and South
Padre Island, are small enough to be
considered small entities under
SBREFA. Annually, the impacts related
to beach maintenance activities for these
two cities are estimated to be $5,850 to

$9,290 because these maintenance
activities require permits from the U.S.
Army Corps of Engineers, resulting in
the Service entering into section 7
consultations with that Federal agency.
Thus, most of the increased impacts on
beach maintenance activities will not be
borne by Port Aransas and South Padre
Island. Over the next 20 years, the
economic impact of designating critical
habitat to small residential and
commercial developers is estimated to
range from $10 to $337 annually.
Overall, small business entities are
expected to incur some costs; however,
we do not expect those costs to have a
significant impact on those small
entities.

In summary, we have considered
whether the proposed revised rule
would result in a significant economic
impact on a substantial number of small
entities. For the above reasons and
based on currently available
information, we believe that, if
promulgated, this revised proposed rule
would not have a significant economic
impact on a substantial number of small
entities. Therefore, an initial regulatory
flexibility analysis is not required.

Executive Order 13211—Energy Supply,
Distribution, or Use

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. OMB’s guidance for
implementing this Executive Order
outlines nine outcomes that may
constitute “‘a significant adverse effect”
when compared to no regulatory action.
The DEA (Appendix A) finds that three
of these criteria are relevant to this
analysis: (1) Reductions in crude oil
supply in excess of 10,000 barrels per
day; (2) reductions in natural gas
production in excess of 25 million Mcf
per year; and (3) increases in the cost of
energy production in excess of one
percent. Based on conservative
estimates derived from 2007 production
rates, the DEA estimates the maximum
amount of oil production that could be
affected by the critical habitat
designation is 282 barrels of oil per day
and the maximum amount of natural gas
production that could be affected by the
critical habitat designation is 3.4 million
Mcf per year. Both amounts are well
below the respective thresholds in the
OMB guidance. In addition, the DEA
estimates that the relatively minor costs
of project modifications ($0.2 million to
$1.8 million per well) are unlikely to
increase energy costs by more than one
percent. Thus, we do not expect the
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incremental impacts associated with
critical habitat designation for the
wintering population of the piping
plover in Texas to be of sufficient
magnitude to affect energy production
or delivery, and the energy-related
impacts are not considered a
“significant adverse effect.” As such, we
do not expect that, if made final, the
proposed revised designation of critical
habitat for the wintering population of
the piping plover in Texas to
significantly affect energy supplies,
distribution, or use, and a Statement of
Energy Effects is not required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501),
we make the following findings:

(a) This rule would not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
tribal governments, or the private sector,
and includes both “Federal
intergovernmental mandates’ and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). ““Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal
governments,” with two exceptions. It
excludes “a condition of federal
assistance.” It also excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “‘place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or tribal
governments “‘lack authority” to adjust
accordingly. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

Critical habitat designation does not
impose a legally binding duty on non-
Federal Government entities or private
parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. Designation of
critical habitat may indirectly impact
non-Federal entities that receive Federal
funding, assistance, permits, or that

otherwise require approval or
authorization from a Federal agency.
However, the legally binding duty to
avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply; nor would
critical habitat shift the costs of the large
entitlement programs listed above onto
State governments.

(b) We do not believe that this rule
would significantly or uniquely affect
small governments because it will not
produce a Federal mandate of $100
million or greater in any year; that is, it
is not a “‘significant regulatory action”
under the Unfunded Mandates Reform
Act. The proposed revised designation
of critical habitat imposes no obligations
on State or local governments. By
definition, Federal agencies are not
considered small entities, although the
activities they fund or permit may be
proposed or carried out by small
entities. As such, a Small Government
Agency Plan is not required.

Executive Order 12630—Takings

In accordance with E.O. 12630
(“Government Actions and Interference
with Constitutionally Protected Private
Property Rights”), we have analyzed the
potential takings implications of
proposing revised critical habitat for the
wintering population of the piping
plover in Texas in a takings
implications assessment. Our takings
implications assessment concludes that
this proposed revision to critical habitat
for the wintering populations of piping
plover in Texas does not pose
significant takings implications.

References Cited

A complete list of all references we
cited in the proposed revised rule and
this rulemaking is available on the
Internet at http://www.regulations.gov
or by contacting the Corpus Christi
Ecological Services Field Office (see FOR
FURTHER INFORMATION section).
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The primary authors of this
rulemaking are staff members of the
Corpus Christi Ecological Services Field
Office.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: November 25, 2008.
David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E8—-28752 Filed 12—-8-08; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226
RIN 0648-AV74

Endangered and Threatened Species;
Critical Habitat for the Endangered
Distinct Population Segment of
Smalltooth Sawfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of two public hearings.

SUMMARY: We, NMFES, will hold two
public hearings in Florida in January of
2009, to receive public comments on the
proposal to designate critical habitat for
the endangered U.S. distinct population
segment (DPS) of smalltooth sawfish
that published on November 20, 2008.

DATES: The hearings will be held from
7 to 9 p.m. on January 5, 2009, in
Naples, FL and on January 14, 2009, in
Cape Coral, FL.

ADDRESSES: The January 5, 2009,
hearing will be held at the Port of the
Islands Hotel, 25000 Tamiami Trail E,
Naples, FL; and the January 14, 2009,
hearing will be held at the Hampton Inn
and Suites, 619 SE 47t Terrace, Cape
Coral, FL.

You may also submit comments,
identified by the Regulatory Information
Number (RIN) 0648—-AV74, by any of the
following methods:

Mail: Assistant Regional
Administrator, Protected Resources
Division, NMFS, Southeast Regional
Office, 263 13th Avenue South, St.
Petersburg, FL 33701.

Facsimile (fax) to: 727-824-5309.

Electronic Submissions: Submit all
electronic comments to
www.regulations.gov by clicking on
“Search for Dockets” at the top of the
screen, then entering the RIN in the
“RIN” field and clicking the “Submit”
tab.

Instructions: All comments received
are considered part of the public record
and will generally be posted to http://
www.regulations.gov. All Personal
Identifying Information (i.e., name,
address, etc.) voluntarily submitted may
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be publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments. Please provide
electronic attachments using Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only. All comments
must be received by midnight EST on
January 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Shelley Norton, NMFS, Southeast
Regional Office, at 727-824-5312; or
Lisa Manning, NMFS, Office of
Protected Resources, at 301-713-1401.
SUPPLEMENTARY INFORMATION:

Background

On November 20, 2008, we published
a proposed rule (73 FR 70290) to
designate critical habitat for the
endangered U.S. DPS of smalltooth
sawfish. We stated that we would hold
public hearings on the proposed
designation. NMFS will accept oral
comments on the proposed critical
habitat designation at the two public
hearings mentioned in the ““Dates”
section of this notice.

Special Accommodations

These hearings are physically
accessible to people with disabilities.

Requests for sign language
interpretation or other auxiliary aids
should be directed to Shelley Norton at
(727) 824-5312 at least 7 working days
prior to the hearing date.

Authority: 16 U.S.C. 1531 et seq.

Dated: December 3, 2008.
P. Michael Payne,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. E8—-29134 Filed 12—-8-08; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 3, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA_Submission@
OMB.EOP.GOV or fax (202) 395-5806
and to Departmental Clearance Office,
USDA, OCIO, Mail Stop 7602,
Washington, DC 20250-7602.
Comments regarding these information
collections are best assured of having
their full effect if received within 30
days of this notification. Copies of the
submission(s) may be obtained by
calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Evaluation of the Birth Month
Breastfeeding Changes to the WIC Food
Packages Study.

OMB Control Number: 0584-NEW.

Summary of Collection: The Special
Supplemental Nutrition Program for
Women, Infants and Children (WIC), (42
U.S.C. 1786) provides low-income
pregnant, breastfeeding, and postpartum
women, infants, and children up to age
five with nutritious supplemental foods.
An Interim Rule was published on
December 6, 2007 revising the WIC food
packages to align them with the 2005
Dietary Guidelines for Americans and
Infant feeding practice guidelines of the
American Academy of Pediatrics. The
revised food packages for infants and
women were designed to strengthen
WIC’s breastfeeding promotion efforts
and provide additional incentives to
assist mothers in making the decision to
start and continue breastfeeding.

Need and Use of the Information: FNS
has designed a study to collect and
analyze data to evaluate the impacts that
the regulatory changes to WIC food
packages have on the incidence,
duration, and intensity of breastfeeding.
The overarching objective is to assess
the effects of the WIC food package
Interim Rule to be implemented by local
WIC agencies for the first month and
subsequent months postpartum. The
collected data will cover the following:
Food package choices, breastfeeding
initiation, breastfeeding duration,
breastfeeding intensity, local WIC
agency implementation, and WIC
participation.

Description of Respondents: State,
Local, or Tribal Government;
Individuals or households.

Number of Respondents: 1,920.

Frequency of Responses: Report:
Other (one-time).

Total Burden Hours: 1,024.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—29042 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 3, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_OIRA_
Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Cooperative State Research, Education,
and Extension Service

Title: Children, Youth, and Families
at Risk (CYFAR) Year End Report.

OMB Control Number: 0524-0043.

Summary of Collection: The Children,
Youth, and Families at Risk (CYFAR)
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funding program supports community-
based programs serving children, youth,
and families in at risk environments.
CYFAR funds are intended to support
the development of high quality,
effective programs based on research
and to document the impact of these
programs on intended audiences which
are children, youth, and families in at-
risk environments. The CYFAR Year
End Report collects demographic and
impact data from each community site,
which is used by the Cooperative State
Research, Education, and Extension
Service (CSREES). Funding for the
CYFAR is authorized under section 3(d)
of the Smith-Lever Act (7 U.S.C. 341 et
seq.), as amended and other relevant
authorizing legislation, which provides
jurisdictional basis for the establishment
and operation of extension educational
work for the benefit of youth and
families in communities.

Need and Use of the Information: The
purpose of the CYFAR Year End Report
is to collect the demographic and
impact data from each community site
in order to evaluate the impact of the
programs on intended audiences. The
CYFAR data is also used to respond to
requests for impact information from
Congress, the White House, and other
Federal agencies. Data from the CYFAR
annual reports is used to refine and
improve program focus and
effectiveness. Without the information
CSREES would not be able to verify if
CYFAR programs are reaching at risk,
low-income audiences.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 51.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 16,422.

Cooperative State Research, Education,
and Extension Service

Title: Expanded Food and Nutrition
Education Program (EFNEP).

OMB Control Number: 0524-0044.

Summary of Collection: The
Department of Agriculture’s Cooperative
State Research, Education, and
Extension Service (CSREES), Expanded
Food and Nutrition Education Program
(EFNEP) is a unique program that began
in 1969. It is designed to reach limited
resource audiences—especially youth
and families with young children.
EFNEP operates in all 50 states and in
American Samoa, Guam, Micronesia,
Northern Marianas, Puerto Rico, and the
Virgin Islands. Extension professionals
train and supervise paraprofessionals
and volunteers who teach food and
nutrition information and skills to
families and youth with limited
financial resources.

Need and Use of the Information:
CSREES will collect information using
Nutrition Education Evaluation and
Reporting System (NEERS), which is an
integrated database system that stores
information on: (1) Adult program
participants, their family structure and
dietary practices; (2) youth group
participants; and (3) staff. NEERS
replaces the Evaluation and Reporting
System (ERS). Without the information
it would be extremely difficult for the
national office to compare, assess, and
analyze the effectiveness and the impact
of EFNEP without the annual collection
of data.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 74.

Frequency of Responses:
Recordkeeping; Reporting: Annually.

Total Burden Hours: 91,982.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8-29043 Filed 12—8-08; 8:45 am]
BILLING CODE 3410-09-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request; Correction

December 3, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured

of having their full effect if received
within 30 days of this notification.

Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may nhot conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

The following notice that published
in the Federal Register on Monday,
November 24, 2008 (Volume 73, No.
227, page 70954), contained an error in
the total burden hours. The correct total
is 1,020 burden hours not the 541
burden hours originally published in
the notice.

Forest Service

Title: Southern Appalachian Forest
Management Survey.
OMB Control Number: 0596—New.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—29046 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 4, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_OIRA,;_
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Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Cooperative State Research, Education,
and Extension Service

Title: CSREES Proposal Review
Process.

OMB Control Number: 0524-0041.

Summary of Collection: The
Cooperative State Research, Education,
and Extension Service (CSREES) is
responsible for performing a review of
proposals submitted to CSREES
competitive awards programs in
accordance with section 103(a) of the
Agricultural Research, Extension, and
Education Reform Act, of 1998, 7 U.S.C.
7613(a). Reviews are undertaken to
ensure that projects supported by
CSREES are of high quality and are
consistent with the goals and
requirements of the funding program.
Proposals submitted to CSREES undergo
a programmatic evaluation to determine
worthiness of Federal support. The
evaluations consist of a peer panel
review and may also entail an
assessment by Federal employees.
CSREES will collect information using
the “Proposal Review Sheet” or the
“Reviewer Worksheet”’, and a Reviewer
Questionnaire.

Need and Use of the Information: The
collected information from the
evaluations is used to support CSREES
grant programs. CSREES uses the results
of each proposal to determine whether
a proposal should be declined or
recommended for award. If this
information is not collected, it would be
difficult for a review panel and CSREES
staff to determine which projects
warrant funding, or identify appropriate
qualified reviewers. In addition, Federal
grants staff and auditors could not
assess the quality or integrity of the
review, and the writer of the application
would not benefit from any feedback on
why the application was funded or not.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit; Individuals or households;
Federal Government; State, Local or
Tribal Government; Farms.

Number of Respondents: 12,600.

Frequency of Responses: Reporting:
On occasion; Annually.

Total Burden Hours: 78,650.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—29092 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-09-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 4, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_OIRA _
Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—-
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Grain Inspection, Packers and
Stockyard Administration

Title: Export Inspection and Weighing
Waiver for High Quality Specialty
Grains Transported in Containers.

OMB Control Number: 0580-0022.
Summary of Collection: The United
States Grain Standards Act, as amended

(7 U.S.C. 71-87) (USGSA), with few
exceptions, requires that all grain
shipped from the United States must be
officially inspected and weighed. The
Grain Inspection, Packers and
Stockyards Administration (GIPSA)
amended section 7 CFR 800.18 of the
regulations to waive the mandatory
inspection and weighing requirements
of the USGSA for high quality specialty
grain exported in containers. GIPSA
established this waiver to facilitate the
marketing of high quality specialty grain
exported in containers.

Need and Use of the Information: To
comply with the waiver of the
mandatory inspection and weighing
requirements, GIPSA requires exporters
of high quality specialty grain to
maintain records generated during the
normal course of business that pertain
to these shipments and make these
documents available to GIPSA upon
request for review or copying purposes.
These records are maintained for a
period of 3 years. This requirement is
essential to ensure exporters of high
quality specialty grain in containers
comply with the waiver requirements.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 40.

Frequency of Responses:
Recordkeeping.

Total Burden Hours: 240.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—29094 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-TM-08-0092; TM—-08-15]

Notice of Funds Availability (NOFA)
Inviting Applications for the Federal-
State Marketing Improvement Program
(FSMIP)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) announces the
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availability of approximately $1.3
million in competitive grant funds for
fiscal year 2009, subject to final
appropriation action by Congress, which
would enable States to explore new
market opportunities for U.S. food and
agricultural products and to encourage
research and innovation aimed at
improving the efficiency and
performance of the U.S. marketing
system. Eligible applicants include State
departments of agriculture, State
agricultural experiment stations, and
other appropriate State Agencies.
Applicants are encouraged to involve
industry groups, academia, community-
based organizations, and other
stakeholders in developing proposals
and conducting projects. In accordance
with the Paperwork Reduction Act of
1995, the information collection
requirements have been previously
approved by OMB under 0581-0240,
Federal-State Marketing Improvement
Program (FSMIP).

DATES: Proposals will be accepted
through February 11, 2009.

ADDRESSES: Submit proposals and other
required documents to: FSMIP Staff
Officer, Transportation and Marketing
Programs, Agricultural Marketing
Service (AMS), U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Room 2646 South
Building, Washington, DC 20250;
telephone (202) 720-8043; e-mail
janise.zygmont@usda.gov.

FOR FURTHER INFORMATION CONTACT:
Janise Zygmont, FSMIP Staff Officer;
telephone (202) 720-8043; fax (202)
690-4948; or e-mail
janise.zygmont@usda.gov.

SUPPLEMENTARY INFORMATION: FSMIP is
authorized under Section 204(b) of the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.). FSMIP provides
matching grants on a competitive basis
to enable States to explore new market
opportunities for U.S. food and
agricultural products and to encourage
research and innovation aimed at
improving the efficiency and
performance of the U.S. marketing
system. Eligible applicants include State
departments of agriculture, State
agricultural experiment stations, and
other appropriate State Agencies. Other
organizations interested in participating
in this program should contact their
State Department of Agriculture’s
Marketing Division. State agencies
specifically named under the
authorizing legislation should assume
the lead role in FSMIP projects, and use
cooperative or contractual linkages with
other agencies, universities, institutions,
and producer, industry or community-

based organizations as appropriate.
Multi-State projects are encouraged as
long as one State assumes the
coordinating role, using appropriate
cooperative arrangements with the other
States involved. Applicants other than
State Departments of Agriculture and
State agricultural experiment stations
may wish to include with their
applications an explanation of how they
meet the definition of “‘other
appropriate State agency.”

Proposals must be accompanied by
completed Standard Forms (SF) 424 and
424A. AMS will not approve the use of
FSMIP funds for advertising or, with
limited exceptions, for the purchase of
equipment. Detailed program guidelines
may be obtained from the contact listed
above, and are available at the FSMIP
Web site: http://www.ams.usda.gov/
FSMIP.

Background

FSMIP funds a wide range of applied
research projects that address barriers,
challenges, and opportunities in
marketing, transportation, and
distribution of U.S. food and
agricultural products domestically and
internationally.

Eligible agricultural categories
include livestock, livestock products,
food and feed crops, fish and shellfish,
horticulture, viticulture, apiary, and
forest products and processed or
manufactured products derived from
such commodities. Reflecting the
growing diversity of U.S. agriculture, in
recent years, FSMIP has funded projects
dealing with nutraceuticals, bioenergy,
compost, and products made from
agricultural residues.

Proposals may deal with barriers,
challenges, or opportunities manifesting
at any stage of the marketing chain
including direct, wholesale, and retail.
Proposals may involve small, medium,
or large scale agricultural entities but
should potentially benefit multiple
producers or agribusinesses. Proprietary
proposals that benefit one business or
individual will not be considered.

Proposals that address issues of
importance at the State, regional or
national level are appropriate for
FSMIP. FSMIP also seeks unique
proposals on a smaller scale that may
serve as pilot projects or case studies
useful as a model for other States. Of
particular interest are proposals that
reflect a collaborative approach among
the States, academia, the farm sector
and other appropriate entities and
stakeholders. FSMIP’s enabling
legislation authorizes projects to:

e Determine the best methods for
processing, preparing for market,
packing, handling, transporting, storing,

distributing, and marketing agricultural
products.

¢ Determine the costs of marketing
agricultural products in their various
forms and through various channels.

e Assist in the development of more
efficient marketing methods, practices,
and facilities to bring about more
efficient and orderly marketing, and
reduce the price spread between the
producer and the consumer.

¢ Develop and improve standards of
quality, condition, quantity, grade, and
packaging in order to encourage
uniformity and consistency in
commercial practices.

o Eliminate artificial barriers to the
free movement of agricultural products
in commercial channels.

e Foster new/expanded domestic/
foreign markets and new/expanded uses
of agricultural products.

e Collect and disseminate marketing
information to anticipate and meet
consumer requirements, maintain farm
income, and balance production and
utilization.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the FSMIP
information collection requirements
were previously approved by the Office
of Management and Budget (OMB) and
were assigned OMB control number
0581-0240.

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public with the option of
submitted information or transacting
business electronically to the maximum
extent possible.

How To Submit Proposals and
Applications

Applicants have the option of
submitting FSMIP applications
electronically through the Federal grants
Web site, http://www.grants.gov instead
of mailing hard copy documents.
Applicants considering the electronic
application option are strongly urged to
familiarize themselves with the Federal
grants Web site well before the
application deadline and to begin the
application process before the deadline.
Additional details about the FSMIP
application process for all applicants are
available at the FSMIP Web site:
http://www.ams.usda.gov/FSMIP.

FSMIP is listed in the ““Catalog of
Federal Domestic Assistance’” under
number 10.156 and subject agencies
must adhere to Title VI of the Civil
Rights Act of 1964, which bars
discrimination in all Federally assisted
programs.
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Authority: 7 U.S.C. 1621-1627.

Dated: December 3, 2008.
James E. Link,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8—29044 Filed 12—8-08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS—2008-0133]

Notice of Request for Extension of
Approval of an Information Collection;
PPQ Form 816; Contract Pilot and
Aircraft Acceptance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection for contract pilot
and aircraft acceptance associated with
Plant Protection and Quarantine
domestic, emergency, and biological
control programs.

DATES: We will consider all comments
that we receive on or before February 9,
20009.

ADDRESSES: You may submit comments
by either of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2008-0133 to submit or view comments
and to view supporting and related
materials available electronically.

o Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0133,
Regulatory Analysis and Development,
PPD, APHIS, Station3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2008-0133.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on contract pilot and
aircraft acceptance, contact Mr. Timothy
Roland, Director, Aircraft and
Equipment Operations, PPQ, APHIS,
22675 N. Moorefield Road, Edinburg,
TX 78541, (956) 580-7270. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: PPQ Form 816; Contract Pilot
and Aircraft Acceptance.

OMB Number: 0579-0298.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act (7
U.S.C. 7701 et seq.) authorizes the
Secretary of Agriculture, either
independently or in cooperation with
States, to carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests and noxious weeds that are
new to or not widely distributed within
the United States. This authority has
been delegated to the Administrator,
Animal and Plant Health Inspection
Service (APHIS).

As part of this mission, the Plant
Protection and Quarantine (PPQ)
program, APHIS, responds to
introductions of plant pests to eradicate,
suppress, or contain them though
various programs in cooperation with
State departments of agriculture and
other government agencies. These
programs may include release through
aerial application of treatments to
control plant pests.

APHIS contracts for these services,
and prior to any aerial applications,
requests certain information from the
contractor and/or contract pilots to
ensure that the work will be done
according to contract specifications.
Among other things, APHIS asks to see
aircraft registration, the aircraft’s
airworthiness certificate, the pilot’s
license, the pilot’s medical certification,
the pilot’s proof of flight review, the
pilot’s pesticide applicator’s license,
and the aircraft logbook. APHIS
transfers information from these
documents to PPQ Form 816, which is
then signed by the APHIS official
collecting the information and the
contractor or contract pilot, indicating
acceptance of the pilot and aircraft for
the job.

We are asking the Office of
Management and Budget (OMB) to

approve our use of this information
collection activity for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 0.25
hours per response.

Respondents: Contractors and/or
pilots of aircraft.

Estimated annual number of
respondents: 15.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 15.

Estimated total annual burden on
respondents: 4 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 3rd day of
December 2008.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8—29084 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Emergency Food Assistance Program;
Availability of Foods for Fiscal Year
2009

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.
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SUMMARY: This notice announces the
surplus and purchased foods that the
Department expects to make available
for donation to States for use in
providing nutrition assistance to the
needy under the Emergency Food
Assistance Program (TEFAP) in Fiscal
Year (FY) 2009. The foods made
available under this notice must, at the
discretion of the State, be distributed to
eligible recipient agencies for use in
preparing meals and/or for distribution
to households for home consumption.
DATES: Effective Date: October 1, 2008.
FOR FURTHER INFORMATION CONTACT:
Lillie Ragan, Assistant Branch Chief,
Policy Branch, Food Distribution
Division, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Alexandria, Virginia
22302-1594 or telephone (703) 305—
2662.

SUPPLEMENTARY INFORMATION: In
accordance with the provisions set forth
in the Emergency Food Assistance Act
of 1983 (EFAA), 7 U.S.C. 7501, et seq.,
and the Food and Nutrition Act of 2008,
7 U.S.C. 2011, et seq., the Department
makes foods available to States for use
in providing nutrition assistance to
those in need through TEFAP. In
accordance with section 214 of the
EFAA, 2 U.S.C. 7515, 60 percent of each
State’s share of TEFAP foods is based on
the number of people with incomes
below the poverty level within the State
and 40 percent on the number of
unemployed persons within the State.
State officials are responsible for
establishing the network through which
the foods will be used by eligible
recipient agencies (ERAS) in providing
nutrition assistance to those in need,
and for allocating foods among those
agencies. States have full discretion in
determining the amount of foods that
will be made available to ERAs for use
in preparing meals and/or for
distribution to households for home
consumption.

The types of foods the Department
expects to make available to States for
distribution through TEFAP in FY 2009
are described below.

Surplus Foods

Surplus foods donated for distribution
under TEFAP are Commodity Credit
Corporation (CCC) foods purchased
under the authority of section 416 of the
Agricultural Act of 1949, 7 U.S.C. 1431
(section 416) and foods purchased
under the surplus removal authority of
section 32 of the Act of August 24, 1935,
7 U.S.C. 612c (section 32). The types of
foods typically purchased under section
416 include dairy, grains, oils, and
peanut products. The types of foods

purchased under section 32 include
meat, poultry, fish, vegetables, dry
beans, juices, and fruits.

In FY 2009, the Department
anticipates that there will be sufficient
guantities of fruit juices, peaches,
chicken products, and cooked pork
patties to support the distribution of
these foods through TEFAP. Other
surplus foods may be made available to
TEFAP throughout the year. The
Department would like to point out that
food acquisitions are based on changing
agricultural market conditions;
therefore, the availability of foods is
subject to change.

Approximately $92.6 million in
surplus foods acquired in FY 2008 are
being delivered to States in FY 2009.
These foods include dried cherries, fruit
nut mix, dates, raisins, frozen peaches,
apple slices, turkey hams, peanut butter,
dried beans (great northern, blackeye,
and pinto), ham, lamb chops and roasts,
dehydrated potatoes, pork patties, and
the following canned items:
Applesauce, apricots, blackeye beans,
carrots, chicken, green beans, juice
(apple, cherry apple, grape, orange,
tomato, and grapefruit), light kidney
beans, pears, peas, plums, pork,
potatoes, refried beans, salmon,
spaghetti sauce, sweet potatoes,
tomatoes, tomato sauce, and vegetarian
beans.

Purchased Foods

In accordance with section 27 of the
Food and Nutrition Act of 2008, 7
U.S.C. 2036, the Secretary is directed to
purchase $250 million worth of foods in
FY 2009 for distribution through
TEFAP. These foods are made available
to States in addition to those surplus
foods which otherwise might be
provided to States for distribution under
TEFAP.

For FY 2009, the Department
anticipates purchasing the following
foods for distribution through TEFAP:
Dehydrated potatoes, frozen ground
beef, frozen whole chicken, frozen ham,
frozen turkey roast, blackeye beans,
great northern beans, light kidney beans,
lima beans, pinto beans, egg mix, large
eggs, lowfat bakery mix, egg noodles,
white and yellow corn grits, spaghetti,
macaroni, oats, peanut butter, roasted
peanuts, rice, whole grain rotini,
vegetable oil, UHT fluid 1% milk, bran
flakes, corn flakes, oat cereal, rice
cereal, corn cereal, and corn and rice
cereal; and the following canned items:
Green beans, blackeye beans, low
sodium kidney beans, refried beans, low
sodium vegetarian beans, carrots, cream
corn, whole kernel corn, peas, sliced
potatoes, pumpkin, low sodium
spaghetti sauce, spinach, sweet

potatoes, tomatoes, diced tomatoes, low
sodium tomato sauce, mixed vegetables,
reduced sodium tomato soup, reduced
sodium vegetable soup, apple juice,
cherry apple juice, grape juice,
grapefruit juice, orange juice, tomato
juice, apricots, applesauce, mixed fruit,
freestone and cling peaches, pears,
plums, beef, beef stew, chicken, pork,
and tuna.

The amounts of each item purchased
will depend on the prices the
Department must pay, as well as the
quantity of each item requested by the
States. Changes in agricultural market
conditions may result in the availability
of additional types of foods or the non-
availability of one or more types listed
above.

Dated: December 2, 2008.
E. Enrique Gomez,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. E8—29090 Filed 12—-8-08; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Shasta County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Shasta County Resource
Advisory Committee (RAC) will meet at
the USDA Service Center in Redding,
California, on January 29, 2009 from
8:30 a.m. to 12 noon. The purpose of
this meeting is to discuss proposed
projects under Title Il of the Secure
Rural Schools and Community Self-
Determination Act of 2008.

DATES: Thursday, January 29, 2009.

ADDRESSES: The meeting will be held at
the USDA Service Center, 3644 Avtech
Parkway, Redding, California 96002.

FOR FURTHER INFORMATION CONTACT:
Resource Advisory Committee
Coordinator John Heibel at (530) 226—
2524 or jheibel@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Public
input sessions will be provided and
individuals will have the opportunity to
address the Shasta County Resource
Advisory Committee.

Dated: December 1, 2008.
Scott G. Armentrout,

Deputy Forest Supervisor, Shasta-Trinity
National Forest.

[FR Doc. E8—-28917 Filed 12—8-08; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE

Forest Service
RIN 0596-AC39
Travel Management Directives; Forest

Service Manual 2350, 7700, and 7710
and Forest Service Handbook 7709.55

AGENCY: Forest Service, USDA.
ACTION: Final directives.

SUMMARY: The Forest Service is
amending internal directives regarding
travel management to make them
consistent with and to facilitate
implementation of the agency’s final
travel management rule. The travel
management rule requires each Forest
Service administrative unit or ranger
district to designate those National
Forest System (NFS) roads, NFS trails,
and areas on NFS lands that are open to
motor vehicle use.

Changes to existing travel
management directives are needed to
provide guidance on implementation of
the travel management rule, to conform
terminology to the rule, to provide
consistent direction on the process of
designating roads, trails, and areas for
motor vehicle use, and to provide
direction on travel analysis.

These final directives consolidate
direction for travel planning for both
NFS roads and NFS trails in Forest
Service Manual (FSM) 7710 and Forest
Service Handbook (FSH) 7709.55. The
final directives rename roads analysis
“travel analysis” and streamline some of
its procedural requirements. In addition,
for purposes of designating roads, trails,
and areas for motor vehicle use, the
final directives expand the scope of
travel analysis to encompass trails and
areas being considered for designation.
Definitions and delegations of authority
for the travel management directives are
found in FSM 7700. Direction for trail
management remains in FSM 2350.
DATES: Effective Date: The final
directives are effective January 7, 2009.
ADDRESSES: The record for these final
directives is available for inspection and
copying at the office of the Director,
Recreation, Heritage, and Volunteer
Resources Staff, USDA, Forest Service,
4th Floor Central, Sidney R. Yates
Federal Building, 1400 Independence
Avenue, SW., Washington, DC, from
8:30 a.m. to 4 p.m., Monday through
Friday, except holidays. Those wishing
to inspect or copy these documents are
encouraged to call Deidre St. Louis at
(202) 205-0931 to facilitate entry into
the building.

FOR FURTHER INFORMATION CONTACT:
Deidre St. Louis, Recreation, Heritage,

and Volunteer Resources Staff, (202)
205-0931.
SUPPLEMENTARY INFORMATION:

Background

On November 9, 2005, the Forest
Service published the travel
management rule, governing use of
motor vehicles on NFS lands. The travel
management rule (36 CFR part 212,
subpart B) requires each administrative
unit or ranger district to designate those
NFS roads, NFS trails, and areas on NFS
lands that are open to motor vehicle use
by vehicle class and, if appropriate, by
time of year. The travel management
rule also requires designated roads,
trails, and areas to be identified on a
motor vehicle use map (MVUM). After
designated roads, trails, and areas have
been identified on an MVUM, motor
vehicle use inconsistent with those
designations is prohibited under 36 CFR
261.13.

The travel management rule combines
regulations governing administration of
the forest transportation system and
regulations governing use of motor
vehicles off NFS roads into part 212,
Travel Management, covering the use of
motor vehicles on NFS lands. The travel
management rule implements Executive
Order (E.O.) 11644 (February 8, 1972),
“Use of Off-Road Vehicles on the Public
Lands,” as amended by E.O. 11989 (May
24, 1977).

Nationally, the Forest Service
manages approximately 280,000 miles
of NFS roads and 47,000 miles of NFS
trails that are open to motor vehicle use.
Other NFS roads and NFS trails are
managed for non-motorized uses or are
closed to all public use. Motor vehicle
routes in the forest transportation
system range from paved roads designed
for all vehicle types, including standard
passenger cars, to single-track trails
used by motorcycles. Many roads
designed for high-clearance vehicles
(such as logging trucks and sport utility
vehicles) are also used by all-terrain
vehicles (ATVs) and other off-highway
vehicles (OHVs) not normally found on
city streets. Almost all NFS trails serve
non-motorized users such as hikers,
bicyclists, and equestrians, alone or in
combination with motorized users. NFS
roads accept non-motorized use as well.

In addition to this managed system of
NFS roads and NFS trails, many
national forests contain user-created
roads and trails. These routes are
usually in areas where cross-country
travel by motor vehicles has been
allowed and sometimes include dense,
braided networks of criss-crossing trail.
There has been no comprehensive
national inventory of user-created routes
(and continuing proliferation of these

routes has made a definitive inventory
difficult), but they are estimated to
number in the tens of thousands of
miles.

Wilderness areas are closed to motor
vehicles by statute, unless the
applicable enabling legislation
authorizes motor vehicle use. On some
national forests and portions of others,
motor vehicle use is restricted by order
to designated routes and areas. On other
national forests, motor vehicle use is not
restricted to designated routes and
areas.

Need for Final Directives

The Forest Service provides internal
direction to field units through its
directive system, consisting of the
Forest Service manuals and Forest
Service handbooks. Directives provide
guidance to field units in implementing
programs established by statute and
regulation. Forest Service directives
establish agency policy for delegations
of authority, consistent definitions of
terms, clear and consistent
interpretation of regulatory language,
and standard processes.

The travel management rule is being
implemented on administrative units
and ranger districts, each of which will
complete the designation process and
publish an MVUM identifying those
NFS roads, NFS trails, and areas on NFS
lands open to motor vehicle use. The
Forest Service plans to complete that
task on all units of the NFS within 4
years of publication of the final rule.

Current policy in the Forest Service
directive system was written prior to the
travel management rule and reflects
previous travel management direction
and terminology. For example, current
directives use the terms “‘classified
road” and “‘unclassified road,” which
were removed by the travel management
rule. Until this policy is updated,
inconsistent terminology may result in
confusion and inconsistent application
of the travel management rule. The final
directives are also needed to provide a
procedural approach to implementing
the travel management rule in
conformance with agency policy on
land management planning,
environmental analysis, roads analysis,
and other requirements of law and
policy.

Some comments on the proposed
travel management rule requested an
opportunity for public input in
development of Agency directives
implementing the travel management
rule.
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Summary of Comments on the Proposed
Directives

The Forest Service published the
proposed travel management directives
in the Federal Register for public notice
and comment on March 9, 2007 (72 FR
10632). The agency received 33
comments from organizations and
individuals. Most comments were
submitted by organizations or their
representatives.

Many comments were editorial,
suggesting minor word changes,
referencing errors, or identifying
inconsistencies between policy
statements. The Forest Service accepted
many of these suggestions in developing
the final directives.

The following iterates the substantive
comments and the agency’s Response.

General Comments and Responses

Comment. Some respondents
suggested adding additional citations
and direction related to laws,
regulations, E.O.s, and directives to the
authority and policy sections in the
final directives. Suggested additions
included references to the National
Historic Preservation Act, Endangered
Species Act, Clean Water Act, and the
Data Quality Act, and statements
addressing the protection of cultural
resources and threatened and
endangered species and prevention of
the introduction of invasive species.

Response. The Forest Service does not
believe that additional references in the
final directives to governing laws,
regulations, E.O.s, or directives are
necessary. There are numerous laws,
regulations, E.O.s, and directives that
govern the Forest Service’s programs.
The purpose of FSM 2353.01, 7701, and
7710.01 and FSH 7709.55, sections
10.03, 20.03, and 30.03, is to reference
those authorities that directly pertain to
travel management and planning. The
Forest Service believes that the final
directives accomplish this purpose.

Comment. Some respondents
commented that some of the sections in
the proposed directives were redundant,
making them difficult to read and
understand.

Response. The agency agrees that
there was redundancy in the proposed
directives and has striven to reduce it by
consolidating definitions and text in the
final directives. For example, the agency
has removed most redundant
information on MVUMs in FSM 7711.3
and FSH 7709.55, section 15 and has
consolidated direction on MVUMs in
FSM 7711.3 and FSH 7709.55, section
15.1.

Comment. Some respondents asked
the agency to provide definitions for the

following terms in the directives:
Sustainable, sustainable access (FSM
7702), fiscally responsible (FSM 7702),
considerable adverse effects (36 CFR
212.52(b)(2)), appropriate consideration
(FSH 7709.55, sec. 12.1), collaborative
learning (FSH 7709.55, sec. 12.2), and
use conflict (7710.2, para. 6).

Some respondents requested
modification of the definitions for
“travel management atlas,” ‘““forest
transportation atlas,” *“‘route,” “‘road
decommissioning,” “‘road,” “trail,” and
“unauthorized road.”

Response. The travel management
rule provides a consistent national
framework for making travel
management decisions at the local level.
The final directives provide national
direction for implementing the travel
management rule. Both the travel
management rule and the travel
management directives give the
responsible official discretion to make
appropriate decisions at the local level.
Consistent with this approach, the terms
‘*sustainable’” and ‘‘sustainable access”
(FSM 7702), “fiscally responsible” (FSM
7702), “‘appropriate consideration”
(FSH 7709.55, sec. 12.1), “collaborative
learning” (FSH 7709.55, sec. 12, para.
2), and *‘use conflict” are terms of art
designed to provide a general context
for implementing the final directives,
while leaving discretion to the
responsible official to work with the
public, other Federal agencies, and
State, local, and tribal governments to
discern what each term means for that
official’s administrative unit or ranger
district in light of local social and
environmental issues. Accordingly, the
Forest Service does not believe it is
necessary or appropriate to define these
terms in the final directives.

The phrase ““‘considerable adverse
effects” (E.O. 11644, 36 CFR
212.52(b)(2), and 36 CFR 261.51) is a
requirement for establishing a
temporary emergency closure of a route
to motor vehicle use under 36 CFR
212.52(b)(2). The responsible official
has the discretion to make this
determination based on local, social,
and environmental conditions.
Therefore, the Forest Service does not
believe it is necessary or appropriate to
define “‘considerable adverse effects” in
the final directives.

“Forest transportation atlas,” “‘travel
management atlas,” “‘road,” “‘road
decommissioning,” “trail,” and
“unauthorized road” are defined in
regulations at 36 CFR 212.1, and
redefining them is beyond the scope of
these directives. “Route” is defined in
FSM 7705 as ‘“‘a road or trail,” which is
a sufficient definition for purposes of
these directives.

LR}

Comment. Some respondents believed
that travel planning should be
accomplished as part of land
management plan revisions. Other
respondents believed that the Forest
Service should have separate planning
processes for recreation and general
access routes and suggested how the
planning process for recreation routes
should be structured.

Response. The agency has developed
the travel planning process in FSM 7710
and FSH 7709.55, chapter 10, based on
past experience with transportation and
recreation travel planning. The Forest
Service believes that it would not be
appropriate to have separate planning
processes for recreation and general
access routes for implementing the
travel management rule, which regulates
motor vehicle use by vehicle class and
time of year, rather than by type of use.
In addition, the agency has clarified or
added direction on travel planning in
the final directives based on the
agency’s experience in implementing
the travel management rule during the
past 3 years.

Comment. Some respondents believed
that the agency should not restrict motor
vehicle use to a designated system of
NFS roads, NFS trails, and areas on NFS
lands, but if the agency created a
designated system for motor vehicle use,
the agency should provide broad
exemptions for specific activities like
big game retrieval and grazing.

One respondent expressed concern
about not being able to use a motor
vehicle to engage in dispersed camping
or big game retrieval off a public road
that is not under the jurisdiction of the
Forest Service. Other respondents
believed that limiting designations for
dispersed camping and big game
retrieval to “within a specified distance
of certain forest roads and trails’ was
too restrictive, would preclude day use,
and would give preference to one group
over others. Some respondents
commented that the directives should
not limit responsible officials’ ability to
make designations for dispersed
camping and big game retrieval. Some
respondents believed that additional
limitations, such as a maximum length,
should be placed on designations for
dispersed camping and big game
retrieval.

Response. Unregulated cross-country
motor vehicle use may have been
appropriate on some national forests
when these vehicles were less
numerous, less powerful, and less
capable of cross-country travel. Today,
however, the proliferation of user-
created routes is a major challenge on
many national forests, and examples of
significant environmental damage,
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safety issues, and use conflicts are well-
established. The Forest Service believes
that a well-planned, well-designed
system of designated roads, trails, and
areas, developed in coordination with
Federal, State, local, and tribal
governments and with public
involvement, offers better opportunities
for sustainable long-term recreational
motor vehicle use and better economic
opportunities for local residents and
communities. Consistent with these
determinations, the agency promulgated
the travel management rule, which
requires each administrative unit or
ranger district to establish a designated
system of routes and areas for motor
vehicle use. These final directives
implement that regulation. The final
rule and the final directives do not
prohibit day use of NFS lands for such
purposes as picnicking or fishing.
Rather, the final rule and final directives
regulate motor vehicle use.

The travel management rule and the
final directives enumerate eight
exemptions from designations for motor
vehicle use, including motor vehicle use
that is specifically authorized under a
written authorization, such as a grazing
permit (36 CFR 212.51(a)). In addition,
the travel management rule provides for
including in a designation the limited
use of motor vehicles within a specified
distance of certain designated routes,
and if appropriate within specified time
periods, solely for the purposes of
dispersed camping or big game retrieval
(36 CFR 212.51(b)).

In many places in the NFS, visitors
use motor vehicles for dispersed
camping or big game retrieval within a
limited distance of State or county roads
or trails, which are not under the
jurisdiction of the Forest Service and
cannot be designated for motor vehicle
use (36 CFR 212.1, 212.50(a), and
212.51(a)). Consequently, the proposed
directives at FSM 7710 contained
language that would allow the
responsible official to include in a
designation the limited use of motor
vehicles within a specified distance of
certain forest routes, rather than
designated routes, solely for the
purposes of dispersed camping and big
game retrieval. Forest roads and trails
include State and county roads and
trails in the NFS, as well as NFS roads
and NFS trails (36 CFR 212.1).

The agency has retained the proposed
language in FSM 7715.74 of the final
directives. In addition, the agency has
included the phrase, ‘“‘where motor
vehicle use is allowed” after “certain
forest roads and forest trails,” since not
all forest roads and trails are open to
motor vehicle use. In a separate notice
in the same issue of the Federal

Register, the agency is revising the
travel management rule at 36 CFR
212.51(b) to make it consistent with
FSM 7715.74 in the final directives.
Since the proposed language regarding
dispersed camping and big game
retrieval was subjected to full public
notice and comment under the
Administrative Procedure Act, further
public notice and comment are
unnecessary (5 U.S.C. 553(b)(B)).

The Forest Service expects
responsible officials to apply 36 CFR
212.51(b) and FSM 7715.74 sparingly to
avoid undermining the purposes of the
travel management rule and to promote
consistency in its implementation.
Determination of the specified distance
for limited motor vehicle use off a forest
road or trail is a local decision
dependent on site- and route-specific
circumstances. Therefore, the travel
management rule and final directives
give the responsible official some
discretion in making this determination.

Nothing in the travel management
rule or final directives requires
addressing either dispersed camping or
big game retrieval in a designation or
reconsideration of any decision
prohibiting motor vehicle use while
engaging in these activities.

Comment. Some respondents
suggested adding provisions to the
directives requiring responsible officials
to coordinate with local governmental
entities, including local law
enforcement agencies and emergency
service providers, during the travel
planning process and prior to making
travel management decisions.

Response. The travel management
rule (36 CFR 212.53) and its
implementing directives (FSM 7702,
para. 5, and 7715.3) require the
responsible official to coordinate with
appropriate Federal, State, county, and
other local governmental entities, which
may include local law enforcement
agencies and emergency service
providers, as well as tribal governments
in designating routes and areas for
motor vehicle use.

Comment. Some respondents believed
that the proposed directives should
require a complete inventory of user-
created routes and consideration of that
inventory in travel planning, since
many of these routes were created when
cross-country travel was allowed, are
well-located, and provide the type of
experiences motorized recreationists are
seeking. Some respondents believed that
the proposed directives should provide
for accepting inventories of user-created
routes collected by volunteers. Other
respondents believed that the proposed
directives would discourage responsible
officials from considering user-created

routes in travel planning. Other
respondents believed that a complete
inventory was needed for resource
protection and restoration and that the
requirement to conduct a complete
inventory currently in FSM 7710 should
be retained.

Other respondents believed that the
proposed directives should prohibit
inventory of user-created routes and
should direct responsible officials not to
consider them in travel planning. Some
of these respondents believed that the
proposed directives were biased toward
adding user-created routes to the forest
transportation system and designating
them for motor vehicle use.

Response. A complete inventory of
user-created routes is not required to
complete the designation process
pursuant to the travel management rule.
Therefore, the current directives do not
require a complete inventory of user-
created routes in conducting travel
planning. In some cases, however, an
administrative unit or ranger district
may determine that a complete
inventory of user-created routes is
necessary to conduct effective travel
planning. To clarify this intent, the final
directives state that a complete
inventory of user-created routes is not
required, rather than a complete
inventory is not necessary.

As a practical matter, in areas where
there are no restrictions on motor
vehicle use, there is no way to conduct
a complete inventory of user-created
routes, since users of motor vehicles can
create new routes while the inventory is
underway. Furthermore, to the extent a
comprehensive invento