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Rules and Regulations Federal Register

38307 

Vol. 73, No. 130 

Monday, July 7, 2008 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 989 

[Docket No. AMS–FV–07–0130; FV08–989– 
1 FIR] 

Raisins Produced From Grapes Grown 
in California; Final Free and Reserve 
Percentages for 2007–08 Crop Natural 
(Sun-Dried) Seedless Raisins 

AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 

SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, without change, an interim 
final rule that established final volume 
regulation percentages for the 2007–08 
crop of Natural (sun-dried) Seedless 
(NS) raisins covered under the Federal 
marketing order for California raisins 
(order). The order regulates the handling 
of raisins produced from grapes grown 
in California and is locally administered 
by the Raisin Administrative Committee 
(Committee). The volume regulation 
percentages are 85 percent free and 15 
percent reserve. The percentages are 
intended to help stabilize raisin 
supplies and prices, and strengthen 
market conditions. 
DATES: Effective Date: August 6, 2008. 
The volume regulation percentages 
apply to acquisitions of NS raisins from 
the 2007–08 crop until the reserve 
raisins from that crop are disposed of 
under the marketing order. 
FOR FURTHER INFORMATION CONTACT: Rose 
M. Aguayo, Marketing Specialist, or 
Kurt J. Kimmel, Regional Manager, 
California Marketing Field Office, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA; Telephone: (559) 487– 
5901; Fax: (559) 487–5906; or E-mail: 
Rose.Aguayo@usda.gov or 
Kurt.Kimmel@usda.gov. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250–0237; Telephone: (202) 720– 
2491; Fax: (202) 720–8938; or E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 989, both as amended (7 
CFR part 989), regulating the handling 
of raisins produced from grapes grown 
in California, hereinafter referred to as 
the ‘‘order.’’ The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601– 
674), hereinafter referred to as the 
‘‘Act.’’ 

USDA is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the order provisions now 
in effect, final free and reserve 
percentages may be established for 
raisins acquired by handlers during the 
crop year. This rule continues in effect 
the action that established final free and 
reserve percentages for NS raisins for 
the 2007–08 crop year, which began 
August 1, 2007, and ends July 31, 2008. 
This rule will not preempt any State or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing, USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

This rule continues in effect the 
action that established final volume 
regulation percentages for 2007–08 crop 
NS raisins covered under the order. The 
volume regulation percentages are 85 
percent free and 15 percent reserve and 
were established through an interim 
final rule published on February 19, 
2008 (73 FR 9005). Free tonnage raisins 
may be sold by handlers to any market. 
Reserve raisins must be held in a pool 
for the account of the Committee and 
are disposed of through various 
programs authorized under the order. 
For example, reserve raisins may be sold 
by the Committee to handlers for free 
use or to replace part of the free tonnage 
raisins they exported; used in diversion 
programs; carried over as a hedge 
against a short crop; or disposed of in 
other outlets not competitive with those 
for free tonnage raisins, such as 
government purchase, distilleries, or 
animal feed. 

The volume regulation percentages 
are intended to help stabilize raisin 
supplies and prices, and strengthen 
market conditions. The Committee 
unanimously recommended final 
percentages for NS raisins on October 4, 
2007, and October 11, 2007. 

Computation of Trade Demand 

Section 989.54 of the order prescribes 
procedures and time frames to be 
followed in establishing volume 
regulation. This includes methodology 
used to calculate free and reserve 
percentages. Pursuant to § 989.54(a) of 
the order, the Committee met on August 
14, 2007, to review shipment and 
inventory data, and other matters 
relating to the supplies of raisins of all 
varietal types. The Committee computed 
a trade demand for each varietal type for 
which a free tonnage percentage might 
be recommended. Trade demand is 
computed using a formula specified in 
the order and, for each varietal type, is 
equal to 90 percent of the prior year’s 
shipments of free tonnage and reserve 
tonnage raisins sold for free use into all 
market outlets, adjusted by subtracting 
the carryin on August 1 of the current 
crop year, and adding the desirable 
carryout at the end of that crop year. As 
specified in § 989.154(a), the desirable 
carryout for NS raisins shall equal the 
total shipments of free tonnage during 
August and September for each of the 
past 5 crop years, converted to a natural 
condition basis, dropping the high and 
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low figures, and dividing the remaining 
sum by three, or 60,000 natural 
condition tons, whichever is higher. For 
all other varietal types, the desirable 
carryout shall equal the total shipments 
of free tonnage during August, 
September and one-half of October for 
each of the past 5 crop years, converted 
to a natural condition basis, dropping 
the high and low figures, and dividing 
the remaining sum by three. In 
accordance with these provisions, the 
Committee computed and announced 
the 2007–08 trade demand for NS 
raisins at 232,822 tons as shown below. 

COMPUTED TRADE DEMAND 
[Natural condition tons] 

NS Raisins 

Prior year’s shipments ............ 309,169 
Multiplied by 90 percent ......... 0 .90 
Equals adjusted base ............. 278,252 
Minus carryin inventory .......... 105,430 
Plus desirable carryout ........... 60,000 
Equals computed NS trade 

demand ............................... 232,822 

Computation of Volume Regulation 
Percentages 

Section 989.54(b) of the order requires 
that the Committee announce crop 
estimates and determine whether 
volume regulation is warranted for the 
varietal types for which it computed a 
trade demand. If the Committee 
determines that volume regulation is 
warranted, it must also compute and 
announce preliminary free and reserve 
percentages. Section 989.54(c) provides 
that the Committee may modify the 
preliminary free and reserve percentages 
prior to February 15 by announcing 
interim percentages which release less 
than the trade demand. Section 
989.54(d) requires the Committee to 
recommend final percentages no later 
than February 15 which will tend to 
release the full trade demand. Final 
percentages are established by USDA 
through informal rulemaking. 

The Committee met on October 4 and 
October 11, 2007, and announced a 
2007–08 crop estimate of 273,908 tons 
for NS raisins pursuant to § 989.54(b). 
NS raisins are the major varietal type of 
California raisin. The crop estimate of 
273,908 tons was significantly higher 
than the computed trade demand of 
232,822 tons. Thus, the Committee 
determined that volume regulation for 
NS raisins was warranted. The 
Committee therefore announced 
preliminary volume regulation 
percentages of 72 percent free and 28 
percent reserve for NS raisins, which 
released 85 percent of the computed 
trade demand, as required by the order, 

since a field price had been established. 
Field price is the price paid by handlers 
to producers for the free tonnage portion 
of their crop. The field price for 2007– 
08 NS raisins is $1,210 per ton. The 
Committee also announced interim 
volume regulation percentages of 84.75 
percent free and 15.25 percent reserve, 
and recommended final volume 
regulation percentages of 85 percent free 
and 15 percent reserve pursuant to 
§ 989.54(d). 

The Committee has historically 
recommended interim and final volume 
regulation percentages later in the 
season. However, the Committee 
determined it was in the best interest of 
producers and handlers to establish 
interim and final percentages as soon as 
possible for the 2007–08 crop year. 
Rains during the harvest period this 
season while grapes were lying on the 
ground to dry caused a problem with 
embedded sand particles on a portion of 
the crop. To remedy this situation, 
growers subjected the raisins to a 
process known as reconditioning to 
remove the sand in order for the raisins 
to be acceptable for acquisition by 
handlers. This process resulted in 
additional costs to growers. Establishing 
interim and final percentages early in 
the season allowed growers to be paid 
on a higher percentage of their crop 
earlier in the season. This helped 
growers meet the costs of 
reconditioning, and the reconditioned 
product was then suitable for 
acquisition and processing by handlers. 

Pursuant to § 989.54(d), the 
Committee’s calculations and 
determinations to arrive at final 
percentages for NS raisins are shown in 
the table below: 

FINAL VOLUME REGULATION 
PERCENTAGES 

[Natural condition tons] 

NS Raisins 

Trade demand ........................ 232,822 
Divided by crop estimate ........ 273,908 
Equals the free percentage .... 85 .00 
100 minus free percentage 

equals the reserve percent-
age ...................................... 15 .00 

By the week ending May 17, 2008, 
deliveries of NS raisins totaled 322,458 
tons of NS raisins. Thus, the 
committee’s recommendation provided 
handlers with an additional 41,267 tons 
over the computed trade demand 
(322,458 tons × 85 percent = 274,089 
tons; 274,089 tons¥232,822 tons = 
41,267 tons). This additional tonnage is 
not expected to cause disorderly 
marketing conditions, as California 

export shipments are up about 30 
percent due to other countries’ 
declining export shipments. 

In addition, USDA’s ‘‘Guidelines for 
Fruit, Vegetable, and Specialty Crop 
Marketing Orders’’ (Guidelines) specify 
that 110 percent of recent years’ sales 
should be made available to primary 
markets each season for marketing 
orders utilizing reserve pool authority. 
This goal was met for NS raisins for the 
2007–08 crop year. Application of the 
final percentages made 232,822 tons of 
raisins available to handlers when the 
crop estimate was realized. In addition, 
handlers are offered additional reserve 
raisins for sale under the ‘‘10 plus 10 
offers.’’ As specified in § 989.54(g), the 
10 plus 10 offers are two offers of 
reserve pool raisins which are made 
available to handlers during each 
season. For each such offer, a quantity 
of reserve raisins equal to 10 percent of 
the prior year’s shipments is made 
available to handlers for free use. 
Handlers may sell their 10 plus 10 
raisins to any market. 

Based on 2006–07 NS shipments of 
309,169 natural condition tons, 30,916.9 
tons should have been made available in 
each of the 10 plus 10 offers. However, 
this amount was not available in 
reserve. 

The first 10 plus 10 offer was made 
in February 2008. A total of 6,065.2 tons 
of remaining 2006–07 reserve raisins 
and 24,851.7 tons of 2007–08 reserve 
raisins (a total of 30,916.9 tons) were 
made available to raisin handlers and all 
available tonnage was purchased and 
released to handlers during the 2007–08 
crop year. 

The second 10 plus 10 offer (a balance 
of about 24,000 tons remaining in the 
reserve pool) will be made available to 
handlers by July 31, 2008. Thus, all 
available reserve pool raisins should be 
offered to handlers for free use through 
the 10 plus 10 offers by the end of the 
crop year. 

In addition to the second anticipated 
10 plus 10 purchase, 14,793 tons of 
2006–07 reserve raisins were sold to 
handlers through 10 plus 10 offers in 
July 2007 and released to handlers in 
the 2007–08 crop year (August 2007). 
Finally, 105,430 tons of free tonnage 
raisins were carried into the 2007–08 
crop year in handler’s inventories. 
Combining all the raisins available to 
handlers for use as free tonnage for the 
2007–08 crop year (including the 
232,822-ton trade demand) results in a 
total supply of 404,962 tons of natural 
condition raisins, or 380,674 packed 
tons. This equates to 131 percent of the 
2006–07 shipments of 309,169 natural 
condition tons or 290,628 packed tons. 
(Additionally, at least another 41,000 
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tons of raisins are available to handlers 
for free use with the Committee’s 
underestimation of the crop.) 

In addition to the 10 plus 10 offers, 
§ 989.67(j) of the order provides 
authority for sales of reserve raisins to 
handlers under certain conditions such 
as a national emergency, crop failure, 
change in economic or marketing 
conditions, or if free tonnage shipments 
in the current crop year exceed 
shipments during a comparable period 
of the prior crop year. Such reserve 
raisins may be sold by handlers to any 
market. When implemented, the 
additional offers of reserve raisins make 
even more raisins available to primary 
markets, which is consistent with 
USDA’s Guidelines. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. 

There are approximately 21 handlers 
of California raisins who are subject to 
regulation under the order and 
approximately 3,000 raisin producers in 
the regulated area. Small agricultural 
firms are defined by the Small Business 
Administration (SBA) (13 CFR 121.201) 
as those having annual receipts of less 
than $6,500,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 
No more than 8 handlers and a majority 
of producers of California raisins may be 
classified as small entities. 

Since 1949, the California raisin 
industry has operated under a Federal 
marketing order. The order contains 
authority to, among other things, limit 
the portion of a given year’s crop that 

can be marketed freely in any outlet by 
raisin handlers. This volume regulation 
mechanism is used to stabilize supplies 
and prices and strengthen market 
conditions. If the primary market (the 
normal domestic market) is over- 
supplied with raisins, grower prices 
decline substantially. 

Pursuant to § 989.54(d) of the order, 
this rule continues in effect the action 
that established final volume regulation 
percentages for 2007–08 crop NS 
raisins. The volume regulation 
percentages are 85 percent free and 15 
percent reserve. Free tonnage raisins 
may be sold by handlers to any market. 
Reserve raisins must be held in a pool 
for the account of the Committee and 
are disposed of through certain 
programs authorized under the order. 

Volume regulation was warranted this 
season because the Committee’s October 
crop estimate of 273,908 tons was 
significantly higher than the 232,822 ton 
trade demand. As mentioned 
previously, by the week ending May 17, 
2008, acquisitions were at 322,458 tons. 

The volume regulation procedures 
have helped the industry address its 
marketing problems by keeping supplies 
in balance with domestic and export 
market needs, and strengthening market 
conditions. The volume regulation 
procedures fully supply the domestic 
and export markets, provide for market 
expansion, and help reduce the burden 
of oversupplies in the domestic market. 

Raisin grapes are a perennial crop, so 
production in any year is dependent 
upon plantings made in earlier years. 
The sun-drying method of producing 
raisins involves considerable risk 
because of variable weather patterns. 

Even though the product and the 
industry are viewed as mature, the 
industry has experienced considerable 
change over the last several decades. 
Before the 1975–76 crop year, more than 
50 percent of the raisins were packed 
and sold directly to consumers. Now, 
about 62 percent of raisins are sold in 
bulk. This means that raisins are now 
sold to consumers mostly as an 
ingredient in another product such as 
cereal and baked goods. In addition, for 
a few years in the early 1970’s, over 50 
percent of the raisin grapes were sold to 
the wine market for crushing. Since 

then, the percent of raisin-variety grapes 
sold to the wine industry has decreased. 

California’s grapes are classified into 
three groups—table grapes, wine grapes, 
and raisin-variety grapes. Raisin-variety 
grapes are the most versatile of the three 
types. They can be marketed as fresh 
grapes, crushed for juice in the 
production of wine or juice concentrate, 
or dried into raisins. Annual 
fluctuations in the fresh grape, wine, 
and concentrate markets, as well as 
weather-related factors, cause 
fluctuations in raisin supply. This type 
of situation introduces a certain amount 
of variability into the raisin market. 
Although the size of the crop for raisin- 
variety grapes may be known, the 
amount dried for raisins depends on the 
demand for crushing. This makes the 
marketing of raisins a more difficult 
task. These supply fluctuations can 
result in producer price instability and 
disorderly market conditions. 

Volume regulation is helpful to the 
raisin industry because it lessens the 
impact of such fluctuations and 
contributes to orderly marketing. For 
example, producer prices for NS raisins 
remained fairly steady from the 1993–94 
through the 1997–98 seasons, although 
production varied. As shown in the 
table below, during those years, 
production varied from a low of 272,063 
tons in 1996–97 to a high of 387,007 
tons in 1993–94. 

According to Committee data, the 
total producer return per ton during 
those years, which includes proceeds 
from both free tonnage plus reserve pool 
raisins, has varied from a low of $904.60 
in 1993–94 to a high of $1,049.20 in 
1996–97. Producer prices for the 1998– 
99 and 1999–2000 seasons increased 
significantly due to back-to-back short 
crops during those years. Record large 
crops followed and producer prices 
dropped dramatically for the 2000–01 
through 2003–04 crop years, as 
inventories grew while demand 
stagnated. However, producer prices 
were higher for the 2004–05, 2005–06, 
and 2006–07 crop years. 

The chart below shows data regarding 
NS raisin deliveries, field prices, and 
producer prices over the past several 
years: 

NATURAL SEEDLESS (NATURAL CONDITION) DELIVERIES, FIELD PRICES AND PRODUCER PRICES 

Crop year Deliveries 
(tons) 

Field prices 
(per ton) 1 

Producer 
prices 

(per ton) 

2006–07 ....................................................................................................................................... 282,999 $1,210.00 2 $1,089.00 
2005–06 ....................................................................................................................................... 319,126 1,210.00 2 998.25 
2004–05 ....................................................................................................................................... 265,262 1,210.00 3 1,210.00 
2003–04 ....................................................................................................................................... 296,864 810.00 567.00 
2002–03 ....................................................................................................................................... 388,010 745.00 491.20 
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NATURAL SEEDLESS (NATURAL CONDITION) DELIVERIES, FIELD PRICES AND PRODUCER PRICES—Continued 

Crop year Deliveries 
(tons) 

Field prices 
(per ton) 1 

Producer 
prices 

(per ton) 

2001–02 ....................................................................................................................................... 377,328 880.00 650.94 
2000–01 ....................................................................................................................................... 432,616 877.50 603.36 
1999–2000 ................................................................................................................................... 299,910 1,425.00 1,211.25 
1998–99 ....................................................................................................................................... 240,469 1,290.00 3 1,290.00 
1997–98 ....................................................................................................................................... 382,448 1,250.00 946.52 
1996–97 ....................................................................................................................................... 272,063 1,220.00 1,049.20 
1995–96 ....................................................................................................................................... 325,911 1,160.00 1,007.19 
1994–95 ....................................................................................................................................... 378,427 1,160.00 928.27 
1993–94 ....................................................................................................................................... 387,007 1,155.00 904.60 

1 Field prices for NS raisins are established by the Raisin Bargaining Association, and are also referred to in the industry as the free tonnage 
price for raisins. 

2 Return-to-date, reserve pool still open. 
3 No volume regulation. 

There are essentially two broad 
markets for raisins—domestic and 
export. Domestic shipments have been 
generally increasing in recent years. 
Although domestic shipments decreased 
from a high of 204,805 packed tons 
during the 1990–91 crop year to a low 
of 156,325 packed tons in 1999–2000, 
they increased from 174,117 packed 
tons during the 2000–01 crop year to 
188,944 tons during the 2006–07 crop 
year. Export shipments ranged from a 
high of 107,931 packed tons in 1991–92 
to a low of 91,599 packed tons in the 
1999–2000 crop year. Export shipments 
increased to 106,755 tons of raisins 
during the 2004–05 crop year, but fell to 
101,684 tons in 2006–07. For the 2007– 
08 crop year, exports are up about 30 
percent due to a short crop from Turkey. 

The per capita consumption of raisins 
has declined from 2.07 pounds in 1988 
to 1.44 pounds in 2005. This decrease 
is consistent with the decrease in the 
per capita consumption of dried fruits 
in general, which is due to the 
increasing availability of most types of 
fresh fruit throughout the year. 

While the overall demand for raisins 
has increased in three of the last four 
years (as reflected in increased 
commercial shipments), production has 
been decreasing. Deliveries of NS dried 
raisins from producers to handlers 
reached an all-time high of 432,616 tons 
in the 2000–01 crop year. This large 
crop was preceded by two short crop 
years; deliveries were 240,469 tons in 
1998–99 and 299,910 tons in 1999– 
2000. Deliveries for the 2000–01 crop 
year soared to a record level because of 
increased bearing acreage and yields. 
Deliveries for the 2001–02 crop year 
were at 377,328 tons, 388,010 tons for 
the 2002–03 crop year, 296,864 for the 
2003–04 crop year, and 265,262 tons for 
the 2004–05 crop year. 

After three crop years of high 
production and a large 2001–02 carryin 

inventory, the industry diverted raisin 
production to other uses or removed 
bearing vines. Diversions/removals 
totaled 38,000 acres in 2001; 27,000 
acres in 2002; and 8,000 acres of vines 
in 2003. These actions resulted in 
declining deliveries of 296,864 tons for 
the 2003–04 crop year and 265,262 tons 
for the 2004–05 crop year. Although 
deliveries increased in 2005–06 to 
319,126 tons, this may have been 
because fewer growers opted to contract 
with wineries, as raisin variety grapes 
crushed in 2005–06 decreased by 
161,000 green tons, the equivalent of 
over 40,000 tons of raisins. In 2006–07, 
raisin deliveries were again less than 
300,000 tons, at 282,999 tons. Deliveries 
have increased for the 2007–08 crop 
year, and were at 322,458 for the week 
ending May 17, 2008. 

The order permits the industry to 
exercise volume regulation provisions, 
which allow for the establishment of 
free and reserve percentages, and 
establishment of a reserve pool. One of 
the primary purposes of establishing 
free and reserve percentages is to 
equilibrate supply and demand. If raisin 
markets are over-supplied with product, 
producer prices will decline. 

Raisins are generally marketed at 
relatively lower price levels in the more 
elastic export market than in the more 
inelastic domestic market. This results 
in a larger volume of raisins being 
marketed and enhances producer 
returns. In addition, this system allows 
the U.S. raisin industry to be more 
competitive in export markets. 

The reserve percentage limits what 
handlers can market as free tonnage. 
Data available as of May 17, 2008, 
showed that deliveries of NS raisins 
were at 322,458 tons. The 15 percent 
reserve limited the total free tonnage to 
274,089 natural condition tons (.85 × 
322,458 ton crop). Adding the 274,089 
ton figure with the carryin of 105,430 

tons, plus 45,710 tons of 10 plus 10 
reserve raisins that were released to 
handlers during the 2007–08 crop year 
(14,793 tons in August 2007 and 30,917 
tons in February 2008) made the total 
free supply equal to 425,229 natural 
condition tons. Including the 
anticipated 24,000 tons or reserve 
raisins that likely will be offered in the 
second 10 plus 10 offer to be held prior 
to July 31, 2008, the end of the crop 
year, should make the total free supply 
449,229 natural condition tons. 

With volume regulation, producer 
prices are expected to be higher than 
without volume regulation. This price 
increase is beneficial to all producers 
regardless of size and enhances 
producers’ total revenues in comparison 
to no volume regulation. Establishing a 
reserve allows the industry to help 
stabilize supplies in both domestic and 
export markets, while improving returns 
to producers. 

Free and reserve percentages are 
established by varietal type, and usually 
in years when the supply exceeds the 
trade demand by a large enough margin 
that the Committee believes volume 
regulation is necessary to maintain 
market stability. Accordingly, in 
assessing whether to apply volume 
regulation or, as an alternative, not to 
apply such regulation, it was 
determined that volume regulation was 
warranted for the 2007–08 season for 
only one of the nine raisin varietal types 
defined under the order. 

The free and reserve percentages 
continue in effect the release of the full 
trade demand and apply uniformly to 
all handlers in the industry, regardless 
of size. For NS raisins, with the 
exception of the 1998–99 and 2004–05 
crop years, small and large raisin 
producers and handlers have been 
operating under volume regulation 
percentages every year since 1983–84. 
There are no known additional costs 
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incurred by small handlers that are not 
incurred by large handlers. While the 
level of benefits of this rulemaking are 
difficult to quantify, the stabilizing 
effects of the volume regulations impact 
small and large handlers positively by 
helping them maintain and expand 
markets even though raisin supplies 
fluctuate widely from season to season. 
Likewise, price stability positively 
impacts small and large producers by 
allowing them to better anticipate the 
revenues their raisins will generate. 

AMS is committed to complying with 
the E-Government Act, to promote the 
use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

There are some reporting, 
recordkeeping and other compliance 
requirements under the order. The 
reporting and recordkeeping 
requirements are necessary for 
compliance purposes and for 
developing statistical data for 
maintenance of the program. The 
requirements are the same as those 
applied in past seasons. Thus, this 
action imposes no additional reporting 
or recordkeeping requirements on either 
small or large raisin handlers. The forms 
require information which is readily 
available from handler records and 
which can be provided without data 
processing equipment or trained 
statistical staff. The information 
collection and recordkeeping 
requirements have been previously 
approved by the Office of Management 
and Budget (OMB) under OMB No. 
0581–0178, Vegetable and Specialty 
Crops. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. In addition, as noted in 
the initial regulatory flexibility analysis, 
USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

Further, the Committee’s meetings 
were widely publicized throughout the 
raisin industry and all interested 
persons were invited to attend the 
meetings and participate in the 
Committee’s deliberations. Like all 
Committee meetings, the August 14, 
2007, October 4, 2007, and October 11, 
2007, meetings were public meetings 
and all entities, both large and small, 
were able to express their views on this 
issue. 

Also, the Committee has a number of 
appointed subcommittees to review 
certain issues and make 
recommendations to the Committee. 

The Committee’s Reserve Sales and 
Marketing Subcommittee met on August 
14, 2007, and October 4, 2007, and 
discussed these issues in detail. Those 
meetings were also public meetings and 
both large and small entities were able 
to participate and express their views. 

An interim final rule concerning this 
action was published in the Federal 
Register on February 19, 2008. Copies of 
the rule were mailed by the Committee’s 
staff to all Committee members and 
alternates and raisin handlers. In 
addition, the rule was made available 
through the Internet by USDA and the 
Office of the Federal Register. That rule 
provided a 60-day comment period 
which ended April 21, 2008. No 
comments were received during the 
comment period. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN
&page=MarketingOrdersSmallBusiness
Guide. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that 
finalizing the interim final rule, without 
change, as published in the Federal 
Register (73 FR 9005, February 19, 
2008) will tend to effectuate the 
declared policy of the Act. 

List of Subjects in 7 CFR Part 989 

Grapes, Marketing agreements, 
Raisins, Reporting and recordkeeping 
requirements. 

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

� Accordingly, the interim final rule 
amending 7 CFR part 989 which was 
published at 73 FR 9005 on February 19, 
2008, is adopted as a final rule without 
change. 

Dated: July 1, 2008. 

Lloyd C. Day, 
Administrator, Agricultural Marketing 
Service. 
[FR Doc. E8–15293 Filed 7–3–08; 8:45 am] 

BILLING CODE 3410–02–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–0740; Directorate 
Identifier 2008–NM–077–AD; Amendment 
39–15605; AD 2008–14–10] 

RIN 2120–AA64 

Airworthiness Directives; Lockheed 
Model 382, 382B, 382E, 382F, 382G, 
and 382J Series Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments. 

SUMMARY: We are adopting a new 
airworthiness directive (AD) for all 
Lockheed Model 382, 382B, 382E, 382F, 
382G, and 382J series airplanes. This 
AD requires, among other actions, an 
inspection to determine whether a 
certain upper engine mount bolt is 
installed, and replacement of any 
discrepant upper engine mount bolt 
with a new one. This AD results from 
a report indicating that several upper 
engine mount bolts manufactured by a 
certain supplier broke during 
installation. We are issuing this AD to 
prevent failure of the upper engine 
mount bolts, which could result in 
reduced structural capability of an 
engine mount, and possible separation 
of a strut and engine from the airplane 
during flight. 
DATES: This AD is effective July 22, 
2008. 

We must receive comments on this 
AD by September 5, 2008. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 9 
a.m. and 5 p.m., Monday through 
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Friday, except Federal holidays. The AD 
docket contains this AD, the regulatory 
evaluation, any comments received, and 
other information. The street address for 
the Docket Office (telephone 800–647– 
5527) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 
FOR FURTHER INFORMATION CONTACT: Carl 
Gray, Aerospace Engineer, Airframe 
Branch, ACE–117A, FAA, Atlanta 
Aircraft Certification Office, One Crown 
Center, 1895 Phoenix Boulevard, Suite 
450, Atlanta, Georgia 30349; telephone 
(770) 703–6131; fax (770) 703–6097. 
SUPPLEMENTARY INFORMATION: 

Discussion 

We have received a report indicating 
that several upper engine mount bolts 
broke during installation. These bolts 
have part number (P/N) NAS 636 and 
have ‘‘AFC’’ or ‘‘A’’ (AirFasco of 
Canton, Ohio) stamped on the bolt head. 
Upper engine mount bolts are used to 
attach the quick engine change (QEC) to 
the truss mounts in a four-bolt pattern 
(two upper and two lower bolts). The 
failures occurred on military versions of 
Lockheed Model 382, 382B, 382E, 382F, 
382G, and 382J series airplanes. The 
discrepant bolts were located in the 
upper two positions of the four bolt 
pattern (different bolts are installed in 
the lower two positions and are not 
interchangeable with the bolts in the 
upper two positions). Investigation 
revealed that Lockheed has not 
approved AirFasco as a supplier of these 
bolts. Material hardness testing also 
revealed that the discrepant bolts do not 
meet hardness requirements. The cause 
for the inadequate hardness is improper 
heat treatment. 

Failure of the upper engine mount 
bolts could result in reduced structural 
capability of an engine mount, and 
possible separation of a strut and engine 
from the airplane during flight. 

The upper engine mount bolts are 
commercially available. We do not 
know whether any of the discrepant 
bolts were sold to commercial operators 
by the supplier or an agent. Therefore, 
the discrepant bolts might be installed 
on Lockheed Model 382, 382B, 382E, 
382F, 382G, and 382J series airplanes. 

FAA’s Determination and Requirements 
of This AD 

We are issuing this AD because we 
evaluated all the relevant information 
and determined the unsafe condition 
described previously is likely to exist or 
develop in other products of the(se) 
same type design(s). This AD requires, 
among other actions, an inspection to 
determine whether a certain upper 

engine mount bolt is installed, and 
replacement of any discrepant upper 
engine mount bolt with a new one. 

FAA’s Justification and Determination 
of the Effective Date 

It is not known when or if the 
discrepant upper engine mount bolts 
might have been installed on affected 
airplanes. The QEC-to-truss mount joint 
is designed to be failsafe for a single 
failed upper engine mount bolt. If both 
bolts in the upper position of an upper 
engine mount are discrepant, the ability 
for this joint to carry the QEC loads is 
compromised, and consequently one 
upper engine mount bolt could fail. If 
one bolt in the upper position of an 
upper engine mount fails, the other bolt 
in the upper position of the upper 
engine mount could also fail within a 
short amount of time. Failure to replace 
these discrepant bolts greatly increases 
the risk of operating with a QEC 
attachment system that might be 
incapable of handling design level 
loads. Because of our requirement to 
promote safe flight of civil aircraft and 
the critical need to ensure the structural 
capability of an engine mount and the 
short compliance time involved with 
this action, this AD must be issued 
immediately. 

Because an unsafe condition exists 
that requires the immediate adoption of 
this AD, we find that notice and 
opportunity for prior public comment 
hereon are impracticable and that good 
cause exists for making this amendment 
effective in less than 30 days. 

Comments Invited 

This AD is a final rule that involves 
requirements affecting flight safety, and 
we did not provide you with notice and 
an opportunity to provide your 
comments before it becomes effective. 
However, we invite you to send any 
written data, views, or arguments about 
this AD. Send your comments to an 
address listed under the ADDRESSES 
section. Include ‘‘Docket No. FAA– 
2008–0740; Directorate Identifier 2008– 
NM–077–AD’’ at the beginning of your 
comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this AD. We will consider all 
comments received by the closing date 
and may amend this AD because of 
those comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this AD. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

This AD will not have federalism 
implications under Executive Order 
13132. This AD will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Is not a ‘‘significant rule’’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979), and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

You can find our regulatory 
evaluation and the estimated costs of 
compliance in the AD Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

Adoption of the Amendment 

� Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

� 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 
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§ 39.13 [Amended] 

� 2. The FAA amends § 39.13 by adding 
the following new AD: 
2008–14–10 Lockheed: Amendment 39– 

15605. Docket No. FAA–2008–0740; 
Directorate Identifier 2008–NM–077–AD. 

Effective Date 
(a) This airworthiness directive (AD) is 

effective July 22, 2008. 

Affected ADs 
(b) None. 

Applicability 
(c) This AD applies to all Lockheed Model 

382, 382B, 382E, 382F, 382G, and 382J series 
airplanes, certificated in any category. 

Unsafe Condition 
(d) This AD results from a report indicating 

that several upper engine mount bolts 
manufactured by a certain supplier broke 
during installation. We are issuing this AD to 
prevent failure of the upper engine mount 
bolts, which could result in reduced 
structural capability of an engine mount, and 
possible separation of a strut and engine from 
the airplane during flight. 

Compliance 
(e) Comply with this AD within the 

compliance times specified, unless already 
done. 

Access and Inspection 
(f) Within 10 days after the effective date 

of this AD do the actions specified in 
paragraphs (f)(1), (f)(2), and (f)(3) of this AD. 

(1) Make the airplane safe for maintenance 
in accordance with a method approved by 
the Manager, Atlanta Aircraft Certification 
Office (ACO), FAA. Chapter 71–00 of the 
Lockheed Hercules Maintenance Manual is 
one approved method. 

(2) Gain access to the upper engine mount 
bolts by opening the left and right cowling 
doors on each engine. 

(3) Inspect the visible surface head of each 
bolt in the upper position of each upper 
engine mount to determine whether part 
number (P/N) ‘‘NAS 636’’ is stamped across 
the top, and whether the manufacturer’s code 
‘‘AFC’’ or ‘‘A’’ (i.e., AirFasco) is stamped 
across the bottom. All other manufacturers’ 
codes are acceptable. 

Replacement and Corrective Actions 
(g) If any upper position bolt, P/N NAS 

636, having ‘‘AFC’’ or ‘‘A’’ stamped across 
the bottom of the surface head is found 
during the inspection required by paragraph 
(f)(3) of this AD, before further flight, replace 
that bolt with a new bolt, P/N NAS 636, 
having a manufacturers’ code other than 
‘‘AFC’’ or ‘‘A,’’ in accordance with a method 
approved by the Manager, Atlanta ACO, 
FAA. One approved method is the following: 
To replace an engine mount bolt without 
removing an engine, do the actions specified 
in paragraphs (g)(1) through (g)(8) of this AD. 
If both bolts in the upper position of an 
engine mount must be replaced, the 
replacements must be done one at a time to 
prevent alignment problems. 

(1) Shut down and disconnect external 
electrical power in accordance with a method 

approved by the Manager, Atlanta ACO, 
FAA. Chapter 24–40 of the Lockheed 
Hercules Maintenance Manual is one 
approved method. 

(2) Attach a warning tag and close the 
external power receptacle door. 

(3) Install the nacelle hoist sling on the 
power package. 

(4) Lift the nacelle hoist sling enough to 
take up load. Warning: When ‘‘NO- 
LOADING’’ an engine with the sling, the 
intention is to transfer most of the weight of 
the engine from the airplane to the sling. This 
requires some judgment on the part of the 
technician. Under no circumstances should 
the sling be raised enough to lift the airplane. 

(5) Remove the discrepant upper engine 
mount bolt and washer. 

(6) Install the new upper engine mount 
bolt, P/N NAS 636, having a manufacturers’ 
code other than ‘‘AFC’’ or ‘‘A,’’ and washer, 
and torque to between 308 and 458 foot- 
pounds (3,700 to 5,500 inch-pounds). 

(7) Remove the nacelle hoist sling from the 
power package. 

(8) Once all discrepant bolts in the upper 
position of each upper engine mount have 
been replaced, restore the airplane to service 
in accordance with a method approved by 
the Manager, Atlanta ACO, FAA. Chapter 71– 
00 of the Lockheed Hercules Maintenance 
Manual is one approved method. 

Note 1: It is the intent of the actions 
specified in paragraph (g) of this AD to allow 
replacement of individual upper engine 
mount bolts without having to do any other 
maintenance. 

Parts Installation 

(h) As of the effective date of this AD, no 
person may install a bolt, P/N NAS 636, 
having ‘‘AFC’’ or ‘‘A’’ stamped across the 
bottom of the surface head, in the upper 
position of any upper engine mount, on any 
airplane. 

Alternative Methods of Compliance 
(AMOCs) 

(i)(1) The Manager, Atlanta ACO, FAA, 
ATTN: Carl Gray, Aerospace Engineer, 
Airframe Branch, ACE–117A, FAA, Atlanta 
ACO, One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia 30349; 
telephone (770) 703–6131; fax (770) 703– 
6097; has the authority to approve AMOCs 
for this AD, if requested using the procedures 
found in 14 CFR 39.19. 

(2) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Before using any approved AMOC on 
any airplane to which the AMOC applies, 
notify your appropriate principal inspector 
(PI) in the FAA Flight Standards District 
Office (FSDO), or lacking a PI, your local 
FSDO. 

Material Incorporated by Reference 

(j) None. 

Issued in Renton, Washington, on June 24, 
2008. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E8–15181 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2008–0683; Airspace 
Docket No. 08–ASW–11] 

Establishment of Class E Airspace; 
Plains, TX 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Direct final rule; request for 
comments. 

SUMMARY: This action establishes Class 
E5 airspace at Plains, TX. Additional 
controlled airspace is necessary to 
accommodate aircraft using new RNAV 
Global Positioning System (GPS) 
Standard Instrument Approach 
Procedures (SIAP) at Yoakum County 
Airport, Plains, TX. This action will 
enhance the safety and management of 
Instrument Flight Rules (IFR) aircraft 
operations at Yoakum County Airport. 
DATES: Effective Date: 0901 UTC 
September 25, 2008. Comments for 
inclusion in the rules Docket must be 
received August 21, 2008. The Director 
of the Federal Register approves this 
incorporation by reference action under 
Title 1, Code of Federal Regulations, 
part 51, subject to the annual revision of 
FAA Order 7400.9 and publication of 
conforming amendments. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
New Jersey Avenue, SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. You must 
identify the docket number FAA–2008– 
0683/Airspace Docket No. 08–ASW–11, 
at the beginning of your comments. You 
may also submit comments through the 
Internet at http://regulations.gov. You 
may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
Docket Office (telephone 1–800–647– 
5527) is on the ground floor of the 
building at the above address. 
FOR FURTHER INFORMATION CONTACT: Gary 
A. Mallett, Central Service Center, 
Operations Support Group, Federal 
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Aviation Administration, Southwest 
Region, Fort Worth, TX 76193–0530; 
telephone (817) 222–4949. 
SUPPLEMENTARY INFORMATION: 

The Direct Final Rule Procedure 
The FAA anticipates that this 

regulation will not result in adverse or 
negative comments, and, therefore, 
issues it as a direct final rule. Unless a 
written adverse or negative comment or 
a written notice of intent to submit an 
adverse or negative comment is received 
within the comment period, the 
regulation will become effective on the 
date specified above. After the close of 
the comment period, the FAA will 
publish a document in the Federal 
Register indicating that no adverse or 
negative comments were received and 
confirming the effective date of the rule. 
If the FAA receives, within the 
comment period, an adverse or negative 
comment, or written comment notice of 
intent to submit such a comment, a 
document withdrawing the direct final 
rule will be published in the Federal 
Register, and a notice of proposed 
rulemaking may be published with a 
new comment period. 

Comments Invited 
Although this action is in the form of 

a direct final rule, and was not preceded 
by a notice of proposed rulemaking, 
interested persons are invited to 
comment on this rule by submitting 
such written data, views, or arguments 
as they may desire. An electronic copy 
of this document may be downloaded 
from http://www.regulations.gov. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address specified under 
the caption ADDRESSES above or through 
the Web site. All communications 
received on or before the closing date 
for comments will be considered, and 
this rule may be amended or withdrawn 
in light of the comments received. 

The Rule 
This amendment to Title 14, Code of 

Federal Regulations (14 CFR) part 71 
establishes Class E airspace at Plains, 
TX, providing the airspace required to 
support the new RNAV (GPS) RWY 
03/21 approach developed for IFR 
landings at Yoakum County Airport. 
Controlled airspace extending upward 
from 700 feet above the surface is 
required to encompass all SIAPs and for 
the safety of IFR operations at Yoakum 
County Airport. Designations for Class 
E5 airspace areas extending upward 
from 700 feet above the surface of the 
earth are published in the FAA Order 
7400.9R, signed August 15, 2007, and 
effective September 15, 2007, which is 

incorporated by reference in 14 CFR 
part 71.1. Class E5 designations listed in 
this document will be published 
subsequently in the Order. 

Agency Findings 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among various levels of 
government. Therefore, it is determined 
that this final rule does not have 
federalism implication under Executive 
Order 13132. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial and 
unlikely to result in adverse or negative 
comments. It, therefore, (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

The FAA’s authority to issue rules 
regarding aviation safety is found in title 
49, of the United States Code. Subtitle 
I, section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the agency’s 
authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VII, part A, subpart I, section 40103. 
Under that section, the FAA is charged 
with prescribing regulations to assign 
the use of airspace necessary to ensure 
the safety of aircraft and the efficient 
use of airspace. This regulation is 
within the scope of that authority as it 
establishes Class E5 airspace at Yoakum 
County Airport, Plains, TX. 

Lists of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (Air). 

Adoption of the Amendment 

� In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

� 1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(g); 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959– 
1963 Comp., p 389. 

§ 71.1 [Amended] 

� 2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9R, Airspace 
Designation and Reporting Points, 
signed August 15, 2007, and effective 
September 15, 2007, is amended as 
follows: 

Paragraph 6002 Class E5 airspace areas 
extending upward from 700 feet above the 
surface of the earth. 

* * * * * 

ASW TX CLASS E5 Plains, TX [New] 

Yoakum County Airport 
(Lat. 33°13′02″ N., long. 102°49′49″ W.) 
That airspace extending upward from 700 

feet above the surface within a 6.54-mile 
radius of Yoakum County Airport. 

* * * * * 
Issued in Fort Worth, TX, on June 24, 2008. 

Donald R. Smith, 
Manager, Operations Support Group, ATO 
Central Service Center. 
[FR Doc. E8–14921 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–13–M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2008–0610; Airspace 
Docket No. 08–ASW–10] 

Establishment of Class E Airspace; 
Pampa, TX 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Direct final rule; request for 
comments. 

SUMMARY: This action establishes Class 
E5 airspace at Pampa, TX. Controlled 
airspace is necessary to accommodate 
aircraft using new RNAV Global 
Positioning System (GPS) Standard 
Instrument Approach Procedures (SIAP) 
at Mesa Vista Ranch Airport. The FAA 
is proposing this action to enhance the 
safety and management of Instrument 
Flight Rules (IFR) aircraft operations at 
Mesa Vista Ranch Airport, Pampa, TX. 
DATES: Effective Date: 0901 UTC 
September 25, 2008. Comments for 
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inclusion in the rules Docket must be 
received August 21, 2008. The Director 
of the Federal Register approves this 
incorporation by reference action under 
Title 1, Code of Federal Regulations, 
part 51, subject to the annual revision of 
FAA Order 7400.9 and publication of 
conforming amendments. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
New Jersey Avenue, SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. You must 
identify the docket number FAA–2008– 
06 10/Airspace Docket No. 08–ASW–10, 
at the beginning of your comments. You 
may also submit comments through the 
Internet at http://regulations.gov. You 
may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
Docket Office (telephone 1–800–647– 
5527) is on the ground floor of the 
building at the above address. 
FOR FURTHER INFORMATION CONTACT: Gary 
A. Mallett, Central Service Center, 
Operations Support Group, Federal 
Aviation Administration, Southwest 
Region, Fort Worth, TX, 76193–0530; 
telephone (817) 222–4949. 
SUPPLEMENTARY INFORMATION: 

The Direct Final Rule Procedure 

The FAA anticipates that this 
regulation will not result in adverse or 
negative comments, and, therefore, 
issues it as a direct final rule. Unless a 
written adverse or negative comment or 
a written notice of intent to submit an 
adverse or negative comment is received 
within the comment period, the 
regulation will become effective on the 
date specified above. After the close of 
the comment period, the FAA will 
publish a document in the Federal 
Register indicating that no adverse or 
negative comments were received and 
confirming the effective date of the rule. 
If the FAA receives, within the 
comment period, an adverse or negative 
comment or written comment notice of 
intent to submit such a comment, a 
document withdrawing the direct final 
rule will be published in the Federal 
Register, and a notice of proposed 
rulemaking may be published with a 
new comment period. 

Comments Invited 

Although this action is in the form of 
a direct final rule, and was not preceded 
by a notice of proposed rulemaking, 
interested persons are invited to 
comment on this rule by submitting 

such written data, views, or arguments 
as they may desire. An electronic copy 
of this document may be downloaded 
from http://www.regulations.gov. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address specified under 
the caption ADDRESSES above or through 
the Web site. All communications 
received on or before the closing date 
for comments will be considered, and 
this rule may be amended or withdrawn 
in light of the comments received. 

The Rule 
This amendment to Title 14, Code of 

Federal Regulations (14 CFR) part 71 
establishes Class E airspace at Pampa, 
TX providing the airspace required to 
support the new RNAV (GPS) RWY 01/ 
19 approach developed for IFR landings 
at Mesa Vista Ranch Airport. Controlled 
airspace extending upward from 700 
feet above the surface is required to 
encompass all SIAPs and for the safety 
of IFR operations at Mesa Vista Ranch 
Airport. Designations for Class E 
airspace areas extending upward from 
700 feet above the surface of the earth 
are published in the FAA Order 
7400.9R, signed August 15, 2007 and 
effective September 15, 2007, which is 
incorporated by reference in 14 CFR 
part 71.1. Class E designations listed in 
this document will be published 
subsequently in the Order. 

Agency Findings 
The regulations adopted herein will 

not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among various levels of 
government. Therefore, it is determined 
that this final rule does not have 
federalism implication under Executive 
Order 13132. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial and 
unlikely to result in adverse or negative 
comments. It, therefore, (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 

number of small entities under the 
criteria of the Regulatory Flexibility Act. 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49, of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VII, Part A, subpart I, section 40103. 
Under that section, the FAA is charged 
with prescribing regulations to assign 
the use of airspace necessary to ensure 
the safety of aircraft and the efficient 
use of airspace. This regulation is 
within the scope of that authority as it 
establishes Class E5 airspace near 
Pampa, TX. 

Lists of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (Air). 

Adoption of the Amendment 

� In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

� 1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(g); 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959– 
1963 Comp., p 389. 

§ 71.1 [Amended] 

� 2. The incorporation by reference in 
14 CFR71.1 of Federal Aviation 
Administration Order 7400.9R, Airspace 
Designation and Reporting Points, 
signed August 15, 2007, and effective 
September 15, 2007, is amended as 
follows: 

Paragraph 6002 Class ES airspace areas 
extending upward from 700 feet above the 
surface of the earth. 

* * * * * 

ASW TX Class E5 Pampa, TX [New] 

Mesa Vista Ranch Airport 
(Lat. 35°53′21″ N., long. 101°01′49″ W.) 
That airspace extending upward from 700 

feet above the surface within a 6.49-mile 
radius of Mesa Vista Ranch Airport. 

* * * * * 
Issued in Fort Worth, TX, on June 24, 2008. 

Donald R. Smith, 
Manager, Operations Support Group, ATO 
Central Service Center. 
[FR Doc. E8–14923 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–13–M 
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INTERNATIONAL TRADE 
COMMISSION 

19 CFR Parts 201 and 210 

[Docket No. MISC–022] 

Rules of General Application and 
Adjudication and Enforcement 

AGENCY: International Trade 
Commission. 
ACTION: Final rule. 

SUMMARY: The United States 
International Trade Commission 
(‘‘Commission’’) amends its Rules of 
Practice and Procedure concerning rules 
of general application, adjudication, and 
enforcement. The amendments are 
necessary to make certain technical 
corrections, to clarify certain provisions, 
to harmonize different parts of the 
Commission’s rules, and to address 
concerns that have arisen in 
Commission practice. 
DATES: This regulation is effective 
August 6, 2008. 
FOR FURTHER INFORMATION CONTACT: 
James Worth, Office of the General 
Counsel, United States International 
Trade Commission, telephone 202–205– 
3065. Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal at 202– 
205–1810. General information 
concerning the Commission may also be 
obtained by accessing its Internet server 
at http://www.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background 

Section 335 of the Tariff Act of 1930 
(19 U.S.C. 1335) authorizes the 
Commission to adopt such reasonable 
procedures, rules, and regulations as it 
deems necessary to carry out its 
functions and duties. This rulemaking 
seeks to update certain outdated 
provisions and improve other 
provisions of the Commission’s existing 
Rules of Practice and Procedure. The 
Commission is amending its rules 
covering investigations under section 
337 of the Tariff Act of 1930 (19 U.S.C. 
1337) (‘‘section 337’’) in order to 
increase the efficiency of its section 337 
investigations. The Commission 
published a notice of proposed 
rulemaking (NOPR) in the Federal 
Register at 72 FR 72280 (Dec. 20, 2007), 
proposing to amend the Commission’s 
Rules of Practice and Procedure to make 
certain changes to rules of general 
application, adjudication, and 
enforcement. 

Although the Commission considers 
these rules to be procedural rules which 

are excepted from notice-and-comment 
under 5 U.S.C. 553(b)(3)(A), the 
Commission invited the public to 
comment on all the proposed rules 
amendments.The NOPR requested 
public comment on the proposed rules 
within 60 days of publication of the 
NOPR. Subsequently, the Commission 
extended the deadline for submitting 
comments by six weeks. 73 FR 8836 
(Feb. 15, 2008). Further, in response to 
a request from the Embassy of the 
People’s Republic of China, the 
Chairman granted an extension by letter 
of March 20, 2008, to the Chinese 
government and relative Chinese 
enterprises to submit comments until 
April 30, 2008. The Commission 
received a total of five sets of comments, 
one each from the ITC Trial Lawyer’s 
Association (ITCTLA), the Intellectual 
Property Owners Association (IPO), the 
American Intellectual Property Law 
Association (AIPLA), the law firm of 
Adduci, Mastriani & Schaumberg LLP 
(AMS), and the Ministry of Commerce 
of the People’s Republic of China 
(MOFCOM). 

The Commission carefully considered 
all comments that it received. The 
Commission’s response is provided 
below in a section-by-section analysis. 
The Commission appreciates the time 
and effort the commentators devoted to 
the task. 

As required by the Regulatory 
Flexibility Act, the Commission certifies 
that these regulatory amendments will 
not have a significant impact on small 
business entities. 

Overview of the Amendments to the 
Regulations 

The final regulations contain four 
changes from those proposed in the 
NOPR. These changes are summarized 
here. 

First, with regard to § 210.11(b), 
relating to the service of the complaint, 
the Commission has substituted the 
word ‘‘complainant’’ for ‘‘party’’. 
Second, with regard to 
§ 210.12(a)(9)(viii), the Commission has 
determined to require that complainants 
provide claim charts with the filing of 
the complaint to specify the allegations 
of infringement with regard to each 
independent patent claim asserted, 
rather than just one exemplary claim per 
patent. 

Third, with regard to § 210.39, the 
Commission adopted the commentators’ 
suggestion to require the parties to 
notify the Commission of the issuance 
or dissolution of a stay of a parallel 
district court proceeding only if the 
issuance or dissolution actually occurs, 
and to provide ten days for the parties 
to notify the Commission. 

Fourth, the Commission has 
withdrawn its proposal to eliminate 
reference to the position of chief 
administrative law judge in §§ 210.15, 
210.20, 210.58, and 210.75. 

A comprehensive explanation of the 
rule changes is provided in the section- 
by-section analysis below. The section- 
by-section analysis includes a 
discussion of all eleven modifications 
suggested by the commentators. Many 
positive comments were received for the 
majority of the 50 specific proposals in 
the NOPR. The proposals for which only 
positive comments were received are 
unchanged. 

Section-by-Section Analysis 

19 CFR Part 201 

Subpart B—Initiation and Conduct of 
Investigations 

Section 201.16 (Service by Overnight 
Delivery) 

The NOPR proposed to amend 
§ 201.16 to allow all parties one extra 
day to respond to documents served by 
overnight delivery, and to conform 
§ 201.16 to §§ 210.6 and 210.7. AMS 
supports the proposed revision. 
MOFCOM suggests that the Commission 
amend 19 CFR 201.16 to clarify whether 
or not all the parties should be served 
via the same method. MOFCOM 
suggests that persons located in a 
foreign country continue to be afforded 
ten additional calendar days to respond 
under 19 CFR 201.16, as the rule 
currently allows. The current rule, 
however, allows ten extra days to 
persons located in a foreign country 
when service is by first-class mail, and 
the proposed amendment does not affect 
this provision. Therefore, the rule is 
unchanged from the proposed rule. 

19 CFR Part 210 

Subpart A—Rules of General 
Applicability 

Section 210.7(b) 
The NOPR proposed to amend § 210.7 

to require that each party designate one 
attorney or agent to receive service of 
process. The ITCTLA proposes that a 
party designate a single attorney to 
receive service from the Commission 
and from the Office of Unfair Import 
Investigations (‘‘OUII’’) of hard copies of 
all papers, but that the private parties 
also be authorized to agree to serve 
several co-counsel for the same parties 
using either electronic or hard copy 
means. The Commission has not 
adopted this proposal because the 
parties currently may agree to serve 
extra copies on each other by electronic 
or hard copy means; this practice would 
not be disturbed by the Commission 
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rule. MOFCOM objects to the proposed 
amendment on the basis that it would 
take extra time for the attorney or agent 
who is served a document to share that 
documents with the rest of the party’s 
team. AMS supports the proposed 
revision. The Commission believes that 
the saving of paper, time, and labor for 
the Commission and the parties by 
designating one attorney or agent to 
receive service of process is beneficial 
and would not prejudice parties 
receiving documents. Therefore, the rule 
is unchanged from the proposed rule. 

Subpart B—Commencement of 
Preinstitution Proceedings and 
Investigations 

Section 210.11(b) 
The NOPR proposed to amend 

§ 210.11(b) relating to service of the 
complaint. The proposed amendment 
does not alter the existing regulatory 
language which describes the ability of 
a party to effect personal service: ‘‘With 
leave from the presiding administrative 
law judge, a party may attempt to effect 
personal service of the complaint and 
notice of investigation upon a 
respondent, if the Secretary’s efforts to 
serve the respondent have been 
unsuccessful. If the party succeeds in 
serving the respondent by personal 
service, the party must notify the 
administrative law judge and file proof 
of such service with the Secretary.’’ The 
term ‘‘party’’ is defined in § 201.2 as 
‘‘any person who has filed a complaint 
or petition on the basis of which an 
investigation has been instituted, or any 
person whose entry of appearance has 
been accepted pursuant to § 201.11(a) or 
(c).’’ Given this definition, MOFCOM 
states that it is unclear what ‘‘a party’’ 
refers to in § 210.11(b). In light of this 
comment, the word ‘‘complainant’’ is 
substituted for the term ‘‘party’’ in order 
to clarify the persons affected. 

Subpart C—Pleadings 

Section 210.12(a)(9)(iv), (a)(10)(i), 
(a)(10)(ii) (Submission of License 
Agreements) 

The NOPR further proposed 
amending § 210.12 by adding new 
paragraphs (a)(9)(iv) and (a)(10)(i) and 
(a)(10)(ii) to reduce the number of 
copies of license agreements that 
complainants must file, and by 
amending paragraphs (c)(1), (d), (f), and 
(g), such that the submission of license 
agreements would be required only in 
those instances where (i) the 
complainant relies upon its status as a 
licensee for purposes of standing or (ii) 
the complainant relies upon the 
domestic activities of a licensee in 
support of its domestic industry 

contentions, and that in these instances, 
the license be submitted as an exhibit to 
the complaint (which would ultimately 
be served upon the respondents), rather 
than as an appendix item, and that all 
licensees of the asserted rights would 
also have to be identified in the 
complaint. The ITCTLA states that it 
supports the amendment of section 
210.12(c)(1); the ITCTLA did not submit 
any comments with regard to sections 
210.12(d), (f), and (g). AMS supports the 
proposed revisions. MOFCOM objects to 
the proposed amendment, arguing that 
respondents will typically ask for 
license agreements during discovery 
anyway. Because the license agreements 
may contain business information 
which is not essential to the allegations 
made against the respondents, the 
Commission has determined that the 
balance of interests favors waiting until 
identified respondents designate 
specific representatives to sign the 
administrative protective order before 
serving license agreements which are 
not essential to the understanding of the 
allegations made against them. Because 
the respondents will still receive the 
license agreements in discovery in a 
timely fashion, the Commission has 
determined to issue the rule unchanged 
from the proposed rule. 

Section 210.12(a)(9)(viii) 
The NOPR proposed to revise 

§ 210.12(a) to require claim charts to be 
filed with the complaint to specify both 
allegations of infringement by any 
respondents and satisfaction of the 
domestic injury requirement by the 
complainant. The ITCTLA states that it 
supports the Commission’s clarification 
that there should be a separate 
requirement for domestic industry claim 
charts and infringement claim charts. 
AMS supports the proposed revision. 
MOFCOM suggests that the Commission 
investigative attorney and the 
administrative law judges should ‘‘pre- 
review’’ complaints to make a 
‘‘preliminary assessment of the scope of 
the claims’’ and to determine whether 
there is prima facie evidence of 
violation. 

The Commission agrees that 
clarification of the scope of the claims 
at an early stage of the investigation will 
foster earlier resolution of disputes. 
Therefore, the Commission has 
determined to require a separate claim 
chart to demonstrate the allegations of 
infringement by respondents with 
regard to each independent claim, rather 
than just one exemplary claim per 
asserted patent. The Commission 
believes that the rule would not add to 
the burden that the complainant must 
already undertake in order to fulfill its 

obligations to file a non-frivolous 
complaint under existing Commission 
Rules 210.4(c)–(d), 19 CFR 210.4(c)–(d), 
which are modeled in part on Rule 11 
of the Federal Rules of Civil Procedure. 
See, e.g., 59 FR 39023–25 (August 1, 
1994). In addition, the Commission 
believes that this rule would help 
identify the issues at an early stage for 
all parties concerned, and foster early 
settlement or disposition of disputes. 

Subpart D—Motions 

Subpart H—Temporary Relief 

Subpart I—Enforcement Procedures and 
Advisory Opinions 

Sections 210.15, 210.20, 210.58, and 
210.75 (The Position of Chief 
Administrative Law Judge) 

The NOPR proposed to amend 
§§ 210.15, 210.20(a), 210.58, and 
210.75(b)(3) by eliminating reference to 
the chief administrative law judge. AMS 
does not support the proposed revision. 
The ITCTLA notes that, although there 
is not at present a chief administrative 
law judge, there may be a need or desire 
to designate a chief administrative law 
judge as the number of administrative 
law judges increases, and therefore the 
Commission may wish to retain this 
reference. The AIPLA has the same 
concerns as AMS and the ITCTLA, and 
notes that, in view of the growing 
caseload, the Commission has 
advertised a position for a fifth 
administrative law judge. The AIPLA 
observes that a chief administrative law 
judge could coordinate a reply from the 
administrative law judges to any 
suggestion posed to them. IPO suggests 
that a chief administrative law judge 
could increase the efficiency of the 
Commission and could aid in the 
training of new administrative law 
judges, could aid in consistent 
application of the Commission’s rules, 
and could speak on behalf of the 
administrative law judges on matters 
such as requests for resources. AMS 
submits that the references to a chief 
administrative law judge do not cause 
harm or confusion even though there 
currently is no chief administrative law 
judge, and suggests that the rule should 
be maintained in order to provide the 
Commission flexibility to appoint a 
chief administrative law judge in the 
future. AMS notes that the Commission 
might find a chief administrative law 
judge to be a helpful representative for 
the administrative law judges to speak 
on their behalf on particular matters, 
receive suggestions or concerns, and 
possibly coordinate responsibility for 
certain matters relating to 
administrative law judges. 
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The proposed amendments and 
revisions pertaining to eliminating the 
references to chief administrative law 
judge are withdrawn. 

Subpart E—Discovery and Compulsory 
Process 

Section 210.28 
The NOPR proposed to amend 

§ 210.28 to conform with the practice in 
the U.S. district courts under the 
Federal Rules of Civil Procedure 
whereby the stenographer is given the 
responsibility of serving copies of a 
deposition on all parties to the case. 
Under current Commission practice, the 
party taking the deposition is given this 
responsibility, and the only party 
currently required to be served with a 
copy is the Commission investigative 
attorney. AMS supports the proposed 
revision. MOFCOM comments that it is 
unclear under the proposed rule when 
a party will be notified that a transcript 
of a deposition is available, how a party 
can obtain a copy, and how much 
money the party should pay. No other 
specific comments were received. 
Because the rule charges the 
stenographic reporter with the 
distribution of the transcripts, and the 
concomitant responsibility of notifying 
the parties of the availability of the 
transcripts and their cost, the rule is 
unchanged. 

Subpart F—Prehearing Conferences and 
Hearings 

Section 210.39 
The NOPR proposed to amend 

§ 210.39(b) to require the filing of 
written notice with the Secretary 
whenever (1) a section 337 party/civil 
action litigant asks the court to issue an 
order staying the civil action, and (2) 
whenever the district court issues an 
order dissolving the stay and directing 
the Commission to transmit all or part 
of the record to the court. The proposed 
amendment requires that a party file 
written notice with the Commission on 
the same day that it asks the district 
court to stay the civil proceeding. The 
purpose of the proposed amendment is 
to clarify current Commission rule 
210.39(b) and to make the rule more 
consistent with 28 U.S.C. 1659(b). 

The ITCTLA agrees with clarifying 
§ 210.39(b) and making it consistent 
with 28 U.S.C. 1659(b), but suggests that 
a party be required to notify the 
Commission only if the district court 
issues a stay of its proceedings or 
dissolves such a stay, stating that it 
would not be necessary to notify the 
Commission of a motion for a stay 
because a motion could be withdrawn 
or superseded by other events. The 

ITCTLA suggests an amendment to 
require parties to notify the Commission 
within ten days of the issuance or 
dissolution of a stay by the district 
court. AMS supports the ITCTLA’s 
proposed amendment. 

The ITCTLA suggestion would require 
the parties to notify the Commission 
only if there were an actual change in 
the status of the district court 
proceeding, and would clarify the time 
for parties to notify the Commission of 
the imposition of the stay or dissolution 
of the stay. Because the Commission 
finds this clarification to be beneficial, 
the commentator’s suggestion is adopted 
in the rule. 

Sections 210.42, 210.43, and 210.51 
(Setting Target Dates) 

The NOPR proposed to amend 
§ 210.42(a)(1)(i) to provide that the 
administrative law judge would issue 
his final initial determination no later 
than four months before the target date 
for completion of the investigation, 
regardless of whether the target date has 
been set at over 15 months as the 
current rule provides. The NOPR 
proposed to amend §§ 210.42(h)(2) and 
210.43(d)(1) to provide that the 
Commission will have two months to 
determine whether to review a final 
initial determination and two months 
for final disposition of the investigation 
in all investigations. The NOPR further 
proposed to amend § 210.51(a) by 
providing that if the target date set by 
order of the administrative law judge 
does not exceed 16 months from the 
date of institution, the order of the 
administrative law judge shall be final. 

The ITCTLA comments that it 
believes the proposed rule would create 
a default target date for completion of 
most investigations of 16 months. The 
ITCTLA contends that the proposed rule 
would be counter to the legislative 
history of the current statutory guidance 
on time for completion of investigations. 
The ITCTLA cites a Federal Register 
notice from twelve years ago, well 
before the current surge in filings, in 
which the Commission stated that target 
dates for completion of section 337 
investigations should rarely exceed 15 
months. 61 FR 43432 (Aug. 13, 1996). 
The ITCTLA comments that the role that 
the Commission has achieved in section 
337 investigations as one of the key 
forums for protection of valuable U.S. 
intellectual property rights rests on the 
speed and high quality of its 
adjudicatory process. The ITCTLA 
suggests that rather than lengthening the 
target date for section 337 
investigations, the Commission instead 
devote additional resources to meet the 
current deadlines. 

IPO comments that it believes the 
current rules are adequate to provide 
efficient resolution of section 337 
proceedings while at the same time 
allowing for extensions of time when 
necessary. IPO adds that its members 
place much value in the Commission’s 
prompt and effective resolution of 
section 337 investigations ‘‘particularly 
when compared to the pace of typical 
intellectual property disputes in the 
U.S. District Court system.’’ IPO 
comments that the proposed rule would 
turn the exception into the rule, 
contrary to the stated goal of efficiency. 
IPO expresses concern that the proposed 
rule would also open the door to further 
expansion of time limits in future, and 
hence would ‘‘proceed down a slippery 
slope.’’ IPO relies on section 337 and its 
legislative history. IPO suggests the 
hiring of additional administrative law 
judges and supports the filling of any 
vacant administrative law judge 
positions. 

AMS does not support the revision, 
contending that it would effectively 
lengthen the time for completion of 
these investigations by one month, and 
AMS believes the proposed revision 
runs counter to the goal expressed in 
section 337 and its legislative history to 
resolve investigations ‘‘at the earliest 
practicable time.’’ AMS understands 
that the increasing number and 
complexity of investigations have made 
it difficult to complete all investigations 
in 12 to 15 months but suggested that 
the Commission keep the current 
practice of granting itself additional 
time on a case-by-case basis. AIPLA’s 
comments identify the same concerns as 
AMS, the ITCTLA, and IPO. 

The Commission believes that the 
proposal to allow the administrative law 
judge to set a target date of 16 months 
by order rather than by initial 
determination would not set 16 months 
as the default length for every case nor 
change the current length of 
investigations, but would merely allow 
the administrative law judge to set 16 
months as a target date by order where 
necessary. The Commission 
acknowledges that there have been 
certain investigations recently which 
have exceeded 15 months due to such 
factors as stays pending other 
proceedings and reassignment of cases 
due to the retirement of an 
administrative law judge, as well as the 
resource constraints relative to the 
recent surge in caseload. The 
Commission has been working to hire 
additional administrative law judges 
and staff and intends to revisit this rule 
after additional personnel and resources 
have been made available to the Office 
of Administrative Law Judges, including 
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the hiring of additional administrative 
law judges. 

The Commission notes that 
historically, the statute allowed 18 
months for ‘‘more complicated’’ cases. 
‘‘More complicated’’ referred to 
investigations ‘‘of an involved nature 
owing to the subject matter, difficulty in 
obtaining information, the large number 
of parties involved, or other significant 
factors.’’ 19 CFR 210.59(a) (1993). 
Typically these were investigations that 
required greater discovery because they 
(1) included multiple patents (and 
claims), (2) involved complex 
technology, and/or (3) included 
multiple respondents. See, e.g., Certain 
Static Random Access Memories and 
Integrated Circuits Devices Containing 
Same, Processes for Making Same, 
Components Thereof, and Products 
Containing Same, Inv. No. 337–TA–325, 
Order No. 5, 1991 WL 788641 (May 9, 
1991) (‘‘The ITC, however, must 
adjudicate all four patents and do so in 
a fraction of the time which will be 
available in the District Court in Texas. 
An additional six months is, therefore, 
not only advisable but clearly essential. 
In sum, as with other Section 337 
investigations involving semiconductors 
which have been designated as 
‘complicated’ by the Commission, this 
case should also be designated ‘more 
complicated’ in order to develop an 
adequate record.’’), unreviewed by 
Commission Notice, 56 FR 28173 (June 
19, 1991). 

Historical practice shows that the 
‘‘more complicated’’ designation was 
used only where necessary. See Certain 
Integrated Circuit Telecommunication 
Chips and Products Containing Same, 
Including Dialing Apparatus, Inv. No. 
337–TA–337, Order No. 52, 1992 WL 
811697 (Aug. 5, 1992) (recognizing that 
the Commission would not designate 
every case ‘‘more complicated’’) (‘‘The 
‘more complicated’ designation should 
be used sparingly and only when clearly 
required.’’), unreviewed by Commission 
Notice, 57 FR 40922 (Sept. 8, 1992). A 
majority of the cases filed today meet 
the criteria for ‘‘more complicated’’ case 
under former Commission rule 
§ 210.59(a) (1993). We also note the 
importance of administrative judges 
allowing sufficient time for discovery. 

The amendment to allow 
investigation target dates to be set at 16 
months by order was proposed in view 
of the proposed four-month period for 
the Commission to complete its review. 
However, nothing in the proposed rule 
mandates a 16-month target date in 
every case, and the Commission does 
not expect the judges to set a 16-month 
target date in every investigation. 
Moreover, the administrative law judges 

currently have authority to set target 
dates by initial determination longer 
than 15 months. Therefore, we do not 
expect that this change will increase the 
number of investigations with target 
dates longer than 15 months. The rule 
change, however, will streamline 
Commission practice by making it less 
likely that the Commission will need to 
extend its ‘‘whether to review’’ 
deadline. Moreover, the parties will 
have a more predictable date for 
responding to Commission requests for 
any briefing on review when the 
Commission deadline for determining 
whether to review a final ID is 60 days 
in every investigation. Therefore, the 
rule is unchanged from the proposed 
rule. 

Section 210.43(b)(1) 
The NOPR proposed to amend 

§ 210.43(b)(1) to require that any 
petition for review exceeding 50 pages 
in length be accompanied by a summary 
not to exceed ten pages, that responses 
to petitions should similarly contain 
such summaries, and that there be a 
100-page limit exclusive of the 
summaries for the length of petitions for 
review of final initial determinations on 
a matter other than temporary relief. 
The ITCTLA opposes the proposed rule 
because initial determinations and their 
associated findings of fact may 
themselves be hundreds of pages and 
hence would be hard to address in a 
100-page petition for review. In this 
connection, the ITCTLA notes that the 
technology itself may be complex and 
difficult to address in 100 pages, and 
that under current § 210.43(b)(3), issues 
not addressed in a petition for review 
will be deemed waived. AIPLA makes 
similar observations and further notes 
that some investigations involve 
multiple parties, multiple patents, 
multiple claims and claim limitations, 
and contested issues of claim 
construction, validity, and infringement. 
AIPLA supports the proposal that a 
party must include a summary to 
provide an overview of longer petitions 
for review. AMS comments that it does 
not support the proposed rule because 
some complex investigations have 
initial determinations which would be 
too lengthy to address in a 100-page 
petition for review. AMS also notes that 
it would be necessary to address an 
issue to preserve it for an appeal to the 
Federal Circuit, as reflected in the 
proposed amendment to § 210.43(b)(3). 
MOFCOM also comments that it 
believes 100 pages are insufficient. 

The commentators’ main concern is 
the need for the parties to preserve 
issues for appeal before the Commission 
and the U.S. Court of Appeals for the 

Federal Circuit. Yet the Federal Rules of 
Appellate Procedure, which apply to the 
Federal Circuit, limit principal briefs to 
30 pages, 14,000 words, or 1,300 lines 
of text if monospaced. Rule 7(A), (B). 
Given the court’s page limitations, the 
Commission believes it is reasonable to 
conclude that a 100-page petition for 
review could accommodate all issues 
which a party may wish to preserve for 
a possible appeal to the Federal Circuit. 
Moreover, the Commission believes that 
the page limits will increase the quality 
of analysis by encouraging the parties to 
focus on what they perceive to be 
reversible errors. Therefore, the rules are 
unchanged from the proposed rule. 

Subpart I—Enforcement Procedures and 
Advisory Opinions 

Section 210.71, 210.75, and 210.79 

The NOPR proposed to amend 
§ 210.71 and 210.79 and to further 
amend § 210.75 to clarify the procedures 
for the analysis of changed conditions, 
for the filing of enforcement 
proceedings, and for requests for 
advisory opinions. Specifically, the 
NOPR proposed to amend § 210.75 
relating to enforcement of Commission 
orders to clarify that under section 337, 
the Commission may impose its own 
civil penalty which it may enforce in 
district court rather than having to have 
the district court impose the civil 
penalty in the first instance. MOFCOM 
comments that ‘‘it is confusing that the 
ITC, as an administrative authority, is 
permitted to initiate a civil action based 
on an administrative order.’’ Section 
210.75 is based on the statutory 
authority granted by Congress to the 
Commission to bring civil actions in 
U.S. district court to enforce its orders 
and in aid of its jurisdiction under 19 
U.S.C. 1333(c) and 1337(f)(2). The role 
of the courts in the enforcement of 
agency orders is important to agencies 
where necessary to ensure compliance 
with the administration of statutory 
schemes by agencies. AMS supports the 
revisions. No other comments were 
received. Therefore, the rules are 
unchanged. 

Other Suggestions 

MOFCOM also suggests that the 
Commission establish a procedure to 
suspend Commission investigations at 
the request of a respondent when the 
USPTO has instituted a reexamination 
proceeding of a patent at issue. 
MOFCOM further suggests that the 
Commission analyze the effect of recent 
jurisprudence in eBay Inc v. 
MercExchange, L.L.C. on the general 
exclusion order procedure. In addition, 
AIPLA suggests that the Commission 
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promulgate a rule to govern the manner 
in which parties serve each other with 
documents electronically, whereas the 
Commission currently allows the parties 
to stipulate rules for electronic service 
among themselves. The Commission 
appreciates the suggestions for further 
areas of rulemaking. However, because 
these issues were not the subject of any 
proposed rule, they will not be 
addressed in this rulemaking. 

List of Subjects 

19 CFR Part 201 

Administration practice and 
procedure, Reporting and recordkeeping 
requirements. 

19 CFR Part 210 

Administration practice and 
procedure, Business and industry, 
Customs duties and inspection, Imports, 
Investigations. 

� For the reasons stated in the preamble, 
19 CFR parts 201 and 210 are amended 
as set forth below: 

PART 201—RULES OF GENERAL 
APPLICATION 

� 1. The authority citation for part 201 
continues to read as follows: 

Authority: Sec. 335 of the Tariff Act of 
1930 (19 U.S.C. 1335), and sec. 603 of the 
Trade Act of 1974 (19 U.S.C. 2482), unless 
otherwise noted. 

� 2. Amend § 201.16 by redesignating 
paragraph (e) as paragraph (f) and 
adding new paragraph (e) to read as 
follows: 

§ 201.16 Service of process and other 
documents. 

* * * * * 
(e) Additional time after service by 

overnight delivery. Whenever a party or 
Federal Agency or department has the 
right or is required to perform some act 
or take some action within a prescribed 
period after the service of a document 
upon it and the document is served by 
overnight delivery, one (1) day shall be 
added to the prescribed period. 
‘‘Overnight delivery’’ is defined as 
delivery by the next business day. 
* * * * * 

PART 210—ADJUDICATION AND 
ENFORCEMENT 

� 1. The authority citation for part 210 
continues to read as follows: 

Authority: 19 U.S.C. 1333, 1335, and 1337. 

Subpart A—Rules of General 
Applicability 

� 2. Amend § 210.3 by adding a 
definition of ‘‘U.S. Customs Service’’ in 
alphabetical order to read as follows: 

§ 210.3 Definitions. 

* * * * * 
U.S. Customs Service means U.S. 

Customs and Border Protection. 

� 3. Amend § 210.4 by revising 
paragraph (f)(1)(i) to read as follows: 

§ 210.4 Written submission; 
representations; sanctions. 

* * * * * 
(f) Specifications; filing of documents. 

(1)(i) Written submissions that are 
addressed to the Commission during an 
investigation or a related proceeding 
shall comply with § 201.8 of this 
chapter, except for the provisions 
regarding the number of copies to be 
submitted. The required number of 
copies shall be governed by paragraph 
(f)(2) of this section. Written 
submissions may be produced by any 
process which produces a clear black 
image on white paper. Typed matter 
shall not exceed 61⁄2 by 91⁄2 inches using 
11-point or larger type and shall be 
double-spaced between each line of text 
using the standard of 6 lines of type per 
inch. Text and footnotes shall be in the 
same size type. Quotations more than 
two lines long in the text or footnotes 
may be indented and single-spaced. 
Headings and footnotes may be single- 
spaced. 
* * * * * 

� 4. Amend § 210.7 by: 
� a. Redesignating paragraph (b) as 
paragraph (c); and 
� b. Adding paragraphs (a)(3) and (b). 

The additions and revisions read as 
follows: 

§ 210.7 Service of process and other 
documents; publication of notices. 

(a) * * * 
(3) Whenever the Commission effects 

service of documents issued by or on 
behalf of the Commission or the 
administrative law judge upon the 
private parties by overnight delivery, 
service upon the Office of Unfair Import 
Investigations shall also be deemed to 
have occurred by overnight delivery. 

(b) Designation of a single attorney or 
representative for service of process. 
The service list prepared by the 
Secretary for each investigation will 
contain the name and address of no 
more than one attorney or other 
representative for each party to the 
investigation. In the event that two or 
more attorneys or other persons 

represent one party to the investigation, 
the party must select one of their 
number to be the lead attorney or 
representative for service of process. 
The lead attorney or representative for 
service of process shall state, at the time 
of the filing of its entry of appearance 
with the Secretary, that it has been so 
designated by the party it represents. 
(Only those persons authorized to 
receive confidential business 
information under a protective order 
issued pursuant to § 210.34(a) are 
eligible to be included on the service list 
for documents containing confidential 
business information.) 
* * * * * 

Subpart B—Initiation and Conduct of 
Investigations 

� 5. Amend § 210.8 by adding 
introductory text and revising paragraph 
(a) to read as follows: 

§ 210.8 Commencement of preinstitution 
proceedings. 

A preinstitution proceeding is 
commenced by filing with the Secretary 
a signed original complaint and the 
requisite number of true copies. 

(a)(1) Unless complainant requests 
temporary relief, the complainant shall 
file with the Secretary: 

(i) Twelve (12) copies of the 
nonconfidential version of the 
complaint along with 6 copies of the 
nonconfidential exhibits, and 6 copies 
of the confidential exhibits; 

(ii) Twelve (12) copies of the 
confidential version of the complaint, if 
any; 

(iii) For each proposed respondent, 
one copy of the nonconfidential version 
of the complaint and one copy of the 
confidential version of the complaint, if 
any, along with one copy of the 
nonconfidential exhibits and one copy 
of the confidential exhibits, and 

(iv) For the government of the foreign 
country in which each proposed 
respondent is located as indicated in the 
Complaint, one copy of the 
nonconfidential version of the 
complaint. 

Note to paragraph (a)(1): The same 
requirements apply for the filing of a 
supplement to the complaint. 

(2) If the complainant is seeking 
temporary relief, the complainant shall 
file with the Secretary: 

(i) Twelve (12) copies of the 
nonconfidential version of the 
complaint along with 6 copies of the 
nonconfidential exhibits, and 6 copies 
of the confidential exhibits; 

(ii) Twelve (12) copies of the 
confidential version of the complaint, if 
any; 
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(iii) For each proposed respondent, 
one copy of the nonconfidential version 
of the complaint and one copy of the 
confidential version of the complaint, if 
any, along with one copy of the 
confidential exhibits; 

(iv) Twelve (12) copies of the 
nonconfidential version of the motion 
for temporary relief along with 6 copies 
of any nonconfidential exhibits filed 
with the motion and 6 copies of the 
confidential exhibits, if any, filed with 
the motion; 

(v) Twelve (12) copies of the 
confidential version of the motion for 
temporary relief, if any; and 

(vi) For each proposed respondent, 
one copy of the confidential version of 
the motion along with one copy of the 
confidential exhibits filed with the 
motion. 

Note to paragraph (a)(2): The same 
requirements apply for the filing of a 
supplement to the complaint or a supplement 
to the motion for temporary relief. 

* * * * * 

§ 210.10 [Amended] 

� 6. Amend § 210.10 by removing the 
last two sentences of paragraph (a)(5)(i). 
� 7. Revise § 210.11 to read as follows: 

§ 210.11 Service of complaint and notice 
of investigation. 

(a)(1) Unless the Commission 
institutes temporary relief proceedings, 
upon institution of an investigation, the 
Commission shall serve: 

(i) Copies of the nonconfidential 
version of the complaint, the 
nonconfidential exhibits, and the notice 
of investigation upon each respondent; 
and 

(ii) Copies of the nonconfidential 
version of the complaint and the notice 
of investigation upon the embassy in 
Washington, DC of the country in which 
each proposed respondent is located as 
indicated in the Complaint. 

(2) If the Commission institutes 
temporary relief proceedings, upon 
institution of an investigation, the 
Commission shall serve: 

(i) Copies of the nonconfidential 
version of the complaint and the notice 
of investigation upon each respondent; 
and 

(ii) A copy of the notice of 
investigation upon the embassy in 
Washington, DC of the country in which 
each proposed respondent is located as 
indicated in the Complaint. 

(3) All respondents named after an 
investigation has been instituted and the 
governments of the foreign countries in 
which they are located as indicated in 
the complaint shall be served as soon as 
possible after the respondents are 
named. 

(4) The Commission shall serve copies 
of the notice of investigation upon the 
U.S. Department of Health and Human 
Services, the U.S. Department of Justice, 
the Federal Trade Commission, the U.S. 
Customs Service, and such other 
agencies and departments as the 
Commission considers appropriate. 

(b) With leave from the presiding 
administrative law judge, a complainant 
may attempt to effect personal service of 
the complaint and notice of 
investigation upon a respondent, if the 
Secretary’s efforts to serve the 
respondent have been unsuccessful. If 
the complainant succeeds in serving the 
respondent by personal service, the 
complainant must notify the 
administrative law judge and file proof 
of such service with the Secretary. 

Subpart C—Pleadings 

� 8. Amend § 210.12 by: 
� a. Republishing the introductory text 
of paragraph (a); 
� b. Revising paragraphs (a)(1), (a)(6)(i) 
introductory text, (a)(6)(i)(C), and (a)(9); 
� c. Redesignating paragraph (a)(10) as 
paragraph (a)(11); 
� d. Adding new paragraph (a)(10); 
� e. Revising paragraph (c); 
� f. Revising the first sentence of 
paragraph (d); 
� g. Revising paragraphs (f), and (g); 
� h. Redesignating existing paragraph 
(h) as paragraph (j); and 
� i. Adding new paragraphs (h) and (i). 

The additions and revisions read as 
follows: 

§ 210.12 The complaint. 
(a) Contents of the complaint. In 

addition to conforming with the 
requirements of § 201.8 of this chapter 
and §§ 210.4 and 210.5 of this part, the 
complaint shall— 

(1) Be under oath and signed by the 
complainant or his duly authorized 
officer, attorney, or agent, with the 
name, address, and telephone number of 
the complainant and any such officer, 
attorney, or agent given on the first page 
of the complaint, and include a 
statement attesting to the 
representations in § 210.4(c)(1) through 
(3); 
* * * * * 

(6)(i) If the complaint alleges a 
violation of section 337 based on 
infringement of a U.S. patent, or a 
federally registered copyright, 
trademark, mask work, or vessel hull 
design, under section 337(a)(1) (B), (C), 
(D), or (E) of the Tariff Act of 1930, 
include a description of the relevant 
domestic industry as defined in section 
337(a)(3) that allegedly exists or is in the 
process of being established, including 

the relevant operations of any licensees. 
Relevant information includes but is not 
limited to: 
* * * * * 

(C) Substantial investment in the 
exploitation of the subject patent, 
copyright, trademark, mask work, or 
vessel hull design, including 
engineering, research and development, 
or licensing; or 
* * * * * 

(9) Include, when a complaint is 
based upon the infringement of a valid 
and enforceable U.S. patent— 

(i) The identification of each U.S. 
patent and a certified copy thereof (a 
legible copy of each such patent will 
suffice for each required copy of the 
complaint); 

(ii) The identification of the 
ownership of each involved U.S. patent 
and a certified copy of each assignment 
of each such patent (a legible copy 
thereof will suffice for each required 
copy of the complaint); 

(iii) The identification of each 
licensee under each involved U.S. 
patent; 

(iv) A copy of each license agreement 
(if any) for each involved U.S. patent 
that complainant relies upon to 
establish its standing to bring the 
complaint or to support its contention 
that a domestic industry as defined in 
section 337(a)(3) exists or is in the 
process of being established as a result 
of the domestic activities of one or more 
licensees; 

(v) When known, a list of each foreign 
patent, each foreign patent application 
(not already issued as a patent) and each 
foreign patent application that has been 
denied, abandoned or withdrawn 
corresponding to each involved U.S. 
patent, with an indication of the 
prosecution status of each such patent 
application; 

(vi) A nontechnical description of the 
invention of each involved U.S. patent; 

(vii) A reference to the specific claims 
in each involved U.S. patent that 
allegedly cover the article imported or 
sold by each person named as violating 
section 337 of the Tariff Act of 1930, or 
the process under which such article 
was produced; 

(viii) A showing that each person 
named as violating section 337 of the 
Tariff Act of 1930 is importing or selling 
the article covered by, or produced 
under the involved process covered by, 
the above specific claims of each 
involved U.S. patent. The complainant 
shall make such showing by appropriate 
allegations, and when practicable, by a 
chart that applies each asserted 
independent claim of each involved 
U.S. patent to a representative involved 
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article of each person named as 
violating section 337 of the Tariff Act or 
to the process under which such article 
was produced; 

(ix) A showing that an industry in the 
United States, relating to the articles 
protected by the patent exists or is in 
the process of being established. The 
complainant shall make such showing 
by appropriate allegations, and when 
practicable, by a chart that applies an 
exemplary claim of each involved U.S. 
patent to a representative involved 
domestic article or to the process under 
which such article was produced; and 

(x) Drawings, photographs, or other 
visual representations of both the 
involved domestic article or process and 
the involved article of each person 
named as violating section 337 of the 
Tariff Act of 1930, or of the process 
utilized in producing the imported 
article, and, when a chart is furnished 
under paragraphs (a)(9)(viii) and 
(a)(9)(ix) of this section, the parts of 
such drawings, photographs, or other 
visual representations should be labeled 
so that they can be read in conjunction 
with such chart; and 

(10) Include, when a complaint is 
based upon the infringement of a 
federally registered copyright, 
trademark, mask work, or vessel hull 
design— 

(i) The identification of each licensee 
under each involved copyright, 
trademark, mask work, and vessel hull 
design; 

(ii) A copy of each license agreement 
(if any) that complainant relies upon to 
establish its standing to bring the 
complaint or to support its contention 
that a domestic industry as defined in 
section 337(a)(3) exists or is in the 
process of being established as a result 
of the domestic activities of one or more 
licensees. 
* * * * * 

(c) Additional material to accompany 
each patent-based complaint. There 
shall accompany the submission of the 
original of each complaint based upon 
the alleged unauthorized importation or 
sale of an article covered by, or 
produced under a process covered by, 
the claims of a valid U.S. patent the 
following: 

(1) One certified copy of the U.S. 
Patent and Trademark Office 
prosecution history for each involved 
U.S. patent, plus three additional copies 
thereof; and 

(2) Four copies of each patent and 
applicable pages of each technical 
reference mentioned in the prosecution 
history of each involved U.S. patent. 

(d) Additional material to accompany 
each registered trademark-based 

complaint. There shall accompany the 
submission of the original of each 
complaint based upon the alleged 
unauthorized importation or sale of an 
article covered by a federally registered 
trademark, one certified copy of the 
Federal registration and three additional 
copies, and one certified copy of the 
prosecution history for each federally 
registered trademark. * * * 
* * * * * 

(f) Additional material to accompany 
each copyright-based complaint. There 
shall accompany the submission of the 
original of each complaint based upon 
the alleged unauthorized importation or 
sale of an article covered by a copyright 
one certified copy of the Federal 
registration and three additional copies; 

(g) Additional material to accompany 
each registered mask work-based 
complaint. There shall accompany the 
submission of the original of each 
complaint based upon the alleged 
unauthorized importation or sale of a 
semiconductor chip in a manner that 
constitutes infringement of a Federally 
registered mask work, one certified copy 
of the Federal registration and three 
additional copies; 

(h) Additional material to accompany 
each vessel hull design-based 
complaint. There shall accompany the 
submission of the original of each 
complaint based upon the alleged 
unauthorized importation or sale of an 
article covered by a vessel hull design, 
one certified copy of the Federal 
registration (including all deposited 
drawings, photographs, or other 
pictorial representations of the design), 
and three additional copies; 

(i) Initial disclosures. Complainant 
shall serve on each respondent 
represented by counsel who has agreed 
to be bound by the terms of the 
protective order one copy of each 
document submitted with the complaint 
pursuant to § 210.12(c) through (h) 
within five days of service of a notice of 
appearance and agreement to be bound 
by the terms of the protective order; and 
* * * * * 

§ 210.13 [Amended] 

� 9. Amend § 210.13 by removing the 
words ‘‘U.S. letters patent’’ and adding 
in their place the words ‘‘U.S. patent’’ 
in the following locations: 
� a. Paragraph (b) introductory text, 
� b. Paragraph 210.13(b)(1) (three 
occurrences), and 
� c. Paragraph 210.13(b)(3). 

Subpart D—Motions 

� 10. Amend § 210.18 by revising 
paragraph (a) to read as follows: 

§ 210.18 Summary determinations. 
(a) Motions for summary 

determinations. Any party may move 
with any necessary supporting affidavits 
for a summary determination in its favor 
upon all or any part of the issues to be 
determined in the investigation. 
Counsel or other representatives in 
support of the complaint may so move 
at any time after 20 days following the 
date of service of the complaint and 
notice instituting the investigation. Any 
other party or a respondent may so 
move at any time after the date of 
publication of the notice of investigation 
in the Federal Register. Any such 
motion by any party in connection with 
the issue of permanent relief, however, 
must be filed at least 60 days before the 
date fixed for any hearing provided for 
in § 210.36(a)(1). Notwithstanding any 
other rule, the deadline for filing 
summary determinations shall be 
computed by counting backward at least 
60 days including the first calendar day 
prior to the date the hearing is 
scheduled to commence. If the end of 
the 60 day period falls on a weekend or 
holiday, the period extends until the 
end of the next business day. Under 
exceptional circumstances and upon 
motion, the presiding administrative 
law judge may determine that good 
cause exists to permit a summary 
determination motion to be filed out of 
time. 
* * * * * 
� 11. Amend § 210.21 by revising: 
� a. Paragraph (a); 
� b. The last sentence of paragraphs 
(b)(2), (c) introductory text, and (d); 
� c. The third sentence of paragraph 
(c)(2)(ii); and 
� d. Paragraph (e). 

The revisions read as follows: 

§ 210.21 Termination of investigations. 

(a) Motions for termination. (1) Any 
party may move at any time prior to the 
issuance of an initial determination on 
violation of section 337 of the Tariff Act 
of 1930 to terminate an investigation in 
whole or in part as to any or all 
respondents, on the basis of withdrawal 
of the complaint or certain allegations 
contained therein, or for good cause 
other than the grounds listed in 
paragraph (a)(2) of this section. A 
motion for termination of an 
investigation based on withdrawal of 
the complaint shall contain a statement 
that there are no agreements, written or 
oral, express or implied between the 
parties concerning the subject matter of 
the investigation, or if there are any 
agreements concerning the subject 
matter of the investigation, all such 
agreements shall be identified, and if 
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written, a copy shall be filed with the 
Commission along with the motion. If 
the agreement contains confidential 
business information within the 
meaning of § 201.6(a) of this chapter, at 
least one copy of the agreement with 
such information deleted shall 
accompany the motion, in addition to a 
copy of the confidential version. The 
presiding administrative law judge may 
grant the motion in an initial 
determination upon such terms and 
conditions as he deems proper. 

(2) Any party may move at any time 
to terminate an investigation in whole 
or in part as to any or all respondents 
on the basis of a settlement, a licensing 
or other agreement, including an 
agreement to present the matter for 
arbitration, or a consent order, as 
provided in paragraphs (b), (c) and (d) 
of this section. 

(b) Termination by Settlement. * * * 
(2) * * * Termination by settlement 

need not constitute a determination as 
to violation of section 337 of the Tariff 
Act of 1930. 

(c) Termination by entry of consent 
order. * * * Termination by consent 
order need not constitute a 
determination as to violation of section 
337. 

(2) * * * 
(ii) * * * Termination by consent 

order need not constitute a 
determination as to violation of section 
337. * * * 
* * * * * 

(d) Termination based upon 
arbitration agreement. * * * 
Termination based on an arbitration 
agreement does not constitute a 
determination as to violation of section 
337 of the Tariff Act of 1930. 

(e) Effect of termination. Termination 
issued by the administrative law judge 
shall constitute an initial determination. 

§ 210.22 [Removed and Reserved] 

� 12. Remove and reserve § 210.22. 

� 13. Amend § 210.25 by revising the 
second sentence of paragraph (f) to read 
as follows: 

§ 210.25 Sanctions. 

* * * * * 
(f) * * * If the administrative law 

judge defers his adjudication in such a 
manner, his ruling on the motion for 
sanctions must be in the form of a 
recommended determination and shall 
be issued no later than 30 days after 
issuance of the Commission’s final 
determination on violation of section 
337 or termination of the investigation. 
* * * 

Subpart E—Discovery and Compulsory 
Process 

� 14. Amend § 210.28 by revising the 
seventh and eighth sentences of 
paragraph (d), revising the first sentence 
of paragraph (g), and revising paragraph 
(i)(4) to read as follows: 

§ 210.28 Depositions. 

* * * * * 
(d) Taking of deposition. * * * When 

a deposition is recorded by other than 
stenographic means and is thereafter 
transcribed, the person transcribing it 
shall certify that the person heard the 
witness sworn on the recording and that 
the transcript is a correct writing of the 
recording. Thereafter, upon payment of 
reasonable charges therefor, that person 
shall furnish a copy of the transcript or 
other recording of the deposition to any 
party or to the deponent. * * * 
* * * * * 

(g) Admissibility of depositions. The 
fact that a deposition is taken and 
served upon the Commission 
investigative attorney as provided in 
this section does not constitute a 
determination that it is admissible in 
evidence or that it may be used in the 
investigation. * * * 
* * * * * 

(i) * * * 
(4) As to completion and return of 

deposition. Errors and irregularities in 
the manner in which the testimony is 
transcribed or the deposition is 
prepared, signed, certified, sealed, 
indorsed, transmitted, served, or 
otherwise dealt with by the person 
before whom it is taken are waived 
unless a motion to suppress the 
deposition or some part thereof is made 
with reasonable promptness after such 
defect is, or with due diligence might 
have been, ascertained. 
� 15. Amend § 210.29 by revising the 
fourth sentence of paragraph (b)(2) to 
read as follows: 

§ 210.29 Interrogatories. 

* * * * * 
(b) * * * 
(2) * * * The party upon whom the 

interrogatories have been served shall 
serve a copy of the answers and 
objections, if any, within ten days of 
service of the interrogatories or within 
the time specified by the administrative 
law judge. * * * 
* * * * * 
� 16. Amend § 210.30 by revising the 
first sentence of paragraph (b)(2) to read 
as follows: 

§ 210.30 Request for production of 
documents and things and entry upon land. 

* * * * * 

(b) * * * 
(2) The party upon whom the request 

is served shall serve a written response 
within 10 days or the time specified by 
the administrative law judge. * * * 
* * * * * 
� 17. Amend § 210.31 by revising the 
second sentence of paragraph (b) and 
the last sentence of paragraph (d) to read 
as follows: 

§ 210.31 Requests for admission. 
* * * * * 

(b) Answers and objections to requests 
for admission. * * * The matter may be 
deemed admitted unless, within 10 days 
or the period specified by the 
administrative law judge, the party to 
whom the request is directed serves 
upon the party requesting the admission 
a sworn written answer or objection 
addressed to the matter. * * * 
* * * * * 

(d) Effect of admissions; withdrawal 
or amendment of admission. * * * Any 
admission made by a party under this 
section is for the purpose of the pending 
investigation and any related 
proceeding as defined in § 210.3 of this 
chapter. 
� 18. Amend § 210.32 by revising 
paragraph (g) to read as follows: 

§ 210.32 Subpoenas. 
* * * * * 

(g) Obtaining judicial enforcement. In 
order to obtain judicial enforcement of 
a subpoena issued under paragraphs 
(a)(3) or (c)(2) of this section, the 
administrative law judge shall certify to 
the Commission, on motion or sua 
sponte, a request for such enforcement. 
The request shall be accompanied by 
copies of relevant papers and a written 
report from the administrative law judge 
concerning the purpose, relevance, and 
reasonableness of the subpoena. If the 
request, relevant papers, or written 
report contain confidential business 
information, the administrative law 
judge shall certify nonconfidential 
copies along with the confidential 
versions. The Commission will 
subsequently issue a notice stating 
whether it has granted the request and 
authorized its Office of the General 
Counsel to seek such enforcement. 
� 19. Amend § 210.34 by: 
� a. Revising the section heading of 
section 210.34; 
� b. Adding the designation ‘‘Note to 
paragraph (c):’’ to the undesignated text 
at the end of paragraph (c); 
� c. Revising the newly designated note 
to paragraph (c); 
� d. Revising paragraph (d); and 
� e. Adding new paragraph (e). 

The additions and revisions read as 
follows: 
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§ 210.34 Protective orders; reporting 
requirement; sanctions and other actions. 

* * * * * 
(c) * * * 
(5) * * * 
Note to paragraph (c): The issue of 

whether sanctions should be imposed may be 
raised on a motion by a party, the 
administrative law judge’s own motion, or 
the Commission’s own initiative in 
accordance with § 210.25(a)(2). Parties, 
including the party that identifies an alleged 
breach or makes a motion for sanctions, and 
the Commission shall treat the identity of the 
alleged breacher as confidential business 
information unless the Commission issues a 
public sanction. The identity of the alleged 
breacher means the name of any individual 
against whom allegations are made. The 
Commission or administrative law judge 
shall allow the parties to make written 
submissions and, if warranted, to present oral 
argument bearing on the issues of violation 
of a protective order and sanctions therefor. 
If before an administrative law judge, any 
determination on sanctions of the type 
enumerated in paragraphs (c)(1) through (4) 
of this section shall be in the form of a 
recommended determination. When the 
motion is addressed to the administrative law 
judge, he shall grant or deny a motion for 
sanctions under paragraph (c)(5) of this 
section by issuing an order. 

(d) Reporting requirement. Each 
person who is subject to a protective 
order issued pursuant to paragraph (a) 
of this section shall report in writing to 
the Commission immediately upon 
learning that confidential business 
information disclosed to him or her 
pursuant to the protective order is the 
subject of: 

(1) A subpoena; 
(2) A court or an administrative order 

(other than an order of a court reviewing 
a Commission decision); 

(3) A discovery request; 
(4) An agreement; or 
(5) Any other written request, if the 

request or order seeks disclosure, by 
him or any other person, of the subject 
confidential business information to a 
person who is not, or may not be, 
permitted access to that information 
pursuant to either a Commission 
protective order or § 210.5(b). 

Note to paragraph (d): This reporting 
requirement applies only to requests and 
orders for disclosure made for use of 
confidential business information in non- 
Commission proceedings. 

(e) Sanctions and other actions. After 
providing notice and an opportunity to 
comment, the Commission may impose 
a sanction upon any person who 
willfully fails to comply with paragraph 
(d) of this section, or it may take other 
action. 

Subpart F—Prehearing Conferences 
and Hearings 

� 20. Amend § 210.35 by redesignating 
existing paragraphs (a)(2) through (6) as 
(a)(3) through (7), respectively; and 
adding new paragraph (a)(2) to read as 
follows: 

§ 210.35 Prehearing conferences. 
(a) * * * 
(2) Negotiation, compromise, or 

settlement of the case, in whole or in 
part; 
* * * * * 
� 21. Amend § 210.38 by revising 
paragraphs (a) and (d) to read as follows: 

§ 210.38 Record. 
(a) Definition of the record. The 

record shall consist of all pleadings, the 
notice of investigation, motions and 
responses, all briefs and written 
statements, and other documents and 
things properly filed with the Secretary, 
in addition to all orders, notices, and 
initial determinations of the 
administrative law judge, orders and 
notices of the Commission, hearing and 
conference transcripts, evidence 
admitted into the record (including 
physical exhibits), and any other items 
certified into the record by the 
administrative law judge or the 
Commission. 
* * * * * 

(d) Certification of record. The record, 
including all physical exhibits entered 
into evidence or such photographic 
reproductions thereof as the 
administrative law judge approves, shall 
be certified to the Commission by the 
administrative law judge upon his filing 
of an initial determination or at such 
earlier time as the Commission may 
order. 
� 22. Amend § 210.39 by revising 
paragraph (b) to read as follows: 

§ 210.39 In camera treatment of 
confidential information. 
* * * * * 

(b) Transmission of certain 
Commission records to district court. (1) 
In a civil action involving parties that 
are also parties to a proceeding before 
the Commission under section 337 of 
the Tariff Act of 1930, at the request of 
a party to a civil action that is also a 
respondent in the proceeding before the 
Commission, the district court may stay, 
until the determination of the 
Commission becomes final, proceedings 
in the civil action with respect to any 
claim that involves the same issues 
involved in the proceeding before the 
Commission under certain conditions. If 
such a stay is ordered by the district 
court, after the determination of the 

Commission becomes final and the stay 
is dissolved, the Commission shall 
certify to the district court such portions 
of the record of its proceeding as the 
district court may request. 
Notwithstanding paragraph (a) of this 
section, the in camera record may be 
transmitted to a district court and be 
admissible in a civil action, subject to 
such protective order as the district 
court determines necessary, pursuant to 
28 U.S.C. 1659. 

(2) To facilitate timely compliance 
with any court order requiring the 
Commission to transmit all or part of the 
record of its section 337 proceedings to 
the court, as described in paragraph 
(b)(1) of this section, a party that 
requests the court to issue an order 
staying the civil action or an order 
dissolving the stay and directing the 
Commission to transmit all or part of the 
record to the court must file written 
notice of the issuance or dissolution of 
a stay with the Commission Secretary 
within 10 days of the issuance or 
dissolution of a stay by the district 
court. 
* * * * * 

Subpart G—Determinations and 
Actions Taken 

� 23. Amend § 210.42 by revising 
paragraphs (a)(1)(i), (a)(2), (h)(2), (h)(3), 
and (i), and adding paragraph (h)(6) to 
read as follows: 

§ 210.42 Initial determinations. 
(a)(1)(i) On issues concerning 

violation of section 337. Unless 
otherwise ordered by the Commission, 
the administrative law judge shall 
certify the record to the Commission 
and shall file an initial determination on 
whether there is a violation of section 
337 of the Tariff Act of 1930 no later 
than four (4) months before the target 
date set pursuant to § 210.51(a). 
* * * * * 

(2) On certain motions to declassify 
information. The decision of the 
administrative law judge granting a 
motion to declassify information, in 
whole or in part, shall be in the form of 
an initial determination as provided in 
§ 210.20(b). 
* * * * * 

(h) * * * 
(2) An initial determination under 

§ 210.42(a)(1)(i) shall become the 
determination of the Commission 60 
days after the date of service of the 
initial determination, unless the 
Commission within 60 days after the 
date of such service shall have ordered 
review of the initial determination or 
certain issues therein or by order has 
changed the effective date of the initial 
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determination. The findings and 
recommendations made by the 
administrative law judge in the 
recommended determination issued 
pursuant to § 210.42(a)(1)(ii) will be 
considered by the Commission in 
reaching determinations on remedy and 
bonding by the respondents pursuant to 
§ 210.50(a). 

(3) An initial determination filed 
pursuant to § 210.42(c) shall become the 
determination of the Commission 30 
days after the date of service of the 
initial determination, except as 
provided for in paragraph (h)(5) and 
paragraph (h)(6) of this section, 
§ 210.50(d)(3), and § 210.70(c), unless 
the Commission, within 30 days after 
the date of such service shall have 
ordered review of the initial 
determination or certain issues therein 
or by order has changed the effective 
date of the initial determination. 
* * * * * 

(6) The disposition of an initial 
determination filed pursuant to 
§ 210.42(c) which grants a motion for 
summary determination that would 
terminate the investigation in its 
entirety if it were to become the 
Commission’s final determination, shall 
become the final determination of the 
Commission 45 days after the date of 
service of the initial determination, 
unless the Commission has ordered 
review of the initial determination or 
certain issues therein, or by order has 
changed the effective date of the initial 
determination. 

(i) Notice of determination. A notice 
stating that the Commission’s decision 
on whether to review an initial 
determination will be issued by the 
Secretary and served on the parties. 
Notice of the Commission’s decision 
will be published in the Federal 
Register if the decision results in 
termination of the investigation in its 
entirety, if the Commission deems 
publication of the notice to be 
appropriate under § 201.10 of subpart B 
of this part, or if publication of the 
notice is required under § 210.49(b) of 
this subpart or § 210.66(f) of subpart H 
of this part. 
� 24. Amend § 210.43 by: 
� a. Revising paragraph (a)(1); 
� b. Adding the designation ‘‘Note to 
paragraph (b)(1):’’ to the undesignated 
text at the end of paragraph (b)(1); 
� c. Revising the newly designated note 
to paragraph (b)(1); 
� d. Adding a sentence to the end of 
paragraph (b)(3); 
� e. Adding new paragraph (b)(5); and 
� f. Revising paragraphs (c) and (d)(1). 

The additions and revisions read as 
follows: 

§ 210.43 Petitions for review of initial 
determinations on matters other than 
temporary relief. 

(a) Filing of the petition. (1) Except as 
provided in paragraph (a)(2) of this 
section, any party to an investigation 
may request Commission review of an 
initial determination issued under 
§ 210.42(a)(1) or (c), § 210.50(d)(3) or 
§ 210.70(c) by filing a petition with the 
Secretary. A petition for review of an 
initial determination issued under 
§ 210.42(a)(1) must be filed within 12 
days after service of the initial 
determination. A petition for review of 
an initial determination issued under 
§ 210.42(c) that terminates the 
investigation in its entirety on summary 
determination must be filed within 10 
business days after service of the initial 
determination. Petitions for review of all 
other initial determinations under 
§ 210.42(c) must be filed within five (5) 
business days after service of the initial 
determination. A petition for review of 
an initial determination issued under 
§ 210.50(d)(3) or § 210.70(c) must be 
filed within 10 days after service of the 
initial determination. 
* * * * * 

(b) * * * 
Note to paragraph (b)(1): The petition for 

review must set forth a concise statement of 
the facts material to the consideration of the 
stated issues, and must present a concise 
argument providing the reasons that review 
by the Commission is necessary or 
appropriate to resolve an important issue of 
fact, law, or policy. If a petition filed under 
this paragraph exceeds 50 pages in length, it 
must be accompanied by a summary of the 
petition not to exceed ten pages. Petitions for 
review may not exceed 100 pages in length, 
exclusive of the summary and any exhibits. 

* * * * * 
(3) * * * In order to preserve an issue 

for review by the Commission or the 
U.S. Court of Appeals for the Federal 
Circuit that was decided adversely to a 
party, the issue must be raised in a 
petition for review, whether or not the 
Commission’s determination on the 
ultimate issue, such as a violation of 
section 337, was decided adversely to 
the party. 
* * * * * 

(5) Service of petition. All petitions 
for review of an initial determination 
shall be served on the other parties by 
messenger, overnight delivery, or 
equivalent means. 

(c) Responses to the petition. Any 
party may file a response within eight 
(8) days after service of a petition of a 
final initial determination under 
§ 210.42(a)(1), and within five (5) 
business days after service of all other 
types of petitions, except that a party 
who has been found to be in default 

may not file a response to any issue as 
to which the party has defaulted. If a 
response to a petition for review filed 
under this paragraph exceeds 50 pages 
in length, it must be accompanied by a 
summary of the response not to exceed 
ten pages. Responses to petitions for 
review may not exceed 100 pages in 
length, exclusive of the summary and 
any exhibits. 

(d) Grant or denial of review. (1) The 
Commission shall decide whether to 
grant, in whole or in part, a petition for 
review of an initial determination filed 
pursuant to § 210.42(a)(1) within 60 
days of the service of the initial 
determination on the parties, or by such 
other time as the Commission may 
order. The Commission shall decide 
whether to grant, in whole or in part, a 
petition for review of an initial 
determination filed pursuant to 
§ 210.42(a)(2) or § 210.42(c), which 
grants a motion for summary 
determination that would terminate the 
investigation in its entirety if it becomes 
the final determination of the 
Commission, § 210.50(d)(3), or 
§ 210.70(c) within 45 days after the 
service of the initial determination on 
the parties, or by such other time as the 
Commission may order. The 
Commission shall decide whether to 
grant, in whole or in part, a petition for 
review of an initial determination filed 
pursuant to § 210.42(c), except as noted 
above, within 30 days after the service 
of the initial determination on the 
parties, or by such other time as the 
Commission may order. 
* * * * * 

� 25. Amend § 210.45 by revising 
paragraph (c) to read as follows: 

§ 210.45 Review of initial determinations 
on matters other than temporary relief. 

* * * * * 
(c) Determination on review. On 

review, the Commission may affirm, 
reverse, modify, set aside or remand for 
further proceedings, in whole or in part, 
the initial determination of the 
administrative law judge. In addition, 
the Commission may take no position 
on specific issues or portions of the 
initial determination of the 
administrative law judge. The 
Commission also may make any 
findings or conclusions that in its 
judgment are proper based on the record 
in the proceeding. If the Commission’s 
determination on review terminates the 
investigation in its entirety, a notice will 
be published in the Federal Register. 

� 26. Amend § 210.49 by revising 
paragraph (b) to read as follows: 
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§ 210.49 Implementation of Commission 
action. 

* * * * * 
(b) Publication and transmittal to the 

President. A Commission determination 
that there is a violation of section 337 
of the Tariff Act of 1930 or that there is 
reason to believe that there is a 
violation, together with the action taken 
relative to such determination under 
§ 210.50(a) or § 210.50(d) of this part, or 
the modification or rescission in whole 
or in part of an action taken under 
§ 210.50(a), shall promptly be published 
in the Federal Register. It shall also be 
promptly transmitted to the President or 
an officer assigned the functions of the 
President under 19 U.S.C. 1337(j)(1)(B), 
1337(j)(2), and 1337(j)(4), together with 
the record upon which the 
determination and the action are based. 
* * * * * 

� 27. Amend § 210.50 by revising 
paragraph (d)(1) to read as follows: 

§ 210.50 Commission action, the public 
interest, and bonding by respondents. 

* * * * * 
(d) Forfeiture or return of 

respondents’ bonds. (1)(i) If one or more 
respondents posts a bond pursuant to 19 
U.S.C. 1337(e)(1) or 1337(j)(3), 
proceedings to determine whether a 
respondent’s bond should be forfeited to 
a complainant in whole or part may be 
initiated upon the filing of a motion, 
addressed to the administrative law 
judge who last presided over the 
investigation, by a complainant within 
90 days after the expiration of the 
period of Presidential review under 19 
U.S.C. 1337(j). If that administrative law 
judge is no longer employed by the 
Commission, the motion shall be 
addressed to the Commission. 

(ii) A respondent may file a motion 
addressed to the administrative law 
judge who last presided over the 
investigation for the return of its bond 
within 90 days after the expiration of 
the Presidential review period under 19 
U.S.C. 1337(j). If that administrative law 
judge is no longer employed by the 
Commission, the motion shall be 
addressed to the Commission. 
* * * * * 

§ 210.51 [Amended] 

� 28. Amend § 210.51(a) to remove all 
occurrences of the number ‘‘15’’ and 
add in its place the number ‘‘16’’. 

Subpart H—Temporary Relief 

� 29. Revise § 210.54 to read as follows: 

§ 210.54 Service of motion by the 
complainant. 

Notwithstanding the provisions of 
§ 210.11 regarding service of the 
complaint by the Commission upon 
institution of an investigation, on the 
day the complainant files a complaint 
with the Commission (see § 210.8(a)(1) 
and § 210.8(a)(2) of subpart B of this 
part), the complainant must serve non- 
confidential copies of both documents 
(as well as non-confidential copies of all 
materials or documents attached 
thereto) on all proposed respondents 
and on the embassy in Washington, DC 
of the country in which each proposed 
respondent is located as indicated in the 
Complaint. If a complainant files any 
supplemental information with the 
Commission prior to institution, 
nonconfidential copies of that 
supplemental information must be 
served on all proposed respondents and 
on the embassy in Washington, DC of 
the country in which each proposed 
respondent is located as indicated in the 
complaint. The complaint, motion, and 
supplemental information, if any, shall 
be served by messenger, overnight 
delivery, or equivalent means. A signed 
certificate of service must accompany 
the complaint and motion for temporary 
relief. If the certificate does not 
accompany the complaint and the 
motion, the Secretary shall not accept 
the complaint or the motion and shall 
promptly notify the submitter. Actual 
proof of service on each respondent and 
embassy (e.g., certified mail return 
receipts, messenger, or overnight 
delivery receipts, or other proof of 
delivery)—or proof of a serious but 
unsuccessful effort to make such 
service—must be filed within 10 days 
after the filing of the complaint and 
motion. If the requirements of this 
section are not satisfied, the 
Commission may extend its 35-day 
deadline under § 210.58 for determining 
whether to provisionally accept the 
motion for temporary relief and institute 
an investigation on the basis of the 
complaint. 
� 30. Amend § 210.55 by revising 
paragraph (b) to read as follows: 

§ 210.55 Content of service copies. 
* * * * * 

(b) If the Commission determines that 
the complaint, motion for temporary 
relief, or any exhibits or attachments 
thereto contain excessive designations 
of confidentiality that are not warranted 
under § 201.6(a) of this chapter, the 
Commission may require the 
complainant to file and serve new non- 
confidential versions of the aforesaid 
submissions in accordance with 
§ 210.54 and may determine that the 35- 

day period under § 210.58 for deciding 
whether to institute an investigation and 
to provisionally accept the motion for 
temporary relief for further processing 
shall begin to run anew from the date 
the new non-confidential versions are 
filed with the Commission and served 
on the proposed respondents in 
accordance with § 210.54. 
� 31. Amend § 210.56 by: 
� a. Revising the first paragraph and the 
first and second sentences of the fourth 
paragraph of the sample notice of 
paragraph (a); and 
� b. Revising the second sentence of 
paragraph (b) to read as follows: 

§ 210.56 Notice accompanying service 
copies. 

(a) * * * 
Notice is hereby given that the 

attached complaint and motion for 
temporary relief will be filed with the 
U.S. International Trade Commission in 
Washington, DC on llll, 20l. The 
filing of the complaint and motion will 
not institute an investigation on that 
date, however, nor will it begin the 
period for filing responses to the 
complaint and motion pursuant to 19 
CFR 210.13 and 210.59. 
* * * * * 

If the Commission determines to 
conduct an investigation of the 
complaint and motion for temporary 
relief, the investigation will be formally 
instituted on the date the Commission 
publishes a notice of investigation in the 
Federal Register pursuant to 19 CFR 
210.10(b). If an investigation is 
instituted, copies of the complaint, the 
notice of investigation, and the 
Commission’s Rules of Practice and 
Procedure (19 CFR Part 210) will be 
served on each respondent by the 
Commission pursuant to 19 CFR 
210.11(a). * * * 
* * * * * 

(b) * * * The supplementary notice 
shall be served by messenger, overnight 
delivery, or equivalent means. * * * 
� 32. Amend § 210.66 by revising the 
eighth sentence of paragraph (c) to read 
as follows: 

§ 210.66 Initial determination concerning 
temporary relief; Commission action 
thereon. 

* * * * * 
(c) * * * The parties shall serve their 

comments on other parties by 
messenger, overnight delivery, or 
equivalent means. 
* * * * * 
� 33. Amend § 210.67 by revising: 
� a. The section heading; and 
� b. Paragraph (a) to read as follows: 
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§ 210.67 Remedy, the public interest, and 
bonding. 

* * * * * 
(a) While the motion for temporary 

relief is before the administrative law 
judge, he may compel discovery on 
matters relating to remedy, the public 
interest and bonding (as provided in 
§ 210.61). The administrative law judge 
also is authorized to make findings 
pertaining to the public interest, as 
provided in § 210.66(a). Such findings 
may be superseded, however, by 
Commission findings on that issue as 
provided in paragraph (c) of this 
section. 
* * * * * 

Subpart I—Enforcement Procedures 
and Advisory Opinions 

§ 210.70 [Transferred] 

� 34. Transfer § 210.70 from subpart I to 
subpart H. 
� 35. Amend § 210.71 by revising 
paragraph (a)(1) to read as follows: 

§ 210.71 Information gathering. 

(a) Power to require information. (1) 
Whenever the Commission issues an 
exclusion order, the Commission may 
require any person to report facts 
available to that person that will help 
the Commission assist the U.S. Customs 
Service in determining whether and to 
what extent there is compliance with 
the order. Similarly, whenever the 
Commission issues a cease and desist 
order or a consent order, it may require 
any person to report facts available to 
that person that will aid the 
Commission in determining whether 
and to what extent there is compliance 

with the order or whether and to what 
extent the conditions that led to the 
order are changed. 
* * * * * 
� 36. Amend § 210.75 by revising 
paragraphs (b)(4)(ii), and (c) to read as 
follows: 

§ 210.75 Proceedings to enforce exclusion 
orders, cease and desist orders, consent 
orders, and other Commission orders. 

* * * * * 
(b) * * * 
(4) * * * 
(ii) Bring civil actions in a United 

States district court pursuant to 
paragraph (c) of this section (and section 
337(f)(2) of the Tariff Act of 1930) to 
recover for the United States the civil 
penalty accruing to the United States 
under that section for the breach of a 
cease and desist order or a consent 
order, and to obtain a mandatory 
injunction incorporating the relief the 
Commission deems appropriate for 
enforcement of the cease and desist 
order or consent order; or 
* * * * * 

(c) Court enforcement. To obtain 
judicial enforcement of an exclusion 
order, a cease and desist order, a 
consent order, or a sanctions order, the 
Commission may initiate a civil action 
in the U.S. district court. In a civil 
action under section 337(f)(2) of the 
Tariff Act of 1930, the Commission may 
seek to recover for the United States the 
civil penalty accruing to the United 
States under that section for the breach 
of a cease and desist order or a consent 
order, and may ask the court to issue a 
mandatory injunction incorporating the 
relief the Commission deems 

appropriate for enforcement of the cease 
and desist order or consent order. The 
Commission may initiate a proceeding 
to obtain judicial enforcement without 
any other type of proceeding otherwise 
available under section 337 or this 
subpart or without prior notice to any 
person, except as required by the court 
in which the civil action is initiated. 
� 37. Amend § 210.79 by revising 
paragraph (a) to read as follows: 

§ 210.79 Advisory opinions. 

(a) Advisory opinions. Upon request 
of any person, the Commission may, 
upon such investigation as it deems 
necessary, issue an advisory opinion as 
to whether any person’s proposed 
course of action or conduct would 
violate a Commission exclusion order, 
cease and desist order, or consent order. 
The Commission will consider whether 
the issuance of such an advisory 
opinion would facilitate the 
enforcement of section 337 of the Tariff 
Act of 1930, would be in the public 
interest, and would benefit consumers 
and competitive conditions in the 
United States, and whether the person 
has a compelling business need for the 
advice and has framed his request as 
fully and accurately as possible. 
Advisory opinion proceedings are not 
subject to sections 554, 555, 556, 557, 
and 702 of title 5 of the United States 
Code. 
* * * * * 
� 38. Amend part 210 by adding 
Appendix A at the end of the part as 
follows: 

Appendix A to Part 210—Adjudication 
and Enforcement 

Initial determination concerning: Petitions for review due: Response to petitions due: 
Commission deadline for 
determining whether to review the 
initial determination: 

1. Violation § 210.42(a)(1) ............. 12 days from service of the initial 
determination.

8 days from service of any peti-
tion.

60 days from service of the initial 
determination. 

2. Forfeiture of respondent’s bond 
§ 210.50(d)(3).

10 days from service of the initial 
determination.

5 business days from service of 
any petition.

45 days from service of the initial 
determination. 

3. Forfeiture of complainant’s tem-
porary relief bond § 210.70(c).

10 days from service of the initial 
determination.

5 business days from service of 
any petition.

45 days from service of the initial 
determination. 

4. Summary initial determination 
that would terminate the inves-
tigation if it became the Com-
mission’s final determination 
§ 210.42(c).

10 days from service of the initial 
determination.

5 business days from service of 
any petition.

45 days from service of the initial 
determination. 

5. Other matters § 210.42(c) .......... 5 business days from service of 
the initial determination.

5 business days from service of 
any petition.

30 days from service of the initial 
determination on private par-
ties. 

6. Formal enforcement pro-
ceedings § 210.75(b).

By order of the Commission ......... By order of the Commission ......... 90 days from service of the initial 
determination on private par-
ties. 
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By order of the Commission. 
Issued: June 26, 2008. 

Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E8–14872 Filed 7–3–08; 8:45 am] 
BILLING CODE 7020–02–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R05–OAR–2007–0183; FRL–8575–3] 

Approval and Promulgation of Air 
Quality Implementation Plans; Illinois; 
Revisions to Emission Reduction 
Market System 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: In 1997, Illinois adopted and 
submitted rules establishing a cap and 
trade program regulating emissions of 
volatile organic compounds (VOC). The 
program, known as the Emission 
Reduction Market System (ERMS), was 
designed to address VOC sources in the 
Chicago area with potential to emit at 
least 25 tons per year. Then, in 2004, the 
Chicago ozone nonattainment area was 
in effect reclassified from severe to 
moderate, which according to EPA 
guidance revised the applicable 
definition of major sources from 25 tons 
per year to 100 tons per year. This 
‘‘reclassification’’ could have resulted in 
the program no longer including sources 
with potential to emit more than 25 but 
less than 100 tons per year. Instead, 
Illinois adopted rule revisions, 
submitted to EPA on January 10, 2007, 
which required that these sources 
remain part of the program. Illinois’ rule 
revisions also addressed other potential 
ramifications of the ‘‘reclassification.’’ 
EPA is approving these rule revisions. 
DATES: This final rule is effective August 
6, 2008. 
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. EPA–R05–OAR–2007–0183. All 
documents in the docket are listed on 
the www.regulations.gov Web site. 
Although listed in the index, some 
information is not publicly available, 
i.e., Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
http://www.regulations.gov or in hard 

copy at the Environmental Protection 
Agency, Region 5, Air and Radiation 
Division, 77 West Jackson Boulevard, 
Chicago, Illinois 60604. This facility is 
open from 8:30 a.m. to 4:30 p.m., 
Monday through Friday, excluding 
Federal holidays. We recommend that 
you telephone John Summerhays, 
Environmental Scientist, at (312) 886– 
6067 before visiting the Region 5 office. 

FOR FURTHER INFORMATION CONTACT: John 
Summerhays, Environmental Scientist, 
Criteria Pollutant Section, Air Programs 
Branch (AR–18J), Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604, (312) 886–6067, 
summerhays.john@epa.gov. 

SUPPLEMENTARY INFORMATION: This 
supplementary information section is 
arranged as follows: 
I. Description and Review of Illinois’ 

Submittal 
II. What Action Is EPA Taking? 
III. Statutory and Executive Order Reviews 

I. Description and Review of Illinois’ 
Submittal 

On January 10, 2007, Illinois 
submitted revisions to Part 205 of Title 
35 of the Illinois Administrative Code, 
entitled ‘‘Emissions Reduction Market 
System’’ (ERMS). ERMS is a cap and 
trade program addressing VOC 
emissions in the Chicago area. Under 
ERMS, Illinois issues allowances 
equivalent to 12 percent less than 
baseline VOC emission levels, and 
requires affected sources to hold 
allowances equivalent to their VOC 
emissions during the ozone season. The 
program thereby requires overall VOC 
emission levels to be reduced to 12 
percent below baseline levels. Illinois 
adopted the original rules for this 
program on November 20, 1997, and 
submitted the rules to EPA on December 
16, 1997. EPA approved those rules on 
October 15, 2001, at 66 FR 52359. 

Part 205 requires participation of all 
major VOC sources in the Chicago area. 
More specifically, the version of Section 
205.200 that Illinois adopted in 1997 
stated that ‘‘The requirements of this 
Part shall apply to any source * * * 
located in the Chicago ozone 
nonattainment area that is required to 
obtain a [Title V permit], and [has VOC 
emissions during the ozone season of at 
least 10 tons].’’ The requirement for a 
Title V operating permit applies to 
major sources. Since the Chicago area at 
that time was classified as a severe 
ozone nonattainment area, major 
sources were defined to include sources 
with the potential to emit 25 tons per 
year or more of VOC. 

In 2004, EPA classified the Chicago 
ozone nonattainment area as moderate 
for the 8-hour ozone standard, and 
effective in 2005 rescinded the severe 
classification for the 1-hour ozone 
standard. The definition of major 
sources for moderate ozone 
nonattainment areas includes sources 
with the potential to emit 100 tons per 
year or more of VOC. According to EPA 
guidance (see 69 FR 23951, April 30, 
2004), the replacement of the prior 
classification of severe with a 
classification of moderate thus meant 
that sources with potential to emit at 
least 25 tons per year but less that 100 
tons per year of VOC would no longer 
be major sources and would no longer 
be required to have Title V operating 
permits. As a result, the sources in the 
Chicago area in this size range would no 
longer be subject to the ERMS 
requirements, given the applicability 
criteria in section 205.200 as quoted 
above. 

Illinois estimated that the loss of these 
intermediate sized sources from ERMS 
would result in a loss of 330 tons of 
VOC emission reduction per ozone 
season associated with these sources. 
Illinois sought to avoid this loss of 
sources from the program. 
Consequently, Illinois revised section 
205.200 to redefine applicability to 
include sources with potential to emit at 
least 25 tons of VOC (and sources 
otherwise required to have a Title V 
permit) and at least 10 tons of VOC 
emissions during the ozone season. By 
this means, Illinois revised its 
applicability provisions to include the 
same set of sources as were included in 
1997, notwithstanding the change in the 
classification of the Chicago ozone 
nonattainment area. 

Under the 1997 rules, since by 
definition all the affected sources had a 
Title V permit, Illinois used the Title V 
permits to establish several elements of 
the ERMS program. Most notably, 
Illinois used the source’s Title V permit 
to specify the number of allowances to 
be issued to the source (Cf. section 
205.315) and the source-specific VOC 
monitoring methods (Cf. section 
205.330). 

Since (under EPA’s guidance) sources 
with potential emissions between 25 
and 100 tons per year were no longer 
subject to a requirement for a Title V 
permit, the State needed an alternative 
means of specifying source-specific 
ERMS provisions. Illinois therefore 
adopted section 205.316, to provide that 
sources included in ERMS but not 
required to obtain a Title V permit were 
required either to request a Title V 
permit anyway or to apply for a 
federally enforceable state operating 
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permit (FESOP). The FESOP is to 
specify the provisions (relating for 
example to the number of allowances 
allocated to the source and the source- 
specific monitoring requirements) that 
would otherwise be specified in the 
Title V permit. 

Title V of the Clean Air Act provides 
for defining some operations with trivial 
or no emissions as insignificant 
activities. The 1997 version of section 
205.220 of Illinois’ rules exempts these 
activities from ERMS, based on the 
exemption under Title V. Illinois 
intended that these activities continue 
to be exempt from ERMS, irrespective of 
whether a source is subject to the 
requirement for a Title V permit. 
Therefore, Illinois revised Section 
205.220 to provide that any activity 
meeting the criteria in Part 201 Subpart 
F of Title 35 of the Illinois 
Administrative Code for insignificant 
activities may be exempted from the 
ERMS program, whether the source is 
subject to a Title V permit or a FESOP. 

In ozone nonattainment areas 
classified as severe, major new sources 
and existing sources undergoing major 
modifications must obtain 1.3 tons of 
offsets for every ton of new emissions. 
In ozone nonattainment areas classified 
as moderate, major new sources and 
existing sources undergoing major 
modifications need only obtain 1.1 tons 
of offsets for every ton of new 
emissions. New source review rules 
require that any change in offset ratio 
applies only prospectively, to sources 
permitted after the change in ratio, and 
that a source permitted before the 
change in ratio must continue to have 
offsets in at least the ratio that applied 
at the time the source was permitted. 

Under section 205.150 of the 1997 
ERMS rules, major new sources and 
sources undergoing major modifications 
were required to obtain 1.3 allowances 
for every ton of new emissions. Illinois’ 
revised rules provide for modified ratios 
as the applicable ratios change. Section 
205.150(f)(1) of the revised rules states: 
‘‘If the nonattainment classification of 
the Chicago area for ozone is changed 
such that the required offset ratio is no 
longer 1.3 to 1 and a new offset ratio 
applies, as specified in 35 Ill. Adm. 
Code 203.302, that ratio shall then apply 
in lieu of the 1.3 to 1 ratio set forth in 
subsections (c)(2), (d)(1), and (e) of this 
Section. Such new ratio shall not apply 
to any part of a source or any 
modification already subject to the 1.3 
to 1 ratio or other previously effective 
offset ratio established prior to the 
effective date of the new ratio.’’ Section 
205.150(f)(2) provides that the ratio 
becomes 1 to 1 if the Chicago area is 
redesignated to attainment. 

These revisions address the 
ramifications of a revised classification 
according to EPA guidance as cited 
above. However, while Illinois was 
adopting these rule revisions, EPA’s 
ozone implementation guidance was 
being challenged in court. On December 
22, 2006, with clarification on June 8, 
2007, the Court of Appeals for the 
District of Columbia Circuit ruled 
against elements of EPA’s ozone 
implementation guidance, including the 
‘‘backsliding’’ inherent in allowing an 
area originally classified as severe and 
subsequently classified as moderate to 
apply the less stringent major source 
definition for moderate areas. South 
Coast Air Quality Management Dist. v. 
EPA, 472 F.3d 882 (D.C. Cir. 2006). 

This court ruling has no effect on the 
approvability of Illinois’ ERMS rule 
revisions. Illinois’ revised ERMS rules 
assure the incorporation of all sources 
with potential to emit at least 25 tons of 
VOC per year (and at least 10 tons of 
VOC during the ozone season), 
irrespective of whether the major source 
definition for permitting purposes is 25 
or 100 tons per year. Thus, Illinois’ rules 
assure inclusion of a fixed set of 
sources, irrespective of the source size 
used in the definition of major sources. 
Illinois’ revised ERMS rules also assure 
that any new source or major 
modification must obtain allowances 
such that the ratio of allowances to the 
quantity of new emissions matches the 
offset ratio that applies under the 
permitting requirements that are in 
effect at the time the new source or 
major modification is permitted. 

Illinois requested that EPA defer 
rulemaking on section 205.150(e). This 
section provides that new sources 
providing offsets by holding trading 
program allowances in the proper ratio 
need not also provide offsets in their 
new source permit. Illinois made a 
similar request for deferral of EPA 
rulemaking on this section in 
conjunction with its 1997 submittal of 
ERMS rules. While a new source may 
use a shutdown for both purposes, 
purchasing the necessary allowances 
from a shutdown source and 
simultaneously using the shutdown in 
the new source permit to satisfy offset 
requirements, the deferral of rulemaking 
provides that the two requirements must 
be met independently. 

Illinois made a corollary change, 
changing the term ‘‘Chicago ozone 
nonattainment area’’ to the term 
‘‘Chicago area.’’ The term ‘‘Chicago 
area’’ is defined to mean the same area 
as the previous term ‘‘Chicago ozone 
nonattainment area,’’ but the revised 
term more clearly signifies that the 
program will remain in effect even if the 

Chicago area is redesignated as an 
attainment area. 

In addition to the rules identified 
above, Illinois made conforming 
revisions to multiple other rules. These 
revisions generally replace the term 
‘‘Chicago nonattainment area’’ with the 
term ‘‘Chicago area’’ or mention FESOPs 
as a possible vehicle for specifying 
source-specific provisions to implement 
the ERMS rules. 

EPA finds these changes approvable. 
The change in the applicability 
provisions merely assures that the 
original program applicability criteria 
continue to apply, notwithstanding any 
change in the classification or 
designation of the area. The requirement 
for sources with potential emissions 
between 25 and 100 tons per year to 
obtain a permit (either a Title V permit 
or a FESOP) is a reasonable means of 
implementing the ERMS requirements 
at any time when these sources are not 
required to obtain a Title V permit. 
Illinois’ provision for offset ratios, 
wherein new source emissions are offset 
at the ratio that reflects the offset ratio 
that is mandated at the time the permit 
authorizing the new source emissions is 
issued, properly matches offset 
requirements. The use of the term 
‘‘Chicago area’’ also properly clarifies 
that the program continues even if the 
area is redesignated to attainment. 

EPA proposed to approve these rule 
revisions on January 30, 2008, at 73 FR 
5471. On the same day, at 73 FR 5435, 
EPA also published a direct final rule 
approving these rule revisions. 
However, EPA then realized that the 
notice of direct final rulemaking, in 
comments on an EPA memorandum 
discussing the above court ruling, 
unintentionally commented on a 
national issue regarding ramifications of 
the court ruling. Therefore, EPA 
withdrew its direct final rule on 
February 29, 2008, at 73 FR 11042. 
Since the comments did not affect the 
underlying rationale for the proposed 
rule, i.e. because EPA proposed to find 
Illinois’ revised ERMS rules to retain the 
same benefits without regard for what 
size is used to define major sources, 
EPA retained its proposed rule. EPA 
received no comments on this proposed 
rule. EPA continues to believe that 
Illinois’ revised rules should be 
approved. 

II. What Action Is EPA Taking? 
EPA is approving Illinois’ revisions to 

the ERMS program, except that EPA is 
deferring action on section 205.150(e). 

Illinois did not change every rule in 
Part 205. The State submitted only those 
rules that it changed. Thus, the revised 
rules being approved here must be 
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viewed in conjunction with the 
unrevised rules approved at 40 CFR 
52.720(c)(158). 

III. Statutory and Executive Order 
Reviews 

Under the Clean Air Act, the 
Administrator is required to approve a 
SIP submission that complies with the 
provisions of the Act and applicable 
Federal regulations. 42 U.S.C. 7410(k); 
40 CFR 52.02(a). Thus, in reviewing SIP 
submissions, EPA’s role is to approve 
state choices, provided that they meet 
the criteria of the Clean Air Act. 
Accordingly, this action merely 
approves state law as meeting Federal 
requirements and does not impose 
additional requirements beyond those 
imposed by state law. For that reason, 
this action: 

• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Order 12866 (58 FR 51735, 
October 4, 1993); 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• Is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the Clean Air Act; 
and 

• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

In addition, this rule does not have 
tribal implications as specified by 
Executive Order 13175 (65 FR 67249, 
November 9, 2000), because the SIP is 

not approved to apply in Indian country 
located in the state, and EPA notes that 
it will not impose substantial direct 
costs on tribal governments or preempt 
tribal law. 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this action and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by September 5, 
2008. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this action for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

List of Subjects in 40 CFR Part 52 
Environmental protection, Air 

pollution control, Incorporation by 
reference, Intergovernmental relations, 
Ozone, Reporting and recordkeeping 
requirements, Volatile organic 
compounds. 

Dated: May 23, 2008. 
Bharat Mathur, 
Acting Regional Administrator, Region 5. 

� For the reasons stated in the preamble, 
part 52, chapter I, of title 40 of the Code 
of Federal Regulations is amended as 
follows: 

PART 52—[AMENDED] 

� 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart O—Illinois 

� 2. Section 52.720 is amended by 
adding paragraph (c)(180) to read as 
follows: 

§ 52.720 Identification of plan. 

* * * * * 
(c) * * * 
(180) On January 10, 2007, Illinois 

submitted revisions to its rules for the 
Emission Reduction Market System. 
These revisions assure that sources in 
the Chicago area with potential 
emissions of VOC between 25 and 100 
tons per year will remain subject to the 
program, irrespective of changes in the 
area’s ozone nonattainment 
classification or designation and any 
associated changes in whether such 
sources are defined to be major sources. 
EPA is again deferring action on section 
205.150(e). 

(i) Incorporation by reference. 
(A) Illinois Administrative Code, Title 

35: Environmental Protection, Subtitle 
B: Air Pollution, Chapter I: Pollution 
Control Board, Subchapter b: 
Alternative Reduction Program, Part 205 
Emissions Reduction Market System, 
Sections: 

205.120 Abbreviations and Acronyms 
205.130 Definitions 
205.150 Emissions Management Periods 

(except for 205.150(e)) 
205.200 Participating Source 
205.205 Exempt Source 
205.210 New Participating Source 
205.220 Insignificant Emission Units 
205.300 Seasonal Emissions Component of 

the Annual Emissions Report 
205.310 ERMS Applications 
205.315 CAAPP Permits for ERMS Sources 
205.316 Federally Enforceable State 

Operating Permits for ERMS Sources 
205.318 Certification for Exempt CAAPP 

Sources 
205.320 Baseline Emissions 
205.330 Emissions Determination Methods 
205.335 Sampling, Testing, Monitoring and 

Recordkeeping Practices 
205.337 Changes in Emissions 

Determination Methods and Sampling, 
Testing, Monitoring and Recordkeeping 
Practices 

205.400 Seasonal Emissions Allotment 
205.405 Exclusions From Further 

Reductions 
205.410 Participating Source Shutdowns 
205.500 Emissions Reduction Generator 
205.510 Inter-Sector Transaction 
205.610 Application for Transaction 

Account 
205.700 Compliance Accounting 
205.730 Excursion Reporting 
205.750 Emergency Conditions 
205.760 Market System Review Procedures 

[FR Doc. E8–15153 Filed 7–3–08; 8:45 am] 

BILLING CODE 6560–50–P 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 99–25; FCC 07–204] 

Creation of a Low Power Radio Service 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule; announcement of 
effective date. 

SUMMARY: In this document, the 
Commission announces that the Office 
of Management and Budget (OMB) has 
approved, for a period of three years, the 
revised information collections 
associated with the Creation of a Low 
Power Radio Service. This notice is 
consistent with the Ordering Clause of 
the Report and Order published on 
January 17, 2008, which stated that 
changes to FCC Form 316, OMB Control 
Number 3060–0009, Application for 
Consent to Assignment of Broadcast 
Station Construction Permit or License 
or Transfer of Control of Corporation 
Holding Broadcast Station Construction 
Permit and FCC Form 318, OMB Control 
Number 3060–0920, Application for 
Construction Permit for a Low Power 
FM Broadcast Station will become 
effective 60 days after a notice is 
published in the Federal Register 
announcing OMB approval of the forms. 
DATES: FCC Forms 316 and 318 are 
effective September 5, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Peter Doyle or Kelly Donohue, Audio 
Division, Media Bureau at (202) 418– 
2700. 

SUPPLEMENTARY INFORMATION: This 
document announces that, on June 23, 
2008, OMB approved, for a period of 
three years, the revised information 
collection requirements resulting in 
changes to FCC Forms 316 and 318 
contained in the Commission’s Report 
and Order concerning the Creation of a 
Low Power Radio Service, FCC 07–204, 
published at 73 FR 3202, January 17, 
2008. The OMB Control Numbers are 
3060–0009 (FCC Form 316) and 3060– 
0920 (FCC Form 318), respectively. The 
Commission publishes this notice as an 
announcement of the effective date of 
the forms and announcement of OMB 
approval for the information collections. 
If you have any comments on the 
burden estimates listed below, or how 
the Commission can improve the 
collections and reduce any burdens 
caused thereby, please write to Cathy 
Williams, Federal Communications 
Commission, Room 1–C823, 445 12th 
Street, SW., Washington, DC 20554. 
Please include the OMB Control 

Numbers 3060–0009 and 3060–0920 in 
your correspondence. The Commission 
will also accept your comments via the 
Internet if you send them to 
PRA@fcc.gov. 

To request materials in accessible 
formats for people with disabilities 
(Braille, large print, electronic files, 
audio format), send an e-mail to 
fcc504@fcc.gov or call the Consumer & 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). 

Synopsis 

As required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507), 
the FCC is notifying the public that it 
received OMB approval on June 23, 
2008, for the revised information 
collection requirements resulting in 
changes to FCC Forms 316 and 318. The 
OMB Control Numbers assigned to the 
information collections are 3060–0009 
and 3060–0920, respectively. For 
revisions to Form 316 (3060–0009), the 
total annual reporting burden for 
respondents for these collections of 
information, including the time for 
gathering and maintaining the collection 
of information, is estimated to be: 750 
respondents, a total annual burden 
hours of 855 hours, and $425,150 in 
total annual costs. For revisions to Form 
318 (3060–0920), the total annual 
reporting burden for respondents for 
these collections of information, 
including the time for gathering and 
maintaining the collection of 
information, is estimated to be: 16,659 
respondents, a total annual burden 
hours of 34,396 hours, and $23,850 in 
total annual costs. 

Under 5 CFR part 1320, an agency 
may not conduct or sponsor a collection 
of information unless it displays a 
current, valid OMB Control Number. 

No person shall be subject to any 
penalty for failing to comply with a 
collection of information subject to the 
Paperwork Reduction Act that does not 
display a valid OMB Control Number. 
The foregoing notice is required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13, October 1, 1995, 44 
U.S.C. 3507. 

Federal Communications Commission. 

William F. Caton, 
Deputy Secretary. 
[FR Doc. E8–15307 Filed 7–3–08; 8:45 am] 

BILLING CODE 6712–01–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

[Docket No. NHTSA–2008–0125] 

RIN 2127–AK14 

Federal Motor Vehicle Safety 
Standards; Power-Operated Window, 
Partition, and Roof Panel Systems 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule; response to petitions 
for reconsideration. 

SUMMARY: This document responds to 
two petitions for reconsideration of a 
final rule amending the Federal motor 
vehicle safety standard for power- 
operated window, partition, and roof 
panel systems. The subject final rule, 
statutorily mandated and published in 
April 2006, established a new safety 
requirement for vehicle power window 
switches, specifically that such switches 
have a ‘‘pull-to-close’’ design. That final 
rule set a compliance date of October 1, 
2008, which was the same as the 
compliance date for a rule published in 
September 2004 that amended the 
standard to include a performance test 
to prevent inadvertent actuation of 
power window switches, particularly by 
children. Petitions for reconsideration 
were submitted by the Alliance of 
Automobile Manufacturers (Alliance) 
and DaimlerChrysler Corporation. The 
petitioners requested an extension of the 
compliance date by two years, as well 
as additional amendments to the 
standard. 

This document grants the requests 
common to both petitions for an 
additional two years to comply with the 
pull-to-close operability requirements of 
the April 2006 rule. It denies 
petitioners’ other requests. Specifically, 
we are denying the request that power 
window switches be excluded from the 
‘‘pull-to-close’’ design requirement if 
the power window systems are 
equipped with an automatic reversal 
feature. We are also denying a request 
for exclusion from the pull-to-close 
requirement for switches mounted in 
overhead locations and switches that 
operate vent-type power windows. 
DATES: Effective Date: The amendments 
made in this final rule are effective 
September 5, 2008. 

Compliance Date: The requirements 
of the April 2006 final rule pertaining to 
‘‘pull-to-close’’ operation of power 
window switches, as amended by 
today’s rule, become mandatory for all 
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1 70 FR 18673 (Docket No. NHTSA–2006–24455– 
1). 

2 69 FR 55517 (Docket No. NHTSA–2004–19032– 
1). 

3 Public Law 109–59, 119 Stat. 1144 (2005). 
4 The May 30, 2006 petition for reconsideration 

was submitted by the Alliance of Automobile 
Manufacturers, an industry trade organization 
whose members include BMW Group, 
DaimlerChrysler, Ford Motor Company, General 
Motors, Mazda, Mitsubishi Motors, Porsche, Toyota, 
and Volkswagen. (Docket No. NHTSA–2006– 
24455–5.) 

5 Docket No. NHTSA–2006–24455–4. 

6 ECE R21 is a European safety standard that has 
automatic reversal specifications similar to, but not 
identical to, those contained in paragraph S5 of 
FMVSS No. 118. See http://www.unece.org/trans/ 
main/wp29/wp29regs/21rv2am2e.pdf. 

vehicles subject to the standard 
manufactured on or after October 1, 
2010. All other requirements, including 
the performance test for inadvertent 
actuation, continue to become 
mandatory for all vehicles subject to the 
standard that are manufactured on or 
after October 1, 2008. Voluntary early 
compliance is permitted. 

Petitions for Reconsideration: If you 
wish to submit a petition for 
reconsideration for this rule, your 
petition must be received by August 21, 
2008. 
ADDRESSES: Petitions for reconsideration 
should refer to the docket number above 
and be submitted to: Administrator, 
National Highway Traffic Safety 
Administration, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

See the SUPPLEMENTARY INFORMATION 
portion of this document (Section VI; 
Rulemaking Analyses and Notice) for 
DOT’s Privacy Act Statement regarding 
documents submitted to the agency’s 
dockets. 
FOR FURTHER INFORMATION CONTACT: For 
non-legal issues, you may call Mr. 
Michael Pyne, Office of Crash 
Avoidance Standards (Phone: 202–366– 
4931; Fax: 202–366–7002). 

For legal issues, you may call Mr. Ari 
Scott, Office of the Chief Counsel 
(Phone: 202–366–2992; Fax: 202–366– 
3820). 

You may send mail to these officials 
at: National Highway Traffic Safety 
Administration, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION: 
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II. Background 
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IV. Discussion and Analysis 
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I. Executive Summary 
This document responds to two 

petitions for reconsideration of our 
April 12, 2006 final rule 1 amending 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 118, Power-Operated 
Window, Partition, and Roof Panel 
Systems. That final rule responded to an 
earlier round of petitions for 
reconsideration of our September 15, 
2004 final rule amending FMVSS No. 

118.2 That rule amended the standard to 
require that switches for power 
windows and other power-operated 
items in new motor vehicles be resistant 
to accidental actuation that causes those 
items to begin to close. The amendment 
consisted of adding a new performance 
test for that purpose. 

While the April 2006 final rule made 
a number of technical amendments to 
Standard No. 118, the primary change 
effected by the April 2006 final rule was 
to implement a Congressional mandate 
in section 10308 of the Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA–LU).3 The mandate 
was to require power windows in 
vehicles not in excess of 10,000 pounds 
to have switches that close a window 
only when the switch is pulled up or 
out (‘‘pull-to-close’’ switches), and it 
was identical to an issue raised in a 
petition for reconsideration of the 
September 2004 rule. Therefore, our 
implementation of the SAFETEA–LU 
mandate also addressed that petition. 

Petitions for reconsideration of the 
April 2006 final rule were submitted by 
the Alliance of Automobile 
Manufacturers 4 and DaimlerChrysler 
Corporation.5 The petitions requested 
additional amendments to Standard No. 
118, as well as additional lead time for 
implementing the standard’s pull-to- 
close power window switch 
requirements. 

The petitioners sought amendments to 
FMVSS No. 118 regarding certain issues 
either addressed in our April 2006 
rulemaking or newly arising therefrom. 
Both petitioners requested an additional 
two years of lead time to comply with 
the final rule’s requirement for power 
window switches to have pull-to-close 
operability. The petitioners argued that 
a substantial amount of time had 
elapsed between the September 2004 
rule and the April 2006 amendment and 
that some manufacturers had initiated 
new switch designs on certain vehicle 
models that, although they would 
comply with the performance test in the 
2004 rule, they might not comply with 
the newer pull-to-close requirement. 
The petitioners argued that 
manufacturers would have to start over 
on those redesigns, and would have 

insufficient time to achieve compliance 
for those models unless the compliance 
date was extended. The additional two 
years (i.e., until October 1, 2010) would 
provide approximately four years to 
comply with the pull-to-close 
requirement so that the total lead-time 
would be about equal to that originally 
provided for compliance with the 
September 2004 rule. 

The Alliance’s petition also requested 
amendments concerning exclusion from 
the pull-to-close requirement for: (1) 
Power window switches mounted on an 
overhead console, roof, or headliner; (2) 
power window switches for side-hinged 
vent windows; and (3) power windows 
equipped with automatic reversal 
capability complying with paragraph S5 
of FMVSS No. 118. 

In its petition, DaimlerChrysler stated 
that it joined in the Alliance’s petition 
and supports its requests, but the 
company made the following additional 
request. DaimlerChrysler asked that if 
the agency decides to grant the Alliance 
request for an exclusion from the pull- 
to-close requirement for power window 
systems equipped with S5-compliant 
automatic reversal capability, a similar 
exclusion should be extended to power 
windows with an automatic reversal 
feature meeting ECE R21,6 ‘‘Uniform 
provisions concerning the approval of 
vehicles with regard to their interior 
fittings,’’ the standard commonly 
employed in Europe, specifically S5.8.3 
of that standard. The petitioner 
reasoned that such an exclusion would 
be appropriate because the U.S. and 
European automatic reversal 
requirements are very similar and 
provide identical safety protection from 
window entrapment. 

In this document, we are granting in 
part and denying in part the Alliance 
and DaimlerChrysler petitions for 
reconsideration. The amendments we 
are adopting in response to the petitions 
for reconsideration of the April 12, 2006 
final rule are as follows (additional 
detail and explanation are provided 
later in this document): 

• The agency is amending paragraph 
S2, Application, of Standard No. 118 to 
specify that vehicles subject to the 
requirements of the standard must 
comply with the pull-to-close switch 
operability requirement by October 1, 
2010. This amendment will provide 
manufacturers with an additional two 
years of lead time, thereby providing 
relief for those manufacturers that had 
sought to meet the requirement of the 
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7 The term ‘‘power window’’ is used in the 
preamble of this final rule to refer to power- 
operated windows, interior partitions, and roof 
panels, all of which are covered by FMVSS No. 118. 
Power roof panels and partitions are similar to 
power windows in their operation. However, any 
distinctions in applicability among the three types 
of systems will be delineated clearly in both the 
preamble and the amended regulatory text. 

8 ‘‘Rocker’’ switches are designed to pivot on a 
center hinge, effectively operating like a ‘‘see-saw.’’ 
‘‘Toggle’’ switches operate using small levers that 
push back and forth to open and close a window. 
As a result of their design, downward pressure (e.g., 
caused by a child kneeling or leaning) on a rocker 
or toggle switch could result in a window’s either 
opening or closing, depending upon how such force 
is applied. In contrast, ‘‘pull-to-close’’ switches 
function such that pressing down on the switch will 
only cause the window to open, but the switch 
must be actively pulled up in order to close the 
window. Thus, accidental pressing with a hand, 
knee, or foot on a pull-to-close switch could not 
cause a window to close, although it might cause 
it to open. 

September 2004 final rule by a means 
other than pull-to-close switches. It will 
also generally allow those 
manufacturers to comply with this 
additional requirement in the course of 
their normal vehicle redesign process, 
thereby keeping the costs associated 
with this rulemaking close to zero. 

However, we note that vehicle 
manufacturers must comply with all 
other requirements of the September 
2004 and April 2006 final rules, 
including the inadvertent actuation 
performance test (‘‘ball test’’), by the 
original compliance date of October 1, 
2008. 

• The agency is denying the requests 
for exclusions from the pull-to-close 
switch operability requirement for 
switches mounted overhead, switches 
for side-hinged vent windows, and 
switches for windows with automatic 
reversal capability. 

We note here that on February 28, 
2008, the President signed a law that 
requires NHTSA to determine whether 
automatic reversal capability should be 
required for power windows. Thus, as 
part of that rulemaking activity, we will 
reexamine the safety implications of 
power windows with automatic reversal 
capability. However, the prospect of 
future rulemaking on automatic reversal 
has no impact on the decisions set forth 
in this notice regarding petitions for 
reconsideration of power window 
switch requirements. See section IV–D 
of this notice for further explanation. 

II. Background 

A. FMVSS No. 118 Requirements 
Federal Motor Vehicle Safety 

Standard (FMVSS) No. 118 specifies 
requirements for power-operated 
window, partition, and roof panel 
systems 7 in motor vehicles to minimize 
the risk of injury or death from their 
accidental operation. The standard 
applies to passenger cars, multipurpose 
passenger vehicles, and trucks with a 
gross vehicle weight rating of 4,536 
kilograms (10,000 lbs.) or less. 

The basic requirements of FMVSS No. 
118 are enumerated in paragraph S4 of 
the standard. They include the 
fundamental requirement that power 
windows must not be operable unless 
the vehicle’s ignition switch is in the 
‘‘On,’’ ‘‘Start,’’ or ‘‘Accessory’’ position. 
In this way, the standard provides a 

simple means (i.e., ignition key 
removal) by which a vehicle’s windows 
can be disabled and thus safeguarded 
from accidental closure. Paragraph S4 
does specify a few exceptions where 
power windows may close without the 
vehicle’s ignition being turned on (e.g., 
by use of a limited-range remote 
control), but each exception is specified 
in such a way that safety can still be 
assured. 

Paragraph S5 of FMVSS No. 118 
allows an alternative means of 
compliance through the use of power 
window automatic reversal systems. If 
such a system is used in a vehicle and 
it meets the specified performance 
requirements of the standard, then the 
vehicle is not required to meet the 
window operating restrictions of 
paragraph S4. These systems prevent 
high closing forces which might injure 
or entrap a person caught in a closing 
window. 

Although a variety of current vehicles 
are equipped with automatic reversal 
capability on one or more of their 
windows, we are not aware of any 
systems that are certified as complying 
with paragraph S5 of FMVSS No. 118. 
Instead, all current vehicles are certified 
to paragraph S4, even if they are 
equipped with automatic reversal. 

B. Recent Rulemaking Actions on Power 
Window Switches 

NHTSA published a final rule on 
September 15, 2004, amending Standard 
No. 118 to add new safety requirements 
for switches used to operate power 
windows and sunroofs in vehicles 
covered by the standard. The following 
discussion summarizes the safety 
considerations which the agency sought 
to address. (For a more complete 
discussion, please consult the 
September 2004 final rule.) 

The September 2004 final rule 
responded to various petitions for 
rulemaking and addressed a small 
number of serious injuries and fatalities 
that had occurred involving power 
windows and sunroofs (this number 
varied from one to five per year, 
according to data at the time). It was 
apparent in most of those cases that an 
occupant, usually a child, became 
entrapped in a power window as a 
result of inadvertently pressing on a 
window switch while leaning out of a 
window opening. (As noted previously, 
FMVSS No. 118 requires that power 
windows must be disabled upon 
ignition key removal; thus, it is apparent 
that the key was in the ignition in each 
of those cases.) 

The power windows in those cases 
where serious injuries and fatalities 
occurred used switches of a ‘‘rocker’’ or 

‘‘toggle’’ design 8 that lack protection 
from casual contact and thus are 
susceptible to inadvertent actuation. We 
concluded that such injuries could be 
prevented if power window switches 
were recessed or shrouded, or if a type 
of switch design referred to as a ‘‘pull- 
to-close’’ switch was used. 

Instead of specifying particular design 
characteristics that would address the 
hazard, the September 2004 final rule 
instead established a performance test to 
be applied to power window switches 
in order to assure adequate protection 
from inadvertent actuation. In the 
specified performance test, a rigid 
spherical test device in the form of a 
metal ball is pressed against each power 
window switch with a certain amount of 
force to simulate a child kneeling on the 
switch. (This is commonly referred to as 
the ‘‘ball test’’). A switch could pass the 
test only if applying the test device in 
this manner did not cause the power 
window controlled by the switch to 
begin to close. Power windows and 
sunroofs in vehicles meeting the ball 
test performance requirement would be 
able to resist inadvertent actuation of 
their power windows and sunroofs and 
would provide a measure of protection 
in the event children were left in a 
vehicle with the ignition turned on. 

Compliance with the September 2004 
amendments to Standard No. 118 was 
required no later than October 1, 2008, 
generally coinciding with the start of the 
2009 model year. This provided 
manufacturers approximately four years 
of lead-time to meet the new power 
window switch requirement. 

However, in April 2006, about 19 
months after publishing that rule, in 
response to legislation enacted by 
Congress in August 2005, NHTSA again 
amended the standard, adding another 
new power window switch requirement 
in addition to the performance test 
established in the September 2004 rule. 

Section 10308 of the August 2005 
congressional legislation, called 
SAFETEA–LU, contained the following 
mandate: 

The Secretary [of Transportation] shall 
upgrade Federal Motor Vehicle Safety 
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9 This October 21, 2004 petition for 
reconsideration was filed by the following advocacy 
organizations: Advocates for Highway and Auto 
Safety (Advocates), KIDS AND CARS, The Zoie 
Foundation, the Trauma Foundation, Consumers for 
Auto Reliability and Safety, Consumer Federation 
of America, Consumers Union, Public Citizen, Kids 
In Cars, 4RKidsSake, and the Center for Auto 
Safety. (Docket No. NHTSA–2004–19032–3 and 4.) 

Standard 118 to require that power windows 
in motor vehicles not in excess of 10,000 
pounds have switches that raise the window 
only when the switch is pulled up or out. 
The Secretary shall issue a final rule 
implementing this section by April 1, 2007. 

This legislation required that all power 
window switches be of the pull-to-close 
variety, regardless of whether they met 
any performance test. 

At that time, the agency also had 
before it a petition for reconsideration of 
the September 2004 final rule submitted 
by a variety of organizations that 
advocate highway safety.9 The petition 
included a request for a new power 
window switch requirement the same as 
the one contained in the legislative 
mandate. To implement section 10308 
of SAFETEA–LU as quickly as possible, 
the agency decided to grant that aspect 
of the advocacy groups’ petition for 
reconsideration, publishing a final rule 
to this effect on April 12, 2006. That 
final rule amended FMVSS No. 118 by 
adding section S6(c), implementing the 
restriction stipulated in SAFETEA–LU 
to allow only switches that operate by 
being ‘‘pulled up or out’’ for closing of 
power windows. It also maintained the 
ball test of the 2004 rule because we 
determined that the performance test 
was still relevant to ensure that all pull- 
to-close switches are resistant to 
inadvertent actuation. 

The April 2006 rule did not modify 
the deadline for compliance with the 
amended switch requirements, so the 
compliance date for both the ‘‘ball test’’ 
of the 2004 rule as well as the ‘‘pull-to- 
close’’ requirement was October 1, 2008. 

III. Petitions for Reconsideration 
NHTSA received two petitions for 

reconsideration submitted in response 
to our April 2006 final rule amending 
the switch-related provisions of FMVSS 
No. 118. One petition was submitted by 
the Alliance of Automobile 
Manufacturers, and the other was 
submitted by DaimlerChrysler 
Corporation. These petitions may be 
found in Docket No. NHTSA–2006– 
24455. 

As noted above, the petitioners 
requested further amendments to 
FMVSS No. 118 regarding certain issues 
either addressed in our April 2006 
rulemaking or newly arising therefrom, 
including adequacy of the lead time for 
achieving compliance with the new 

requirements. Specifically, both 
petitioners requested additional time to 
comply with the final rule, citing the 
substantial amount of time that had 
elapsed between the September 2004 
rule and the April 2006 amendment and 
the decision by at least some vehicle 
manufacturers to achieve compliance 
with the September 2004 final rule 
using shielded or recessed toggle 
switches instead of pull-to-close switch 
designs. 

The Alliance’s petition also requested 
a number of additional amendments to 
the standard, including exclusion from 
the new pull-to-close operability 
requirements for the following: (1) 
Switches mounted on an overhead 
console, roof, or headliner; (2) switches 
for vent-type windows, and (3) switches 
on systems which incorporate an 
automatic reversal feature that complies 
with the requirements of FMVSS No. 
118. 

DaimlerChrysler’s petition expressed 
support for the requests made in the 
Alliance’s petition, but it further 
suggested that if an exclusion from the 
pull-to-close requirement was granted 
for switches incorporating an FMVSS 
No.118 type of automatic reversal 
feature, that exclusion should be 
extended to ECE R21-compliant 
automatic reversal systems as well. 

Further analysis of the issues raised in 
these petitions for reconsideration is 
provided in the following section of this 
document. 

IV. Discussion and Analysis 

A. Lead Time 

In adopting a performance test as part 
of FMVSS No. 118 to ensure resistance 
to inadvertent actuation of power 
window switches, our September 2004 
final rule also amended paragraph S2, 
Application, providing that, ‘‘[t]his 
standard’s requirements for actuation 
devices, as provided in S6, need not be 
met for vehicles manufactured before 
October 1, 2008.’’ Thus, that final rule 
accorded manufacturers slightly more 
than four years of lead time for 
compliance with the new ‘‘ball test’’ 
requirement. 

Subsequently, our April 2006 final 
rule responding to petitions for 
reconsideration of the September 2004 
final rule further amended FMVSS No. 
118 to implement the mandate in 
section 10308 of SAFETEA–LU, which 
directed NHTSA to require that power 
window switches have pull-to-close 
operability (see S6(c)). In the preamble 
for the April 2006 final rule, we stated 
our belief that sufficient lead time still 
remained for manufacturers to meet this 
new requirement as part of their normal 

production processes. As a result, the 
agency did not change the mandatory 
compliance date of October 1, 2008. Our 
assumption that there still remained 
adequate lead time was supported by 
the fact that many vehicle makes and 
models at that time already had 
switches that were of the pull-to-close 
variety. Also, we thought it likely that 
manufacturers would choose a pull-to- 
close type of switch to meet the ball test 
requirement of the 2004 rule, and they 
would thus meet the 2006 requirement 
as well without the need for more lead 
time. 

The Alliance’s petition confirmed that 
vehicle manufacturers had promptly 
commenced efforts to redesign power 
window switches to meet the September 
2004 final rule, and that they were 
working to achieve compliance by the 
October 1, 2008 deadline. However, 
contrary to our assumption, it was 
apparent that some of these switch 
designs, on vehicles either in 
production or nearing production, 
utilized recessed or shielded toggle type 
switches, which were still a permissible 
option under the September 2004 final 
rule. In other words, as described by the 
petitioner, some companies had 
initiated new switch designs on certain 
vehicle models that would comply with 
the ball test of the 2004 rule, but the 
new designs were not of the pull-to- 
close variety, so they would not meet 
the pull-to-close requirement in the 
2006 rule. 

Thus, according to the Alliance, those 
manufacturers would be compelled to 
‘‘start over’’ on their designs, but would 
be left with insufficient time to 
undertake the necessary redesign and 
retooling unless the compliance date 
was extended. Accordingly, the 
Alliance’s petition requested two 
additional years to comply with the 
April 2006 requirement (i.e., until 
October 1, 2010) so that the total lead 
time would be about equal to that 
originally provided for compliance with 
the 2004 rule. 

The DaimlerChrysler petition made 
similar arguments regarding the 
perceived inadequacy of the lead time 
for implementing the pull-to-close 
switch operability requirements for 
companies which had intended to 
comply with the September 2004 rule 
through some means other than pull-to- 
close switches. For example, 
DaimlerChrysler’s petition stated that 
for about 20 percent of its fleet, the 
company intended to meet the 
requirements of the September 2004 
final rule by equipping those vehicles 
with recessed switches in combination 
with ECE R21-compliant automatic 
reversal technology (e.g., the Maybach, 
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certain Mercedes-Benz and Chrysler 
convertibles). Thus, the petitioner 
argued that the condensed timeframe for 
compliance with S6(c) represented a 
significant economic hardship and 
would result in compliance costs 
significantly higher than the de minimis 
costs estimated by the agency when 
there were four years of lead time to 
incorporate design changes as part of 
the manufacturers’ routine production 
cycles. 

According to DaimlerChrysler, if the 
agency were to grant its request for an 
exclusion for vehicles equipped with 
ECE R21-compliant automatic reversal 
systems, no additional lead time would 
be required. Otherwise, DaimlerChrysler 
requested an additional two years of 
lead time for either: (1) 20 percent of its 
entire fleet, or (2) specifically for the 
Maybach, three Mercedes-Benz 
convertible carlines, and one Chrysler 
Group convertible carline, specifically. 

The agency has carefully considered 
the arguments related to lead time 
raised by the petitioners. Because the 
October 1, 2008 compliance date in the 
September 2004 rule allowed 
manufacturers substantial time to 
comply (i.e., four years), and because 
the SAFETEA–LU legislation was 
enacted less than one year after the 
September 2004 rule was issued, the 
agency decided in the April 2006 final 
rule to retain that compliance date for 
the new requirement. Moreover, we 
noted that many popular vehicle models 
already were equipped with pull-to- 
close switches, and major vehicle 
manufacturers including Ford Motor 
Company (Ford) and General Motors 
Corporation (General Motors) had 
informed NHTSA even prior to the 
September 2004 final rule that they 
were planning to install pull-to-close 
switches in most of their vehicles by the 
2009 model year. 

Nevertheless, based on the 
information provided in the present 
Alliance and DaimlerChrysler petitions 
for reconsideration, it is evident that 
some manufacturers have been 
burdened by the shorter lead time 
allowed to meet the standard’s new 
pull-to-close switch requirement. Since 
it was not the agency’s intention to 
unduly restrict lead time (and thereby 
increase the cost of compliance), we 
have decided to grant the requested two- 
year extension of the compliance 
deadline for the pull-to-close switch 
requirement contained in section S6(c) 
of the safety standard. Therefore, we are 
amending S2, Application, to specify 
that manufacturers must meet the 
requirements of paragraph S6(c) of the 
standard for vehicles manufactured on 
or after October 1, 2010. 

In granting this request for additional 
lead time to meet the new pull-to-close 
switch operability requirement, we note 
that we are not extending the 
compliance date of the other aspects of 
either the September 2004 final rule or 
the April 2006 final rule; compliance 
with other provisions, particularly the 
‘‘ball test,’’ is still required by no later 
than October 1, 2008. To further clarify, 
by that date, new vehicles will be 
required to meet the ball test unless they 
come within a specified exclusion (i.e., 
for overhead switches or switches with 
a S5-compliant automatic reversal 
system). 

In this way, manufacturers that had 
already begun a switch redesign process 
to meet the September 2004 rule, but 
pursued designs that would not meet 
the subsequent pull-up-to-close 
requirement, will be granted relief. We 
believe that those manufacturers 
legitimately need more time to 
undertake a second design iteration to 
meet the pull-to-close switch 
requirement of the April 2006 rule, 
particularly since their design efforts are 
likely to be focused on completing their 
ball test-compliant designs before the 
October 1, 2008 deadline. 

Manufacturers that have been or are 
now in the process of implementing 
pull-up switch designs to meet the 
September 2004 requirement (as well as 
manufacturers that already have pull-to- 
close switches in place) should not have 
difficulty meeting the October 1, 2008 
compliance deadline. Furthermore, they 
will not have to be concerned with the 
October 1, 2010 compliance date for the 
new pull-to-close requirement since 
their switches will already meet it. 
Voluntary compliance is permitted 
immediately. 

In granting the petitioners’ request for 
additional lead time but maintaining the 
original deadline for compliance with 
the ball test, NHTSA can continue to 
ensure that by October 1, 2008, all 
vehicles covered by Standard No. 118 
will have power window switches 
safeguarded against inadvertent 
actuation at least to the level required 
under the September 2004 final rule, 
while providing manufacturers 
reasonable lead time to comply with the 
pull-to-close switch requirement. 

B. Overhead Power Window Switches 
Paragraph S6(c) of FMVSS No. 118 

implemented the Congressional 
mandate for pull-to-close power 
window switches (which requires 
‘‘switches that raise the window only 
when the switch is pulled up or out’’) 
through the following requirement: 

Any actuation device for closing a power- 
operated window must operate by pulling 

away from the surface in the vehicle on 
which the device is mounted. An actuation 
device must operate only when pulled 
vertically up (if horizontally mounted), or out 
(if vertically mounted), or in a direction 
perpendicular to the surrounding surface if 
mounted in a sloped orientation, in order to 
cause the window to move in the closing 
direction.’’ 

Although S6(b) provided exclusion from 
the ‘‘ball test’’ for actuation devices 
mounted in a vehicle’s roof, headliner, 
or overhead console, as well as switches 
linked to an automatic reversal system 
meeting the requirements of S5, the rule 
adopted in April 2006 did not contain 
any similar exclusion from the pull-to- 
close switch operability requirement. 

In its petition, the Alliance stated that 
S6(c) does not adequately address 
power-operated window switches that 
are mounted on an overhead console, 
vehicle roof, or headliner. It its petition, 
the Alliance stated: 

The one scenario the final rule does not 
provide clear design criteria for are power- 
operated window switches that are mounted 
on an overhead console, vehicle roof, or 
headliner. These switches are mounted on a 
horizontal surface, but on the bottom, not the 
top, of that surface. 

Because such switches are mounted on 
the bottom of a horizontal surface, 
rather than the top, the Alliance argued 
that it would be impractical to install 
pull-to-close switches in those 
locations. Accordingly, the Alliance 
requested that the standard be amended 
to exclude power window switches 
mounted in an overhead location, such 
as a console in the roof or headliner, 
from the pull-to-close requirements of 
S6(c). The petitioner also argued that 
overhead switches pose little accidental 
closure risk because of their location 
and orientation in the vehicle, and that 
overhead switches would be subject to 
the ball test if they permit closing 
through momentary or non-continuous 
switch actuation. 

DaimlerChrysler’s petition agreed 
with these arguments in that it 
incorporated the Alliance’s petition by 
reference, including its requested 
exclusion from the pull-to-close 
operability requirements for switches 
that are mounted on an overhead 
console, vehicle roof, or headliner. 

We generally agree that overhead 
switches are much less susceptible to 
being inadvertently operated because it 
would be difficult for occupants to lean 
on them and, consequently, the safety 
benefit that will accrues from requiring 
pull-to-close operability for window 
switches mounted in armrests, door 
panels, and other locations may or may 
not apply to switches mounted in 
overhead locations. This is why NHTSA 
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10 See 69 FR 55517, 55527 (Sept. 15, 2004) 
(Docket No. NHTSA–2004–19032–1). 

chose to exclude most overhead 
switches from the ball test in the 
September 2004 final rule. 

However, we believe our discretion 
under section 10308 of SAFETEA–LU is 
very limited, and it does not provide for 
exclusions of overhead mounted 
switches from the pull-to-close design 
requirement. Therefore, we are denying 
the petitioner’s request for exclusion of 
power window switches mounted on an 
overhead console, vehicle roof, or 
headliner from section S6(c) of FMVSS 
No. 118. 

Regarding the Alliance’s concern 
relating to ambiguity in how overhead 
window switches are required to 
operate, we agree that the concept of an 
overhead switch that operates by 
pulling ‘‘up’’ does not make sense. But 
we do not agree that the Alliance’s 
interpretation is necessarily correct. The 
April 2006 final rule states, ‘‘Any 
actuation device * * * must operate by 
pulling away from the surface in the 
vehicle on which the device is mounted 
* * *.’’ By itself, this text makes it 
reasonably unambiguous that an 
overhead switch must operate by being 
pulled downward since that is the only 
direction that could practically be 
considered ‘‘away from’’ the roof on the 
inside of a vehicle. (Of course, this 
discussion is limited to window closing 
mode). In our opinion, there is not 
much ambiguity in this. 

However, the rule goes on to specify 
that a horizontally mounted switch 
‘‘must operate only when pulled 
vertically up.’’ This appears to be the 
source of the ambiguity cited by the 
Alliance because overhead switches can 
be considered ‘‘horizontally mounted’’ 
even though they are actually upside- 
down relative to switches mounted on 
an armrest in a vehicle door. 

In order to resolve the ambiguity cited 
by the Alliance, we are amending the 
regulatory text of section S6(c) 
established in the April 2006 final rule 
to read as follows (added text 
highlighted in bold print): 

Any actuation device for closing a power- 
operated window must operate by pulling 
away from the surface in the vehicle on 
which the device is mounted. An actuation 
device for closing a power-operated window 
must operate when pulled vertically up (if 
mounted on the top of a horizontal surface), 
or out (if mounted on a vertical surface), or 
down (if mounted on the underside of an 
overhead surface), or in a direction 
perpendicular to the surrounding surface if 
mounted in a sloped orientation, in order to 
cause the window to move in the closing 
direction. 

In addition to removing the ambiguity 
with respect to operating characteristics 
of overhead power window switches, 

this amended text also further clarifies 
switch operability for horizontal and 
vertical mounting locations as well. 

This amendment, in specifying more 
clearly that overhead locations must use 
‘‘pull-down’’ switches, continues to 
satisfy the statutory requirement of 
section 10308 of SAFETEA–LU, which 
specifies that switches must ‘‘pull up or 
out’’ [emphasis added]. 

Because this modification of the 
regulatory text is relatively minor and 
does not change the requirements of the 
safety standard in any substantive 
manner, nor expands any costs or 
burdens associated with the safety 
standard, we believe that further notice 
and opportunity for comment regarding 
the above amended regulatory text is 
unnecessary. 

C. Power Vent Windows 
As discussed in section IV.B, above, 

the September 2004 and April 2006 
final rules provided broad applicability 
for the standard’s requirement for pull- 
to-close power window switch 
operability. There is currently no 
exclusion for side-hinged or ‘‘pop-out’’ 
style power vent windows, such as 
those used in the rear side windows of 
some minivans and SUVs. 

In its petition, the Alliance suggested 
that in passing section 10308 of 
SAFETEA–LU, Congress may not have 
intended for side-hinged power vent 
windows to be subject to the pull-to- 
close switch operability requirement. 
The Alliance reasoned that since 
Congress, in crafting the statutory 
language, expressly specified switches 
that ‘‘raise’’ power windows, it intended 
to cover only those windows that move 
up and down like conventional side- 
door windows. The petitioner argued 
that power vent windows are very 
different in that they hinge along one 
edge and open and close by swinging in 
and out by only a small distance (less 
than two inches) in order to provide 
ventilation, and they operate with less 
force, thereby making a severe injury or 
fatality due to inadvertent actuation of 
these windows unlikely. Accordingly, 
the Alliance requested that the agency 
amend Standard No. 118 to exclude 
side-hinged or pop-out vent windows 
from the pull-to-close operability 
requirement of S6(c). (As noted above, 
DaimlerChrysler’s petition incorporated 
the Alliance’s petition by reference, 
including the requested exclusion from 
the pull-to-close operability 
requirements for pop-out vent window 
switches.) 

We note that power vent windows 
were the subject of an earlier comment 
by the Alliance, as discussed in the 
preamble to the September 2004 final 

rule. Specifically, the Alliance had 
commented that there should be an 
exclusion from the ‘‘ball test’’ for certain 
switches, based upon the separation 
distance between the window and the 
window switch (making it impossible 
for a child to simultaneously lean on the 
switch and be in the path of the 
window). The preamble to the 
September 2004 final rule 
acknowledged vent windows as ones 
where there may be considerable 
distance separating the window and its 
control switch.10 However, the agency 
declined to adopt the exclusion 
recommended by the Alliance, and the 
preamble does not discuss the different 
operating characteristics of vent 
windows, which is the particular issue 
raised by the Alliance in its current 
petition. 

Although, as the Alliance points out, 
the mandate in section 10308 of 
SAFETEA–LU (quoted previously) 
states that it applies to window switches 
that ‘‘raise’’ a window, we interpret 
‘‘raise’’ to generally mean the same 
thing as ‘‘close’’ when referring to 
windows in motor vehicles. For 
example, we note that expression ‘‘put 
the windows up’’ is commonly used to 
mean ‘‘close the windows,’’ even if the 
windows don’t actually move ‘‘up’’ in 
order to close. We believe that the 
SAFETEA–LU mandate uses ‘‘raise’’ in 
this broader sense and merely reflects 
the most common type of window- 
closing motion. 

Moreover, the Alliance did not 
present any reason why it would be 
difficult (either technologically or 
economically) to provide pull-to-close 
switches for power vent windows. 

In addition, the Alliance petition 
assumes that vent windows have 
inherently less potential for inflicting 
injury because they hinge on one edge 
and the amount by which they can open 
is small compared to conventional side- 
door windows. The Alliance did not 
provide any further supporting 
information, such as measurements 
comparing the size of vent window 
openings to the size of a child’s head or 
arm (children’s fingers and hands 
undoubtedly could fit within the 
opening), or data on the closing force at 
points along the perimeter of vent 
windows compared to that of 
conventional side-door windows. As a 
result, we have no basis for determining 
whether vent windows do in fact have 
negligible injury potential. 

We are denying the petitioners’ 
request for an exclusion for side-hinged 
or pop-out vent windows because: (1) 
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We believe the agency’s mandate does 
not provide discretion to exclude any 
power window switches from the 
requirements of the statute; (2) it is not 
clear that any safety risk associated with 
those windows is negligible, and (3) the 
safety risk that does exist will be 
effectively addressed by the requirement 
for pull-to-close switch operability at 
minimal cost to manufacturers if given 
adequate lead time. Since manufacturers 
can apply the additional lead time 
granted by this notice (see IV.A, above) 
to making power vent window switches 
that are pull-to-close compliant, costs 
will be minimal. 

D. Automatic Reversal-Equipped 
Windows 

In its petition, the Alliance requested 
an exclusion from the standard’s pull- 
to-close switch operability requirement 
for power windows equipped with an 
automatic reversal system meeting 
section S5 of FMVSS No. 118. That 
section of the standard contains a 
performance specification designed to 
minimize the squeezing force that a 
power window can exert on a person’s 
body in the event someone becomes 
entrapped by a closing window. 
According to the Alliance, the pull-to- 
close switch requirement provides no 
additional safety benefit for vehicles 
equipped with this type of power 
window automatic reversal safety 
system, and it is therefore redundant 
and unnecessary. 

DaimlerChrysler’s petition went 
somewhat further, stating that if NHTSA 
were to grant an exclusion for power 
windows having S5-compliant 
automatic reversal capability as the 
Alliance requested, the agency should 
extend that exclusion to power 
windows complying with a similar 
automatic reversal specification 
contained in a European safety 
standard. The petitioner stated that this 
European specification, specifically 
S5.8.3 of the ECE R21, provides an 
equivalent level of safety as compared to 
S5 of FMVSS No. 118. DaimlerChrysler 
acknowledged that there are slight 
differences between the two sets of 
automatic reversal requirements, but it 
argued that, fundamentally, they 
provide the same level of protection, as 
the maximum allowable squeezing force 
of 100 Newtons (about 22.5 lbs.) is 
identical under both standards. 

DaimlerChrysler stated that its 
Mercedes-Benz unit began production of 
vehicles equipped with ECE R21- 
compliant automatic power window 
reversal systems around 1990, and the 
feature has been standard on Mercedes- 
Benz vehicles sold in the U.S. since 
1997. According to the petitioner, there 

have been over 1.8 million vehicles sold 
in the U.S. equipped with ECE-type 
automatic reversal, and that company 
stated that it has never been informed of 
an injury associated with the reaction 
time of those ECE-type systems. 
Accordingly, DaimlerChrysler argued 
that a requirement for pull-to-close 
switch operability for vehicles equipped 
with ECE R21-compliant automatic 
reversal capability would be redundant 
and unnecessary. 

As noted in section IV.B above, 
vehicle windows are broadly covered by 
the requirement for pull-to-close power 
window switches of the April 2006 final 
rule. There are currently no exclusions; 
all switches controlling power windows 
in vehicles covered by the standard 
must meet the ‘‘pull up or out’’ 
operability requirement. This is 
consistent with the fact that the 
SAFETEA–LU legislation broadly 
requires power windows to have pull- 
up or pull-out switches and does not 
stipulate any authority for NHTSA to 
make exclusions. 

We generally agree that switch design 
has less safety importance for power 
window systems incorporating 
automatic reversal capability because 
that feature accomplishes the desired 
safety purpose of protecting occupants 
from injury or entrapment and can 
safeguard occupants in a variety of 
situations, not just those involving 
inadvertent switch actuation. We used 
these rationales in excluding those 
switches from the ball test in the 
September 2004 final rule. 

However, when establishing the ball 
test in 2004, NHTSA was working under 
its usual Safety Act authority in 
rulemaking, and we chose to exercise 
discretion in allowing an exclusion from 
the ball test for windows having S5- 
compliant automatic reversal capability, 
as well as an exclusion for switches 
mounted in overhead locations. 

In the current situation, NHTSA acted 
in response to explicit direction from 
Congress. The statute does not provide 
specific authority for the agency to 
establish exclusions, and furthermore, 
there is no legislative history associated 
with SAFETEA–LU to suggest that 
NHTSA has discretion in implementing 
that legislation. We also note that the 
costs associated with the pull-to-close 
operability requirement are minimal, 
and such switches may provide a 
margin of safety by limiting the 
circumstances under which there would 
be a need to rely on automatic reversal 
capability. 

For these reasons, we have decided to 
deny both the Alliance’s and 
DaimlerChrysler’s requests for an 
exclusion from the pull-to-close switch 

operability requirement of S6(c) of the 
safety standard. Power windows 
equipped with automatic reversal 
capability are not excluded from the 
requirement to have pull-up-or pull-out 
window switches regardless of whether 
that capability complies with section S5 
of FMVSS No. 118 or relevant sections 
of ECE–R21. 

On February 28, 2008, the President 
signed the Cameron Gulbransen Kids 
Transportation Safety Act of 2007. 
Section 2(a) of this law requires that 
within 18 months of enactment, NHTSA 
must ‘‘initiate a rulemaking to consider 
prescribing or amending Federal motor 
vehicle safety standards to require 
power windows and panels on motor 
vehicles to automatically reverse 
direction when such power windows 
and panels detect an obstruction to 
prevent children and others from being 
trapped, injured, or killed.’’ 

The new law does not influence our 
decision to deny petitioner’s request for 
an exclusion from the pull-to-close 
requirement for switches used in 
automatic reversal-equipped power 
window systems. As we have already 
explained, the SAFETEA–LU statute did 
not allow for such an exclusion. The 
fact that the new Cameron Gulbransen 
Kids Transportation Safety Act of 2007 
could result in an automatic reversal 
mandate does not affect the pull-to-close 
switch mandate. 

The new law might have an impact on 
applicability of the ball test because the 
2004 rule which established that test 
specified that vehicles with Standard 
No. 118-compliant automatic reversal 
capability are excluded from it. 
However, this is not directly relevant to 
the current petitions for reconsideration, 
which are concerned only with the pull- 
to-close requirement, not the ball test, 
and our decision set forth in this notice 
to deny the requests related to automatic 
reversal is unaffected. 

V. Benefits and Costs 
Section XI of the September 2004 

final rule summarized the benefits 
associated with our amendments to 
FMVSS No. 118 to require safer power 
window switches, and Section XII of 
that final rule described the associated 
costs. In summary, those sections of the 
final rule stated that based upon all 
available evidence, the agency expects 
that, on average, at least one child 
fatality and at least one serious injury 
(e.g., amputation, brain damage from 
near suffocation) per year could be 
prevented by the requirements of the 
final rule. As discussed in that final 
rule, we believe that this is a 
conservative estimate and that actual 
benefits are likely to be higher. In terms 
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of costs, we stated in the September 
2004 final rule that we expect that the 
new requirements will impose very 
little cost burden on vehicle 
manufacturers, particularly given the 
lead time provided (i.e., compliance 
date of October 1, 2008). 

In the April 12, 2006 final rule 
responding to petitions for 
reconsideration, we stated in Section VII 
that the technical changes arising from 
that rule (primarily changes in the mode 
of switch operation and/or in the shape 
of surrounding trim pieces) would not 
significantly affect the operation of 
power windows. We stated our 
expectation that the cost to 
manufacturers, was expected to be 
negligible, given that any necessary 
switch modifications would presumably 
be incorporated during the course of 
normal product design cycles. 

In terms of today’s final rule 
responding to petitions for 
reconsideration, our decision to grant 
petitioners’ requests for additional lead 
time to implement the standard’s 
requirement for power window switches 
with pull-to-close operability again is 
intended to ensure that safer switch 
requirements are implemented as part of 
normal vehicle design cycles. The other 
change to the standard is for purposes 
of clarification and is not expected to 
have any measurable cost impact for 
manufacturers. 

Thus, the agency has determined that 
the amendments resulting from this 
final rule responding to petitions for 
reconsideration will not appreciably 
change the costs and benefits reported 
in the September 2004 final rule. In 
light of today’s amendments, we 
continue to believe that there is 
adequate lead time to allow 
manufacturers to comply with the 
amended standard without appreciable 
cost. Accordingly, the agency has 
decided that the estimates in that 
document remain valid and that 
additional analysis is not required. 

VI. Rulemaking Analyses and Notice 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

NHTSA has considered the impacts of 
this rulemaking action under Executive 
Order 12866 and the Department of 
Transportation’s regulatory policies and 
procedures. This rulemaking document 
was not reviewed under E.O. 12866. 

Today’s rule responding to petitions 
for reconsideration amends the agency’s 
April 2006 final rule concerning 
switches for windows and other items, 
which itself amended the agency’s 
September 2004 rule concerning these 
items. Today’s rule provides two 

additional years of lead time for 
compliance with the April 2006 pull-to- 
close operability requirement for power 
window switches. It also makes a 
clarifying amendment. The rule does 
not impose new obligations on 
manufacturers. 

As we stated in the preamble to the 
April 2006 final rule, on average, we 
expect that the September 2004 final 
rule for safer power window switches 
will result in annual benefits that are 
expected to be a savings of one child’s 
life and the avoidance of at least one 
serious injury, and the April 2006 final 
rule responding to petitions for 
reconsideration maintained that 
anticipated level of benefits. Today’s 
final rule will also maintain the 
anticipated benefits of those rules, 
particularly given that the additional 
lead time provided will be limited only 
to the pull-to-close operability 
requirement for power window switches 
and not the inadvertent actuation 
performance test. Therefore, the impacts 
of these amendments are so minor that 
a full regulatory evaluation is not 
required. 

B. Regulatory Flexibility Act 
Pursuant to the Regulatory Flexibility 

Act (5 U.S.C. 601 et seq., as amended by 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996), whenever an agency is required 
to publish a notice of rulemaking for 
any proposed or final rule, it must 
prepare and make available for public 
comment a regulatory flexibility 
analysis that describes the effect of the 
rule on small entities (i.e., small 
businesses, small organizations, and 
small governmental jurisdictions). The 
Small Business Administration’s 
regulations at 13 CFR Part 121 define a 
small business, in part, as a business 
entity ‘‘which operates primarily within 
the United States.’’ (13 CFR 121.105(a)). 
No regulatory flexibility analysis is 
required if the head of an agency 
certifies the rule will not have a 
significant economic impact on a 
substantial number of small entities. 
SBREFA amended the Regulatory 
Flexibility Act to require Federal 
agencies to provide a statement of the 
factual basis for certifying that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

NHTSA has considered the effects of 
this final rule under the Regulatory 
Flexibility Act. I certify that this final 
rule will not have a significant 
economic impact on a substantial 
number of small entities. The rationale 
for this certification is that the present 
final rule responding to petitions for 

reconsideration only provides 
additional lead time for the pull-to-close 
operability requirement and makes a 
minor clarifying amendment. 

D. Executive Order 13132 (Federalism) 

NHTSA has examined today’s final 
rule pursuant to Executive Order 13132 
(64 FR 43255, August 10, 1999) and 
concluded that no additional 
consultation with States, local 
governments or their representatives is 
mandated beyond the rulemaking 
process. The agency has concluded that 
the rule does not have federalism 
implications because the rule does not 
have ‘‘substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government.’’ 

Further, no consultation is needed to 
discuss the preemptive effect of today’s 
rule. NHTSA rules can have preemptive 
effect in at least two ways. First, the 
National Traffic and Motor Vehicle 
Safety Act contains an express 
preemptive provision: ‘‘When a motor 
vehicle safety standard is in effect under 
this chapter, a State or a political 
subdivision of a State may prescribe or 
continue in effect a standard applicable 
to the same aspect of performance of a 
motor vehicle or motor vehicle 
equipment only if the standard is 
identical to the standard prescribed 
under this chapter.’’ 49 U.S.C. 
30103(b)(1). It is this statutory command 
that preempts State law, not today’s 
rulemaking, so consultation would be 
inappropriate. 

In addition to the express preemption 
noted above, the Supreme Court has 
also recognized that State requirements 
imposed on motor vehicle 
manufacturers, including sanctions 
imposed by State tort law, can stand as 
an obstacle to the accomplishment and 
execution of a NHTSA safety standard. 
When such a conflict is discerned, the 
Supremacy Clause of the Constitution 
makes their State requirements 
unenforceable. See Geier v. American 
Honda Motor Co., 529 U.S. 861 (2000). 
NHTSA has not outlined such potential 
State requirements in today’s 
rulemaking, however, in part because 
such conflicts can arise in varied 
contexts, but it is conceivable that such 
a conflict may become clear through 
subsequent experience with today’s 
requirements. NHTSA may opine on 
such conflicts in the future, if 
warranted. See id. at 883–86. 
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E. Executive Order 12988 (Civil Justice 
Reform) 

With respect to the review of the 
promulgation of a new regulation, 
section 3(b) of Executive Order 12988, 
‘‘Civil Justice Reform’’ (61 FR 4729, 
February 7, 1996) requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect; (2) clearly specifies 
the effect on existing Federal law or 
regulation; (3) provides a clear legal 
standard for affected conduct, while 
promoting simplification and burden 
reduction; (4) clearly specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (7) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. This document is consistent 
with that requirement. 

Pursuant to this Order, NHTSA notes 
as follows. The preemptive effect of this 
rule is discussed above. NHTSA notes 
further that there is no requirement that 
individuals submit a petition for 
reconsideration or pursue other 
administrative proceeding before they 
may file suit in court. 

F. Executive Order 13045 (Protection of 
Children From Environmental Health 
and Safety Risks) 

Executive Order 13045, ‘‘Protection of 
Children from Environmental Health 
and Safety Risks’’ (62 FR 19855, April 
23, 1997), applies to any rule that: (1) 
Is determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental, health, or safety risk that 
the agency has reason to believe may 
have a disproportionate effect on 
children. If the regulatory action meets 
both criteria, the agency must evaluate 
the environmental health or safety 
effects of the planned rule on children, 
and explain why the planned regulation 
is preferable to other potentially 
effective and reasonably feasible 
alternatives considered by the agency. 

Although this final rule responding to 
petitions for reconsideration is part of a 
rulemaking expected to have a positive 
safety impact on children, it is not an 
economically significant regulatory 
action under Executive Order 12866. 
Consequently, no further analysis is 
required under Executive Order 13045. 

G. Paperwork Reduction Act 

Under the Paperwork Reduction Act 
of 1995 (PRA), a person is not required 
to respond to a collection of information 
by a Federal agency unless the 
collection displays a valid OMB control 

number. There is not any information 
collection requirement associated with 
this final rule. 

H. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, (15 U.S.C. 272) directs the agency 
to evaluate and use voluntary consensus 
standards in its regulatory activities 
unless doing so would be inconsistent 
with applicable law or is otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies, such as the Society of 
Automotive Engineers. The NTTAA 
directs us to provide Congress (through 
OMB) with explanations when we 
decide not to use available and 
applicable voluntary consensus 
standards. The NTTAA does not apply 
to symbols. 

Currently, there are no voluntary 
consensus standards directly related to 
power-operated window switch design. 
However, NHTSA will consider any 
such standards as they become 
available. 

I. Unfunded Mandates Reform Act 
Section 202 of the Unfunded 

Mandates Reform Act of 1995 (UMRA) 
requires federal agencies to prepare a 
written assessment of the costs, benefits, 
and other effects of proposed or final 
rules that include a Federal mandate 
likely to result in the expenditure by 
State, local, or tribal governments, in the 
aggregate, or by the private sector, of 
more than $100 million annually 
(adjusted for inflation with base year of 
1995). Before promulgating a NHTSA 
rule for which a written statement is 
needed, section 205 of the UMRA 
generally requires the agency to identify 
and consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable law. Moreover, section 205 
allows the agency to adopt an 
alternative other than the least costly, 
most cost-effective, or least burdensome 
alternative if the agency publishes with 
the final rule an explanation of why that 
alternative was not adopted. 

This final rule responding to petitions 
for reconsideration will not result in the 
expenditure by State, local, or tribal 
governments or the private sector, in the 

aggregate, of more than $100 million 
annually. Thus, this final rule is not 
subject to the requirements of sections 
202 and 205 of the UMRA. 

J. National Environmental Policy Act 
NHTSA has analyzed this rulemaking 

action for the purposes of the National 
Environmental Policy Act. The agency 
has determined that implementation of 
this action will not have any significant 
impact on the quality of the human 
environment. 

K. Regulatory Identifier Number (RIN) 
The Department of Transportation 

assigns a regulation identifier number 
(RIN) to each regulatory action listed in 
the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. You may use the RIN contained in 
the heading at the beginning of this 
document to find this action in the 
Unified Agenda. 

L. Privacy Act 
Anyone is able to search the 

electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78) or you 
may visit http://www.regulations.gov. 

List of Subjects in 49 CFR Parts 571 
Motor vehicle safety, Reporting and 

recordkeeping requirements, Tires. 

� In consideration of the foregoing, 
NHTSA is amending 49 CFR part 571 as 
follows: 

PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 

� 1. The authority citation for part 571 
of Title 49 continues to read as follows: 

Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegation of authority at 
49 CFR 1.50. 

� 2. Section 571.118 is amended by 
revising S2 and S6(c) to read as follows: 

§ 571.118 Standard No. 118; Power- 
operated window, partition, and roof panel 
systems. 

* * * * * 
S2. Application. This standard 

applies to passenger cars, multipurpose 
passenger vehicles, and trucks with a 
gross vehicle weight rating of 4,536 
kilograms or less. This standard’s 
inadvertent actuation performance 
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requirements of S6(a) need not be met 
for vehicles manufactured before 
October 1, 2008. The standard’s pull-to- 
close switch operability requirements of 
S6(c) need not be met for vehicles 
manufactured before October 1, 2010. 
* * * * * 

S6. * * * 
* * * * * 

(c) Any actuation device for closing a 
power-operated window must operate 
by pulling away from the surface in the 
vehicle on which the device is mounted. 
An actuation device for closing a power- 
operated window must operate only 
when pulled vertically up (if mounted 
on the top of a horizontal surface), or 
out (if mounted on a vertical surface), or 
down (if mounted on the underside of 
an overhead surface), or in a direction 
perpendicular to the surrounding 
surface if mounted in a sloped 
orientation, in order to cause the 
window to move in the closing 
direction. 
* * * * * 

Issued: July 1, 2008. 
Nicole R. Nason, 
Administrator. 
[FR Doc. E8–15310 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–59–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 648 

[Docket No 080630803–8805–01] 

RIN 0648–AW99 

Magnuson-Stevens Fishery 
Conservation and Management Act 
Provisions; Fisheries of the 
Northeastern United States; Expansion 
of Emergency Fishery Closure Due to 
the Presence of the Toxin that Causes 
Paralytic Shellfish Poisoning 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; emergency 
action; expansion of effective area; 
request for comments. 

SUMMARY: This action expands an area 
currently closed to the harvest of 
bivalve shellfish, except for sea scallop 
adductor muscles harvested and 
shucked at sea, identified in a 
temporary final rule initially published 
on October 18, 2005. The regulations 
contained in the temporary rule, 
emergency action, published on October 

18, 2005, and subsequently extended 
several times at the request of the U.S. 
Food and Drug Administration (FDA), 
were effective through December 31, 
2008. This temporary rule supersedes 
the previous rule. This rule will expire 
on December 29, 2008. This temporary 
rule expands the closure area of Federal 
waters previously closed since the 
original emergency closure. The FDA 
has determined that current 
oceanographic conditions and alga 
sampling data warrant expanding the 
Northern Temporary Paralytic Shellfish 
Poison (PSP) Closure Area to encompass 
the current closure area and an adjacent 
area in the Federal waters southeast of 
Massachusetts around Nantucket Island 
and eastward to the George’s Bank PSP 
Closure Area. This expanded area is 
closed to the harvest of bivalve 
molluscan shellfish, except for sea 
scallop adductor muscles harvested and 
shucked at sea. The remaining segment 
of the Southern Temporary PSP Closure 
Area continues to be closed to the 
harvest of whole or roe-on scallops only. 
DATES: Effective from July 2, 2008 to 
December 29, 2008. Comments must be 
received by August 6, 2008. 
ADDRESSES: Copies of the Small Entity 
Compliance Guide, the emergency rule, 
the Environmental Assessment, and the 
Regulatory Impact Review prepared for 
the October 18, 2005, reinstatement of 
the September 9, 2005, emergency 
action and subsequent extensions of the 
emergency action, are available from 
Patricia A. Kurkul, Regional 
Administrator, National Marine 
Fisheries Service, One Blackburn Drive, 
Gloucester, MA 01930. These 
documents are also available via the 
internet at http://www.nero.noaa.gov/ 
nero/hotnews/redtide/index.html. 

You may submit comments, identified 
by RIN 0468–AW99, by any one of the 
following methods: 

• Mail: Patricia A. Kurkul, Regional 
Administrator, Northeast Region, 
NMFS, One Blackburn Drive, 
Gloucester, MA 01930–2298. Mark on 
the outside of the envelope, ‘‘Comments 
on PSP Closure.’’ 

• Fax: (978) 281–9135. 
• Electronic Submissions: Submit all 

electronic public comments via the 
Federal eRulemaking Portal http:// 
www.regulations.gov. 

Instructions: All comments received 
are a part of the public record and will 
generally be posted to http:// 
www.regulations.gov without change. 
All Personal Identifying Information (for 
example, name, address, etc.) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit Confidential Business 

Information or otherwise sensitive or 
protected information. 

NMFS will accept anonymous 
comments. Attachments to electronic 
comments will be accepted in Microsoft 
Word, Excel, WordPerfect, or Adobe 
PDF file formats only. 
FOR FURTHER INFORMATION CONTACT: 
Edward Stern, Fishery Management 
Specialist, phone: (978) 281–9177, fax: 
(978) 281–9135. 
SUPPLEMENTARY INFORMATION: 

Background 

On June 10, 2005, the FDA requested 
that NMFS close an area of Federal 
waters off the coasts of New Hampshire 
and Massachusetts to fishing for bivalve 
shellfish intended for human 
consumption. On June 16, 2005, NMFS 
published an emergency rule (70 FR 
35047) closing the area recommended 
by the FDA (i.e., the Temporary PSP 
Closure Area), through September 30, 
2005. On July 7, 2005 (70 FR 39192), the 
emergency rule was modified to 
facilitate the testing of shellfish for the 
toxin that causes PSP by the FDA and/ 
or FDA-approved laboratories by 
incorporating a provision that allowed 
for the issuance of a Letter of 
Authorization (LOA) from the NMFS 
Regional Administrator. On September 
9, 2005 (70 FR 53580), the emergency 
regulation was once again modified by 
a provision that divided the Temporary 
PSP Closure Area into northern and 
southern components. The Northern 
Temporary PSP Closure Area remained 
closed to the harvest of all bivalve 
molluscan shellfish, while the Southern 
Temporary PSP Closure Area was 
reopened to the harvest of Atlantic 
surfclams, ocean quahogs, and sea 
scallop adductor muscles harvested and 
shucked at sea. The rule was extended 
as published on September 9, 2005, on 
October 3, 2005 (70 FR 57517); 
reinstated on October 18, 2005, (70 FR 
60450) to correct a technical error; 
extended on December 28, 2005 (70 FR 
76713); and subsequently on June 30, 
2006 (71 FR 37505); January 4, 2007 (72 
FR 291); June 27, 2007 (72 FR 35200); 
and December 31, 2007 (72 FR 74207). 
On May 18, 2007, the FDA indicated 
that it could not support the re-opening 
of the Northern Temporary PSP Closure 
Area due to insufficient analytical data 
from the area, and recommended the 
area remain closed indefinitely. 

Provisions Implemented under this 
Emergency Rule 

On June 25, 2008, NMFS received a 
request from the FDA to revise and 
expand the Northern Temporary PSP 
Closure Area after samples of shellfish 
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from the inshore and offshore waters off 
of the coast of Massachusetts tested 
positive for the toxins (saxotoxins) that 
cause PSP. These toxins are produced 
by the alga Alexandrium fundyense, 
which can form blooms commonly 
referred to as red tides. 

Oceanographic conditions and alga 
sampling data warrant revising and 
expanding the Northern Temporary PSP 
Closure Area to encompass the current 
closure area and an adjacent area in the 
Federal waters southeast of 
Massachusetts around Nantucket Island, 
and eastward to the George’s Bank PSP 
Closure Area. Red tide blooms, also 
known as harmful algal blooms (HABs), 
can produce toxins that accumulate in 
filter-feeding shellfish. Shellfish 
contaminated with the toxin, if eaten in 
large enough quantity, can cause illness 
or death from PSP. 

Based on the information provided by 
the FDA, the National Marine Fisheries 
Service implements this emergency rule 
to revise and expand the Northern 
Temporary PSP Closure Area to include 
Federal waters southeast of 
Massachusetts surrounding Nantucket 
Island, and eastward to the current 
Georges Bank PSP Closure Area, bound 
by the coordinates specified in Table 1, 
below. The boundaries of the original 
Northern Temporary PSP Closure area 
and the December 31, 2008 expiration 
date for this area, which was established 
in the emergency rule published on 
December 31, 2007 (72 FR 74207), is 
superseded by this emergency rule. The 
revised and expanded Northern 
Temporary PSP Closure Area is closed 
to the harvest of Atlantic surfclams, 
ocean quahogs, and whole or roe-on 
scallops until December 29, 2008. 

TABLE 1: COORDINATES FOR THE EX-
PANDED NORTHERN TEMPORARY 
PSP CLOSURE AREA. 

Point Latitude Longitude 

1 43°00′N 71° 00′ W 
2 43°00′N 69° 00′ W 
3 41°00′N 69° 00′ W 
4 41°00′N 70° 30′ W 
5 41°39′N 70° 30′ W 
6 41°39′N 71° 00′ W 
7 43°00′N 71° 00′ W 

The remaining section of the Southern 
Temporary PSP Closure Area remains 
open to the harvest of bivalve molluscan 
shellfish, except for whole or roe-on 
scallops. The boundaries of the 
Southern Temporary PSP Closure Area 
comprise Federal waters bound by the 
coordinates specified in Table 2, below. 
Under this emergency rule, the 
remaining segment of the Southern 

Temporary PSP Closure Area remains 
closed only to the harvest of whole or 
roe-on scallops. 

TABLE 2: COORDINATES FOR THE 
SOUTHERN TEMPORARY PSP CLO-
SURE AREA 

Point Latitude Longitude 

1 41°39′N 71° 00′ W 
2 41°39′N 70° 30′ W 
3 41°00′N 70° 30′ W 
4 41°00′N 69° 00′ W 
5 40°00′N 69° 00′ W 
6 40°00′N 71° 00′ W 
7 41°39′N 71° 00′ W 

Classification 
This action is issued pursuant to 

section 305(c) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act), 16 U.S.C. 
1855(c). Pursuant to section 5 U.S.C. 
553(b)(B) of the Administrative 
Procedure Act, the Assistant 
Administrator for Fisheries finds there 
is good cause to waive prior notice and 
an opportunity for public comment on 
this action as notice and comment 
would be impracticable and contrary to 
the public interest due to a public 
health emergency. Without the 
immediate implementation of this 
emergency rule, the public health would 
be in danger of illness or death from 
contaminated shellfish harvested in the 
revised and expanded Northern 
Temporary PSP Closure Area. In 
addition, under section 553(d)(3) there 
is good cause to waive the 30-day delay 
in effectiveness due to a public health 
emergency. Toxic algal blooms are 
responsible for the marine toxin that 
causes PSP in persons consuming 
affected shellfish. In the past, people 
have become seriously ill and some 
have died from consuming 
contaminated shellfish. It is necessary to 
waive the 30-day delay in effectiveness 
to prevent the harvest of contaminated 
shellfish to ensure the protection of 
public health. This emergency rule will 
expire December 29, 2008, prompting a 
review of the closure by NMFS and 
FDA. Pursuant to section 305(c)(3)(C) of 
the Magnuson-Stevens Act, this 
emergency action may remain effective 
through subsequent renewal and 
publication in the Federal Register until 
the circumstances that created the 
emergency no longer exist, provided the 
public has had an opportunity to 
comment after the regulation was 
published, and, in this case of a public 
health emergency, the Secretary of 
Health and Human Services concurs 
with the Commerce Secretary’s action. 
Data used to make determinations 

regarding closing and opening of areas 
to certain types of fishing activity are 
collected from Federal, state, and 
private laboratories. NOAA maintains a 
Red Tide Information Center (http:// 
www.cop.noaa.gov/news/fs/ 
nelhabl200605.html), which can be 
accessed directly or through the website 
listed in the ADDRESSES section. 
Information on test results, modeling of 
algal bloom movement, and general 
background on red tide can be accessed 
through this information center. While 
NMFS is the agency with the authority 
to promulgate the emergency 
regulations, it modified the regulations 
on September 9, 2005, at the request of 
the FDA, after the FDA determined that 
the results of its tests warranted such 
action. This modification is also at the 
request of the FDA. If necessary, the 
regulations may be terminated at an 
earlier date, pursuant to section 
305(c)(3)(D) of the Magnuson-Stevens 
Act, by publication in the Federal 
Register of a notice of termination, or 
extended further to ensure the safety of 
human health. 

Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule under 5 U.S.C. 553 or 
by any other law, the analytical 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) are 
not applicable. 

This rule is not significant for the 
purposes of Executive Order 12866. 

List of Subjects in 50 CFR Part 648 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: July 1, 2008. 
James W. Balsiger, 
Acting Assistant Administrator For Fisheries, 
National Marine Fisheries Service. 

� For the reasons set out in the 
preamble, 50 CFR part 648 is amended 
as follows: 

PART 648—FISHERIES OF THE 
NORTHEASTERN UNITED STATES 

� 1. The authority citation for part 648 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

� 2. In § 648.14, paragraphs (a)(170) and 
(a)(171) are suspended and paragraphs 
(a)(181) and (a)(182) are added to read 
as follows: 

§ 648.14 Prohibitions. 
(a) * * * 
(181) Fish for, harvest, catch, possess 

or attempt to fish for, harvest, catch, or 
possess any bivalve shellfish, including 
Atlantic surfclams, ocean quahogs, and 
mussels, with the exception of sea 
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scallops harvested only for adductor 
muscles and shucked at sea, or a vessel 
issued and possessing on board a Letter 
of Authorization (LOA) from the 
Regional Administrator authorizing the 
collection of shellfish for biological 
sampling and operating under the terms 
and conditions of said LOA, in the area 
of the U.S. Exclusive Economic Zone 
bound by the following coordinates in 
the order stated: 

(i) 43°00′N. lat., 71°00′W. long.; 
(ii) 43°00′N. lat., 69°00′W. long.; 
(iii) 41°00′N. lat., 69°00′W. long.; 

(iv) 41°00′N. lat., 70°30′W. long.; 
(v) 41°39′N. lat., 70°30′W. long.; 
(vi) 41°39′N. lat., 71°00′W. long.; and 

then ending at the first point. 
(182) Fish for, harvest, catch, possess, 

or attempt to fish for, harvest, catch, or 
possess any sea scallops, except for sea 
scallops harvested only for adductor 
muscles and shucked at sea, or a vessel 
issued and possessing on board a Letter 
of Authorization (LOA) from the 
Regional Administrator authorizing 
collection of shellfish for biological 
sampling and operating under the terms 

and conditions of said LOA, in the area 
of the U.S. Exclusive Economic Zone 
bound by the following coordinates in 
the order stated: 

(i) 41°39′N. lat., 71°00′W. long.; 
(ii) 41°39′N. lat., 70°30′W. long.; 
(iii) 41°00′N. lat., 70°30′W. long.; 
(iv) 41°00′N. lat., 69°00′W. long.; 
(v) 40°00′N. lat., 69°00′W. long.; 
(vi) 40°00′N. lat., 71°00′W. long.; and 

then ending at the first point. 
* * * * * 
[FR Doc. 08–1412 Filed 7–2–08; 8:46 am] 
BILLING CODE 3510–22–S 
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

Proposed Rules Federal Register
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Vol. 73, No. 130 

Monday, July 7, 2008 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 71 

[Docket No. APHIS–2007–0039] 

RIN 0579–AC61 

Recordkeeping for Approved Livestock 
Facilities and Slaughtering and 
Rendering Establishments 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Proposed rule. 

SUMMARY: We are proposing to amend 
the regulations regarding the interstate 
movement of livestock to require 
approved livestock facilities and listed 
slaughtering and rendering 
establishments to maintain certain 
records for 5 years. Currently, approved 
livestock facilities are required to retain 
certain records for 2 years, and there are 
no record retention provisions that 
apply to listed slaughtering and 
rendering establishments. Requiring the 
retention of certain records for 5 years 
would allow us to trace the prior 
movements of diseased livestock further 
into the past than is currently possible, 
thus providing the opportunity to locate 
potentially infected or exposed livestock 
that might otherwise remain 
unidentified. We are also proposing to 
require the operators of slaughtering and 
rendering establishments to sign listing 
agreements to document their agreement 
to comply with the requirements of the 
regulations for listed slaughtering and 
rendering establishments. Such 
agreements are currently required for 
approved livestock facilities, but not for 
slaughtering and rendering facilities. 
The proposed change would eliminate 
that inconsistency. 
DATES: We will consider all comments 
that we receive on or before September 
5, 2008. 
ADDRESSES: You may submit comments 
by either of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov/fdmspublic/ 
component/ 
main?main=DocketDetail&d=APHIS- 
2007-0039 to submit or view comments 
and to view supporting and related 
materials available electronically. 

• Postal Mail/Commercial Delivery: 
Please send two copies of your comment 
to Docket No. APHIS–2007–0039, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A–03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737–1238. Please state that your 
comment refers to Docket No. APHIS– 
2007–0039. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690–2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Debra C. Cox, Senior Staff Veterinarian, 
Surveillance and Identification Program, 
National Center for Animal Health 
Programs, VS, APHIS, 4700 River Road 
Unit 200, Riverdale, MD 20737; 301– 
734–4397. 
SUPPLEMENTARY INFORMATION: 

Background 

The regulations in subchapter C of 
chapter I, title 9, of the Code of Federal 
Regulations contain provisions designed 
to prevent the dissemination of 
livestock or poultry diseases in the 
United States and to facilitate the 
control and eradication of such diseases. 
The regulations in 9 CFR part 71 
(referred to below as the regulations) 
include general prohibitions on the 
interstate movement of animals that 
could spread livestock or poultry 
diseases. 

The regulations in § 71.20 contain 
provisions under which livestock 
facilities may acquire and retain status 
as an approved facility. To obtain 
approval, facilities must enter into an 
agreement with the Animal and Plant 
Health Inspection Service (APHIS) in 

which they agree to follow certain 
procedures when handling livestock 
entering the facility. Part of this 
agreement states that documents such as 
weight tickets, sales slips, and records 
of origin, identification, and destination 
that relate to livestock that are in, or that 
have been in, the facility shall be 
maintained by the facility for a period 
of 2 years. Such records would be 
critical in the event that APHIS or State 
animal health officials needed to 
conduct a disease traceback 
investigation. 

We are proposing to amend § 71.20 to 
extend the records retention period from 
2 to 5 years. Due to increased 
globalization, the threat of an animal 
disease introduction has increased 
during the past few years. In the case of 
chronic livestock diseases like bovine 
tuberculosis, signs and symptoms of the 
disease may not appear for years and 
apparently healthy animals may be 
found to be infected only at slaughter. 
In these cases, being able to trace the 
animals’ movements as far in the past as 
possible is important to identify any 
other potentially exposed or infected 
animals. Requiring the retention of 
certain records for 5 years would allow 
APHIS to trace the prior movements of 
diseased livestock further into the past 
than is currently possible, thus 
providing the opportunity to locate 
potentially infected or exposed livestock 
that might otherwise remain 
unidentified. We are not proposing to 
make any changes to the records which 
must be kept, only extending the time 
for which they must be kept. 

We recognize that our current 
regulations require that livestock 
facilities keep records for no more than 
two years and that listed slaughtering 
and rendering establishments are not 
required to retain records for APHIS 
purposes. Therefore, we would not 
expect these establishments to start 
retaining records for a longer period 
prior to the adoption of a final rule 
establishing a longer retention period, 
only that they would extend their 
records retention to 5 years after such a 
final rule became effective. 

The regulations § 71.21 are designed 
to enhance the level of animal disease 
surveillance in the United States. 
Specifically, these regulations state that 
livestock or poultry moving interstate 
for slaughter or rendering can only be 
moved to a slaughtering or rendering 

VerDate Aug<31>2005 16:17 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00001 Fmt 4702 Sfmt 4702 E:\FR\FM\07JYP1.SGM 07JYP1jle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 P
R

O
P

O
S

A
LS



38344 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

establishment that has been listed by the 
Administrator. In order for an 
establishment to be listed, the operator 
of the establishment must agree to a 
number of provisions, such as allowing 
access to the facility by APHIS and Food 
Safety and Inspection Service (FSIS) 
personnel, or APHIS contractors, for the 
purpose of taking blood and tissue 
samples from animals at the facility. 
These establishments must allow those 
personnel access to the processing line 
to collect the samples, and they must 
provide office and sample collection 
space, including sufficient lighting and 
adequate ventilation. They must also 
allow APHIS, FSIS, or APHIS 
contractors to record the identification 
of individual animals and retain any 
external or internal identification 
devices. 

We are proposing to amend § 71.21 to 
require that the owner or operator of a 
slaughtering or rendering establishment 
sign a listing agreement in which he or 
she agrees, in writing, to meet the 
requirements of § 71.21 in order for the 
slaughtering or rendering establishment 
to be listed. Failure to sign a listing 
agreement would result in the 
establishment not being listed, or being 
de-listed if it is currently listed. APHIS 
already has a listing agreement that we 
make available to such establishments, 
but the regulations do not refer to this 
agreement nor do they require that the 
owner or operator of the establishment 
sign the agreement. Such listing 
agreements are currently required for 
approved livestock facilities but not for 
listed slaughtering and rendering 
facilities. The proposed change would 
eliminate that inconsistency. 

The regulations in § 71.21 currently 
contain no provisions concerning the 
retention of records (such as sales slips) 
by listed slaughtering and rendering 
establishments. For the same reasons as 
discussed earlier in this document with 
respect to the records retention 
provisions of § 71.20, we believe it is 
necessary to amend the regulations 
regarding listed slaughtering and 
rendering establishments to require that 
these establishments retain certain 
records for 5 years. This would allow us 
to verify the disposition of herdmates or 
other animals exposed to the infected 
animal. 

Specifically, we would add a new 
paragraph (a)(5) to § 71.21 that would 
require that the management of the 
slaughtering or rendering establishment 
agree to maintain, for 5 years, 
documents such as weight tickets, sales 
slips, and records of origin, 
identification, and destination that 
relate to livestock that are in, or that 
have been in, the establishment. We 

would also require that APHIS, APHIS 
contractors, and State animal health 
representatives be permitted to review 
and copy or scan these documents 
during normal business hours. 

Executive Order 12866 and Regulatory 
Flexibility Act 

This proposed rule has been reviewed 
under Executive Order 12866. The rule 
has been determined to be significant 
for the purposes of Executive Order 
12866 and, therefore, has been reviewed 
by the Office of Management and 
Budget. 

The proposed rule would extend the 
time period for which livestock facilities 
must retain records from 2 to 5 years. 
The proposed rule would also require 
that slaughtering facilities and rendering 
facilities retain records for 5 years. This 
would allow APHIS to trace the prior 
movements of diseased livestock for up 
to 5 years, thus enabling the Agency to 
locate livestock that have potentially 
been exposed to disease. The proposed 
rule would also require that operators of 
slaughtering and rendering 
establishments agree in writing to the 
listing requirements in 9 CFR 71.21. 

For this proposed rule, we have 
prepared an economic analysis. The 
analysis, which is set out below, 
provides a cost-benefit analysis, as 
required by Executive Order 12866, as 
well as an initial regulatory flexibility 
analysis that considers the potential 
economic effects of this proposed rule 
on small entities, as required by the 
Regulatory Flexibility Act. 

The proposed rule has the potential to 
benefit APHIS, other animal health 
authorities, and the operators of 
slaughtering and rendering facilities in 
the event that a traceback is required to 
locate the origin of a diseased animal. 
The livestock, slaughtering, and 
rendering industries may also benefit 
because the added information could 
decrease the traceback time, thus 
reducing the time a particular area may 
need to be quarantined pending the 
outcome of an investigation. The 
proposed changes could also result in 
benefits from a trade perspective when 
our ability to more rapidly conclude a 
disease traceback investigation allows 
us to provide timely reporting to our 
trading partners regarding the 
disposition of the animals associated 
with a particular disease outbreak and 
thus facilitates our efforts to retain 
market access. 

Records Retention 
As described previously, record 

documents such as weight tickets, sales 
slips, and records of origin, 
identification, and destination that 

relate to livestock that are in, or that 
have been in, an approved facility are 
required to be maintained by the 
livestock facility for a period of 2 years. 
Retention of such records is not 
currently required for slaughtering and 
rendering establishments. Under the 
proposed rule, approved livestock 
facilities and listed slaughtering and 
rendering establishments would be 
required to retain these records for 5 
years. 

The proposed provisions regarding 
the retention of records should not have 
a significant economic impact on 
affected entities. Any costs of retaining 
these records by approved livestock 
facilities for an additional 3 years are 
expected to be negligible. Although 
rendering and slaughtering facilities are 
not currently required to retain these 
records, most reportedly do so. APHIS 
therefore does not expect costs of 
records retention for these businesses to 
differ significantly from costs being 
borne at present. Records may be 
maintained in paper or electronic form. 

For the reasons discussed above, costs 
of complying with the proposed 
requirements for records retention 
should be minimal in most cases, and 
may depend on the method of record 
retention (paper copy or electronic) and 
the size of the facility. Clearly, a large- 
scale operation that maintains paper 
records would be faced with higher 
potential recordkeeping costs than 
would be a smaller-scale operation that 
maintains records electronically. We 
welcome the submission of information 
from potentially affected entities or any 
other sources that would help us to 
better estimate any additional costs that 
may result from the proposed records 
retention provisions. 

The proposed records retention 
provisions have the potential to benefit 
APHIS, other animal health authorities, 
and the operators of livestock, 
slaughtering, and rendering facilities in 
the event that a traceback is required to 
locate the origin of a diseased animal. 
Increasing the records retention time 
would extend the ability of State and 
Federal animal health authorities to 
trace the prior movements of diseased 
livestock for up to 5 years, thus enabling 
the Agency to locate other livestock that 
may have been exposed to diseases. 
This could prove particularly helpful 
during tracebacks connected to diseases 
with longer incubation periods such as 
some transmissible spongiform 
encephalopathies. The livestock, 
slaughter, and rendering industries 
would also benefit because the added 
information has the potential to reduce 
the amount of time needed to conduct 
a traceback investigation, thus reducing 

VerDate Aug<31>2005 16:17 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00002 Fmt 4702 Sfmt 4702 E:\FR\FM\07JYP1.SGM 07JYP1jle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 P
R

O
P

O
S

A
LS



38345 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

1 USDA, GIPSA, Packers and Stockyards 
Statistical Report, 2002 Reporting Year. (Table 43, 
page 67, ‘‘Bonded packers and Posted stockyards.’’) 

the time a particular area may need to 
be quarantined pending the outcome of 
an investigation. As noted previously, 
we expect these proposed provisions 
could also produce benefits in terms of 
helping our efforts to retain access to 
international markets in the aftermath of 
a disease outbreak by giving us the 
ability to more rapidly conclude a 
disease traceback investigation and 
subsequently provide timely reporting 
to our trading partners regarding the 
disposition of the animals associated 
with that disease outbreak. 

Listing Agreement 

APHIS has a listing agreement for 
slaughtering and rendering facilities; 
however, it is not currently required 
that operators agree in writing to meet 
the requirements in § 71.21 of the 
regulations for becoming a listed 
establishment. Under the proposal, they 
would have to agree in writing to meet 
the requirements in § 71.21 of the 
regulations to become a listed 
establishment. 

The proposed requirement for signed 
listing agreements should not have a 
significant economic impact on 
slaughtering or rendering facilities. To 
the extent that these operations already 
follow listing requirements, there 
should not be any cost associated with 
signing a listing agreement. Requiring 
operators to agree in writing to meet the 
requirement for an approved 
slaughtering or rendering facility will 
increase accountability. 

Potentially Affected Entities 

The proposed rule would affect 
approved livestock facilities and listed 
rendering and slaughtering 
establishments. This is because, at the 
present time, none of those entities are 
required to retain records for the 
proposed 5-year time period. The 
operators of listed slaughtering and 
rendering establishments are not 
currently required to sign a listing 
agreement to be listed by APHIS. 

Livestock facilities include posted 
stockyards and bonded packers. In 2003, 
the U.S. Department of Agriculture’s 
Grain Inspection, Packers, and 
Stockyards Administration (GIPSA) 
recorded a total of 2,658 posted 
stockyards and a total of 502 bonded 
packers.1 While the employment 
numbers are not listed for these 
industries, APHIS employees who work 
closely with stockyards and packers 
estimate the majority of these industries 
employ 500 or fewer employees, and 

thus under the criteria established by 
the Small Business Association (SBA) 
would qualify as small entities. 

The animal (except poultry) 
slaughtering industry (North American 
Industry Classification System [NAICS] 
311611) is composed of 1,869 
establishments, of which 96 percent can 
be classified as small entities. According 
to the SBA, establishments in NAICS 
311611 that employ 500 or fewer 
employees are classified as small. 

The rendering and meat byproduct 
processing industry (NAICS 311613) is 
composed of 231 establishments of 
which 100 percent can be classified as 
small entities. According to the SBA, 
establishments in NAICS 311613 that 
employ 500 or fewer employees are 
classified as small entities. 

This proposed rule would require 
approved livestock facilities and listed 
slaughtering and rendering 
establishments to maintain certain 
records for 5 years, and would require 
the operators of slaughtering and 
rendering establishments to sign listing 
agreements to document their agreement 
to comply with the requirements of the 
regulations for listed slaughtering and 
rendering establishments. As noted 
previously, APHIS already has a listing 
agreement that we make available to 
such establishments, but the regulations 
do not refer to this agreement nor do 
they require that the owner or operator 
of the establishment sign the agreement. 
Such listing agreements are currently 
required for approved livestock facilities 
but not for listed slaughtering and 
rendering facilities. However, because 
having a listing agreement in place can 
facilitate the prompt resolution of 
APHIS disease investigations, thus 
allowing the resumption of normal 
business activities, many of these 
establishments have signed listing 
agreements. 

Alternatives 
Alternatives to the proposed rule 

would be to either leave the regulations 
unchanged, or require a different set of 
criteria than currently proposed. 
Leaving requirements for the retention 
of records unchanged would be 
unsatisfactory because it would not 
provide APHIS with information to 
expedite an animal disease traceback. It 
is also necessary that the operators of 
slaughtering and rendering facilities 
formally acknowledge accountability by 
agreeing in writing to meet the 
requirements for a listed facility. 

APHIS considers the proposed set of 
criteria to be the minimum necessary to 
accomplish the proposed rule’s 
objectives. Due to the threat of animal 
disease introductions and the 

realization that for certain diseases, 
such as tuberculosis, an infected animal 
may not show signs of illness for a 
number of years, it is essential that 
livestock records be retained for a longer 
period of time than is currently 
required. 

For reasons discussed above, we 
expect that operating costs to comply 
with the proposed requirements for the 
signing of listing agreements should be 
negligible. However, we welcome public 
comment on this proposed rule, 
particularly any comments from 
potentially affected entities that would 
allow us to better estimate the costs 
associated with its implementation and 
suggestions for how the proposed rule 
could be modified to reduce expected 
costs for these small entities consistent 
with its objectives. 

Estimates of the expected reporting 
and recordkeeping burden associated 
with the proposed changes are 
discussed below under the heading 
‘‘Paperwork Reduction Act.’’ 

Executive Order 12372 
This program/activity is listed in the 

Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

Executive Order 12988 
This proposed rule has been reviewed 

under Executive Order 12988, Civil 
Justice Reform. If this proposed rule is 
adopted: (1) All State and local laws and 
regulations that are in conflict with this 
rule will be preempted; (2) no 
retroactive effect will be given to this 
rule; and (3) administrative proceedings 
will not be required before parties may 
file suit in court challenging this rule. 

Paperwork Reduction Act 
In accordance with section 3507(d) of 

the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the information 
collection or recordkeeping 
requirements included in this proposed 
rule have been submitted for approval to 
the Office of Management and Budget 
(OMB). Please send written comments 
to the Office of Information and 
Regulatory Affairs, OMB, Attention: 
Desk Officer for APHIS, Washington, DC 
20503. Please state that your comments 
refer to Docket No. APHIS–2007–0039. 
Please send a copy of your comments to: 
(1) Docket No. APHIS–2007–0039, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A–03.8, 4700 
River Road, Unit 118, Riverdale, MD 
20737–1238, and (2) Clearance Officer, 
OCIO, USDA, room 404–W, 14th Street 
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and Independence Avenue, SW., 
Washington, DC 20250. A comment to 
OMB is best assured of having its full 
effect if OMB receives it within 30 days 
of publication of this proposed rule. 

Disease surveillance plays an 
important role in APHIS’ mission of 
protecting the health of livestock 
populations in the United States, and 
testing animals for disease is an 
important surveillance tool. To enhance 
APHIS’ surveillance capabilities, we are 
proposing to amend the regulations 
regarding the movement of livestock to 
require approved livestock facilities and 
listed slaughtering and rendering 
establishments to maintain certain 
records for 5 years. Currently, approved 
livestock facilities are required to retain 
certain records for 2 years, and there are 
no record retention provisions that 
apply to listed slaughtering and 
rendering establishments. 

Requiring the retention of certain 
records for 5 years would allow APHIS 
to trace the prior movements of diseased 
livestock further into the past than is 
currently possible, thereby providing 
the opportunity to locate potentially 
infected or exposed livestock that might 
otherwise remain unidentified. We are 
also proposing to require the operators 
of slaughtering and rendering 
establishments to sign listing 
agreements to document their agreement 
to comply with the requirements of the 
regulations for listed slaughtering and 
rendering establishments. Such listing 
agreements are currently required for 
approved livestock facilities, but not for 
slaughtering or rendering facilities. The 
proposed change would eliminate that 
inconsistency. 

We are soliciting comments from the 
public (as well as affected agencies) 
concerning our proposed information 
collection and recordkeeping 
requirements. These comments will 
help us: 

(1) Evaluate whether the proposed 
information collection is necessary for 
the proper performance of our agency’s 
functions, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the proposed 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond (such as through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 

information technology; e.g., permitting 
electronic submission of responses). 

Estimate of burden: Public reporting 
burden for this collection of information 
is estimated to average 0.0830985 hours 
per response. 

Respondents: Livestock auction 
market, slaughtering, and rendering 
plant personnel. 

Estimated annual number of 
respondents: 710. 

Estimated annual number of 
responses per respondent: 1. 

Estimated annual number of 
responses: 710. 

Estimated total annual burden on 
respondents: 59 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

Copies of this information collection 
can be obtained from Mrs. Celeste 
Sickles, APHIS’ Information Collection 
Coordinator, at (301) 851–2908. 

E-Government Act Compliance 
The Animal and Plant Health 

Inspection Service is committed to 
compliance with the E-Government Act 
to promote the use of the Internet and 
other information technologies, to 
provide increased opportunities for 
citizen access to Government 
information and services, and for other 
purposes. For information pertinent to 
E-Government Act compliance related 
to this proposed rule, please contact 
Mrs. Celeste Sickles, APHIS’ 
Information Collection Coordinator, at 
(301) 851–2908. 

List of Subjects in 9 CFR Part 71 
Animal diseases, Livestock, Poultry 

and poultry products, Quarantine, 
Reporting and recordkeeping 
requirements, Transportation. 

Accordingly, we propose to amend 9 
CFR part 71 as follows: 

PART 71—GENERAL PROVISIONS 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 7 U.S.C. 8301–8317; 7 CFR 2.22, 
2.80, and 371.4. 

§ 71.20 [Amended] 
2. In § 71.20, paragraph (a)(7), the 

number ‘‘2’’ is removed and the number 
‘‘5’’ is added in its place. 

§ 71.21 [Amended] 
3. In § 71.21, paragraph (a) is 

amended as follows: 
a. Paragraphs (a)(l), (a)(2), and (a)(3) 

are redesignated as paragraphs (a)(2), 
(a)(3), and (a)(4), respectively, and a 
new paragraph (a)(l) is added to read as 
set forth below. 

b. A new paragraph (a)(5) is added to 
read as set forth below. 

§ 71.21 Tissue and blood testing at 
slaughter. 

(a) * * * 
(1) The owner or operator of the 

establishment must agree, in writing, to 
meet the requirements for a listed 
facility under this section by signing a 
listing agreement. 
* * * * * 

(5) The management of the 
slaughtering or rendering establishment 
agrees that weight tickets, sales slips, 
and records of origin, identification, and 
destination that relate to livestock that 
are in, or have been in, the 
establishment will be maintained by the 
establishment for 5 years. APHIS, 
APHIS contractors, and State animal 
health representatives will be permitted 
to review and copy or scan these 
documents during normal business 
hours. 
* * * * * 

Done in Washington, DC, this 30th day of 
June 2008. 
Bruce Knight, 
Under Secretary for Marketing and Regulatory 
Programs. 
[FR Doc. E8–15289 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–34–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–0729; Directorate 
Identifier 2008–NM–052–AD] 

RIN 2120–AA64 

Airworthiness Directives; Dassault 
Model Mystere-Falcon 900, Falcon 
900EX, and Falcon 2000 Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for the 
products listed above. This proposed 
AD results from mandatory continuing 
airworthiness information (MCAI) 
originated by an aviation authority of 
another country to identify and correct 
an unsafe condition on an aviation 
product. The MCAI describes the unsafe 
condition as: 

This Airworthiness Directive (AD) is 
issued following the discovery of a potential 
chafing between the rheostat of the 3rd crew 
member control panel reading light and the 
air gasper flexible hose, or with the electrical 
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wires nearby. If le[f]t uncorrected, this 
chafing may expose the metallic spiral 
armature of the flexible hose, or damage the 
electrical wires insulation, which could 
result in a short-circuit generating sustained 
overheating and smoke emission. 

* * * * * 
The proposed AD would require actions 
that are intended to address the unsafe 
condition described in the MCAI. 
DATES: We must receive comments on 
this proposed AD by August 6, 2008. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: (202) 493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–40, 1200 New Jersey Avenue, SE., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Operations office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The AD docket 
contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Operations 
office (telephone (800) 647–5527) is in 
the ADDRESSES section. Comments will 
be available in the AD docket shortly 
after receipt. 
FOR FURTHER INFORMATION CONTACT: Tom 
Rodriguez, Aerospace Engineer, 
International Branch, ANM–116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; telephone 
(425) 227–1137; fax (425) 227–1149. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include ‘‘Docket No. 
FAA–2008–0729; Directorate Identifier 
2008–NM–052–AD’’ at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 

closing date and may amend this 
proposed AD based on those comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 

The European Aviation Safety Agency 
(EASA), which is the Technical Agent 
for the Member States of the European 
Community, has issued EASA 
Airworthiness Directive 2008–0013, 
dated January 24, 2008 (referred to after 
this as ‘‘the MCAI’’), to correct an unsafe 
condition for the specified products. 
The MCAI states: 

This Airworthiness Directive (AD) is 
issued following the discovery of a potential 
chafing between the rheostat of the 3rd crew 
member control panel reading light and the 
air gasper flexible hose, or with the electrical 
wires nearby. If le[f]t uncorrected, this 
chafing may expose the metallic spiral 
armature of the flexible hose, or damage the 
electrical wires insulation, which could 
result in a short-circuit generating sustained 
overheating and smoke emission. 

This AD requires an inspection of the air 
gasper installation in the 3rd crew control 
panel of the LH [left-hand] and RH [right- 
hand] crew closet for interference and 
damage and applicable related corrective 
actions. 

The corrective actions include replacing 
the flexible hoses and installing 
ROUNDIT insulation sleeving to the 
wires near the rheostat. You may obtain 
further information by examining the 
MCAI in the AD docket. 

Relevant Service Information 

Dassault has issued Service Bulletins 
F900–360 and F900EX–261, both dated 
July 20, 2005; and F2000–316, dated 
July 27, 2005. The actions described in 
this service information are intended to 
correct the unsafe condition identified 
in the MCAI. 

FAA’s Determination and Requirements 
of This Proposed AD 

This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with the State of 
Design Authority, we have been notified 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all pertinent 
information and determined an unsafe 
condition exists and is likely to exist or 
develop on other products of the same 
type design. 

Differences Between This AD and the 
MCAI or Service Information 

We have reviewed the MCAI and 
related service information and, in 
general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable. In making 
these changes, we do not intend to differ 
substantively from the information 
provided in the MCAI and related 
service information. 

We might also have proposed 
different actions in this AD from those 
in the MCAI in order to follow FAA 
policies. Any such differences are 
highlighted in a NOTE within the 
proposed AD. 

Costs of Compliance 
Based on the service information, we 

estimate that this proposed AD would 
affect 335 products of U.S. registry. We 
also estimate that it would take 4 work- 
hours per product to comply with the 
basic requirements of this proposed AD. 
The average labor rate is $80 per work- 
hour. Based on these figures, we 
estimate the cost of the proposed AD on 
U.S. operators to be $107,200, or $320 
per product. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General Requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 
We determined that this proposed AD 

would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 
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For the reasons discussed above, I 
certify this proposed regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 
2. The FAA amends § 39.13 by adding 

the following new AD: 
Dassault Aviation: Docket No. FAA–2008– 

0729; Directorate Identifier 2008–NM– 
052–AD. 

Comments Due Date 

(a) We must receive comments by August 
6, 2008. 

Affected ADs 

(b) None. 

Applicability 

(c) This AD applies to Dassault Model 
Mystere-Falcon 900 airplanes from serial 
number (S/N) 1 to 200 inclusive; Model 
Falcon 900EX airplanes from S/N 1 to 129 
inclusive; and Model Falcon 2000 airplanes 
from S/N 01 to 210 inclusive; when fitted 
with a third crew member control panel; 
certificated in any category. 

Subject 

(d) Air Transport Association (ATA) of 
America Code 25: Equipment/Furnishings. 

Reason 

(e) The mandatory continuing 
airworthiness information (MCAI) states: 

This Airworthiness Directive (AD) is 
issued following the discovery of a potential 
chafing between the rheostat of the 3rd crew 
member control panel reading light and the 
air gasper flexible hose, or with the electrical 
wires nearby. If le[f]t uncorrected, this 
chafing may expose the metallic spiral 
armature of the flexible hose, or damage the 

electrical wires insulation, which could 
result in a short-circuit generating sustained 
overheating and smoke emission. 

This AD requires an inspection of the air 
gasper installation in the 3rd crew control 
panel of the LH [left-hand] and RH [right- 
hand] crew closet for interference and 
damage and applicable related corrective 
actions. 
The corrective actions include replacing the 
flexible hose and installing ROUNDIT 
insulation sleeving to the wires near the 
rheostat. 

Actions and Compliance 
(f) Within 7 months after the effective date 

of this AD, unless already done, do a detailed 
inspection of the air gasper installation in the 
3rd crew member control panel of the left- 
hand and right-hand crew closet for 
interference and damage, and do all 
applicable related corrective actions as 
instructed in the Accomplishment 
Instructions of the applicable service 
information listed in Table 1 of this AD. 
Corrective actions must be done before 
further flight. 

TABLE 1.—SERVICE INFORMATION 

Dassault Service Bulletin Date 

F900–360 ........................... July 20, 2005. 
F900EX–261 ...................... July 20, 2005. 
F2000–316 ......................... July 27, 2005. 

FAA AD Differences 

Note: This AD differs from the MCAI and/ 
or service information as follows: No 
differences. 

Other FAA AD Provisions 
(g) The following provisions also apply to 

this AD: 
(1) Alternative Methods of Compliance 

(AMOCs): The Manager, International 
Branch, ANM–116, Transport Airplane 
Directorate, FAA, has the authority to 
approve AMOCs for this AD, if requested 
using the procedures found in 14 CFR 39.19. 
Send information to ATTN: Tom Rodriguez, 
Aerospace Engineer, International Branch, 
ANM–116, Transport Airplane Directorate, 
FAA, 1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; telephone (425) 
227–1137; fax (425) 227–1149. Before using 
any approved AMOC on any airplane to 
which the AMOC applies, notify your 
appropriate principal inspector (PI) in the 
FAA Flight Standards District Office (FSDO), 
or lacking a PI, your local FSDO. 

(2) Airworthy Product: For any 
requirement in this AD to obtain corrective 
actions from a manufacturer or other source, 
use these actions if they are FAA-approved. 
Corrective actions are considered FAA- 
approved if they are approved by the State 
of Design Authority (or their delegated 
agent). You are required to assure the product 
is airworthy before it is returned to service. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, under the 
provisions of the Paperwork Reduction Act, 
the Office of Management and Budget (OMB) 
has approved the information collection 

requirements and has assigned OMB Control 
Number 2120–0056. 

Related Information 
(h) Refer to MCAI European Aviation 

Safety Agency (EASA) Airworthiness 
Directive 2008–0013, dated January 24, 2008, 
and the service information listed in Table 1 
of this AD, for related information. 

Issued in Renton, Washington, on June 24, 
2008. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E8–15370 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[DOD–2007–HA–0127] 

32 CFR Part 199 

RIN 0720–AB18 

TRICARE: Civilian Health and Medical 
Program of the Uniformed Services 
(CHAMPUS) Changes Included in the 
John Warner National Defense 
Authorization Act for Fiscal Year 2007; 
Authorization of Forensic 
Examinations 

AGENCY: Department of Defense. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule 
implements section 701 of the John 
Warner National Defense Authorization 
Act for Fiscal Year 2007, Public Law 
109–364. Section 701 amends Chapter 
55 of title 10 section 1079(a) of the 
U.S.C. by authorizing coverage for 
forensic examinations following a 
sexual assault or domestic violence for 
eligible beneficiaries. This authorizes 
forensic examinations following sexual 
assault or domestic violence provided in 
civilian health care facilities (e.g., 
civilian rape crisis facilities), which is 
consistent with the services that are 
authorized in Military Medical 
Treatment Facilities for all beneficiaries 
who were victims of a sexual assault or 
domestic violence. 
DATES: Written comments will be 
accepted until September 5, 2008. 
ADDRESSES: You may submit comments, 
identified by docket number or 
Regulatory Information Number (RIN) 
and title, by any of the following 
methods: 

• The Web site: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Mail: Federal Docket Management 
System Office, 1160 Defense Pentagon, 
Washington, DC 20302–1160. 
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Instructions: All submissions received 
must include the agency name and 
docket number or RIN for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 
FOR FURTHER INFORMATION CONTACT: 
Margaret A. Brown, Office of Medical 
Benefits and Reimbursement Systems, 
TRICARE Management Activity, 
telephone (303) 676–3581. 
SUPPLEMENTARY INFORMATION: 

I. Background 
This proposed rule implements 

section 701 of the John Warner National 
Defense Authorization Act for Fiscal 
Year 2007, which establishes coverage 
of contracted medical care with respect 
to forensic examinations following a 
sexual assault or domestic violence. 
TRICARE currently pays for and will 
continue to pay for all emergency room 
services delivered to a victim. TRICARE 
does not reimburse for the forensic 
examination, which presented a 
problem for beneficiaries in the past. 
Although most States have laws that 
designate payment sources to cover the 
costs of forensic examinations for sexual 
assault victims (some States even 
prohibit billing victims), some 
beneficiaries who were victims of a 
sexual assault have received a bill for 
the forensic examination. 

Currently, forensic examinations are 
not covered for beneficiaries in civilian 
health care facilities through TRICARE 
medical plan contracts because 
TRICARE, under 10 U.S.C. 1079(a)(13), 
may cost share only medically or 
psychologically necessary services or 
supplies. Forensic examinations are not 
conducted for medical treatment 
purposes, but for preservation of 
evidence in any future criminal 
investigation and/or prosecution. 
However, there is a dual purpose of the 
examination process. One purpose is to 
address the needs of the individual 
disclosing sexual assault, which include 
evaluating and treating injuries; 
conducting prompt examinations; 
providing support, crisis intervention, 
and advocacy; providing prophylaxis 
against sexually transmitted diseases; 
assessing female patients for pregnancy 
risk and discussing treatment options, 
including reproductive health services; 
and providing follow-up care for 
medical and emotional needs. The other 
purpose is to address justice system 

needs. The needs for justice system are: 
obtaining a history of the assault, 
documenting exam findings, properly 
collecting, handling, and preserving 
evidence, and interpreting and 
analyzing findings (post exam) and 
subsequently, presenting findings and 
providing factual and expert opinion 
related to the exam and evidence 
collection. 

Forensic Examination (Rape Kits) 
A rape kit is used to collect and 

preserve the evidence. Rape kits (also 
known as early evidence kits) typically 
include forms for documentation of 
what is observed, tubes for blood 
samples, a urine sample container (for 
detecting drugs that may have been used 
to facilitate a sexual assault), cotton 
swabs for biological evidence collection, 
sterile water, sterile saline, glass slides, 
unwaxed dental floss, a wooden stick 
for fingernail scrapings, envelopes or 
boxes for individual evidence samples, 
labels for each item and paper bags for 
clothing collection and a large sheet of 
paper for patient to undress over. The 
victim’s clothing is collected for any 
external evidence and new clothes are 
provided. Forensic examinations can 
take up to 4 hours. 

Forensic examinations are currently 
paid for active duty members with 
supplemental care, which under 10 
U.S.C. 1074(c)(1), does not have the 
same requirement for medical or 
psychological necessity. All 
beneficiaries are covered if they are 
examined in a military treatment 
facility. The forensic examination 
becomes an issue when services are 
provided in a civilian health care 
facility. Eighteen States have 
mechanisms in place that require 
civilian health care facilities to bill a 
State agency directly. Certain other 
States, to some degree, have 
mechanisms to minimize the possibility 
of invoicing the beneficiary. This 
proposed rule puts into place a 
mechanism that allows civilian health 
care facilities to invoice TRICARE for 
reimbursement of forensic 
examinations. 

We believe that a large portion of the 
costs for the examinations are probably 
already being paid by TRICARE as most 
services associated with a forensic exam 
are covered benefits under any 
circumstance; and if a claim from a 
health care facility is submitted with the 
appropriate procedure code the claim 
would be paid. What is not being cost- 
shared are the examinations to gather 
information for the justice system. In a 
civilian facility, the victim’s private 
insurance should not be billed for the 
cost of the examination. This stipulation 

has been made pursuant to the Federal 
Victims of Crime Act (VOCA). A 
reimbursement request from a provider 
under the VOCA should only be 
submitted for a victim who is not 
covered by a Federal or federally funded 
program, such as Medicare, Medicaid, 
TRICARE or the Department of Veterans 
Affairs. This proposed rule amends the 
regulation to ensure that forensic 
examinations following sexual assault 
or domestic violence are specifically 
listed as a covered benefit. 

II. Regulatory Procedures 

Executive Order 12866, ‘‘Regulatory 
Planning and Review’’ 

It has been certified that 32 CFR 
199.4(e)(27) does not: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy; a section of the economy; 
productivity; competition; jobs; the 
environment; public health or safety; or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another Agency; 

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in this Executive Order. 

Sec. 202, Pub. L. 104–4, ‘‘Unfunded 
Mandates Reform Act’’ 

It has been certified that 32 CFR 
199.4(e)(27) does not contain a Federal 
mandate that may result in the 
expenditure by State, local and tribal 
governments, in aggregate, or by the 
private sector, of $100 million or more 
in any one year. 

Public Law 96–354, ‘‘Regulatory 
Flexibility Act’’ (5 U.S.C. 601) 

It has been certified that 32 CFR 
199.4(e)(27) is not subject to the 
Regulatory Flexibility Act (5 U.S.C. 601) 
because it would not, if promulgated, 
have a significant economic impact on 
a substantial number of small entities. 

Public Law 96–511, ‘‘Paperwork 
Reduction Act’’ (44 U.S.C. Chapter 35) 

It has been certified that 32 CFR 
199.4(e)(27) does not impose reporting 
or recordkeeping requirements under 
the Paperwork Reduction Act of 1995. 

Executive Order 13132, ‘‘Federalism’’ 
It has been certified that 32 CFR 

199.4(e)(27) does not have federalism 
implications, as set forth in Executive 
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Order 13132. This rule does not have 
substantial direct effects on: 

(1) The States; 
(2) The relationship between the 

National Government and the States; or 
(3) The distribution of power and 

responsibilities among the various 
levels of Government. 

List of Subjects in 32 CFR Part 199 

Claims, Health care, Health insurance, 
Military personnel. 

Accordingly, 32 CFR part 199 is 
proposed to be amended as follows: 

PART 199—[AMENDED] 

1. The authority citation for part 199 
continues to read as follows: 

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter 
55. 

2. Section 199.4 is amended by 
adding paragraph (e)(27) to read as 
follows: 

§ 199.4 Basic program benefit. 

* * * * * 
(e) * * * 
(27) TRICARE will cost share forensic 

examinations following a sexual assault 
or domestic violence. The forensic 
examination includes a history of the 
event and a complete physical and 
collection of forensic evidence, and 
medical and psychological follow-up 
care. The examination for sexual assault 
also includes, but is not limited to, a test 
kit to retrieve forensic evidence, testing 
for pregnancy, testing for sexual 
transmitted disease and HIV, and 
medical services and supplies for 
prevention of sexually transmitted 
diseases, HIV, pregnancy, and 
counseling services. 
* * * * * 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–15350 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

[No. USN–2008–0009] 

32 CFR Part 726 

RIN 0703–AA85 

Payments of Amounts Due Mentally 
Incompetent Members of the Naval 
Service 

AGENCY: Department of the Navy, DoD. 
ACTION: Proposed rule. 

SUMMARY: The Department of the Navy 
is amending its rules to update existing 
sections relating to the authority and 
procedures to designate trustees for 
Navy and Marine Corps service 
members who have been determined to 
be mentally incompetent pursuant to 37 
U.S.C. Chapter 11. The proposed 
amendments will comport with current 
policy reflected in Chapter XIV of the 
Manual of the Judge Advocate General 
(JAGMAN). 
DATES: Comment Date: Interested parties 
should submit written comments on or 
before September 5, 2008. 
ADDRESSES: You may submit comments, 
identified by docket number and/or 
Regulatory Information Number (RIN) 
and title, by any of the following 
methods: 

Federal eRulemaking Portal: http:// 
www.regulations.gov. 

Follow the instructions for submitting 
comments. 

Mail: Federal Docket Management 
System Office, 1160 Defense Pentagon, 
Washington DC 20301–1160. 

Instructions: All submissions received 
must include the agency name and 
docket or RIN number for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
regulations.gov as they are received 
without change, including any personal 
identifiers or contact information. 
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Tanya M. Cruz, JAGC, U.S. 
Navy, Office of the Judge Advocate 
General (Administrative Law), 
Department of the Navy, 1322 Patterson 
Ave., SE., Suite 3000, Washington Navy 
Yard, DC 20374–5066, telephone: 703– 
604–8216. 
SUPPLEMENTARY INFORMATION: The 
Department of the Navy is amending 32 
CFR part 726 to comport with current 
policy as stated in Chapter XIV of the 
JAGMAN governing the authority and 
procedures to designate trustees for 
members of the Naval service who have 
been determined to be mentally 
incompetent in accordance with 37 
U.S.C. Chapter 11. As a result of 
organizational change in the Office of 
the Judge Advocate General, the 
functions under Chapter XIV were 
transferred from the Judge Advocate 
General to the Defense Finance and 
Accounting Service—Cleveland Center 
(DFAS–CL), Office of Continuing 
Government Activity (CGA). The 
transfer of functions and the 
responsibilities of DFAS have been 
incorporated into the JAGMAN. The 
proposed rule will update the existing 

section to reflect current agency 
regulations. Interested persons are 
invited to comment in writing on this 
amendment. All written comments 
received will be considered in making 
the proposed amendments to 32 CFR 
part 726. It has been determined that 
this proposed rule amendment is not a 
major rule within the criteria specified 
in Executive Order 12866, as amended 
by Executive Order 13258, and does not 
have substantial impact on the public. 

Matters of Regulatory Procedure 

Executive Order 12866, ‘‘Regulatory 
Planning and Review’’ 

It has been determined that 32 CFR 
part 726 is not a significant regulatory 
action. The rule does not: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligations of the recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in this Executive Order. 

Unfunded Mandates Reform Act (Sec. 
202, Pub. L. 104–4) 

It has been certified that 32 CFR part 
726 does not contain a Federal Mandate 
that may result in the expenditure by 
State, local, and tribal governments, in 
aggregate, or by the private sector, of 
$100 million or more in any one year. 

Public Law 96–511. ‘‘Paperwork 
Reduction Act’’ (44 U.S.C. Chapter 35) 

It has been certified that 32 CFR part 
726 does not impose any reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 

Federalism (Executive Order 13132) 

It has been certified that 32 CFR part 
726 does not have federalism 
implications, as set forth in Executive 
Order 13132. This rule does not have 
substantial direct effects on: 

(1) The States; 
(2) The relationship between the 

National Government and the States; or 
(3) The distribution of power and 

responsibilities among the various 
levels of government. 
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List of Subjects in 32 CFR Part 726 

Administrative practice and 
procedure, Military personnel, 
Reporting and recordkeeping 
requirements, Trusts and trustees. 

For the reasons set forth in the 
preamble, the Department of the Navy 
proposes to amend 32 CFR part 726 as 
follows: 

PART 726—PAYMENTS DUE 
MENTALLY INCOMPETENT MEMBERS, 
PHYSICAL EXAMINATIONS OF SUCH 
MEMBERS AND TRUSTEE 
DESIGNATIONS 

1. The authority citation for 32 CFR 
part 726 is revised to read as follows: 

Authority: 5 U.S.C. 301; 10 U.S.C. 5013, 
and 5148; 37 U.S.C. 601–604, and 1001; 32 
CFR 700.105 and 700.312. 

§ 726.1 [Amended] 
2. Section 726.1 is amended by 

removing ‘‘title 11 of chapter 37’’ and 
adding the words ‘‘Chapter 11 of Title 
37’’ in its place. 

§ 726.2 [Amended] 
3. Section 726.2 is amended by 

adding three new sentences to the end 
of paragraph (a) to read as follows: 

§ 726.2. Scope. 

(a) * * * The Secretary of the Navy 
has authority to designate a trustee in 
the absence of notice that a legal 
committee, guardian, or other legal 
representative has been appointed by a 
State court of competent jurisdiction (37 
U.S.C. 601–604). This authority is 
exercised by the Defense Finance and 
Accounting Service—Cleveland Center 
(DFAS–CL), who has delegated it to 
DFAS–CL, Office of Continuing 
Government Activity (DFAS–CL(CGA)). 
Trustees receive the active duty pay and 
allowances, amounts due for accrued or 
accumulated leave, and retired pay or 
retainer pay, that are otherwise payable 
to a member found by competent 
medical authority to be mentally 
incapable of managing his affairs. 
* * * * * 

§ 726.3 [Amended] 

4. Section 726.3 is amended by 
removing ‘‘The Judge Advocate General 
or his designee’’ and adding ‘‘DFAS–CL 
(CGA)’’ in its place. 

5. Section 726.4 is revised to read as 
follows: 

§ 726.4. Procedures. 
(a) Competency Board. (1) The 

commanding officer of the cognizant 
Naval medical facility will convene a 
board of not less than three Medical 
Department officers or physicians, one 

of whom will be a Navy psychiatrist or 
clinical psychologist, when there is 
evidence that a member may be 
incapable of handling his financial 
affairs. The board will be convened in 
accordance with Chapter 18, Manual of 
the Medical Department (MANMED). 
The board may include members of the 
Reserve components on active or 
inactive duty. When active duty Navy or 
Marine Corps members are hospitalized 
in non-Naval medical facilities, the 
Military Medical Support Office will 
ensure compliance with Chapter 18, 
MANMED. 

(2) DFAS–CL(CGA) may request the 
commanding officer of any Naval 
medical facility, or request the 
commanding officer of another service 
medical facility or administrator of a 
Department of Veterans Affairs medical 
facility, convene a competency board in 
accordance with this section to 
determine the mental capability of a 
member to manage his financial affairs. 

(3) A finding of restoration of 
competency or capability to manage 
personal and financial affairs may be 
accomplished in the same manner 
specified in Chapter 18, MANMED, 
except that the board may consist of one 
or two Medical Department officers or 
physicians, one of whom must be a 
Navy psychiatrist or clinical 
psychologist. 

(4) At least one officer on the 
competency board, preferably the 
psychiatrist or clinical psychologist, 
will personally observe the member and 
ensure that the member’s medical 
record, particularly that portion 
concerning his mental health, is 
accurate and complete. 

(5) The requirement to convene a 
competency board under this chapter is 
in addition to and separate from the 
medical board procedures. Each board 
member signs the report of the board 
and certifies whether the member is or 
is not mentally capable of managing his 
financial affairs. After approval by the 
convening authority, the original board 
report is forwarded to DFAS–CL(CGA). 

(b) Records. The convening authority 
will forward the original of each board 
report to the Defense Finance and 
Accounting Service—Cleveland Center, 
Office of Continuing Government 
Activity (Code CGA), Post Office Box 
998021, Room 2323, Cleveland, OH 
44199–80216. If a member is found to be 
not mentally capable of managing his 
financial affairs, the forwarding 
endorsement will set forth the name, 
relationship, address, and telephone 
number(s) of the member’s next of kin, 
and any other information that will 
assist to identify a prospective trustee. 

6. Section 726.5 is revised to read as 
follows: 

§ 726.5 Procedures for designation of a 
trustee. 

Upon receipt of a report of a 
competency board that a member has 
been found mentally incapable of 
managing his financial affairs, DFAS– 
CL(CGA) will initiate action to appoint 
a trustee, provided no notice of 
appointment of a committee, guardian, 
or other legal representative by a State 
court of competent jurisdiction has been 
received by DFAS–CL(CGA). 

7. Section 726.6 is revised to read as 
follows: 

§ 726.6 Travel orders. 
The Chief of Naval Personnel or the 

Deputy Commandant, Manpower & 
Reserve Affairs, may issue travel orders 
to a member to appear before a 
competency board convened to 
determine whether the member is 
mentally capable of managing his 
financial affairs. In the case of 
permanently retired members, travel 
will be at no cost to the Government. 

8. Section 726.7 is revised to read as 
follows: 

§ 726.7 Status of pay account. 
Upon notification by the commanding 

officer of the medical facility preparing 
the board report that a member has been 
declared mentally incapable of 
managing his financial affairs, DFAS– 
CL(CGA) will suspend the member’s 
pay. Thereafter, DFAS–CL(CGA) or his 
designee will direct payment of monies 
to: 

(a) The appointed trustee; 
(b) The legal representative appointed 

by a State court of competent 
jurisdiction; or 

(c) Directly to the member following 
a determination the member is capable 
of managing his financial affairs. 

9. Section 726.8 is revised to read as 
follows: 

§ 726.8 Emergency funds and health and 
comfort. 

Until a trustee is appointed, DFAS– 
CL(CGA) may appoint the member’s 
designated next of kin to receive 
emergency funds equal to, but not to 
exceed the amount of pay due the 
incompetent member for a period of one 
month. These funds will be deducted 
from the member’s pay account and will 
be used for the benefit of the member 
and any legal dependents. 

10. Section 726.9 is revised to read as 
follows: 

§ 726.9 Reports and supervision of 
trustees. 

(a) Accounting reports. The trustee 
designated by DFAS–CL(CGA) will 
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submit accounting reports annually or at 
such other times as DFAS–CL(CGA) or 
his designee directs. DFAS–CL(CGA) 
will provide forms to be used by 
trustees for the required accounting 
report. The report will account for all 
funds received from the Navy or Marine 
Corps on behalf of the member. When 
payments to a trustee are terminated for 
any reason, the trustee will submit a 
final accounting report to DFAS– 
CL(CGA). Upon approval of the final 
accounting report, the trustee and the 
surety will be discharged from liability. 

(b) Failure to submit a report and 
default. If an accounting report is not 
received by the date designated by 
DFAS–CL(CGA) or an accounting is 
unsatisfactory, DFAS–CL(CGA) will 
notify the trustee in writing. If a 
satisfactory accounting is not received 
by DFAS–CL(CGA) within the time 
specified, the trustee will be declared in 
default of the trustee agreement and will 
be liable for all unaccounted trustee 
funds. If a trustee is declared in default 
of the trustee agreement, DFAS– 
CL(CGA) will terminate payments to the 
trustee and, if necessary, a successor 
trustee may be appointed. The trustee 
and surety will be notified in writing by 
DFAS–CL(CGA) of the declaration of 
default. The notification will state the 
reasons for default, the amount of 
indebtedness to the Government, and 
will demand payment for the full 
amount of indebtedness. If payment in 
full is not received by DFAS–CL(CGA) 
within an appropriate period of time 
from notification of default, the account 
may be forwarded to the Department of 
Justice for recovery of funds through 
appropriate civil action. 

Dated: June 30, 2008. 
T.M. Cruz, 
Lieutenant, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer. 
[FR Doc. E8–15278 Filed 7–3–08; 8:45 am] 
BILLING CODE 3810–FF–P 

ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 

36 CFR Part 1195 

[Docket No. 2004–1] 

RIN 3014–AA11 

Americans With Disabilities Act (ADA) 
Accessibility Guidelines for Passenger 
Vessels; Informational Meeting 

AGENCY: Architectural and 
Transportation Barriers Compliance 
Board. 
ACTION: Notice of meeting. 

SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (Access Board) will hold two 
informational meetings. The meetings 
will assist the Access Board in 
developing accessibility guidelines 
under the Americans with Disabilities 
Act for passenger vessels. Specifically, 
the meetings will focus on possible 
approaches and methodologies for the 
regulatory assessment and regulatory 
flexibility act analysis, the baselines for 
determining costs, the identification of 
major and minor cost impacts, estimated 
unit costs (where feasible), development 
of aggregate annual industry costs, and 
benefits generated by the guidelines. 
The first meeting will focus only on 
large cruise ships and will be held at the 
date and location noted below. Other 
passenger vessels subject to the 
guidelines will be addressed in a similar 
meeting that has not yet been 
scheduled. 
DATES: The meeting is scheduled for 
August 11, 2008 from 9 a.m. to 5 p.m. 
Registration by attendees is requested to 
be received by July 31, 2008. 
ADDRESSES: The meeting will be held at 
the Access Board’s offices, 1331 F 
Street, NW., Suite 1000, Washington, 
DC. 
FOR FURTHER INFORMATION CONTACT: Paul 
Beatty, Office of Technical and 
Information Services, Architectural and 
Transportation Barriers Compliance 
Board, 1331 F Street, NW., Suite 1000, 
Washington, DC 20004–1111. 
Telephone number (202) 272–0012 
(Voice); (202) 272–0082 (TTY). These 
are not toll-free numbers. E-mail 
address: pvag@access-board.gov. 
SUPPLEMENTARY INFORMATION: On July 7, 
2006, the Architectural and 
Transportation Barriers Compliance 
Board (Access Board) made available for 
public comment a revised draft of the 
accessibility guidelines for passenger 
vessels (70 FR 38563; July 7, 2006). In 
addition to receiving comment, the 
Board used the provisions in the revised 
draft to conduct 10 passenger vessel 
case studies to help determine the cost 
impacts of the provisions on newly 
constructed passenger vessels. From 
comments received on the 2006 draft 
and draft case study results, changes 
were made to the 2006 draft (and the 
case studies were revised to reflect 
current provisions). To complete 
development of a notice of proposed 
rulemaking (NPRM) regarding passenger 
vessel accessibility guidelines, the 
Board needs to complete its regulatory 
assessment and regulatory flexibility act 
analysis. 

Two information meetings are 
planned to assist the Board in 

completing these activities. The 
meetings will focus on possible 
approaches and methodologies for the 
regulatory assessment and regulatory 
flexibility act analysis, the baselines for 
determining costs, the identification of 
major and minor cost impacts, estimated 
unit costs (where feasible), development 
of aggregate annual industry costs, and 
benefits generated by the guidelines. 

The meeting on August 11, 2008, will 
focus on large cruise ships. Other 
passenger vessels subject to the 
guidelines will be addressed in a similar 
meeting that has not yet been scheduled 
but will be announced in the Federal 
Register. To support the August 11 
meeting and future second meeting, the 
Board has placed in its docket and on 
its Web site (http://www.access- 
board.gov/pvaac/index.htm) a 2008 
draft of the guidelines, current drafts of 
the 10 vessel case studies, a preliminary 
agenda for the August 11 meeting, and 
other related material. 

The August 11 meeting is open to the 
public. Interested persons are requested 
to register by e-mail at pvag@access- 
board.gov by July 31, 2008, for space 
planning purposes. The Board is not 
accepting comment on the content of 
the 2008 draft, and is only making it 
available to support the meetings. When 
the NPRM is published, the Board will 
then solicit comments on the guidelines 
at that time. However, comments which 
identify provisions that trigger major 
costs and include the applicable costs 
will be accepted. 

The meeting site is accessible to 
individuals with disabilities. Sign 
language interpreters, an assistive 
listening system, and computer assisted 
real-time transcription (CART) will be 
provided. Persons attending the meeting 
are requested to refrain from using 
perfume, cologne, and other fragrances 
for the comfort of other participants. 

Lawrence W. Roffee, 
Executive Director. 
[FR Doc. E8–14950 Filed 7–3–08; 8:45 am] 

BILLING CODE 8150–01–P 
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ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 

36 CFR Part 1195 

RIN 3014–AA11 

Americans With Disabilities Act (ADA) 
Accessibility Guidelines for Passenger 
Vessels; Passenger Vessel Emergency 
Alarms Advisory Committee Meeting 

AGENCY: Architectural and 
Transportation Barriers Compliance 
Board. 
ACTION: Notice of meeting. 

SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (Access Board) has established an 
advisory committee to make 
recommendations on issues related to 
the effectiveness of emergency alarm 
systems for individuals with hearing 
loss or deafness on passenger vessels. 
The advisory committee 
recommendations will assist the Access 
Board in developing accessibility 
guidelines under the Americans with 
Disabilities Act for passenger vessels. 
This notice announces the dates, time, 
and location of the next committee 
meeting. 
DATES: The meeting is scheduled for 
August 12 and 13, 2008 from 9 a.m. to 
5 p.m. on both days. 
ADDRESSES: The meeting will be held at 
the Access Board’s offices, 1331 F 
Street, NW., Suite 1000, Washington, 
DC. 
FOR FURTHER INFORMATION CONTACT: Paul 
Beatty, Office of Technical and 
Information Services, Architectural and 
Transportation Barriers Compliance 
Board, 1331 F Street, NW., suite 1000, 
Washington, DC 20004–1111. 
Telephone number (202) 272–0012 
(Voice); (202) 272–0082 (TTY). These 
are not toll-free numbers. E-mail 
address: pvag@access-board.gov. 
SUPPLEMENTARY INFORMATION: 

On August 13, 2007, the Architectural 
and Transportation Barriers Compliance 
Board (Access Board) established an 
advisory committee to make 
recommendations on issues related to 
the effectiveness of emergency alarm 
systems for individuals with hearing 
loss or deafness on passenger vessels. 
(72 FR 45200; August 13, 2007). The 
advisory committee recommendations 
will assist the Access Board in 
developing accessibility guidelines 
under the Americans with Disabilities 
Act for passenger vessels. The next 
meeting of the committee will take place 
on August 12 and 13, 2008. The 
preliminary meeting agenda, along with 

information about the committee, is 
available at the Access Board’s Web site 
(http://www.access-board.gov/pvaac/ 
alarms). 

Committee meetings are open to the 
public and interested persons can attend 
the meetings and communicate their 
views. Members of the public will have 
opportunities to address the committee 
on issues of interest to them during 
public comment periods scheduled on 
each day of the meeting. Additionally, 
all interested persons will have the 
opportunity to comment when proposed 
rules regarding passenger vessel 
accessibility are issued in the Federal 
Register by the Access Board. 

The meeting site is accessible to 
individuals with disabilities. Sign 
language interpreters, an assistive 
listening system, and computer assisted 
real-time transcription (CART) will be 
provided. Persons attending the meeting 
are requested to refrain from using 
perfume, cologne, and other fragrances 
for the comfort of other participants. 

Lawrence W. Roffee, 
Executive Director. 
[FR Doc. E8–14952 Filed 7–3–08; 8:45 am] 
BILLING CODE 8150–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R05–OAR–2007–1044; FRL–8688–4] 

Approval and Promulgation of Air 
Quality Implementation Plans; Illinois 
and Indiana; Finding of Attainment for 
1-Hour Ozone for the Chicago-Gary- 
Lake County, IL-IN Area 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: On January 30, 2007, the 
Illinois Environmental Protection 
Agency (IEPA) requested that EPA find 
that the Chicago ozone nonattainment 
area, located within the Chicago-Gary- 
Lake County, Illinois-Indiana (IL-IN) 
area, has attained the revoked 1-hour 
ozone National Ambient Air Quality 
Standard (NAAQS). On October 25, 
2007, the Indiana Department of 
Environmental Management (IDEM) 
requested that EPA find that Lake and 
Porter Counties, also within the 
Chicago-Gary-Lake County, IL-IN area, 
have attained the revoked 1-hour ozone 
NAAQS. After review of these 
submissions, EPA is proposing to make 
such findings. 
DATES: Comments must be received on 
or before August 6, 2008. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R05– 
OAR–2007–1044, by one of the 
following methods: 

1. http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

2. E-mail: aburano.douglas@epa.gov. 
3. Fax: (312) 886–5824. 
4. Mail: John Mooney, Chief, Criteria 

Pollutant Section, Air Programs Branch 
(AR–18J), U.S. Environmental 
Protection Agency, 77 West Jackson 
Boulevard, Chicago, Illinois 60604. 

5. Hand Delivery: John Mooney, Chief, 
Criteria Pollutant Section, Air Programs 
Branch (AR–18J), U.S. Environmental 
Protection Agency, 77 West Jackson 
Boulevard, Chicago, Illinois 60604. 
Such deliveries are only accepted 
during the Regional Office normal hours 
of operation, and special arrangements 
should be made for deliveries of boxed 
information. The Regional Office official 
hours of business are Monday through 
Friday, 8:30 a.m. to 4:30 p.m. excluding 
Federal holidays. 

Instructions: Direct your comments to 
Docket ID No. EPA–R05–OAR–2007– 
1044. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless a 
comment includes information claimed 
to be Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. Do 
not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD–ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the docket 
are listed in the http:// 
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www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Environmental Protection Agency, 
Region 5, Air and Radiation Division, 77 
West Jackson Boulevard, Chicago, 
Illinois 60604. This Facility is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. We recommend that you 
telephone Gilberto Alvarez, 
Environmental Scientist, at (312) 886– 
6143 before visiting the Region 5 office. 
FOR FURTHER INFORMATION CONTACT: 
Gilberto Alvarez, Environmental 
Scientist, Criteria Pollutant Section, Air 
Programs Branch (AR–18J), 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 886–6143, 
alvarez.gilberto@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document whenever 
‘‘we,’’ ‘‘us,’’ or ‘‘our’’ is used, we mean 
EPA. This supplementary information 
section is arranged as follows: 
I. What Is the Background for These Actions? 
II. What Is the Impact of a December 22, 2006 

United States Court of Appeals Decision 
Regarding EPA’s 8-Hour Phase 1 Ozone 
Implementation Rule on This Proposed 
Rule? 

III. Attainment Finding 
IV. What Action Is EPA Taking? 
V. Statutory and Executive Order Reviews 

I. What Is the Background for These 
Actions? 

Under section 107(d)(1)(C) of the 
Clean Air Act (CAA), the Chicago-Gary- 
Lake County, IL-IN area was designated 
nonattainment for the 1-hour ozone 
NAAQS by operation of law upon 
enactment of the 1990 CAA 
amendments. Under section 181(a) of 
the CAA, each ozone area designated 
nonattainment under section 107(d) was 
also classified by operation of law as 
‘‘marginal,’’ ‘‘moderate,’’ ‘‘serious,’’ 
‘‘severe-15,’’ ‘‘severe-17’’, or ‘‘extreme,’’ 
depending on the severity of the area’s 
air quality problem and the number of 
years to reach attainment from the 1990 
CAA amendments. These nonattainment 

designations and classifications were 
codified in title 40 of the Code of 
Federal Regulations (CFR) part 81 (see 
56 FR 56994, November 6, 1991). 

The ozone design value for an area, 
which characterizes the severity of the 
air quality problem, is represented by 
the highest ozone design value at any of 
the individual ozone monitoring sites in 
the area. Table 1 in section 181(a) of the 
CAA provides the design value ranges 
for each nonattainment classification. 
Ozone nonattainment areas with design 
values between 0.190 parts per million 
(ppm) and 0.280 ppm for the three-year 
period, 1987–1989, were classified as 
severe-17. Because the Chicago-Gary- 
Lake County, IL-IN area’s 1988 ozone 
design value fell between 0.190 and 
0.280 ppm, this area was classified as 
severe-17 nonattainment for the 1-hour 
ozone NAAQS. Under section 182(c) of 
the CAA, states containing areas that 
were classified as severe-17 
nonattainment were required to submit 
State Implementation Plans (SIPs) to 
provide for certain emission controls, to 
show progress toward attainment, and 
to provide for attainment of the ozone 
NAAQS as expeditiously as practicable, 
but no later than November 15, 2007. 

In 1997, EPA adopted a new 8-hour 
ozone NAAQS. The implementation 
rule for the standard, referred to as the 
Phase 1 Implementation Rule, was 
published on April 30, 2004 (69 FR 
23951). 

II. What Is the Impact of a December 
22, 2006 United States Court of Appeals 
Decision Regarding EPA’s 8-Hour Phase 
1 Ozone Implementation Rule on This 
Proposed Rule? 

On December 22, 2006, the U.S. Court 
of Appeals for the District of Columbia 
Circuit (the Court) vacated the Phase 1 
Implementation Rule. South Coast Air 
Quality Management Dist. v. EPA, 472 
F.3d 882 (DC Cir. 2006). On June 8, 
2007, in South Coast Air Quality 
Management Dist. v. EPA, Docket No. 
04–1201, in response to several 
petitions for rehearing, the Court 
clarified that the Phase 1 Rule was 
vacated only with regard to those parts 
of the rule that had been successfully 
challenged. With respect to the 
challenges to the anti-backsliding 
provisions of the rule, the Court vacated 
three provisions that would have 
allowed States to remove from the SIP 

or to not adopt three 1-hour obligations 
once the 1-hour ozone NAAQS was 
revoked to transition to the 
implementation of the 8-hour ozone 
NAAQS: (1) Nonattainment area new 
source review (NSR) requirements based 
on an area’s 1-hour nonattainment 
classification (a separate NSR policy is 
being developed); (2) section 185 
penalty fees for 1-hour severe or 
extreme nonattainment areas that fail to 
attain the 1-hour ozone NAAQS by the 
1-hour attainment date; and (3) 
measures to be implemented pursuant 
to section 172(c)(9) or 182(c)(9) of the 
CAA, on the contingency of an area not 
making reasonable further progress 
toward attainment of the 1-hour ozone 
NAAQS or for failure to attain the 1- 
hour ozone NAAQS. The Court clarified 
that 1-hour conformity determinations 
are not required for anti-backsliding 
purposes. 

III. Attainment Finding 

In 1991, the Chicago-Gary-Lake 
County, IL-IN area was classified as 
severe-17 for the 1-hour ozone NAAQS. 
The Illinois portion of the area consists 
of the following counties: Cook; Du 
Page; Grundy (part) [Aux Stable 
Township and Goose Lake Township]; 
Kane; Kendall (part) [Oswego 
Township]; Lake; McHenry; and Will. 
The Indiana portion of the area consists 
of Lake and Porter Counties. 

An area is considered to have attained 
the 1-hour ozone NAAQS if there are no 
violations of the standard, as 
determined in accordance with the 
regulation codified at 40 CFR 50.9, 
based on three consecutive calendar 
years of complete, quality-assured 
monitoring data. A violation occurs 
when the ozone air quality monitoring 
data show greater than one (1.0) average 
expected exceedance per year at any site 
in the area. An exceedance occurs when 
the maximum hourly ozone 
concentration during any day exceeds 
0.124 ppm. The data should be collected 
and quality-assured in accordance with 
40 CFR part 58, and recorded in the Air 
Quality System so that they are 
available to the public for review. 

The finding of attainment for the 
Chicago-Gary-Lake County, IL-IN area is 
based on an analysis of 1-hour ozone air 
quality data from 2004–2006. Table 1 
below summarizes these data. 
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1 EPA remains obligated under section 181(b)(2) 
to determine whether an area attained the 1-hour 
ozone NAAQS by its attainment date. However, 
after the revocation of the 1-hour ozone NAAQS, 
EPA is no longer obligated to reclassify an area to 
a higher classification for the 1-hour ozone NAAQS 
based upon a determination that the area failed to 
attain the 1-hour ozone NAAQS by the area’s 
attainment date for the 1-hour ozone NAAQS. (40 
CFR 51.905(e)(2)(i)(B)). Thus, even if we make a 
finding that an area has failed to attain the 1-hour 
ozone NAAQS by its attainment date, the area 
would not be reclassified to a higher classification. 

2 See U.S. EPA Memorandum from John Seitz, 
‘‘Reasonable Further Progress, Attainment 
Demonstration, and Related Requirements for 
Ozone Nonattainment Areas Meeting the Ozone 
National Ambient Air Quality Standard’’ (May 10, 
1995). 

TABLE 1.—1-HOUR OZONE EXPECTED EXCEEDANCES AT MONITORING SITES IN THE CHICAGO-GARY-LAKE COUNTY, IL-IN 
AREA INCLUDING THE CHIWAUKEE PRAIRIE MONITORING SITE 

[2004–2006] 

Site code County Site 
Number of 

2004 
exceedances 

Number of 
2005 

exceedances 

Number of 
2006 

exceedances 

3-year avg. 
exceedances 

ILLINOIS 

17–031–0001 ....................... Cook ............ Alsip ..................................... 0.0 1.0 0.0 0.3 
17–031–0076 ....................... Cook ............ Chicago-Com Ed ................. 0.0 0.0 0.0 0.0 
17–031–0072 ....................... Cook ............ Chicago-Jardine ................... 0.0 0.0 0.0 0.0 
17–031–0032 ....................... Cook ............ Chicago-SWFP .................... 0.0 1.0 0.0 0.3 
17–031–1003 ....................... Cook ............ Chicago-Taft ........................ 0.0 0.0 0.0 0.0 
17–031–0064 ....................... Cook ............ Chicago-University ............... 0.0 0.0 0.0 0.0 
17–031–4002 ....................... Cook ............ Cicero .................................. 0.0 0.0 0.0 0.0 
17–031–4007 ....................... Cook ............ Des Plaines ......................... 0.0 0.0 0.0 0.0 
17–031–7002 ....................... Cook ............ Evanston .............................. 0.0 0.0 0.0 0.0 
17–031–1601 ....................... Cook ............ Lemont ................................. 0.0 0.0 0.0 0.0 
17–031–4201 ....................... Cook ............ Northbrook ........................... 0.0 0.0 0.0 0.0 
17–043–6001 ....................... DuPage ....... Lisle ..................................... 0.0 0.0 0.0 0.0 
17–089–0005 ....................... Kane ............ Elgin ..................................... 0.0 0.0 0.0 0.0 
17–097–1002 ....................... Lake ............ Waukegan ............................ 0.0 0.0 0.0 0.0 
17–097–1007 ....................... Lake ............ Zion ...................................... 0.0 0.0 0.0 0.0 
17–111–0001 ....................... McHenry ...... Cary ..................................... 0.0 0.0 0.0 0.0 
17–197–1011 ....................... Will .............. Braidwood ............................ 0.0 0.0 0.0 0.0 

INDIANA 

18–089–0022 ....................... Lake ............ Gary ..................................... 0.0 1.0 0.0 0.3 
18–089–2008 ....................... Lake ............ Hammond ............................ 0.0 0.0 0.0 0.0 
18–089–0030 ....................... Lake ............ Whiting ................................. 0.0 0.0 0.0 0.0 
18–127–0024 ....................... Porter .......... Ogden Dunes ...................... 0.0 1.0 0.0 0.3 
18–127–0026 ....................... Porter .......... Valparaiso ............................ 0.0 0.0 0.0 0.0 

WISCONSIN 

55–059–0019 ....................... Kenosha ...... Chiwaukee Prairie ............... 0.0 0.0 0.0 0.0 

Based on ambient ozone season 
(April–October) 1-hour ozone air quality 
data for the years 2004, 2005 and 2006, 
EPA proposes to find that the Chicago- 
Gary-Lake County, IL-IN area attained 
the 1-hour ozone NAAQS prior to its 
attainment deadline of November 15, 
2007. Note that the analysis of the 
Chicago-Gary-Lake County, IL-IN area 
also reflects monitoring data from a 
monitoring site at the Chiwaukee Prairie 
site in Wisconsin. Although this 
particular site is outside of the Chicago- 
Gary-Lake County, IL-IN area, it is a 
critical site toward demonstrating air 
quality impacts for the area because it 
is a primary design value site for 
measuring peak ozone levels primarily 
produced by ozone precursors emitted 
in the subject area. This site 
demonstrated that the subject area 
attained of the 1-hour ozone NAAQS 
during the 2004–2006 period. 

IV. What Action Is EPA Taking? 
EPA is proposing to determine that 

the Chicago-Gary-Lake County, IL-IN 
area attained the 1-hour ozone NAAQS 
by its attainment date, November 15, 
2007. Under Section 181(b)(2) of the 
CAA, EPA must determine whether 

ozone nonattainment areas have 
attained the ozone NAAQS by their 
attainment date. This determination 
must be based on the area’s design value 
as of the attainment date.1 

Because the area has attained the 1- 
hour ozone NAAQS by the applicable 
attainment date, it is not subject to the 
requirement to implement contingency 
measures for failure to attain the 
standard by its attainment date. Since 
the area has met its attainment deadline, 
even if the area subsequently lapses into 
nonattainment, it would not be required 
to implement the contingency measures 
for failure to attain the standard by its 
attainment date. 

If a severe or extreme 1-hour ozone 
nonattainment area attains by its 

attainment date, it is not required to 
implement the section 185 penalty fees 
program. Section 185(a) of the CAA 
states that a severe or extreme ozone 
nonattainment must implement a 
program to impose fees on certain 
stationary sources of air pollution if the 
area ‘‘has failed to attain the national 
primary ambient air quality standard for 
ozone by the applicable attainment 
date.’’ Consequently, if such an area has 
attained the standard as of its applicable 
attainment date, even if it subsequently 
lapses into nonattainment, the area 
would not be required to implement the 
section 185 penalty fees program. 
Because EPA is proposing to find that 
the area has attained the 1-hour ozone 
NAAQS by its applicable attainment 
date, we also propose to find that the 
area is not subject to the imposition of 
the section 185 penalty fees. 

Please note that Indiana has made a 
request for a clean data finding.2 The 
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action we are proposing today, however, 
is a determination of attainment, which 
differs from a clean data finding. A 
clean data finding results in the 
suspension of planning requirements for 
ozone, such as attainment 
demonstrations and rate-of-progress 
plans. Indiana has already complied 
with such requirements for the 1-hour 
ozone NAAQS in Lake and Porter 
counties and EPA approved them on 
July 18, 1997 (62 FR 38457), January 16, 
2000 (65 FR 4126), and November 13, 
2001 (66 FR 56944). Therefore, EPA is 
not making a clean data finding in this 
proposed rule because the 1-hour ozone 
NAAQS was revoked for this 
nonattainment area effective June 15, 
2005. See 40 CFR 81.315. 

V. Statutory and Executive Order 
Reviews 

Under the CAA, the Administrator is 
required to approve a SIP submission 
that complies with the provisions of the 
CAA and applicable Federal regulations. 
42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submissions, 
EPA’s role is to approve state choices, 
provided that they meet the criteria of 
the CAA. Accordingly, this action 
merely approves state law as meeting 
Federal requirements and does not 
impose additional requirements beyond 
those imposed by state law. For that 
reason, this action: 

• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Order 12866 (58 FR 51735, 
October 4, 1993); 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• Is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 

Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

In addition, this rule does not have 
tribal implications as specified by 
Executive Order 13175 (65 FR 67249, 
November 9, 2000), because the SIP is 
not approved to apply in Indian country 
located in the state, and EPA notes that 
it will not impose substantial direct 
costs on tribal governments or preempt 
tribal law. 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Intergovernmental 
relations, Ozone. 

Dated: June 26, 2008. 
Bharat Mathur, 
Acting Regional Administrator, Region 5. 
[FR Doc. E8–15331 Filed 7–3–08; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 55 

[EPA–R02–OAR–2008–0308; FRL–8688–2] 

Outer Continental Shelf Air 
Regulations Update To Include New 
Jersey State Requirements 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA is proposing to update a 
portion of the Outer Continental Shelf 
(OCS) Air Regulations. Requirements 
applying to OCS sources located within 
25 miles of States’ seaward boundaries 
must be promulgated into part 55 and 
updated periodically to remain 
consistent with the requirements of the 
corresponding onshore area (COA), as 
mandated by section 328(a)(1) of the 
Clean Air Act (CAA). The portion of the 
OCS air regulations that is being 
updated pertains to the requirements for 
OCS sources in the State of New Jersey. 
The intended effect of approving the 
OCS requirements for the State of New 
Jersey is to regulate emissions from OCS 
sources in accordance with the 
requirements onshore. The requirements 
discussed below are proposed to be 
incorporated by reference into the Code 
of Federal Regulations and are listed in 
the appendix to the OCS air regulations. 

DATES: Comments must be received on 
or before August 6, 2008. 
ADDRESSES: Submit your comments, 
identified by Docket ID Number EPA– 
R02–OAR–2008–0308, by one of the 
following methods: 

A. Federal eRulemaking Portal: 
http://www.regulations.gov: Follow the 
on-line instructions for submitting 
comments; 

B. E-Mail: riva.steven@epa.gov; 
C. Mail: Steven Riva, U.S. 

Environmental Protection Agency, 
Region 2, Air Programs Branch, 290 
Broadway, New York, NY 10007; 

D. Hand Delivery: U.S. Environmental 
Protection Agency Region 2, Attn: 
Steven Riva, 290 Broadway, New York, 
NY 10007, 25th Floor. Such deliveries 
are only accepted during normal hours 
of operation, and special arrangements 
should be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ID No. EPA–R02–OAR–2008– 
0308. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The http:// 
www.regulations.gov Web site is an 
‘‘anonymous access’’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD–ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the 
electronic docket are listed in the 
http://www.regulations.gov index. 
Although listed in the index, some 
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1 The reader may refer to the Notice of Proposed 
Rulemaking, December 5, 1991 (56 FR 63774), and 
the preamble to the final rule promulgated 
September 4, 1992 (57 FR 40792) for further 
background and information on the OCS 
regulations. 

2 Each COA which has been delegated the 
authority to implement and enforce part 55, will 
use its administrative and procedural rules as 
onshore. However, in those instances where EPA 
has not delegated authority to implement and 
enforce part 55, as in New York, EPA will use its 
own administrative and procedural requirements to 
implement the substantive requirements. See 40 
CFR 55.14 (c)(4). 

information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in http:// 
www.regulations.gov or in hard copy 
during normal business hours at the 
U.S. Environmental Protection Agency, 
Region 2, 290 Broadway, New York, 
New York 10007. 
FOR FURTHER INFORMATION CONTACT: 
Steven Riva, Air Programs Branch, U.S. 
Environmental Protection Agency, 
Region 2, 290 Broadway, New York, 
New York 10007; telephone number: 
(212) 637–4074; e-mail address: 
riva.steven@epa.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 
I. Background Information 

Why Is EPA Taking This Action? 
II. EPA’s Evaluation 

What Criteria Were Used To Evaluate Rules 
Submitted To Be Incorporated Into 40 
CFR part 55? 

III. Administrative Requirements 
A. Executive Order 12866: Regulatory 

Planning and Review 
B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Coordination 

With Indian Tribal Government 
G. Executive Order 13045: Protection of 

Children From Environmental Health 
Risks and Safety Risks 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act 

I. Background Information 

Why Is EPA Taking This Action? 
On September 4, 1992, EPA 

promulgated 40 CFR part 55,1 which 
established requirements to control air 
pollution from OCS sources in order to 
attain and maintain Federal and State 
ambient air quality standards (AAQS) 
and to comply with the provisions of 
part C of title I of the CAA. Part 55 
applies to all OCS sources offshore of 
the States except those located in the 
Gulf of Mexico west of 87.5 degrees 
longitude. 

Section 328(a) of the CAA requires 
that EPA establish requirements to 

control air pollution from OCS sources 
located within 25 miles of States’ 
seaward boundaries that are the same as 
onshore requirements. To comply with 
this statutory mandate, EPA must 
incorporate applicable rules in effect for 
onshore sources into part 55. This limits 
EPA’s flexibility in deciding which 
requirements will be incorporated into 
part 55 and prevents EPA from making 
substantive changes to the requirements 
it incorporates. As a result, EPA may be 
incorporating rules into part 55 that do 
not conform to all of EPA’s state 
implementation plan (SIP) guidance or 
certain requirements of the CAA. 
Inclusion in the OCS rule does not 
imply that a rule meets the requirements 
of the CAA for SIP approval, nor does 
it imply that the rule will be approved 
by EPA for inclusion in the SIP. 

II. EPA’s Evaluation 

What Criteria Were Used To Evaluate 
Rules Submitted To Be Incorporated 
Into 40 CFR Part 55? 

EPA reviewed the rules that New 
Jersey submitted for inclusion in part 55 
to ensure that they are rationally related 
to the attainment or maintenance of 
Federal or State AAQS or part C of title 
I of the CAA and that they are not 
designed expressly to prevent 
exploration and development of the 
OCS and that they are applicable to OCS 
sources. 40 CFR 55.1. EPA has also 
evaluated the rules to ensure they are 
not arbitrary or capricious. 40 CFR 55.12 
(e). In addition, EPA has excluded New 
Jersey’s administrative or procedural 
rules,2 and requirements that regulate 
toxics that are not related to the 
attainment and maintenance of Federal 
and State AAQS. 

III. Administrative Requirements 

A. Executive Order 12866: Regulatory 
Planning and Review 

The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from Executive Order 12866, 
entitled ‘‘Regulatory Planning and 
Review.’’ 

B. Paperwork Reduction Act 

This rule does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.) 

C. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

This rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
implements requirements specifically 
and explicitly set forth by the Congress 
in section 328 of the CAA, without the 
exercise of any policy discretion by 
EPA. These OCS rules already apply in 
the COA, and EPA has no evidence to 
suggest that these OCS rules have had 
a significant economic impact on a 
substantial number of small entities. As 
required by section 328 of the CAA, this 
action simply incorporates the existing 
rules in the COA. Therefore, EPA 
certifies that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

D. Unfunded Mandates Reform Act 

Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(Unfunded Mandates Act), signed into 
law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated costs to State, 
local, and tribal governments in the 
aggregate; or to the private sector, of 
$100 million or more in any one year. 
Under section 205, EPA must select the 
most cost-effective and least 
burdensome alternative that achieves 
the objectives of the rule and is 
consistent with statutory requirements. 
Section 203 requires EPA to establish a 
plan for informing and advising any 
small governments that may be 
significantly or uniquely impacted by 
the rule. 

EPA has determined that today’s 
proposed rule contains no Federal 
mandates that may result in 
expenditures of $100 million or more 
for State, local, or tribal governments, in 
the aggregate, or to the private sector in 
any one year. This action approves pre- 
existing requirements under State or 
local law, and imposes no new 
requirements. Accordingly, no 
additional costs to State, local or tribal 
governments, or to the private sector, 
result from this action. 
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E. Executive Order 13132: Federalism 

Federalism (64 FR 43255, August 10, 
1999) revokes and replaces Executive 
Orders 12612 (Federalism) and 12875 
(Enhancing the Intergovernmental 
Partnership). Executive Order 13132 
requires EPA to develop an accountable 
process to ensure ‘‘meaningful and 
timely input by State and local officials 
in the development of regulatory 
policies that have federalism 
implications.’’ ‘‘Policies that have 
federalism implications’’ is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ Under 
Executive Order 13132, EPA may not 
issue a regulation that has federalism 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by State and local 
governments, or EPA consults with 
State and local officials early in the 
process of developing the proposed 
regulation. EPA also may not issue a 
regulation that has federalism 
implications and that preempts State 
law unless the Agency consults with 
State and local officials early in the 
process of developing the proposed 
regulation. 

This rule will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, because it 
merely approves a state rule 
implementing a federal standard, and 
does not alter the relationship or the 
distribution of power and 
responsibilities established in the Clean 
Air Act. Thus, the requirements of 
section 6 of the Executive Order do not 
apply to this rule. 

F. Executive Order 13175: Coordination 
With Indian Tribal Governments 

Executive Order 13175, entitled 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.’’ This final rule does not 
have tribal implications, as specified in 
Executive Order 13175. It will not have 

substantial direct effects on tribal 
governments, on the relationship 
between the Federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian tribes. 
Thus, Executive Order 13175 does not 
apply to this rule. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

Executive Order 13045, entitled 
‘‘Protection of Children from 
Environmental Health Risks and Safety 
Risks’’ (62 FR 19885 (April 23, 1997)), 
applies to any rule that: (1) Is 
determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This proposed rule is not subject to 
Executive Order 13045 because it does 
not involve decisions intended to 
mitigate environmental health or safety 
risks. 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This proposed rule is not subject to 
Executive Order 13211, entitled 
‘‘Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355 (May 
22, 2001)) because it is not a significant 
regulatory action under Executive Order 
12866. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA) of 1995 requires Federal 
agencies to evaluate existing technical 
standards when developing a new 
regulation. To comply with NTTAA, 
EPA must consider and use voluntary 
consensus standards (VCS) if available 
and applicable when developing 
programs and policies unless doing so 
would be inconsistent with applicable 
laws or otherwise impractical. 

The EPA believes that VCS are 
inapplicable to this section. Today’s 
action does not require the public to 
perform activities conducive to the use 
of VCS. 

List of Subjects in 40 CFR Part 55 

Environmental protection, 
Administrative practice and procedures, 
Air pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Nitrogen 
dioxide, Nitrogen oxides, Outer 
Continental Shelf, Ozone, Particulate 
matter, Permits, Reporting and 
recordkeeping requirements, Sulfur 
oxides. 

Dated: June 24, 2008. 
Alan J. Steinberg, 
Regional Administrator, Region 2. 

Title 40, chapter I of the Code of 
Federal Regulations, is proposed to be 
amended as follows: 

PART 55—[AMENDED] 

1. The authority citation for part 55 
continues to read as follows: 

Authority: Section 328 of the CAA (42 
U.S.C. 7401, et seq.) as amended by Public 
Law 101–549. 

2. Section 55.14 is amended by 
adding new paragraphs (d)(15) and 
(e)(15) to read as follows: 

§ 55.14 Requirements that apply to OCS 
sources located within 25 miles of States’ 
seaward boundaries, by State. 

(d) * * * 
(15) New Jersey. 
(i) 40 CFR part 52, subpart FF. 
(ii) [Reserved] 
(e) * * * 
(15) New Jersey. 
(i) State Requirements. 
(A) State of New Jersey Requirements 

Applicable to OCS Sources, September 
8, 2007 

(B) [Reserved] 
(ii) Local requirements. 
(A) [Reserved] 

* * * * * 
3. Appendix A to Part 55 is amended 

by adding an entry for New Jersey in 
alphabetical order to read as follows: 

Appendix A to Part 55—Listing of State 
and Local Requirements Incorporated 
by Reference Into Part 55, by State 

NEW JERSEY 

(a) State requirements. 
(1) The following State of New Jersey 

requirements are applicable to OCS Sources, 
September 8, 2007. New Jersey State 
Department of Environmental Protection— 
New Jersey Administrative Code. The 
following sections of Title 7: 

Chapter 27 Subchapter 2—Control and 
Prohibition of Open Burning (effective 
6/20/94) 

N.J.A.C. 7:27–2.1. Definitions 
N.J.A.C. 7:27–2.2. Open burning for salvage 

operations 
N.J.A.C. 7:27–2.3. Open burning of refuse 
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N.J.A.C. 7:27–2.4. General provisions 
N.J.A.C. 7:27–2.6. Prescribed burning 
N.J.A.C. 7:27–2.7. Emergencies 
N.J.A.C. 7:27–2.8. Dangerous material 
N.J.A.C. 7:27–2.12. Special permit 
N.J.A.C. 7:27–2.13. Fees 

Chapter 27 Subchapter 3—Control and 
Prohibition of Smoke From Combustion of 
Fuel (effective 2/4/02) 
N.J.A.C. 7:27–3.1. Definitions 
N.J.A.C. 7:27–3.2. Smoke emissions from 

stationary indirect heat exchangers 
N.J.A.C. 7:27–3.3. Smoke emissions from 

marine installations 
N.J.A.C. 7:27–3.4. Smoke emissions from the 

combustion of fuel in mobile sources 
N.J.A.C. 7:27–3.5. Smoke emissions from 

stationary internal combustion engines 
and stationary turbine engines 

N.J.A.C. 7:27–3.6. Stack test 
N.J.A.C. 7:27–3.7. Exceptions 

Chapter 27 Subchapter 4—Control and 
Prohibition of Particles From Combustion of 
Fuel (effective 5/4/98) 
N.J.A.C. 7:27–4.1. Definitions 
N.J.A.C. 7:27–4.2. Standards for the emission 

of particles 
N.J.A.C. 7:27–4.3. Performance test principle 
N.J.A.C. 7:27–4.4. Emissions tests 
N.J.A.C. 7:27–4.6. Exceptions 

Chapter 27 Subchapter 5—Prohibition of Air 
Pollution (effective 10/12/77) 
N.J.A.C. 7:27–5.1. Definitions 
N.J.A.C. 7:27–5.2. General provisions 

Chapter 27 Subchapter 6—Control and 
Prohibition of Particles From Manufacturing 
Processes (effective 6/12/98) 
N.J.A.C. 7:27–6.1. Definitions 
N.J.A.C. 7:27–6.2. Standards for the emission 

of particles 
N.J.A.C. 7:27–6.3. Performance test principles 
N.J.A.C. 7:27–6.4. Emissions tests 
N.J.A.C. 7:27–6.5. Variances 
N.J.A.C. 7:27–6.7. Exceptions 

Chapter 27 Subchapter 7—Sulfur (effective 
3/1/67) 
N.J.A.C. 7:27–7.1. Definitions 
N.J.A.C. 7:27–7.2. Control and prohibition of 

air pollution from sulfur compounds 

Chapter 27 Subchapter 8—Permits and 
Certificates for Minor Facilities (and Major 
Facilities Without an Operating Permit) 
(effective 2/5/07) 
N.J.A.C. 7:27–8.1. Definitions 
N.J.A.C. 7:27–8.2. Applicability 
N.J.A.C. 7:27–8.3. General provisions 
N.J.A.C. 7:27–8.5. Air quality impact analysis 
N.J.A.C. 7:27–8.7. Operating certificates 
N.J.A.C. 7:27–8.8. General permits 
N.J.A.C. 7:27–8.9. Environmental 

improvement pilot tests 
N.J.A.C. 7:27–8.11. Standards for issuing a 

permit 
N.J.A.C. 7:27–8.12. State of the art 
N.J.A.C. 7:27–8.13. Conditions of approval 
N.J.A.C. 7:27–8.14. Denials 
N.J.A.C. 7:27–8.15. Reporting requirements 
N.J.A.C. 7:27–8.16. Revocation 
N.J.A.C. 7:27–8.17. Changes to existing 

permits and certificates 
N.J.A.C. 7:27–8.18. Permit revisions 

N.J.A.C. 7:27–8.19. Compliance plan changes 
N.J.A.C. 7:27–8.20. Seven day notice changes 
N.J.A.C. 7:27–8.21. Amendments 
N.J.A.C. 7:27–8.22. Changes to sources 

permitted under batch plant, pilot plant, 
dual plant, or laboratory operating 
permitting procedures 

N.J.A.C. 7:27–8.23. Reconstruction 
N.J.A.C. 7:27–8.24. Special provisions for 

construction but not operation 
N.J.A.C. 7:27–8.25. Special provisions for 

pollution control equipment or pollution 
prevention process modifications 

N.J.A.C. 7:27–8.26. Civil or criminal penalties 
for failure to comply 

N.J.A.C. 7:27–8.27. Special facility-wide 
permit provisions 

N.J.A.C. 7:27–8.28. Delay of testing 
APPENDIX I 

Chapter 27 Subchapter 9—Sulfur in Fuels 
(effective 4/19/00) 
N.J.A.C. 7:27–9.1. Definitions 
N.J.A.C. 7:27–9.2. Sulfur content standards 
N.J.A.C. 7:27–9.3. Exemptions 
N.J.A.C. 7:27–9.4. Waiver of air quality 

modeling 
N.J.A.C. 7:27–9.5. Incentive for conversion to 

coal or other solid fuel 

Chapter 27 Subchapter 10—Sulfur in Solid 
Fuels (effective 6/4/81) 
N.J.A.C. 7:27–10.1. Definitions 
N.J.A.C. 7:27–10.2. Sulfur contents standards 
N.J.A.C. 7:27–10.3. Expansion, reconstruction 

or construction of solid fuel burning 
units 

N.J.A.C. 7:27–10.4. Exemptions 

Chapter 27 Subchapter 11—Incinerators 
(effective 4/5/91) 
N.J.A.C. 7:27–11.1. Definitions 
N.J.A.C. 7:27–11.2. Construction standards 
N.J.A.C. 7:27–11.3. Emission standards 
N.J.A.C. 7:27–11.4. Permit to construct; 

certificate to operate 
N.J.A.C. 7:27–11.5. Operation 
N.J.A.C. 7:27–11.6. Exceptions 

Chapter 27 Subchapter 12—Prevention and 
Control of Air Pollution Emergencies 
(effective 3/19/74) 
N.J.A.C. 7:27–12.1. Definitions 
N.J.A.C. 7:27–12.2. Emergency criteria 
N.J.A.C. 7:27–12.3. Criteria for emergency 

termination 
N.J.A.C. 7:27–12.4. Standby plans 
N.J.A.C. 7:27–12.5. Standby orders 
Table I Emission Reduction Objectives 
Table II Emission Reduction Objectives 
Table III Emission Reduction Objectives 

Chapter 27 Subchapter 16—Control and 
Prohibition of Air Pollution by Volatile 
Organic Compounds (effective 12/4/06) 
N.J.A.C. 7:27–16.1. Definitions 
N.J.A.C. 7:27–16.1A. Purpose, scope, 

applicability, and severability 
N.J.A.C. 7:27–16.2. Stationary storage tanks 
N.J.A.C. 7:27–16.3. Gasoline transfer 

operations 
N.J.A.C. 7:27–16.4. VOC transfer operations, 

other than gasoline 
N.J.A.C. 7:27–16.5. Marine tank vessel 

loading and ballasting operations 
N.J.A.C. 7:27–16.6. Open top tanks and 

solvent cleaning operations 

N.J.A.C. 7:27–16.7. Surface coating and 
graphic arts operations 

N.J.A.C. 7:27–16.8. Boilers 
N.J.A.C. 7:27–16.9. Stationary combustion 

turbines 
N.J.A.C. 7:27–16.10. Stationary reciprocating 

engines 
N.J.A.C. 7:27–16.12. Surface coating 

operations at mobile equipment repair 
and refinishing facilities 

N.J.A.C. 7:27–16.13. Flares 
N.J.A.C. 7:27–16.16. Other source operations 
N.J.A.C. 7:27–16.17. Facility-specific VOC 

control requirements 
N.J.A.C. 7:27–16.18. Leak detection and 

repair 
N.J.A.C. 7:27–16.19. Application of cutback 

and emulsified asphalts 
N.J.A.C. 7:27–16.21. Natural gas pipelines 
N.J.A.C. 7:27–16.22. Emission information, 

record keeping and testing 
N.J.A.C. 7:27–16.23. Procedures for 

demonstrating compliance 
N.J.A.C. 7:27–16.26. Variances 
N.J.A.C. 7:27–16.27. Exceptions 
APPENDIX I 

Chapter 27 Subchapter 18—Control and 
Prohibition of Air Pollution From New or 
Altered Sources Affecting Ambient Air 
Quality (Emission Offset Rules) (effective 
4/5/04) 

N.J.A.C. 7:27–18.1. Definitions 
N.J.A.C. 7:27–18.2. Facilities subject to this 

subchapter 
N.J.A.C. 7:27–18.3. Standards for issuance of 

permits 
N.J.A.C. 7:27–18.4. Air quality impact 

analysis 
N.J.A.C. 7:27–18.5. Standards for use of 

emission reductions as emission offsets 
N.J.A.C. 7:27–18.6. Emission offset 

postponement 
N.J.A.C. 7:27–18.7. Determination of a net 

emission increase or a significant net 
emission increase 

N.J.A.C. 7:27–18.8. Banking of emission 
reductions 

N.J.A.C. 7:27–18.9. Secondary emissions 
N.J.A.C. 7:27–18.10. Exemptions 
N.J.A.C. 7:27–18.12. Civil or criminal 

penalties for failure to comply 

Chapter 27 Subchapter 19—Control and 
Prohibition of Air Pollution From Oxides of 
Nitrogen (effective 12/4/06) 

N.J.A.C. 7:27–19.1. Definitions 
N.J.A.C. 7:27–19.2. Purpose, scope and 

applicability 
N.J.A.C. 7:27–19.3. General provisions 
N.J.A.C. 7:27–19.4. Boilers serving electric 

generating units 
N.J.A.C. 7:27–19.5. Stationary combustion 

turbines 
N.J.A.C. 7:27–19.6. Emissions averaging 
N.J.A.C. 7:27–19.7. Industrial/commercial/ 

institutional boilers and other indirect 
heat exchangers 

N.J.A.C. 7:27–19.8. Stationary reciprocating 
engines 

N.J.A.C. 7:27–19.11. Emergency generators— 
recordkeeping 

N.J.A.C. 7:27–19.13. Facility-specific NOX 
emission limits 

N.J.A.C. 7:27–19.14. Procedures for obtaining 
approvals under this subchapter 
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N.J.A.C. 7:27–19.15. Procedures and 
deadlines for demonstrating compliance 

N.J.A.C. 7:27–19.16. Adjusting combustion 
processes 

N.J.A.C. 7:27–19.17. Source emissions testing 
N.J.A.C. 7:27–19.18. Continuous emissions 

monitoring 
N.J.A.C. 7:27–19.19. Recordkeeping and 

recording 
N.J.A.C. 7:27–19.20. Fuel switching 
N.J.A.C. 7:27–19.21. Phased compliance— 

repowering 
N.J.A.C. 7:27–19.23. Phased compliance—use 

of innovative control technology 
N.J.A.C. 7:27–19.24. MEG alerts 
N.J.A.C. 7:27–19.25. Exemption for 

emergency use of fuel oil 
N.J.A.C. 7:27–19.26. Penalties 
N.J.A.C. 7:27–19.27. Use of NOX budget 

allowances by a former DER credit user 

Chapter 27 Subchapter 20—Used Oil 
Combustion (effective 6/19/06) 
N.J.A.C. 7:27–20.1. Definitions 
N.J.A.C. 7:27–20.2. General provisions 
N.J.A.C. 7:27–20.3. Burning of on- 

specification used oil in space heaters 
covered by a registration 

N.J.A.C. 7:27–20.4. Burning of on- 
specification used oil in space heaters 
covered by a permit 

N.J.A.C. 7:27–20.5. Demonstration that used 
oil is on-specification 

N.J.A.C. 7:27–20.6. Burning of on- 
specification oil in other combustion 
units 

N.J.A.C. 7:27–20.7. Burning of off- 
specification used oil 

N.J.A.C. 7:27–20.8. Ash standard 
N.J.A.C. 7:27–20.9. Exception 

Chapter 27 Subchapter 21—Emission 
Statements (effective 2/18/03) 
N.J.A.C. 7:27–21.1. Definitions 
N.J.A.C. 7:27–21.2. Applicability 
N.J.A.C. 7:27–21.3. General provisions 
N.J.A.C. 7:27–21.4. Procedures for submitting 

an emission statement 
N.J.A.C. 7:27–21.5. Required contents of an 

emission statement 
N.J.A.C. 7:27–21.6. Recordkeeping 

requirements 
N.J.A.C. 7:27–21.7. Certification of 

information 
N.J.A.C. 7:27–21.8. Request for extensions 
N.J.A.C. 7:27–21.9. Notification of non- 

applicability 
N.J.A.C. 7:27–21.10. Severability 

Chapter 27 Subchapter 22—Operating 
Permits (effective 6/19/06) 
N.J.A.C. 7:27–22.1. Definitions 
N.J.A.C. 7:27–22.2. Applicability 
N.J.A.C. 7:27–22.3. General provisions 
N.J.A.C. 7:27–22.4. General application 

procedures 
N.J.A.C. 7:27–22.5. Application procedures 

for initial operating permits 
N.J.A.C. 7:27–22.6. Operating permit 

application contents 
N.J.A.C. 7:27–22.7. Application shield 
N.J.A.C. 7:27–22.8. Air quality simulation 

modeling and risk assessment 
N.J.A.C. 7:27–22.9. Compliance plans 
N.J.A.C. 7:27–22.10. Completeness reviews 
N.J.A.C. 7:27–22.11. Public comment 
N.J.A.C. 7:27–22.12. EPA comment 

N.J.A.C. 7:27–22.13. Final action on an 
application 

N.J.A.C. 7:27–22.14. General operating 
permits 

N.J.A.C. 7:27–22.15. Temporary facility 
operating permits 

N.J.A.C. 7:27–22.16. Operating permit 
contents 

N.J.A.C. 7:27–22.17. Permit shield 
N.J.A.C. 7:27–22.18. Source emissions testing 

and monitoring 
N.J.A.C. 7:27–22.19. Recordkeeping, 

reporting and compliance certification 
N.J.A.C. 7:27–22.20. Administrative 

amendments 
N.J.A.C. 7:27–22.21. Changes to insignificant 

source operations 
N.J.A.C. 7:27–22.22. Seven-day-notice 

changes 
N.J.A.C. 7:27–22.23. Minor modifications 
N.J.A.C. 7:27–22.24. Significant 

modifications 
N.J.A.C. 7:27–22.24A. Reconstruction 
N.J.A.C. 7:27–22.25. Department initiated 

operating permit modifications 
N.J.A.C. 7:27–22.26. MACT and GACT 

standards 
N.J.A.C. 7:27–22.27. Operating scenarios 
N.J.A.C. 7:27–22.28A. Emissions trading 
N.J.A.C. 7:27–22.28B. Facility-specific 

emissions averaging programs 
N.J.A.C. 7:27–22.29. Facilities subject to acid 

deposition control 
N.J.A.C. 7:27–22.30. Renewals 
N.J.A.C. 7:27–22.31. Fees 
N.J.A.C. 7:27–22.32. Hearings and appeals 
N.J.A.C. 7:27–22.33. Preconstruction review 
N.J.A.C. 7:27–22.34. Early reduction of HAP 

emissions 
N.J.A.C. 7:27–22.35. Advances in the art of 

air pollution 
APPENDIX 
TABLE A 
TABLE B 

Chapter 27 Subchapter 30—Clean Air 
Interstate Rule (CAIR) NOX Trading 
Program (effective 8/17/07) 
N.J.A.C. 7:27–30.1. Purpose and scope 
N.J.A.C. 7:27–30.2. Definitions 
N.J.A.C. 7:27–30.3. Allocation of CAIR NOX 

annual allowances & CAIR NOX ozone 
season allowances 

N.J.A.C. 7:27–30.4. The compliance 
supplement pool 

N.J.A.C. 7:27–30.5. Claims for incentive 
allowances 

N.J.A.C. 7:27–30.6. Reporting requirements 

Chapter 27 Subchapter 31—NOX Budget 
Program (effective 4/5/04) 
N.J.A.C. 7:27–31.1. Purpose and scope 
N.J.A.C. 7:27–31.2. Definitions 
N.J.A.C. 7:27–31.3. Applicability and general 

provisions 
N.J.A.C. 7:27–31.4. Opt-in provisions 
N.J.A.C. 7:27–31.5. Interface with the 

emission offset program 
N.J.A.C. 7:27–31.6. Interface with the open 

market emissions trading program 
N.J.A.C. 7:27–31.7. Annual allowance 

allocation 
N.J.A.C. 7:27–31.8. Claims for incentive 

reserve allowances 
N.J.A.C. 7:27–31.9. Permits 
N.J.A.C. 7:27–31.10. Allowance use, transfer 

and retirement 

N.J.A.C. 7:27–31.11. Allowance banking 
N.J.A.C. 7:27–31.12. Early reductions 
N.J.A.C. 7:27–31.13. NOX allowance tracking 

system (NATS) 
N.J.A.C. 7:27–31.14. Emission monitoring 
N.J.A.C. 7:27–31.15. Recordkeeping 
N.J.A.C. 7:27–31.16. Reporting 
N.J.A.C. 7:27–31.17. End-of-season 

reconciliation 
N.J.A.C. 7:27–31.18. Compliance certification 
N.J.A.C. 7:27–31.19. Excess emissions 

deduction 
N.J.A.C. 7:27–31.20. Program audit 
N.J.A.C. 7:27–31.21. Guidance documents 

and sources incorporated by reference 

Chapter 27B Subchapter 1—Sampling and 
Analytical Procedures for Determining 
Emissions of Particles From Manufacturing 
Processes and From Combustion of Fuels 
(effective 6/1/76) 
N.J.A.C. 7:27B–1.1. Definitions 
N.J.A.C. 7:27B–1.2. Acceptable test methods 
N.J.A.C. 7:27B–1.3. Operating conditions 

during the test 
N.J.A.C. 7:27B–1.4. Sampling facilities to be 

provided by the person responsible for 
emissions 

N.J.A.C. 7:27B–1.5. Sampling train 
N.J.A.C. 7:27B–1.6. Performance test 

principle 
N.J.A.C. 7:27B–1.7. General testing 

requirements 
N.J.A.C. 7:27B–1.8. Required test data 
N.J.A.C. 7:27B–1.9. Preparation for sampling 
N.J.A.C. 7:27B–1.10. Sampling 
N.J.A.C. 7:27B–1.11. Sample recovery 
N.J.A.C. 7:27B–1.12. Analysis 
N.J.A.C. 7:27B–1.13. Calculations 
N.J.A.C. 7:27B–1.14. Validation of test 

Chapter 27B Subchapter 2—Procedures for 
Visual Determination of the Opacity 
(Percent) and Shade or Appearance 
(Ringelmann Number) of Emissions From 
Sources (effective 6/1/76) 
N.J.A.C. 7:27B–2.1. Definitions 
N.J.A.C. 7:27B–2.2. Acceptable observation 

methods 
N.J.A.C. 7:27B–2.3. General observation 

requirements 
N.J.A.C. 7:27B–2.4. Required observation 

data 
N.J.A.C. 7:27B–2.5. Certification 
REFERENCE 
APPENDIX 1 

Chapter 27B Subchapter 3—Air Test Method 
3: Sampling and Analytical Procedures for 
the Determination of Volatile Organic 
Compounds From Source Operations 
(effective 3/1/99) 
N.J.A.C. 7:27B–3.1. Definitions 
N.J.A.C. 7:27B–3.2. Sampling and analytical 

protocol: acceptable test methods 
N.J.A.C. 7:27B–3.3. Operating conditions 

during the test 
N.J.A.C. 7:27B–3.4. Sampling facilities 
N.J.A.C. 7:27B–3.5. Source operations and 

applicable test methods 
N.J.A.C. 7:27B–3.6. Procedures for the 

determinations of vapor pressures of a 
single known VOC or mixtures of known 
and/or unknown VOC 

N.J.A.C. 7:27B–3.7. Procedures for the direct 
measurement of volatile organic 
compounds using a flame ionization 
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detector (FID), a photoionization detector 
(PID) or a non-dispersive infrared 
analyzer (NDIR) 

N.J.A.C. 7:27B–3.8. Procedures for the direct 
measurement of volatile organic 
compounds using a gas chromatograph 
(GC) with a flame ionization detector 
(FID) or other suitable detector 

N.J.A.C. 7:27B–3.9. Procedures for the 
sampling and remote analysis of known 
volatile organic compounds using a gas 
chromatograph (GC) with a flame 
ionization detector (FID) or other 
suitable detector 

N.J.A.C. 7:27B–3.10. Procedures for the 
determination of volatile organic 
compounds in surface coating 
formulations 

N.J.A.C. 7:27B–3.11. Procedures for the 
determination of volatile organic 
compounds emitted from transfer 
operations using a flame ionization 
detector (FID) or non-dispersive infrared 
analyzer (NDIR) 

N.J.A.C. 7:27B–3.12. Procedures for the 
determination of volatile organic 
compounds in cutback and emulsified 
asphalts 

N.J.A.C. 7:27B–3.13. Procedures for the 
determination of leak tightness of 
gasoline delivery vessels 

N.J.A.C. 7:27B–3.14. Procedures for the direct 
detection of fugitive volatile organic 
compound leaks 

N.J.A.C. 7:27B–3.15. Procedures for the direct 
detection of fugitive volatile organic 
compound leaks from gasoline tank 
trucks and vapor collection systems 
using a combustible gas detector 

N.J.A.C. 7:27B–3.18. Test methods and 
sources incorporated by reference 

* * * * * 
[FR Doc. E8–15352 Filed 7–3–08; 8:45 am] 
BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 08–1410; MB Docket Nos. 04–348, 04– 
407; RM–10718, RM–11153, RM–11154, RM– 
11106] 

Radio Broadcasting Services; Bertram, 
Blanket, Burnet, Cherokee, Cross 
Plains, Granite Shoals, Junction, 
Kempner, and Llano, TX 

AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule; dismissal. 

SUMMARY: The staff approves the 
withdrawal of three petitions for 
rulemaking filed by Charles Crawford 
and a counterproposal filed by Munbilla 
Broadcasting Properties, Ltd. in this 
consolidated FM allotment proceeding. 
See SUPPLEMENTARY INFORMATION. 
FOR FURTHER INFORMATION CONTACT: 
Andrew J. Rhodes, Media Bureau, (202) 
418–2180. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MB Docket Nos. 04–348 and 
04–407, adopted June 11, 2008, and 
released June 13, 2008. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Reference Information Center (Room 
CY–A257), 445 12th Street, SW, 
Washington, DC 20554. The complete 
text of this decision may also be 
purchased from the Commission’s copy 
contractor, Best Copy and Printing, Inc., 
Portals II, 445 12th Street, SW., Room 
CY–B402, Washington, DC 20554, 
telephone 1–800–378–3160 or http:// 
www.BCPIWEB.com. 

The withdrawal of these rulemaking 
petitions and counterproposal complies 
with Section 1.420(j) of the 
Commission’s rules because the 
withdrawing parties are not receiving 
any money or other consideration in 
return for the withdrawals. See 69 FR 
55547 (September 15, 2004) and 69 FR 
67882 (November 22, 2004). 

This document is not subject to the 
Congressional Review Act. (The 
Commission, is, therefore, not required 
to submit a copy of this Report and 
Order to GAO, pursuant to the 
Congressional Review Act, see 5 U.S.C. 
801(a)(1)(A) because the petitions for 
rulemaking and counterproposal were 
dismissed). 

List of Subjects in 47 CFR Part 73 
Radio, Radio broadcasting. 

Federal Communications Commission. 
John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau. 
[FR Doc. E8–14639 Filed 7–3–08; 8:45 am] 
BILLING CODE 6712–01–P 

DEPARTMENT OF TRANSPORTATION 

Pipeline and Hazardous Materials 
Safety Administration 

49 CFR Parts 171, 173, and 178 

[Docket No. PHMSA–07–29364 (HM–231A)] 

RIN 2137–AE32 

Hazardous Materials; Combination 
Packages Containing Liquids Intended 
for Transport by Aircraft 

AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 
ACTION: Advance notice of proposed 
rulemaking (ANPRM). 

SUMMARY: PHMSA and the Federal 
Aviation Administration (FAA) are 

considering changes to requirements in 
the Hazardous Materials Regulations 
applicable to non-bulk packagings used 
to transport hazardous materials in air 
transportation. To enhance aviation 
safety, the two agencies are seeking to 
identify cost-effective solutions that can 
be implemented to reduce incident rates 
and potentially detrimental 
consequences without placing 
unnecessary burdens on the regulated 
community. We are soliciting comments 
on how to accomplish these goals, 
including measures to: (1) Enhance the 
effectiveness of performance testing for 
packagings used to transport hazardous 
materials on aircraft; (2) more clearly 
indicate the responsibilities of shippers 
that offer packages for air transport in 
the Hazardous Materials Regulations 
(HMR); and (3) authorize alternatives for 
enhancing package integrity. We are 
also considering ways to simplify 
current requirements. Commenters are 
also invited to present additional ideas 
for improving the safe transportation of 
hazardous materials by aircraft. 
DATES: Comments must be received by 
September 5, 2008. 
ADDRESSES: You may submit comments 
identified by the docket number 
PHMSA–07–29364 (HM–231A) by any 
of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

• Fax: 1–202–493–2251. 
• Mail: Docket Operations, U.S. 

Department of Transportation, West 
Building, Ground Floor, Room W12– 
140, Routing Symbol M–30, 1200 New 
Jersey Avenue, SE., Washington, DC 
20590. 

• Hand Delivery: To Docket 
Operations, Room W12–140 on the 
ground floor of the West Building, 1200 
New Jersey Avenue, SE., Washington, 
DC 20590, between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
Holidays. 

Instructions: All submissions must 
include the agency name and docket 
number for this notice at the beginning 
of the comment. Note that all comments 
received will be posted without change 
to the docket management system, 
including any personal information 
provided. 

Docket: For access to the dockets to 
read background documents or 
comments received, go to http:// 
www.regulations.gov or DOT’s Docket 
Operations Office (see ADDRESSES). 

Privacy Act: Anyone is able to search 
the electronic form of any written 
communications and comments 
received into any of our dockets by the 
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name of the individual submitting the 
document (or signing the document, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 
FOR FURTHER INFORMATION CONTACT: 
Michael G. Stevens, Office of Hazardous 
Materials Standards, Pipeline and 
Hazardous Materials Safety 
Administration, U.S. Department of 
Transportation, 1200 New Jersey 
Avenue, SE., Washington, DC 20590– 
0001, telephone (202) 366–8553. 
SUPPLEMENTARY INFORMATION: 

Contents 

I. Background 
II. Closures and Packages May Fail at High 

Altitude 
III. Analyses of the Problem 

A. FAA Study 
B. United Parcel Service (UPS) Study 
C. Michigan State University (MSU) Study 

for the Federal Aviation Administration 
(FAA/MSU Study) 

D. MSU Study for PHMSA (PHMSA/MSU 
Study) 

E. PHMSA Review of Incident Data 
IV. Purpose of This ANPRM 

A. Design Qualification and Periodic 
Retesting 

(1) Pressure Differential Test 
(2) Vibration Testing 
(3) Combination (Simultaneous) Pressure 

Differential/Vibration Testing 
(4) Elimination of Selective Testing 

Variations 
B. Other Requirements 
(1) Liners and Absorbent Material 
(2) Secondary Means of Closure 

V. Questions and Solicitation for Public 
Comment 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

B. Executive Order 13132 
C. Executive Order 13175 
D. Regulatory Flexibility Act, Executive 

Order 13272, and DOT Regulatory 
Policies and Procedures 

E. Information Collection 
VI. Regulatory Notices 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

B. Regulation Identifier Number (RIN) 

I. Background 

The Hazardous Materials Regulations 
(49 CFR parts 171–180) authorize a 
variety of packaging types for the 
transportation of hazardous materials in 
commerce. Combination packagings are 
the most common type of packaging 
used for the transportation of hazardous 
materials by aircraft. A combination 
packaging consists of one or more inner 
packagings secured in a non-bulk outer 
packaging. (A non-bulk outer packaging 
is one that has a maximum capacity of 
450 liters (119 gallons) as a receptacle 

for a liquid or a maximum net mass of 
400 kg (882 pounds) or less and a 
maximum capacity of 450 liters (119 
gallons) or less as a receptacle for a 
solid; see 49 CFR 171.8.) Combination 
packagings are used for the 
transportation of both solid and liquid 
hazardous materials, including 
materials such as sodium hydroxide, 
paint, and sulfuric acid and articles 
such as lithium batteries. 

When used to transport liquid 
hazardous materials, a combination 
packaging must conform to one of the 
specifications (i.e., ‘‘Specification 
Packaging’’) in part 178 of the HMR or 
an authorized UN Standard; the 
packaging must be tested to ensure that 
it conforms to the applicable 
specification or standard. Inner 
packagings within a combination 
packaging must be closed in preparation 
for testing, and tests must be carried out 
on the completed package in the same 
manner as if prepared for transportation. 
See 49 CFR 178.602. 

Under the HMR, certain classes and 
quantities of hazardous materials may 
be transported in non-specification 
combination packagings. A non- 
specification packaging is not required 
to meet specific performance 
requirements. Rather, a non- 
specification packaging must meet 
general packaging requirements. For 
example, a non-specification packaging 
must be designed, constructed, filled, 
and closed so that it will not release its 
contents under conditions normally 
incident to transportation. In addition, 
the effectiveness of the packaging must 
be maintained for temperature changes, 
changes in humidity and pressure, and 
shocks, loadings, and vibrations 
normally encountered during 
transportation. See 49 CFR 173.24. In 
addition, a non-specification packaging 
authorized for transportation by aircraft 
must be designed and constructed to 
prevent leakage that may be caused by 
changes in altitude and temperature. 
See 49 CFR 173.27. Non-specification 
packagings need not be tested to 
demonstrate that they conform to 
applicable HMR requirements. 

Incident data and testing indicate that 
a number of combination packaging 
designs authorized for the 
transportation of liquid hazardous 
materials are not able to withstand 
conditions normally incident to air 
transportation. The packagings of most 
concern to PHMSA and FAA are non- 
specification combination packagings 
that must be ‘‘capable’’ of meeting 
pressure differential requirements but 
are not required to be certified as 
meeting a specific performance test 
method to verify compliance with 

pressure differential performance 
standards. 

We are aware that there are a number 
of contributing factors that may cause 
packaging failures and releases in air 
transport, including non-compliance 
with existing requirements and lack of 
function specific training of hazmat 
employees. In this ANPRM, we are 
soliciting comments on cost-effective 
measures that can be taken to reduce or 
eliminate the number of liquid 
hazardous materials releases from 
combination packagings in air transport. 
As discussed in more detail below, 
PHMSA and FAA developed this 
ANPRM, in part, utilizing data and 
information provided by stakeholders in 
a meeting on June 21, 2007. PHMSA’s 
review of incident data is discussed in 
section III.E. of this notice. A summary 
of the meeting, including presentations 
by participants, is available for review 
in the public docket for this rulemaking. 

In 1990, PHMSA’s predecessor 
agency, the Research and Special 
Programs Administration (RSPA), 
published a final rule under Docket 
HM–181 (55 FR 52402; December 21, 
1990), revisions and response to 
petitions for reconsideration (56 FR 
66124; December 20, 1991) to align the 
HMR with international standards 
applicable to hazardous materials 
packagings. See 49 CFR part 178, 
subparts L and M, adopted at 55 FR 
52716–28. That final rule adopted non- 
bulk hazardous material packaging 
standards based on performance criteria 
rather than the detailed construction 
specifications that applied prior to 1990 
and were phased out in 1996. See 
former 49 CFR 171.14(b)(1), adopted at 
55 FR 52473–74. Under these 
performance-oriented packaging 
requirements, packaging strength and 
integrity are demonstrated through a 
series of performance tests that a 
packaging must pass before it is 
authorized for the transportation of 
hazardous materials. The performance 
criteria provide packaging design 
flexibility that is not possible with 
detailed design specifications. 

In the HM–181 rulemaking, we 
adopted requirements that all non-bulk 
packaging ‘‘must be capable of 
withstanding * * * the vibration test 
procedure’’ set forth in 49 CFR 178.608 
(55 FR at 52727) and that metal and 
plastic and composite packagings 
‘‘intended to contain liquids’’ must pass 
a hydrostatic pressure test. 49 CFR 
178.605 (55 FR at 52726). However, we 
did not adopt our proposal in the notice 
of proposed rulemaking to require a 
hydrostatic pressure test to be 
performed on all inner packagings of 
combination packages containing 
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liquids intended for transportation by 
aircraft, which would have addressed 
pressure differentials potentially 
encountered during air transportation. 
(See 52 FR 16482, May 5, 1987). Instead, 
consistent with the International Civil 
Aviation Organization Technical 
Instructions for the Safe Transport of 
Dangerous Goods by Air (ICAO 
Technical Instructions), we adopted a 
requirement that all packagings 
intended to contain liquids ‘‘must be 
capable of withstanding without 
leakage’’ a specified internal pressure 
depending on the hazard class/division 
and packing group. 49 CFR 
173.27(c)(2)(i), adopted at 55 FR 52612. 

The ICAO Technical Instructions 
include guidance that indicates in more 
precise terms what is meant by ‘‘being 
capable,’’ but specific test methods have 
not been adopted. The ICAO Technical 
Instructions suggest that the capability 
of packaging to meet the pressure 
differential performance standard 
should be determined by testing, with 
the appropriate test method selected 
based on packaging type. See ‘‘Note’’ 
following 4.1.1.6. 

The HMR, at 49 CFR 173.27(c), 
specify that inner packagings of 
combination packagings for which 
retention of liquid is a basic function 
must be capable of withstanding the 
greater of: (1) An internal pressure 
which produces a gauge pressure of not 
less than 75 kPa for liquids in Packing 
Group III of Class 3 or Division 6.1 or 
95 kPa for other liquids; or (2) a 
pressure related to the vapor pressure of 
the liquid to be conveyed as determined 
by formulae in subsequent paragraphs. 

II. Closures and Packages May Fail at 
High Altitude 

When packages reach high altitudes 
during transport, they experience low 
pressure on the exterior of the package. 
This results in a pressure differential 
between the interior and exterior of the 
package since the pressure inside 
remains at the higher ground-level 
pressure. Higher altitudes will create 
lower external pressures and, therefore, 
larger pressure differentials. This 
condition is especially problematic for 
packages containing liquids. 

When a packaging, such as a glass 
bottle or receptacle, is initially filled 
and sealed, the cap must be tightened to 
a certain level to obtain sealing forces 
sufficient to contain the liquids in the 
packaging. This will require certain 
forces to be placed upon the bottle and 
cap threads as well as the sealing 
surface of the cap or cap liner to ensure 
the packaging remains sealed 
throughout transportation. Once at 
altitude, due to the internal pressure of 

the liquid acting upon the closure, 
combined with the reduced external air 
pressure, the forces acting on the 
threads and the forces acting on the 
sealing surfaces may not be the same as 
when the packaging was initially closed. 
Under normal conditions encountered 
in air transport (26 kPa @ 8000 ft), 
conditions are not overly severe. 
However, if the compartment is 
depressurized at altitude or if the 
compartment is not pressurized at all 
(e.g., feeder aircraft), the pressure 
differential (55 kPa–90 kPa) may be 
severe enough to cause package failure 
and release of contents. 

When first closed, and if closed 
properly, the typical cap and bottle do 
not deform to the point where sealing 
integrity is immediately compromised, 
although studies have demonstrated that 
plastic bottles and caps do begin to 
exhibit stress relaxation and a reduction 
in sealing force immediately after the 
bottles are sealed. When the bottle is 
closed in a manner that accounts for the 
initial stress relaxation of the cap and 
threads, and there is no altitude induced 
pressure differential in the packaging, 
no pressure change inside the bottle and 
no change in the spacing between the 
top of the cap and the rim of the bottle, 
there will be no immediate change in 
the sealing force that affects the bottle’s 
ability to maintain a seal. An increase in 
altitude will cause an increase in the 
thread contact force, but no immediate 
change in the sealing force. These 
conditions persist for as long as the 
pressure differential is maintained. Even 
though the sealing force remains 
unchanged, the increased thread forces 
could distort the cap and cause the cap 
threads to expand over the bottle 
threads. 

Vibration further complicates the 
force on the bottle. The net effect of the 
vibration force intermittently 
compresses and decompresses the 
closure in rapid succession. This can 
temporarily reduce the sealing force to 
zero. A rapid removal of the 
compression force, which occurs 
naturally during vibration, may not 
allow the closure to recover quickly 
enough to maintain a seal. It may take 
several seconds, even minutes, for the 
closure to return to its original 
configuration, if it returns to the original 
configuration at all. Thus, while the 
bottle and cap are intermittently 
compressing and decompressing, there 
may be a gap, which could result in a 
leak of material from the package. 

Finally, the effect of internal pressure 
and stress relaxation after initial closure 
of the inner receptacle, particularly with 
thermoplastic bottles and caps, can lead 
to a reduction of sealing force on the 

inner receptacle and may also cause 
failure of a packaging during air 
transport. Studies reviewed in section 
III of this notice demonstrate that when 
a thermoplastic bottle and cap are 
initially closed, stress relaxation can 
account for a reduction of nearly 50% 
in removal torque within minutes of 
application and an 80% reduction of 
removal torque over several days or 
weeks. Loss of sealing force due to the 
combination of creep and stress 
relaxation can also contribute to 
packages leaking in air transportation. 
As can be understood, the combination 
of stress relaxation, vibration, and low 
pressure at high altitudes may reduce 
the overall sealing force, thereby 
compromising the closure integrity of a 
packaging and resulting in leakage from 
the packaging. The air transportation of 
small parcels typically includes 
multiple flights to reach destination. 
Therefore, this stress cycle on the 
closure systems of inner packagings 
repeats itself multiple times from 
origination to destination. 

III. Analyses of the Problem 
The following studies simulated the 

stresses of low external pressure and 
vibration on combination package 
integrity and performance before, 
during, and while in-flight. These same 
stresses induced by low external 
pressure and vibration are encountered 
in-flight when cargo and feeder aircraft 
transport combination packages in non- 
pressurized or partially-pressurized 
cargo holds. These conditions result in 
substantial changes in pressure when 
compared to combination packages 
being transported at or near sea level 
and require a higher level of integrity as 
a result. 

A. FAA Study 
In 1999, the FAA began a detailed 

study of hazardous material package 
failures in air transportation. FAA 
analyzed incident data from the DOT 
Hazardous Materials Information 
System (HMIS) during 1998 and 1999 
and focused on properly declared 
hazardous material shipments. The 
study concluded that of 1,583 air 
incidents reported to PHMSA, a failure 
of inner packagings in combination 
packaging designs contributed to 333 
spills or leaks. Further study of the spill 
or leak incidents concluded that 
package closure/seal failure rates were 
as high as 65% for plastic and metal 
inner packagings and 23% for glass 
inner packagings. All failed inner 
packagings were packaged in outer UN 
4G marked fiberboard boxes. Based on 
these study results, FAA concluded that 
either the inner packagings were not 
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closed properly as specified in the 
packaging manufacturer’s closure 
instructions or that the inner packagings 
were not capable of meeting the 
pressure differential requirement or 
vibration standard of the HMR or both. 
In addition, because the majority (85%) 
of the materials that spilled or leaked 
during flight were toxic, corrosive or 
flammable, they could have released 
potentially harmful fumes or vapors into 
the cabin posing a threat to passengers 
and crew members. FAA determined 
that further research on the actual 
effects of vibration and pressure 
differential in air transport was 
warranted. 

As a result of the conclusions of 
FAA’s study of combination packaging 
failures in 2000, FAA conducted 
extensive laboratory research and public 
outreach in multiple fora to analyze the 
problem and develop potential 
solutions. Conclusions reached as a 
result of the following laboratory studies 
indicate problems exist under the 
current regulatory standards for which 
solutions need to be developed and 
implemented. 

B. UPS Study 
UPS presented a study in 2000 to the 

American Society of Testing and 
Materials (ASTM) outlining the 
conditions that packages experience in 
the air transport environment. A copy of 
the UPS study is available for review in 
the public docket for this rulemaking. 
The study resulted in the following key 
observations related to air transport as 
described in ASTM D 6653–01: 

1. Aircraft cargo compartments are 
typically pressurized to an altitude of 
8,000 ft resulting in a pressure 
differential of approximately 26kPa on 
packages filled at or near sea level. 
Temperature is maintained at 
approximately 20°–23 °C (68 °–74 °F). 

2. Non-pressurized ‘‘feeder aircraft’’ 
typically fly at approximately 13,000– 
16,000 feet. The highest recorded 
altitude in a non-pressurized feeder 
aircraft was 19,740 ft. Temperatures 
ranged from approximately 4° to 24 °C 
(25 °–75 °F). Based on these findings, it 
is evident that packaged products 
transported by the feeder aircraft 
network used by air cargo carriers may 
experience potential altitudes as high as 
20,000 feet, resulting in a pressure 
differential of approximately 55 kPa. An 
inadequate packaging design containing 
liquids at this pressure differential can 
fail in transportation. 

C. Michigan State University Study for 
FAA (FAA/MSU Study) 

In 2002, the FAA initiated a study 
with Michigan State University (MSU) 

to replicate actual air and pre- and post- 
truck transportation conditions to 
determine which conditions contribute 
to package failures. FAA examined the 
effects of vibration alone, altitude alone, 
and a combination of vibration and 
altitude on the performance of UN 
standard hazardous material 
combination packages containing 
liquids. In the study, the combination 
packages were placed in various 
orientations, not all of which are 
authorized in the HMR. The study did 
not include temperature effects because 
the temperatures in cargo holds are not 
unusual or extreme. Each test condition 
in Table 1 represents a different 
combination of low pressure and 
vibration that packages may be exposed 
to while in, or pre- or post-air transport: 

TABLE 1.—RANKING OF CONDITIONS 

Conditions 

Percentage of 
failure of 
packages 

tested 

No vibration, 14,000 ft, 30 
min .................................... 0 

Truck and air vibration, 0 ft, 
30 min ............................... 14 

Truck only vibration, 8,000 ft, 
180 min ............................. 21 

Truck and air vibration, 8,000 
ft, 180 min ......................... 29 

Truck and air vibration (typ-
ical sequence for air trans-
portation), 14,000 ft, 30 
min .................................... 50 

MSU procured 32 design samples of UN 
standard liquid hazardous material 
combination packagings from three 
leading hazmat packaging suppliers. See 
United Nations Recommendations on 
the Transport of Dangerous Goods 
Model Regulations, Volume II, Part 6. 
The test combination packagings were 
certified to meet current UN, ICAO, and 
applicable HMR requirements. The 
testing was designed to replicate actual 
transportation conditions. A copy of this 
report is available for review in the 
public docket. Several key conclusions 
can be drawn from the analysis: 

• UN standard liquid hazardous 
material combination packagings leaked 
under a combined vacuum and 
vibration test which simulated the 
characteristics of air transportation and 
high altitude. 

• One study concluded laboratory 
testing for pressure differential 
capability without exposure to vibration 
may not be a realistic replication of the 
air transportation environment. When 
both forces are applied to a package 
simultaneously, the failure rate 
increases to 50%. 

• Altitude is more important than the 
length of time in flight; higher altitude 
is more severe than lower altitude. 

• Results of combined truck and air 
vibration are more severe than truck 
vibration alone. 

• Vibration periodically reduces the 
sealing force on a liner or gasket and 
may produce intermittent gaps that 
open and close at concentrated pressure 
points. 

• The study was based on the 
conditions normally encountered by a 
package in truck and air transport. 

D. Michigan State University Study for 
PHMSA (PHMSA/MSU Study) 

In 2003, PHMSA also initiated a study 
with MSU to compare the HMR 
requirements and the testing used in the 
FAA/MSU Study discussed previously. 
To provide for a more thorough 
evaluation of the performance of liquid 
hazardous materials combination 
packagings, this phase of testing was 
conducted on a smaller number of 
packaging designs; however, a much 
greater number of packagings of each 
design were tested in this study. In the 
2002 FAA/MSU study, two packagings 
of each design were tested; for this 
study, PHMSA tested thirty packagings 
from each of eleven designs. With the 
exception of three packaging designs, all 
of the packagings tested during this 
phase had been tested for the 2002 
FAA/MSU study. See Table 2 below. A 
copy of this report is available for 
review in the public docket. 

TABLE 2.—RANKING OF CONDITIONS 

Conditions 

Percentage of 
failures of 
packages 

tested 

Random vibration and vacu-
um, vertical orientation 
(conforming to HMR), 
14,000 ft, one hour ........... 12 

Random vibration and vacu-
um, horizontal orientation, 
14,000 ft, one hour ........... 18 

Vacuum only, 95 kPa for 30 
min, inverted orientation ... 13 

Random vibration, one hour 11 

Average failure rate ....... 13 

The conclusions from this testing 
supported MSU’s previous testing 
conducted for FAA: 

• Packages performed unsatisfactorily 
when tested in the orientation required 
by the HMR; when the packages were 
oriented improperly, the leakage rate 
was even greater. 

• Proper package orientation is a 
critical factor in reducing leaks from 
packages. 
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• UN standard combination 
packagings did not pass the combined 
pressure differential and random 
vibration while in the HMR required 
orientation. Of the 99 bottles subjected 
to this test, 87 successfully passed the 
test. 

• Laboratory package failure rate is 
greater than 10% and would be 
considered unacceptable based on 
industry standards with a lower safety 
risk (i.e., non-hazmat packagings). 
Acceptable failure rates for consumer 
products is less than 5%; electronics is 
less than 1%; food/pharmaceutical less 
than 3–5%; the average failure rate of 
this controlled study was 13%. 

• Packages that utilized a secondary 
means of closure had a lower rate of 
failure. 

• Testing in a horizontal orientation 
that simulated air transport combining 
random vibration and a pressure 
differential (vacuum) of 59.5 kPa 
(14,000 ft), for one hour, resulted in an 
18% failure rate. 

E. PHMSA Review of Incident Data 
During the first half of 2007, PHMSA 

conducted a comprehensive assessment 
of hazardous materials transportation 
incidents occurring in air transportation 
from 1997 through 2006. This study and 
its corresponding data may be accessed 
in the public docket for this rulemaking. 
The study concluded that there has been 
no appreciable reduction in package 
failures over the past 10 years. It is 
estimated that 191,429 tons of liquid 
hazardous materials are transported by 
aircraft annually contained in 7,657,152 
combination packaging shipments. Of 
that total, our analysis concluded that 
out of approximately 483 failures 
(.00006%) in air transportation 
involving combination packagings 
containing liquids each year, 20 are 
reported as ‘‘serious.’’ An incident is 
considered serious if it involves one or 
more of the following: (1) A fatality or 
major injury caused by the release of a 
hazardous material; (2) the evacuation 
of 25 or more persons as a result of 
release of a hazardous material or 
exposure to fire; (3) a release or 
exposure to fire which results in the 
closure of a major transportation artery; 
(4) the alteration of an aircraft flight 
plan or operation; (5) the release of 
radioactive materials from Type B 
packaging; (6) the release of over 45 
liters (11.9 gallons) or 40 kilograms 
(88.2 pounds) of a severe marine 
pollutant; and (7) the release of a bulk 
quantity (over 450 liters (119 gallons) or 
400 kilograms (882 pounds)) of a 
hazardous material. We want to 
emphasize that any incident, such as a 
package failure, involving hazardous 

materials in air transportation is 
unacceptable. In air transportation, any 
incident could quickly escalate and 
result in irreversible, possibly 
catastrophic, consequences. 

Accounting for approximately 80 
percent of all packages transported by 
air, combination packagings containing 
liquids are involved in 44 percent (483) 
of all package failures annually. Inner 
packaging closure failures within a 
combination outer packaging are the 
primary cause of incidents involving 
combination packagings in air 
transportation. Such failures could be 
the result of pressure differential 
(packages closed at sea level subjected 
to lower pressure on planes), ‘‘backing 
off’’ of the closure (closures that appear 
tight but loosen during transportation), 
improper closures, or some other cause. 
Our analysis also suggests that most 
incidents involve combination 
packagings that contain flammable 
liquids (e.g., paint and paint related 
material) of varying degrees of hazard. 
Some additional statistical data from the 
2007 incident review include: 

• Incident trends are similar to earlier 
FAA studies. 

• Laboratory research validates the 
conclusion that inner receptacles (e.g., 
bottles and caps) leak as indicated in the 
incident data. 

• Leaking (failing) closures and inner 
receptacles are not the leading cause of 
incidents in air transportation; however, 
over 40% of combination packages 
containing liquids that fail in air 
transportation do involve closures and 
inner receptacles. 

• Flammable liquids are the most 
common liquid hazardous materials 
released from failed packages in air 
transportation. Such materials or its 
vapor would seek and could find an 
ignition source resulting in fire or 
explosion. 

• In years 2005–2006, 18 of 953 
incidents involving combination 
packagings containing liquids, or 2%, 
occurred on passenger-carrying aircraft. 
Although low when compared to 
incidents occurring on cargo-carrying 
aircraft, this percentage of package 
failure continues to be a troubling 
statistic. 

• Combination packages containing 
liquids that fail in air transportation 
release on average 0.5 gallons of liquid 
hazardous materials. 

PHMSA presented the results of this 
review at a June 21, 2007 meeting with 
stakeholders to discuss air packaging 
issues. The 44 participants included 
cargo and passenger air carriers, 
packaging manufacturers and testing 
laboratories, FAA and PHMSA 
personnel, and representatives of 

industry trade associations. The 
shippers, air carriers, and enforcement 
personnel present generally agreed that 
the current capability requirements for 
air packagings are difficult to comply 
with and suggested that specific test 
methods designed to demonstrate that 
packagings will withstand the air 
transportation environment should be 
specified in the HMR. 

Stakeholders at the meeting also 
suggested that increased outreach 
through industry partnership and 
targeted enforcement for habitual 
offenders would significantly enhance 
achievement of PHMSA and FAA safety 
goals without additional regulation. 

IV. Purpose of This ANPRM 
As previously noted, to enhance 

aviation safety, PHMSA and FAA are 
seeking to identify cost-effective 
solutions that can be implemented to 
reduce incident rates and potentially 
detrimental consequences without 
placing unnecessary burdens on the 
regulated community. We are soliciting 
comments on how to accomplish these 
goals, including measures to: (1) 
Enhance the effectiveness of 
performance testing for packagings used 
to transport hazardous materials on 
aircraft; (2) more clearly indicate the 
responsibilities of shippers that offer 
packages for air transport in the HMR; 
and (3) authorize alternatives for 
enhancing package integrity. Based on 
PHMSA and FAA analyses, it appears 
that some combination packaging 
designs used to transport hazardous 
materials by aircraft may not meet the 
pressure differential and vibration 
capability standards mandated under 
the HMR. Indeed, the testing suggests 
that the capability standards themselves 
may not be sufficiently rigorous to 
ensure that packagings maintain their 
integrity under conditions normally 
incident to air transportation. Because 
aircraft accidents caused by leaking or 
breached hazardous materials packages 
can have significant consequences, the 
air transport of hazardous materials 
requires exceptional care and attention 
to detail. Therefore, we are considering 
measures to reduce the incidence of 
package failures and to minimize the 
consequences of failures should they 
occur. 

The fact that specific test methods are 
not specified in the HMR or the ICAO 
Technical Instructions leads to 
inconsistencies in package integrity and 
results in varying levels of compliance 
among shippers. For example, we 
understand that, because the pressure 
differential and vibration capability 
standards for combination packagings 
are not required to be verified by a test 
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protocol, some shippers (self-certifiers) 
or manufacturers have used historical 
shipping data, computer modeling, 
analogies to tested packagings, 
engineering studies, or similar methods 
to determine that their packagings meet 
pressure differential and vibration 
capability standards. Further, some less 
experienced shippers or manufacturers 
may not understand that their 
packagings must withstand pressure 
differential and vibration requirements. 
In addition, some shippers or 
manufacturers may not realize that both 
UN Standard packaging and packagings 
that are not required to be certified as 
meeting a specification or standard are 
subject to the pressure differential 
capability requirement. This would 
include packagings for products, such as 
limited quantities and consumer 
commodities, where non-specification 
packagings are authorized. A significant 
percentage of aircraft incidents 
involving hazardous materials appear to 
result from failures of non-specification 
packagings. 

As indicated above, a non- 
specification packaging is not required 
to meet specific performance 
requirements. Rather, a non- 
specification packaging must meet 
general packaging requirements and, for 
air transportation, must be capable of 
withstanding pressures encountered at 
altitude. We invite comments on how to 
enforce this ‘‘capability’’ standard for 
non-specification packagings and ask 
whether a test of some sort should be 
required to verify packaging integrity. 

A complicating factor that appears to 
be contributing to packaging failures 
and non-compliance is that assembly of 
packages in some cases is not consistent 

with the design type that was originally 
tested. In some cases, manufacturers 
change components without informing 
the shipper; in other cases, shippers 
specify or change components without 
appropriate verification and testing to 
determine compliance with the 
applicable performance standard. The 
numerous variables that exist in the 
interaction of closures, liners, and 
container neck finishes preclude the use 
and validity of general assumptions 
about equivalent pressure performance 
capabilities of similar containers. 

As an alternative to regulation, the 
FAA implemented an aggressive public 
outreach program over the past seven 
years targeted at specific stakeholder 
audiences, including thousands of 
shippers, packaging laboratories, 
industry research and training 
institutes, airline operators, and 
chemical manufacturers. In addition, 
several voluntary industry standards 
(test protocols) were either created or 
revised as a result of the public 
(independent) and private funding of 
the studies detailed in the previous 
sections above. A copy of the report 
listing the specific public outreach 
efforts conducted by FAA on this issue 
can be found in the docket for this 
rulemaking. 

Some regulatory solutions under 
consideration in this rulemaking 
process are explained in more detail in 
the following sections. 

A. Design Qualification and Periodic 
Retesting 

(1) Pressure differential test. Currently 
in the HMR, all packagings containing 
liquids and intended for transport by air 
must be capable of withstanding, 
without leakage, an internal gauge 

pressure of at least 75 kPa for liquids in 
Packing Group III of Class 3 or 6.1 or 95 
kPa for all other liquids, or a pressure 
related to the vapor pressure of the 
liquid to be conveyed, whichever is 
greater (see 49 CFR 173.27(c)). This 
requirement is also applicable to liquids 
excepted from specification or UN 
Standard packaging, such as those 
authorized for limited quantities and 
consumer commodities. This would 
include eligible liquids of Classes 3 
(flammable) and 8 (corrosive), and 
Divisions 5.1 (oxidizer), 5.2 (organic 
peroxide), and 6.1 (poisonous). Liquids 
contained in inner receptacles that do 
not meet the minimum pressure 
requirements in the current § 173.27(c) 
may be overpacked into receptacles that 
do meet the pressure requirements. 

In this ANPRM, we are soliciting 
comments on whether we should 
require mandatory pressure differential 
testing for all specification or UN 
Standard combination packaging 
designs containing liquids transported 
or intended for transportation aboard 
aircraft. In addition, because many 
incidents are attributed to non- 
specification package failures, we are 
soliciting comments on potential 
solutions to this problem that may or 
may not include the mandatory pressure 
differential testing of inner receptacles 
intended to contain liquids. One 
approach would be to incorporate by 
reference a number of acceptable test 
methods and to simplify the regulations 
by removing the requirement for 
calculating the test pressure in 
§ 173.27(c). Shippers (offerors) would be 
responsible for using inner receptacles 
that have been certified as passing one 
of the following test methods: 

Test Equipment Time under pressure Pressure differential 

(a) 49 CFR 178.605 ....................... Pressure fitting, pump .................. 5 minutes for metal and com-
posite (including glass, por-
celain, or stoneware); 30 min-
utes for plastic.

60 kPa differential. 

(b) ASTM D6653–01 ...................... Vacuum chamber and associated 
gages and pumps.

60 minutes .................................... 14,000 ft (41.8 kPa differential) 1 
or 16,000 ft (46.4 kPa differen-
tial).2 

(c) ASTM D4991–94 ...................... Transparent vessel capable of 
withstanding 11⁄2 atmospheres, 
inlet tube and vacuum pump, 
moisture trap, solution of ethyl-
ene glycol in water.

30 minutes for plastic, 10 minutes 
for everything else.

60 kPa pressure differential. 

(d) ASTM F1140 or Part 178 Ap-
pendix D for flexible packaging.

Inlet tube ....................................... 30 minutes .................................... 60 kPa pressure differential. 

1 If it is not possible to use the atmospheric and temperature pre-conditioning specified. 
2 For test specimens where the atmospheric and temperature pre-conditioning is followed. 

(a) 49 CFR 178.605—Low Pressure 
Hydrostatic Pressure Test Method 
Suitable for Air Inner Packages. This 
test is currently required for all single 

and composite packagings intended to 
contain liquid, but it is not currently 
required for inner packagings of 
combination packaging. This test, which 

uses the hydrostatic test method, pumps 
high-pressure water into a packaging to 
create a pressure differential. Failure is 
determined if there is leakage of liquid 
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from the package during the test. This 
could be observed as a stream of liquid 
exiting the package or rupture of the 
package. 

(b) ASTM D6653–01—Standard Test 
Methods for Determining the Effects of 
High Altitude on Packaging Systems by 
Vacuum Method. This method uses a 
vacuum chamber to determine the 
effects of pressure differential on 
packages. Upon completion of the test, 
the package is removed and checked for 
damage in the form of package failure, 
closure failure, material failure, internal 
packaging failure, product failure, or 
combinations thereof. If these are all 
free of damage, then the packaging 
should be reassembled for testing in 
accordance with an industry accepted 
packaged product performance test, 
such as Practice D 4169. This will help 
determine if the pressure differential 
conditioning had an effect on the 
performance of the packaging system. 

(c) ASTM D4991–94 (Re-approved 
1999) Standard Test Method for Leakage 
Testing of Empty Rigid Containers by 
Vacuum Method. This test is applied to 
empty packagings to check for 
resistance to leakage under differential 
pressure conditions, such as those that 
can occur during air transport. Instead 
of pumping high-pressure air into the 
packaging, the air pressure on the 
exterior of the packaging is reduced 

using a vacuum. The package is 
considered to fail if it leaks a 
continuous stream or recurring 
succession of bubbles or if fluid is found 
within the test specimen after the test. 

(d) ASTM F 1140—Standard Test 
Methods for Internal Pressurization 
Failure Resistance of Unrestrained 
Packages for Medical Applications. This 
test applies to flexible packaging (e.g., 
bags). 

(2) Vibration testing. When packages 
travel through the transportation and 
distribution environment, they are 
subject to vibration by automated 
sorting systems and during transit 
aboard aircraft, railcars, or trucks. As 
packages move on conveyor systems 
during automated sorting, they 
experience a low level of vibration at a 
constant frequency. Aircraft-induced 
vibration typically is very high 
frequency and low amplitude for 30 
minutes to 12 hours on domestic 
shipments, depending on origin, 
destination, and the carrier’s network. 
Vibration on trucks occurs at lower 
frequencies, but at much higher 
amplitudes than on aircraft. This 
duration can last anywhere from 5 
minutes to several days depending upon 
the route and the distance from origin 
to destination. Vibrations from these 
various sources can result in damage, 
including scuffing, abrasion, loosening 

of fasteners and closures, and package 
fatigue. There are two main types of 
vibration testing used for packages: 
Fixed frequency vibration and random 
vibration. Random vibration provides 
the most realistic representation of 
actual transport conditions, but requires 
equipment that is more expensive. 

The HMR require non-bulk 
packagings to be capable of 
withstanding, without rupture or 
leakage, the vibration test in 49 CFR 
178.608. In this ANPRM, we are 
soliciting comments concerning 
whether the HMR should be revised to 
require all specification or UN Standard 
combination packaging design types 
containing liquids transported or 
intended to be transported aboard 
aircraft to be vibration tested and 
whether alternative vibration test 
methods should be authorized for non- 
bulk packagings. We invite comments 
on whether the random vibration 
encountered during the ‘‘sorting’’ 
process and multiple flight segments of 
today’s expedited shipping environment 
contributes to package failure and 
whether more representative vibration 
test methods should be specified in the 
HMR. 

Alternative test methods for 
determining package vibration 
capability are described in the following 
table: 

Test Title Equipment Frequency Time 

Vertical Linear Test at Fixed Frequency 

ASTM D999–01 Method 
A1.

Repetitive Shock Test 
(Vertical Motion).

Vibration test machine with 
horizontal surface and 
mechanism for vertical 
sinusoidal input; fences, 
barricades or other re-
straints.

Start vibration at 2 Hz and 
steadily increase until 
the test specimen re-
peatedly leaves the test 
surface.

Predetermined time, as 
stated in applicable 
specification, or until 
predetermined amount 
of damage is detected. 

ASTM D999–01 Method 
A2.

Repetitive Shock Test (Ro-
tary Motion).

Vibration test machine with 
horizontal surface and 
mechanism for rotational 
input with a vertical 
component approxi-
mately sinusoidal; 
fences, barricades or 
other restraints.

Start vibration at 2 Hz and 
steadily increase until 
the test specimen re-
peatedly leaves the test 
surface.

Predetermined time, as 
stated in applicable 
specification, or until 
predetermined amount 
of damage is detected. 

ASTM 4169–04a Para-
graph 13.1 (Schedule F).

Loose Load Vibration (Re-
petitive Shocks).

Use Test Method ASTM 
D999, Method A1 or A2.

Use Test Method ASTM 
D999, Method A1 or A2.

Assurance Level I: 60 min 
dwell time; Assurance 
Level II: 40 min dwell 
time; Assurance Level 
III: 30 min dwell time. 

49 CFR 178.608 ................ Repetitive Shock Test 
(Vertical or Rotary Mo-
tion).

Vibration platform that has 
a vertical or rotary dou-
ble-amplitude (peak-to- 
peak displacement) of 
one inch.

A frequency that causes 
the package to be raised 
from the vibrating plat-
form to such a degree 
that a piece of material 
of approximately 1.6 mm 
thickness can be passed 
between the bottom of 
any package and the 
platform.

60 minutes. 
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Test Title Equipment Frequency Time 

Vertical Linear Test at Variable Frequency 

ASTM D999–01 Methods 
B & C.

Resonance Tests .............. Vibration test machine with 
horizontal surface and 
mechanism for vertical 
sinusoidal input; suitable 
fixtures and attachment 
points to rigidly attach 
the test packaging to the 
platform; instrumentation.

Find the resonant fre-
quency of the package 
using either the sine 
sweep method or the 
random vibration input 
method. The minimum 
frequency range should 
be from 3 to 100 Hz.

Dwell for specified length 
of time at each resonant 
frequency determined 
earlier or until damage 
to the packaging is 
noted. If no dwell time is 
specified, 15 minutes is 
recommended. 

Random Vibration Test 

ASTM 4728–01 ................. Random Vibration Testing Vibration table supported 
by a mechanism capa-
ble of producing single 
axis vibration; inputs at 
controlled levels of con-
tinuously variable ampli-
tude throughout the de-
sired range of fre-
quencies; suitable fix-
tures to restrict 
undesired movement; 
closed loop controller or 
data storage media 
open loop control sys-
tems; instrumentation.

Frequency is determined 
by power spectral den-
sity (PSD) profile.

Predetermined time, as 
stated in applicable 
specification, or until 
predetermined amount 
of damage is detected. 

ASTM 4169–04a Para-
graph 12.4 (Schedule D 
and E).

Random Test Option ......... See Test Method ASTM 
4728 Method A or B.

Frequency is determined 
by power spectral den-
sity (PSD) profile. Fre-
quency ranging from 2– 
300 Hz for air mode.

For Distribution Cycles 12 
and 13, a 60-minute 
truck test followed by a 
120-minute air test. 

(a) ASTM D999–01: Standard Test 
Methods for Vibration Testing of 
Shipping Containers 

(b) ASTM D4169 04a Paragraph 12.4 
or Paragraph 13.1: Standard Practice for 
Performance Testing of Shipping 
Containers and Systems 

(c) ASTM D4728–01: Standard Test 
Method for Random Vibration Testing of 
Shipping Containers 

(3) ‘‘Combination’’ Pressure 
Differential and Vibration Tests. In this 
ANPRM, we are soliciting comments 
concerning whether sequential pressure 
and vibration testing are sufficient to 

ensure packaging integrity, i.e., a 
‘‘combination’’ of both pressure and 
vibration testing. The vibration testing 
would be followed by pressure testing, 
which is considered less severe than 
simultaneous testing, which subjects a 
packaging to vibration and pressure at 
the same time. Simultaneous testing 
under the combination test standards 
involves rather sophisticated, extensive, 
and expensive equipment, and 
relatively skilled operators. In this 
ANPRM we are soliciting comment on 
whether these methods should be 

authorized, given our understanding 
that a number of companies are already 
voluntarily applying these tests. We 
invite commenters to address successful 
completion of these tests as an 
alternative means of compliance with 
existing pressure differential and 
vibration capability requirements. 

The following three combination tests 
are voluntary industry standards that we 
may consider as alternatives for 
conducting vibration testing and 
pressure differential testing on the same 
inner packaging: 

(a) ISTA 3A .................................... Individual packaged products 
weighing 150 lbs. or less; air or 
ground transportation.

• Atmospheric Preconditioning ....
• Shock (drop). 
• Vibration (random with and 

without top load).
• Vibration (random under vacu-

um).
• Shock (drop). 

The section for random vibration 
under pressure is optional. 
When conducted, the pressure 
and vibration are simultaneous. 
A pressure approximately equal 
to an altitude of 10,000 ft. is 
used for 60 minutes. 

(b) ASTM 4169 Distribution Cycle 
12.

Air (intercity) and motor freight 
(local), over 100 lb., unitized.

• Handling ....................................
• Stacked Vibration. 
• Low-Pressure. 
• Vehicle Vibration and Handling. 

Low-pressure section instructs 
packages to be tested at pres-
sure of expected altitudes. If 
not known, refer to ASTM 
D6653, which specifies 14,000 
ft. for 60 minutes. See ASTM 
4169 for vibration details. 
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(c) ASTM 4169 Distribution Cycle 
13.

Air (intercity) and motor freight 
(local), single package up to 
100 lb.

• Handling ....................................
• Vehicle Stacking. 
• Loose-Load Vibration. 
• Low-Pressure. 
• Vehicle Vibration and Handling. 

Low-pressure section instructs 
packages to be tested at pres-
sure of expected altitudes. If 
not known, refer to ASTM 
D6653, which specifies 14,000 
ft. for 60 minutes. See ASTM 
4169 for vibration details. 

(a) ISTA 3A—This is part of a series 
of general simulation tests that are 
meant to recreate the hazards of a 
distribution environment. It is similar to 
ASTM 4169 because it requires rather 
sophisticated, extensive, and expensive 
equipment (such as a random vibration 
table with appropriate instrumentation) 
and relatively skilled operators. Unlike 
D4169, however, there are a number of 
specific procedures, covering a number 
of packaged products and distribution 
systems, so much less interpretation is 
required. This procedure includes shock 
and vibration testing with an option to 
include simultaneous pressure testing 
during one of the random vibration 
phases. 

(b) ASTM 4169 Distribution Cycle 
12—This is the only ASTM standard 
devoted to packaged product 
performance in distribution. It is a pre- 
shipment general simulation test 
covering a range of packaging types and 
distribution scenarios. For example, it 
lists 18 distribution cycles that each 
represents a different mode or 
environment. There is a prescribed 
sequence of performance tests for each 
of these distribution cycles. Air 
transportation is covered in Distribution 
Cycles 12 and 13. These cycles include 
several types of vibration and pressure 
testing. However, these are performed 
sequentially, unlike ISTA 3A, which has 
the option to perform vibration and 
pressure testing simultaneously. 
Distribution Cycle 12 tests are for 
unitized freight that weighs over 100 
lbs. More details on the sequence of 
testing can be found in the previous 
table. 

(c) ASTM 4169 Distribution Cycle 
13—Distribution Cycle 13 tests are for 
loose-load freight weighing under 100 
lbs. The prescribed tests specify an 
additional vibration test to simulate the 
more aggressive shipping environment. 
More details on the sequence of testing 
can be found in the previous table. 

(4) Elimination of Selective Testing 
Variations. The HMR currently provide 
selective testing variations—that is, 
inner packagings that differ in only 
minor respects from a tested inner 
packaging design type may be used 
without further testing under the 
conditions specified in 49 CFR 
178.601(g) (selective testing variation 1). 
In this ANPRM, we invite commenters 

to address whether this variation should 
be revised, restricted or eliminated for 
packagings intended for air 
transportation. In addition, we are 
concerned that the use of different 
components (e.g., bottle, cap, liner) than 
what were originally tested may result 
in less than effective closure systems 
and may result in packagings that are 
not representative of the originally 
tested design type. The numerous 
variables that exist in the interaction of 
closures, liners and container neck 
finishes are complex and the use and 
validity of general assumptions about 
equivalent pressure performance 
capabilities of similar containers is not 
straightforward. On the basis of 
compliance reviews and incident 
investigations, we believe that this 
selective testing provision may result in 
the use of packaging systems that are 
not capable of withstanding conditions 
encountered in air transport and at high 
altitude. Changes in quality control 
measures and materials may also 
adversely affect packaging performance. 
For example, changing the type of resin 
used in plastic bottle manufacturing can 
significantly contribute to the ability of 
the packaging system to perform as 
intended. Packaging manufacturers may 
not readily recognize the complexity 
and importance of controlling 
component and manufacturing 
variations. We invite comments on how 
best to address this issue and whether 
certain changes in packaging 
components or variations in materials of 
construction should be reevaluated or 
tested and retested as a new design. 

B. Other Requirements 

(1) Liners and Absorbent Material. 
Packages containing liquid hazardous 
materials must include a method for 
containing the liquid, whether it is a 
leak-proof liner, plastic bag, absorbent 
material or other equally effective 
means. Liners are currently required in 
the following circumstances: 

• Packages containing certain types of 
hazardous materials liquids (e.g., Class 
3, 4, or 8, or Division 5.1, 5.2, or 6.1) 
when absorbent materials are required 
and the outer packagings are not liquid- 
tight and transported by aircraft (49 CFR 
173.27(e)). 

• Either the inner or outer packagings 
when mercury is transported by aircraft 
(49 CFR 173.164). 

It is our understanding, based on 
discussions with shippers, that many 
shippers already use protective liners 
with liquid hazardous materials 
packages. These shippers suggest that 
liners are included only if the packages 
are intended for transportation by air. 
However, many of these shippers do not 
have automated processes for 
assembling combination packagings 
and, therefore, manually insert liners 
when needed. 

As an alternative to testing, we are 
considering requiring the use of a liner 
for packagings that are not liquid-tight 
(e.g., fiberboard), whether absorbent 
material is required or not (for all liquid 
hazardous materials, regardless of 
hazard class). We are soliciting 
comments on whether the use of liners 
with or without absorbent material 
would be an effective means of 
preventing leaks from packages. In 
addition, we invite commenters to 
provide data and information 
concerning the costs that may be 
associated with the use of liners for 
various hazardous materials packaging 
configurations. 

(2) Secondary Means of Closure. 
Currently, the HMR require a secondary 
means of closure only when inner 
packagings are closed with stoppers, 
corks or other such friction-type 
closures. This secondary means of 
closure must be held securely, tightly 
and effectively in place by positive 
means. We are soliciting comment on 
the types of secondary closures 
currently being used and their relative 
effectiveness in preventing leaks. We are 
interested in whether requiring a 
secondary means of closure for certain 
packaging configurations has merit. We 
are also aware the ICAO Technical 
Instructions, beginning in January 2011, 
will require a secondary means of 
closure on all inner packagings 
containing liquids in a combination 
packaging design. As an alternative to 
this requirement, the ICAO Technical 
Instructions will allow a leakproof liner 
in its place. Commenters are invited to 
provide data and information 
concerning the costs that may be 
associated with a requirement to apply 
a secondary means of closure for inner 
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packagings containing liquids intended 
for transportation by aircraft. 

IV. Questions for Public Comment 
We invite comments, data, and 

information that will help PHMSA and 
FAA determine the degree to which the 
packaging problems outlined in this 
ANRPM pose a transportation safety risk 
and the parameters of that risk. 
Commenters are also invited to suggest 
strategies that would help enhance the 
safe transportation of hazardous 
materials, particularly by air, including 
regulatory amendments, systems risk 
analysis, enhanced outreach and 
training efforts, aggressive enforcement, 
and combinations of these measures. In 
reviewing the public comments on these 
measures, PHMSA and FAA will 
consult with the Transportation 
Security Administration on security- 
related hazardous materials 
transportation requirements to ensure 
that any proposed amendments would 
be consistent with the overall security 
policy goals and objectives established 
by the Department of Homeland 
Security and would not confront the 
regulated community with inconsistent 
security guidance or requirements 
promulgated by multiple agencies. In 
addition, we ask commenters to address 
the following questions: 

General 
1. The air transportation environment 

has changed considerably since the 
current packaging requirements were 
adopted. For example, overnight and 
second day parcel delivery has become 
a common shipping method. Do the 
current transportation conditions (e.g., 
multiple flight segments) need to be 
reevaluated and regulations updated 
accordingly to accommodate the current 
conditions experienced during normal 
transportation? 

2. Does a combination packaging 
design problem exist unique to air 
transportation? Are inner packagings of 
combination packaging designs used to 
transport hazardous materials in air 
transportation adequate? Are the 
requirements clearly understood, and if 
not, how could this be improved? 

3. Are current ‘‘capability’’ 
requirements in the HMR sufficient to 
prevent or mitigate combination 
package failures in air transportation? 

4. Should we strengthen the structure 
and wording of the regulations to more 
clearly specify the applicability of the 
general packaging requirements in 49 
CFR 173.22, 173.24, 173.24a, and 173.27 
to both specification and non- 
specification packagings? 

5. Would incorporation of the more 
explicit language that is used in ICAO 

TI clarify some of the relevant test 
methods and responsible parties? 
Should the respective responsibilities of 
packaging manufacturers and shippers 
be clarified? 

Pressure Differential Testing 

1. Should a standardized test regimen 
be adopted in the HMR for combination 
packaging intended for air transport in 
addition to what is already required? 

2. Should new test methods be 
considered for vibration and pressure 
differential as part of the design 
qualification test sequence? Are there 
alternative cost-effective test methods 
for ensuring combination packaging 
integrity in air transportation? 

3. Are the 95 kPa and 75 kPa pressure 
requirements sufficient or should the 
vapor pressure calculation specified in 
49 CFR 173.27(c) continue to be 
required? Would simplifying the 
requirements enhance compliance? 

Alternatives to Testing 

1. Would a liner or similar approach 
be an acceptable alternative to required 
testing for pressure differential or 
vibration capability? 

2. Would approaches such as new test 
methods, secondary closure methods, 
and cap/bottle design be possible 
solutions for reducing package leaks? 

3. Should the 49 CFR 178.601(g)(1) 
Selective Testing Variation 1 be 
eliminated or restricted for combination 
packagings containing liquids and 
offered for transportation by air? If not, 
how could uniform compliance and an 
appropriate level of safety be addressed 
while continuing to allow this 
variation? 

4. Should a secondary means of 
closure be mandated for all inner 
packagings or specific types of inner 
packagings containing liquids in 
combination packagings intended for 
transportation by aircraft? 

5. Should current package marking 
requirements be expanded to include a 
shipper verification and certification 
that a packaging conforms to applicable 
air packaging requirements? 

6. Should inner receptacles that are 
proven to meet pressure differential 
requirements be required to bear an 
indicative mark? 

Risk-Based Actions 

1. Should changes to test protocols in 
the HMR apply to packagings used for 
the air transportation of all liquids 
including those in non-specification 
packagings (e.g., paint, adhesives, and 
consumer commodities)? 

2. Should high-risk/high-consequence 
liquid hazardous materials be restricted 
even further than currently required? Is 

there a better risk-based approach not 
yet developed? 

3. Is there a way to reduce risk by 
focusing on the interrelation between 
packaging components and evaluating 
the relationship between the packaging 
design and preparation of the package 
from a systems perspective? 

4. Would a combination of regulatory 
solutions, including a systems-wide risk 
analysis based on package design, 
package volume and transportation 
methods, be an effective approach as a 
means of reducing package leaks? 

5. Are there opportunities to reduce 
risk through government-private 
industry partnership? 

Closure Systems 

1. What can be done to reduce the 
number of package failures due to 
human factors such as over-tightening 
or under-tightening of closures? 
Closures loosened during long shelf 
storage due to both liner set and finish 
or closure relaxation may be a cause of 
a significant number of leaking bottles. 
Should a method be developed for a 
distributor to open a sealed 
specification package, check and re- 
torque closures then re-close the 
package for shipment in a manner that 
is consistent with the regulations? This 
would also allow inspection for other 
degradation caused by storage. 

2. Are production tolerances of bottle 
caps and neck finishes suitable to 
ensure packages will not leak when the 
tolerances are at the opposite extremes, 
i.e., a large bottle cap on a small bottle? 

3. Are the common bottles and caps 
currently used for the transportation of 
hazardous materials manufactured with 
sufficient quality control to ensure that 
all components meet the requirements 
for effective sealing? 

4. Should the bottle threads, caps and 
cap liners be considered a system and, 
as such, a single component of the 
design type? Should testing be required 
if the system is changed? If not, what 
component or components of a closure 
system should be allowed to be changed 
without testing and under what 
conditions? 

5. If actual testing is needed, what 
standard or standards should be 
adopted or allowed? 

6. Should ‘‘capability’’ be clearly 
defined in the HMR to improve 
compliance and reduce package 
failures? 

Outreach/Enforcement 

1. Would additional outreach or 
training be helpful in reducing the 
number of package failures? Should 
specific outreach brochures be 
developed? 
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2. What is the best way to reach those 
hazmat employees that have the greatest 
need for this information? 

3. Are there other enforcement 
strategies that could be used to ensure 
compliance with ‘‘capability’’ 
requirements in order to reduce package 
failures? 

Miscellaneous 
1. Are packages containing liquid 

hazardous materials being loaded in 
unit load devices according to their 
orientation markings? If not, should this 
practice be considered a condition 
normally incident to transportation? Is 
better enforcement of this requirement 
necessary? 

2. Should an article (e.g., electric 
storage battery containing acid or alkali) 
be required to be successfully tested for 
pressure differential capability? What 
articles, if any, should be excepted from 
such a requirement? 

3. To what extent are there similar 
issues in international air commerce 
related to the package failures discussed 
in this notice? What steps have been 
taken to eliminate or reduce such 
failures? 

4. How many small business entities 
would be impacted by a regulation that 
requires actual vibration and pressure 
differential testing rather than the 
current capability standard in the HMR? 
How many small business entities 
would be impacted by a regulation that 
requires actual testing to verify pressure 
differential capability only? 

5. What costs to small business 
entities would be associated with 
required testing for vibration and 
pressure differential capability? What 
costs to small business entities would be 
associated with required testing for 
pressure differential capability only? 

6. What alternatives, regulatory or 
otherwise, should PHMSA consider 
with regard to impact on small business 
entities while meeting its goal to reduce 
or eliminate incidents involving 
combination packagings in air 
transportation? 

PHMSA and FAA will base any 
proposed changes on both suggestions 
and comments provided by interested 
persons in response to this ANRPM as 
well as the initiative of the agencies. 
These include the analyses required 
under the following statutes and 
executive orders in the event we 
determine that rulemaking is 
appropriate: 

A. Executive Order 12866: Regulatory 
Planning and Review. E.O. 12866, as 
amended by E.O. 13258, requires 
agencies to identify the specific market 
failure (such as externalities, market 
power, lack of information) that warrant 

new agency action, as well as assess the 
significance of that problem, to enable 
assessment of whether any new 
regulation is warranted. When an 
agency determines that a regulation is 
the best available method of achieving 
the regulatory objective, E.O. 12866 also 
directs agencies to regulate in the ‘‘most 
cost-effective manner,’’ to make a 
‘‘reasoned determination that the 
benefits of the intended regulation 
justify its costs,’’ and to develop 
regulations that ‘‘impose the least 
burden on society.’’ We therefore 
request comments, including specific 
data if possible, concerning the costs 
and benefits that may be associated with 
revisions to the HMR on air packaging 
integrity. A rule that is considered 
significant under E.O. 12866 must be 
reviewed and cleared by the Office of 
Management and Budget before it can be 
issued. 

The number of affected combination 
package design types requiring 
certification under any required testing 
regimen is estimated as a function of the 
number of package manufacturers 
producing pre-certified designs, the 
number of shippers using self-certified 
designs, and the number of designs 
certified by each group. PHMSA 
estimates that 75 to 85 percent of air 
shippers exclusively purchase and use 
pre-certified combination packaging 
designs, that is, combination packaging 
designs that have been tested to existing 
regulatory standards. The remaining 15 
to 25 percent of air shippers have 
sufficient shipment volumes to make it 
economical for them to use combination 
packaging designs that they have 
certified themselves. Combination 
packaging designs that are pre-certified 
for air transportation should already 
reflect any costs associated with testing 
performed on them to verify integrity. 
For self-certifiers who choose not to 
invest in equipment to verify 
combination packaging design integrity 
and outsource that function, the cost is 
approximately $300 for a standard 
vibration test and $200 for a standard 
pressure differential test. Multiple 
designs may be certified from a single 
test. There may be as many as 21,000– 
36,000 different UN specification 
combination packaging designs for 
liquids that would require testing if 
PHMSA adopts new or enhanced testing 
requirements for combination 
packagings. Total costs for testing could 
amount to $10.5M–$18.0M if both tests 
are required. Benefits under any 
rulemaking action would be assessed 
based on incident avoidance and the 
consideration of consequences 
involving a high-consequence/low 

probability accident. We invite 
commenters to address the potential 
costs of new or enhanced testing 
requirements, including the number of 
designs that would be affected and the 
total costs associated with such testing. 

Additional regulatory options under 
consideration include requiring a 
secondary means of closure applied to 
inner packagings or receptacles 
containing liquid hazardous materials 
within a combination package or the 
required use of a liner in all 
combination packages containing liquid 
hazardous materials intended for air 
transportation when the outer 
packagings are not liquid tight. For the 
liner alternative, the economic impacts 
of this requirement would stem from the 
cost of inclusion of a liner for all 
combination packagings containing 
liquids. Shippers would absorb the costs 
of including a liner; however, many 
shippers already include a liner in these 
types of packagings. Informal industry 
surveys indicate that shippers use a 
protective liner with an estimated 70 to 
90 percent of all liquid hazardous 
materials combination packages; prices 
for a standard 1 mm or thinner Poly Bag 
line range from $0.06 to $0.08 per liner. 
Because of the uncertainty regarding the 
potential designs for secondary means 
of closure and the costs associated with 
them, we invite comments on the 
efficacy of such an alternative and 
whether it should be considered in 
addition to, or as an alternative to, the 
required use of a liner. 

B. Executive Order 13132: Federalism. 
E.O. 13132 requires agencies to assure 
meaningful and timely input by state 
and local officials in the development of 
regulatory policies that may have a 
substantial, direct effect on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We invite state 
and local governments with an interest 
in this rulemaking to comment on any 
effect that revisions to the HMR relative 
to air packaging will cause. 

C. Executive Order 13175: 
Consultation and Coordination With 
Indian Tribal Governments. E.O. 13175 
requires agencies to assure meaningful 
and timely input from Indian tribal 
government representatives in the 
development of rules that ‘‘significantly 
or uniquely affect’’ Indian communities 
and that impose ‘‘substantial and direct 
compliance costs’’ on such 
communities. While we do not 
anticipate an impact on Indian tribal 
governments if we move forward with a 
regulatory action, we invite Indian tribal 
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governments to provide comments if 
they believe there will be an impact. 

D. Regulatory Flexibility Act. Under 
the Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.), we must consider 
whether a proposed rule would have a 
significant economic impact on a 
substantial number of small entities. 
‘‘Small entities’’ include small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations under 50,000. If you 
believe that revisions to the HMR 
relative to air packaging integrity could 
have a significant economic impact on 
small entities, please provide 
information on such impacts. 

E. Paperwork Reduction Act 
It is possible that a rulemaking action 

could impose new or revised 
information collection requirements. 

V. Regulatory Notices 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

This ANPRM is considered a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was reviewed by the 
Office of Management and Budget. This 
ANPRM is considered significant under 
the Regulatory Policies and Procedures 
of the Department of Transportation (44 
FR 11034). 

B. Regulation Identifier Number (RIN) 

A regulation identifier number (RIN) 
is assigned to each regulatory action 
listed in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. The RIN number contained in the 
heading of this document can be used 
to cross-reference this action with the 
Unified Agenda. 

Issued in Washington, DC on July 1, 2008 
under authority delegated in 49 CFR part 
106. 

Edward T. Mazzullo, 
Acting Associate Administrator for 
Hazardous Materials Safety. 
[FR Doc. E8–15372 Filed 7–3–08; 8:45 am] 

BILLING CODE 4910–60–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

[Docket No. NHTSA–2008–0124] 

RIN 2127–AK13 

Federal Motor Vehicle Safety 
Standards; Windshield Zone Intrusion 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes to 
rescind Federal Motor Vehicle Safety 
Standard (FMVSS) No. 219, 
‘‘Windshield zone intrusion.’’ This 
proposed action results from NHTSA’s 
periodic review of its regulations to 
determine whether a continuing safety 
need exists for the standard under 
review. NHTSA tentatively concludes 
that the windshield zone intrusion 
standard is no longer necessary because 
other FMVSSs are now in place to meet 
the safety need that the standard had 
addressed. 

DATES: You should submit your 
comments early enough to ensure that 
the Docket receives them not later than 
September 5, 2008. 
ADDRESSES: You may submit comments 
to the docket identified in the heading 
of this document by any of the following 
methods: 

• Federal eRulemaking Portal: go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

• Mail: DOT Docket Management 
Facility, M–30, U.S. Department of 
Transportation, West Building, Ground 
Floor, Rm. W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

• Hand Delivery or Courier: West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue, SE., between 
9 a.m. and 5 p.m. Eastern time, Monday 
through Friday, except Federal holidays. 

• Fax: (202) 493–2551. 
Regardless of how you submit your 

comments, you should use the docket 
number of this document. 

You may call the Docket Management 
Facility at 202–366–9826. 

Privacy Act: Please see the Privacy 
Act heading under Rulemaking 
Analyses and Notices. 

Instructions: For detailed instructions 
on submitting comments and additional 
information on the rulemaking process, 
see the Public Participation heading of 
the SUPPLEMENTARY INFORMATION section 

of this document. Note that all 
comments received will be posted 
without change to: http:// 
www.regulations.gov, including any 
personal information provided. 
FOR FURTHER INFORMATION CONTACT: For 
non-legal issues, you may call Mr. David 
Sutula, Office of Crashworthiness 
Standards, Light Duty Vehicle Division 
at (202) 366–3273. His fax number is 
(202) 493–2739. 

For legal issues, you may call Ms. 
Dorothy Nakama, Office of the Chief 
Counsel at (202) 366–2992. Her Fax 
number is (202) 366–3820. 

You may send mail to both of these 
officials at the following address: 
National Highway Traffic Safety 
Administration, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION: 

Periodic Review of Federal Regulations 

NHTSA has long recognized the 
importance of regularly reviewing its 
existing regulations to determine 
whether they need to be revised or 
revoked. NHTSA undertakes reviews of 
its regulations under, inter alia, the 
Department’s 1979 Regulatory Policies 
and Procedures, under Executive Order 
12866 ‘‘Regulatory Planning and 
Review,’’ and under section 610 of the 
Regulatory Flexibility Act (5 U.S.C. 
section 501 et seq.). In addition, NHTSA 
conducts reviews pursuant to internal 
operating procedures. During a periodic 
review of its regulations, NHTSA has 
identified FMVSS No. 219, Windshield 
Zone Intrusion, as a regulation that 
could possibly be removed as 
unnecessary. 

Background of FMVSS No. 219 

The purpose of FMVSS No. 219 is to 
reduce crash injuries and fatalities that 
result from occupants contacting vehicle 
components displaced near or through 
the windshield. The standard applies to 
passenger cars, multipurpose passenger 
vehicles, trucks, and buses with a gross 
vehicle weight rating of 4,536 kilograms 
(kg) (10,000 pounds) or less, except for 
forward control vehicles, walk-in van- 
type vehicles or to open-body-type 
vehicles with fold-down or removable 
windshields. The final rule establishing 
FMVSS No. 219 was published on June 
16, 1975 (40 FR 25462), and took effect 
on September 1, 1976. 

FMVSS No. 219 specifies limits on 
the displacement of vehicle parts from 
outside the occupant compartment into 
the windshield area during a 48 
kilometer per hour (km/h) (30 mile per 
hour (mph)) frontal barrier crash test. 
The standard establishes a protected 
zone at the daylight opening (DLO) 
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portion of the vehicle windshield. The 
protected zone is an area encompassing 
the width of the windshield and 
protrudes about 76 mm from the outer 
surface of the windshield. In the crash 
test, a protected zone template cut or 
formed from Styrofoam is affixed to the 
vehicle so that it delineates the 
protected zone and remains affixed 
throughout the crash test. The standard 
specifies that in a 48 km/h (30 mph) 
frontal rigid barrier crash test, no part of 
the vehicle outside the occupant 
compartment, except windshield 
molding and other components 
designed to be normally in contact with 
the windshield, shall penetrate the 
protected zone template to a depth of 
more than 6 mm (0.25 inches) and no 
such part of a vehicle shall penetrate the 
inner surface of that portion of the 
windshield, within the DLO, below the 
protected zone. The standard was 
developed to decrease the likelihood of 
injury resulting from the intrusion of a 
part of the vehicle, such as the hood, 
into the occupant compartment through 
the windshield opening, or into the 
zone slightly forward of the windshield 
aperture. 

NHTSA’s Review of FMVSS No. 219 
and Its Proposal to Rescind 

The agency has tentatively concluded 
that the safety need that FMVSS No. 219 
addresses is being met by certain other 
FMVSSs. FMVSS No. 219 was necessary 
in 1975, when NHTSA had no safety 
standard in which it specified crash 
testing to assess any hazards to which 
occupants were exposed as a result of 
such intrusion. Manufacturers 
responded to the standard to ameliorate 
windshield zone intrusions, and as a 
result there has not been a compliance 
issue with FMVSS No. 219 since shortly 
after its inception. Subsequently, in May 
2000, NHTSA issued and substantially 
enhanced FMVSS No. 208, Occupant 
Crash Protection, to incorporate an 
unbelted test of 50th percentile male 
and 5th percentile female dummies at 
40 km/h (25 mph) and a belted test of 
those two dummy sizes at 56 km/h (35 
mph). We tentatively conclude that the 
dummy performance requirements of 
FMVSS No. 208 frontal crash tests will 
reflect any blunt impact injuries due to 
zone intrusions at the windshield. 
Likewise, we tentatively conclude that 
the air bag will aid in preventing any 
lacerative injuries due to zone 
intrusions at the windshield, and so 
there is no continuing need for a 
standard to specifically assess intrusion 
hazards to occupants from vehicle 
components external to the vehicle 
compartment during a frontal crash. 

Because we believe that FMVSS No. 
219 may be testing similar aspects of 
safety as FMVSS No. 208, we are 
concerned that the former may be 
redundant of the latter standard and 
may be imposing unnecessary costs or 
burdens in the manufacture of motor 
vehicles. Moreover, FMVSS No. 113, 
Hood Latch System, requires a hood 
latch system for all hoods, and a second 
position on that system to reduce 
incidents of inadvertent hood openings 
and to help limit displacement into the 
windshield area of motor vehicle 
components during a crash. Thus, given 
both the effect of FMVSS No. 208 and 
FMVSS No. 113 in limiting windshield 
zone intrusion into the passenger area, 
we tentatively conclude that a safety 
need no longer exists to maintain 
FMVSS No. 219 as a safety standard. We 
thus propose rescinding the safety 
standard. NHTSA tentatively concludes 
that if a final rule is issued rescinding 
the standard, States would be free to 
regulate this aspect of performance 
formerly occupied by FMVSS No. 219. 
Comments are requested on these 
issues. 

Lead Time 

We propose that if the change 
proposed in this NPRM is made final, 
that it take effect 180 days after the 
publication of the final rule in the 
Federal Register. Comment is requested 
on this proposed lead time. 

Regulatory Analyses and Notices 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

This rulemaking document was not 
reviewed by the Office of Management 
and Budget under E.O. 12866, 
‘‘Regulatory Planning and Review.’’ The 
rulemaking action is also not considered 
to be significant under the Department’s 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979). 

This rulemaking would rescind 
FMVSS No. 219 Windshield Zone 
Intrusion, in order to alleviate motor 
vehicle manufacturers from 
requirements that may already be 
addressed by other Federal motor 
vehicle safety standards, notably 
FMVSS No. 208, Occupant Crash 
Protection, and FMVSS No. 113, Hood 
Latch Systems. 

Any cost savings resulting from the 
rescission of FMVSS No. 219 would be 
so minimal that the savings cannot be 
calculated. FMVSS No. 219 specifies the 
same crash test conditions as the 30 
mph test condition in FMVSS No. 208. 
When NHTSA crash tests a vehicle to 
the test conditions of FMVSS No. 208, 
the agency also assesses the vehicle’s 

compliance with FMVSS No. 219. 
NHTSA believes that vehicle 
manufacturers that conduct FMVSS No. 
208 crash testing are also 
simultaneously testing vehicles to 
FMVSS No. 219. Because manufacturers 
will continue to crash test vehicles to 
FMVSS No. 208, removing FMVSS No. 
219 would not result in a marked cost 
savings to manufacturers. Rescinding 
FMVSS No. 219 would only result in 
minimal cost savings for manufacturers 
as an assessment of the windshield zone 
intrusion would no longer have to be 
made. 

B. Executive Order 13132 (Federalism) 
NHTSA has examined today’s 

proposed rule pursuant to Executive 
Order 13132 (64 FR 43255, August 10, 
1999) and concluded that no additional 
consultation with States, local 
governments or their representatives is 
mandated beyond the rulemaking 
process. The agency has concluded that 
the proposed rule does not have 
federalism implications because the 
proposal does not have ‘‘substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.’’ 

Further, no consultation is needed to 
discuss the preemptive effect of today’s 
proposed rule. As a general matter 
NHTSA rules can have preemptive 
effect in at least two ways. First, the 
National Traffic and Motor Vehicle 
Safety Act contains an express 
preemptive provision: ‘‘When a motor 
vehicle safety standard is in effect under 
this chapter, a State or a political 
subdivision of a State may prescribe or 
continue in effect a standard applicable 
to the same aspect of performance of a 
motor vehicle or motor vehicle 
equipment only if the standard is 
identical to the standard prescribed 
under this chapter.’’ 49 U.S.C. 
30103(b)(1). This proposed rule, if made 
final, would result in regulatory relief 
for motor vehicle manufacturers, and 
would have no effect on the States or 
local governments. NHTSA tentatively 
concludes that if the agency rescinds 
FMVSS No. 219, States would be free to 
regulate this aspect of motor vehicle 
performance. 

Second, in addition to the express 
preemption noted above, the Supreme 
Court has also recognized that State 
requirements imposed on motor vehicle 
manufacturers, including sanctions 
imposed by State tort law, can stand as 
an obstacle to the accomplishment and 
execution of a NHTSA safety standard. 
When such a conflict is discerned, the 
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1 See 49 CFR 553.21. 

Supremacy Clause of the Constitution 
makes their State requirements 
unenforceable. See Geier v. American 
Honda Motor Co., 529 U.S. 861 (2000). 
NHTSA has not outlined such potential 
State requirements in today’s 
rulemaking, however, in part because 
this proposed rule, if made final, would 
rescind FMVSS No. 219. We have 
tentatively concluded that if NHTSA 
rescinds FMVSS No. 219, States would 
be free to regulate this aspect of motor 
vehicle performance. 

C. Executive Order 12988 (Civil Justice 
Reform) 

Pursuant to Executive Order 12988, 
‘‘Civil Justice Reform,’’ we have 
considered whether this proposed rule 
would have any retroactive effect. We 
conclude that it would not have such an 
effect. Under 49 U.S.C. 30103, whenever 
a Federal motor vehicle safety standard 
is in effect, a State may not adopt or 
maintain a safety standard applicable to 
the same aspect of performance which 
is not identical to the Federal standard, 
except to the extent that the State 
requirement imposes a higher level of 
performance and applies only to 
vehicles procured for the State’s use. 49 
U.S.C. 30161 sets forth a procedure for 
judicial review of final rules 
establishing, amending or revoking 
Federal motor vehicle safety standards. 
That section does not require 
submission of a petition for 
reconsideration or other administrative 
proceedings before parties may file suit 
in court. 

D. Regulatory Flexibility Act 
Pursuant to the Regulatory Flexibility 

Act (5 U.S.C. 601 et seq., as amended by 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996) whenever an agency is required to 
publish a notice of rulemaking for any 
proposed or final rule, it must prepare 
and make available for public comment, 
a regulatory flexibility analysis that 
describes the effect of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). However, no regulatory 
flexibility analysis is required if the 
head of an agency certifies the rule 
would not have a significant economic 
impact on a substantial number of small 
entities. SBREFA amended the 
Regulatory Flexibility Act to require 
Federal agencies to provide a statement 
of the factual basis for certifying that a 
rule would not have a significant 
economic impact on a substantial 
number of small entities. 

The Head of the Agency has 
considered the effects of this rulemaking 
action under the Regulatory Flexibility 

Act (5 U.S.C. 601 et seq.) and certifies 
that this proposal would not have a 
significant economic impact on a 
substantial number of small entities. 
The statement of the factual basis for the 
certification is that since NHTSA 
proposes to remove FMVSS No. 219, 
any small manufacturers of passenger 
cars, multipurpose passenger vehicles, 
trucks or buses would be provided 
regulatory relief. Accordingly, the 
agency believes that this proposal 
would at most, have a minimal 
beneficial cost effect for small business 
manufacturers of motor vehicles subject 
to FMVSS No. 219. 

E. National Environmental Policy Act 
We have analyzed this proposal for 

the purposes of the National 
Environmental Policy Act and 
determined that it would not have any 
significant impact on the quality of the 
human environment. 

F. Paperwork Reduction Act 
NHTSA has determined that, if made 

final, this proposed rule would not 
impose any ‘‘collection of information’’ 
burdens on the public, within the 
meaning of the Paperwork Reduction 
Act of 1995 (PRA). In this NPRM, we 
propose to remove FMVSS No. 219, 
which has no collection of information 
requirements associated with it. This 
rulemaking action would not impose 
any filing or recordkeeping 
requirements on any manufacturer or 
any other party. 

G. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, section 12(d) (15 U.S.C. 272) 
directs us to use voluntary consensus 
standards in our regulatory activities 
unless doing so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies, such as the Society of 
Automotive Engineers (SAE). There are 
no available and applicable voluntary 
consensus standards that we can use in 
this notice of proposed rulemaking. 

H. Unfunded Mandates Reform Act 
Section 202 of the Unfunded 

Mandates Reform Act of 1995 (UMRA) 
requires Federal agencies to prepare a 
written assessment of the costs, benefits 
and other effects of proposed or final 
rules that include a Federal mandate 

likely to result in the expenditure by 
State, local or tribal governments, in the 
aggregate, or by the private sector, of 
more than $100 million in any one year 
(adjusted for inflation with base year of 
1995). This proposal would not result in 
costs of $100 million or more to either 
State, local, or tribal governments, in the 
aggregate, or to the private sector. Thus, 
this proposal is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 

I. Plain Language 

Executive Order 12866 requires each 
agency to write all rules in plain 
language. Application of the principles 
of plain language includes consideration 
of the following questions: 
—Have we organized the material to suit 

the public’s needs? 
—Are the requirements in the rule 

clearly stated? 
—Does the rule contain technical 

language or jargon that is not clear? 
—Would a different format (grouping 

and order of sections, use of headings, 
paragraphing) make the rule easier to 
understand? 

—Would more (but shorter) sections be 
better? 

—Could we improve clarity by adding 
tables, lists, or diagrams? 

—What else could we do to make this 
rulemaking easier to understand? 
If you have any responses to these 

questions, please include them in your 
comments on this NPRM. 

J. Regulation Identifier Number (RIN) 

The Department of Transportation 
assigns a regulation identifier number 
(RIN) to each regulatory action listed in 
the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. You may use the RIN contained in 
the heading at the beginning of this 
document to find this action in the 
Unified Agenda. 

Public Participation 

How Do I Prepare and Submit 
Comments? 

Your comments must be written and 
in English. To ensure that your 
comments are correctly filed in the 
Docket, please include the docket 
number of this document in your 
comments. Your comments must not be 
more than 15 pages long.1 We 
established this limit to encourage you 
to write your primary comments in a 
concise fashion. However, you may 
attach necessary additional documents 
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2 See 49 CFR 512. 

to your comments. There is no limit on 
the length of the attachments. 

Please submit your comments by any 
of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

• Mail: Docket Management Facility, 
M–30, U.S. Department of 
Transportation, West Building, Ground 
Floor, Rm. W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

• Hand Delivery or Courier: West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue, SE., between 
9 a.m. and 5 p.m. Eastern Time, Monday 
through Friday, except Federal holidays. 

• Fax: (202) 493–2251. 
Please note that pursuant to the Data 

Quality Act, in order for substantive 
data to be relied upon and used by the 
agency, it must meet the information 
quality standards set forth in the OMB 
and DOT Data Quality Act guidelines. 
Accordingly, we encourage you to 
consult the guidelines in preparing your 
comments. OMB’s guidelines may be 
accessed at http://www.whitehouse.gov/ 
omb/fedreg/reproducible.html. DOT’s 
guidelines may be accessed at http:// 
dmses.dot.gov/submit/ 
DataQualityGuidelines.pdf. 

How Can I Be Sure That My Comments 
Were Received? 

If you submit your comments by mail 
and wish Docket Management to notify 
you upon its receipt of your comments, 
enclose a self-addressed, stamped 
postcard in the envelope containing 
your comments. Upon receiving your 
comments, Docket Management will 
return the postcard by mail. 

How Do I Submit Confidential Business 
Information? 

If you wish to submit any information 
under a claim of confidentiality, you 
should submit three copies of your 
complete submission, including the 
information you claim to be confidential 
business information, to the Chief 
Counsel, NHTSA, at the address given 
above under FOR FURTHER INFORMATION 
CONTACT. When you send a comment 
containing information claimed to be 
confidential business information, you 
should include a cover letter setting 
forth the information specified in our 
confidential business information 
regulation.2 

In addition, you should submit a 
copy, from which you have deleted the 
claimed confidential business 
information, to the Docket by one of the 
methods set forth above. 

Will the Agency Consider Late 
Comments? 

We will consider all comments 
received before the close of business on 
the comment closing date indicated 
above under DATES. To the extent 
possible, we will also consider 
comments received after that date. 
Therefore, if interested persons believe 
that any new information the agency 
places in the docket affects their 
comments, they may submit comments 
after the closing date concerning how 
the agency should consider that 
information for the final rule. 

If a comment is received too late for 
us to consider in developing a final rule 
(assuming that one is issued), we will 
consider that comment as an informal 
suggestion for future rulemaking action. 

How Can I Read the Comments 
Submitted by Other People? 

You may read the materials placed in 
the docket for this document (e.g., the 
comments submitted in response to this 
document by other interested persons) 
at any time by going to http:// 
www.regulations.gov. Follow the online 
instructions for accessing the dockets. 
You may also read the materials at the 
Docket Management Facility by going to 
the street address given above under 
ADDRESSES. The Docket Management 
Facility is open between 9 am and 5 pm 
Eastern Time, Monday through Friday, 
except Federal holidays. 

List of Subjects in 49 CFR Part 571 

Imports, Motor vehicle safety, Motor 
vehicles, Rubber and rubber products, 
Tires. 

In consideration of the foregoing, it is 
proposed that the Federal Motor Vehicle 
Safety Standards (49 CFR part 571), be 
amended as set forth below. 

PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 

1. The authority citation for part 571 
continues to read as follows: 

Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegation of authority at 
49 CFR 1.50. 

§ 571.219 [Removed] 

2. Section 571.219 is removed and 
reserved. 

Issued on: June 30, 2008. 

Stephen R. Kratzke, 
Associate Administrator for Rulemaking. 
[FR Doc. E8–15210 Filed 7–3–08; 8:45 am] 

BILLING CODE 4910–59–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 404 

[Docket No. 080227317–8741–01] 

RIN 0648–AW44 

Papahanaumokuakea Marine National 
Monument Proclamation Provisions 

AGENCIES: National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce (DOC); United 
States Fish and Wildlife Service 
(USFWS), Department of the Interior 
(DOI). 
ACTION: Proposed rule; request for 
public comments. 

SUMMARY: NOAA and the USFWS are 
proposing regulations to establish a ship 
reporting system for the 
Papahanaumokuakea Marine National 
Monument. This action would 
implement measures adopted by the 
International Maritime Organization 
requiring notification by ships passing 
through the Monument without 
interruption. A draft environmental 
assessment has been prepared for this 
proposed action pursuant to the 
National Environmental Policy Act. A 
copy of the draft environmental 
assessment is available for public 
review at http://hawaiireef.noaa.gov/ 
and comment concurrently with this 
proposed rule. 
DATES: Comments on the proposed rule 
and the draft environmental assessment 
will be accepted if received on or before 
August 6, 2008. 
ADDRESSES: Comments may be 
submitted by any of the following 
methods: 

• Federal e Rulemaking Portal: 
http://www.regulations.gov. Submit 
electronic comments via the Federal e 
Rulemaking Portal rather than by e-mail; 

• Mail: T. Aulani Wilhelm, 
Monument Superintendent (NOAA); 
6600 Kalanianaole Highway, 300, 
Honolulu, HI 96825. 

Copies of the draft environmental 
assessment may be viewed and 
downloaded at http:// 
hawaiireef.noaa.gov/. 

Paperwork burden: Submit written 
comments regarding the burden-hour 
estimates or other aspects of the 
information collection requirements 
contained in this proposed rule by e- 

VerDate Aug<31>2005 16:17 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00033 Fmt 4702 Sfmt 4702 E:\FR\FM\07JYP1.SGM 07JYP1jle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 P
R

O
P

O
S

A
LS



38376 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

mail to Diana Hynek at 
dHynek@noaa.gov. 
FOR FURTHER INFORMATION CONTACT: T. 
Aulani Wilhelm, Monument 
Superintendent (NOAA); 6600 
Kalanianaole Highway, 300, Honolulu, 
HI 96825; (808) 397–2657. 
SUPPLEMENTARY INFORMATION: 

I. Statutory and Regulatory Background 
On June 15, 2006, President Bush 

established the Northwestern Hawaiian 
Islands Marine National Monument 
(Monument) by issuing Presidential 
Proclamation 8031 (Proclamation; 71 FR 
36443, June 26, 2006) under the 
authority of the Antiquities Act (Act) 
(16 U.S.C. 431). The Proclamation 
reserves all lands and interests in lands 
owned or controlled by the Government 
of the United States in the Northwestern 
Hawaiian Islands (NWHI), including 
emergent and submerged lands and 
waters, out to a distance of 
approximately 50 nautical miles (nmi) 
from the islands. The outer boundary of 
the Monument is approximately 100 
nmi wide and extends approximately 
1200 nmi around coral islands, 
seamounts, banks, and shoals. The area 
includes the Northwestern Hawaiian 
Islands Coral Reef Ecosystem Reserve, 
the Midway Atoll National Wildlife 
Refuge/Battle of Midway National 
Memorial, and the Hawaiian Islands 
National Wildlife Refuge. The 
Monument was renamed the 
Papahanaumokuakea Marine National 
Monument by Proclamation 8112 (72 FR 
10029, February 28, 2007). 

The Proclamation provides that the 
Secretary of Commerce, through NOAA, 
has primary responsibility regarding the 
management of the marine areas of the 
Monument, in consultation with the 
Secretary of the Interior. The Secretary 
of the Interior, through the USFWS, has 
sole responsibility for management of 
the areas of the Monument that overlay 
the Midway Atoll National Wildlife 
Refuge, the Battle of Midway National 
Memorial, and the Hawaiian Islands 
National Wildlife Refuge, in 
consultation with the Secretary of 
Commerce. Further, the Proclamation 
provides that nothing in the 
Proclamation diminishes or enlarges the 
jurisdiction of the State of Hawaii. The 
Monument includes state waters, 
including the Northwestern Hawaiian 
Islands State Marine Refuge and State 
Seabird Sanctuary at Kure Atoll. The 
State currently holds the submerged and 
ceded lands of the NWHI in trust. This 
public trust is overseen by the Office of 
Hawaiian Affairs through an 
amendment to the Constitution of the 
State of Hawaii. The State of Hawaii has 

primary responsibility for managing the 
State waters of the Monument. 

In 2006 NOAA and USFWS published 
joint regulations codifying the 
provisions of the Proclamation (71 FR 
51134, August 29, 2006). With certain 
exceptions, the Proclamation and the 
joint regulations restrict access to the 
Monument to persons who have been 
issued Monument permits. Vessels that 
do not have permits cannot enter the 
Monument except for uninterrupted 
passage through the Monument and 
notice must be provided to NOAA by 
telephone, fax, or e-mail not less than 72 
hours and not more than one month 
prior to passing through the Monument. 
Notice must also be provided not more 
than twelve hours after the vessel has 
exited the Monument. All of the terms 
of the Proclamation and the regulations 
are applied in accordance with 
international law. 

The Proclamation directed the 
Secretary of State, in consultation with 
the Secretaries of Commerce and the 
Interior, to take appropriate action to 
enter into negotiations with other 
governments to make necessary 
arrangements for the protection of the 
Monument and to promote the purposes 
for which it was established. The 
Proclamation further directed the 
Secretary of State to seek the 
cooperation of other governments and 
international organizations in 
furtherance of the purposes of the 
Proclamation and consistent with 
applicable regional and multilateral 
arrangements for the protection and 
management of special marine areas. 

In April 2007 and in accordance with 
the Proclamation, the United States 
proposed to the International Maritime 
Organization (IMO), a specialized 
agency of the United Nations, that the 
Monument be designated as a 
Particularly Sensitive Sea Area (PSSA) 
to protect the attributes of the fragile 
and integrated coral reef ecosystem from 
potential hazards associated with 
international shipping activities. The 
U.S. noted in its proposal that the 
burden on international shipping by the 
proposed PSSA and its associated 
protective measures would be minimal 
while its objectives—increased maritime 
safety, protection of the fragile 
environment, preservation of cultural 
resources and areas of cultural 
importance significant to Native 
Hawaiians, as well as facilitation of the 
ability to respond to developing 
maritime emergencies—would be 
significantly furthered. PSSA 
designation had been granted previously 
to only ten marine areas globally, 
including the marine areas around the 

Florida Keys, the Great Barrier Reef, and 
the Galapagos. 

On April 3, 2008, the IMO designated 
the Monument as a PSSA. As part of the 
PSSA designation process, the IMO 
adopted U.S. proposals for associated 
protective measures consisting of (1) 
expanding and consolidating the six 
existing recommendatory Areas To Be 
Avoided (ATBA’s) in the Monument 
into four larger areas and enlarging the 
class of vessels to which they apply; and 
(2) establishing a ship reporting system 
for vessels transiting the Monument, 
which is mandatory for ships 300 gross 
tons or greater that are entering or 
departing a U.S. port or place and 
recommended for other ships. The 
system requires that ships notify the 
U.S. shore-based authority (i.e., the U.S. 
Coast Guard; NOAA will be receiving all 
messages associated with this program 
on behalf of the Coast Guard) at the time 
they begin transiting the reporting area 
and again when they exit. Notification 
is made by e-mail through the Inmarsat- 
C system or other satellite 
communication system. It is estimated 
that almost all commercial vessel traffic 
will be able to report via Inmarsat-C. 

The PSSA and associated protective 
measures were adopted to provide 
additional protection to the exceptional 
natural, cultural and historic resources 
in the Monument. Requiring vessels to 
notify NOAA upon entering the 
reporting area will help make the 
operators of these vessels aware that 
they are traveling through a fragile area 
with potential navigational hazards 
such as the extensive coral reefs found 
in many shallow areas of the 
Monument. The PSSA is now in effect, 
and the IMO has provided for an 
effective date for the associated 
protective measures of May 1, 2008. 

NOAA and USFWS are establishing 
the infrastructure that will be required 
to maintain an international ship 
reporting system and to ensure that 
information regarding PSSA designation 
will be incorporated into nautical charts 
and other information sources. This 
proposed rule would implement the 
mandatory ship reporting system as 
adopted by IMO, establish the reporting 
area using the IMO boundary 
coordinates, and publish the 
coordinates of the four ATBA’s. 

II. Summary of the Proposed 
Regulations 

These regulations would apply to 
vessels that do not have permits to enter 
the Monument and that would pass 
through the Monument without 
interruption. The regulations propose 
the following actions: 
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(1) Modify the current notification 
requirements (at 50 CFR 404.4) for 
passing through the Monument without 
interruption and add several new 
associated terms and definitions (at 
§ 404.3); 

(2) establish a reporting area around 
the Monument, extending outward ten 
nautical miles from the Monument 
boundary but excluding the ATBA’s 
within the Monument; 

(3) describe the categories of vessels 
to which the reporting requirement 
would apply; 

(4) specify the type of information 
regarding the vessel, its location, etc. 
that would be required in the e-mail to 
NOAA and would be sent in a reporting 
format that is consistent with the 
reporting system adopted by IMO; 

(5) allow for vessels that do not have 
e-mail capability to continue 
compliance with the current prior 
notification requirements; 

(6) recommend voluntary 
participation in the reporting system for 
all other vessels that are not required to 
notify NOAA; and 

(7) publish the revised boundaries of 
the four voluntary ATBA’s. 

Each of these elements of the 
proposed regulations is described 
below. 

A. Modification of Existing Notification 
Requirements 

Current Monument regulations at 50 
CFR 404.4 prohibit entry into the 
Monument except in certain situations. 
One of the exceptions is for vessels 
passing through the Monument without 
interruption. Those vessels, however, 
are currently required to provide notice 
prior to entering and after leaving the 
Monument. Notification of entry must 

be provided at least 72 hours, but no 
longer than 1 month, prior to the entry 
date. Notification of departure from the 
Monument must be provided within 12 
hours of leaving. Notification may be 
made by e-mail, telephone, or fax and 
must include the following information: 
position when making the report; vessel 
name and IMO identification number; 
name, address, and telephone number of 
owner and operator; United States Coast 
Guard documentation, state license, or 
registration number; home port; 
intended and actual route through the 
Monument; general categories of any 
hazardous cargo on board; and length of 
vessel and propulsion type (e.g., motor 
or sail). 

The proposed regulations would 
replace the current notification 
requirements for vessels that have e- 
mail capability. Vessels without e-mail 
capability would continue to provide 
notification as required currently but 
the type of information to be provided 
would be modified by these regulations 
as described below. 

The following terms would be added 
to the definitions in the regulations at 
50 CFR 404.3 to facilitate 
implementation of the proposed ship 
reporting requirements: ‘‘Areas to be 
avoided’’; ‘‘Categories of hazardous 
cargoes’’; ‘‘IMO’’; and ‘‘Reporting area.’’ 
The definitions to these terms are 
contained in the text of the proposed 
regulations. 

B. Reporting Area 
The proposed regulations would 

create a reporting area extending ten 
miles out and entirely around the 
Monument boundary. The coordinates 
of the proposed area are set forth in 
Appendix D of the proposed regulations 

and are the same as the coordinates that 
were adopted by IMO when it accepted 
the PSSA in principle and adopted the 
associated protective measures for the 
PSSA in 2007. Certain categories of 
vessels (described below) that intend to 
pass through the Monument without 
interruption would be required to e-mail 
certain information at the time they 
cross the reporting area boundary and 
again when they exit the reporting area 
after having passed through the 
Monument. 

The reporting area would not include 
the ATBA’s within the Monument. As 
such, vessels that pass through an 
ATBA while passing through the 
Monument would be required to notify 
NOAA at the time they exit the 
reporting area and enter the ATBA, and 
again when they exit the ATBA and re- 
enter the reporting area. 

There are three large areas of the 
Monument (within the reporting area) 
that are not within the IMO-designated 
ATBA’s. These breaks between the four 
ATBA’s allow for primarily north-south 
passage through the Monument. From 
west to east, these areas are in the 
following locations and are shown in 
Figure 1: between the ATBA’s extending 
around Pearl and Hermes Atoll and 
Lisianski Island; between the ATBA’s 
around Maro Reef and Gardner 
Pinnacles; and between the ATBA’s 
around Mokumanamana (Necker Island) 
and Nihoa Island. It is anticipated that 
vessels will navigate through the 
Monument via these areas. Vessels 
passing through the Monument in these 
areas would only send e-mail 
notification upon entering the reporting 
area and again upon leaving it. 
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Figure 1. Papahanaumokuakea Marine National Monument Particularly Sensitive Sea Areas, Ship Reporting 
Areas, and Areas to be Avoided 
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C. Vessels That Would Be Required To 
Provide Notification 

All vessels of the United States— 
regardless of size—would be subject to 
the proposed reporting requirements. 
All foreign vessels greater than 300 
gross tons and that are either going to or 
coming from a U.S. port or place would 
also be required to participate in the 
ship reporting system. Foreign vessels of 
any size that are heading to or coming 
from a U.S. port or place would also be 
required to provide e-mail notification if 
they experience an emergency while 
crossing through the reporting area. 
Although e-mail capability is now 
routine on vessels greater than 300 gross 
tons and is also widely used by many 
smaller vessels, vessels of the United 
States less than 300 gross tons that do 
not have e-mail capability would remain 
subject to the advanced notice reporting 
requirements currently in effect. These 
vessels would continue to be required to 
follow the current reporting process: 
provide notice by telephone, fax, or e- 
mail not less than 72 hours but not more 
than one month prior to entering the 
Monument for uninterrupted passage 
and to provide notification of departing 
the Monument within 12 hours of 
leaving. 

Vessels would not be required to 
provide notification if they operate in 
the reporting area but remain outside of 
the Monument, such as fishing vessels 
fishing outside the Monument 
boundary. However, if the operator of a 
vessel within the reporting area decides 
to cross uninterrupted through the 
Monument all of the notification 
requirements would then apply. In no 
case could the vessel lawfully pass 
through the Monument until 
notification had been provided, 
consistent with these proposed 
regulations. 

D. Specific Information and Reporting 
Format That Would Be Required for 
Entry and Exit Notifications by Vessels 
With E-mail Capability 

The information that each vessel 
would be required to submit and the 
format in which it would be submitted 
are shown in Appendix E to the 
proposed regulations. The information 
that would be provided upon entering 
the reporting area and the reporting 
format are based on and consistent with 
the reporting requirements adopted by 
IMO and would include: Vessel 
identification information (i.e., name, 
call sign, flag, IMO identification 
number); date and time of entry; 
position; true course; speed in knots and 
tenths; destination and estimated time 
of arrival; intended route through the 

reporting area; vessel draft; categories of 
hazardous cargoes on board; any vessel 
defects or deficiencies that restrict 
maneuverability or impair normal 
navigation; any pollution incident or 
goods lost overboard within the 
Monument, reporting area, or the U.S. 
EEZ; contact information for the vessel’s 
agent or owner; vessel size (length 
overall, gross tonnage) and type; and 
total number of persons on board. 
Information required when the vessel 
leaves the reporting area would include: 
Vessel identification information (i.e., 
name, call sign, flag, IMO identification 
number); date and time of exit; position; 
and any pollution incident or goods lost 
overboard within the Monument, 
reporting area, or the U.S. EEZ. 

The system that is being established 
to receive the notifications would be 
based on Inmarsat-C and NOAA would 
assume the cost associated with 
Inmarsat-C transmissions to the e-mail 
address provided under this program. 
This rule would not require a vessel to 
install or use Inmarsat-C, but NOAA 
would not assume costs associated with 
e-mail transmissions sent through other 
satellite communications systems. 

E. Specific Information and Reporting 
Format That Would Be Required for 
Entry and Exit Notifications by Vessels 
Without Onboard E-mail Capability 

Vessels of the United States less than 
300 gross tons that do not have onboard 
e-mail capability would be required to 
submit the following information not 
less than 72 hours but not more than 
one month prior to entering the 
Monument for uninterrupted passage: 
Vessel identification information (e.g., 
name, call sign, flag, IMO identification 
number); date and time of entry; 
position (as applicable); destination and 
estimated time of arrival; intended route 
through the Monument and the 
reporting area; vessel draft; categories of 
hazardous cargoes on board (as 
applicable); any vessel defects or 
deficiencies that restrict 
maneuverability or impair normal 
navigation; contact information for the 
vessel’s agent or owner; vessel size 
(length overall, gross tonnage) and type; 
and total number of persons on board. 
Upon exiting the Monument these 
vessels would be required to provide the 
following information within 12 hours 
of leaving: Vessel identification 
information (e.g., name, call sign, flag, 
IMO identification number); date and 
time of exit; position; and any pollution 
incident or goods lost overboard within 
the Monument, reporting area, or the 
U.S. EEZ. This information could be 
submitted by nonvessel-based e-mail 
(e.g., from home or office), fax, or 

telephone. Once a vessel is equipped 
with an onboard e-mail system, 
however, it would be required to 
comply with the requirements for 
vessels with that capability, and the 
reporting format shown in Appendix E 
to the regulations would be required. 

F. Voluntary Participation in the Ship 
Reporting System by All Other Vessels 

Vessels that would not be required to 
participate in the ship reporting system 
are nevertheless strongly urged to 
participate on a voluntary basis. 
Participation would help make the 
operators of these vessels aware that 
they are traveling through a fragile area 
with potential navigational hazards 
such as the extensive coral reefs found 
in many shallow areas of the 
Monument. Voluntary participation 
would increase maritime safety, 
protection of the fragile environment, 
preservation of cultural resources and 
areas of cultural importance significant 
to Native Hawaiians. Participation 
would also facilitate the ability to 
respond to developing maritime 
emergencies. 

G. Modification of the Areas To Be 
Avoided (ATBA’s) 

An ATBA is an area within which 
either navigation is particularly 
hazardous or it is exceptionally 
important to avoid casualties. As such, 
ATBA’s should be avoided by all ships, 
or certain classes of ships. While 
ATBA’s can be mandatory (i.e., vessels 
are required by applicable law to avoid 
and operate outside of the area) most are 
voluntary and vessels may travel 
through them. The IMO adopted six 
voluntary ATBA’s in the Northwestern 
Hawaiian Islands in 1980. Part of the 
action taken in 2008 by the IMO was to 
enlarge the six original ATBA’s so that 
they now connect in certain places 
resulting in four larger ATBA’s. This 
proposed rule would publish the 
coordinates of these four ATBA’s. The 
coordinates are attached to the proposed 
regulations as Appendix C. The ATBA’s 
would not be part of the reporting area 
and vessels that enter any ATBA while 
passing through the Monument without 
interruption would be required to 
provide an exit notification upon 
entering the ATBA, an entry notification 
again upon reentering the reporting 
area, and a second exit notification 
when the vessel departed the reporting 
area and the Monument on the other 
side. Thus, transiting through the 
Monument via an ATBA would require 
four reports as compared with the two 
reports required for transiting the 
Monument between the ATBA’s. 
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III. Classification 

A. National Environmental Policy Act 

A draft environmental assessment has 
been prepared to evaluate the proposed 
revisions to the reporting requirements. 
Copies are available at the address and 
Web site listed in the ADDRESSES section 
of this proposed rule. Responses to 
comments received on this proposed 
rule will be published in the final 
environmental assessment and preamble 
to the final rule. 

B. Executive Order 12866: Regulatory 
Impact 

This proposed rule has been 
determined to be not significant within 
the meaning of Executive Order 12866. 

C. Executive Order 13132: Federalism 
Assessment 

NOAA has concluded this regulatory 
action does not have federalism 
implications sufficient to warrant 
preparation of a federalism assessment 
under Executive Order 13132. 
Consistent with the intent of the 
Proclamation, however, the federal Co- 
Trustees will consult with the State of 
Hawaii, also a Monument Co-Trustee, 
on this matter. 

D. Paperwork Reduction Act 

This proposed rule would be part of 
a collection-of-information requirement 
that was approved by OMB and granted 
OMB control number 0648–0548. 

The public reporting burden for entry 
and exit notification is expected to 
average 15 minutes per response. This 
public reporting burden includes the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 

Public comment is sought regarding: 
Whether this collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; the accuracy of the 
burden estimate; ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and ways to 
minimize the burden of the collection of 
information, including through the use 
of automated collection techniques or 
other forms of information technology. 
Send comments on these or any other 
aspects of the collection of information 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230, or via e-mail at 
dHynek@noaa.gov. 

Notwithstanding any other provision 
of the law, no person is required to 
respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection of information subject 
to the requirements of the PRA, unless 
that collection of information displays a 
currently valid OMB Control Number. 

E. Regulatory Flexibility Act 
The Chief Counsel for Regulation of 

the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration (SBA) 
that this proposed rule, if adopted, 
would not have a significant economic 
impact on a substantial number of small 
entities. 

The factual basis for this certification 
is as follows: 

The proposed regulations would 
establish a ship reporting system for the 
Monument. When transiting the 
Monument, all U.S. vessels, all foreign- 
flag vessels 300 gross tons or greater that 
are going to or coming from a U.S. port 
or place, and all foreign-flag vessels of 
any size coming from a U.S. port or 
place and experiencing an emergency 
while crossing through the reporting 
area would be required to participate in 
the reporting system. Specific 
information would be required to be 
transmitted via e-mail to NOAA upon 
entry into and exit from the reporting 
area. Vessels without onboard e-mail 
capability would continue to provide 
notification as required by current 
Monument regulations at 50 CFR part 
404, though the information provided 
would be essentially the same as 
required by these regulations. 

The SBA establishes size standards 
for determining whether a U.S. entity is 
a small business. The size standards 
relevant to this proposed rulemaking 
are: finfish fishing (NAICS Code 
114111): average annual receipts of $4.0 
million or less; and deep sea freight 
transport (NAICS Code 483111): average 
employment of 500 employees or less. 
Approximately 120 U.S. fishing vessels 
are expected to be impacted by this 
rulemaking, and all are considered to be 
small entities. U.S. freight transport 
vessels are expected to be affected by 
this rulemaking, though none are 
considered to be small entities. All 
vessels without e-mail capability are 
considered to be small entities. 

The cost of the proposed regulation is 
not expected to be significant. It is 
expected that vessels transiting the 
Monument would remain outside of the 
designated ATBA’s to avoid 
navigational hazards in the ATBA’s. For 
these vessels, two e-mails would be 
required for compliance with the 
proposed rule: One upon entering the 

reporting area and one upon exiting the 
reporting area. For those vessels that 
cross into the ATBA’s, four e-mails 
would be required. Because the ATBA’s 
are not part of the reporting system, the 
vessel would enter and exit the 
reporting area twice. The cost of sending 
an e-mail varies depending on the type 
of service, the provider rates and the 
length of the message but is estimated 
to be approximately $1.75 per entry 
report e-mail sent via Inmarsat-C. The 
exit report would cost approximately 
$0.50. It would take approximately 15 
minutes or less to send each e-mail. 
Because NOAA would cover the 
monetary cost of e-mail transmissions 
using the Inmarsat-C system, this cost 
would not be accrued by any small 
entities. Entities using other e-mail 
systems, however, would bear the 
monetary cost of e-mail transmission in 
addition to the time cost. For those 
vessels without on-board e-mail 
capability, cost of compliance for 
notification prior to entry is expected to 
be the cost of a standard fax or e-mail 
charge, or would be free if the 
information is provided by telephone 
using the 1–800 number listed in the 
regulations. An exit notification made 
within 12 hours would require the use 
of a satellite telephone, the cost of 
which would be subject to rate 
variables. However, the content that 
would be conveyed is relatively brief 
and could be provided in approximately 
one minute. 

Given the minimal cost of compliance 
with this rulemaking, the impact of this 
proposed rule would not be expected to 
be significant. As a result, a regulatory 
flexibility analysis is not required and 
none has been prepared. 

IV. Request for Comments 

NOAA and USFWS request comments 
on this proposed rule amending the 
regulations published on August 29, 
2006 (71 FR 51134), particularly 
concerning the ship reporting system for 
the Papahanaumokuakea Marine 
National Monument. 

List of Subjects in 50 CFR Part 404 

Administrative practice and 
procedure, Coastal zone, Fish, Fisheries, 
Historic preservation, Intergovernmental 
relations, Marine resources, Monuments 
and memorials, Natural resources, 
Reporting and recordkeeping 
requirements, Wildlife, Wildlife refuges. 
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Dated: June 25, 2008. 
Conrad C. Lautenbacher Jr., 
Vice Admiral, U.S. Navy (Ret.), 
Undersecretary of Commerce for Oceans and 
Atmosphere. 
Lyle Laverty, 
Assistant Secretary for Fish and Wildlife and 
Parks. 

Accordingly, for the reasons set forth 
above, NOAA and USFWS propose 
amending part 404, title 50 of the Code 
of Federal Regulations as follows: 

PART 404—[AMENDED] 

1. The authority citation for part 404 
continues to read as follows: 

Authority: 16 U.S.C. 431 et seq.; 16 U.S.C. 
460k–3; 16 U.S.C. 1801 et seq.; 16 U.S.C. 
742f, 16 U.S.C. 742l, and 16 U.S.C. 668dd– 
ee; 16 U.S.C. 1361 et seq.; 16 U.S.C. 1531 et 
seq., Pub. L. No. 106–513, Sec. 6(g) (2000). 

2. In § 404.3, definitions for ‘‘Areas to 
be avoided,’’ ‘‘Categories of hazardous 
cargoes,’’ ‘‘IMO,’’ and ‘‘Reporting area’’ 
are added alphabetically as follows: 

§ 404.3 Definitions. 
Areas to be avoided means the four 

designated areas that should be avoided 
by vessels that are conducting passage 
through the Monument without 
interruption. Appendix C sets forth the 
coordinates of these areas. 
* * * * * 

Categories of hazardous cargoes 
means goods classified in the 
International Maritime Dangerous 
Goods (IMDG) Code; substances 
classified in chapter 17 of the 
International Code for the Construction 
and Equipment of Ships Carrying 
Dangerous Chemicals in Bulk (IBC 
Code) and chapter 19 of the 
International Code for the Construction 
and Equipment of Ships Carrying 
Liquefied Gases in Bulk (IGC Code); oils 
as defined in MARPOL Annex I; 
noxious liquid substances as defined in 
MARPOL Annex II; harmful substances 
as defined in MARPOL Annex III; and 
radioactive materials specified in the 
Code for the Safe Carriage of the 
Irradiated Nuclear Fuel, Plutonium and 
High-Level Radioactive Wastes in Flasks 
on Board Ships (INF Code). 
* * * * * 

IMO means the International Maritime 
Organization. 
* * * * * 

Reporting area means the area within 
the coordinates set forth in Appendix D. 
* * * * * 

3. Revise § 404.4 to read as follows: 

§ 404.4 Access to Monument. 
(a) Entering the Monument is 

prohibited and thus unlawful except: 

(1) As provided in §§ 404.8 and 404.9; 
(2) Pursuant to a permit issued under 

§§ 404.10 or 404.11; or 
(3) When conducting passage without 

interruption in accordance with 
paragraphs (b) through (f) of this 
section. 

(b) Any person passing through the 
Monument without interruption is 
subject to the prohibitions in §§ 404.5, 
404.6, and 404.7. 

(c) The following vessels passing 
through the Monument without 
interruption must participate in the ship 
reporting system as provided in 
paragraphs (d) and (e) of this section: 

(1) Vessels of the United States, 
except as provided in paragraph (f) of 
this section; 

(2) All other ships 300 gross tonnage 
or greater, entering or departing a 
United States port or place; and 

(3) All other ships in the event of an 
emergency, entering or departing a 
United States port or place. 

(d) Immediately upon entering the 
reporting area, the vessels described in 
paragraph (c) of this section must 
provide the following information by 
e-mail sent to 
nwhi.notifications@noaa.gov in the IMO 
standard reporting format and data 
syntax shown in Appendix E: 

(1) Vessel name, call sign or ship 
station identity, flag, and IMO 
identification number if applicable, and 
either Federal documentation or State 
registration number if applicable. 

(2) Date, time (UTC) and month of 
entry. 

(3) Position. 
(4) True course. 
(5) Speed in knots and tenths. 
(6) Destination and estimated time of 

arrival. 
(7) Intended route through the 

Monument and the reporting area. 
(8) Vessel draft (in meters). 
(9) Categories of hazardous cargoes on 

board. 
(10) Any vessel defects or deficiencies 

that restrict maneuverability or impair 
normal navigation. 

(11) Any pollution incident or goods 
lost overboard within the Monument, 
the reporting area, or the U.S. EEZ. 

(12) Contact information for the 
vessel’s agent or owner. 

(13) Vessel size (length overall, gross 
tonnage) and type. 

(14) Total number of persons on 
board. 

(e) Immediately upon leaving the 
reporting area, the vessels described in 
paragraph (c) of this section must 
provide the following information by 
e-mail sent to 
nwhi.notifications@noaa.gov in the IMO 
standard reporting format and data 
syntax shown in Appendix E: 

(1) Vessel name, call sign or ship 
station identity, flag, and IMO 
identification number if applicable, and 
either Federal documentation or State 
registration number if applicable. 

(2) Date, time (UTC) and month of 
exit. 

(3) Position. 
(4) Any pollution incident or goods 

lost overboard within the Monument, 
the reporting area, or the U.S. EEZ. 

(f)(1) Vessels of the United States less 
than 300 gross tonnage that are not 
equipped with onboard e-mail 
capability must provide notification of 
entry and the information described in 
paragraphs (d)(1), (2), (3) as applicable, 
(6), (7), (8), (9) as applicable, (10), (12), 
(13), and (14) of this section at least 72 
hours, but no longer than 1 month, prior 
to the entry date. Notification of 
departure from the Monument and the 
information described in paragraph (e) 
must be provided within 12 hours of 
leaving. Notification under this 
paragraph may be made by e-mail, 
telephone, or fax, by contacting: 

(i) E-mail: 
nwhi.notifications@noaa.gov; 

(ii) Telephone: 1–866–478-NWHI 
(6944); 

(iii) Fax: 1–808–397–2662. 
(2) The information must be provided 

in the IMO standard reporting format 
and data syntax shown in Appendix E. 

(g) All vessels passing through the 
Monument without interruption other 
than those described in paragraphs 
(c)(1) through (3) of this section should 
participate in the ship reporting system 
set forth in paragraphs (d) and (e) of this 
section. 

4. Add Appendix C to part 404 to read 
as follows: 

Appendix C to Part 404—Boundary 
Coordinated for Papahanaumokuakea 
Marine National Monument Areas To 
Be Avoided 

APPENDIX C—GEOGRAPHICAL 
COORDINATES—AREAS TO BE 
AVOIDED—PAPAHANAUMOKUAKEA 
MARINE NATIONAL MONUMENT 

Reference chart: United States 540, 
2008 edition; 19016, 2008 edition; 
19019, 2008 edition; 19022, 2008 
edition. 

These charts are based on World 
Geodetic System 1984 Datum (WGS–84) 
and astronomic datum. 

TABLE C–1.—KURE ATOLL, MIDWAY 
ATOLL, AND PEARL AND HERMES 
ATOLL 

Point Latitude (N) Longitude (W) 

1 ............ 27°14′.76 176°29′.87 
2 ............ 27°24′.95 177°33′.31 
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TABLE C–1.—KURE ATOLL, MIDWAY 
ATOLL, AND PEARL AND HERMES 
ATOLL—Continued 

Point Latitude (N) Longitude (W) 

3 ............ 27°35′.87 178°29′.90 
4 ............ 27°36′.64 178°33′.93 
5 ............ 27°37′.53 178°37′.32 
6 ............ 27°38′.60 178°40′.65 
7 ............ 27°39′.85 178°43′.90 
8 ............ 27°41′.28 178°47′.05 
9 ............ 27°42′.89 178°50′.10 
10 .......... 27°44′.66 178°53′.03 
11 .......... 27°46′.59 178°55′.83 
12 .......... 27°48′.67 178°58′.49 
13 .......... 27°50′.89 179°01′.00 
14 .......... 27°53′.22 179°03′.39 
15 .......... 27°55′.69 179°05′.61 
16 .......... 27°58′.29 179°07′.61 
17 .......... 28°01′.01 179°09′.47 
18 .......... 28°03′.81 179°11′.10 
19 .......... 28°06′.71 179°12′.53 
20 .......... 28°09′.67 179°13′.75 
21 .......... 28°12′.70 179°14′.75 
22 .......... 28°15′.78 179°15′.54 
23 .......... 28°18′.91 179°16′.11 
24 .......... 28°22′.04 179°16′.45 
25 .......... 28°24′.72 179°16′.56 
26 .......... 28°25′.20 179°16′.57 
27 .......... 28°25′.81 179°16′.56 
28 .......... 28°28′.35 179°16′.44 
29 .......... 28°31′.49 179°16′.10 
30 .......... 28°34′.61 179°15′.54 
31 .......... 28°37′.69 179°14′.75 
32 .......... 28°40′.71 179°13′.74 
33 .......... 28°43′.68 179°12′.54 
34 .......... 28°46′.58 179°11′.13 
35 .......... 28°49′.39 179°09′.52 
36 .......... 28°52′.11 179°07′.70 
37 .......... 28°54′.72 179°05′.70 
38 .......... 28°57′.21 179°03′.51 
39 .......... 28°59′.58 179°01′.15 
40 .......... 29°01′.81 178°58′.62 
41 .......... 29°03′.90 178°55′.93 
42 .......... 29°05′.83 178°53′.10 
43 .......... 29°07′.60 178°50′.13 
44 .......... 29°09′.21 178°47′.04 
45 .......... 29°10′.64 178°43′.84 
46 .......... 29°11′.89 178°40′.54 
47 .......... 29°12′.95 178°37′.16 
48 .......... 29°13′.82 178°33′.71 
49 .......... 29°14′.50 178°30′.21 
50 .......... 29°14′.99 178°26′.66 
51 .......... 29°15′.28 178°23′.08 
52 .......... 29°15′.36 178°19′.49 
53 .......... 29°15′.25 178°15′.90 
54 .......... 29°14′.94 178°12′.32 
55 .......... 29°14′.43 178°08′.78 
56 .......... 29°03′.47 177°12′.07 
57 .......... 29°02′.55 177°07′.29 
58 .......... 28°38′.96 175°35′.47 
59 .......... 28°38′.67 175°34′.35 
60 .......... 28°34′.91 175°19′.74 
61 .......... 28°26′.24 175°10′.65 
62 .......... 28°24′.61 175°08′.95 
63 .......... 28°24′.53 175°09′.04 
64 .......... 28°20′.09 175°04′.91 
65 .......... 28°16′.05 175°01′.92 
66 .......... 28°11′.78 174°59′.33 
67 .......... 28°07′.29 174°57′.23 
68 .......... 28°02′.63 174°55′.68 
69 .......... 27°57′.84 174°54′.62 
70 .......... 27°53′.01 174°54′.05 
71 .......... 27°48′.12 174°54′.05 
72 .......... 27°43′.28 174°54′.62 

TABLE C–1.—KURE ATOLL, MIDWAY 
ATOLL, AND PEARL AND HERMES 
ATOLL—Continued 

Point Latitude (N) Longitude (W) 

73 .......... 27°38′.48 174°55′.71 
74 .......... 27°33′.81 174°57′.32 
75 .......... 27°29′.30 174°59′.43 
76 .......... 27°25′.00 175°02′.03 
77 .......... 27°20′.93 175°05′.07 
78 .......... 27°17′.18 175°08′.59 
79 .......... 27°13′.73 175°12′.47 
80 .......... 27°10′.59 175°16′.67 
81 .......... 27°07′.88 175°21′.25 
82 .......... 27°05′.57 175°26′.09 
83 .......... 27°03′.66 175°31′.15 
84 .......... 27°02′.22 175°36′.40 
85 .......... 27°01′.29 175°41′.78 
86 .......... 27°00′.73 175°47′.22 
87 .......... 27°00′.68 175°52′.74 
88 .......... 27°01′.09 175°58′.16 
89 .......... 27°01′.99 176°03′.53 
90 .......... 27°03′.34 176°08′.81 
91 .......... 27°05′.12 176°13′.91 
92 .......... 27°07′.37 176°18′.79 
93 .......... 27°09′.98 176°23′.40 
94 .......... 27°13′.02 176°27′.74 
95 .......... 27°13′.77 176°28′.70 

TABLE C–2.—LISIANSKI ISLAND, 
LAYSAN ISLAND, MARO REEF, AND 
RAITA BANK 

Point Latitude (N) Longitude (W) 

1 ............ 26°50′.89 173°30′.79 
2 ............ 26°36′.00 171°37′.70 
3 ............ 26°35′.49 171°33′.84 
4 ............ 26°35′.10 171°30′.84 
5 ............ 26°34′.07 171°27′.50 
6 ............ 26°33′.35 171°25′.16 
7 ............ 26°14′.26 170°23′.04 
8 ............ 26°08′.69 169°48′.96 
9 ............ 26°08′.36 169°49′.03 
10 .......... 26°07′.62 169°45′.83 
11 .......... 26°06′.03 169°40′.57 
12 .......... 26°03′.97 169°35′.64 
13 .......... 26°01′.51 169°30′.91 
14 .......... 25°58′.65 169°26′.45 
15 .......... 25°55′.32 169°22′.34 
16 .......... 25°51′.67 169°18′.60 
17 .......... 25°47′.78 169°15′.19 
18 .......... 25°43′.54 169°12′.34 
19 .......... 25°39′.05 169°09′.93 
20 .......... 25°34′.37 169°08′.08 
21 .......... 25°29′.54 169°06′.76 
22 .......... 25°24′.61 169°05′.93 
23 .......... 25°19′.63 169°05′.64 
24 .......... 25°14′.65 169°05′.93 
25 .......... 25°09′.69 169°06′.66 
26 .......... 25°04′.85 169°08′.02 
27 .......... 25°00′.17 169°09′.96 
28 .......... 24°55′.66 169°12′.35 
29 .......... 24°51′.35 169°15′.14 
30 .......... 24°47′.37 169°18′.48 
31 .......... 24°43′.69 169°22′.22 
32 .......... 24°40′.34 169°26′.31 
33 .......... 24°37′.42 169°30′.78 
34 .......... 24°35′.00 169°35′.64 
35 .......... 24°33′.02 169°40′.66 
36 .......... 24°31′.34 169°45′.88 
37 .......... 24°30′.31 169°51′.08 
38 .......... 24°29′.68 169°56′.53 

TABLE C–2.—LISIANSKI ISLAND, 
LAYSAN ISLAND, MARO REEF, AND 
RAITA BANK—Continued 

Point Latitude (N) Longitude (W) 

39 .......... 24°29′.56 170°01′.81 
40 .......... 24°29′.61 170°04′.57 
41 .......... 24°35′.77 170°44′.39 
42 .......... 24°36′.29 170°47′.58 
43 .......... 24°37′.18 170°50′.37 
44 .......... 24°37′.76 170°52′.17 
45 .......... 24°56′.23 171°50′.19 
46 .......... 25°16′.61 174°24′.84 
47 .......... 25°29′.56 174°38′.45 
48 .......... 25°33′.28 174°42′.03 
49 .......... 25°37′.33 174°45′.20 
50 .......... 25°41′.68 174°47′.84 
51 .......... 25°46′.23 174°50′.05 
52 .......... 25°50′.93 174°51′.77 
53 .......... 25°55′.80 174°52′.91 
54 .......... 26°00′.71 174°53′.47 
55 .......... 26°05′.67 174°53′.61 
56 .......... 26°10′.59 174°53′.07 
57 .......... 26°15′.46 174°52′.08 
58 .......... 26°20′.20 174°50′.57 
59 .......... 26°24′.75 174°48′.44 
60 .......... 26°29′.15 174°45′.94 
61 .......... 26°33′.26 174°42′.96 
62 .......... 26°37′.11 174°39′.49 
63 .......... 26°40′.60 174°35′.63 
64 .......... 26°43′.75 174°31′.43 
65 .......... 26°46′.49 174°26′.87 
66 .......... 26°48′.90 174°22′.09 
67 .......... 26°50′.79 174°17′.03 
68 .......... 26°52′.20 174°11′.79 
69 .......... 26°53′.21 174°06′.43 
70 .......... 26°53′.74 174°00′.98 
71 .......... 26°53′.74 173°55′.48 
72 .......... 26°53′.29 173°50′.02 
73 .......... 26°52′.56 173°44′.58 
74 .......... 26°51′.85 173°39′.14 
75 .......... 26°51′.13 173°33′.69 
76 .......... 26°50′.75 173°30′.87 

TABLE C–3.—GARDNER PINNACLES, 
FRENCH FRIGATE SHOALS, AND 
NECKER ISLAND 

Point Latitude 
(N) 

Longitude 
(W) 

1 ............ 25°49′.64 167°52′.66 
2 ............ 25°49′.70 167°52′.65 
3 ............ 25°48′.99 167°48′.35 
4 ............ 25°47′.09 167°36′.72 
5 ............ 25°39′.84 167°26′.48 
6 ............ 25°35′.10 167°19′.79 
7 ............ 25°10′.43 166°45′.00 
8 ............ 24°40′.91 166°03′.36 
9 ............ 24°35′.64 165°34′.99 
10 .......... 24°23′.78 164°31′.12 
11 .......... 24°23′.59 164°31′.14 
12 .......... 24°23′.31 164°29′.74 
13 .......... 24°21′.85 164°24′.52 
14 .......... 24°20′.10 164°19′.39 
15 .......... 24°17′.75 164°14′.56 
16 .......... 24°14′.99 164°09′.97 
17 .......... 24°11′.86 164°05′.69 
18 .......... 24°08′.30 164°01′.80 
19 .......... 24°04′.48 163°58′.23 
20 .......... 24°00′.27 163°55′.22 
21 .......... 23°55′.85 163°52′.59 
22 .......... 23°51′.17 163°50′.56 
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TABLE C–3.—GARDNER PINNACLES, 
FRENCH FRIGATE SHOALS, AND 
NECKER ISLAND—Continued 

Point Latitude 
(N) 

Longitude 
(W) 

23 .......... 23°46′.33 163°48′.98 
24 .......... 23°41′.37 163°47′.99 
25 .......... 23°36′.34 163°47′.56 
26 .......... 23°31′.27 163°47′.60 
27 .......... 23°26′.27 163°48′.28 
28 .......... 23°21′.34 163°49′.50 
29 .......... 23°16′.53 163°51′.14 
30 .......... 23°11′.96 163°53′.47 
31 .......... 23°07′.54 163°56′.15 
32 .......... 23°03′.46 163°59′.38 
33 .......... 22°59′.65 164°03′.01 
34 .......... 22°56′.27 164°07′.10 
35 .......... 22°53′.22 164°11′.49 
36 .......... 22°50′.60 164°16′.18 
37 .......... 22°48′.48 164°21′.16 
38 .......... 22°46′.73 164°26′.28 
39 .......... 22°45′.49 164°31′.60 
40 .......... 22°44′.83 164°37′.03 
41 .......... 22°44′.65 164°42′.51 
42 .......... 22°44′.92 164°47′.99 
43 .......... 22°45′.11 164°49′.52 
44 .......... 22°45′.39 164°51′.48 
45 .......... 22°45′.17 164°51′.53 
46 .......... 22°50′.26 165°34′.99 
47 .......... 22°55′.50 166°19′.63 
48 .......... 22°55′.93 166°23′.32 
49 .......... 22°57′.41 166°36′.00 
50 .......... 23°03′.75 166°45′.00 
51 .......... 23°05′.48 166°47′.45 
52 .......... 24°12′.70 168°22′.86 
53 .......... 24°12′.88 168°22′.78 
54 .......... 24°16′.05 168°27′.28 
55 .......... 24°19′.15 168°31′.66 
56 .......... 24°22′.27 168°35′.95 
57 .......... 24°25′.71 168°39′.94 
58 .......... 24°29′.51 168°43′.55 
59 .......... 24°33′.67 168°46′.63 
60 .......... 24°38′.06 168°49′.29 
61 .......... 24°42′.68 168°51′.46 
62 .......... 24°47′.45 168°53′.12 
63 .......... 24°52′.34 168°54′.28 
64 .......... 24°57′.32 168°54′.82 
65 .......... 25°02′.32 168°54′.95 
66 .......... 25°07′.30 168°54′.43 
67 .......... 25°12′.19 168°53′.32 
68 .......... 25°16′.99 168°51′.76 
69 .......... 25°21′.57 168°49′.60 
70 .......... 25°25′.94 168°46′.93 
71 .......... 25°30′.09 168°43′.86 
72 .......... 25°33′.89 168°40′.42 
73 .......... 25°37′.37 168°36′.52 
74 .......... 25°40′.49 168°32′.24 
75 .......... 25°43′.24 168°27′.68 
76 .......... 25°45′.57 168°22′.82 
77 .......... 25°47′.43 168°17′.76 
78 .......... 25°48′.79 168°12′.47 
79 .......... 25°49′.72 168°07′.09 
80 .......... 25°50′.11 168°01′.62 
81 .......... 25°50′.18 168°00′.09 

TABLE C–4.—NIHOA ISLAND 

Point Latitude (N) Longitude (W) 

1 ............ 23°52′.82 161°44′.54 
2 ............ 23°52′.10 161°41′.20 
3 ............ 23°51′.18 161°37′.92 
4 ............ 23°50′.08 161°34′.71 

TABLE C–4.—NIHOA ISLAND— 
Continued 

Point Latitude (N) Longitude (W) 

5 ............ 23°48′.79 161°31′.58 
6 ............ 23°47′.33 161°28′.55 
7 ............ 23°45′.69 161°25′.62 
8 ............ 23°43′.88 161°22′.81 
9 ............ 23°41′.92 161°20′.13 
10 .......... 23°39′.80 161°17′.60 
11 .......... 23°37′.54 161°15′.21 
12 .......... 23°35′.14 161°12′.99 
13 .......... 23°32′.62 161°10′.93 
14 .......... 23°29′.99 161°09′.05 
15 .......... 23°27′.25 161°07′.35 
16 .......... 23°24′.42 161°05′.85 
17 .......... 23°21′.51 161°04′.54 
18 .......... 23°18′.52 161°03′.43 
19 .......... 23°15′.48 161°02′.53 
20 .......... 23°12′.39 161°01′.84 
21 .......... 23°09′.27 161°01′.35 
22 .......... 23°06′.13 161°01′.09 
23 .......... 23°02′.97 161°01′.03 
24 .......... 22°59′.82 161°01′.19 
25 .......... 22°56′.69 161°01′.57 
26 .......... 22°53′.58 161°02′.15 
27 .......... 22°50′.51 161°02′.95 
28 .......... 22°47′.50 161°03′.95 
29 .......... 22°44′.55 161°05′.15 
30 .......... 22°41′.67 161°06′.54 
31 .......... 22°38′.88 161°08′.13 
32 .......... 22°36′.19 161°09′.90 
33 .......... 22°33′.61 161°11′.85 
34 .......... 22°31′.14 161°13′.97 
35 .......... 22°28′.81 161°16′.25 
36 .......... 22°26′.61 161°18′.69 
37 .......... 22°24′.56 161°21′.26 
38 .......... 22°22′.66 161°23′.97 
39 .......... 22°20′.92 161°26′.80 
40 .......... 22°19′.35 161°29′.74 
41 .......... 22°17′.95 161°32′.78 
42 .......... 22°16′.73 161°35′.90 
43 .......... 22°15′.70 161°39′.10 
44 .......... 22°14′.85 161°42′.37 
45 .......... 22°14′.20 161°45′.68 
46 .......... 22°13′.73 161°49′.03 
47 .......... 22°13′.47 161°52′.41 
48 .......... 22°13′.40 161°55′.80 
49 .......... 22°13′.53 161°59′.18 
50 .......... 22°13′.85 162°02′.55 
51 .......... 22°14′.31 162°05′.45 
52 .......... 22°14′.37 162°05′.89 
53 .......... 22°14′.59 162°06′.88 
54 .......... 22°15′.87 162°12′.18 
55 .......... 22°17′.70 162°17′.31 
56 .......... 22°19′.97 162°22′.20 
57 .......... 22°22′.73 162°26′.84 
58 .......... 22°25′.88 162°31′.15 
59 .......... 22°29′.41 162°35′.09 
60 .......... 22°33′.28 162°38′.61 
61 .......... 22°37′.47 162°41′.72 
62 .......... 22°41′.93 162°44′.34 
63 .......... 22°46′.63 162°46′.47 
64 .......... 22°51′.48 162°48′.05 
65 .......... 22°56′.46 162°49′.09 
66 .......... 23°01′.50 162°49′.58 
67 .......... 23°06′.58 162°49′.49 
68 .......... 23°11′.61 162°48′.89 
69 .......... 23°16′.57 162°47′.70 
70 .......... 23°21′.36 162°45′.98 
71 .......... 23°26′.02 162°43′.75 
72 .......... 23°30′.40 162°41′.01 
73 .......... 23°34′.51 162°37′.83 
74 .......... 23°38′.26 162°34′.18 
75 .......... 23°41′.69 162°30′.18 

TABLE C–4.—NIHOA ISLAND— 
Continued 

Point Latitude (N) Longitude (W) 

76 .......... 23°44′.72 162°25′.79 
77 .......... 23°47′.36 162°21′.11 
78 .......... 23°49′.55 162°16′.16 
79 .......... 23°51′.24 162°10′.99 
80 .......... 23°52′.44 162°05′.63 
81 .......... 23°53′.14 162°00′.25 
82 .......... 23°53′.36 161°54′.75 
83 .......... 23°53′.09 161°49′.28 
84 .......... 23°52′.82 161°47′.09 
85 .......... 23°52′.39 161°44′.67 

5. Add Appendix D to Part 404 to read 
as follows: 

Appendix D to Part 404—Boundary 
Coordinates for Papahanaumokuakea 
Marine National Monument Ship 
Reporting Area 

APPENDIX D—GEOGRAPHICAL 
COORDINATES—SHIP REPORTING 
AREA—PAPAHANAUMOKUAKEA 
MARINE NATIONAL MONUMENT 

Reference chart: United States 540, 
2008 edition; 19016, 2008 edition; 
19019, 2008 edition; 19022, 2008 
edition. 

These charts are based on World 
Geodetic System 1984 Datum (WGS–84) 
and astronomic datum. 

TABLE D–1.—OUTER BOUNDARY 

Point Latitude (N) Longitude (W) 

1 ............ 29°25′.47 178°16′.97 
2 ............ 28°43′.73 175°13′.84 
3 ............ 27°00′.77 173°25′.78 
4 ............ 26°44′.91 171°28′.07 
5 ............ 26°24′.23 170°20′.59 
6 ............ 25°56′.43 167°32′.10 
7 ............ 24°50′.20 165°58′.69 
8 ............ 24°05′.52 161°56′.86 
9 ............ 24°05′.29 161°56′.62 
10 .......... 24°04′.37 161°51′.53 
11 .......... 24°03′.44 161°46′.45 
12 .......... 24°02′.41 161°41′.39 
13 .......... 24°01′.31 161°36′.35 
14 .......... 23°59′.68 161°31′.55 
15 .......... 23°57′.85 161°26′.85 
16 .......... 23°55′.54 161°22′.31 
17 .......... 23°52′.96 161°17′.92 
18 .......... 23°50′.12 161°13′.72 
19 .......... 23°46′.94 161°10′.08 
20 .......... 23°43′.49 161°06′.47 
21 .......... 23°39′.71 161°03′.09 
22 .......... 23°35′.72 161°00′.14 
23 .......... 23°31′.59 160°57′.46 
24 .......... 23°27′.32 160°55′.23 
25 .......... 23°22′.74 160°53′.71 
26 .......... 23°18′.29 160°52′.17 
27 .......... 23°13′.57 160°51′.04 
28 .......... 23°08′.68 160°50′.46 
29 .......... 23°03′.70 160°50′.17 
30 .......... 22°58′.67 160°50′.35 
31 .......... 22°53′.84 160°51′.04 
32 .......... 22°49′.11 160°52′.20 
33 .......... 22°44′.46 160°53′.56 
34 .......... 22°40′.03 160°55′.52 

VerDate Aug<31>2005 16:17 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00041 Fmt 4702 Sfmt 4702 E:\FR\FM\07JYP1.SGM 07JYP1jle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 P
R

O
P

O
S

A
LS



38384 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

TABLE D–1.—OUTER BOUNDARY— 
Continued 

Point Latitude (N) Longitude (W) 

35 .......... 22°35′.73 160°57′.68 
36 .......... 22°31′.54 161°00′.25 
37 .......... 22°27′.57 161°03′.23 
38 .......... 22°23′.76 161°06′.64 
39 .......... 22°20′.24 161°10′.23 
40 .......... 22°17′.02 161°14′.13 
41 .......... 22°14′.04 161°18′.34 
42 .......... 22°11′.35 161°22′.80 
43 .......... 22°09′.19 161°27′.45 
44 .......... 22°07′.29 161°32′.11 
45 .......... 22°05′.87 161°36′.94 
46 .......... 22°04′.62 161°41′.89 
47 .......... 22°03′.94 161°47′.09 
48 .......... 22°03′.41 161°52′.36 
49 .......... 22°03′.41 161°57′.51 
50 .......... 22°03′.82 162°02′.83 
51 .......... 22°04′.49 162°08′.04 
52 .......... 22°05′.43 162°13′.12 
53 .......... 22°05′.97 162°16′.41 
54 .......... 22°06′.29 162°16′.85 
55 .......... 22°34′.57 164°47′.27 
56 .......... 22°47′.60 166°38′.23 
57 .......... 24°03′.82 168°27′.91 
58 .......... 24°25′.76 170°45′.39 
59 .......... 24°46′.54 171°53′.03 
60 .......... 25°07′.60 174°28′.71 
61 .......... 27°05′.82 176°35′.51 
62 .......... 27°27′.32 178°38′.66 
63 .......... 27°28′.93 178°43′.56 
64 .......... 27°30′.64 178°48′.40 
65 .......... 27°32′.74 178°52′.96 
66 .......... 27°35′.06 178°57′.30 
67 .......... 27°37′.89 179°01′.49 
68 .......... 27°40′.90 179°05′.60 
69 .......... 27°44′.17 179°09′.41 
70 .......... 27°47′.74 179°12′.85 
71 .......... 27°51′.45 179°16′.00 
72 .......... 27°55′.32 179°18′.82 
73 .......... 27°59′.33 179°21′.13 
74 .......... 28°03′.49 179°23′.15 
75 .......... 28°07′.82 179°24′.76 
76 .......... 28°12′.31 179°26′.18 
77 .......... 28°16′.95 179°27′.05 
78 .......... 28°21′.61 179°27′.63 
79 .......... 28°26′.18 179°27′.77 
80 .......... 28°30′.87 179°27′.48 
81 .......... 28°35′.61 179°26′.95 
82 .......... 28°40′.09 179°25′.75 
83 .......... 28°44′.46 179°24′.31 
84 .......... 28°48′.70 179°22′.50 
85 .......... 28°52′.81 179°20′.43 
86 .......... 28°56′.71 179°17′.77 
87 .......... 29°00′.58 179°14′.92 
88 .......... 29°04′.18 179°11′.69 
89 .......... 29°07′.62 179°08′.20 
90 .......... 29°10′.86 179°04′.37 
91 .......... 29°13′.76 179°00′.21 
92 .......... 29°16′.24 178°55′.78 
93 .......... 29°18′.51 178°51′.26 
94 .......... 29°20′.45 178°46′.50 
95 .......... 29°22′.26 178°41′.67 
96 .......... 29°23′.52 178°36′.64 
97 .......... 29°24′.53 178°31′.54 
98 .......... 29°25′.16 178°26′.31 
99 .......... 29°25′.42 178°20′.92 
100 ........ 29°25′.29 178°16′.70 

TABLE D–2.—INNER BOUNDARY 
AROUND KURE ATOLL, MIDWAY 
ATOLL, AND PEARL AND HERMES 
ATOLL 

Point Latitude (N) Longitude (W) 

1 ............ 27°14′.76 176°29′.87 
2 ............ 27°24′.95 177°33′.31 
3 ............ 27°35′.87 178°29′.90 
4 ............ 27°36′.64 178°33′.93 
5 ............ 27°37′.53 178°37′.32 
6 ............ 27°38′.60 178°40′.65 
7 ............ 27°39′.85 178°43′.90 
8 ............ 27°41′.28 178°47′.05 
9 ............ 27°42′.89 178°50′.10 
10 .......... 27°44′.66 178°53′.03 
11 .......... 27°46′.59 178°55′.83 
12 .......... 27°48′.67 178°58′.49 
13 .......... 27°50′.89 179°01′.00 
14 .......... 27°53′.22 179°03′.39 
15 .......... 27°55′.69 179°05′.61 
16 .......... 27°58′.29 179°07′.61 
17 .......... 28°01′.01 179°09′.47 
18 .......... 28°03′.81 179°11′.10 
19 .......... 28°06′.71 179°12′.53 
20 .......... 28°09′.67 179°13′.75 
21 .......... 28°12′.70 179°14′.75 
22 .......... 28°15′.78 179°15′.54 
23 .......... 28°18′.91 179°16′.11 
24 .......... 28°22′.04 179°16′.45 
25 .......... 28°24′.72 179°16′.56 
26 .......... 28°25′.20 179°16′.57 
27 .......... 28°25′.81 179°16′.56 
28 .......... 28°28′.35 179°16′.44 
29 .......... 28°31′.49 179°16′.10 
30 .......... 28°34′.61 179°15′.54 
31 .......... 28°37′.69 179°14′.75 
32 .......... 28°40′.71 179°13′.74 
33 .......... 28°43′.68 179°12′.54 
34 .......... 28°46′.58 179°11′.13 
35 .......... 28°49′.39 179°09′.52 
36 .......... 28°52′.11 179°07′.70 
37 .......... 28°54′.72 179°05′.70 
38 .......... 28°57′.21 179°03′.51 
39 .......... 28°59′.58 179°01′.15 
40 .......... 29°01′.81 178°58′.62 
41 .......... 29°03′.90 178°55′.93 
42 .......... 29°05′.83 178°53′.10 
43 .......... 29°07′.60 178°50′.13 
44 .......... 29°09′.21 178°47′.04 
45 .......... 29°10′.64 178°43′.84 
46 .......... 29°11′.89 178°40′.54 
47 .......... 29°12′.95 178°37′.16 
48 .......... 29°13′.82 178°33′.71 
49 .......... 29°14′.50 178°30′.21 
50 .......... 29°14′.99 178°26′.66 
51 .......... 29°15′.28 178°23′.08 
52 .......... 29°15′.36 178°19′.49 
53 .......... 29°15′.25 178°15′.90 
54 .......... 29°14′.94 178°12′.32 
55 .......... 29°14′.43 178°08′.78 
56 .......... 29°03′.47 177°12′.07 
57 .......... 29°02′.55 177°07′.29 
58 .......... 28°38′.96 175°35′.47 
59 .......... 28°38′.67 175°34′.35 
60 .......... 28°34′.91 175°19′.74 
61 .......... 28°26′.24 175°10′.65 
62 .......... 28°24′.61 175°08′.95 
63 .......... 28°24′.53 175°09′.04 
64 .......... 28°20′.09 175°04′.91 
65 .......... 28°16′.05 175°01′.92 
66 .......... 28°11′.78 174°59′.33 
67 .......... 28°07′.29 174°57′.23 
68 .......... 28°02′.63 174°55′.68 

TABLE D–2.—INNER BOUNDARY 
AROUND KURE ATOLL, MIDWAY 
ATOLL, AND PEARL AND HERMES 
ATOLL—Continued 

Point Latitude (N) Longitude (W) 

69 .......... 27°57′.84 174°54′.62 
70 .......... 27°53′.01 174°54′.05 
71 .......... 27°48′.12 174°54′.05 
72 .......... 27°43′.28 174°54′.62 
73 .......... 27°38′.48 174°55′.71 
74 .......... 27°33′.81 174°57′.32 
75 .......... 27°29′.30 174°59′.43 
76 .......... 27°25′.00 175°02′.03 
77 .......... 27°20′.93 175°05′.07 
78 .......... 27°17′.18 175°08′.59 
79 .......... 27°13′.73 175°12′.47 
80 .......... 27°10′.59 175°16′.67 
81 .......... 27°07′.88 175°21′.25 
82 .......... 27°05′.57 175°26′.09 
83 .......... 27°03′.66 175°31′.15 
84 .......... 27°02′.22 175°36′.40 
85 .......... 27°01′.29 175°41′.78 
86 .......... 27°00′.73 175°47′.22 
87 .......... 27°00′.68 175°52′.74 
88 .......... 27°01′.09 175°58′.16 
89 .......... 27°01′.99 176°03′.53 
90 .......... 27°03′.34 176°08′.81 
91 .......... 27°05′.12 176°13′.91 
92 .......... 27°07′.37 176°18′.79 
93 .......... 27°09′.98 176°23′.40 
94 .......... 27°13′.02 176°27′.74 
95 .......... 27°13′.77 176°28′.70 

TABLE D–3.—INNER BOUNDARY 
AROUND LISIANSKI ISLAND, LAYSAN 
ISLAND, MARO REEF, AND RAITA 
BANK 

Point Latitude (N) Longitude (W) 

1 ............ 26°50′.89 173°30′.79 
2 ............ 26°36′.00 171°37′.70 
3 ............ 26°35′.49 171°33′.84 
4 ............ 26°35′.10 171°30′.84 
5 ............ 26°34′.07 171°27′.50 
6 ............ 26°33′.35 171°25′.16 
7 ............ 26°14′.26 170°23′.04 
8 ............ 26°08′.69 169°48′.96 
9 ............ 26°08′.36 169°49′.03 
10 .......... 26°07′.62 169°45′.83 
11 .......... 26°06′.03 169°40′.57 
12 .......... 26°03′.97 169°35′.64 
13 .......... 26°01′.51 169°30′.91 
14 .......... 25°58′.65 169°26′.45 
15 .......... 25°55′.32 169°22′.34 
16 .......... 25°51′.67 169°18′.60 
17 .......... 25°47′.78 169°15′.19 
18 .......... 25°43′.54 169°12′.34 
19 .......... 25°39′.05 169°09′.93 
20 .......... 25°34′.37 169°08′.08 
21 .......... 25°29′.54 169°06′.76 
22 .......... 25°24′.61 169°05′.93 
23 .......... 25°19′.63 169°05′.64 
24 .......... 25°14′.65 169°05′.93 
25 .......... 25°09′.69 169°06′.66 
26 .......... 25°04′.85 169°08′.02 
27 .......... 25°00′.17 169°09′.96 
28 .......... 24°55′.66 169°12′.35 
29 .......... 24°51′.35 169°15′.14 
30 .......... 24°47′.37 169°18′.48 
31 .......... 24°43′.69 169°22′.22 
32 .......... 24°40′.34 169°26′.31 
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TABLE D–3.—INNER BOUNDARY 
AROUND LISIANSKI ISLAND, LAYSAN 
ISLAND, MARO REEF, AND RAITA 
BANK—Continued 

Point Latitude (N) Longitude (W) 

33 .......... 24°37′.42 169°30′.78 
34 .......... 24°35′.00 169°35′.64 
35 .......... 24°33′.02 169°40′.66 
36 .......... 24°31′.34 169°45′.88 
37 .......... 24°30′.31 169°51′.08 
38 .......... 24°29′.68 169°56′.53 
39 .......... 24°29′.56 170°01′.81 
40 .......... 24°29′.61 170°04′.57 
41 .......... 24°35′.77 170°44′.39 
42 .......... 24°36′.29 170°47′.58 
43 .......... 24°37′.18 170°50′.37 
44 .......... 24°37′.76 170°52′.17 
45 .......... 24°56′.23 171°50′.19 
46 .......... 25°16′.61 174°24′.84 
47 .......... 25°29′.56 174°38′.45 
48 .......... 25°33′.28 174°42′.03 
49 .......... 25°37′.33 174°45′.20 
50 .......... 25°41′.68 174°47′.84 
51 .......... 25°46′.23 174°50′.05 
52 .......... 25°50′.93 174°51′.77 
53 .......... 25°55′.80 174°52′.91 
54 .......... 26°00′.71 174°53′.47 
55 .......... 26°05′.67 174°53′.61 
56 .......... 26°10′.59 174°53′.07 
57 .......... 26°15′.46 174°52′.08 
58 .......... 26°20′.20 174°50′.57 
59 .......... 26°24′.75 174°48′.44 
60 .......... 26°29′.15 174°45′.94 
61 .......... 26°33′.26 174°42′.96 
62 .......... 26°37′.11 174°39′.49 
63 .......... 26°40′.60 174°35′.63 
64 .......... 26°43′.75 174°31′.43 
65 .......... 26°46′.49 174°26′.87 
66 .......... 26°48′.90 174°22′.09 
67 .......... 26°50′.79 174°17′.03 
68 .......... 26°52′.20 174°11′.79 
69 .......... 26°53′.21 174°06′.43 
70 .......... 26°53′.74 174°00′.98 
71 .......... 26°53′.74 173°55′.48 
72 .......... 26°53′.29 173°50′.02 
73 .......... 26°52′.56 173°44′.58 
74 .......... 26°51′.85 173°39′.14 
75 .......... 26°51′.13 173°33′.69 
76 .......... 26°50′.75 173°30′.87 

TABLE D–4.—INNER BOUNDARY 
AROUND GARDNER PINNACLES, 
FRENCH FRIGATE SHOALS, AND 
NECKER ISLAND 

Point Latitude (N) Longitude (W) 

1 ............ 25°49′.64 167°52′.66 
2 ............ 25°49′.70 167°52′.65 
3 ............ 25°48′.99 167°48′.35 
4 ............ 25°47′.09 167°36′.72 
5 ............ 25°39′.84 167°26′.48 
6 ............ 25°35′.10 167°19′.79 
7 ............ 25°10′.43 166°45′.00 
8 ............ 24°40′.91 166°03′.36 
9 ............ 24°35′.64 165°34′.99 
10 .......... 24°23′.78 164°31′.12 
11 .......... 24°23′.59 164°31′.14 
12 .......... 24°23′.31 164°29′.74 
13 .......... 24°21′.85 164°24′.52 
14 .......... 24°20′.10 164°19′.39 
15 .......... 24°17′.75 164°14′.56 

TABLE D–4.—INNER BOUNDARY 
AROUND GARDNER PINNACLES, 
FRENCH FRIGATE SHOALS, AND 
NECKER ISLAND—Continued 

Point Latitude (N) Longitude (W) 

16 .......... 24°14′.99 164°09′.97 
17 .......... 24°11′.86 164°05′.69 
18 .......... 24°08′.30 164°01′.80 
19 .......... 24°04′.48 163°58′.23 
20 .......... 24°00′.27 163°55′.22 
21 .......... 23°55′.85 163°52′.59 
22 .......... 23°51′.17 163°50′.56 
23 .......... 23°46′.33 163°48′.98 
24 .......... 23°41′.37 163°47′.99 
25 .......... 23°36′.34 163°47′.56 
26 .......... 23°31′.27 163°47′.60 
27 .......... 23°26′.27 163°48′.28 
28 .......... 23°21′.34 163°49′.50 
29 .......... 23°16′.53 163°51′.14 
30 .......... 23°11′.96 163°53′.47 
31 .......... 23°07′.54 163°56′.15 
32 .......... 23°03′.46 163°59′.38 
33 .......... 22°59′.65 164°03′.01 
34 .......... 22°56′.27 164°07′.10 
35 .......... 22°53′.22 164°11′.49 
36 .......... 22°50′.60 164°16′.18 
37 .......... 22°48′.48 164°21′.16 
38 .......... 22°46′.73 164°26′.28 
39 .......... 22°45′.49 164°31′.60 
40 .......... 22°44′.83 164°37′.03 
41 .......... 22°44′.65 164°42′.51 
42 .......... 22°44′.92 164°47′.99 
43 .......... 22°45′.11 164°49′.52 
44 .......... 22°45′.39 164°51′.48 
45 .......... 22°45′.17 164°51′.53 
46 .......... 22°50′.26 165°34′.99 
47 .......... 22°55′.50 166°19′.63 
48 .......... 22°55′.93 166°23′.32 
49 .......... 22°57′.41 166°36′.00 
50 .......... 23°03′.75 166°45′.00 
51 .......... 23°05′.48 166°47′.45 
52 .......... 24°12′.70 168°22′.86 
53 .......... 24°12′.88 168°22′.78 
54 .......... 24°16′.05 168°27′.28 
55 .......... 24°19′.15 168°31′.66 
56 .......... 24°22′.27 168°35′.95 
57 .......... 24°25′.71 168°39′.94 
58 .......... 24°29′.51 168°43′.55 
59 .......... 24°33′.67 168°46′.63 
60 .......... 24°38′.06 168°49′.29 
61 .......... 24°42′.68 168°51′.46 
62 .......... 24°47′.45 168°53′.12 
63 .......... 24°52′.34 168°54′.28 
64 .......... 24°57′.32 168°54′.82 
65 .......... 25°02′.32 168°54′.95 
66 .......... 25°07′.30 168°54′.43 
67 .......... 25°12′.19 168°53′.32 
68 .......... 25°16′.99 168°51′.76 
69 .......... 25°21′.57 168°49′.60 
70 .......... 25°25′.94 168°46′.93 
71 .......... 25°30′.09 168°43′.86 
72 .......... 25°33′.89 168°40′.42 
73 .......... 25°37′.37 168°36′.52 
74 .......... 25°40′.49 168°32′.24 
75 .......... 25°43′.24 168°27′.68 
76 .......... 25°45′.57 168°22′.82 
77 .......... 25°47′.43 168°17′.76 
78 .......... 25°48′.79 168°12′.47 
79 .......... 25°49′.72 168°07′.09 
80 .......... 25°50′.11 168°01′.62 
81 .......... 25°50′.18 168°00′.09 

TABLE D–5.—INNER BOUNDARY 
AROUND NIHOA ISLAND 

Point Latitude (N) Longitude (W) 

1 ............ 23°52′.82 161°44′.54 
2 ............ 23°52′.10 161°41′.20 
3 ............ 23°51′.18 161°37′.92 
4 ............ 23°50′.08 161°34′.71 
5 ............ 23°48′.79 161°31′.58 
6 ............ 23°47′.33 161°28′.55 
7 ............ 23°45′.69 161°25′.62 
8 ............ 23°43′.88 161°22′.81 
9 ............ 23°41′.92 161°20′.13 
10 .......... 23°39′.80 161°17′.60 
11 .......... 23°37′.54 161°15′.21 
12 .......... 23°35′.14 161°12′.99 
13 .......... 23°32′.62 161°10′.93 
14 .......... 23°29′.99 161°09′.05 
15 .......... 23°27′.25 161°07′.35 
16 .......... 23°24′.42 161°05′.85 
17 .......... 23°21′.51 161°04′.54 
18 .......... 23°18′.52 161°03′.43 
19 .......... 23°15′.48 161°02′.53 
20 .......... 23°12′.39 161°01′.84 
21 .......... 23°09′.27 161°01′.35 
22 .......... 23°06′.13 161°01′.09 
23 .......... 23°02′.97 161°01′.03 
24 .......... 22°59′.82 161°01′.19 
25 .......... 22°56′.69 161°01′.57 
26 .......... 22°53′.58 161°02′.15 
27 .......... 22°50′.51 161°02′.95 
28 .......... 22°47′.50 161°03′.95 
29 .......... 22°44′.55 161°05′.15 
30 .......... 22°41′.67 161°06′.54 
31 .......... 22°38′.88 161°08′.13 
32 .......... 22°36′.19 161°09′.90 
33 .......... 22°33′.61 161°11′.85 
34 .......... 22°31′.14 161°13′.97 
35 .......... 22°28′.81 161°16′.25 
36 .......... 22°26′.61 161°18′.69 
37 .......... 22°24′.56 161°21′.26 
38 .......... 22°22′.66 161°23′.97 
39 .......... 22°20′.92 161°26′.80 
40 .......... 22°19′.35 161°29′.74 
41 .......... 22°17′.95 161°32′.78 
42 .......... 22°16′.73 161°35′.90 
43 .......... 22°15′.70 161°39′.10 
44 .......... 22°14′.85 161°42′.37 
45 .......... 22°14′.20 161°45′.68 
46 .......... 22°13′.73 161°49′.03 
47 .......... 22°13′.47 161°52′.41 
48 .......... 22°13′.40 161°55′.80 
49 .......... 22°13′.53 161°59′.18 
50 .......... 22°13′.85 162°02′.55 
51 .......... 22°14′.31 162°05′.45 
52 .......... 22°14′.37 162°05′.89 
53 .......... 22°14′.59 162°06′.88 
54 .......... 22°15′.87 162°12′.18 
55 .......... 22°17′.70 162°17′.31 
56 .......... 22°19′.97 162°22′.20 
57 .......... 22°22′.73 162°26′.84 
58 .......... 22°25′.88 162°31′.15 
59 .......... 22°29′.41 162°35′.09 
60 .......... 22°33′.28 162°38′.61 
61 .......... 22°37′.47 162°41′.72 
62 .......... 22°41′.93 162°44′.34 
63 .......... 22°46′.63 162°46′.47 
64 .......... 22°51′.48 162°48′.05 
65 .......... 22°56′.46 162°49′.09 
66 .......... 23°01′.50 162°49′.58 
67 .......... 23°06′.58 162°49′.49 
68 .......... 23°11′.61 162°48′.89 
69 .......... 23°16′.57 162°47′.70 
70 .......... 23°21′.36 162°45′.98 
71 .......... 23°26′.02 162°43′.75 
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TABLE D–5.—INNER BOUNDARY 
AROUND NIHOA ISLAND—Continued 

Point Latitude (N) Longitude (W) 

72 .......... 23°30′.40 162°41′.01 
73 .......... 23°34′.51 162°37′.83 
74 .......... 23°38′.26 162°34′.18 
75 .......... 23°41′.69 162°30′.18 
76 .......... 23°44′.72 162°25′.79 
77 .......... 23°47′.36 162°21′.11 
78 .......... 23°49′.55 162°16′.16 
79 .......... 23°51′.24 162°10′.99 
80 .......... 23°52′.44 162°05′.63 
81 .......... 23°53′.14 162°00′.25 
82 .......... 23°53′.36 161°54′.75 
83 .......... 23°53′.09 161°49′.28 

TABLE D–5.—INNER BOUNDARY 
AROUND NIHOA ISLAND—Continued 

Point Latitude (N) Longitude (W) 

84 .......... 23°52′.82 161°47′.09 
85 .......... 23°52′.39 161°44′.67 

6. Add Appendix E to Part 404 to read 
as follows: 

Appendix E to Part 404—Content and 
Syntax for Papahanaumokuakea Ship 
Reporting System 

Immediately upon crossing the reporting 
area boundary, notification should be sent as 

a direct e-mail to 
nwhi.notifications@noaa.gov in the 
prescribed format and data syntax shown. 
Use of batch message routing services which 
may delay receipt of a report should not be 
used. Failure to follow the exact format (e.g., 
extra information, extraneous characters, or 
double spacing) may cause the automated 
computer system to reject your report. Note: 
Report transmission costs via INMARSAT–C 
will be assumed by NOAA. 

E.1 Entry Notification Format 

Immediately upon entering the Reporting 
Area, vessels required to participate must 
provide the following information. 

TABLE E.1.—INFORMATION REQUIRED FOR ENTRY NOTIFICATION 

Telegraphy Function Information required Example field text 

System identifier ... CORAL SHIPREP // ............................................................ CORAL SHIPREP// 
A .............................. Ship ....................... Vessel name / call sign / flag / IMO number / Federal doc-

umentation or State registration number if applicable //.
A/OCEAN VOYAGER/C5FU8/BAHA-

MAS/IMO 9359165// 
B .............................. Date, time (UTC), 

and month of 
entry.

A 6-digit group giving day of month (first two digits), hours 
and minutes (last four digits) in coordinated universal 
time, suffixed by the letter Z (indicating time in UTC), 
and three letters indicating month //.

B/271107Z DEC// 

C .............................. Position ................. A 4-digit group giving latitude in degrees and minutes, 
suffixed with the letter N (indicating north), followed by a 
single / , and a 5-digit group giving longitude in degrees 
and minutes, suffixed with the letter W (indicating west) 
// [Report in the World Geodetic System 1984 Datum 
(WGS–84)].

C/2728N/17356W// 

E .............................. True course ........... 3-digit number indicating true course // ............................... E/180// 
F .............................. Speed in knots and 

tenths.
3-digit group indicating knots decimal tenths // ................... F/20.5// 

I ............................... Destination and es-
timated time of 
arrival.

Name of port city / country / estimated arrival date and 
time group expressed as in (B) //.

I/SEATTLE/USA/311230Z DEC// 

L .............................. Intended route 
through the re-
porting area.

Route information should be reported as a direct 
rhumbline (RL) course through the reporting area and 
intended speed (expressed as in E and F) or a series of 
way points (WP). Each waypoint entry should be re-
ported as latitude and longitude, expressed as in (C), 
and intended speed between waypoints (as in F) // 
(Note: As many ‘‘L’’ lines as needed may be used to 
describe the vessel’s intended route.).

L/RL/215/20.5// or L/WP/2734N/ 
17352W/20.5//L/WP/2641N/17413W/ 
20.5//L/WP/2605N/17530W/20.5// 

O ............................. Vessel draft in me-
ters.

Maximum present static draft reported in meters decimal 
centimeters //.

O/11.50// 

P .............................. Categories of Haz-
ardous Cargoes*.

Classification Code (e.g. IMDG, IBC, IGC, INF) / and all 
corresponding Categories of Hazardous Cargoes (de-
limited by commas) // Note: If necessary, use a sepa-
rate ‘‘P’’ line for each type of Classification Code..

P/IMDG/1.4G,2.1,2.2,2.3,3,4.1,6.1,8,9// 

Q ............................. Defects or 
deficiencies**.

Brief details of defects, damage, deficiencies or limitations 
that restrict maneuverability or impair normal navigation 
// (If none, enter the number zero.).

Q/Include details as required// 

R .............................. Pollution incident 
or goods lost 
overboard**.

Description of pollution incident or goods lost overboard 
within the Monument, the Reporting Area, or the U.S. 
Exclusive Economic Zone // (If none, enter the number 
zero.).

R/0// 

T .............................. Contact information 
of ship’s agent or 
owner.

Name / address / and phone number of ship’s agent or 
owner //.

T/JOHN DOE/GENERIC SHIPPING 
COMPANY INC, 6101 ACME 
ROAD, ROOM 123, CITY, STATE, 
COUNTRY 12345/123–123–1234// 

U .............................. Ship size (length 
overall and gross 
tonnage) and 
type.

Length overall reported in meters decimal centimeters / 
number of gross tons / type of ship (e.g. bulk carrier, 
chemical tanker, oil tanker, gas tanker, container, gen-
eral cargo, fishing vessel, research, passenger, OBO, 
RORO) //.

U/294.14/54592/CONTAINER SHIP// 

W ............................. Persons ................. Total number of persons on board // ................................... W/15// 

Table E.1. Notes: 
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* Categories of hazardous cargoes means goods classified in the International Maritime Dangerous Goods (IMDG) Code; substances classified 
in chapter 17 of the International Code for the Construction and Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Code) and 
chapter 19 of the International Code for the Construction and Equipment of Ships Carrying Liquefied Gases in Bulk (IGC Code); oils as defined 
in MARPOL Annex I; noxious liquid substances as defined in MARPOL Annex II; harmful substances as defined in MARPOL Annex III; and ra-
dioactive materials specified in the Code for the Safe Carriage of the Irradiated Nuclear Fuel, Plutonium and High-Level Radioactive Wastes in 
Flasks Onboard Ships (INF Code). 

** In accordance with the provisions of the MARPOL Convention, ships must report information relating to defects, damage, deficiencies or 
other limitations as well as, if necessary, information relating to pollution incidents or loss of cargo. Safety related reports must be provided to 
CORAL SHIPREP without delay should a ship suffer damage, failure or breakdown affecting the safety of the ship (Item Q), or if a ship makes a 
marked deviation from a route, course or speed previously advised (Item L). Pollution or cargo lost overboard must be reported without delay 
(Item R). 

E.2 Prior Notification of Entry Format 
Vessels of the United States less than 300 

gross tonnage that are not equipped with 
onboard e-mail capability must provide the 
following notification of entry at least 72 hrs, 
but no longer than 1 month, prior to entry 
date, utilizing the data syntax described 
above. Notification may be made via the 
following communication methods, listed in 
order of preference: e-mail 
[nwhi.notifications@noaa.gov]; fax [1–808– 
397–2662]; telephone [1–866–478–NWHI 
(6944), 1–808–395–NWHI (6944)]. 

TABLE E.2.—INFORMATION REQUIRED 
FOR PRIOR NOTIFICATION 

System identifier: PRIOR NOTICE // 
Items: A, B, C (as applicable), I, L, O, P (as 

applicable), Q, T, U, W 

E.3 Exit Notification Format 

Immediately upon leaving the Reporting 
Area, vessels required to participate must 
provide the following information. 

Vessels of the United States less than 300 
gross tonnage that are not equipped with 
onboard e-mail capability must provide the 
following Exit Notification information 
within 12 hrs of leaving the Reporting Area. 
Notification may be made via the following 
communication methods, listed in order of 
preference: e-mail 
[nwhi.notifications@noaa.gov]; fax [1–808– 
397–2662]; telephone [1–866–478–NWHI 
(6944), 1–808–395–NWHI (6944)]. 

TABLE E.3.—INFORMATION REQUIRED FOR EXIT NOTIFICATION 

Telegraphy Function Information required Example field text 

System identifier ............ CORAL SHIPREP // ...................................................................................... CORAL SHIPREP// 
A ................... Ship ............................... Vessel name / call sign / flag / IMO number / Federal documentation or 

State registration number if applicable //.
A/OCEANVOYAGER/ 

C5FU8/BAHAMAS/ 
IMO 9359165// 

B ................... Date, time (UTC), and 
month of exit.

A 6-digit group giving day of month (first two digits), hours and minutes 
(last four digits), suffixed by the letter Z indicating time in UTC, and 
three letters indicating month//.

B/271657Z DEC// 

C .................. Position .......................... A 4-digit group giving latitude in degrees and minutes, suffixed with the 
letter N (indicating north), followed by a single / , and a five digit group 
giving longitude in degrees and minutes, suffixed with the letter W (indi-
cating west) // [Report in the World Geodetic System 1984 Datum 
(WGS–84)].

C/2605N/17530W// 

R .................. Pollution incident or 
goods lost overboard.

Description of pollution incident or goods lost overboard within the Monu-
ment, the Reporting Area, or the U.S. Exclusive Economic Zone // (If 
none, enter the number zero.).

R/0// 

E.4 Example Entry Report 

CORAL SHIPREP// 
A/SEA ROVER/WFSU/USA/IMO 8674208/ 

DOC 602011// 
B/010915Z JUN// 
C/2636N/17600W// 
E/050// 
F/20.0// 
I/LOS ANGELES/USA/081215Z JUN// 
L/RL/050/20.0// 
O/10.90// 
P/IMDG/3,4.1,6.1,8,9// 
Q/0// 
R/0// 
T/JOHN DOE/CONTAINER SHIPPERS INC, 

500 PORT ROAD, ROOM 123, LOS 
ANGELES, CA, USA 90050/213–123– 
1234// 

U/199.90/27227/CONTAINER SHIP// 
W/15// 

E.5 Example Exit Report 

CORAL SHIPREP// 
A/SEA ROVER/WFSU/USA/IMO 8674208/ 

DOC 602011// 
B/011515Z JUN// 
C/2747N/17416W// 

R/0// 
[FR Doc. E8–15096 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–NK–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 622 

RIN 0648–AV14 

Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Shrimp 
Fishery of the Gulf of Mexico; 
Revisions to Allowable Bycatch 
Reduction Devices 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule; reopening of 
comment period. 

SUMMARY: Due to a request from the Gulf 
of Mexico shrimp industry, and based 
on new information collected through a 
NMFS-funded cooperative research 
proposal, NMFS is reopening the 
comment period on the proposed rule 
that would revise the list of allowable 
bycatch reduction devices (BRDs) 
certified for use in the shrimp fishery of 
the Gulf of Mexico. Reopening the 
comment period would allow interested 
constituents adequate time to prepare 
comments based on the new 
information regarding the performance 
of BRDs. NMFS is reopening the 
comment period for the proposed rule 
on July 7, 2008 and it will remain open 
through August 6, 2008. The proposed 
rule is intended to improve bycatch 
reduction in the shrimp fishery and 
better meet the requirements of national 
standard 9. 

DATES: The comment period for the 
proposed rule that published on June 3, 
2008 (73 FR 31669) and closed on July 
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3, 2008, will reopen on July 7, 2008, and 
remain open through 4:30 p.m., eastern 
time, on August 6, 2008. 
ADDRESSES: You may submit comments, 
identified by 0648–AV14, by any one of 
the following methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal e-Rulemaking Portal http:// 
www.regulations.gov. 

• Fax: 727–824–5308, Attn: Steve 
Branstetter. 

• Mail: Steve Branstetter, Southeast 
Regional Office, NMFS, 263 13th 
Avenue South, St. Petersburg, FL 33701. 

Instructions: All comments received 
are a part of the public record and will 
generally be posted to http:// 
www.regulations.gov without change. 
All Personal Identifying Information (for 
example, name, address, etc.) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit Confidential Business 
Information or otherwise sensitive or 
protected information. 

NMFS will accept anonymous 
comments. Attachments to electronic 

comments will be accepted in Microsoft 
Word, Excel, Wordperfect, or Adobe 
PDF file formats only. 

Copies of an Initial Regulatory 
Flexibility Analysis (IRFA), and 
Regulatory Impact Review (RIR) 
completed in support of the proposed 
rule are available from the Southeast 
Regional Office, NMFS, 263 13th 
Avenue South, St. Petersburg, FL 33701; 
phone: 727–824–5305; fax: 727–824– 
5308. 

FOR FURTHER INFORMATION CONTACT: 
Steve Branstetter, telephone: 727–824– 
5305. 

SUPPLEMENTARY INFORMATION: The 
fishery for shrimp in the exclusive 
economic zone of the Gulf is managed 
under the FMP prepared by the Gulf of 
Mexico Fishery Management Council. 
The FMP is implemented under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act by regulations at 50 CFR part 622. 

On June 3, 2008 (73 FR 31669), NMFS 
published a proposed rule to revise the 
list of allowable BRDs used in the Gulf 

of Mexico shrimp fishery and requested 
comment by July 3, 2008. The Gulf of 
Mexico and South Atlantic Fisheries 
Foundation, Inc. (Foundation) recently 
conducted analyses regarding the 
efficacy of these BRDs under a 
Cooperative Research Program grant 
funded by NMFS. The new information 
from these analyses is currently being 
reviewed by the shrimp industry. The 
shrimp industry has requested a 
reopning of the comment period to 
allow sufficient time to review this new 
information and to comment on the 
proposed rule. Due to this request, 
NMFS will reopen the public comment 
period on the proposed rule on July 7, 
2008 and it will remain open through 
August 6, 2008. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: July 1, 2008. 
Samuel D. Rauch III, 
Deputy Assistant Administrator For 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. 08–1411 Filed 7–1–08; 4:05 pm] 
BILLING CODE 3510–22–S 
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DEPARTMENT OF AGRICULTURE 

Submission for OMB Review; 
Comment Request 

July 1, 2008. 
The Department of Agriculture has 

submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Comments 
regarding: (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395–5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250– 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 

the collection of information unless it 
displays a currently valid OMB control 
number. 

Food and Nutrition Service 
Title: Food Coupon Deposit 

Document. 
OMB Control Number: 0584–0314. 
Summary of Collection: Section 10 of 

the Food Stamp Act of 1977, as 
amended (7 U.S.C. 2011 et seq.), 
requires that all verified and encoded 
redemption certificates accepted by 
financial institutions from authorized 
retail food stores shall be forwarded 
with the corresponding coupon deposits 
to the Federal Reserve Bank (FRB) along 
with the accompanying Food Coupon 
Deposit Document Form (FCDD) FNS– 
521. The FCDD is currently used in the 
Food Stamp Program by banks and 
financial institutions to redeem food 
stamp benefits from authorized retailers 
and to monitor the authorization of 
firms for compliance and continued 
eligibility in the Food Stamp Program. 

Need and Use of the Information: The 
Food and Nutrition Service (FNS) will 
collect information to track deposits of 
food coupons. All financial institutions 
use the FCDD when they deposit food 
coupons at the FRBs. The information to 
be collected is the name, address, and 
unique check routing code of each 
financial institution that deposits food 
coupons on the face of every FCDD. 
Without the FCDD, no vehicle would 
exist for financial institutions, the FRB 
and the FNS to track deposits of food 
coupons. 

Description of Respondents: Business 
or other for-profit. 

Number of Respondents: 369. 
Frequency of Responses: Reporting: 

On occasion. 
Total Burden Hours: 14. 

Ruth Brown, 
Departmental Information Collection 
Clearance Officer. 
[FR Doc. E8–15290 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–30–P 

DEPARTMENT OF AGRICULTURE 

Submission for OMB Review; 
Comment Request 

July 1, 2008. 
The Department of Agriculture has 

submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 

Paperwork Reduction Act of 1995, 
Public Law 104–13. Comments 
regarding: (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395–5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250– 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Farm Service Agency 
Title: County Committee Election. 
OMB Control Number: 0560–0229. 
Summary of Collection: The Soil 

Conservation and Domestic Allotment 
Act (16 U.S.C. 590h(b)(5)(B), as 
amended, authorizes the Farm Service 
Agency (FSA) to prepare a report of 
election that includes, among other 
things, ‘‘the race, ethnicity and gender 
of each nominee, as provided through 
the voluntary self-identification of each 
nominee’’. The information will be 
collected using form FSA–669–A, 
‘‘Nomination Form for County FSA 
Committee Election’’. Completion of the 
form is voluntary. 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00001 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38390 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

Need and Use of the Information: FSA 
will collect information on race, 
ethnicity and gender of each nominee as 
provided through the voluntary self- 
identification of each nominee agreeing 
to run for a position. The information 
will be sent to Kansas City for 
preparation of the upcoming election. 
The Secretary will review the 
information annually. If the information 
is not collected in any given year, the 
Secretary would not be able to prepare 
the report as required by the regulations. 

Description of Respondents: 
Individuals or households. 

Number of Respondents: 10,000. 
Frequency of Responses: Reporting: 

Annually. 
Total Burden Hours: 6,700. 

Farm Service Agency 

Title: Long Term Contracting System 
(LTCS). 

OMB Control Number: 0560–0249. 
Summary of Collection: The Long 

Term Contracting System (LTCS) is a 
Web-based application that streamlines 
the bid entry and evaluation function 
for Long-term, Indefinite-Delivery, 
Indefinite-Quality contracts. The Kansas 
City Commodity Office (KCCO) will 
generally issue invitation for bids to 
purchase commodities for domestic 
feeding program on an annual, semi- 
annual, monthly, or quarterly basis; 
however, invitation may be issued more 
frequently depending on various 
program requirements. Bid offers will be 
received, evaluated and awarded within 
the LTCS. 

Need and Use of the Information: The 
information collected will be processed 
through the LTCS bid evaluation 
program to determine optimal awards. 
KCCO will analyze the results of the bid 
evaluation and award contracts to the 
responsible and responsive bidders 
whose offers are most advantageous to 
USDA in terms of the lowest overall 
cost. The information is required to 
procure agricultural commodities for 
domestic feeding programs. Without the 

information, KCCO could not meet 
program requirements. 

Description of Respondents: Business 
or other for-profit. 

Number of Respondents: 20. 
Frequency of Responses: 

Recordkeeping; Reporting: On occasion; 
Quarterly; Semi-annually; Monthly; 
Annually. 

Total Burden Hours: 920. 

Ruth Brown, 
Departmental Information Collection 
Clearance Officer. 
[FR Doc. E8–15292 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–05–P 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

Child and Adult Care Food Program: 
National Average Payment Rates, Day 
Care Home Food Service Payment 
Rates, and Administrative 
Reimbursement Rates for Sponsoring 
Organizations of Day Care Homes for 
the Period July 1, 2008 Through June 
30, 2009 

AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Notice. 

SUMMARY: This notice announces the 
annual adjustments to the national 
average payment rates for meals and 
snacks served in child care centers, 
outside-school-hours care centers, at- 
risk afterschool care centers, and adult 
day care centers; the food service 
payment rates for meals and snacks 
served in day care homes; and the 
administrative reimbursement rates for 
sponsoring organizations of day care 
homes, to reflect changes in the 
Consumer Price Index. Further 
adjustments are made to these rates to 
reflect the higher costs of providing 
meals in the States of Alaska and 
Hawaii. The adjustments contained in 
this notice are made on an annual basis 
each July, as required by the laws and 

regulations governing the Child and 
Adult Care Food Program. 
DATES: These rates are effective from 
July 1, 2008, through June 30, 2009. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert M. Eadie, Chief, Policy and 
Program Development Branch, Child 
Nutrition Division, Food and Nutrition 
Service, U.S. Department of Agriculture, 
3101 Park Center Drive, Room 640, 
Alexandria, Virginia 22302–1594, 703– 
305–2590. 
SUPPLEMENTARY INFORMATION: 

Definitions 

The terms used in this notice have the 
meanings ascribed to them in the Child 
and Adult Care Food Program 
regulations, 7 CFR part 226. 

Background 

Pursuant to sections 4, 11, and 17 of 
the Richard B. Russell National School 
Lunch Act (42 U.S.C. 1753, 1759a and 
1766), section 4 of the Child Nutrition 
Act of 1966 (42 U.S.C. 1773) and 
sections 226.4, 226.12 and 226.13 of the 
regulations, notice is hereby given of the 
new payment rates for institutions 
participating in the Child and Adult 
Care Food Program (CACFP). These 
rates are in effect during the period, July 
1, 2008 through June 30, 2009. 

As provided for under the law, all 
rates in the CACFP must be revised 
annually, on July 1, to reflect changes in 
the Consumer Price Index (CPI), 
published by the Bureau of Labor 
Statistics of the United States 
Department of Labor, for the most recent 
12-month period. In accordance with 
this mandate, the United States 
Department of Agriculture last 
published the adjusted national average 
payment rates for centers, the food 
service payment rates for day care 
homes, and the administrative 
reimbursement rates for sponsors of day 
care homes, for the period from July 1, 
2007 through June 30, 2008, on July 10, 
2007, at 72 FR 37505. 

CHILD AND ADULT CARE FOOD PROGRAM (CACFP) 
[Per meal rates in whole or fractions of U.S. dollars] 

[Effective from July 1, 2008–June 30, 2009] 

Centers Breakfast Lunch and 
supper 1 

Snack 

Contiguous States ................................................... Paid ........................................................................ 0.25 0.24 0.06 
Reduced Price ........................................................ 1.10 2.17 0.35 
Free ........................................................................ 1.40 2.57 0.71 

Alaska ..................................................................... Paid ........................................................................ 0.37 0.40 0.10 
Reduced Price ........................................................ 1.94 3.78 0.57 
Free ........................................................................ 2.24 4.18 1.15 

Hawaii ..................................................................... Paid ........................................................................ 0.28 0.29 0.07 
Reduced Price ........................................................ 1.33 2.62 0.41 
Free ........................................................................ 1.63 3.02 0.83 
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Day care homes 
Breakfast Lunch and supper Snack 

Tier I Tier II Tier I Tier II Tier I Tier II 

Contiguous States .................................................................................... 1.17 0.43 2.18 1.31 0.65 0.18 
Alaska ...................................................................................................... 1.86 0.66 3.53 2.13 1.05 0.29 
Hawaii ...................................................................................................... 1.36 0.49 2.55 1.54 0.76 0.21 

Administrative reimbursement rates for sponsoring organizations of day care homes 
per home/per month rates in U.S. dollars Initial 50 Next 150 Next 800 Each 

additional 

Contiguous States ........................................................................................... 101 77 60 53 
Alaska .............................................................................................................. 164 125 98 86 
Hawaii .............................................................................................................. 119 90 71 62 

1 These rates do not include the value of commodities (or cash-in-lieu of commodities) which institutions receive as additional assistance for each lunch or supper 
served to participants under the Program. A notice announcing the value of commodities and cash-in-lieu of commodities is published separately in the Federal 
Register. 

The changes in the national average 
payment rates for centers reflect a 4.272 
percent increase during the 12-month 
period, May 2007 to May 2008, (from 
205.2 in May 2007, as previously 
published in the Federal Register, to 
213.967 in May 2008) in the food away 
from home series of the CPI for All 
Urban Consumers. 

The changes in the food service 
payment rates for day care homes reflect 
a 5.773 percent increase during the 12- 
month period, May 2007 to May 2008, 
(from 200.3 in May 2007, as previously 
published in the Federal Register, to 
211.863 in May 2008) in the food at 
home series of the CPI for All Urban 
Consumers. 

The changes in the administrative 
reimbursement rates for sponsoring 
organizations of day care homes reflect 
a 4.200 percent increase during the 12- 
month period, May 2007 to May 2008, 
(from 207.9 in May 2007, as previously 
published in the Federal Register, to 
216.632 in May 2008) in the series for 
all items of the CPI for All Urban 
Consumers. 

The total amount of payments 
available to each State agency for 
distribution to institutions participating 
in the program is based on the rates 
contained in this notice. 

This action is not a rule as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
601–612) and thus is exempt from the 
provisions of that Act. This notice has 
been determined to be exempt under 
Executive Order 12866. 

This Program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.558 and is subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015, Subpart 
V, and final rule related notice 
published at 48 FR 29114, June 24, 
1983.) 

This notice has been determined to be 
not significant and was reviewed by the 
Office of Management and Budget in 

conformance with Executive Order 
12866. 

This notice imposes no new reporting 
or recordkeeping provisions that are 
subject to Office of Management and 
Budget review in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3518). 

Authority: Sections 4(b)(2), 11a, 17(c) and 
17(f)(3)(B) of the Richard B. Russell National 
School Lunch Act, as amended (42 U.S.C. 
1753(b)(2), 1759a, 1766(f)(3)(B)) and section 
4(b)(1)(B) of the Child Nutrition Act of 1966, 
as amended (42 U.S.C. 1773(b)(1)(B)). 

Dated: July 1, 2008. 
Roberto Salazar, 
Administrator. 
[FR Doc. E8–15335 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–30–P 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

Food Distribution Program: Value of 
Donated Foods From July 1, 2008 
Through June 30, 2009 

AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Notice. 

SUMMARY: This notice announces the 
national average value of donated foods 
or, where applicable, cash in lieu of 
donated foods, to be provided in school 
year 2009 (July 1, 2008 through June 30, 
2009) for each lunch served by schools 
participating in the National School 
Lunch Program (NSLP), and for each 
lunch and supper served by institutions 
participating in the Child and Adult 
Care Food Program (CACFP). 
DATES: The rate in this notice is effective 
July 1, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Lillie F. Ragan, Assistant Branch Chief, 
Policy Branch, Food Distribution 
Division, Food and Nutrition Service, 
U.S. Department of Agriculture, 3101 
Park Center Drive, Alexandria, Virginia 

22302–1594 or telephone (703) 305– 
2662. 
SUPPLEMENTARY INFORMATION: These 
programs are listed in the Catalog of 
Federal Domestic Assistance under Nos. 
10.555 and 10.558 and are subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR part 3015, subpart 
V, and final rule related notice 
published at 48 FR 29114, June 24, 
1983.) 

This notice imposes no new reporting 
or recordkeeping provisions that are 
subject to Office of Management and 
Budget review in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). This action is not a rule 
as defined by the Regulatory Flexibility 
Act (5 U.S.C. 601–612) and thus is 
exempt from the provisions of that Act. 
This notice was reviewed by the Office 
of Management and Budget under 
Executive Order 12866. 

National Average Minimum Value of 
Donated Foods for the Period July 1, 
2008 Through June 30, 2009 

This notice implements mandatory 
provisions of sections 6(c) and 
17(h)(1)(B) of the National School 
Lunch Act (the Act) (42 U.S.C. 1755(c) 
and 1766(h)(1)(B)). Section 6(c)(1)(A) of 
the Act establishes the national average 
value of donated food assistance to be 
given to States for each lunch served in 
the NSLP at 11.00 cents per meal. 
Pursuant to section 6(c)(1)(B), this 
amount is subject to annual adjustments 
on July 1 of each year to reflect changes 
in a three-month average value of the 
Price Index for Foods Used in Schools 
and Institutions for March, April, and 
May each year (Price Index). Section 
17(h)(1)(B) of the Act provides that the 
same value of donated foods (or cash in 
lieu of donated foods) for school 
lunches shall also be established for 
lunches and suppers served in the 
CACFP. Notice is hereby given that the 
national average minimum value of 
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donated foods, or cash in lieu thereof, 
per lunch under the NSLP (7 CFR part 
210) and per lunch and supper under 
the CACFP (7 CFR part 226) shall be 
20.75 cents for the period July 1, 2008 
through June 30, 2009. 

The Price Index is computed using 
five major food components in the 
Bureau of Labor Statistics Producer 
Price Index (cereal and bakery products; 
meats, poultry and fish; dairy products; 
processed fruits and vegetables; and fats 
and oils). Each component is weighted 
using the relative weight as determined 
by the Bureau of Labor Statistics. The 
value of food assistance is adjusted each 
July 1 by the annual percentage change 
in a three-month average value of the 
Price Index for March, April and May 
each year. The three-month average of 
the Price Index increased by 10.8 
percent from 164.34 for March, April 
and May of 2007, as previously 
published in the Federal Register, to 
182.01 for the same three months in 
2008. When computed on the basis of 
unrounded data and rounded to the 
nearest one-quarter cent, the resulting 
national average for the period July 1, 
2008 through June 30, 2009 will be 
20.75 cents per meal. This is an increase 
of 2 cents from the school year 2008 
(July 1, 2007 through June 30, 2008) 
rate. 

Authority: Sections 6(c)(1)(A) and (B), 
6(e)(1), and 17(h)(1)(B) of the National School 
Lunch Act, as amended (42 U.S.C. 
1755(c)(1)(A) and (B) and (e)(1), and 
1766(h)(1)(B)). 

Dated: July 1, 2008. 
Roberto Salazar, 
Administrator. 
[FR Doc. E8–15333 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–30–P 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

National School Lunch, Special Milk, 
and School Breakfast Programs, 
National Average Payments/Maximum 
Reimbursement Rates 

AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Notice. 

SUMMARY: This Notice announces the 
annual adjustments to the ‘‘national 
average payments,’’ the amount of 
money the Federal Government 
provides States for lunches, afterschool 
snacks and breakfasts served to children 
participating in the National School 
Lunch and School Breakfast Programs; 
to the ‘‘maximum reimbursement rates,’’ 
the maximum per lunch rate from 

Federal funds that a State can provide 
a school food authority for lunches 
served to children participating in the 
National School Lunch Program; and to 
the rate of reimbursement for a half-pint 
of milk served to non-needy children in 
a school or institution which 
participates in the Special Milk Program 
for Children. The payments and rates 
are prescribed on an annual basis each 
July. The annual payments and rates 
adjustments for the National School 
Lunch and School Breakfast Programs 
reflect changes in the Food Away From 
Home series of the Consumer Price 
Index for All Urban Consumers. The 
annual rate adjustment for the Special 
Milk Program reflects changes in the 
Producer Price Index for Fluid Milk 
Products. 

DATES: These rates are effective from 
July 1, 2008 through June 30, 2009. 
FOR FURTHER INFORMATION CONTACT: Mr. 
William Wagoner, Section Chief, School 
Programs Section, Policy and Program 
Development Branch, Child Nutrition 
Division, Food and Nutrition Service, 
USDA, 3101 Park Center Drive, Room 
640, Alexandria, VA 22302 or phone 
(703) 305–2590. 
SUPPLEMENTARY INFORMATION: 

Background 

Special Milk Program for Children— 
Pursuant to section 3 of the Child 
Nutrition Act of 1966, (42 U.S.C. 1772), 
the Department announces the rate of 
reimbursement for a half-pint of milk 
served to non-needy children in a 
school or institution that participates in 
the Special Milk Program for Children. 
This rate is adjusted annually to reflect 
changes in the Producer Price Index for 
Fluid Milk Products, published by the 
Bureau of Labor Statistics of the 
Department of Labor. 

For the period July 1, 2008 through 
June 30, 2009, the rate of reimbursement 
for a half-pint of milk served to a non- 
needy child in a school or institution 
which participates in the Special Milk 
Program is 18.25 cents. This reflects an 
increase of 7.42 percent in the Producer 
Price Index for Fluid Milk Products 
from May 2007 to May 2008 (from a 
level of 185.9 in May 2007 as previously 
published in the Federal Register to 
199.7 in May 2008). 

As a reminder, schools or institutions 
with pricing programs that elect to serve 
milk free to eligible children continue to 
receive the average cost of a half-pint of 
milk (the total cost of all milk purchased 
during the claim period divided by the 
total number of purchased half-pints) 
for each half-pint served to an eligible 
child. 

National School Lunch and School 
Breakfast Programs—Pursuant to 
sections 11 and 17A of the Richard B. 
Russell National School Lunch Act, (42 
U.S.C. 1759a and 1766a), and section 4 
of the Child Nutrition Act of 1966 (42 
U.S.C. 1773), the Department annually 
announces the adjustments to the 
National Average Payment Factors and 
to the maximum Federal reimbursement 
rates for lunches and afterschool snacks 
served to children participating in the 
National School Lunch Program and 
breakfasts served to children 
participating in the School Breakfast 
Program. Adjustments are prescribed 
each July 1, based on changes in the 
Food Away From Home series of the 
Consumer Price Index for All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. The changes in the national 
average payment rates for schools and 
residential child care institutions for the 
period July 1, 2008 through June 30, 
2009 reflect a 4.272 percent increase in 
the Consumer Price Index for All Urban 
Consumers during the 12-month period 
May 2007 to May 2008 (from a level of 
205.2 in May 2007 as previously 
published in the Federal Register to 
213.967 in May 2008). Adjustments to 
the national average payment rates for 
all lunches served under the National 
School Lunch Program, breakfasts 
served under the School Breakfast 
Program, and afterschool snacks served 
under the National School Lunch 
Program are rounded down to the 
nearest whole cent. 

Lunch Payment Levels—Section 4 of 
the Richard B. Russell National School 
Lunch Act (42 U.S.C. 1753) provides 
general cash for food assistance 
payments to States to assist schools in 
purchasing food. The Richard B. Russell 
National School Lunch Act provides 
two different section 4 payment levels 
for lunches served under the National 
School Lunch Program. The lower 
payment level applies to lunches served 
by school food authorities in which less 
than 60 percent of the lunches served in 
the school lunch program during the 
second preceding school year were 
served free or at a reduced price. The 
higher payment level applies to lunches 
served by school food authorities in 
which 60 percent or more of the lunches 
served during the second preceding 
school year were served free or at a 
reduced price. 

To supplement these section 4 
payments, section 11 of the Richard B. 
Russell National School Lunch Act (42 
U.S.C. 1759(a)) provides special cash 
assistance payments to aid schools in 
providing free and reduced price 
lunches. The section 11 National 
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Average Payment Factor for each 
reduced price lunch served is set at 40 
cents less than the factor for each free 
lunch. 

As authorized under sections 8 and 11 
of the Richard B. Russell National 
School Lunch Act (42 U.S.C. 1757 and 
1759a), maximum reimbursement rates 
for each type of lunch are prescribed by 
the Department in this Notice. These 
maximum rates are to ensure equitable 
disbursement of Federal funds to school 
food authorities. 

Afterschool Snack Payments in 
Afterschool Care Programs—Section 
17A of the Richard B. Russell National 
School Lunch Act (42 U.S.C. 1766a) 
establishes National Average Payments 
for free, reduced price and paid 
afterschool snacks as part of the 
National School Lunch Program. 

Breakfast Payment Factors—Section 4 
of the Child Nutrition Act of 1966 (42 
U.S.C. 1773) establishes National 
Average Payment Factors for free, 
reduced price and paid breakfasts 
served under the School Breakfast 
Program and additional payments for 
free and reduced price breakfasts served 
in schools determined to be in ‘‘severe 
need’’ because they serve a high 
percentage of needy children. 

Revised Payments 

The following specific section 4, 
section 11 and section 17A National 
Average Payment Factors and maximum 
reimbursement rates for lunch, the 
afterschool snack rates, and the 
breakfast rates are in effect from July 1, 
2008 through June 30, 2009. Due to a 
higher cost of living, the average 
payments and maximum 
reimbursements for Alaska and Hawaii 
are higher than those for all other States. 

The District of Columbia, Virgin Islands, 
Puerto Rico and Guam use the figures 
specified for the contiguous States. 

National School Lunch Program 
Payments 

Section 4 National Average Payment 
Factors—In school food authorities 
which served less than 60 percent free 
and reduced price lunches in School 
Year 2006–07, the payments for meals 
served are: Contiguous States—paid 
rate—24 cents, free and reduced price 
rate—24 cents, maximum rate—32 
cents; Alaska—paid rate—40 cents, free 
and reduced price rate—40 cents, 
maximum rate—50 cents; Hawaii—paid 
rate—29 cents, free and reduced price 
rate—29 cents, maximum rate—37 
cents. 

In school food authorities which 
served 60 percent or more free and 
reduced price lunches in School Year 
2006–07, payments are: Contiguous 
States—paid rate—26 cents, free and 
reduced price rate—26 cents, maximum 
rate—32 cents; Alaska—paid rate—42 
cents, free and reduced price rate—42 
cents, maximum rate—50 cents; 
Hawaii—paid rate—31 cents, free and 
reduced price rate—31 cents, maximum 
rate—37 cents. 

Section 11 National Average Payment 
Factors—Contiguous States—free 
lunch—233 cents, reduced price 
lunch—193 cents; Alaska—free lunch— 
378 cents, reduced price lunch—338 
cents; Hawaii—free lunch—273 cents, 
reduced price lunch—233 cents. 

Afterschool Snacks in Afterschool 
Care Programs—The payments are: 
Contiguous States—free snack—71 
cents, reduced price snack—35 cents, 
paid snack—06 cents; Alaska—free 
snack—115 cents, reduced price 

snack—57 cents, paid snack—10 cents; 
Hawaii—free snack—83 cents, reduced 
price snack—41 cents, paid snack—07 
cents. 

School Breakfast Program Payments 

For schools ‘‘not in severe need’’ the 
payments are: Contiguous States—free 
breakfast—140 cents, reduced price 
breakfast—110 cents, paid breakfast—25 
cents; Alaska—free breakfast—224 
cents, reduced price breakfast—194 
cents, paid breakfast—37 cents; 
Hawaii—free breakfast—163 cents, 
reduced price breakfast—133 cents, paid 
breakfast—28 cents. 

For schools in ‘‘severe need’’ the 
payments are: Contiguous States—free 
breakfast—168 cents, reduced price 
breakfast—138 cents, paid breakfast—25 
cents; Alaska—free breakfast—268 
cents, reduced price breakfast—238 
cents, paid breakfast—37 cents; 
Hawaii—free breakfast—195 cents, 
reduced price breakfast—165 cents, paid 
breakfast—28 cents. 

Payment Chart 

The following chart illustrates the 
lunch National Average Payment 
Factors with the sections 4 and 11 
already combined to indicate the per 
lunch amount; the maximum lunch 
reimbursement rates; the reimbursement 
rates for afterschool snacks served in 
afterschool care programs; the breakfast 
National Average Payment Factors 
including ‘‘severe need’’ schools; and 
the milk reimbursement rate. All 
amounts are expressed in dollars or 
fractions thereof. The payment factors 
and reimbursement rates used for the 
District of Columbia, Virgin Islands, 
Puerto Rico and Guam are those 
specified for the contiguous States. 

SCHOOL PROGRAMS—MEAL, SNACK AND MILK PAYMENTS TO STATES AND SCHOOL FOOD AUTHORITIES 
[Expressed in dollars or fractions thereof] 

[Effective from July 1, 2008–June 30, 2009] 

National school lunch program * Less than 60% 60% or more Maximum rate 

Contiguous States ........................................... Paid ................................................................ 0.24 0.26 0.32 
Reduced price ................................................ 2.17 2.19 2.34 
Free ................................................................ 2.57 2.59 2.74 

Alaska ............................................................. Paid ................................................................ 0.40 0.42 0.50 
Reduced price ................................................ 3.78 3.80 4.02 
Free ................................................................ 4.18 4.20 4.42 

Hawaii ............................................................. Paid ................................................................ 0.29 0.31 0.37 
Reduced price ................................................ 2.62 2.64 2.80 
Free ................................................................ 3.02 3.04 3.20 

School breakfast program Non-severe need Severe need 

Contiguous States ............................................ Paid .................................................................. 0.25 0.25 
Reduced price .................................................. 1.10 1.38 
Free .................................................................. 1.40 1.68 

Alaska ............................................................... Paid .................................................................. 0.37 0.37 
Reduced price .................................................. 1.94 2.38 
Free .................................................................. 2.24 2.68 
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Hawaii ............................................................... Paid .................................................................. 0.28 0.28 
Reduced price .................................................. 1.33 1.65 
Free .................................................................. 1.63 1.95 

Special milk program All milk Paid milk Free milk 

Pricing programs without free option ........................................................................................... 0.1825 N/A N/A 
Pricing programs with free option ................................................................................................ N/A 0.1825 (1) 
Nonpricing programs ................................................................................................................... 0.1825 N/A N/A 

Afterschool snacks served in afterschool care programs 

Contiguous States ....................................................................... Paid ............................................................................................ 0.06 
Reduced price ............................................................................ 0.35 
Free ............................................................................................ 0.71 

Alaska ......................................................................................... Paid ............................................................................................ 0.10 
Reduced price ............................................................................ 0.57 
Free ............................................................................................ 1.15 

Hawaii ......................................................................................... Paid ............................................................................................ 0.07 
Reduced price ............................................................................ 0.41 
Free ............................................................................................ 0.83 

* Payment listed for Free and Reduced Price Lunches include both section 4 and section 11 funds. 
1 Average Cost per 1⁄2 Pint of Milk. 

This action is not a rule as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
601–612) and thus is exempt from the 
provisions of that Act. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507), 
no new recordkeeping or reporting 
requirements have been included that 
are subject to approval from the Office 
of Management and Budget. 

This notice has been determined to be 
not significant and was reviewed by the 
Office of Management and Budget in 
conformance with Executive Order 
12866. 

National School Lunch, School 
Breakfast and Special Milk Programs are 
listed in the Catalog of Federal Domestic 
Assistance under No. 10.555, No. 10.553 
and No. 10.556, respectively, and are 
subject to the provisions of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR Part 
3015, Subpart V, and the final rule 
related notice published at 48 FR 29114, 
June 24, 1983.) 

Authority: Sections 4, 8, 11 and 17A of the 
Richard B. Russell National School Lunch 
Act, as amended, (42 U.S.C. 1753, 1757, 
1759a, 1766a) and sections 3 and 4(b) of the 
Child Nutrition Act, as amended, (42 U.S.C. 
1772 and 42 U.S.C. 1773(b)). 

Dated: July 1, 2008. 

Roberto Salazar, 
Administrator, Food and Nutrition Service. 
[FR Doc. E8–15330 Filed 7–3–08; 8:45 am] 

BILLING CODE 3410–30–P 

DEPARTMENT OF AGRICULTURE 

Grain Inspection, Packers and 
Stockyards Administration 

Request for Revision of a Currently 
Approved Information Collection 

AGENCY: Grain Inspection, Packers and 
Stockyards Administration, USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: This notice announces our 
intention to request a revision of a 
currently approved information 
collection in support of the reporting 
and recordkeeping requirements under 
the Packers and Stockyards Act. This 
approval is required under the 
Paperwork Reduction Act. 
DATES: We will consider comments that 
we receive by September 5, 2008. 
ADDRESSES: We invite you to submit 
comments on this notice. You may 
submit comments by any of the 
following methods: 

• E-Mail: Send comments via 
electronic mail to 
comments.gipsa@usda.gov. 

• Mail: Send hard copy written 
comments to Tess Butler, GIPSA, USDA, 
1400 Independence Avenue, SW., Room 
1633–S, Washington, DC 20250–3604. 

• Fax: Send comments by facsimile 
transmission to: (202) 690–2173. 

• Hand Delivery or Courier: Deliver 
comments to: Tess Butler, GIPSA, 
USDA, 1400 Independence Avenue, 
SW., Room 1643–S, Washington, DC 
20250–3604. 

Instructions: All comments should 
make reference to the date and page 
number of this issue of the Federal 
Register. 

Background Documents: Information 
collection package and other documents 

relating to this action will be available 
for public inspection in the above office 
during regular business hours. Copies of 
this information collection can be 
obtained from Tess Butler; see 
ADDRESSES section for contact 
information. 

Read Comments: All comments will 
be available for public inspection in the 
above office during regular business 
hours (7 CFR 1.27(b)). 
FOR FURTHER INFORMATION CONTACT: For 
information regarding the information 
collection activities and the use of the 
information, contact Catherine Grasso at 
(202) 720–7201 or 
Catherine.M.Grasso@usda.gov. 
SUPPLEMENTARY INFORMATION: The Grain 
Inspection, Packers and Stockyards 
Administration (GIPSA) administers 
and enforces the Packers and Stockyards 
Act of 1921, as amended and 
supplemented (7 U.S.C. 181–229) (P&S 
Act). The P&S Act prohibits unfair, 
deceptive, and fraudulent practices by 
livestock market agencies, dealers, 
stockyard owners, meat packers, swine 
contractors, and live poultry dealers in 
the livestock, poultry, and meatpacking 
industries. 

Title: Packers and Stockyards Program 
Reporting and Recordkeeping 
Requirements. 

OMB Number: 0580–0015. 
Expiration Date of Approval: February 

28, 2011. 
Type of Request: Revision of a 

currently approved information 
collection. 

Abstract: The P&S Act and the 
regulations under the P&S Act authorize 
the collection of information for the 
purpose of enforcing the P&S Act and 
regulations and to conduct studies as 
requested by Congress. The information 
is needed for GIPSA to carry out its 
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responsibilities under the P&S Act. The 
information is necessary to monitor and 
examine financial, competitive, and 
trade practices in the livestock, meat 
packing, and poultry industries. The 
purpose of this notice is to solicit 
comments from the public concerning 
our changes to the Annual and Special 
Reports (Series 3000). 

The revisions to the Series 3000 forms 
include three general types of changes. 
First, each form has been redesigned to 
enhance its appearance and logical flow 
to facilitate clarity and data entry. 
Consistent with this goal, the forms 
have been formatted in a similar style. 
Second, the information collected on 
the Series 3000 forms has been reduced 
and a few new information collection 
items have been added. While pertinent 
information was retained, unnecessary 
information was deleted, and new 
information to help Packers and 
Stockyards Program analyze Annual 
Report information was added. The 
third general change is to combine 
forms when possible so that a regulated 
entity would not have to complete 
multiple annual forms, and two forms 
have been discontinued (P&SP–3110, 
‘‘Supplemental Balance Sheet— 
Packers’’ and P&SP–3500, ‘‘Statement of 
Accounts Payable for Livestock— 
Special Report’’). A new form (P&SP– 
7003, ‘‘Special Report for Review of 
Dealer, Market Agency, and Packer’’) 
that is shorter than the annual report 
form, has been created to collect 
information to allow GIPSA to establish 
the initial bond amount for businesses 
that register during the course of the 
year. 

Estimate of Burden: Public reporting 
and recordkeeping burden for this 
collection of information is estimated to 
average 8.5 hours per response. 

Respondents (Affected Public): 
Livestock auction markets, livestock 
dealers, packer buyers, meat packers, 
and live poultry dealers. 

Estimated Number of Respondents: 
10,950. 

Estimated Number of Responses per 
Respondent: 3.3. 

Estimated Total Annual Burden on 
Respondents: 307,148 hours. 

As required by the Paperwork 
Reduction Act (44 U.S.C. 3506(c)(2)(A)) 
and its implementing regulations (5 CFR 
1320.8(d)(1)(i)), we specifically request 
comments on: 

(a) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(b) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information, including the 

validity of the methodology and 
assumptions used; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(d) Ways to minimize the burden on 
the collection of information on those 
who are to respond, including through 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 

All responses to this notice will be 
summarized and included in the request 
for the Office of Management and 
Budget approval. All comments will 
also become a matter of public record. 

Authority: 44 U.S.C. 3506 and 5 CFR 
1320.8. 

James E. Link, 
Administrator, Grain Inspection, Packers and 
Stockyards Administration. 
[FR Doc. E8–15300 Filed 7–3–08; 8:45 am] 
BILLING CODE 3410–KD–P 

DEPARTMENT OF COMMERCE 

Submission for OMB Review; 
Comment Request 

The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: National Institute of 
Standards and Technology (NIST). 

Title: Project 25 Compliance 
Assessment Program—Laboratory 
Application for Assessment and 
Recognition. 

OMB Approval Number: None. 
Form Number(s): None. 
Type of Review: Regular submission. 
Burden Hours: 20. 
Number of Respondents: 20. 
Average Hours per Response: 1. 
Needs and Uses: The Project 25 

Compliance Assessment Program was 
developed by the Departments of 
Commerce and Homeland Security to 
improve public safety confidence in 
purchasing land mobile radio (LMR) 
equipment built to Project 25 LMR (P25) 
standards, especially those P25 
standards related to improving 
interoperability between different 
manufacturer’s radio systems. A key 
part of the program involves experts 
assessing participating laboratories to 
determine that they have the requisite 
technical competence and resources 
needed to test P25 equipment. P25 CAP 
identifies competent laboratories 
through assessments by trained teams 

and promotes the acceptance of 
compliant test results from these 
laboratories. The information collected 
through this process is to establish the 
suitability of applying laboratories and 
gather basic business information. 

Affected Public: Business or other for- 
profit organizations; not-for-profit 
institutions; federal government; and 
state, local or tribal government. 

Frequency: Annually. 
Respondent’s Obligation: Required to 

obtain or retain benefits. 
OMB Desk Officer: Jasmeet Seehra, 

(202) 395–3123. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to Jasmeet Seehra, OMB Desk 
Officer, FAX number (202) 395–5806 or 
via the Internet at 
Jasmeet_K._Seehra@omb.eop.gov. 

Dated: June 30, 2008. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. E8–15221 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–13–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

Information Systems Technical 
Advisory Committee; Notice of 
Partially Closed Meeting 

The Information Systems Technical 
Advisory Committee (ISTAC) will meet 
on July 23 and 24, 2008, 9 a.m., in the 
Herbert C. Hoover Building, Room 3884, 
14th Street between Constitution and 
Pennsylvania Avenues, NW., 
Washington, DC. The Committee 
advises the Office of the Assistant 
Secretary for Export Administration on 
technical questions that affect the level 
of export controls applicable to 
information systems equipment and 
technology. 

Wednesday, July 23: 
Public Session: 
1. Welcome and Introduction. 
2. Computational Photography. 
3. Common Criteria. 
4. 3B001 Commerce Control List 

Review. 
5. Control Parameters for High- 

Performance Converters. 
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6. Discussion of Wassenaar Proposals 
for 2009. 

Thursday, July 24: 
Closed Session: 
7. Discussion of matters determined to 

be exempt from the provisions relating 
to public meetings found in 5 U.S.C. 
app. 2 §§ 10(a)(1) and 10(a)(3). 

The open session will be accessible 
via teleconference to 20 participants on 
a first come, first serve basis. To join the 
conference, submit inquiries to Ms. 
Yvette Springer at 
Yspringer@bis.doc.gov, no later than 
July 16, 2008. 

A limited number of seats will be 
available for the public session. 
Reservations are not accepted. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. The public may submit 
written statements at any time before or 
after the meeting. However, to facilitate 
distribution of public presentation 
materials to Committee members, the 
Committee suggests that public 
presentation materials or comments be 
forwarded before the meeting to Ms. 
Springer. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on June 30, 2008, 
pursuant to Section 10(d) of the Federal 
Advisory Committee Act, as amended (5 
U.S.C. app. 2 § (10)(d)), that the portion 
of the meeting concerning trade secrets 
and commercial or financial information 
deemed privileged or confidential as 
described in 5 U.S.C. 552b(c)(4) and the 
portion of the meeting concerning 
matters the disclosure of which would 
be likely to frustrate significantly 
implementation of an agency action as 
described in 5 U.S.C. 552b(c)(9)(B) shall 
be exempt from the provisions relating 
to public meetings found in 5 U.S.C. 
app. 2 §§ 10(a)(1) and 10(a)(3). The 
remaining portions of the meeting will 
be open to the public. 

For more information, call Yvette 
Springer at (202) 482–2813. 

Dated: July 1, 2008. 

Yvette Springer, 
Committee Liaison Officer. 
[FR Doc. E8–15308 Filed 7–3–08; 8:45 am] 

BILLING CODE 3510–JT–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

A–357–812 

Honey from Argentina: Notice of 
Extension of Time Limit for Preliminary 
Results of Antidumping Duty 
Administrative Review 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: July 7, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Maryanne Burke or Robert James, AD/ 
CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482–5604 or (202) 482– 
0649, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 

On December 3, 2007, the Department 
of Commerce (the Department) 
published in the Federal Register its 
notice of opportunity to request an 
administrative review of the 
antidumping duty order on honey from 
Argentina. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 72 
FR 67889 (December 3, 2007). In 
response, on December 31, 2007, the 
American Honey Producers Association 
and the Sioux Honey Association 
(collectively, petitioners) requested an 
administrative review of the 
antidumping duty order on honey from 
Argentina for the period December 1, 
2006 through November 30, 2007. On 
January 28, 2008, the Department 
published a notice of initiation of this 
administrative review. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 73 FR 4829 (January 
28, 2008). The current deadline for the 
preliminary results of this review is 
September 2, 2008. 

Extension of Time Limit for Preliminary 
Results 

Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (the Tariff Act), 
requires the Department to complete the 
preliminary results of an administrative 
review within 245 days after the last day 
of the anniversary month of an order for 
which a review is requested. However, 
if it is not practicable to complete the 
review within this time period, section 
751(a)(3)(A) of the Tariff Act allows the 
Department to extend the 245-day time 

limit for the preliminary results to a 
maximum of 365 days. 

The Department has determined it is 
not practicable to complete this review 
within the statutory time limit because 
we require additional time to conduct 
sales below–cost investigations of three 
respondents. We also require additional 
time to fully develop the record and 
analyze information related to the 
request for partial revocation of the 
order with respect to Seylinco, S.A. For 
these reasons, it is impracticable to 
complete the preliminary results of this 
administrative review within the 
originally–specified time limit. 
Accordingly, the Department is 
extending the time limit for completion 
of the preliminary results of this 
administrative review until no later than 
December 19, 2008, which is 354 days 
from the last day of the anniversary 
month. We intend to issue the final 
results no later than 120 days after 
publication of the preliminary results 
notice. 

This notice is issued and published in 
accordance with sections 751(a)(3)(A) 
and 777(i)(1) of the Tariff Act. 

Dated: June 30, 2008. 
Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. E8–15315 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

International Trade Administration 

A–570–831 

Fresh Garlic from the People’s 
Republic of China: Notice of Extension 
of Time Limits for the Final Results of 
the Twelfth New Shipper Reviews 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: July 7, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Blaine Wiltse and Paul Walker, AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone (202) 482–6345 and (202) 
482–0413, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 

On May 1, 2008, the Department of 
Commerce (‘‘the Department’’) 
published the preliminary results of 
these new shipper reviews, covering the 
period November 1, 2006, through April 
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1 In the Preliminary Results we inadvertently 
stated that the issuance of the final results would 
be 90 days from the publication of the preliminary 
results of review. However, in accordance with 
Section 751(a)(2)(B)(iv) of the Tariff Act of 1930, as 
amended (‘‘the Act’’), and 19 CFR 351.214(i)(1), the 
date of issuance of the final results will be based 
the date of issuance of the Preliminary Results. 

30, 2007. See Fresh Garlic from the 
People’s Republic of China: Preliminary 
Results of the 12th New Shipper 
Reviews, 73 FR 24042 (May 1, 2008) 
(‘‘Preliminary Results’’). The final 
results for these new shipper reviews 
are currently due no later than July 21, 
2008, the next business day after 90 
days from the date of issuance of the 
preliminary results of review.1 

Extension of Time Limit for the Final 
Results 

Section 751(a)(2)(B)(iv) of the Tariff 
Act of 1930, as amended (‘‘the Act’’), 
and 19 CFR 351.214(i)(1) require the 
Department to issue the preliminary 
results of a new shipper review within 
180 days after the date on which the 
new shipper review was initiated and to 
issue final results of a review within 90 
days after the date on which the 
preliminary results were issued. The 
Department may, however, extend the 
deadline for completion of the final 
results of a new shipper review to 150 
days if it determines that the case is 
extraordinarily complicated. See section 
751(a)(2)(B)(iv) of the Act, and 19 CFR 
351.214(i)(2). 

In order to allow parties additional 
time to submit comments regarding the 
Department’s Preliminary Results, and 
the verifications associated with these 
new shipper reviews, the Department 
extended the deadline for the 
submission of case and rebuttal briefs. 
See Letter to All Interested Parties, 
‘‘New Shipper Review of Fresh Garlic 
from the People’s Republic of China: 
Briefing Schedule Extension,’’ from 
Catherine Bertrand, Program Manager, 
Office 9, dated June 19, 2008. As a result 
of this extension, and the 
extraordinarily complicated issues 
raised in these new shipper reviews, 
including surrogate valuation, 
intermediate input methodology and an 
analysis of the bona fide nature of the 
sales under review, it is not practicable 
to complete these new shipper reviews 
within the current time limit. 
Accordingly, the Department is 
extending the time limit for completion 
of the final results of these reviews by 
60 days (for a total of 150 days after the 
issuance of the preliminary results) to 
September 19, 2008, in accordance with 
section 751(a)(2)(B)(iv) of the Act and 19 
CFR 351.214(i)(2). 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(2)(B)(iv) and 777(i)(1) of the Act. 

Dated: June 30, 2008. 
Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. E8–15309 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration (NOAA) 

[Docket No. 080605738–8739–01] 

Cooperative Institute: Eastern U.S. 
Continental Shelf Frontier Exploration, 
Research, and Technology 
Development 

AGENCY: Cooperative Institutes Program 
Office (CIPO), Office of Oceanic and 
Atmospheric Research, National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce. 
ACTION: Notice of funding availability. 

SUMMARY: The Office of Oceanic and 
Atmospheric Research (OAR) invites 
applications for the establishment of a 
cooperative institute (CI) that will: 
Explore and research continental shelf 
frontier ecosystems; advance the state of 
knowledge of both shallow and deep 
coral ecosystems under U.S. 
jurisdiction; and develop, test and 
evaluate advanced ocean technologies 
and tools. This CI will facilitate a long- 
term collaborative environment between 
NOAA and the recipient(s) within 
which broad-based exploration, 
research, technology development, and 
education and outreach capabilities that 
focus on NOAA’s priorities for the 
living and non-living marine resources 
within and beyond the eastern U.S. 
Continental Shelf can be developed and 
sustained. The CI may consist of one or 
more research institutions with 
expertise and capabilities in the NOAA 
priority areas that contribute to the areas 
of research described as research themes 
listed below. 

The CI should possess outstanding 
capabilities to conduct ocean 
exploration, research and technology 
development in the three research 
themes summarized below. 
Additionally, the CI should possess the 
ability to conduct outreach and 
education activities in support of these 
three research themes. 

i. Develop advanced underwater 
technologies. The CI will expand the 
scope and efficiency of exploration and 
research by developing, testing, and 

applying new and/or innovative uses of 
existing technologies to ocean 
exploration and research activities. 

ii. Explore and research the frontier 
regions of the eastern U.S. Continental 
Shelf and beyond. The CI will focus on 
the exploration and research of 
ecosystems and habitats of economic, 
hazardous, scientific or cultural 
importance within and beyond the 
eastern U.S. Continental Shelf as 
defined by the NOAA Ocean 
Exploration and Research program. 

iii. Vulnerable Deep and Shallow 
Coral Ecosystems. Priority activities will 
include supporting ocean exploration 
and research using advanced 
underwater technologies and techniques 
to improve the understanding of coral 
and sponge ecosystems. 

This announcement provides 
requirements for the proposed CI and 
includes details for the technical 
program, evaluation criteria, and 
competitive selection procedures. 
Applicants should review NOAA’s CI 
Policy and CI Interim Handbook (both 
available at http://www.nrc.noaa.gov/ci) 
prior to preparing a proposal for this 
announcement. 

DATES: Proposals must be received by 
OAR no later than October 6, 2008, 
5 p.m., E.T. Proposals submitted after 
that date will not be considered. 
Applicants are strongly encouraged to 
apply online (http://www.grants.gov), 
but paper submissions are acceptable 
only if Internet access is not available. 
If a hard copy application is submitted, 
the original and two unbound copies of 
the proposal should be included. Paper 
submissions should be sent to: NOAA, 
OAR, 1315 East West Highway, Room 
11326, Silver Spring, Maryland 20910, 
Attn: Dr. John Cortinas. No e-mail or 
facsimile proposal submissions will be 
accepted. 
ADDRESSES: Applications submitted in 
response to this announcement should 
be submitted through the Grants.gov 
Web site. All application materials can 
be found at the Grants.gov portal: 
http://www.grants.gov. 

Applicants without Internet access 
may contact Dr. John Cortinas, 
telephone (301) 734–1090, or send a 
letter to Dr. John Cortinas, 1315 East 
West Highway, Room 11326, Silver 
Spring, Maryland 20910. Printed forms 
from Grants.gov are not acceptable if 
submitting an application in hard copy. 

Grants.gov requires applicants to 
register with the system prior to 
submitting an application. This 
registration process can take several 
weeks, involving multiple steps. In 
order to allow sufficient time for this 
process, you should register as soon as 
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you decide that you intend to apply, 
even if you are not yet ready to submit 
your proposal. If an applicant has 
problems downloading the application 
package from Grants.gov, contact 
Grants.gov Customer Support at (800) 
518–4726 or support@grants.gov. For 
non-Windows computer systems, please 
see http://www.grants.gov/MacSupport 
for information on how to download 
and submit an application through 
Grants.gov. 

FOR FURTHER INFORMATION CONTACT: Dr. 
John Cortinas, 1315 East West Highway, 
Room 11326, Silver Spring, Maryland 
20910; telephone (301) 734–1090; 
e-mail: John.Cortinas@noaa.gov. 

SUPPLEMENTARY INFORMATION: The 
purpose of this announcement is to 
invite the submission of proposals to 
establish a CI for the eastern U.S. 
Continental Shelf frontier exploration, 
research, and technology development, 
and to provide details on the 
application, review, and selection 
process. This CI will give NOAA the 
benefit of working with complementary 
capabilities at one or more research 
institutions that contribute to NOAA’s 
ocean exploration, research, and 
technology priorities on the eastern U.S. 
Continental Shelf. 

CI Concept/Program Background 

A CI is a NOAA-supported, non- 
Federal organization that has 
established an outstanding research 
program in one or more areas that are 
relevant to the NOAA mission ‘‘to 
understand and predict changes in the 
Earth’s environment and conserve and 
manage coastal and marine resources to 
meet our Nation’s economic, social, and 
environmental needs.’’ CIs are 
established at research institutions that 
also have a strong education program 
with established graduate degree 
programs in NOAA-related sciences. 
The CI provides significant coordination 
of resources among all non-government 
partners and promotes the involvement 
of students and post-doctoral scientists 
in NOAA-funded research. The CI 
provides mutual benefits with value 
provided by all parties. 

NOAA establishes a new CI 
competitively when it identifies a need 
to sponsor a long-term (5–10 years) 
collaborative partnership with one or 
more outstanding non-Federal, non- 
profit research institutions. For NOAA, 
the purpose of this long-term 
collaborative partnership is to promote 
research, education, training, and 
outreach aligned with NOAA’s mission; 
to obtain research capabilities that do 
not exist internally; and/or to expand 

research capacity in NOAA-related 
sciences to: 

• Conduct collaborative, long-term 
research that involves NOAA scientists 
and those at the research institution(s) 
from one or more scientific disciplines 
of interest to NOAA; 

• Utilize the scientific, education, 
and outreach expertise at the research 
institution(s) that, depending on 
NOAA’s research needs, may or may not 
be located near a NOAA facility; 

• Support student participation in 
NOAA-related research studies; and 

• Strengthen or expand NOAA- 
related research capabilities and 
capacity at the research institution(s) 
that complement and contribute to 
NOAA’s ability to reach its mission 
goals. 

A CI will consist of one or more 
research institutions that demonstrate 
outstanding performance within one or 
more established research programs in 
NOAA-related sciences. These 
institutions may include Minority 
Serving Institutions and universities 
with strong departments that can 
contribute to the proposed activities of 
the CI. 

CIs conduct research under approved 
scientific research themes (see Section 
I.B of the full funding opportunity 
announcement for a more detailed 
description of research themes) and 
Tasks (additional tasks can be proposed 
by the CI): 

i. Task I. Task I activities are related 
to the management of the CI, as well as 
general education and outreach 
activities. This task also includes 
support of postdoctoral and visiting 
scientists conducting activities within 
the research themes of the CI that are 
approved by the CI Director, in 
consultation with NOAA, and are 
relevant to NOAA and the CI’s mission 
goals. 

ii. Task II. Task II activities usually 
involve on-going direct collaboration 
with NOAA scientists. This 
collaboration typically is fostered by the 
collocation of Federal and CI 
employees. 

iii. Task III. Task III activities require 
minimal collaboration with NOAA 
scientists and may include research 
funded by other NOAA competitive 
grant programs. 

Electronic Access: The full text of the 
full funding opportunity announcement 
for this program can be accessed via the 
Grants.gov Web site at http:// 
www.grants.gov. The announcement 
will also be available by contacting the 
program officials identified under FOR 
FURTHER INFORMATION CONTACT. 
Applicants must comply with all 

requirements contained in the full 
funding opportunity announcement. 

Statutory Authority: 15 U.S.C. 1540, 16 
U.S.C. 753a, 16 U.S.C. 1884, 16 U.S.C. 6406, 
and 33 U.S.C. 883d. 

CFDA: 11.432, OAR Joint and 
Cooperative Institutes. 

Funding Availability: NOAA expects 
that approximately $2.5M will be 
available for the CI in the first year of 
the award. The Task I budget should not 
exceed $150,000. The final amount of 
funding available for Task I will be 
determined during the negotiation 
phase of the award based on availability 
of funding. Funding for subsequent 
years is expected to be constant 
throughout the period and will depend 
on the quality of the research, the 
satisfactory progress in achieving the 
stated goals described in the proposal, 
continued relevance to program 
objectives, and the availability of 
funding. 

Eligibility: Eligibility is limited to 
non-Federal public and private non- 
profit universities, colleges and research 
institutions that offer accredited 
graduate level degree-granting programs 
in NOAA-related sciences, as described 
in the CI Interim Handbook located at 
http://www.nrc.noaa.gov/ci/. 

Cost Sharing Requirements: To stress 
the collaborative nature and investment 
of a CI by both NOAA and the research 
institution, cost sharing is required. 
There is no minimum cost sharing 
requirement; however, the amount of 
cost sharing will be considered when 
determining the level of the CI’s 
commitment under NOAA’s standard 
evaluation criteria for overall 
qualifications of applicants. Acceptable 
cost-sharing proposals include, but are 
not limited to, offering a reduced 
indirect cost rate against activities in 
one or more Tasks, waiver of indirect 
costs assessed against base funds and/or 
Task I activities, waiver or reduction of 
any costs associated with the use of 
facilities at the CI, and full or partial 
salary funding for the CI director, 
administrative staff, graduate students, 
visiting scientists, or postdoctoral 
scientists. 

Evaluation and Selection Procedures: 
The general evaluation criteria and 
selection factors that apply to full 
applications to this funding opportunity 
are summarized below. The evaluation 
criteria for full applications will have 
different weights and details. Further 
information about the evaluation criteria 
and selection factors can be found in the 
full funding opportunity announcement. 

Evaluation Criteria for Projects: 
Proposals will be evaluated using the 
standard NOAA evaluation criteria. 
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Various questions under each criterion 
are provided to ensure that the 
applicant includes information that 
NOAA will consider important during 
the evaluation, in addition to any other 
information provided by the applicant. 

i. Importance and/or relevance and 
applicability of proposed project to the 
program goals (25 percent): This 
criterion ascertains whether there is 
intrinsic value in the proposed work 
and/or relevance to NOAA, Federal, 
regional, state, or local activities. 

• Does the proposal include research 
goals and projects that address the 
critical issues identified in NOAA’s 5- 
year Research Plan, NOAA’s Strategic 
Plan, and the priorities described in the 
program priorities (see Section I.B of the 
full federal opportunity 
announcement)? 

• Is there a demonstrated 
commitment (in terms of resources and 
facilities) to enhance existing NOAA 
and CI resources to foster a long-term 
collaborative research environment/ 
culture? 

ii. Technical/scientific merit (30 
percent): This criterion assesses whether 
the approach is technically sound and/ 
or innovative, if the methods are 
appropriate, and whether there are clear 
project goals and objectives. 

• Does the project description include 
a summary of clearly stated goals to be 
achieved during the five year period 
that reflect NOAA’s strategic plan and 
goals? 

• Does the project description include 
innovative approaches to meeting the 
undersea technology development, 
exploration and research goals of the 
proposal? 

• Does the CI involve partnerships 
with other universities or research 
institutions, including Minority Serving 
Institutions and universities with strong 
departments that can contribute to the 
proposed activities of the CI? 

iii. Overall qualifications of 
applicants (30 percent): This criterion 
ascertains whether the applicant 
possesses the necessary education, 
experience, training, facilities, and 
administrative resources to accomplish 
the project. 

• If the institution(s) and/or Principal 
Investigators have received current or 
recent NOAA funding, is there a 
demonstrated record of outstanding 
performance working with NOAA and/ 
or NOAA scientists on research 
projects? 

• Is there nationally and/or 
internationally recognized expertise 
within the appropriate disciplines 
needed to conduct the collaborative/ 
interdisciplinary research described in 
the proposal? 

• Is there a well-developed business 
plan that includes fiscal and human 
resource management, as well as 
strategic planning and accountability? 

• Are there any unique capabilities in 
a mission-critical area of research for 
NOAA? 

• Does the CI possess the necessary 
undersea technical expertise and 
resources, and/or provide access to the 
technical resources outlined in the 
proposal? 

• Has the applicant shown a 
substantial investment to the NOAA 
partnership, as demonstrated by the 
amount of the cost sharing contribution? 

iv. Project costs (5 percent): The 
budget is evaluated to determine if it is 
realistic and commensurate with the 
project needs and time-frame. 

v. Outreach and education (10 
percent): NOAA assesses whether this 
project provides a focused and effective 
education and outreach strategy 
regarding NOAA’s mission to protect 
the Nation’s natural resources. 

• Is there a strong education program 
with established graduate degree 
programs in NOAA-related sciences that 
also encourages student participation in 
NOAA-related research studies? 

Review and Selection Process: An 
initial administrative review/screening 
is conducted to determine compliance 
with requirements/completeness. All 
proposals will be evaluated and 
individually ranked in accordance with 
the assigned weights of the above-listed 
evaluation criteria by an independent 
peer review panel. At least three 
experts, who may be Federal or non- 
Federal, will be used in this process. If 
non-Federal experts participate in the 
review process, each expert will submit 
an individual review and there will be 
no consensus opinion. The merit 
reviewers’ ratings are used to produce a 
rank order of the proposals. The 
Selecting Official selects proposals after 
considering the peer reviews and 
selection factors listed below. In making 
the final selections, the Selecting 
Official will award in rank order unless 
the proposal is justified to be selected 
out of rank order based upon one or 
more of the selection factors. 

Selection Factors for Projects: The 
merit review ratings shall provide a rank 
order to the Selecting Official for final 
funding recommendations. The 
Selecting Official shall award in the 
rank order unless the proposal is 
justified to be selected out of rank order 
based upon one or more of the following 
factors: 

i. Availability of funding. 
ii. Balance/distribution of funds: 
a. Geographically. 
b. By type of institutions. 

c. By type of partners. 
d. By research areas. 
e. By project types. 
iii. Whether this project duplicates 

other projects funded or considered for 
funding by NOAA or other Federal 
agencies. 

iv. Program priorities and policy 
factors. 

v. Applicant’s prior award 
performance. 

vi. Partnerships and/or participation 
of targeted groups. 

vii. Adequacy of information 
necessary for NOAA staff to make a 
National Environmental Policy Act 
(NEPA) determination and draft 
necessary documentation before 
recommendations for funding are made 
to the Grants Officer. 

Intergovernmental Review: 
Applications under this program are not 
subject to Executive Order 12372, 
‘‘Intergovernmental Review of Federal 
Programs.’’ 

Limitation of Liability: In no event 
will NOAA or the Department of 
Commerce be responsible for proposal 
preparation costs if these programs fail 
to receive funding or are cancelled 
because of other agency priorities. 
Publication of this announcement does 
not oblige NOAA to award any specific 
project or to obligate any available 
funds. 

National Environmental Policy Act 
(NEPA): NOAA must analyze the 
potential environmental impacts, as 
required by the National Environmental 
Policy Act (NEPA), for applicant 
projects or proposals which are seeking 
NOAA federal funding opportunities. 
Detailed information on NOAA 
compliance with NEPA can be found at 
the following NOAA NEPA Web site: 
http://www.nepa.noaa.gov/, including 
our NOAA Administrative Order 216–6 
for NEPA, http://www.nepa.noaa.gov/ 
NAO216_6_TOC.pdf, and the Council 
on Environmental Quality 
implementation regulations, http:// 
ceq.eh.doe.gov/nepa/regs/ceq/toc_ceq.
htm. Consequently, as part of an 
applicant’s package, and under their 
description of their program activities, 
applicants are required to provide 
detailed information on the activities to 
be conducted, locations, sites, species 
and habitat to be affected, possible 
construction activities, and any 
environmental concerns that may exist 
(e.g., the use and disposal of hazardous 
or toxic chemicals, introduction of non- 
indigenous species, impacts to 
endangered and threatened species, 
aquaculture projects, and impacts to 
coral reef systems). In addition to 
providing specific information that will 
serve as the basis for any required 
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impact analyses, applicants may also be 
requested to assist NOAA in drafting of 
an environmental assessment, if NOAA 
determines an assessment is required. 
Applicants will also be required to 
cooperate with NOAA in identifying 
feasible measures to reduce or avoid any 
identified adverse environmental 
impacts of their proposal. The failure to 
do so shall be grounds for not selecting 
an application. In some cases if 
additional information is required after 
an application is selected, funds can be 
withheld by the Grants Officer under a 
special award condition requiring the 
recipient to submit additional 
environmental compliance information 
sufficient to enable NOAA to make an 
assessment on any impacts that a project 
may have on the environment. 

The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements: 
The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the Federal Register notice 
of February 11, 2008 (73 FR 7696), are 
applicable to this solicitation. 

Paperwork Reduction Act: This 
document contains collection-of- 
information requirements subject to the 
Paperwork Reduction Act (PRA). The 
use of Standard Forms 424, 424A, 424B, 
and SF–LLL and CD–346 has been 
approved by the Office of Management 
and Budget (OMB) under the respective 
control numbers 0348–0043, 0348–0044, 
0348–0040, 0348–0046, and 0605–0001. 

Notwithstanding any other provision 
of law, no person is required to, nor 
shall a person be subject to a penalty for 
failure to comply with, a collection of 
information subject to the requirements 
of the PRA unless that collection of 
information displays a currently valid 
OMB control number. 

Executive Order 1286: This notice has 
been determined to be not significant for 
purposes of Executive Order 12866. 

Executive Order 13132 (Federalism): 
It has been determined that this notice 
does not contain policies with 
Federalism implications as that term is 
defined in Executive Order 13132. 

Administrative Procedure Act/ 
Regulatory Flexibility Act: Prior notice 
and an opportunity for public comment 
are not required by the Administrative 
Procedure Act or any other law for rules 
concerning public property, loans, 
grants, benefits, and contracts (5 U.S.C. 
553(a)(2)). Because notice and 
opportunity for comment are not 
required pursuant to 5 U.S.C. 553 or any 
other law, the analytical requirements 
for the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) are inapplicable. 

Therefore, a regulatory flexibility 
analysis has not been prepared. 

Dated: July 1, 2008. 
Terry Bevels, 
Deputy Chief Financial Officer, Office of 
Oceanic and Atmospheric Research. 
[FR Doc. E8–15313 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–KD–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Federal Consistency Appeal by 
Broadwater Energy LLC and 
Broadwater Pipeline LLC 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce. 
ACTION: Notice of Appeal. 

SUMMARY: This announcement provides 
notice that Broadwater Energy LLC and 
Broadwater Pipeline LLC (collectively, 
Broadwater), have filed an 
administrative appeal with the 
Department of Commerce (Department), 
asking that the Department override an 
objection by the New York State 
Department of State (New York). New 
York objects to Broadwater’s proposal to 
construct and operate a floating 
liquefied natural gas (LNG) terminal and 
associated pipeline, that would be 
located in the New York waters of Long 
Island Sound. 
ADDRESSES: Materials from the appeal 
record will be available at the NOAA 
Office of General Counsel for Ocean 
Services, 1305 East-West Highway, 
Room 6111, Silver Spring, MD 20910 
and on the following Web site: http:// 
www.ogc.doc.gov/czma.htm. 
FOR FURTHER INFORMATION CONTACT: Ted 
Beuttler, Attorney-Advisor, NOAA 
Office of the General Counsel, 301–713– 
7383. 
SUPPLEMENTARY INFORMATION: 

I. Notice of Appeal 
On June 6, 2008, Broadwater filed 

notice of an appeal with the 
Department, pursuant to the Coastal 
Zone Management Act of 1972 (CZMA), 
16 U.S.C. 1451 et seq., and 
implementing regulations found at 15 
CFR Part 930, Subpart H. Broadwater 
appealed an objection by New York to 
Broadwater’s proposal to construct and 
operate a floating LNG terminal and 
associated pipeline, that would be 
located in the New York waters of Long 
Island Sound. 

Under the CZMA, the Department 
may override New York’s objection on 
grounds that the project is consistent 

with the objectives or purposes of the 
CZMA or otherwise necessary in the 
interest of national security. To make 
the determination that the proposed 
activity is ‘‘consistent with the 
objectives or purposes of the CZMA,’’ 
the Department must find that: (1) The 
proposed activity furthers the national 
interest as articulated in sections 302 or 
303 of the CZMA, in a significant or 
substantial manner; (2) the adverse 
effects of the proposed activity do not 
outweigh its contribution to the national 
interest, when those effects are 
considered separately or cumulatively; 
and (3) no reasonable alternative is 
available that would permit the activity 
to be conducted in a manner consistent 
with enforceable policies of the 
applicable coastal management 
program. 15 CFR 930.121. 

II. Appeal Documents 
NOAA intends to provide the public 

with access to all publicly available 
materials and related documents 
comprising the appeal record during 
business hours, at the NOAA Office of 
General Counsel for Ocean Services. For 
additional information about this 
appeal, please contact Ted Beuttler, 
301–713–7383. 

Dated: July 2, 2008. 
Joel La Bissonniere, 
Assistant General Counsel for Ocean Services, 
NOAA. 

[Federal Domestic Assistance Catalog No. 
11.419 Coastal Zone Management Program 
Assistance.] 
[FR Doc. E8–15468 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–08–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN: 0648–XI85 

Mid-Atlantic Fishery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of a public meeting. 

SUMMARY: The Mid-Atlantic Council’s 
Scientific and Statistical Committee 
(SSC) will hold a public meeting. 
DATES: The meeting will be held on 
Thursday, July 31, 2008, from 8 a.m. to 
5 p.m. 

ADDRESSES: The meeting will be held at 
the Hilton Philadelphia Airport, 4509 
Island Ave., Philadelphia, PA 19153; 
telephone: (215) 365–4150. 
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Council address: Mid-Atlantic Fishery 
Management Council; 300 S. New 
Street, Room 2115, Dover, DE 19904; 
telephone: (302) 674–2331. 
FOR FURTHER INFORMATION CONTACT: 
Daniel T. Furlong, Executive Director, 
Mid-Atlantic Fishery Management 
Council; 300 S. New Street, Room 2115, 
Dover, DE 19904; telephone: (302) 674– 
2331, extension 19. 
SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to review staff 
analyses and provide input and advice 
regarding fishing level 
recommendations for the 2009 fishing 
year for the summer flounder, scup, 
black sea bass, and bluefish fisheries. 

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, in 
accordance with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act), those 
issues may not be the subject of formal 
action during this meeting. Actions will 
be restricted to those issues specifically 
identified in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 

Special Accommodations 

The meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to M. 
Jan Bryan at the Mid-Atlantic Council 
Office, (302) 674–2331 extension 18, at 
least 5 days prior to the meeting date. 

Dated: July 1, 2008. 
Tracey L. Thompson, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E8–15241 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN: 0648–XI86 

Mid-Atlantic Fishery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public meetings. 

SUMMARY: The Mid-Atlantic Fishery 
Management Council’s (Council) 
Summer Flounder Monitoring 

Committee, Scup Monitoring 
Committee, Black Sea Bass Monitoring 
Committee, and Bluefish Monitoring 
Committee will hold public meetings. 

DATES: The meetings will be held on 
Friday, August 1, 2008, from 8 a.m. to 
5 p.m. 

ADDRESSES: The meetings will be held at 
the Hilton Philadelphia Airport, 4509 
Island Ave., Philadelphia, PA 19153; 
telephone: (215) 365–4150. 

Council address: Mid-Atlantic Fishery 
Management Council; 300 S. New 
Street, Room 2115, Dover, DE 19904; 
telephone: (302) 674–2331. 

FOR FURTHER INFORMATION CONTACT: 
Daniel T. Furlong, Executive Director, 
Mid-Atlantic Fishery Management 
Council; 300 S. New Street, Room 2115, 
Dover, DE 19904; telephone: (302) 674– 
2331, extension 19. 

SUPPLEMENTARY INFORMATION: The 
purpose of these meetings is to review 
staff analyses and the Scientific and 
Statistical Committee’s fishing level 
recommendations for summer flounder, 
scup, black sea bass, and bluefish, and 
recommend annual catch limits and 
associated accountability measures for 
the 2009 commercial and recreational 
sectors of these species.Although non- 
emergency issues not contained in this 
agenda may come before these groups 
for discussion, in accordance with the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act), those issues 
may not be the subject of formal action 
during the meetings. Actions will be 
restricted to those issues specifically 
identified in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 

Special Accommodations 

The meetings are physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to M. Jan Bryan at 
the Mid-Atlantic Council Office, (302) 
674–2331 extension 18, at least 5 days 
prior to the meeting date. 

Dated: July 1, 2008. 

Tracey L. Thompson, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E8–15242 Filed 7–3–08; 8:45 am] 

BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN: 0648–XI84 

Western Pacific Fishery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public meetings. 

SUMMARY: This notice advises the public 
that the Western Pacific Fishery 
Management Council (Council) will 
convene a meeting of the American 
Samoa Archipelago Advisory Panel and 
a meeting of the American Samoa 
Archipelago Plan Team in Pago Pago, 
American Samoa. The Council will also 
convene a public scoping meeting to 
solicit comments on minimizing sea 
turtles interactions in the American 
Samoa pelagic longline fishery. 
DATES: The meeting date for the public 
scoping meeting on minimizing sea 
turtles interactions in the American 
Samoa pelagic longline fishery will be 
Monday, July 21, 2008. The meeting 
date for the American Samoa 
Archipelago Advisory Panel will be 
Tuesday, July 22, 2008. The meeting 
dates for the American Samoa 
Archipelago Plan Team will be 
Wednesday, July 23, 2008 and Thursday 
July 24, 2008. For the specific date, 
time, and agenda for each meeting, see 
SUPPLEMENTARY INFORMATION. 
ADDRESSES: All meetings will be held at 
the Utulei Convention Center in Pago 
Pago, American Samoa. 
FOR FURTHER INFORMATION CONTACT: 
Kitty M. Simonds, Executive Director; 
telephone: (808) 522–8220. 
SUPPLEMENTARY INFORMATION: 

Monday, July 21, 2008, 6 p.m. - 9 p.m. 

Public Scoping Meeting 
U.S. pelagic longline fisheries in the 

Western Pacific accidentally catch small 
numbers of sea turtles, all species of 
which are listed under the Endangered 
Species Act. The Endangered Species 
Act permits a limited take of sea turtles 
through a Biological Opinion or BiOp, 
which is prepared by the NMFS. The 
most recent BiOp which includes the 
American Samoa pelagic longline 
fishery was published in 2004. The level 
of turtle interactions in the American 
Samoa pelagic longline fishery has been 
estimated to be higher than specified in 
the 2004 Biological Opinion. During the 
18-month period from April 2006 to 
September 2007, 7.6 percent of the sets 
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deployed by this fishery were monitored 
by observers, and four green sea turtle 
interactions were reported by the 
observers. All four green turtles were 
dead when brought aboard, or died 
before being released. A fifth turtle was 
observed taken recently in 2008, and 
was also dead on retrieval. The NMFS 
Pacific Islands Region Office (PIRO) is 
preparing to draft a new BiOp for the 
American Samoa fishery, which 
consider measures to reduce the 
potential for further interactions 
between longlines and sea turtles. 
NMFS PIRO has suggested that the 
Council consider taking action to reduce 
turtle takes in the fishery, and which 
could be included in the BiOp analyses. 
Solutions that have been proposed by 
NMFS include requiring hooks to be set 
at least 100 meters deep, requiring the 
use of 45 gram or heavier weights on 
branch lines within 1 meter from each 
hook, requiring the use of longer float 
lines, restricting hook deployment to an 
appropriate distance away from either 
side of floats, requiring the use of the 
largest practical whole fish bait with the 
hook point covered, requiring the use of 
16/0 or larger circle hooks with greater 
than 10 degree offset. Longline fishers in 
American Samoa may also have 
suggestions for measures that could 
reduce sea turtle interactions with 
longlines. The Council is convening the 
meeting in American Samoa to brief 
fishers on the forthcoming BiOp and to 
take comments on potential measures 
from longline fishers in addition to 
those listed above. 

Tuesday, July 22, 2008, 4 p.m. - 9 p.m. 

American Samoa Archipelago Advisory 
Panel 

1. Status Report on 2007 Advisory 
Panel Recommendations 

2. Emerging Fishery Issues and 
Fisheries Development 

3. Update on Magnuson-Stevens Act 
Reauthorization Provisions 

a. Annual Catch Limits (ACLs) 
b. Marine Recreational Information 

Program (MRIP) 
c. Cooperative Research 
4. Pelagic Fisheries Management 
a. Update on Longline Permit 

Application Process 
b. Bycatch Reduction of Sea Turtles 
5. Other Fishery/Management Related 

Issues 
a. Barter, Trade and Subsistence 

Issues 
b. Council Five Year Research 

Priorities 
c. Community Development Program 

(CDP) Options 
6. Public Comments 
7. Discussion and Recommendation 

Wednesday, July 23, 2008, 9 a.m. - 5 
p.m. 

American Samoa Archipelago Plan 
Team 

1. Update on Magnuson-Stevens Act 
Reauthorization Provisions 

a. Annual Catch Limits 
b. Marine Recreational Information 

Program (MRIP) 
c. Cooperative Research 
2. Pelagic Fisheries Management 
a. Update on Pelagic Longline Permit 

Application Process 
b. Bycatch Reduction of Sea Turtles 
3. Other Fishery/Management Related 

Issues 
a. Barter, Trade and Subsistence 

Issues 
b. Council Five Year Research 

Priorities 
c. Community Development Program 

(CDP) Options 
4. Public Comments 
5. Discussion and Recommendation 
6. Review of Annual Report Module 

for American Samoa 
a. Bottomfish 
b. Coral Reef 
c. Precious Corals 
d. Crustaceans 

Thursday, July 24, 2008, 9 a.m. - 5 p.m. 

American Samoa Archipelago Plan 
Team 

1. Review of Annual Report Module 
for American Samoa 

a. Bottomfish 
b. Coral Reef 
c. Precious Corals 
d. Crustaceans 
2. Update on Coral Reef Fishing Local 

Action Strategy 
3. Public Comments 
4. Discussion and Recommendations 
The order in which agenda items are 

addressed may change. Public comment 
periods will be provided throughout 
each agenda. The Advisory Panel and 
Plan Team will meet as late as necessary 
to complete scheduled business. 

Although non-emergency issues not 
contained in this agenda may come 
before these groups for discussion, in 
accordance with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act), those 
issues may not be the subject of formal 
action during these meetings. Actions 
will be restricted to those issues 
specifically identified in this notice and 
any issues arising after publication of 
this notice that require emergency 
action under section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has been notified of the Council’s 
intent to take final action to address the 
emergency. 

Special Accommodations 
These meetings are physically 

accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Kitty M. Simonds, 
(808) 522–8220 (voice) or (808) 522– 
8226 (fax), at least 5 days prior to the 
meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: July 1, 2008. 
Tracey L. Thompson, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E8–15240 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

National Estuarine Research Reserve 
System 

AGENCY: Estuarine Reserves Division, 
Office of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration, U.S. Department of 
Commerce. 
ACTION: Notice of Public Comment 
Period for the Revised Management Plan 
for the Guana Tolomato Matanzas 
National Estuarine Research Reserve in 
Florida. 

SUMMARY: Notice is hereby given that 
the Estuarine Reserves Division, Office 
of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration (NOAA), U.S. 
Department of Commerce is announcing 
a thirty-day public comment period on 
the revised Management Plan for the 
Guana Tolomato Matanzas National 
Estuarine Research Reserve in Florida. 

The Guana Tolomato Matanzas 
National Estuarine Research Reserve is 
located in St. Johns and Flagler counties 
and is geographically separated into a 
northern and southern component 
separated by the City of St. Augustine. 
The reserve was designated in 1999. 
Pursuant to 15 CFR Section 921.33(c), a 
state must revise their management plan 
every five years. The submission of this 
plan brings the Reserve into compliance 
and sets a course for successful 
implementation of the goals and 
objectives of the Reserve. Updated 
programmatic objectives, new facilities, 
and a boundary expansion are notable 
revisions from the previous 
management plan. 

The revised management plan 
outlines the administrative structure; 
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the education, stewardship, and 
research goals of the reserve; and the 
plans for future land acquisition and 
facility development to support reserve 
operations. The reserve management 
goals and objectives can be categorized 
within the following five management 
challenges: Public use, habitat and 
species management, watershed land 
use, cultural preservation and 
interpretation, and global processes. 
These issues can be directly or 
indirectly linked to anthropogenic land 
use of increasing population densities 
accompanied by increasing 
development, recreation and economic 
pressures. 

The Guana Tolomato Matanzas 
Environmental Education Center is a 
notable addition since the last 
management plan and serves as the 
administrative, education, research, and 
stewardship facility for the northern 
component of the Reserve. The facility 
will provide an opportunity for further 
outreach to the community and serve as 
a center of excellence for regional 
science, education and stewardship 
forums. 

This management plan calls for a 
boundary expansion incorporating 8,865 
acres of publicly owned land in the 
southern component of the reserve. 
Approximately 4,166 acres of the Faver- 
Dykes State Park adding to the 1,333 
acres of Faver-Dykes State Park 
incorporated at designation. The 
additional park lands will provide new 
resources and allow for an extension of 
the existing partnership. Additionally, 
4,699 acres of the Matanzas State Forest 
will be added to the Reserve boundary. 
This property will be incorporated to 
further protect the last remaining 
undisturbed salt marsh within the 
Reserve and is part of a 16,000 acre 
continuous conservation corridor. This 
land is comprised 75% by upland pine 
and 25% by wetlands. The area serves 
as an important bird habitat and 
contains significant natural and cultural 
resources. These additions will bring 
the total Reserve acreage to 73,352 acres 
protected for long-term research, 
education and stewardship. 

FOR FURTHER INFORMATION CONTACT: 
Erica Seiden at (301) 563–1172 or Laurie 
McGilvray at (301) 563–1158 of NOAA’s 
National Ocean Service, Estuarine 
Reserves Division, 1305 East-West 
Highway, N/ORM5, 10th floor, Silver 
Spring, MD 20910. For copies of the 
Guana Tolomato Matanzas, FL 
Management Plan revision, visit http:// 
www.dep.state.fl.us/coastal/sites/gtm/ 
plan/. 

Dated: June 30, 2008. 
David M. Kennedy, 
Director, Office of Ocean and Coastal 
Resource Management National Oceanic and 
Atmospheric Administration. 
[FR Doc. E8–15351 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–08–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

National Estuarine Research Reserve 
System 

AGENCY: Estuarine Reserves Division, 
Office of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration, U.S. Department of 
Commerce. 
ACTION: Notice of Public Comment 
Period for the Revised Management Plan 
for the Padilla Bay National Estuarine 
Research Reserve. 

SUMMARY: Notice is hereby given that 
the Estuarine Reserves Division, Office 
of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration (NOAA), U.S. 
Department of Commerce is announcing 
a thirty day public comment period on 
the revised management plan for the 
Padilla Bay National Estuarine Research 
Reserve. 

The Padilla Bay National Estuarine 
Research Reserve is located in Skagit 
County, Washington. The Reserve was 
designated in 1980 pursuant to Section 
315 of the Coastal Zone Management 
Act of 1972, as amended, 16 U.S.C. 
1461. The reserve is revising their plan 
pursuant to 15 CFR. The submission of 
this revised plan sets a course for 
successful implementation of the goals 
and objectives of the reserve. New 
facilities, a focus on broad Puget Sound 
issues and climate change, and updated 
programmatic objectives are notable 
revisions to the previous approved 
management plan. 

The revised management plan 
outlines the administrative structure; 
the education, stewardship, and 
research goals of the reserve; and the 
plans for future land acquisition and 
facility development to support reserve 
operations. Since 2002, the reserve has 
added a coastal training program that 
delivers science-based information to 
key decision makers in Washington 
State. The reserve has realized nearly all 
aspects of the original plan and 
expanded its programs dramatically 
since the original plan. The reserve has 
completed major facility expansion and 

renovation projects that provide 
classrooms, lab space, exhibit space, 
dormitory, and office space. The reserve 
has expanded, but not yet completed, its 
ownership of in-holdings within its 
boundary and increased staff which 
have resulted in the implementation of 
research, education, stewardship, GIS, 
and volunteer activities at the reserve. 

This management plan calls for 
continued land acquisition within its 
boundaries from willing sellers, 
implementation of a habitat mapping 
and change plan, responsiveness to 
existing and emerging regional 
partnerships focusing on the 
management of Puget Sound, a focus on 
climate change within all reserve 
programs, implementation of the 
National Estuarine Research Reserve’s 
K–12 Estuarine Education Program and 
continued implementation of the 
graduate research fellowship, coastal 
training, and system-wide monitoring 
programs. 

FOR FURTHER INFORMATION CONTACT: 
Nina Garfield at (301) 563–1171 or 
Laurie McGilvray at (301) 563–1158 of 
NOAA’s National Ocean Service, 
Estuarine Reserves Division, 1305 East- 
West Highway, N/ORM5, 10th floor, 
Silver Spring, MD 20910. For copies of 
the Padilla Bay Management Plan 
revision, visit http:// 
www.padillabay.gov/. 

Dated: June 30, 2008. 
David M. Kennedy, 
Director, Office of Ocean and Coastal 
Resource Management, National Oceanic and 
Atmospheric Administration. 
[FR Doc. E8–15362 Filed 7–3–08; 8:45 am] 
BILLING CODE 3510–08–P 

COMMODITY FUTURES TRADING 
COMMISSION 

Request To Exempt Certain Over-the- 
Counter Swaps From Certain of the 
Requirements Imposed by 
Commission Regulation 35.2, Pursuant 
to the Authority in Section 4(C) of the 
Commodity Exchange Act 

AGENCY: Commodity Futures Trading 
Commission. 
ACTION: Notice of request for comment 
on exemption request. 

SUMMARY: The Commodity Futures 
Trading Commission (‘‘Commission’’) is 
requesting comment on whether to 
exempt certain over-the-counter 
(‘‘OTC’’) swaps from certain of the 
requirements otherwise imposed by 
Commission Regulation 35.2. 
Specifically, the petitioners request 
authority to clear certain agricultural 
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1 7 U.S.C. 6(c). 
2 A copy of the petition is available on the 

Commission’s Web site at http://www.CFTC.gov/. 
3 The suite of OTC agricultural swap products 

that the CBOT proposes to list for clearing-only is 
comprised of corn basis swap contracts for the 
following regions: Northeastern Iowa, Northwestern 
Iowa, Southern Iowa, Eastern Nebraska, Eastern 
South Dakota, and Southern Minnesota; and corn, 
wheat, and soybean calendar swaps. 

4 17 CFR Part 35 (Commission regulations are 
hereinafter cited as ‘‘Reg. ll’’). 

5 Jurisdiction is retained for, among other things, 
provisions of the CEA proscribing fraud and 
manipulation. See Reg. 35.2. 

6 Reg. 35.1(b)(1)(i). ‘‘Commodity’’ is defined in 
Section 1a(4) of the CEA to include a variety of 
specified agricultural products, ‘‘and all other goods 
and articles, except onions * * * and all services, 
rights, and interests in which contracts for future 
delivery are presently or in the future dealt in.’’ 

7 See 58 FR 5587 (Jan. 22, 1993). 
8 Pub. L. 106–554, 114 Stat. 2763 (2000). 
9 See, e.g., CEA 2(d), (g) and (h). 
10 Reg. 35.2(b). 
11 Reg. 35.2(c). 
12 The contracts that the CBOT proposes to list for 

clearing-only would, however, meet the 
requirements of Reg. 35.2(a) and (d) in that they 
would be entered into solely between eligible swap 
participants and executed OTC. 

13 Reg. 35.2(d). 
14 Section 4(c)(1) of the CEA, 7 U.S.C. 6(c)(1), 

provides in full that: 
In order to promote responsible economic or 

financial innovation and fair competition, the 
Commission by rule, regulation, or order, after 
notice and opportunity for hearing, may (on its own 
initiative or on application of any person, including 
any board of trade designated or registered as a 
contract market or derivatives transaction execution 
facility for transactions for future delivery in any 
commodity under section 7 of this title) exempt any 
agreement, contract, or transaction (or class thereof) 
that is otherwise subject to subsection (a) of this 
section (including any person or class of persons 
offering, entering into, rendering advice or 
rendering other services with respect to, the 
agreement, contract, or transaction), either 
unconditionally or on stated terms or conditions or 
for stated periods and either retroactively or 
prospectively, or both, from any of the requirements 
of subsection (a) of this section, or from any other 
provision of this chapter (except subparagraphs 
(c)(ii) and (D) of section 2(a)(1) of this title, except 
that the Commission and the Securities and 
Exchange Commission may by rule, regulation, or 
order jointly exclude any agreement, contract, or 
transaction from section 2(a)(1)(D) of this title), if 
the Commission determines that the exemption 
would be consistent with the public interest. 

15 House Conf. Report No. 102–978, 1992 
U.S.C.C.A.N. 3179, 3213. 

swaps. This exemption has been 
requested by the Chicago Mercantile 
Exchange Inc. (‘‘CME’’), a registered 
derivatives clearing organization 
(‘‘DCO’’), and the Board of Trade of the 
City of Chicago, Inc. (‘‘CBOT’’), a 
designated contract market. Authority 
for extending this relief is found in 
Section 4(c) of the Commodity Exchange 
Act (‘‘CEA’’).1 
DATES: Comments must be received on 
or before August 21, 2008. 
ADDRESSES: Comments may be 
submitted by any of the following 
methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov/http:// 
frwebgate.access.gpo/cgi-bin/leaving. 
Follow the instructions for submitting 
comments. 

• E-mail: secretary@cftc.gov. Include 
‘‘CME/CBOT Section 4(c) Petition’’ in 
the subject line of the message. 

• Fax: 202–418–5521. 
• Mail: Send to David A. Stawick, 

Secretary, Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW., Washington, DC 
20581. 

• Courier: Same as mail above. 
All comments received will be posted 

without change to http:// 
www.CFTC.gov/. 
FOR FURTHER INFORMATION CONTACT: 
Sarah E. Josephson, Special Counsel, 
202–418–5684, sjosephson@cftc.gov, or 
Phyllis P. Dietz, Associate Director, 
202–418–5449, pdietz@cftc.gov, 
Division of Clearing and Intermediary 
Oversight, Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1151 21st Street, NW., Washington, DC 
20581. 
SUPPLEMENTARY INFORMATION: 

I. The CME/CBOT Petition 
CME, the DCO that provides clearing 

services for the CBOT, and the CBOT 
jointly submitted a request to the 
Commission for an exemptive order 
under Section 4(c) of the CEA.2 The 
order would grant CME approval to 
clear OTC corn basis swaps and corn, 
wheat, and soybean calendar swaps,3 
and it would permit the CBOT to list 
those products for ‘‘clearing-only.’’ The 
contract size for the basis and calendar 
swap products will be the same as that 
for corn, wheat, and soybean futures— 

5,000 bushels. However, each of the 
proposed cleared-only OTC products 
will be cash-settled, in contrast to the 
CBOT’s corn, wheat, and soybean 
futures contracts, which are physically- 
settled. 

Part 35 of the Commission’s 
regulations 4 exempts swap agreements 
and eligible persons entering into such 
agreements from most provisions of the 
CEA.5 The term ‘‘swap agreement’’ is 
defined to include, among other types of 
agreements, a ‘‘basis swap’’ or a 
‘‘commodity swap.’’ 6 Part 35 was 
promulgated pursuant to authority 
conferred upon the Commission in 
Section 4(c) of the CEA to exempt 
certain transactions in order to promote 
innovation and competition.7 Various 
exemptions and exclusions were 
subsequently added to the CEA by the 
Commodity Futures Modernization Act 
of 2000 (‘‘CFMA’’),8 but none apply to 
agricultural contracts.9 

Part 35 requires, among other things, 
that a swap agreement not be part of a 
fungible class of agreements that are 
standardized as to their material 
economic terms 10 and that the 
creditworthiness of any party having an 
interest under the agreement be a 
material consideration in entering into 
or negotiating the terms of the 
agreement.11 Under the arrangement 
proposed by CME and the CBOT, a 
cleared-only OTC contract could be 
offset by another cleared-only OTC 
contract. Thus, clearing of these OTC 
contracts would result in contracts that 
are fungible with other cleared-only 
contracts with equivalent terms. In 
addition, the creditworthiness of the 
counterparty would not be a 
consideration. Accordingly, the OTC 
contracts CME would clear would not 
satisfy all of the conditions of Part 35.12 

However, Part 35 further permits ‘‘any 
person [to] apply to the Commission for 
exemption from any of the provisions of 
the Act * * * for other arrangements or 

facilities.’’ 13 CME and the CBOT have 
petitioned the Commission for an order 
under Section 4(c) of the CEA that 
would exempt cleared-only OTC swaps 
involving corn, wheat, or soybeans to 
the same extent as contracts that are 
exempt pursuant to Part 35 of the 
Commission’s regulations. 

II. Section 4(c) of the Commodity 
Exchange Act 

Section 4(c)(1) of the CEA empowers 
the Commission to ‘‘promote 
responsible economic or financial 
innovation and fair competition’’ by 
exempting any transaction or class of 
transactions from any of the provisions 
of the CEA (subject to exceptions not 
relevant here) where the Commission 
determines that the exemption would be 
consistent with the public interest.14 
The Commission may grant such an 
exemption by rule, regulation, or order, 
after notice and opportunity for hearing, 
and may do so on application of any 
person or on its own initiative. 

In enacting Section 4(c), Congress 
noted that the goal of the provision ‘‘is 
to give the Commission a means of 
providing certainty and stability to 
existing and emerging markets so that 
financial innovation and market 
development can proceed in an effective 
and competitive manner.’’ 15 Permitting 
the clearing of OTC corn, wheat, and 
soybean swaps by CME may foster both 
financial innovation and competition. It 
may benefit the marketplace by 
providing market participants the ability 
to combine flexible negotiation with 
central counterparty guarantees and 
capital efficiencies. In addition, the 
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16 Section 4(c)(2) of the CEA, 7 U.S.C. 6(c)(2), 
provides in full that: 

The Commission shall not grant any exemption 
under paragraph (1) from any of the requirements 
of subsection (a) of this section unless the 
Commission determines that— 

(A) the requirement should not be applied to the 
agreement, contract, or transaction for which the 
exemption is sought and that the exemption would 
be consistent with the public interest and the 
purposes of this Act; and 

(B) the agreement, contract, or transaction— 
(i) will be entered into solely between appropriate 

persons; and 
(ii) will not have a material adverse effect on the 

ability of the Commission or any contract market or 
derivatives transaction execution facility to 
discharge its regulatory or self-regulatory duties 
under this Act. 

17 Section 3(b) of the CEA, 7 U.S.C. 5(b). See also 
Section 4(c)(1) of the CEA, 7 U.S.C. 6(c)(1) (purpose 
of exemptions is ‘‘to promote responsible economic 
or financial innovation and fair competition’’). 

18 44 U.S.C. 3507(d). 
19 7 U.S.C. 19(a). 

CBOT has represented that it expects 
that the proposed cleared-only OTC 
corn basis and calendar swaps will be 
a complement to the CBOT’s corn 
futures and will enable corn suppliers 
and users, including participants in the 
ethanol industry, to manage volatile 
basis risk while realizing the benefits of 
centralized clearing. Similarly, the 
CBOT has stated that it expects that its 
proposed cleared-only OTC wheat and 
soybean calendar swaps will 
complement wheat and soybean futures, 
respectively, and will result in similar 
benefits. 

The Commission is requesting 
comment on whether it should exempt 
the OTC corn basis swaps and corn, 
wheat, and soybean calendar swaps that 
are proposed to be cleared by CME and 
listed by the CBOT, as described above, 
to the same extent as are other contracts 
that are exempt pursuant to Part 35 of 
the Commission’s regulations. 

Section 4(c)(2) provides that the 
Commission may grant an exemption 
only when it determines that the 
requirements for which the exemption 
is being provided should not be applied 
to the agreements, contracts, or 
transactions at issue, and the exemption 
is consistent with the public interest 
and the purposes of the CEA; that the 
agreements, contracts, or transactions 
will be entered into solely between 
appropriate persons; and that the 
exemption will not have a material 
adverse effect on the ability of the 
Commission or any contract market or 
derivatives transaction execution 
facility to discharge its regulatory or 
self-regulatory responsibilities under the 
CEA.16 

The purposes of the CEA include 
‘‘promot[ing] responsible innovation 
and fair competition among boards of 
trade, other markets, and market 
participants.’’ 17 It may be consistent 
with these and the other purposes of the 

CEA, and with the public interest, for 
the cleared-only contracts described 
herein to be exempt as are other 
contracts under Part 35 of the 
Commission’s regulations. However, the 
exception of agricultural commodities 
from the exemptions and exclusions 
provided under the CFMA for OTC 
transactions may be relevant to the 
analysis. Accordingly, the Commission 
is requesting comment as to whether an 
exemption from the requirements of the 
CEA should be granted in the context of 
these transactions. 

In light of the above, the Commission 
also is requesting comment as to 
whether these exemptions will affect its 
ability to discharge its regulatory 
responsibilities under the CEA, or with 
the self-regulatory duties of any 
designated contract market. 

III. Request for Comment 
The Commission requests comment 

on all aspects of the issues presented by 
this exemption request. 

IV. Related Matters 

A. Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 

(‘‘PRA’’) 18 imposes certain 
requirements on federal agencies 
(including the Commission) in 
connection with their conducting or 
sponsoring any collection of 
information as defined by the PRA. The 
exemption would not, if approved, 
require a new collection of information 
from any entities that would be subject 
to the exemption. 

B. Cost-Benefit Analysis 
Section 15(a) of the CEA,19 requires 

the Commission to consider the costs 
and benefits of its action before issuing 
an order under the CEA. By its terms, 
Section 15(a) does not require the 
Commission to quantify the costs and 
benefits of an order or to determine 
whether the benefits of the order 
outweigh its costs. Rather, Section 15(a) 
simply requires the Commission to 
‘‘consider the costs and benefits’’ of its 
action. 

Section 15(a) of the CEA further 
specifies that costs and benefits shall be 
evaluated in light of five broad areas of 
market and public concern: Protection 
of market participants and the public; 
efficiency, competitiveness, and 
financial integrity of futures markets; 
price discovery; sound risk management 
practices; and other public interest 
considerations. Accordingly, the 
Commission could in its discretion give 
greater weight to any one of the five 

enumerated areas and could in its 
discretion determine that, 
notwithstanding its costs, a particular 
order was necessary or appropriate to 
protect the public interest or to 
effectuate any of the provisions or to 
accomplish any of the purposes of the 
CEA. 

The Commission is considering the 
costs and benefits of an exemptive order 
in light of the specific provisions of 
Section 15(a) of the CEA, as follows: 

1. Protection of market participants 
and the public. The contracts that are 
the subject of the exemptive request will 
only be entered into by persons who are 
‘‘appropriate persons’’ as set forth in 
Section 4(c) of the Act. 

2. Efficiency, competition, and 
financial integrity. Extending the 
exemption granted under Part 35 to 
these OTC swap agreements to allow 
them to be cleared may promote 
liquidity and transparency in the 
markets for OTC derivatives on corn, 
wheat, and soybeans, as well as futures 
on those commodities. Extending the 
exemption also may promote financial 
integrity by providing the benefits of 
clearing to these OTC markets. 

3. Price discovery. Price discovery 
may be enhanced through market 
competition. 

4. Sound risk management practices. 
Clearing of OTC transactions may foster 
risk management by the participant 
counterparties. CME’s risk management 
practices in clearing these transactions 
would be subject to the Commission’s 
supervision and oversight. 

5. Other public interest 
considerations. The requested 
exemption may encourage market 
competition in agricultural derivatives 
products without unnecessary 
regulatory burden. 

After considering these factors, the 
Commission has determined to seek 
comment on the exemption request as 
discussed above. The Commission also 
invites public comment on its 
application of the cost-benefit provision. 

Issued in Washington, DC, on June 30, 
2008 by the Commission. 

David A. Stawick, 
Secretary of the Commission. 
[FR Doc. E8–15274 Filed 7–3–08; 8:45 am] 

BILLING CODE 6351–01–P 
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DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket No. DoD–2008–OS–0016] 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 
DATES: Consideration will be given to all 
comments received by August 6, 2008. 

Title, Form and OMB Number: 
Application Form for Department of 
Defense (DoD) Stored Value Card (SVC) 
Programs; DD Form 2887; OMB Control 
Number 0730–TBD. 

Type of Request: New. 
Number of Respondents: 44,500. 
Responses per Respondent: 1. 
Annual Responses: 44,500. 
Average Burden per Response: 10 

minutes. 
Annual Burden Hours: 7,417. 
Needs and Uses: Department of 

Defense (DoD) Financial Management 
Regulation 7000.14–R, Volume 5, 
requires that eligible individuals 
desiring to enroll in the Navy/Marine 
Corps Cash and the EagleCash program 
complete the DD Form 2887. This form 
is also used to authorize the transfer of 
funds from their personal bank accounts 
to the SVC for the Navy/Marine Cash 
Program and to provide a means to 
effect immediate checkage of the 
individual’s pay if a debt occurs. 

Affected Public: Individuals or 
households; business or other-for-profit; 
not-for-profit institutions; state, local or 
tribal government. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

Obtain or Retain Benefits. 
OMB Desk Officer: Ms. Sharon Mar. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Mar at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. Comments may 
be e-mailed to Ms. Mar at 
Sharon_Mar@omb.eop.gov. 

You may also submit comments, 
identified by docket number and title, 
by the following method: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name, docket 
number and title for this Federal 

Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 

DoD Clearance Officer: Ms. Patricia 
Toppings. 

Written requests for copies of the 
information collection proposal should 
be sent to Ms. Toppings at WHS/ESD/ 
Information Management Division, 1777 
North Kent Street, RPN, Suite 11000, 
Arlington, VA 22209–2133. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. E8–15272 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket No. DoD–2007–OS–0128] 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 
DATES: Consideration will be given to all 
comments received by August 6, 2008. 

Title, Form and OMB Number: 
Application for Department of Defense 
Access Card—Defense Biometric 
Identification System (DBIDS) 
Enrollment; OMB Control Number 
0704–TBD. 

Type of Request: New. 
Number of Respondents: 74,400,900. 
Responses per Respondent: 1. 
Annual Responses: 74,400,900. 
Average Burden per Response: 8.75 

minutes. 
Annual Burden Hours: 10,850,131. 
Needs and Uses: This information 

collection requirement is needed to 
obtain the necessary data to verify 
eligibility for a Department of Defense 
physical access card for personnel who 
are not entitled to a Common Access 
Card or other approved DoD 
identification card. The information is 
used to establish eligibility for the 
physical access to a DoD installation or 
facility, detect fraudulent identification 
cards, provide physical access and 

population demographic reports, 
provide law enforcement data, and in 
some cases provide anti-terrorism 
screening. 

Affected Public: Individuals or 
households. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

Obtain or Retain Benefits. 
OMB Desk Officer: Ms. Sharon Mar. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Mar at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. Comments may 
be e-mailed to Ms. Mar at 
Sharon_Mar@omb.eop.gov. 

You may also submit comments, 
identified by docket number and title, 
by the following method: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name, docket 
number and title for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 

DoD Clearance Officer: Ms. Patricia 
Toppings. 

Written requests for copies of the 
information collection proposal should 
be sent to Ms. Toppings at WHS/ESD/ 
Information Management Division, 1777 
North Kent Street, RPN, Suite 11000, 
Arlington, VA 22209–2133. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. E8–15273 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket No. DoD–2008–OS–0034] 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 
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DATES: Consideration will be given to all 
comments received by August 6, 2008. 

Title, Form and OMB Number: 
Information Assurance Workshop 
Survey; OMB Control Number 0704– 
TBD. 

Type of Request: New. 
Number of Respondents: 400. 
Responses per Respondent: 1. 
Annual Responses: 400. 
Average Burden per Response: 5 

minutes. 
Annual Burden Hours: 33. 
Needs and Uses: The purpose of 

collecting this information is to obtain 
feedback from the annual Information 
Assurance Workshop attendees on 
location, accommodations, workshop 
speakers and content, etc. This feedback 
will be used to only improve future 
workshops. 

Affected Public: Business or other-for- 
profit. 

Frequency: Annually. 
Respondent’s Obligation: Voluntary. 
OMB Desk Officer: Ms. Sharon Mar. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Mar at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. Comments may 
be e-mailed to Ms. Mar at 
Sharon_Mar@omb.eop.gov. 

You may also submit comments, 
identified by docket number and title, 
by the following method: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name, docket 
number and title for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 

DoD Clearance Officer: Ms. Patricia 
Toppings. 

Written requests for copies of the 
information collection proposal should 
be sent to Ms. Toppings at WHS/ESD/ 
Information Management Division, 1777 
North Kent Street, RPN, Suite 11000, 
Arlington, VA 22209–2133. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
Alternate OSD Federal Register, Liaison 
Officer Department of Defense. 
[FR Doc. E8–15299 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket No. DoD–2007–OS–0129] 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 
DATES: Consideration will be given to all 
comments received by August 6, 2008. 

Title, Form and OMB Number: 
Department of Defense Education 
Activity (DoDEA) Customer Satisfaction 
Survey for Sponsors and Students; OMB 
Control Number 0704–0421. 

Type of Request: Revision. 
Number of Respondents: 2,627. 
Responses per Respondent: 1. 
Annual Responses: 2,627. 
Average Burden per Response: 20 

minutes. 
Annual Burden Hours: 876. 
Needs and Uses: The Department of 

Defense Education Activity (DoDEA) 
Customer Satisfaction Survey for 
Sponsors and Students is a tool used to 
measure the satisfaction level of 
sponsors and students with the 
programs and services provided by 
DoDEA. This collection is necessary to 
meet the Government Performance and 
Results Act of 1993, Public Law 103–62; 
107 Stat. 285, that requires agencies to 
have strategic plans and to consult with 
affected persons. A major purpose of the 
regulation is to improve Federal 
program effectiveness and public 
accountability by promoting a new 
focus on results, service quality, and 
customer satisfaction. 

Affected Public: Individuals or 
households. 

Frequency: Biennially. 
Respondent’s Obligation: Voluntary. 
OMB Desk Officer: Ms. Sharon Mar. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Mar at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. Comments may 
be e-mailed to Ms. Mar at 
Sharon_Mar@omb.eop.gov. 

You may also submit comments, 
identified by docket number and title, 
by the following method: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name, docket 

number and title for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 

DoD Clearance Officer: Ms. Patricia 
Toppings. 

Written requests for copies of the 
information collection proposal should 
be sent to Ms. Toppings at WHS/ESD/ 
Information Management Division, 1777 
North Kent Street, RPN, Suite 11000, 
Arlington, VA 22209–2133. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. E8–15302 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket No. DoD–2008–OS–0017] 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 
DATES: Consideration will be given to all 
comments received by August 6, 2008. 

Title, Form and OMB Number: 
Department of Defense Education 
Activity (DoDEA) Sure Start Parent 
Questionnaire; OMB Control Number 
0704–TBD. 

Type of Request: New. 
Number of Respondents: 33. 
Responses per Respondent: 2. 
Annual Responses: 66. 
Average Burden per Response: 10 

minutes. 
Annual Burden Hours: 11. 
Needs and Uses: This information 

collection is necessary to allow mid and 
end of year measurement of Sure Start’s 
effectiveness in meeting the needs of 
DoDEA students and families. The 
DoDEA Sure Start Parent Questionnaire 
measures the satisfaction level of 
parents/sponsors of students enrolled in 
DoDEA Sure Start programs. 

Affected Public: Individuals or 
households. 

Frequency: Semi-Annually. 
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Respondent’s Obligation: Voluntary. 
OMB Desk Officer: Ms. Sharon Mar. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Mar at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. Comments may 
be e-mailed to Ms. Mar at 
Sharon_Mar@omb.eop.gov. 

You may also submit comments, 
identified by docket number and title, 
by the following method: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name, docket 
number and title for this Federal 
Register document. The general policy 
for comments and other submissions 
from members of the public is to make 
these submissions available for public 
viewing on the Internet at http:// 
www.regulations.gov as they are 
received without change, including any 
personal identifiers or contact 
information. 

DoD Clearance Officer: Ms. Patricia 
Toppings. 

Written requests for copies of the 
information collection proposal should 
be sent to Ms. Toppings at WHS/ESD/ 
Information Management Division, 1777 
North Kent Street, RPN, Suite 11000, 
Arlington, VA 22209–2133. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. E8–15303 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Closed 
Meeting 

AGENCY: Department of Defense. 
ACTION: Notice of Advisory Committee 
Meeting. 

SUMMARY: The Defense Science Board 
(DSB) Task Force on the National 
Nuclear Security Administration 
Strategic Plan for Advanced Computing 
will meet in closed session on August 
18–19, 2008; at Los Alamos and Sandia 
in New Mexico. 
FOR FURTHER INFORMATION CONTACT: 
LtCol Charles Lominac, USAF, Defense 
Science Board, 3140 Defense Pentagon, 
Room 3B888A, Washington, DC 20301– 
3140, via e-mail at 

charles.lominac@osd.mil, or via phone 
at (703) 571–0081. 

SUPPLEMENTARY INFORMATION: The 
mission of the Defense Science Board is 
to advise the Secretary of Defense and 
the Under Secretary of Defense for 
Acquisition, Technology & Logistics on 
scientific and technical matters as they 
affect the perceived needs of the 
Department of Defense. At the meeting, 
the task force shall conduct an 
evaluation of the strategic plan for 
advanced computing of the National 
Nuclear Security Administration and 
assess the impact of using the planned 
capability for other National Security 
issues. The task force’s findings and 
recommendations, pursuant to 41 CFR 
102–3.140 through 102–3.165, will be 
presented and discussed by the 
membership of the Defense Science 
Board prior to being presented to the 
Government’s decision maker. 

Pursuant to 41 CFR 102–3.120 and 
102–3.150, the Designated Federal 
Officer for the Defense Science Board 
will determine and announce in the 
Federal Register when the findings and 
recommendations of the August 18–19, 
2008 meeting are deliberated by the 
Defense Science Board. 

Interested persons may submit a 
written statement for consideration by 
the Defense Science Board. Individuals 
submitting a written statement must 
submit their statement to the Designated 
Federal Official at the address detailed 
above, at any point, however, if a 
written statement is not received at least 
10 calendar days prior to the meeting, 
which is the subject of this notice, then 
it may not be provided to or considered 
by the Defense Science Board. The 
Designated Federal Official will review 
all timely submissions with the Defense 
Science Board Chairperson, and ensure 
they are provided to members of the 
Defense Science Board before the 
meeting that is the subject of this notice. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–15252 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Closed 
Meeting 

AGENCY: Department of Defense. 
ACTION: Notice of Advisory Committee 
Meeting. 

SUMMARY: The Defense Science Board 
(DSB) Task Force on the National 
Nuclear Security Administration 
Strategic Plan for Advanced Computing 
will meet in closed session on 
September 29–30, 2008; at SAIC, 
Arlington, VA. 
FOR FURTHER INFORMATION CONTACT: 
LtCol Charles Lominac, USAF, Defense 
Science Board, 3140 Defense Pentagon, 
Room 3B888A, Washington, DC 20301– 
3140, via e-mail at 
charles.lominac@osd.mil, or via phone 
at (703) 571–0081. 
SUPPLEMENTARY INFORMATION: The 
mission of the Defense Science Board is 
to advise the Secretary of Defense and 
the Under Secretary of Defense for 
Acquisition, Technology & Logistics on 
scientific and technical matters as they 
affect the perceived needs of the 
Department of Defense. At the meeting, 
the task force shall conduct an 
evaluation of the strategic plan for 
advanced computing of the National 
Nuclear Security Administration and 
assess the impact of using the planned 
capability for other National Security 
issues. The task force’s findings and 
recommendations, pursuant to 41 CFR 
102–3.140 through 102–3.165, will be 
presented and discussed by the 
membership of the Defense Science 
Board prior to being presented to the 
Government’s decisionmaker. 

Pursuant to 41 CFR 102–3.120 and 
102–3.150, the Designated Federal 
Officer for the Defense Science Board 
will determine and announce in the 
Federal Register when the findings and 
recommendations of the September 29– 
30, 2008 meeting are deliberated by the 
Defense Science Board. 

Interested persons may submit a 
written statement for consideration by 
the Defense Science Board. Individuals 
submitting a written statement must 
submit their statement to the Designated 
Federal Official at the address detailed 
above, at any point, however, if a 
written statement is not received at least 
10 calendar days prior to the meeting, 
which is the subject of this notice, then 
it may not be provided to or considered 
by the Defense Science Board. The 
Designated Federal Official will review 
all timely submissions with the Defense 
Science Board Chairperson, and ensure 
they are provided to members of the 
Defense Science Board before the 
meeting that is the subject of this notice. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–15253 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 
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DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Closed 
Meeting 

AGENCY: Department of Defense. 
ACTION: Notice of Advisory Committee 
Meeting. 

SUMMARY: The Defense Science Board 
(DSB) Task Force on the National 
Nuclear Security Administration 
Strategic Plan for Advanced Computing 
will meet in closed session on July 30– 
31, 2008; at LLNL in California 
FOR FURTHER INFORMATION CONTACT: 
LtCol Charles Lominac, USAF, Defense 
Science Board, 3140 Defense Pentagon, 
Room 3B888A, Washington, DC 20301– 
3140, via e-mail at 
charles.lominac@osd.mil, or via phone 
at (703) 571–0081. 
SUPPLEMENTARY INFORMATION: The 
mission of the Defense Science Board is 
to advise the Secretary of Defense and 
the Under Secretary of Defense for 
Acquisition, Technology & Logistics on 
scientific and technical matters as they 
affect the perceived needs of the 
Department of Defense. At the meeting, 
the task force shall conduct an 
evaluation of the strategic plan for 
advanced computing of the National 
Nuclear Security Administration and 
assess the impact of using the planned 
capability for other National Security 
issues. 

The task force’s findings and 
recommendations, pursuant to 41 CFR 
102–3.140 through 102–3.165, will be 
presented and discussed by the 
membership of the Defense Science 
Board prior to being presented to the 
Government’s decisionmaker. 

Pursuant to 41 CFR 102–3.120 and 
102–3.150, the Designated Federal 
Officer for the Defense Science Board 
will determine and announce in the 
Federal Register when the findings and 
recommendations of the July 30–31, 
2008 meeting are deliberated by the 
Defense Science Board. 

Interested persons may submit a 
written statement for consideration by 
the Defense Science Board. Individuals 
submitting a written statement must 
submit their statement to the Designated 
Federal Official at the address detailed 
above, at any point, however, if a 
written statement is not received at least 
10 calendar days prior to the meeting, 
which is the subject of this notice, then 
it may not be provided to or considered 
by the Defense Science Board. The 
Designated Federal Official will review 
all timely submissions with the Defense 
Science Board Chairperson, and ensure 

they are provided to members of the 
Defense Science Board before the 
meeting that is the subject of this notice. 

Dated: June 30, 2008. 

Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–15254 Filed 7–3–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2008–0012] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 

ACTION: Notice to Alter a System of 
Records. 

SUMMARY: The Department of the Air 
Force is proposing to alter a system of 
records in its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 

DATES: The changes will be effective on 
August 6, 2008 unless comments are 
received that would result in a contrary 
determination. 

ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCX, 1800 Air 
Force Pentagon, Suite 220, Washington, 
DC 20330–1800. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Novella Hill at (703) 696–6518. 

SUPPLEMENTARY INFORMATION: The 
Department of the Air Force notices for 
systems of records subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, were 
submitted on June 24, 2008, to the 
House Committee on Government 
Oversight and Reform, the Senate 
Committee on Homeland Security and 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I 
to OMB Circular No. A–130, ‘‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

F036 USAFA K 

SYSTEM NAME: 
Admissions Records (June 11, 1997, 

62 FR 31793). 

CHANGES: 
* * * * * 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with ‘‘Data 

used in the candidate selection process 
for the U.S. Air Force Academy: High 
school records; admissions test scores; 
physical aptitude examination scores; 
high school extra curricular activities; 
medical qualification status; personal 
data records; Liaison Officer 
evaluations; teacher evaluations; drug 
abuse certificates; letters of 
recommendation; address; phone 
number; Social Security Number; race; 
height; weight; citizenship; military 
parents; candidate writing sample; 
nomination; preparatory school or 
college record, if applicable; pre- 
candidate questionnaires; pertinent 
information on assigned Liaison 
Officers; general correspondence; 
selection data on new classes; medical 
qualification at entry; candidate high 
school class rank and class size; Liaison 
Officer Evaluations; teacher evaluations; 
and drug abuse certificates.’’ 
* * * * * 

RETENTION AND DISPOSAL: 
Delete paragraph 2 and replace with 

‘‘Records on candidates who are not 
appointed are destroyed at the end of 
the admission cycle. Liaison Officers’ 
records are destroyed upon separation 
or reassignment. Records are destroyed 
by tearing into pieces, shredding, 
pulping, macerating or burning. 
Computer records are destroyed by 
overwriting or degaussing.’’ 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with 

‘‘Director of Admissions, Technical 
Support Division (RRI), USAF 
Academy, CO 80840–5651.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address written inquiries to or visit the 
Director of Admissions, Technical 
Support Division (RRI), USAF 
Academy, CO 80840–5651. 

Written request should include full 
name, last four digits of Social Security 
Number (SSN), and signed request. 
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Persons visiting must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions.’’ 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
‘‘Individuals seeking access to records 
about themselves contained in this 
system should address written requests 
to or visit the Director of Admissions, 
Technical Support Division (RRI), USAF 
Academy, CO 80840–5651.’’ 

Written request should include full 
name, last four digits of Social Security 
Number (SSN), and signed request. 

Persons visiting must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions.’’ 
* * * * * 

RECORD SOURCE CATEGORIES: 

Delete entry and replace with 
‘‘Educational institutions; automated 
system interfaces; the individual; 
College Entrance Examination Board; 
American College Testing scores; DoD 
Medical examinations records; letters of 
recommendation, members of U.S. 
Congress and Senate, teachers 
evaluations, Liaison Officers 
Evaluations and personnel records.’’ 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Delete entry and replace with 
‘‘Investigatory material compiled solely 
for the purpose of determining 
suitability, eligibility, or qualifications 
for federal civilian employment, 
military service, federal contracts, or 
access to classified information may be 
exempt pursuant to 5 U.S.C. 552a(k)(5), 
but only to the extent that such material 
would reveal the identity of a 
confidential source. 

An exemption rule for this record 
system has been promulgated in 
accordance with 5 U.S.C. 553(b)(1), (2) 
and (3) and (e) and published in 32 CFR 
part 806b. For additional information, 
contact the system manager.’’ 
* * * * * 

F036 USAFA K 

SYSTEM NAME: 

Admissions Records. 

SYSTEM LOCATION: 

United States Air Force Academy 
(USAF Academy), CO 80840–5000. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Air Force Academy applicants, 
nominees, appointees, cadets, and Air 
Force Reserve officers not on active 
duty. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Data used in the candidate selection 
process for the U.S. Air Force Academy: 
High school records; admissions test 
scores; physical aptitude examination 
scores; high school extra curricular 
activities; medical qualification status; 
personal data records; Liaison Officer 
evaluations; teacher evaluations; drug 
abuse certificates; letters of 
recommendation; address; phone 
number; Social Security Number (SSN); 
race; height; weight; citizenship; 
military parents; candidate writing 
sample; nomination; preparatory school 
or college record, if applicable; pre- 
candidate questionnaires; pertinent 
information on assigned Liaison 
Officers; general correspondence; 
selection data on new classes; medical 
qualification at entry; candidate high 
school class rank and class size; Liaison 
Officer Evaluations; teacher evaluations; 
and drug abuse certificates. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 8013, Secretary of the Air 
Force; 10 U.S.C. 9331, Establishment; 
Superintendent; faculty; and E.O. 9397 
(SSN). 

PURPOSE(S): 

Used by Admissions Office, selection 
panels, Academy Board, Athletic 
Department and Preparatory School 
personnel for selection of cadets to 
attend the Preparatory School and the 
USAF Academy; to evaluate candidates 
for recommendation for civilian 
preparatory school scholarships, and to 
form the nucleus of the cadet record for 
candidates selected to attend the 
Academy. 

Used by Admissions Office to prepare 
evaluations of candidate’s potential for 
submission to members of Congress and 
to schedule for medical examinations. 
Used to monitor training of Liaison 
Officers. 

Used to advise persons interested in 
the Academy of the name, address, and 
telephone number of their nearest 
Liaison Officer. To advise persons 
interested in the Academy of the name, 
address, and telephone number of their 
nearest Liaison Officer. 

Used to evaluate selection procedures 
of USAF Academy cadets, to assure that 
criteria for entering cadets are met and 
to procure various biographical 
information on incoming cadets for 
press releases. 

Used by Air Force Reserve Officer 
Training Corps (AFROTC) for possible 
AFROTC scholarship participation. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

Information may be disclosed to 
members of Congress in connection 
with nominations and appointments. 
Names, addresses, and telephone 
numbers of Liaison Officers may be 
disclosed to individuals interested in 
the Academy. 

Biographical information on incoming 
cadets may be used for press releases. 

The ‘Blanket Routine Uses’ published 
at the beginning of the Air Force’s 
compilation of systems of records 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper in file folders and electronic 
storage media. 

RETRIEVABILITY: 

Retrieved by name and/or Social 
Security Number (SSN). 

SAFEGUARDS: 

Records are accessed by person(s) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DISPOSAL: 

Records on candidates who are not 
appointed are destroyed at the end of 
the admission cycle. Liaison Officers’ 
records are destroyed upon separation 
or reassignment. Records are destroyed 
by tearing into pieces, shredding, 
pulping, macerating or burning. 
Computer records are destroyed by 
overwriting or degaussing. 

Records on candidates who are not 
appointed are destroyed after one year. 
Liaison Officers’ records are destroyed 
upon separation or reassignment. 
Preparatory school records are 
destroyed when no longer needed. 
Records are destroyed by tearing into 
pieces, shredding, pulping, macerating 
or burning. Computer records are 
destroyed by overwriting or degaussing. 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00022 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38411 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

SYSTEM MANAGER(S) AND ADDRESS: 
Director of Admissions, Technical 

Support Division (RRI), USAF 
Academy, CO 80840–5651. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information on themselves should 
address written inquiries to or visit the 
Director of Admissions, Technical 
Support Division (RRI), USAF 
Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 

about themselves contained in this 
system should address written requests 
to or visit the Director of Admissions, 
Technical Support Division (RRI), USAF 
Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions. 

CONTESTING RECORD PROCEDURES: 
The Air Force rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
37–132; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Educational institutions; automated 

system interfaces; the individual; 
College Entrance Examination Board; 
American College Testing scores; DoD 
Medical examinations records; letters of 
recommendation, members of U.S. 
Congress and Senate, teachers 
evaluations, Liaison Officers 
Evaluations and personnel records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Investigatory material compiled solely 

for the purpose of determining 
suitability, eligibility, or qualifications 
for federal civilian employment, 
military service, federal contracts, or 
access to classified information may be 
exempt pursuant to 5 U.S.C. 552a(k)(5), 
but only to the extent that such material 
would reveal the identity of a 
confidential source. 

An exemption rule for this record 
system has been promulgated in 
accordance with 5 U.S.C. 553(b)(1), (2) 
and (3) and (e) and published in 32 CFR 

part 806b. For additional information, 
contact the system manager. 

[FR Doc. E8–15259 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2008–0013] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to add a system of 
records. 

SUMMARY: The Department of the Air 
Force is proposing to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: The changes will be effective on 
August 6, 2008 unless comments are 
received that would result in a contrary 
determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCISI, 1800 
Air Force Pentagon, Suite 220, 
Washington, DC 20330–1800. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Novella Hill at (703) 696–6518. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force notices for 
systems of records subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, were 
submitted on June 25, 2008 to the House 
Committee on Government Oversight 
and Reform, the Senate Committee on 
Homeland Security and Governmental 
Affairs, and the Office of Management 
and Budget (OMB) pursuant to 
paragraph 4c of Appendix I to OMB 
Circular No. A–130, ‘‘Federal Agency 
Responsibilities for Maintaining 
Records About Individuals,’’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

F036 AETC J 

SYSTEM NAME: 

College Scholarship Program (CSP). 

SYSTEM LOCATION: 
Central records maintained at the 

College Scholarship Program (CSP), HQ 
AFROTC/RRUC, 551 East Maxwell 
Boulevard, Maxwell Air Force Base, AL 
36112–6106. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

High school students or graduates 
who apply for the CSP. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Air Force Reserve Officer Training 

Corp (AFROTC) administrative unit; 
applicant’s address; AFROTC 
detachment located at the educational 
institution to be attended by the 
applicant; AFROTC detachment which 
the applicant desires to attend; Air 
Force Junior Reserve Officer Training 
Corp (AFJROTC) unit attended by 
applicant; college entrance examination 
board scores; applicant’s class standing 
and size of class; applicant’s 
disqualification causes; personal 
interview actions and associated 
waivers as required; applicant’s medical 
status; applicant’s full name; AFROTC 
program qualification; applicant’s 
medical remedial requirements; 
applicant’s scholarship status; 
applicant’s Social Security Number 
(SSN); applicant’s test qualification; 
civil air patrol wing attended; 
applicant’s high school and address; 
applicant’s high school placement; 
applicant’s grade point average; 
applicant’s telephone number; 
applicant’s date of birth; applicant’s 
statement of understanding and intent; 
medical testing facility; AFROTC area 
admission counselor’s areas of 
responsibilities; applicant’s scholarship 
choices; AFROTC CSP scholarship 
selection board results; applicant’s 
designated scholarship; civil 
involvement information and associated 
waivers as required; name of 
educational institution to be attended by 
applicant; applicant’s high school 
principal evaluation; AFJROTC 
instructor evaluation of a cadet; English 
teacher’s evaluation; Math teacher’s 
evaluation; Science teacher’s evaluation; 
high school transcripts; application 
forms. Computer generated summary 
data posted on the Air Force Officer 
Accessions Training School (AFOATS) 
restricted Web site viewed only by 
AFROTC detachments. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 2107, Financial Assistance 

Program for Specially Selected 
Members; Air Force Instruction 36– 
2011, Air Force Reserve Officer Training 
Corps; Executive Order 9897; and E.O. 
9397 (SSN). 
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PURPOSE(S): 

Used by AFROTC scholarship 
program office and AFROTC 
detachments for processing and 
awarding of CSP scholarships; 
counseling applicants concerning 
application difficulties and problems; 
investigatory material compiled to 
determine suitability, eligibility and 
selection for a scholarship, and the 
recruiting of applicants into the 
AFROTC program. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
Department of Defense as a routine use 
pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

The ‘Blanket Routine Uses’ published 
at the beginning of the Air Force’s 
compilation of systems of records 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in file folders, visible file 
binders/cabinets, and electronic storage 
media. 

RETRIEVABILITY: 

By name and Social Security Number 
(SSN). 

SAFEGUARDS: 

Records are accessed by custodian of 
the record system and by person(s) 
responsible for servicing the record 
system in performance of their official 
duties who are properly screened and 
cleared for need-to-know. Records are 
stored in locked rooms and cabinets. 
Those in computer storage devices are 
protected by computer system software. 
All information is sent out through the 
U.S. Postal Service. 

RETENTION AND DISPOSAL: 

Destroy after 1 year or when no longer 
needed whichever is sooner. Destroy by 
tearing into pieces, shredding, pulping, 
macerating, or burning. Computer 
records are destroyed by erasing, 
deleting or overwriting. 

SYSTEM MANAGER(S) AND ADDRESS: 

Mr. Jack Sanders, Chief, College 
Scholarship Program, HQ AFROTC/ 
RRUC, 551 East Maxwell Blvd., 
Maxwell Air Force Base, AL 36112– 
6106. 

NOTIFICATION PROCEDURE: 

Applicants seeking to determine 
whether information about themselves 
is contained in this system can address 
written requests to or visit the Chief, 
College Scholarship Program, HQ 
AFROTC/RRUC, 551 East Maxwell 
Boulevard, Maxwell Air Force Base, AL 
36112–6106 or to the AFROTC 
Detachment Commander at location of 
assignment. 

Applicants must provide their full 
name, military-applicant status, and 
Social Security Number or military 
service number. 

RECORD ACCESS PROCEDURES: 

Applicants seeking access to 
information about themselves from CSP 
records can obtain assistance by writing 
to or visiting the Chief, College 
Scholarship Program, HQ AFROTC/ 
RRUC, 551 East Maxwell Blvd., 
Maxwell Air Force Base, AL 36112– 
6106 or to the AFROTC Detachment 
Commander at location of assignment. 

Applicants must provide their full 
name, military-applicant status, and 
Social Security Number or military 
service number. 

CONTESTING RECORD PROCEDURES: 

The Air Force rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
33–332; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 

Information obtained from 
educational institutions, automated 
system interfaces, police and 
investigating officers and from source 
documents such as reports. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Portions of this system which fall 
within 5 U.S.C. 552a(k)(5) are exempt 
from the following provisions of title 5 
U.S.C. 552a: Sections (c)(3); (d); (e)(4), 
(g), (h), and (f) of the Act, but only to 
the extent that disclosure would reveal 
the identity of a confidential source. 

An exemption rule for this record 
system has been promulgated in 
accordance with the requirements of 5 
U.S.C. 553(b)(1), (2), and (3), (c) and (e) 
and published in 32 CFR part 806b. For 
additional information, contact the 
system manager. 
[FR Doc. E8–15266 Filed 7–3–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Availability for Non-Exclusive, 
Exclusive, or Partially Exclusive 
Licensing of U.S. Patent Application 
Concerning Broad Spectrum 
Antibacterial Compounds 

AGENCY: Department of the Army, DoD. 
ACTION: Notice. 

SUMMARY: In accordance with 37 CFR 
404.6 and 404.7, announcement is made 
of the availability for licensing of U.S. 
Patent Application No. 11/464,001 
entitled ‘‘Broad Spectrum Antibacterial 
Compounds,’’ filed August 11, 2006. 
Foreign rights are also available (PCT/ 
US06/031550). The United States 
Government, as represented by the 
Secretary of the Army, has rights in this 
invention. 
ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 
Command, ATTN: Command Judge 
Advocate, MCMR–JA, 504 Scott Street, 
Fort Detrick, Frederick, MD 21702– 
5012. 

FOR FURTHER INFORMATION CONTACT: For 
patent issues, Ms. Elizabeth Arwine, 
Patent Attorney, (301) 619–7808. For 
licensing issues, Dr. Paul Mele, Office of 
Research & Technology Assessment, 
(301) 619–6664, both at telefax (301) 
619–5034. 
SUPPLEMENTARY INFORMATION: Disclosed 
herein are methods of inhibiting, 
reducing or preventing growth of or 
destroying bacteria of at least one 
bacterial strain which comprises 
contacting the bacteria with the 
compounds disclosed herein. Also 
disclosed are methods of treating, 
inhibiting or preventing an infection or 
intoxication caused by bacteria of at 
least one bacterial strain in a subject and 
pharmaceutical and cosmetic 
compositions comprising the 
compounds disclosed herein. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15322 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Intent To Grant an Exclusive License 
of a U.S. Government-Owned Patent 

AGENCY: Department of the Army, DoD. 
ACTION: Notice. 

SUMMARY: In accordance with 35 U.S.C. 
209(e) and 37 CFR 404.7(a)(I)(i), 
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announcement is made of the intent to 
grant an exclusive, royalty-bearing, 
revocable license to U.S. Provisional 
Patent S.N. 60/965,693, filed August 03, 
2007, entitled ‘‘Neutralizing Human 
IgG1 Monoclonal Antibodies Specific 
for Vaccinia Virus Proteins,’’ and 
foreign rights to BioFactura, Inc., with 
its principal place of business at 9700 
Great Seneca Highway, Rockville, 
Maryland 20850. 
ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 
Command, ATTN: Command Judge 
Advocate, MCMR–JA, 504 Scott Street, 
Fort Detrick, Frederick, MD 21702– 
5012. 

FOR FURTHER INFORMATION CONTACT: For 
licensing issues, Dr. Paul Mele, Office of 
Research & Technology Assessment, 
(301) 619–6664. For patent issues, Ms. 
Elizabeth Arwine, Patent Attorney, (301) 
619–7808, both at telefax (301) 619– 
5034. 

SUPPLEMENTARY INFORMATION: Anyone 
wishing to object to the grant of this 
license can file written objections along 
with supporting evidence, if any, 15 
days from the date of this publication. 
Written objections are to be filed with 
the Command Judge Advocate (see 
ADDRESSES). 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15321 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Advisory Committee Meeting Notice 

AGENCY: Department of the Army, DOD. 
ACTION: Notice of meeting. 

SUMMARY: Pursuant to the Federal 
Advisory Committee Act of 1972 
(5 U.S.C., Appendix, as amended), the 
Sunshine in the Government Act of 
1976 (U.S.C. 552b, as amended) and 41 
Code of the Federal Regulations (CFR 
102–3.140 through 160, the Department 
of the Army announces the following 
committee meeting: 

Name of Committee: Distance 
Learning/Training Technology 
Subcommittee. 

Date: July 22–23, 2008. 
Place: U.S. Army Signal Center at Fort 

Gordon, GA, LandWarNet eUniversity 
Facility, Bldg 29610, Fort Gordon, GA 
30905. 

Time: 8:30 a.m. to 4 p.m. (July 22, 
2008). 8:30 a.m. to 4 p.m. (July 23, 
2008). 

Proposed Agenda: Starting point of 
the meeting will be an overview of the 
LandWarNet eUniversity followed up 
discussions on the use of technology to 
enhance the learning environment. 

FOR FURTHER INFORMATION CONTACT: For 
information, please contact Ms. Amy 
Loughran at amy.loughran@us.army.mil 
or (757) 788–2155. Written submissions 
are to be submitted to the following 
address: Distance Learning/Training 
Technology Subcommittee, ATTN: 
Alternate Designated Federal Officer 
(Loughran), 5 Fenwick Road, Building 
161, Room 108, Fort Monroe, Virginia 
23651. 

SUPPLEMENTARY INFORMATION: Meeting of 
the Advisory subcommittee is open to 
the public. Attendance will be limited 
to those persons who have notified the 
Advisory Subcommittee Management 
Office at least 10 calendar days prior to 
the meeting of their intention to attend. 

Filing Written Statement: Pursuant to 
41 CFR 102–3.140d, the Committee is 
not obligated to allow the public to 
speak, however, interested persons may 
submit a written statement for 
consideration by the Subcommittees. 
Individuals submitting a written 
statement must submit their statement 
to the Alternate Designated Federal 
Officer (ADFO) at the address listed (see 
FOR FURTHER INFORMATION CONTACT). 
Written statements not received at least 
10 calendar days prior to the meeting, 
may not be provided to or considered by 
the subcommittees until its next 
meeting. 

The ADFO will review all timely 
submissions with the Chairperson, and 
ensure they are provided to the 
members of the respective 
subcommittee before the meeting. After 
reviewing written comments, the 
Chairperson and the ADFO may choose 
to invite the submitter of the comments 
to orally present their issue during open 
portion of this meeting or at a future 
meeting. 

The ADFO, in consultation with the 
Chairperson, may allot a specific 
amount of time for the members of the 
public to present their issues for review 
and discussion. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15328 Filed 7–3–08; 8:45 am] 

BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Army Science Board 2008 Summer 
Study Meeting 

AGENCY: Department of the Army, DoD. 
ACTION: Notice of open meeting. 

SUMMARY: Pursuant to the Federal 
Advisory Committee Act of 1972 (5 
U.S.C., Appendix, as amended), the 
Sunshine in the Government Act of 
1976 (U.S.C. 552b, as amended) and 41 
Code of the Federal Regulations (CFR 
102–3. 140 through 160), the 
Department of the Army announces the 
following committee meeting: 

Name of Committee: Army Science 
Board (ASB). 

Date(s) of Summer Study Meeting: 
July 14–24, 2008. 

Time(s) of Meeting: 0800–1700, July 
14, 2008. 0800–1500, July 23, 2008. 

Place of Meeting: Arnold and Mabel 
Beckman Center, 100 Academy Drive, 
Irvine, CA 92617. 
FOR FURTHER INFORMATION CONTACT: For 
information on the Persistent 
Communications, Surveillance, and 
Reconnaissance (CSR) and LandWarNet 
2 studies, contact Ms. Anorme Anim, 
703–604–7465; for information on the 
Information Operations study, contact 
LTC James Mayer, 703–695–4627; for 
information on the Generating Force 
Consensus study, contact Mr. Justin 
Bringhurst, 703–604–7468; for 
information on the Institutionalization 
of Innovative Army Organizations 
study, contact MAJ Stephen Thomas, 
865–574–8898. Army Science Board 
Studies Coordinator: Ms. Vivian Baylor, 
703–604–7472. 
SUPPLEMENTARY INFORMATION: 

Proposed Agenda: The Army Science 
Board FY08 studies meet on July 14, 
2008 and on July 23, 2008 at the Arnold 
and Mabel Beckman Center in Irvine, 
CA. Subcommittees may meet July 15– 
22, as necessary. Purpose of the 
meetings will be to finalize findings and 
recommendations in preparation for the 
final briefout to the study sponsors and 
senior Army leadership on Thursday, 
July 24, 2008. 

Filing Written Statement: Pursuant to 
41 CFR 102–3.140d, the Committee is 
not obligated to allow the public to 
speak; however, interested persons may 
submit a written statement for 
consideration by the subcommittees. 
Individuals submitting a written 
statement must submit their statement 
to the Designated Federal Officer (DFO) 
at the address detailed below. Written 
statements not received at least 10 
calendar days prior to the meeting, may 
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not be provided to or considered by the 
subcommittees until its next meeting. 

The DFO will review all timely 
submissions with the subcommittee 
Chairs and ensure they are provided to 
the specific subcommittee members 
before the meeting. After reviewing 
written comments, the subcommittee 
Chairs and the DFO may choose to 
invite the submitter of the comments to 
orally present their issue during a future 
open meeting. 

The DFO, in consultation with the 
subcommittee Chairs, may allot a 
specific amount of time for the members 
of the public to present their issues for 
review and discussion. Written 
submissions are to be submitted to the 
following address: Army Science Board, 
ATTN: Designated Federal Officer, 2511 
Jefferson Davis Highway, Suite 11500, 
Arlington, VA 22202–3911. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15326 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Board of Visitors, United States 
Military Academy (USMA) 

AGENCY: Department of the Army, DoD. 
ACTION: Notice of open meeting. 

SUMMARY: Under the provisions of the 
Federal Advisory Committee Act of 
1972 (5 U.S.C., Appendix, as amended), 
the Government in the Sunshine Act of 
1976 (5 U.S.C. 552b, as amended), and 
41 CFR 102–3.150, the Department of 
Defense announces that the following 
Federal advisory committee meeting 
will take place: 

1. Name of Committee: United States 
Military Academy Board of Visitors. 

2. Date: Thursday, July 17, 2008. 
3. Time: 1 p.m.–3:45 p.m. Members of 

the public wishing to attend the meeting 
will need to show photo identification 
in order to gain access to the meeting 
location. All participants are subject to 
security screening. 

4. Location: Building 600 (Taylor 
Hall), Superintendent’s Conference 
Room. 

5. Purpose of the Meeting: This is the 
2008 Summer Meeting of the USMA 
Board of Visitors (BoV). Members of the 
Board will be provided updates on 
Academy issues. 

6. Agenda: The Academy leadership 
will provide the Board updates on the 
following: Military Training and 
Instruction, Residential Communities 
Initiative (RCI), and Accreditation. 

7. Public’s Accessibility to the 
Meeting: Pursuant to 5 U.S.C. 552b and 
41 CFR 102–3.140 through 102–3.165, 
and the availability of space, this 
meeting is open to the public. Seating is 
on a first-come basis. 

8. Committee’s Designated Federal 
Officer or Point of Contact: Ms. Cynthia 
Kramer, (845) 938–5078, 
Cynthia.kramer@us.army.mil. 

SUPPLEMENTARY INFORMATION: Any 
member of the public is permitted to file 
a written statement with the USMA 
Board of Visitors. Written statements 
should be sent to the Designated Federal 
Officer (DFO) at: United States Military 
Academy, Office of the Secretary of the 
General Staff (MASG), 646 Swift Road, 
West Point, NY 10996–1905 or faxed to 
the Designated Federal Officer (DFO) at 
(845) 938–3214. Written statements 
must be received no later than five 
working days prior to the next meeting 
in order to provide time for member 
consideration. By rule, no member of 
the public attending open meetings will 
be allowed to present questions from the 
floor or speak to any issue under 
consideration by the Board. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Cynthia Kramer, (845) 938–5078 (fax: 
845–938–3214) or via e-mail: 
Cynthia.kramer@us.army.mil. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15325 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Availability for Non-Exclusive, 
Exclusive, or Partially Exclusive 
Licensing of U.S. Patent Concerning 
Fish Hatching Method and Apparatus 

AGENCY: Department of the Army, DoD. 
ACTION: Notice. 

SUMMARY: In accordance with 37 CFR 
404.6 and 404.7, announcement is made 
of the availability for licensing of U.S. 
Patent No. 7,094,417 entitled ‘‘Fish 
Hatching Method and Apparatus,’’ 
issued August 22, 2006; and U.S. Patent 
Application No. 11/340,757 entitled, 
‘‘Fish Hatching Method and 
Apparatus,’’ filed January 27, 2006, 
which is a divisional of U.S. Patent No. 
7,094,417. Foreign rights are also 
available (PCT/US01/25657). The 
United States Government, as 
represented by the Secretary of the 
Army, has rights in this invention. 
ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 

Command, ATTN: Command Judge 
Advocate, MCMR–ZA–J, 504 Scott 
Street, Fort Detrick, Frederick, MD 
21702–5012. 
FOR FURTHER INFORMATION CONTACT: For 
patent issues, Ms. Elizabeth Arwine, 
Patent Attorney, (301) 619–7808. For 
licensing issues, Dr. Paul Mele, Office of 
Research & Technology Assessment, 
(301) 619–6664, both at telefax (301) 
619–5034. 
SUPPLEMENTARY INFORMATION: The 
invention is a method and kit for 
conducting a rapid toxicity test. 
Methods and kits according to the 
invention include an animal or plant 
species in diapause. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15323 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Availability for Non-Exclusive, 
Exclusive, or Partially Exclusive 
Licensing of U.S. Patents Concerning 
Prophylactic and Therapeutic 
Monoclonal Antibodies 

AGENCY: Department of the Army, DoD. 
ACTION: Notice. 

SUMMARY: In accordance with 37 CFR 
404.6 and 404.7, announcement is made 
of the availability for licensing of U.S. 
Patent No. 6,451,309 entitled 
‘‘Prophylactic and Therapeutic 
Monoclonal Antibodies,’’ issued 
September 17, 2002; and U.S. Patent No. 
6,620,412 entitled, ‘‘Prophylactic and 
Therapeutic Monoclonal Antibodies,’’ 
issued September 16, 2003, which is a 
continuation of U.S. Patent No. 
6,451,309. Foreign rights are also 
available (PCT/US01/04520). The 
United States Government, as 
represented by the Secretary of the 
Army, has rights in this invention. 
ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 
Command, ATTN: Command Judge 
Advocate, MCMR–JA, 504 Scott Street, 
Fort Detrick, Frederick, MD 21702– 
5012. 
FOR FURTHER INFORMATION CONTACT: For 
patent issues, Ms. Elizabeth Arwine, 
Patent Attorney, (301) 619–7808. For 
licensing issues, Dr. Paul Mele, Office of 
Research & Technology Assessment, 
(301) 619–6664, both at telefax (301) 
619–5034. 
SUPPLEMENTARY INFORMATION: In this 
application are described vaccinia 
monoclonal antibodies. Also provided 
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are mixtures of antibodies of the present 
invention, as well as methods of using 
individual antibodies or mixtures 
thereof for the detection, prevention, 
and/or therapeutic treatment of vaccinia 
virus infections in vitro and in vivo. 

Brenda S. Bowen, 
Army Federal Register Liaison Officer. 
[FR Doc. E8–15324 Filed 7–3–08; 8:45 am] 
BILLING CODE 3710–08–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

[Docket ID: USA–228–0015] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 
ACTION: Notice to Amend a System of 
Records. 

SUMMARY: The Department of the Army 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
August 6, 2008 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Send comments to the 
Department of the Army, PA/FOIA 
Division, 7701 Telegraph Road, 
Alexandria, VA 22315. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Short at (703) 428–6508. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

A0614–100/200 USAREC 

SYSTEM NAME: 

Recruiter Identification/Assignment 
Records (July 27, 1993, 58 FR 40115). 

CHANGES: 

SYSTEM ID 
Delete entry and replace with 

‘‘A0614–100/200 TRADOC’’. 
* * * * * 

SYSTEM LOCATION: 
Delete entry and replace with ‘‘U.S. 

Army Recruiting Command, Building 
1307, 3rd Avenue, Fort Knox, KY 
40121–2725.’’ 
* * * * * 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Correct the spelling of therefor to 

‘‘therefore’’. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘5 

U.S.C. 301, Departmental Regulations; 
U.S.C. 3013, Secretary of Army; AR 
614–100, Officer Assignment Policies, 
Details, and Transfers; AR 614–200, 
Enlisted Assignments and Utilization 
Management; and E.O. 9397 (SSN).’’ 
* * * * * 

STORAGE: 
Delete entry and replace with ‘‘Paper 

records and electronic storage media.’’ 
* * * * * 

SAFEGUARDS: 
Correct the spelling of therefor to 

‘‘therefore’’. 
* * * * * 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with ‘‘U.S. 

Army Recruiting Command, Building 
1307, 3rd Avenue, Fort Knox, KY 
40121–2725.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the 
Commander, U.S. Army Recruiting 
Command, ATTN: Director, Personnel, 
Administration and Logistics, Building 
1307, 3rd Avenue, Fort Knox, KY 
40121–2725. 

Requests should contain full name, 
Social Security Number (SSN), military 
status, duty or home address, and 
signature. 

In addition, the requester must 
provide a notarized statement or an 
unsworn declaration in accordance with 
28 U.S.C. 1746, in the following format: 

If an unsworn declaration is executed 
within the United States, its territories, 
possessions, or commonwealths, it shall 
read ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

If an unsworn declaration is executed 
outside the United States, it shall read 
‘‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Commander, U.S. Army 
Recruiting Command, ATTN: Director, 
Personnel, Administration and 
Logistics, Building 1307, 3rd Avenue, 
Fort Knox, KY 40121–2726. Requests 
should contain full name, Social 
Security Number (SSN), military status, 
duty or home address, and signature. 

In addition, the requester must 
provide a notarized statement or an 
unsworn declaration in accordance with 
28 U.S.C. 1746, in the following format: 

If an unsworn declaration is executed 
within the United States, its territories, 
possessions, or commonwealths, it shall 
read ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

If an unsworn declaration is executed 
outside the United States, it shall read 
‘‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 
* * * * * 

A0614–100/200 TRADOC 

SYSTEM NAME: 
Recruiter Identification/Assignment 

Records. 

SYSTEM LOCATION: 
U.S. Army Recruiting Command, 

Building 1307, 3rd Avenue, Fort Knox, 
KY 40121–2725. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Soldiers who are considered for, are 
assigned, or have been assigned to 
recruiting duty. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Name, Social Security Number (SSN), 

rank, MOS, qualifications; duty station 
preference, unit of assignment and 
reporting date; recruiter identification 
number; if either not selected for or 
relieved from recruiting duty, record 
includes reasons therefore and other 
relevant information. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

regulations; 10 U.S.C., Secretary of 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00027 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38416 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

Army; AR 614–100, Officer Assignment 
Policies, Details, and Transfers; AR 614– 
200, Enlisted Assignments and 
Utilization Management; and E.O. 9397 
(SSN). 

PURPOSE(S): 
To evaluate recruiter production, 

assign recruiting objectives, ensure that 
previously relieved recruiters are not 
assigned to recruiting duties, and to 
render personnel and management 
reports. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of systems of records notices also apply 
to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records in file folders and 
electronic storage media. 

RETRIEVABILITY: 

By individual’s surname and four 
digit recruiter identification number. 

SAFEGUARDS: 

Records are maintained in area 
accessible only to properly screened and 
trained personnel having official need 
therefore; paper records are stored in 
locked file cabinets. 

RETENTION AND DISPOSAL: 
Both automated and manual records 

are retained so long as individual is 
assigned to recruiting duty and for 6 
years thereafter, following which 
records are destroyed by erasing and/or 
shredding. 

SYSTEM MANAGER(S) AND ADDRESS: 

U.S. Army Recruiting Command, 
Building 1307, 3rd Avenue, Fort Knox, 
KY 40121–2725. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the 
Commander, U.S. Army Recruiting 
Command, ATTN: Director, Personnel, 
Administration and Logistics, Building 
1307, 3rd Avenue, Fort Knox, KY 
40121–2725. 

Requests should contain full name, 
Social Security Number (SSN), military 
status, duty or home address, and 
signature. In addition, the requester 
must provide a notarized statement or 
an unsworn declaration in accordance 
with 28 U.S.C. 1746, in the following 
format: 

If an unsworn declaration is executed 
within the United States, its territories, 
possessions, or commonwealths, it shall 
read ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

If an unsworn declaration is executed 
outside the United States, it shall read 
‘‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Commander, U.S. Army 
Recruiting Command, ATTN: Director, 
Personnel, Administration and 
Logistics, Building 1307, 3rd Avenue, 
Fort Knox, KY 40121–2726. 

Requests should contain full name, 
Social Security Number (SSN), military 
status, duty or home address, and 
signature. In addition, the requester 
must provide a notarized statement or 
an unsworn declaration in accordance 
with 28 U.S.C. 1746, in the following 
format: 

If an unsworn declaration is executed 
within the United States, its territories, 
possessions, or commonwealths, it shall 
read ‘‘I declare (or certify, verify, or 
state) under penalty of perjury that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

If an unsworn declaration is executed 
outside the United States, it shall read 
‘‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 
on (date). (Signature).’’ 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340– 
21; 32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 

From U.S. Army Military Personnel 
Center (Enlisted Distribution Division), 
individual’s unit commander, other 
Army records and reports. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. E8–15348 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

[Docket ID: USA–2008–0017] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 

ACTION: Notice to amend a System of 
Records. 

SUMMARY: The Department of the Army 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 

DATES: This proposed action will be 
effective without further notice on 
August 6, 2008 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Department of the Army, 
Freedom of Information/Privacy 
Division, U.S. Army Records 
Management and Declassification 
Agency, 7701 Telegraph Road, Casey 
Building, Suite 144, Alexandria, VA 
22325–3905. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Short at (703) 428–6508. 

SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

A0190–40 DAMO 

SYSTEM NAME: 

Serious Incident Reporting Files 
(February 22, 1993, 58 FR 10002). 
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CHANGES: 

Change System Identifier to ‘‘A0190– 
45b OPMG’’. 
* * * * * 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Delete entry and replace with ‘‘10 
U.S.C. 3013; Secretary of the Army; AR 
190–45, Law Enforcement Reporting 
and E.O. 9397 (SSN).’’ 
* * * * * 

A0190–45b DAMO 

SYSTEM NAME: 

Serious Incident Reporting Files. 

SYSTEM LOCATION: 

Primary location: Office of the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO–ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310–0440. Segments are 
maintained at the installation initiating 
the report and at the respective major 
Army command. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any citizen identified as the subject 
or victim of a serious incident 
reportable to Department of the Army in 
accordance with Army Regulation 190– 
40, Serious Incident Report. This 
includes in general any criminal act or 
other incident which, because of its 
sensitivity or nature, publicity or other 
considerations should be brought to the 
attention of Headquarters, Department 
of the Army. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records include the initial report of 
the incident plus any supplemental 
reports, including reports of final 
adjudication. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 3013; Secretary of the Army; 
AR 190–45, Law Enforcement Reporting 
and E.O. 9397 (SSN). 

PURPOSE(S): 

To provide the military chain of 
command with timely information 
regarding serious incidents to permit a 
valid early determination of possible 
implication; to provide an early 
indication of acts or conditions which 
may have widespread adverse publicity; 
to provide a means of analysis of crime 
and conditions conducive to crime on 
which to base crime prevention policies 
and programs; and to meet the general 
needs of Department of the Army staff 
agencies for information regarding 
selected incidents which impact on 
their respective areas of responsibility. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of systems of records notices also apply 
to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper records in file folders. 

RETRIEVABILITY: 
By individual’s name, Social Security 

Number, and installation number. 

SAFEGUARDS: 
Buildings employ security guards and 

control access. Distribution and access 
to files are based on strict need-to-know. 
Records are contained in locked safes 
when not under personal supervision of 
authorized personnel. 

RETENTION AND DISPOSAL: 
Destroyed 1 year after final report is 

completed. 

SYSTEM MANAGER(S) AND ADDRESS: 
Deputy Chief of Staff for Operations 

and Plans, ATTN: DAMO–ODL, 
Headquarters, Department of the Army, 
Washington, DC 20310–0440. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to the Deputy 
Chief of Staff for Operations and Plans, 
ATTN: DAMO–ODL, Headquarters, 
Department of the Army, Washington, 
DC 20310–0440. 

Individual should provide the full 
name, Social Security Number, current 
address and telephone number, other 
information verifiable from the record 
itself, and signature. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system should address written 
inquiries to the Deputy of Staff for 
Operations and Plans, ATTN: DAMO– 
ODL, Headquarters, Department of the 
Army, Washington, DC 20310–0440. 

Individual should provide the full 
name, Social Security Number, current 
address and telephone number, other 
information verifiable from the record 
itself, and signature. 

CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 
340–21; 32 CFR part 505; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Subjects, witnesses, victims, military 

police and U.S. Army Criminal 
Investigation Command personnel and 
special agents, informants, various 
Department of Defense, federal, state 
and local investigative and law 
enforcement agencies, departments or 
agencies of foreign governments, and 
any other individuals or organizations 
which may supply pertinent 
information. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Parts of this system may be exempt 

under 5 U.S.C. 552a(j)(2), as applicable. 
An exemption rule for this system has 

been promulgated in accordance with 
requirements of 5 U.S.C. 553(b)(1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional 
information contact the system manager. 

[FR Doc. E8–15256 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

[Docket ID: USA–2008–0016] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 
ACTION: Notice to amend a system of 
records. 

SUMMARY: The Department of the Army 
is proposing to amend a system of 
records notice in its existing inventory 
of records systems subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
August 6, 2008 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Department of the Army, 
Freedom of Information/Privacy 
Division, U.S. Army Records 
Management and Declassification 
Agency, ATTN: AHRC–PDD–FPZ, 7701 
Telegraph Road, Casey Building, Suite 
144, Alexandria, VA 22325–3905. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert Dickerson, (703) 428–6513. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
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Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The specific changes to the records 
systems being amended are set forth 
below followed by the notices, as 
amended, published in their entirety. 
The proposed amendments are not 
within the purview of subsection (r) of 
the Privacy Act of 1974 (5 U.S.C. 552a), 
as amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

A0095–2d TRADOC–ATC 

SYSTEM NAME: 
Individual Flight Records Folder 

(September 6, 2000, 65 FR 53989). 

CHANGES: 
* * * * * 

SYSTEM NAME: 
Delete entry and replace with ‘‘Air 

Traffic Controller/Air Traffic Control 
Maintenance Technician Records.’’ 

SYSTEM LOCATION: 
Delete entry of second paragraph and 

replace with ‘‘Segments are located at 
Army Air Traffic Control facilities 
(airfields, stagefields, and heliports) and 
other aviation units requiring Air Traffic 
Controller and Air Traffic Control 
Maintenance Technician personnel. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of record systems notices.’’ 
* * * * * 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with ‘‘Name, 

Social Security Number (SSN), Air 
Traffic Controller and Air Traffic 
Control Maintenance Technician 
qualifications and certifications, 
training/proficiency data and ratings, 
date assigned to current facility, and 
similar relevant documents.’’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 3013, Secretary of the Army; 

49 U.S.C. 313–1421, Transportation; 
Federal Aviation Act of 1958, as 
amended; and E.O. 9397 (SSN). 
* * * * * 

STORAGE: 
Paper records in file folders and/or 

cards and electronic storage media. 
* * * * * 

SAFEGUARDS: 
Delete entry and replace with 

‘‘Records are maintained in secure areas 

available only to designated persons 
having official need for the record. 
Automated systems employ computer 
hardware/software safeguard features 
and controls.’’ 

RETENTION AND DISPOSAL: 
Delete entry and replace with 

‘‘Destroy records in 75 years.’’ 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with 

‘‘Commander, U.S. Army Aviation 
Warfighting Center, ATTN: ATZQ–IS, 
Fort Rucker, AL 36362–5000.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether information about themselves 
is contained in this system of records 
should address written inquiries to the 
Air Traffic Control facility where 
assigned or Commander, Air Traffic 
Services Command, ATTN: AFATS–CS– 
A, Fort Rucker, AL 36362–5000. 

Individual should provide the full 
name, Social Security Number (SSN), 
details which will facilitate locating the 
records, current address and signature.’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Air Traffic Control 
facility where assigned or Commander, 
Air Traffic Services Command, ATTN: 
AFATS–CS–A, Fort Rucker, AL 36362– 
5000. 

Individual should provide the full 
name, Social Security Number, details 
which will help locate the records, 
current address, and signature.’’ 
* * * * * 

A0095–2d TRADOC–ATC 

SYSTEM NAME: 
Air Traffic Controller/Air Traffic 

Control Maintenance Technician 
Records. 

SYSTEM LOCATION: 
Primary location: U.S. Army Aviation 

Center, Fort Rucker, AL 36362–5000. 
Segments are located at Army Air 

Traffic Control facilities (airfields, 
stagefields, and heliports) and other 
aviation units requiring Air Traffic 
Controller and Air Traffic Control 
Maintenance Technician personnel. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of record systems notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Air Traffic Controllers and Air Traffic 
Control Maintenance Technicians 

employed by the Department of the 
Army. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Name, Social Security Number (SSN), 

date of birth, Air Traffic Controller and 
Air Traffic Control Maintenance 
Technician qualifications and 
certifications, training/proficiency data 
and ratings, date assigned to current 
facility, and similar relevant documents. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C.3013, Secretary of the Army; 

49 U.S.C. 313–1421, Transportation; 
Federal Aviation Act of 1958, as 
amended; and E.O. 9397 (SSN). 

PURPOSE(S): 
To determine proficiency of Air 

Traffic Controllers and Air Traffic 
Control Maintenance Technicians and 
the reliability of the Air Traffic Control 
system operations within the 
Department of the Army. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

Information may be disclosed to the 
Federal Aviation Administration, the 
National Transportation Safety Board, 
and similar authorities in connection 
with aircraft accidents, incidents, or 
traffic violations. 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 
of system of record notices also apply to 
this record system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper records in file folders and/or 

cards and electronic storage media. 

RETRIEVABILITY: 
Manually by individual surname; 

automated records are retrieved by 
name, plus any numeric identifier such 
as date of birth, Social Security Number 
(SSN), or Army serial number. 

SAFEGUARDS: 
Records are maintained in secure 

areas available only to designated 
persons having official need for the 
record. Automated systems employ 
computer hardware/software safeguard 
features and controls. 

RETENTION AND DISPOSAL: 
Destroy records in 75 years. 
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SYSTEM MANAGER(S) AND ADDRESS: 
Commander, U.S. Army Aviation 

Warfighting Center, ATTN: ATZQ–IS, 
Fort Rucker, AL 36362–5000. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system of records 
should address written inquiries to the 
Air Traffic Control facility where 
assigned or Commander, Air Traffic 
Services Command, ATTN: AFATS–CS– 
A, Fort Rucker, AL 36362–5000. 

Individual should provide the full 
name, Social Security Number (SSN), 
details which will facilitate locating the 
records, current address and signature. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 

about themselves contained in this 
record system should address written 
inquiries to the Air Traffic Control 
facility where assigned or Commander, 
Air Traffic Services Command, ATTN: 
AFATS–CS–A, Fort Rucker, AL 36362– 
5000. 

Individual should provide the full 
name, Social Security Number (SSN), 
details which will help locate the 
records, current address, and signature. 

CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 

records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340–21; 
32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 
From the individual, individual’s 

supervisor, Army or Federal Aviation 
Administration physicians, Air Traffic 
Control Facility Personnel Status 
Reports (DA Form 3479–6–R), and Air 
Traffic Control Maintenance Personnel 
Certification Record. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–15257 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

[Docket ID: USA–2008–0018] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 
ACTION: Notice To Amend a System of 
Records. 

SUMMARY: The Department of the Army 
is amending a system of records notice 

in its existing inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
August 6, 2008 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Department of the Army, 
Freedom of Information/Privacy 
Division, U.S. Army Records 
Management and Declassification 
Agency, 7701 Telegraph Road, Casey 
Building, Suite 144, Alexandria, VA 
22325–3905. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Short at (703) 428–6508. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

A0190–40 DAMO 

SYSTEM NAME: 
Offense Reporting System (ORS) 

(August 21, 2001, 66 FR 43847). 

CHANGES: 
Change System Identifier to ‘‘A0190– 

45 OPMG’’. 
* * * * * 

SYSTEM NAME: 
Delete entry and replace with 

‘‘Military Police Reporting System 
(MPRS). 
* * * * * 

A0190–45 OMPG 

SYSTEM NAME: 
Military Police Reporting System 

(MPRS). 

SYSTEM LOCATION: 
Decentralized to Army installations 

which created the Military Police 
Report. Official mailing addresses are 
published as an appendix to the Army’s 
compilation of systems of records 
notices. The official copy of the military 

police report and other law enforcement 
related documents may be sent to the 
U.S. Army Crime Records Center, 6010 
6th Street, Fort Belvoir, VA 22060–5585. 
Automated records of the Military 
Police Report are maintained in the 
Offense Reporting System (ORS) ORS–2 
program managed by the Deputy Chief 
of Staff for Operations and Plans, 400 
Army Pentagon, Washington, DC 
20310–0400. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who is the subject, 
victim, complainant, witness, or suspect 
in a criminal, civil, or traffic offense. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Criminal information or investigative 

files involving the Army which may 
consist of military police reports or 
similar reports containing investigative 
data, supporting or sworn statements, 
affidavits, provisional passes, receipts 
for prisoners or detained persons, 
reports of action taken, and disposition 
of cases. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 3013, Secretary of the Army; 

18 U.S.C. 44, Brady Handgun Violence 
Prevention Act; 28 U.S.C. 534, Uniform 
Crime Reporting Act; 42 U.S.C. 10606, 
Victims Rights and Restitution Act of 
1990; DoD Directive 10310.1, Victim 
and Witness Assistance; Army 
Regulation 190–45, Military Police Law 
Enforcement Reporting, and E.O. 9397 
(SSN). 

PURPOSE(S): 
To provide detailed information 

necessary for Army officials and 
commanders to discharge their 
responsibilities for maintaining 
discipline, law, and order through 
investigation of complaints and 
incidents and possible criminal 
prosecution, civil court action, or 
regulatory order. 

This system contains information 
which may be used, as permitted by the 
Privacy Act and other pertinent laws, 
for employee personnel actions and 
determinations concerning, but not 
limited to security clearances, 
recruitment, retention, and placement. 
Statistical data are derived from 
individual reports and stored in 
automated media at major Army 
commands and Headquarters, 
Department of the Army, for the 
purposes of (1) developing crime trends 
by major categories (e.g., crimes against 
persons, drug crimes, crimes against 
property, fraud crimes, and other 
offenses); (2) developing law 
enforcement and crime prevention 
programs to reduce or deter crime 
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within Army communities; and (3) to 
satisfy statutory reporting requirements. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

Information may be disclosed to 
federal, state, and local (including 
Foreign Government) agencies for 
investigation and prosecution when 
cases are either within their jurisdiction 
or when concurrent jurisdiction applies. 
These include: Federal Bureau of 
Investigation, Drug Enforcement 
Administration, U.S. Customs Service, 
Bureau of Alcohol, Tobacco and 
Firearms, U.S. District Courts, U.S. 
Magistrates. 

To victims and witnesses of a crime 
for purposes of providing information, 
consistent with the requirements of the 
Victim and Witness Assistance Program, 
regarding the investigation and 
disposition of an offense. 

The DoD ‘Blanket Routine Uses’ set 
forth at the beginning of the Army’s 
compilation of systems of records 
notices also apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper records in file folders and 

electronic storage media. 

RETRIEVABILITY: 
By individual’s name, date of birth, 

Social Security Number, and case 
number. 

SAFEGUARDS: 
Access to information is controlled; 

limited to authorized personnel having 
official need therefore. Terminals are 
under supervision control from 
unauthorized use. Access to information 
is also controlled by a system of 
assigned passwords for authorized users 
of terminals. 

RETENTION AND DISPOSAL: 
Criminal investigations data/ 

information is sent to the Crime Records 
Center where it is retained 40 years after 
date of final report, all other data/ 
information in the file is destroyed after 
5 years. 

SYSTEM MANAGER(S) AND ADDRESS: 
Deputy Chief of Staff for Operations 

and Plans, 400 Army Pentagon, 
Washington, DC 20310–0400. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the 
Commander, U.S. Army Crime Records 
Center, 6010 6th Street, Fort Belvoir, VA 
22060–5585. 

Individual should provide the full 
name, Social Security Number, date and 
place of the incident. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Commander, U.S. Army 
Crime Records Center, 6010 6th Street, 
Fort Belvoir, VA 22060–5585. 

Individual should provide the full 
name, Social Security Number, date and 
place of the incident. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340– 
21; 32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 

From the individual; witnesses; 
victims; Military Police and/or U.S. 
Army Criminal Investigation Command 
special agents; informants; investigative 
and law enforcement persons of Federal, 
state, local and foreign government 
agencies; any source that may supply 
pertinent information. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
pursuant to 5 U.S.C. 552a(j)(2) if the 
information is compiled and maintained 
by a component of the agency which 
performs as its principle function any 
activity pertaining to the enforcement of 
criminal laws. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b)(1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional 
information contact the system manager. 
[FR Doc. E8–15258 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

[Docket ID: USA–2008–0014] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Army, DoD. 

ACTION: Notice To Alter a System of 
Records. 

SUMMARY: The Department of the Army 
is proposing to alter a system of records 
in its existing inventory of records 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: The proposed action will be 
effective on August 6, 2008 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Department of the Army, 
Freedom of Information/Privacy Office, 
U.S. Army Records Management and 
Declassification Agency, 7701 Telegraph 
Road, Casey Building, Suite 144, 
Alexandria, VA 22325–3905. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Short at (703) 428–6508. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on June 25, 2008, to the 
House Committee on Oversight and 
Government Reform, the Senate 
Committee on Homeland Security and 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I 
to OMB Circular No. A–130, ‘‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: June 30, 2008. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 

A0215 CFSC 

SYSTEM NAME: 
General Morale, Welfare, Recreation 

and Entertainment Records (October 17, 
2001, 66 FR 52750). 

CHANGES: 

SYSTEM IDENTIFIER: 
Delete entry and replace with ‘‘A0215 

FMWRC.’’ 
* * * * * 

SYSTEM LOCATION: 
Delete entry and replace with 

‘‘Headquarters, Family and Morale, 
Welfare and Recreation (MWR) 
Command, geographic data centers, 
installations and activities Army-wide. 
Official mailing addresses are published 
as an appendix to the Army’s 
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compilation of systems of records 
notices.’’ 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with 
‘‘Morale, Welfare and Recreation (MWR) 
Non-appropriated Fund (NAF) 
employees, military personnel, their 
families, other members of the military 
community, certain DoD civilian 
employees and their families overseas, 
certain military personnel of foreign 
nations and their families, personnel 
authorized to use Army-sponsored 
Morale, Welfare, Recreation (MWR) 
services, Child Development Services, 
youth services, athletic and recreational 
services, Armed Forces Recreation 
Centers, Army recreation machines, 
and/or to participate in MWR-type 
activities, to include sports, fitness 
programs, bingo games; professional 
entertainment groups recognized by the 
Armed Forces Entertainment; Army 
athletic team members; ticket holders of 
athletic events; units of national youth 
groups such as Boy Scouts, Girl Scouts, 
and 4–H Clubs.’’ 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with ‘‘Name, 

address, and other pertinent information 
of members, family members, 
participants, patrons, and other 
authorized users. Employee data that 
includes, name, pay grade, pay rate, 
SSN, work center, special pays, and 
payroll elections for the reporting of 
time and attendance; pay-out control 
sheets, duty station, dates and amount 
of bingo winnings paid, and Internal 
Revenue Forms W2–G and 5754, 
(Gambling Winnings and Statement by 
Person(s) Receiving Gambling 
Winnings); vendor information such as 
company name, address, point-of 
contact, pricing information, and 
contract numbers; contracting 
information to include name, address, 
phone number of the person(s) initiating 
the contract.’’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘10 

U.S.C. 3013, Secretary of the Army; 26 
U.S.C. 6041, Information at Source; DoD 
Directive 1015.2, Military Morale, 
Welfare and Recreation (MWR); DoD 
Instruction 1015.10, Program for 
Military Morale, Welfare and Recreation 
(MWR); AR 215–1, Morale, Welfare and 
Recreations Activities and Non- 
appropriated Fund Instrumentalities; 
AR 215–3, Nonappropriated Fund 
Personnel Policy; AR 215–4, 
Nonappropriated Fund Contracting; AR 
608–10, Child Development Services 
and E.O. 9397 (SSN).’’ 

PURPOSE(S): 
Delete entry and replace with ‘‘To 

administer programs devoted to the 
mental and physical well-being of Army 
personnel and other authorized users; to 
document the approval and conduct of 
specific contests, shows, entertainment 
programs, sports activities/ 
competitions, and other MWR-type 
activities and events sponsored or 
sanctioned by the Army. 

Information is used for registration; 
reservations; track participation; pass 
management; report attendance; record 
sales transactions; maintain billing for 
individual households; collect 
payments; collect and report time and 
attendance of employees; process credit 
cards, personal checks, and debit cards; 
create and manage budgets; order and 
receive supplies and services; provide 
child care services reports; track 
inventory; and issue catered event 
contracts. 

Information will be used to market 
and promote similar MWR type 
activities conducted by other DoD 
organizations. To provide a means of 
paying, recording, accounting, 
reporting, and controlling expenditures 
and merchandise inventories associated 
with retail operations, rentals, and 
activities such as bingo games.’’ 
* * * * * 

STORAGE: 
Delete entry and replace with ‘‘Paper 

records in file folders and electronic 
storage media.’’ 

RETRIEVABILITY: 
Delete entry and replace with ‘‘By 

household number, name, Social 
Security Number (SSN), employee PIN 
number, receipt number, contract 
number, product code or budget 
revision number.’’ 

SAFEGUARDS: 
Delete entry and replace with 

‘‘Records are kept in datacenter facilities 
that are secured 24 hours a day with 
restricted access. Data access is 
restricted to specific individuals with a 
business ‘‘need-to-know’’ or having an 
official need therefore.’’ 
* * * * * 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with 

‘‘Commander, Family and Morale 
Welfare and Recreation Command, 4700 
King Street, Alexandria, VA 22302– 
4414.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether information about themselves 

is contained in this system should 
address written inquiries to the Director 
Family and Morale, Welfare and 
Recreation at the installation or activity 
where assigned. 

Individuals must provide name, rank, 
Social Security Number (SSN), proof of 
identification and any other pertinent 
information necessary.’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Director Family and 
Morale, Welfare and Recreation at the 
installation or activity where assigned. 

Individuals must provide name, rank, 
Social Security Number (SSN), proof of 
identification and any other pertinent 
information necessary.’’ 
* * * * * 

RECORD SOURCE CATEGORIES: 
Delete entry and replace with ‘‘From 

the individual patron via written forms 
or verbal interview; Defense Civilian 
Personnel Data System; time clerks; 
time-clocks; Vendors; inventory control 
sheets; contracts and sales transaction 
receipts.’’ 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

* * * * * 

A0215 FMWRC 

SYSTEM NAME: 
General Morale, Welfare, Recreation 

and Entertainment Records. 

SYSTEM LOCATION: 
Headquarters, Family and Morale, 

Welfare and Recreation (MWR) 
Command, geographic data centers, 
installations and activities Army-wide. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of systems of records 
notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Morale, Welfare and Recreation 
(MWR) Non-appropriated Fund (NAF) 
employees, military personnel, their 
families, other members of the military 
community, certain DoD civilian 
employees and their families overseas, 
certain military personnel of foreign 
nations and their families, personnel 
authorized to use Army-sponsored 
Morale, Welfare, Recreation (MWR) 
services, Child Development Services, 
youth services, athletic and recreational 
services, Armed Forces Recreation 
Centers, Army recreation machines, 
and/or to participate in MWR-type 
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activities, to include sports, fitness 
programs, bingo games; professional 
entertainment groups recognized by the 
Armed Forces Entertainment; Army 
athletic team members; ticket holders of 
athletic events; units of national youth 
groups such as Boy Scouts, Girl Scouts, 
and 4–H Clubs. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Name, address, and other pertinent 
information of members, family 
members, participants, patrons, and 
other authorized users. Employee data 
that includes, name, pay grade, pay rate, 
SSN, work center, special pays, and 
payroll elections for the reporting of 
time and attendance; pay-out control 
sheets, duty station, dates and amount 
of bingo winnings paid, and Internal 
Revenue Forms W2–G and 5754, 
(Gambling Winnings and Statement by 
Person(s) Receiving Gambling 
Winnings); vendor information such as 
company name, address, point-of 
contact, pricing information, and 
contract numbers; contracting 
information to include name, address, 
phone number of the person(s) initiating 
the contract. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 3013, Secretary of the Army; 
26 U.S.C. 6041, Information at Source; 
DoD Directive 1015.2, Military Morale, 
Welfare and Recreation (MWR); DoD 
Instruction 1015.10, Program for 
Military Morale, Welfare and Recreation 
(MWR); AR 215–1, Morale, Welfare and 
Recreations Activities and Non- 
appropriated Fund Instrumentalities; 
AR 215–3, Nonappropriated Fund 
Personnel Policy; AR 215–4, 
Nonappropriated Fund Contracting; AR 
608–10, Child Development Services 
and E.O. 9397 (SSN). 

PURPOSE(S): 

To administer programs devoted to 
the mental and physical well-being of 
Army personnel and other authorized 
users; to document the approval and 
conduct of specific contests, shows, 
entertainment programs, sports 
activities/competitions, and other 
MWR-type activities and events 
sponsored or sanctioned by the Army. 

Information is used for registration; 
reservations; track participation; pass 
management; report attendance; record 
sales transactions; maintain billing for 
individual households; collect 
payments; collect and report time and 
attendance of employees; process credit 
cards, personal checks, and debit cards; 
create and manage budgets; order and 
receive supplies and services; provide 
child care services reports; track 

inventory; and issue catered event 
contracts. 

Information will be used to market 
and promote similar MWR type 
activities conducted by other DoD 
organizations. 

To provide a means of paying, 
recording, accounting, reporting, and 
controlling expenditures and 
merchandise inventories associated 
with retail operations, rentals, and 
activities such as bingo games. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained are not 
generally disclosed outside the DoD as 
a routine use pursuant to 5 U.S.C. 
552a(b)(3) except as follows: 

To the Internal Revenue Service to 
report all monies and items of 
merchandise paid to winners of games 
whose one-time winnings are $1,200 or 
more. 

The DoD ‘Blanket Routine Uses’ set 
forth at the beginning of the Army’s 
compilation of systems of records 
notices also apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records in file folders and 
electronic storage media. 

RETRIEVABILITY: 

By household number, name, Social 
Security Number (SSN), employee PIN 
number, receipt number, contract 
number, product code or budget 
revision number. 

SAFEGUARDS: 

Records are kept in datacenter 
facilities that are secured 24 hours a day 
with restricted access. Data access is 
restricted to specific individuals with a 
business ‘‘need-to-know’’ or having an 
official need therefore. 

RETENTION AND DISPOSAL: 

Bingo records are maintained on-site 
for four years and then shipped to a 
Federal Records Center for storage for an 
additional three years. After seven 
years, records are destroyed. All other 
documents are destroyed after 2 years, 
unless required for current operation. 

SYSTEM MANAGER(S) AND ADDRESS: 

Commander, Family and Morale, 
Welfare and Recreation Command, 4700 
King Street, Alexandria, VA 22302– 
4414. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to the Director 
Family and Morale, Welfare and 
Recreation at the installation or activity 
where assigned. 

Individuals must provide name, rank, 
Social Security Number (SSN), proof of 
identification and any other pertinent 
information necessary. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system should address written 
inquiries to the Director Family and 
Morale, Welfare and Recreation at the 
installation or activity where assigned. 

Individuals must provide name, rank, 
Social Security Number (SSN), proof of 
identification and any other pertinent 
information necessary. 

CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340– 
21; 32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 
From the individual patron via 

written forms or verbal interview; 
Defense Civilian Personnel Data System; 
time clerks; time-clocks; Vendors; 
inventory control sheets; contracts and 
sales transaction receipts. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–15296 Filed 7–3–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army; Corps of 
Engineers 

Intent To Prepare a Joint 
Environmental Impact Statement/ 
Environmental Impact Report for the 
Corte Madera Creek Flood Control 
Project, Marin County, CA 

AGENCY: Department of the Army, U.S. 
Army Corps of Engineers, DoD. 
ACTION: Notice of intent. 

SUMMARY: The U.S. Army Corps of 
Engineers (Corps) authorized through 
the Flood Control Act of 1962, Public 
Law No. 87–4, 87th Congress, 2nd 
Session, approved October 23, 1962, 
and amended by Section 204 of Pub. L. 
No. 89–789, the Flood Control Act of 
1966, and the Water Resources 
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Development Act of 1986, will address 
channel modification opportunities to 
Unit 4 of Corte Madera Creek, Marin 
County, CA. The purpose of the Corte 
Madera Creek Flood Control Project is to 
provide flood risk management for Corte 
Madera Creek, from the upstream end of 
the existing Unit 3 concrete channel to 
Sir Francis Drake Boulevard at the 
border of Ross and San Anselmo. 
Although Units 1, 2, and 3 channel 
modifications were completed in 1971, 
public concerns led to a delay in the 
planned actions for Unit 4. In 1996, 
Marin County requested the completion 
of Unit 4 by the Corps, and damages 
incurred by the December 2005 flood 
have also renewed public interest in 
finding solutions to minimize the risk of 
future floods. Since 1971, additional 
technical studies were conducted that 
provide another opportunity to 
formulate and review new alternatives 
in order to complete the project. This is 
a notice of intent to prepare a joint 
Environmental Impact Statement/ 
Environmental Impact Report (EIS/EIR) 
to consider all reasonable alternatives 
and to evaluate potential impacts 
associated with the proposed actions. 
The U.S. Army Corps of Engineers is the 
lead agency for this project under the 
National Environmental Policy Act 
(NEPA) and Marin County Flood 
Control and Water Conservation District 
Zone 9 is the lead agency under the 
California Environmental Quality Act 
(CEQA). 
DATES: A public scoping meeting will be 
held on July 23, 2008, from 7 p.m. to 9 
p.m. Written comments from all 
interested parties must be received by 
August 6, 2008. 
ADDRESSES: The scoping meeting will be 
held at the Drakes Landing Community 
Room, 300 Drakes Landing, Greenbrae, 
CA 94904. 
FOR FURTHER INFORMATION CONTACT: 
Questions and comments regarding the 
proposed action and NEPA aspects of 
the study can be addressed to Ms. 
Nancy Ferris at (415) 503–6865, U.S. 
Army Corps of Engineers, San Francisco 
District, 1455 Market Street, San 
Francisco, CA 94103. For questions 
concerning the CEQA aspects of the 
study, contact Jack Curley at (415) 499– 
3051, County of Marin, P.O. Box 4186, 
San Rafael, CA 94913. All written 
comments can also be faxed to (415) 
503–6692 or sent electronically to 
SPNETPA@usace.army.mil. Further 
information is also available on the 
project Web site at http:// 
www.spn.usace.army.mil/ 
cortemaderacreek/index.html. 
SUPPLEMENTARY INFORMATION: The 
following section will address the study 

area, recent development of technical 
studies, and some of the alternatives 
that will be addressed in this study. 

1. Background. Corte Madera Creek 
drains an area of approximately 28 
square miles in Marin County, CA, and 
discharges into the San Francisco Bay 
just nine miles north of the Golden Gate 
Bridge. Units 1, 2, and 3 extend from 
San Francisco Bay through the 
communities of Corte Madera, Larkspur, 
Kentfield, and Ross. Unit 4 extends from 
the Lagunitas Road Bridge, near the 
upstream terminus of Unit 3, to the Sir 
Francis Drake Boulevard Bridge right 
before the Ross/San Anselmo town line. 
The project was originally authorized in 
1962 and construction for Units 1, 2, 
and 3 were completed by 1971. Unit 4 
of the original project was not started 
due to a series of design changes, 
transfer of district ownership, property 
litigation, and lack of public support. 
Unit 3 was built so that it could be 
modified with the future design plans of 
Unit 4, such that changes to the Unit 3 
channel would also be evaluated if 
implementation of project construction 
in Unit 4 caused flooding downstream. 

The Corps has conducted additional 
studies focused on evaluating the design 
performance of Units 3 and 4 since 
1971. These studies have identified the 
unsmooth transition between Units 3 
and 4 created by the existing Denil fish 
ladder, the narrow channel condition on 
the east and west bank, and the 
Lagunitas Road Bridge as constrictions 
to flood flow. The replacement of 
Lagunitas Road Bridge is an option that 
is being evaluated by the Town of Ross 
and is not currently part of this federal 
project. 

The following proposed action seeks 
to address the issues associated with the 
current channel capacity of Unit 4. 

2. Proposed Action. The U.S. Army 
Corps of Engineers and the Marin 
County Flood Control and Water 
Conservation District propose to manage 
flood risk along Corte Madera Creek, 
downstream of Sir Francis Drake 
Boulevard. The proposed action may 
include changes to the existing design of 
Unit 3 to ensure a total project design 
capacity. The alternatives evaluated will 
be developed in consideration of fish 
passage for threatened and endangered 
fish species that migrate through the 
project area. 

3. Project Alternatives. The following 
represent a minimum of the alternatives 
that will be evaluated in the EIS/EIR 
regarding the proposed project to 
increase flood flow capacity, in addition 
to considering the improvement of fish 
passage and bank stability in Corte 
Madera Creek. The possibility of hybrid 

alternatives representing a combination 
of measures will also be evaluated: 

a. No action. Under this alternative, 
the current conditions would be 
retained at Units 3 and 4, and flood 
capacity would remain unchanged at 
approximately 3,200 cfs (cubic feet per 
second). Under these existing 
conditions, excess flood flows would 
pass outside the channel onto a 
residential floodplain. The no action 
alternative would be considered as a 
baseline in evaluating other alternatives. 

b. Minimum action. This alternative 
addresses the existing Denil fish ladder 
which exacerbates flooding in the Unit 
4 channel and is inadequate for fish 
passage. The existing ladder would be 
replaced with a concrete pool-and-chute 
fish ladder, with a proposed location 
within the upstream length of the Unit 
3 concrete channel. Other design 
considerations include meeting current 
fish passage criteria as established by 
NOAA’s National Marine Fisheries 
Services (NMFS) restrictions on the 
height of vertical leaps. The estimated 
flood flow capacity of Unit 4 would 
depend on the design of the 
replacement fish ladder. 

c. Unit 4 structural design alternative. 
In addition to the minimum action, 
flood risk management measures 
proposed for Unit 4 include (1) 
Installing vertical wall configurations 
that would widen the channel and 
increase the maximum flood flow 
capacity to approximately 5,100–5,400 
cfs, depending on the specific design; 
(2) constructing a bypass culvert 
adjacent to Lagunitas Bridge that would 
convey high flows from the bridge to the 
beginning of the concrete channel, with 
capacity ranging from 300–1,300 cfs 
depending on the type of culvert 
structure; (3) installing temporary or 
permanent low floodwalls or landscape 
berms; (4) enlarging the sediment basin 
immediately downstream of Lagunitas 
Bridge, which would decrease the water 
surface profile downstream and increase 
flood flow capacity; (5) creating a 
natural channel bottom with natural 
grade protection that would 
accommodate a flow rate of 
approximately 5,400 cfs; and (6) 
implementing grade control in order to 
stabilize the stream bottom. 

d. Unit 3–4 structural design 
alternative. Measures that are proposed 
to modify the junction between Unit 3 
and 4 include (1) Replacing the existing 
fish ladder with a natural grade 
roughened rock channel between the 
Unit 3 and 4 transition, which would 
allow for fish passage while increasing 
flood flow capacity to 4,900 cfs and 
improving conveyance into the existing 
concrete channel; (2) bank regrading 
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and use of biotechnical bank 
stabilization techniques involving such 
natural materials as native vegetation, 
logs, and woody debris; and (3) 
installing concrete wing walls to 
facilitate flood flows into the stream 
channel. 

e. Non-structural alternative. The 
non-structural plan would include 
expanding the existing floodplain by 
moving residential property through 
real estate acquisitions. 

4. Environmental Considerations. In 
all cases, pursuant to NEPA and CEQA 
guidelines, environmental 
considerations will include human 
health, riparian habitat, improving fish 
passage and fish habitat, geophysical 
impacts, air quality, hazards, noise, 
utilities and service systems, 
transportation, land use and planning, 
historic and cultural resources, 
aesthetics, recreation, social and 
economic effects, as well as other 
potential environmental issues of 
concern. 

5. Scoping Process. The Corps and the 
Marin County Flood Control and Water 
Conservation District is seeking 
participation of all interested federal, 
state, and local agencies, Native 
American groups, and other interested 
private organizations or individuals 
through this public notice. The public 
scoping meeting will be held in 
Greenbrae, CA (see DATES). Any changes 
to the date, time, or location will be 
published in the local newspaper or 
provided by mail to those requesting 
information. The purpose of this 
meeting is to solicit comments and 
questions regarding the potential 
impacts, environmental issues, and the 
alternatives that should be discussed in 
the EIS/EIR. Public participation will 
help define the scope of the 
environmental analysis, identify other 
significant issues, provide other relevant 
information, and recommend mitigation 
measures, where possible. The public 
comment period closes on August 6, 
2008. 

6. Availability of EIS. The public will 
have an additional opportunity to 
comment on the proposed alternatives 
after the draft EIS/EIR is released. 

Craig W. Kiley, 
Lieutenant Colonel, U.S. Army, Commanding. 
[FR Doc. E8–15329 Filed 7–3–08; 8:45 am] 

BILLING CODE 3710–19–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Cancellation of the Notice of Intent To 
Prepare an Environmental Impact 
Statement for TRIDENT Support 
Facilities Explosives Handling Wharf, 
Naval Base Kitsap-Bangor, Silverdale, 
Kitsap County, WA; Correction 

AGENCY: Department of the Navy, DoD. 
ACTION: Notice; correction. 

SUMMARY: The Department of the Navy 
published a document in the Federal 
Register of June 30, 2008, announcing 
cancellation of the its notice of intent to 
prepare an Environmental Impact 
Statement for TRIDENT Support 
Facilities Explosives Handling Wharf, 
Naval Base Kitsap-Bangor, Silverdale, 
Kitsap County, WA. The contact e-mail 
address for further information has 
changed. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Jack Spiller, Public Affairs Officer, 
Department of the Navy, Strategic 
Systems Programs, 2521 South Clark 
Street, Suite 1000, Arlington, VA 
22202–3930, telephone: 703–601–9009, 
e-mail at: ssppao@ssp.navy.mil. 

Correction 
In the Federal Register of June 30, 

2008, in FR Doc. E8–14810, make the 
following changes: 

1. In the second column, on page 
36847, correct the FOR FURTHER 
INFORMATION CONTACT caption to read: 

‘‘Mr. Jack Spiller, Public Affairs 
Officer, Department of the Navy, 
Strategic Systems Programs, 2521 South 
Clark Street, Suite 1000, Arlington, VA 
22202–3930, telephone: 703–601–9009, 
e-mail at: ssppao@ssp.navy.mil.’’ 

Dated: June 30, 2008. 
T.M. Cruz, 
Alternate Federal Register Liaison Officer, 
Office of the Judge Advocate General, U.S. 
Navy. 
[FR Doc. E8–15304 Filed 7–3–08; 8:45 am] 
BILLING CODE 3810–FF–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Record of Decision for Hawaii Range 
Complex 

AGENCY: Department of the Navy, DoD. 
ACTION: Notice of Decision and 
Availability. 

SUMMARY: The Department of the Navy 
(Navy), after carefully weighing the 
operational and environmental 
consequences of the proposed action, 

announces its decision to support and 
conduct current and emerging 
Department of Defense (DoD) training 
and research, development, test, and 
evaluation (RDT&E) activities in the 
Hawaii Range Complex (HRC), and 
upgrade or modernize range complex 
capabilities to enhance and sustain 
training and RDT&E. The Navy 
considered applicable Executive Orders, 
including an analysis of the 
environmental effects of its actions 
outside the United States or its 
territories under the provisions of 
Executive Order 12114 (Environmental 
Effects Abroad of Major Federal 
Actions) and the requirements of 
Executive Order 12898 (Federal Actions 
to Address Environmental Justice in 
Minority Populations and Low Income 
Populations). The proposed action will 
be accomplished as set out in 
Alternative 3, described in the Final 
Environmental Impact Statement/ 
Overseas Environmental Impact 
Statement (EIS/OEIS) as the preferred 
alternative. Implementation of the 
preferred alternative could begin 
immediately. Because the Navy is 
required by section 5062 of Title 10 of 
the United States Code to organize, 
train, equip, and maintain combat-ready 
forces, ongoing training and RDT&E 
activities within the HRC will continue 
at current levels in the event that the 
proposed action is not implemented. 

SUPPLEMENTARY INFORMATION: The 
Record of Decision (ROD) has been 
distributed to all those individuals who 
requested a copy of the Final EIS/OEIS 
and agencies and organizations that 
received a copy of the Final EIS/OEIS. 
The full text of the ROD is available for 
public viewing at http:// 
www.govsupport.us/navynepahawaii/ 
downloads.aspx. Single copies of the 
ROD will be made available upon 
request by contacting the Public Affairs 
Officer, Pacific Missile Range Facility, 
Attn: HRC EIS/OEIS ROD, P.O. Box 128, 
Kekaha, Hawaii 96752–0128; e-mail: 
feis_hrc@govsupport.us; or calling the 
Public Affairs Officer at telephone: 866– 
767–3347. 

Dated: June 26, 2008. 

T.M. Cruz, 
Lieutenant, Office of the Judge Advocate 
General, U.S. Navy, Administrative Law 
Division, Federal Register Liaison Officer. 
[FR Doc. E8–15246 Filed 7–3–08; 8:45 am] 

BILLING CODE 3810–FF–P 
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DEPARTMENT OF EDUCATION 

Notice of Proposed Information 
Collection Requests 

AGENCY: Department of Education. 
SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1995. 

DATES: Interested persons are invited to 
submit comments on or before 
September 5, 2008. 

SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 

The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner; (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected; and (5) how might the 
Department minimize the burden of this 
collection on the respondents, including 
through the use of information 
technology. 

Dated: July 1, 2008. 
Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Extension. 
Title: Annual Protection and 

Advocacy of Individual Rights (PAIR) 
Program Assurances. 

Frequency: Other—Submitted once 
Prior to FY 2007, and thereafter only 
Upon the redesignation of the P&A. 

Affected Public: Not-for-profit 
institutions (primary), State, Local, or 
Tribal Gov’t, SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 57. 
Burden Hours: 9.1. 

Abstract: Section 509 of the 
Rehabilitation Act of 1973 as amended 
(Act), and its implementing Federal 
Regulations at 34 CFR Part 381, require 
the PAIR grantees to submit an 
application to the RSA Commissioner in 
order to receive assistance under 
Section 509 of the Act. The Act requires 
that the application contain Assurances 
to which the grantee must comply. 
Section 509(f) of the Act specifies the 
Assurances. There are 57 PAIR grantees. 
All 57 grantees are required to be part 
of the protection and advocacy system 
in each State established under the 
Developmental Disabilities Assistance 
and Bill of Rights Act of 2000 (42 U.S.C. 
6041 et seq.). 

Requests for copies of the proposed 
information collection request may be 
accessed from http://edicsweb.ed.gov, 
by selecting the ‘‘Browse Pending 
Collections’’ link and by clicking on 
link number 3752. When you access the 
information collection, click on 
‘‘Download Attachments’’ to view. 
Written requests for information should 
be addressed to U.S. Department of 
Education, 400 Maryland Avenue, SW., 
LBJ, Washington, DC 20202–4537. 
Requests may also be electronically 
mailed to ICDocketMgr@ed.gov or faxed 
to 202–401–0920. Please specify the 
complete title of the information 
collection when making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339. 

[FR Doc. E8–15317 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

Submission for OMB Review; 
Comment Request 

AGENCY: Department of Education. 
SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 

DATES: Interested persons are invited to 
submit comments on or before August 6, 
2008. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Education Desk Officer, 
Office of Management and Budget, 725 
17th Street, NW., Room 10222, 
Washington, DC 20503. Commenters are 
encouraged to submit responses 
electronically by e-mail to 
oira_submission@omb.eop.gov or via fax 
to (202) 395–6974. Commenters should 
include the following subject line in 
their response ‘‘Comment: [insert OMB 
number], [insert abbreviated collection 
name, e.g., ‘‘Upward Bound 
Evaluation’’]. Persons submitting 
comments electronically should not 
submit paper copies. 

SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 
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Dated: July 1, 2008. 
Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 

Federal Student Aid 

Type of Review: Extension. 
Title: Experimental Sites Initiative— 

Data Collection Instrument. 
Frequency: Annually. 
Affected Public: Not-for-profit 

institutions Federal Government. 
Reporting and Recordkeeping Hour 

Burden: 
Responses: 109. 
Burden Hours: 1,650. 

Abstract: This data collection 
instrument will be used to collect 
specific information/performance data 
for the analysis of eight experiments. 
This effort will assist ED/Federal 
Student Aid in obtaining and compiling 
information to help determine change in 
the administration and delivery of Title 
IV programs. The experiments cover 
major financial aid processes. 
Institutions are given the flexibility to 
test different procedures to carry out the 
intent of regulations, whereby the 
Department can analyze the data and 
obtain information for Title IV 
regulatory and legislative changes. 
Thus, the Department needs this 
information in its on-going initiative to 
improve the financial aid delivery 
services to students and the 
postsecondary institutions they attend. 
Additionally, working with Congress, 
the Department can use this data to 
make informed decisions for future 
reauthorization. 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 
edicsweb.ed.gov, by selecting the 
‘‘Browse Pending Collections’’ link and 
by clicking on link number 3674. When 
you access the information collection, 
click on ‘‘Download Attachments’’ to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., LBJ, Washington, DC 20202–4537. 
Requests may also be electronically 
mailed to ICDocketMgr@ed.gov or faxed 
to 202–401–0920. Please specify the 
complete title of the information 
collection when making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339. 

[FR Doc. E8–15319 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

Office of Special Education and 
Rehabilitative Services Overview 
Information 

National Institute on Disability and 
Rehabilitation Research (NIDRR)— 
Disability and Rehabilitation Research 
Projects and Centers Program— 
Disability Rehabilitation Research 
Projects (DRRPs)—Centers on Research 
and Capacity Building to Improve 
Outcomes for Individuals With 
Disabilities from Traditionally 
Underserved Racial and Ethnic 
Populations; Notice Inviting 
Applications for New Awards for Fiscal 
Year (FY) 2008. 

Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.133A–11. 

DATES:  
Applications Available: July 7, 2008. 
Date of Pre-Application Meeting: July 

21, 2008. 
Deadline for Transmittal of 

Applications: August 21, 2008. 

Full Text of Announcement 

I. Funding Opportunity Description 

Purpose of Program: The purpose of 
the DRRP program is to improve the 
effectiveness of services authorized 
under the Rehabilitation Act of 1973, as 
amended, by developing methods, 
procedures, and rehabilitation 
technologies that advance a wide range 
of independent living and employment 
outcomes for individuals with 
disabilities, especially individuals with 
the most severe disabilities. DRRPs 
carry out one or more of the following 
types of activities, as specified and 
defined in 34 CFR 350.13 through 
350.19: Research, training, 
demonstration, development, 
dissemination, and technical assistance. 

An applicant for assistance under this 
program must demonstrate in its 
application how it will address, in 
whole or in part, the needs of 
individuals with disabilities from 
minority backgrounds (34 CFR 
350.40(a)). The approaches an applicant 
may take to meet this requirement are 
found in 34 CFR 350.40(b). 

Additional information on the DRRP 
program can be found at: http:// 
www.ed.gov/rschstat/research/pubs/res- 
program.html#DRRP. 

Priorities: NIDRR has established two 
priorities for this competition. The 
General DRRP Requirements priority is 
from the notice of final priorities for the 
Disability and Rehabilitation Research 
Projects and Centers Program, published 
in the Federal Register on April 28, 
2006 (71 FR 25472). The Centers on 

Research and Capacity Building to 
Improve Outcomes for Individuals With 
Disabilities from Traditionally 
Underserved Racial and Ethnic 
Populations priority is from the notice 
of final priorities for the Disability and 
Rehabilitation Research Projects and 
Centers Program, published elsewhere 
in this issue of the Federal Register. 

Absolute Priorities: For FY 2008, these 
priorities are absolute priorities. Under 
34 CFR 75.105(c)(3) we consider only 
applications that meet these priorities. 

These priorities are: 
General Disability and Rehabilitation 

Research Projects (DRRP) Requirements 
and Centers on Research and Capacity 
Building to Improve Outcomes for 
Individuals With Disabilities from 
Traditionally Underserved Racial and 
Ethnic Populations. 

Note: The full text of each of these 
priorities is included in its notice of final 
priorities in the Federal Register and in the 
application package. 

Program Authority: 29 U.S.C. 762(g) 
and 764(a). 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 80, 81, 82, 84, 
85, 86, and 97. (b) The regulations for 
this program in 34 CFR part 350. (c) The 
notice of final priorities for the 
Disability and Rehabilitation Research 
Projects and Centers Program, published 
in the Federal Register on April 28, 
2006 (71 FR 25472). (d) The notice of 
final priorities for the Disability and 
Rehabilitation Research Projects and 
Centers Program, published elsewhere 
in this issue of the Federal Register. 

Note: The regulations in 34 CFR part 86 
apply to institutions of higher education 
(IHEs) only. 

II. Award Information 

Type of Award: Discretionary grants. 
Estimated Available Funds: 

$1,070,000. 
Estimated Range of Awards: 

$355,999–$356,665. 
Estimated Average Size of Awards: 

$356,000. 
Maximum Award: We will reject any 

application that proposes a budget 
exceeding $356,665 for a single budget 
period of 12 months. The Assistant 
Secretary for Special Education and 
Rehabilitative Services may change the 
maximum amount through a notice 
published in the Federal Register. 

Note: The maximum amount includes 
direct and indirect costs. 

Estimated Number of Awards: 3. 
Note: The Department is not bound by any 

estimates in this notice. 
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Project Period: Up to 60 months. 

III. Eligibility Information 
1. Eligible Applicants: States; public 

or private agencies, including for-profit 
agencies; public or private 
organizations, including for-profit 
organizations; IHEs; and Indian tribes 
and tribal organizations. 

2. Cost Sharing or Matching: Cost 
sharing is required by 34 CFR 
350.62(a)(3)(i) and will be negotiated at 
the time of the grant award. 

IV. Application and Submission 
Information 

1. Address to Request Application 
Package: You can obtain an application 
package via the Internet or from the 
Education Publications Center (ED 
Pubs). To obtain a copy via the Internet, 
use the following address: http:// 
www.ed.gov/fund/grant/apply/ 
grantapps/index.html. 

To obtain a copy from ED Pubs, write, 
fax, or call the following: Education 
Publications Center, P.O. Box 1398, 
Jessup, MD 20794–1398. Telephone, toll 
free: 1–877–433–7827. FAX: (301) 470– 
1244. If you use a telecommunications 
device for the deaf (TDD), call, toll free: 
1–877–576–7734. 

You can contact ED Pubs at its Web 
site, also: http://www.ed.gov/pubs/ 
edpubs.html or at its e-mail address: 
edpubs@inet.ed.gov. 

If you request an application from ED 
Pubs, be sure to identify this 
competition as follows: CFDA Number 
84.133A–11. 

Individuals with disabilities can 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the person or 
team listed under Alternative Format in 
section VIII of this notice. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
competition. 

Page Limit: The application narrative 
(Part III of the application) is where you, 
the applicant, address the selection 
criteria that reviewers use to evaluate 
your application. We recommend that 
you limit Part III to the equivalent of no 
more than 75 pages, using the following 
standards: 

• A ‘‘page’’ is 8.5″ x 11″, on one side 
only, with 1″ margins at the top, bottom, 
and both sides. 

• Double space (no more than three 
lines per vertical inch) all text in the 
application narrative. Single spacing 
may be used for titles, headings, 
footnotes, quotations, references, and 

captions, as well as all text in charts, 
tables, figures, and graphs. 

• Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

The recommended page limit does not 
apply to Part I, the cover sheet; Part II, 
the budget section, including the 
narrative budget justification; Part IV, 
the assurances and certifications; or the 
one-page abstract, the resumes, the 
bibliography, or the letters of support. 
However, the recommended page limit 
does apply to all of the application 
narrative section (Part III). 

The application package will provide 
instructions for completing all 
components to be included in the 
application. Each application must 
include a cover sheet (Standard Form 
424); budget requirements (ED Form 
524) and narrative budget justification; 
other required forms; an abstract, 
Human Subjects narrative, Part III 
narrative; resumes of staff; and other 
related materials, if applicable. 

3. Submission Dates and Times: 
Applications Available: July 7, 2008. 
Date of Pre-Application Meeting: 

Interested parties are invited to 
participate in a pre-application meeting 
to discuss the priorities and to receive 
information and technical assistance 
through individual consultation with 
NIDRR staff. The pre-application 
meeting will be held on July 21, 2008. 
Interested parties may participate in this 
meeting by conference call with NIDRR 
staff from the Office of Special 
Education and Rehabilitative Services 
between 1 p.m. and 3 p.m., Washington, 
DC time. NIDRR staff also will be 
available from 3:30 p.m. to 4:30 p.m., 
Washington, DC time, on the same day, 
by telephone, to provide information 
and technical assistance through 
individual consultation. For further 
information or to make arrangements to 
participate in the meeting via 
conference call or for an individual 
consultation, contact Marlene Spencer, 
U.S. Department of Education, Potomac 
Center Plaza (PCP), room 6026, 550 12th 
Street, SW., Washington, DC 20202. 
Telephone: (202) 245–7532 or by e-mail: 
Marlene.Spencer@ed.gov. 

Deadline for Transmittal of 
Applications: August 21, 2008. 

Applications for grants under this 
program must be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov). For information 
(including dates and times) about how 
to submit your application 
electronically, or in paper format by 
mail or hand delivery if you qualify for 
an exception to the electronic 
submission requirement, please refer to 

section IV.6. Other Submission 
Requirements in this notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Individuals with disabilities who 
need an accommodation or auxiliary aid 
in connection with the application 
process should contact the person listed 
under FOR FURTHER INFORMATION 
CONTACT in section VII in this notice. If 
the Department provides an 
accommodation or auxiliary aid to an 
individual with a disability in 
connection with the application 
process, the individual’s application 
remains subject to all other 
requirements and limitations in this 
notice. 

4. Intergovernmental Review: This 
program is not subject to Executive 
Order 12372 and the regulations in 34 
CFR part 79. 

5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section in this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. 

Applications for grants under the 
Disability Rehabilitation Research 
Projects competition, CFDA number 
84.133A–11, must be submitted 
electronically using the 
Governmentwide Grants.gov Apply site 
at http://www.Grants.gov. Through this 
site, you will be able to download a 
copy of the application package, 
complete it offline, and then upload and 
submit your application. You may not e- 
mail an electronic copy of a grant 
application to us. 

We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the Disability 
Rehabilitation Research Projects 
competition—CFDA number 84.133A– 
11 at http://www.Grants.gov. You must 
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search for the downloadable application 
package for this competition by the 
CFDA number. Do not include the 
CFDA number’s alpha suffix in your 
search (e.g., search for 84.133, not 
84.133A). 

Please note the following: 
• When you enter the Grants.gov site, 

you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

• Applications received by Grants.gov 
are date and time stamped. Your 
application must be fully uploaded and 
submitted and must be date and time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not accept your 
application if it is received—that is, date 
and time stamped by the Grants.gov 
system—after 4:30 p.m., Washington, 
DC time, on the application deadline 
date. We do not consider an application 
that does not comply with the deadline 
requirements. When we retrieve your 
application from Grants.gov, we will 
notify you if we are rejecting your 
application because it was date and time 
stamped by the Grants.gov system after 
4:30 p.m., Washington, DC time, on the 
application deadline date. 

• The amount of time it can take to 
upload an application will vary 
depending on a variety of factors, 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

• You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this competition 
to ensure that you submit your 
application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http://e- 
Grants.ed.gov/help/
GrantsgovSubmissionProcedures.pdf. 

• To submit your application via 
Grants.gov, you must complete all steps 
in the Grants.gov registration process 
(see http://www.grants.gov/applicants/
get_registered.jsp). These steps include: 
(1) Registering your organization, a 
multi-part process that includes 
registration with the Central Contractor 
Registry (CCR); (2) registering yourself 
as an Authorized Organization 
Representative (AOR); and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3-Step 

Registration Guide (see http:// 
www.grants.gov/section910/Grants.gov
RegistrationBrochure.pdf). You also 
must provide on your application the 
same D–U–N–S Number used with this 
registration. Please note that the 
registration process may take five or 
more business days to complete, and 
you must have completed all 
registration steps to allow you to submit 
successfully an application via 
Grants.gov. In addition you will need to 
update your CCR registration on an 
annual basis. This may take three or 
more business days to complete. 

• You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format. 

• You must submit all documents 
electronically, including all information 
you typically provide on the following 
forms: Application for Federal 
Assistance (SF 424), the Department of 
Education Supplemental Information for 
SF 424, Budget Information—Non- 
Construction Programs (ED 524), and all 
necessary assurances and certifications. 
Please note that two of these forms—the 
SF 424 and the Department of Education 
Supplemental Information for SF 424— 
have replaced the ED 424 (Application 
for Federal Education Assistance). 

• You must attach any narrative 
sections of your application as files in 
a .DOC (document), .RTF (rich text), or 
.PDF (Portable Document) format. If you 
upload a file type other than the three 
file types specified in this paragraph or 
submit a password-protected file, we 
will not review that material. 

• Your electronic application must 
comply with any page-limit 
requirements described in this notice. 

• After you electronically submit 
your application, you will receive from 
Grants.gov an automatic notification of 
receipt that contains a Grants.gov 
tracking number. (This notification 
indicates receipt by Grants.gov only, not 
receipt by the Department.) The 
Department then will retrieve your 
application from Grants.gov and send a 
second notification to you by e-mail. 
This second notification indicates that 
the Department has received your 
application and has assigned your 
application a PR/Award number (an ED- 
specified identifying number unique to 
your application). 

• We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 

Grants.gov System: If you are 
experiencing problems submitting your 
application through Grants.gov, please 
contact the Grants.gov Support Desk, 
toll free, at 1–800–518–4726. You must 
obtain a Grants.gov Support Desk Case 
Number and must keep a record of it. 

If you are prevented from 
electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions described elsewhere in this 
notice. 

If you submit an application after 4:30 
p.m., Washington, DC time, on the 
application deadline date, please 
contact the person listed under FOR 
FURTHER INFORMATION CONTACT in 
section VII in this notice and provide an 
explanation of the technical problem 
you experienced with Grants.gov, along 
with the Grants.gov Support Desk Case 
Number. We will accept your 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 
affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 

Note: The extensions to which we refer in 
this section apply only to the unavailability 
of, or technical problems with, the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the 
application deadline date and time or if the 
technical problem you experienced is 
unrelated to the Grants.gov system. 

Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

• You do not have access to the 
Internet; or 

• You do not have the capacity to 
upload large documents to the 
Grants.gov system; and 

• No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
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which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. 

If you mail your written statement to 
the Department, it must be postmarked 
no later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Marlene Spencer, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 6026, PCP, 
Washington, DC 20202–2700. FAX: 
(202) 245–7323. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications 
by Mail. 

If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address: 

By mail through the U.S. Postal 
Service: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA number 84.133A–11), 400 
Maryland Avenue, SW., Washington, 
DC 20202–4260; or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center, Stop 4260, 
Attention: (CFDA number 84.133A–11), 
7100 Old Landover Road, Landover, MD 
20785–1506. 

Regardless of which address you use, 
you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 
(2) A mail receipt that is not dated by 

the U.S. Postal Service. 
If your application is postmarked after 

the application deadline date, we will 
not consider your application. 

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 

c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA number 84.133A–11), 550 12th 
Street, SW., Room 7041, Potomac Center 
Plaza, Washington, DC 20202–4260. 

The Application Control Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC 
time, except Saturdays, Sundays, and 
Federal holidays. 

Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department— 

(1) You must indicate on the envelope 
and—if not provided by the Department—in 
Item 11 of the SF 424 the CFDA number, 
including suffix letter, if any, of the 
competition under which you are submitting 
your application; and 

(2) The Application Control Center will 
mail to you a notification of receipt of your 
grant application. If you do not receive this 
notification within 15 business days from the 
application deadline date, you should call 
the U.S. Department of Education 
Application Control Center at (202) 245– 
6288. 

V. Application Review Information 
1. Selection Criteria: The selection 

criteria for this competition are from 34 
CFR 350.54 and are listed in the 
application package. 

2. Review and Selection Process: 
Additional factors we consider in 
selecting an application for an award are 
as follows: 

The Secretary is interested in 
outcomes-oriented research or 
development projects that use rigorous 
scientific methodologies. To address 
this interest, applicants are encouraged 
to articulate goals, objectives, and 
expected outcomes for the proposed 
research or development activities. 
Proposals should describe how results 
and planned outputs are expected to 
contribute to advances in knowledge, 
improvements in policy and practice, 
and public benefits for individuals with 
disabilities. Applicants should propose 
projects that are designed to be 
consistent with these goals. We 
encourage applicants to include in their 
application a description of how results 
will measure progress towards 

achievement of anticipated outcomes 
(including a discussion of measures of 
effectiveness), the mechanisms that will 
be used to evaluate outcomes associated 
with specific problems or issues, and 
how the proposed activities will support 
new intervention approaches and 
strategies. Submission of the 
information identified in this section V. 
2. Review and Selection Process is 
voluntary, except where required by the 
selection criteria listed in the 
application package. 

VI. Award Administration Information 

1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may notify you informally, 
also. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section in this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section in 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 
expenditure information as directed by 
the Secretary under 34 CFR 75.118. The 
Secretary may also require more 
frequent performance reports under 34 
CFR 75.720(c). For specific 
requirements on reporting, please go to 
http://www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

Note: NIDRR will provide information by 
letter to grantees on how and when to submit 
the final performance report. 

4. Performance Measures: To evaluate 
the overall success of its research 
program, NIDRR assesses the quality of 
its funded projects through review of 
grantee performance and products. Each 
year, NIDRR examines a portion of its 
grantees to determine: 

• The percentage of newly-awarded 
NIDRR projects that are multi-site, 
collaborative, controlled studies of 
interventions and programs. 
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1 A Title I school is a school that receives funds 
under Title I, Part A of the Elementary and 
Secondary Education Act of 1965, as amended. 

• The number of accomplishments 
(e.g., new or improved tools, methods, 
discoveries, standards, interventions, 
programs, or devices) developed or 
tested with NIDRR funding that have 
been judged by expert panels to be of 
high quality and to advance the field. 

• The average number of publications 
per award based on NIDRR-funded 
research and development activities in 
refereed journals. 

• The percentage of new grants that 
include studies funded by NIDRR that 
assess the effectiveness of interventions, 
programs, and devices using rigorous 
methods. 

NIDRR uses information submitted by 
grantees as part of their Annual 
Performance Reports (APRs) in support 
of these performance measures. 

Updates on the Government 
Performance and Results Act of 1993 
(GPRA) indicators, revisions, and 
methods appear on the NIDRR Program 
Review Web site: http:// 
www.neweditions.net/pr/commonfiles/
pmconcepts.htm. 

Grantees should consult this site on a 
regular basis to obtain details and 
explanations on how NIDRR programs 
contribute to the advancement of the 
Department’s long-term and annual 
performance goals. 

VII. Agency Contact 

FOR FURTHER INFORMATION CONTACT: 
Marlene Spencer, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 6026, PCP, Washington, DC 20202. 
Telephone: (202) 245–7532 or by e-mail: 
Marlene.Spencer@ed.gov. 

If you use a TDD, call the Federal 
Relay Service (FRS), toll free, at 1–800– 
877–8339. 

VIII. Other Information 
Alternative Format: Individuals with 

disabilities can obtain this document 
and a copy of the application package in 
an alternative format (e.g., Braille, large 
print, audiotape, or computer diskette) 
by contacting the Grants and Contracts 
Services Team, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 5075, PCP, Washington, DC 
20202–2550. Telephone: (202) 245– 
7363. If you use a TDD, call the FRS, 
toll-free, at 1–800–877–8339. 

Electronic Access to This Document: 
You can view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 

using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1– 
888–293–6498; or in the Washington, 
DC, area at (202) 512–1530. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 

Dated: July 1, 2008. 
Tracy R. Justesen, 
Assistant Secretary for Special Education and 
Rehabilitative Services. 
[FR Doc. E8–15318 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

Office of Innovation and Improvement; 
Overview Information; High-Quality 
Supplemental Educational Services 
and After-School Partnerships 
Demonstration; Notice Inviting 
Applications for New Awards for Fiscal 
Year (FY) 2008. 

Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.287N. 

DATES: 
Applications Available: July 7, 2008. 
Deadline for Notice of Intent to Apply: 

July 21, 2008. 
Deadline for Transmittal of 

Applications: August 12, 2008. 
Deadline for Intergovernmental 

Review: September 15, 2008. 

Full Text of Announcement 

I. Funding Opportunity Description 

Purpose of Program: The purpose of 
the High-Quality Supplemental 
Educational Services and After-School 
Partnerships Demonstration competition 
is to encourage the establishment or 
expansion of partnerships between 
supplemental educational services (SES) 
programs and 21st Century Community 
Learning Centers (21stCCLC) projects in 
order to increase the academic 
achievement of low-income students in 
Title I schools 1 identified for 
improvement, corrective action, or 
restructuring. Through this competition, 
the Department will fund projects that 
will serve as national models of how 
these two federally authorized after- 
school initiatives can be coordinated so 
that a greater number of students enroll 
in, participate in, and complete 
academic after-school services that 

improve their achievement in reading 
and mathematics. 

SES programs, authorized under 
section 1116(e) of the Elementary and 
Secondary Education Act of 1965, as 
amended by the No Child Left Behind 
Act of 2001 (ESEA), provide free 
academic instruction to students from 
low-income families who attend a Title 
I school in the second year of 
improvement, in corrective action, or in 
restructuring. SES programs provide 
tutoring, remediation, and other 
research-based educational 
interventions that are consistent with 
the content and instruction used by the 
local educational agency (LEA) and 
aligned with the State’s academic 
content standards. 

The 21stCCLC program, authorized 
under Title IV, Part B of the ESEA, 
provides opportunities for communities 
to establish or expand activities in 
community learning centers that offer 
academic enrichment, including tutorial 
services, to help students, particularly 
students who attend low-performing 
schools, meet State and local academic 
achievement standards in core academic 
subjects. The program also provides a 
broad array of additional services and 
activities for students and their families 
that are designed to reinforce and 
complement the regular academic 
program of participating students. 
Centers can be located in elementary or 
secondary schools or other similarly 
accessible facilities. 

Priorities: This competition has one 
absolute priority and two invitational 
priorities within the absolute priority. 

Absolute Priority: This priority is an 
absolute priority. We are establishing 
this priority for the FY 2008 grant 
competition only, in accordance with 
section 437(d)(1) of the General 
Education Provisions Act (GEPA), 20 
U.S.C. 1232(d)(1). Under 34 CFR 
75.105(c)(3) we consider only 
applications that meet this priority. 

This priority is: 
High-Quality Supplemental 

Educational Services and After-School 
Partnerships Demonstration. 

Background: Under the ESEA, 
students in low-performing Title I 
schools across the country may be 
eligible to participate in the 21stCCLC 
and SES programs. Both programs 
provide after-school services designed 
to help raise students’ academic 
achievement. 

Evidence indicates that participation 
in SES improves student academic 
achievement. A recent study by the 
RAND Corporation, supported by the 
U.S. Department of Education 
(Department), found that in five out of 
the seven large urban LEAs studied in 
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2 U.S. Department of Education, Office of 
Planning, Evaluation and Policy Development, 
Policy and Program Studies Service. (2007). State 
and Local Implementation of the No Child Left 
Behind Act, Volume I—Title I School Choice, 
Supplemental Educational Services, and Student 
Achievement, Washington, DC: Author. 

3 Lauer, et al. (2006). ‘‘Out-of-School-Time 
Programs: A Meta-Analysis of Effects for At-Risk 
Students,’’ Review of Education Research, vol. 76 
(pp. 275–313). 

4 U.S. Department of Education, Office of 
Planning, Evaluation, and Policy Development, 
Policy and Program Studies Service, State and 
Local Implementation of the No Child Left Behind 
Act, Volume IV—Title I School Choice and 
Supplemental Educational Services: Interim Report, 
Washington, D.C., 2008. 

5 Data come from the 21st CCLC Program and 
Performance Information Collection System 
Database. 

which there were sufficient numbers of 
students to analyze the effects, students 
participating in SES showed statistically 
significant positive effects in both 
reading and mathematics achievement.2 
Additionally, a recent study of 35 quasi- 
experimental and experimental studies 
of after-school programs for at-risk 
youth found that after-school programs 
demonstrated positive effects on reading 
and mathematics achievement for 
students.3 

This priority will support innovative 
approaches to coordinating SES and 
21stCCLC programs in order to increase 
and sustain students’ participation in 
these programs and improve students’ 
academic achievement. Through this 
priority, we will fund demonstration 
projects that coordinate the after-school 
academic and enrichment services of 
recipients of 21stCCLC local grants with 
the academic instruction of one or more 
State-approved SES providers, in an 
LEA that is identified by the State as in 
need of improvement or corrective 
action. The projects funded under this 
priority will develop strategies to 
coordinate the resources of the SES and 
21stCCLC programs so that (1) greater 
numbers of students in the LEA enroll 
in and benefit from intensive, standards- 
based academic services, and (2) the 
projects will be sustained after the grant 
period ends. 

We believe that coordinating the 
Federal investments in the SES and 
21stCCLC programs has the potential to 
strengthen the quality and intensity of 
services available to students by 
leveraging the resources of the two 
programs and providing services that 
meet a wide range of academic and 
after-school needs of students and 
families. 

Priority: To meet this priority, the 
proposed project must be designed to— 

(1) Serve as a national model that 
provides innovative approaches to after- 
school services by coordinating the 
academic services offered by SES 
programs with the after-school services 
offered by 21stCCLC programs in a 
manner that is designed to result in 
significant gains in reading and 
mathematics achievement among low- 
income students who are at greatest risk 
of not meeting challenging State 
academic standards; 

(2) Provide or coordinate intensive 
academic after-school services to 
students who attend a Title I school in 
the LEA that is in its second year of 
improvement, in corrective action, or in 
restructuring, under section 1116 of the 
ESEA. 

(3) Increase the number of students in 
the LEA receiving academic after-school 
services designed to improve their 
academic achievement; 

(4) Provide or coordinate academic 
after-school services that are consistent 
with the instructional program of the 
LEA served and aligned with the 
academic standards of the State in 
which the LEA is located; and 

(5) Collect data on student eligibility, 
enrollment, and participation in the 
academic after-school services provided 
by the project, as well as pre- and post- 
intervention test data to assess the 
effectiveness of the project on 
improving the academic achievement of 
student participants. 

The activities conducted by the 
proposed project to meet the 
requirements in paragraphs (1) through 
(5) of this priority can include, but are 
not limited to, the following: project 
planning, coordination, and 
administration; data collection, program 
evaluation, and information sharing 
among partners; and outreach services 
to parents and students. 

Invitational Priorities: Within this 
absolute priority, we are particularly 
interested in applications that address 
one or both of the following invitational 
priorities. Under 34 CFR 75.105(c)(1) we 
do not give an application that meets 
these invitational priorities a 
competitive or absolute preference over 
other applications. 

These priorities are: 
(1) Academic After-School Services 

for High School Students. 
Background: High school students are 

less likely to participate in SES and 
21stCCLC programs than students in 
earlier grades. According to recent data, 
only one-third of LEAs required to offer 
SES to eligible high school students 
actually did so, compared to 90 percent 
and 96 percent of LEAs, respectively, 
required to offer SES to eligible 
elementary and middle school 
students.4 Similar difficulties exist in 
achieving high participation rates for 
high school students in the 21stCCLC 
program. Of the 1.4 million students 
served in 21stCCLC centers, less than 10 

percent are high school students. Even 
though after-school opportunities are 
available for high school students at 
21stCCLC centers, less than five percent 
of LEAs with after-school programs 
report that high school students take 
advantage of these programs.5 

Priority: To meet this priority, the 
proposed project must be designed to 
provide after-school services aimed at 
improving the academic achievement of 
high school students. 

(2) Faith-Based and Other Community 
Organizations as SES Providers. 

Background: Faith-based and other 
community organizations have had 
significant participation in SES and 
21stCCLC programs since their 
inception, as State-approved SES 
providers, as partners in providing 
outreach to parents and improving 
student participation in SES programs, 
and as recipients of local 21stCCLC 
grants. These organizations are often 
integral and vital parts of a community 
and can serve as high-quality providers 
of academic services for students, in 
part because they offer an attractive 
after-school option to parents because of 
their local and familiar presence in a 
community. 

Priority: To meet this priority, the 
applicant must include as a partner one 
or more SES providers that are faith- 
based or other community 
organizations. 

Application Requirements: An 
application under this competition must 
include the following: 

(1) A list of partner entities, including 
one or more State-approved SES 
providers that meet the eligibility 
requirements, that will assist the 
applicant in coordinating or providing 
services. 

(2) A memorandum of understanding 
between the applicant and all partner 
entities that (i) describes the activities 
that each member of the group plans to 
carry out and (ii) binds each member of 
the group to every statement and 
assurance made by the applicant in the 
application, as set forth in 34 CFR 
75.128(b). 

(3) A comprehensive plan that 
describes the design of the proposed 
project. 

(4) A description of— 
(a) The resources that will be used for 

the proposed project; 
(b) The applicant’s plan for the 

management of the proposed project, 
including planning, implementation, 
and oversight; and 

(c) The applicant’s plan for the 
evaluation of the proposed project. 
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Applications that do not meet these 
requirements will not be read and will 
not be considered for funding. 

Waiver of Proposed Rulemaking: 
Under the Administrative Procedure Act 
(5 U.S.C. 553), the Department generally 
offers interested parties the opportunity 
to comment on proposed rules or 
regulations governing a program. 
Section 437(d)(1) of GEPA, however, 
allows the Secretary to exempt from 
rulemaking requirements regulations 
governing the first grant competition 
under a new or substantially revised 
program authority. This is the first grant 
competition for this program under the 
national activities authority in section 
4202(a)(2) of the ESEA and, therefore, 
the priorities, requirements, and 
selection criteria governing this 
competition qualify for this exemption. 
In order to ensure timely grant awards, 
the Secretary has decided to forgo 
public comment on the eligibility 
requirements, priorities, application 
requirements, and selection criteria 
applicable to this competition under 
section 437(d)(1) of GEPA. These 
eligibility requirements, priorities, 
application requirements, and selection 
criteria will apply to the FY 2008 grant 
competition only. 

Program Authority:  

Section 4202(a)(2) of the ESEA, 20 
U.S.C. 7172(a)(2). 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
84, 85, 86, 97, 98, and 99. 

Note: The regulations in 34 CFR part 79 
apply to all applicants except federally 
recognized Indian tribes. 

Note: The regulations in 34 CFR part 86 
apply to institutions of higher education 
only. 

II. Award Information 
Type of Award: Discretionary grants. 
Estimated Available Funds: 

$5,000,000. 
Estimated Range of Awards: 

$500,000–$1,300,000 for a three-year 
project period. 

Estimated Average Size of Awards: 
$900,000 for a three-year project period. 

Maximum Award: The maximum 
award amount is $1,300,000 for a three- 
year project period. We may choose not 
to consider an application with a budget 
request that exceeds this amount for any 
36-month budget period if we conclude, 
during our initial review of the 
application, that the proposed goals and 
objectives cannot be obtained with the 
specified maximum amount. 

Estimated Number of Awards: 4–6. 

Note: The Department plans to fund 
projects entirely out of FY 2008 funds. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 36 months. 
Budget Period: Up to 36 months. 

III. Eligibility Information 

1. Eligible Applicants: Current 
recipients of 21stCCLC local grants that 
will provide services in the 2008–2009 
school year and that (1) apply in 
partnership with one or more State- 
approved SES providers able to serve 
students in the grantee’s LEA in the 
2008–2009 school year, (2) serve 
students in an LEA that is identified by 
its State as in need of improvement or 
corrective action during the 2007–2008 
or 2008–2009 school year, and (3) serve 
students enrolled in at least one Title I 
school identified as in need of 
improvement, corrective action, or 
restructuring during the 2007–2008 or 
2008–2009 school years. 

2. Cost Sharing or Matching: This 
program does not require cost sharing or 
matching. 

IV. Application and Submission 
Information 

1. Address to Request Application 
Package: Joan Scott-Ambrosio, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 4W225, 
Washington, DC 20202–5970. 
Telephone: (202) 260–2715 or by e-mail: 
HQSESAfterschool@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), call the 
Federal Relay Service (FRS), toll free, at 
1–800–877–8339. 

Individuals with disabilities can 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the program 
contact person listed in this section. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
competition. 

Notice of Intent to Apply: The 
Department will be able to develop a 
more efficient process for reviewing 
grant applications if it has a better 
understanding of the number of entities 
that intend to apply for funding under 
this competition. Therefore, the 
Secretary strongly encourages each 
potential applicant to notify the 
Department by sending a short e-mail 
message indicating the applicant’s 
intent to submit an application for 
funding. The e-mail need not include 
information regarding the content of the 

proposed application, only the 
applicant’s intent to submit it. This e- 
mail notification should be sent to 
HQSESAfterschool@ed.gov. Applicants 
that fail to provide this e-mail 
notification may still apply for funding. 

Page Limit: The application narrative 
(Part III of the application) is where you, 
the applicant, address the selection 
criteria that reviewers use to evaluate 
your application. 

You should limit the application 
narrative [Part III] to the equivalent of 
no more than 25 pages, using the 
following standards: 

• A ‘‘page’’ is 8.5″ x 11″, on one side 
only, with 1″ margins at the top, bottom, 
and both sides. 

• Double space (no more than three 
lines per vertical inch) all text in the 
application narrative, including titles, 
headings, footnotes, quotations, 
references, and captions, as well as all 
text in charts, tables, figures, and 
graphs. 

• Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

• Use one of the following fonts: 
Times New Roman, Courier, Courier 
New, or Arial. An application submitted 
in any other font (including Times 
Roman or Arial Narrow) will not be 
accepted. 

The page limit does not apply to Part 
I, the cover sheet; Part II, the budget 
section, including the narrative budget 
justification; Part IV, the assurances and 
certifications; or the one-page abstract, 
the resumes, the bibliography, or the 
letters of support. However, the page 
limit does apply to all of the application 
narrative section [Part III]. 

3. Submission Dates and Times: 
Applications Available: July 7, 2008. 
Deadline for Notice of Intent to Apply: 

July 21, 2008. 
Deadline for Transmittal of 

Applications: August 12, 2008. 
Applications for grants under this 

competition must be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov). For information 
(including dates and times) about how 
to submit your application 
electronically, or in paper format by 
mail or hand delivery if you qualify for 
an exception to the electronic 
submission requirement, please refer to 
section IV. 6. Other Submission 
Requirements in this notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Individuals with disabilities who 
need an accommodation or auxiliary aid 
in connection with the application 
process should contact the person listed 
under FOR FURTHER INFORMATION 
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CONTACT in section VII in this notice. If 
the Department provides an 
accommodation or auxiliary aid to an 
individual with a disability in 
connection with the application 
process, the individual’s application 
remains subject to all other 
requirements and limitations in this 
notice. 

Deadline for Intergovernmental 
Review: September 15, 2008. 

4. Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 
part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 
competition. 

5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section in this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. 

Applications for grants under the 
High-Quality Supplemental Educational 
Services and After-School Partnerships 
Demonstration competition, CFDA 
Number 84.287N, must be submitted 
electronically using the 
Governmentwide Grants.gov Apply site 
at http://www.Grants.gov. Through this 
site, you will be able to download a 
copy of the application package, 
complete it offline, and then upload and 
submit your application. You may not e- 
mail an electronic copy of a grant 
application to us. 

We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the High-Quality 
Supplemental Educational Services and 
After-School Partnerships 
Demonstration competition at http:// 
www.Grants.gov. You must search for 
the downloadable application package 
for this competition by the CFDA 

number. Do not include the CFDA 
number’s alpha suffix in your search 
(e.g., search for 84.287, not 84.287N). 

Please note the following: 
• When you enter the Grants.gov site, 

you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

• Applications received by Grants.gov 
are date and time stamped. Your 
application must be fully uploaded and 
submitted and must be date and time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not accept your 
application if it is received—that is, date 
and time stamped by the Grants.gov 
system—later than 4:30 p.m., 
Washington, DC time, on the 
application deadline date. We do not 
consider an application that does not 
comply with the deadline requirements. 
When we retrieve your application from 
Grants.gov, we will notify you if we are 
rejecting your application because it 
was date and time stamped by the 
Grants.gov system after 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

• The amount of time it can take to 
upload an application will vary 
depending on a variety of factors, 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

• You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this competition 
to ensure that you submit your 
application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http://e- 
Grants.ed.gov/help/Grantsgov
SubmissionProcedures.pdf. 

• To submit your application via 
Grants.gov, you must complete all steps 
in the Grants.gov registration process 
(see http://www.grants.gov/applicants/ 
get_registered.jsp). These steps include 
(1) registering your organization, a 
multi-part process that includes 
registration with the Central Contractor 
Registry (CCR); (2) registering yourself 
as an Authorized Organization 
Representative (AOR); and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3-Step 
Registration Guide (see http:// 
www.grants.gov/section910/

Grants.govRegistrationBrochure.pdf). 
You also must provide on your 
application the same D-U-N-S Number 
used with this registration. Please note 
that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to submit 
successfully an application via 
Grants.gov. In addition you will need to 
update your CCR registration on an 
annual basis. This may take three or 
more business days to complete. 

• You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format. 

• You must submit all documents 
electronically, including all information 
you typically provide on the following 
forms: Application for Federal 
Assistance (SF 424), the Department of 
Education Supplemental Information for 
SF 424, Budget Information—Non- 
Construction Programs (ED 524), and all 
necessary assurances and certifications. 
Please note that two of these forms—the 
SF 424 and the Department of Education 
Supplemental Information for SF 424— 
have replaced the ED 424 (Application 
for Federal Education Assistance). 

• You must attach any narrative 
sections of your application as files in 
a .DOC (document), .RTF (rich text), or 
.PDF (Portable Document) format. If you 
upload a file type other than the three 
file types specified in this paragraph or 
submit a password-protected file, we 
will not review that material. 

• Your electronic application must 
comply with any page-limit 
requirements described in this notice. 

• After you electronically submit 
your application, you will receive from 
Grants.gov an automatic notification of 
receipt that contains a Grants.gov 
tracking number. (This notification 
indicates receipt by Grants.gov only, not 
receipt by the Department.) The 
Department then will retrieve your 
application from Grants.gov and send a 
second notification to you by e-mail. 
This second notification indicates that 
the Department has received your 
application and has assigned your 
application a PR/Award number (an ED- 
specified identifying number unique to 
your application). 

• We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are 
experiencing problems submitting your 
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application through Grants.gov, please 
contact the Grants.gov Support Desk, 
toll free, at 1–800–518–4726. You must 
obtain a Grants.gov Support Desk Case 
Number and must keep a record of it. 

If you are prevented from 
electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions described elsewhere in this 
notice. 

If you submit an application after 4:30 
p.m., Washington, DC time, on the 
application deadline date, please 
contact the person listed under FOR 
FURTHER INFORMATION CONTACT in 
section VII in this notice and provide an 
explanation of the technical problem 
you experienced with Grants.gov, along 
with the Grants.gov Support Desk Case 
Number. We will accept your 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 
affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 

Note: The extensions to which we refer in 
this section apply only to the unavailability 
of, or technical problems with, the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the 
application deadline date and time or if the 
technical problem you experienced is 
unrelated to the Grants.gov system. 

Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

• You do not have access to the 
Internet; or 

• You do not have the capacity to 
upload large documents to the 
Grants.gov system; and 

• No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 

exception prevent you from using the 
Internet to submit your application. 

If you mail your written statement to 
the Department, it must be postmarked 
no later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Joan Scott-Ambrosio, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 4W225, 
Washington, DC 20202–5970 Fax: (202) 
205–5630. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications 
by Mail. 

If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address: 
By mail through the U.S. Postal Service: 

U.S. Department of Education, 
Application Control Center, 
Attention: (CFDA Number 84.287N), 
400 Maryland Avenue, SW., 
Washington, DC 20202–4260; or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center, Stop 
4260, Attention: (CFDA Number 
84.287N), 7100 Old Landover Road, 
Landover, MD 20785–1506. 
Regardless of which address you use, 

you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 
(2) A mail receipt that is not dated by 

the U.S. Postal Service. 
If your application is postmarked after 

the application deadline date, we will 
not consider your application. 

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 

relying on this method, you should check 
with your local post office. 

c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA Number 84.287N), 550 12th 
Street, SW., Room 7041, Potomac Center 
Plaza, Washington, DC 20202–4260. 

The Application Control Center 
accepts hand deliveries daily between 
8:00 a.m. and 4:30 p.m., Washington, 
DC time, except Saturdays, Sundays, 
and Federal holidays. 

Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department— 

(1) You must indicate on the envelope 
and—if not provided by the Department—in 
Item 11 of the SF 424 the CFDA number, 
including suffix letter, if any, of the 
competition under which you are submitting 
your application; and 

(2) The Application Control Center will 
mail to you a notification of receipt of your 
grant application. If you do not receive this 
notification within 15 business days from the 
application deadline date, you should call 
the U.S. Department of Education 
Application Control Center at (202) 245– 
6288. 

V. Application Review Information 

Selection Criteria: We are establishing 
the following selection criteria, for the 
FY 2008 grant competition only, in 
accordance with section 437(d)(1) of 
GEPA, 20 U.S.C. 1232(d)(1). The 
maximum score for all of the selection 
criteria is 100 points. The maximum 
score for each criterion is indicated in 
parentheses with the criterion. 

The criteria are as follows: 
(1) Quality of the project design (up to 

35 points). 
(a) The Secretary considers the quality 

of the design of the proposed project. 
(b) In determining the quality of the 

design of the proposed project, the 
Secretary considers the extent to which 
the proposed project consists of a 
comprehensive plan that includes a 
description of— 

(i) The demonstrated need to be met, 
including the academic and after-school 
needs of the students, schools, and 
LEAs to be served; 

(ii) The objectives and expected 
outcomes designed to address the need 
described under paragraph (b)(i) of this 
selection criterion; and 
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(iii) The after-school academic 
services to be provided or coordinated 
by the applicant and its partner entities, 
and the extent to which those services 
will meet the requirements of the 
absolute priority described in this 
notice. 

(2) Adequacy of resources (up to 15 
points). 

(a) The Secretary considers the 
adequacy of resources for the proposed 
project. 

(b) In determining the adequacy of 
resources for the proposed project, the 
Secretary considers the following 
factors: 

(i) The adequacy of the instructional 
program to be provided to students, 
including the extent to which the 
program is intensive, research-based, 
consistent with the instructional 
program of the LEA served, and aligned 
with State academic standards. 

(ii) The relevance and demonstrated 
commitment of each partner in the 
proposed project to the implementation 
and success of the project. 

(iii) The extent to which costs are 
reasonable in relation to the number of 
persons to be served and services to be 
provided. 

(3) Quality of the management plan 
(up to 25 points). 

(a) The Secretary considers the quality 
of the management plan for the 
proposed project. 

(b) In determining the quality of the 
management plan for the proposed 
project, the Secretary considers the 
following factors: 

(i) The adequacy of the management 
plan to achieve the objectives of the 
proposed project on time and within 
budget, including clearly defined 
responsibilities, timelines, and 
milestones for accomplishing project 
tasks. 

(ii) The adequacy of the management 
plan in explaining the planning, 
coordination, implementation, 
management, and oversight services that 
the applicant and its partner entities 
will provide or coordinate for the 
proposed project, including an 
explanation of the role of the 21stCCLC 
grantee, LEA, SES provider(s), school 
principals, teachers, other partner 
entities, parents, and members of the 
community in the proposed project. 

(iii) The extent to which the time 
commitments of the project director and 
other key project personnel are 
appropriate and adequate to meet the 
objectives of the proposed project. 

(4) Quality of the project evaluation 
(up to 25 points). 

(a) The Secretary considers the quality 
of the evaluation to be conducted of the 
proposed project. 

(b) In determining the quality of the 
evaluation, the Secretary considers the 
extent to which the proposed 
evaluation— 

(i) Sets out methods of evaluation that 
include the use of objective performance 
measures that are clearly related to the 
intended outcomes of the project and 
will produce quantitative and 
qualitative data to the extent possible; 

(ii) Will provide timely and valid 
information on the management, 
implementation, and effectiveness of the 
project; 

(iii) Will provide guidance on or 
strategies for replicating or testing the 
project intervention in multiple settings; 
and 

(iv) Meets the evaluation criteria 
specified in paragraph (5) of the 
absolute priority. 

Note: A strong evaluation plan should be 
included in the application narrative and 
should be used, as appropriate, to shape the 
development of the project from the 
beginning of the project period. The plan 
should include benchmarks to monitor 
progress toward specific project objectives 
and also outcome measures to assess the 
impact on student participation and 
achievement, as well as other important 
outcomes for project participants. More 
specifically, the plan should identify the 
individual or organization that has agreed to 
serve as evaluator for the project and describe 
the qualifications of that evaluator. 

The plan should describe the 
evaluation design, indicating: (1) What 
types of data will be collected; (2) when 
various types of data will be collected; 
(3) what methods will be used; (4) what 
instruments will be developed and 
when; (5) how the data will be analyzed; 
(6) when reports of results and 
outcomes will be available; and (7) how 
the applicant will use the information 
collected through the evaluation to 
monitor progress of the funded project 
and to provide accountability 
information both about success at the 
initial site and about effective strategies 
for replication in other settings. 
Applicants are encouraged to devote an 
appropriate level of resources to 
conduct an evaluation that meets the 
criteria of paragraph (5) of the absolute 
priority. 

VI. Award Administration Information 

1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notice (GAN). 
We may notify you informally, also. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 

requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section in this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section in 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 
expenditure information as directed by 
the Secretary under 34 CFR 75.118. The 
Secretary may also require more 
frequent performance reports under 34 
CFR 75.720(c). For specific 
requirements on reporting, please go to 
http://www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

4. Performance Measures: The 
Secretary has established three 
performance indicators for this 
competition: (1) The number of eligible 
students who enroll in 21stCCLC and 
SES programs at grantee sites, (2) the 
number of enrolled students who 
complete full programs of service at 
grantee sites, and (3) the percentage of 
enrolled students, including the lowest 
achieving students, who improve their 
academic performance on their State 
assessments in reading or mathematics. 
All grantees will be required to submit 
an annual performance report 
documenting their contribution in 
assisting the Department in measuring 
the performance of the program against 
these performance indicators, as well as 
performance on project-specific 
indicators. 

VII. Agency Contact 

For Further Information Contact: 
Michelle Armstrong, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4W217, Washington, DC 20202– 
5970. Telephone: (202) 205–1729 or by 
e-mail: HQSESAfterschool@ed.gov. If 
you use a TDD, call the FRS, toll free, 
at 1–800–877–8339. 

VIII. Other Information 

Alternative Format: Individuals with 
disabilities can obtain this document 
and a copy of the application package in 
an alternative format (e.g., Braille, large 
print, audiotape, or computer diskette) 
on request to the program contact 
person listed under FOR FURTHER 
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INFORMATION CONTACT in section VII in 
this notice. 

Electronic Access to This Document: 
You can view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF, you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1–888
–293–6498; or in the Washington, DC, 
area at (202) 512–1530. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 

Dated: July 1, 2008. 
Douglas B. Mesecar, 
Assistant Deputy Secretary for Innovation and 
Improvement. 
[FR Doc. E8–15363 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

Office of Special Education and 
Rehabilitative Services Overview 
Information; National Institute on 
Disability and Rehabilitation Research 
(NIDRR)—Disability and Rehabilitation 
Research Projects and Centers 
Program—Rehabilitation Research and 
Training Centers (RRTCs)—Individuals 
With Disabilities Living in Rural Areas; 
Notice Inviting Applications for a New 
Award for Fiscal Year (FY) 2008 

Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.133B–11. 

DATES: Applications Available: July 7, 
2008. 

Date of Pre-Application Meeting: July 
22, 2008. 

Deadline for Transmittal of 
Applications: August 21, 2008. 

Full Text of Announcement 

I. Funding Opportunity Description 
Purpose of Program: The purpose of 

the RRTC program is to improve the 
effectiveness of services authorized 
under the Rehabilitation Act of 1973, as 
amended, through advanced research, 
training, technical assistance, and 
dissemination activities in general 
problem areas, as specified by NIDRR. 
Such activities are designed to benefit 
rehabilitation service providers, 
individuals with disabilities, and the 

family members or other authorized 
representatives of individuals with 
disabilities. 

Additional information on the RRTC 
program can be found at: http://
www.ed.gov/rschstat/research/pubs/res- 
program.html#RRTC. 

Priorities: NIDRR has established two 
priorities for this competition. The 
General RRTC Requirements priority is 
from the notice of final priorities for the 
Disability and Rehabilitation Research 
Projects and Centers Program, published 
in the Federal Register on February 1, 
2008 (73 FR 6132). The RRTC on 
Individuals With Disabilities Living in 
Rural Areas priority is from the notice 
of final priorities for the Disability and 
Rehabilitation Research Projects and 
Centers Program, published elsewhere 
in this issue of the Federal Register. 

Absolute Priorities: For FY 2008, these 
priorities are absolute priorities. Under 
34 CFR 75.105(c)(3) we consider only 
applications that meet these priorities. 

These priorities are: 
General Rehabilitation Research and 

Training Center (RRTC) Requirements 
and an RRTC on Individuals With 
Disabilities Living in Rural Areas. 

Note: The full text of each of these 
priorities is included in its notice of final 
priorities in the Federal Register and in the 
application package. 

Program Authority: 29 U.S.C. 762(g) and 
764(a). 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 80, 81, 82, 84, 
85, 86, and 97. (b) The regulations for 
this program in 34 CFR part 350. (c) The 
notice of final priorities for the 
Disability and Rehabilitation Research 
Projects and Centers Program, published 
in the Federal Register on February 1, 
2008 (73 FR 6132). (d) The notice of 
final priorities for the Disability and 
Rehabilitation Research Projects and 
Centers Program, published elsewhere 
in this issue of the Federal Register. 

Note: The regulations in 34 CFR part 86 
apply to institutions of higher education 
(IHEs) only. 

II. Award Information 
Type of Award: Discretionary grants. 
Estimated Available Funds: $850,000. 
Maximum Award: We will reject any 

application that proposes a budget 
exceeding $850,000 for a single budget 
period of 12 months. The Assistant 
Secretary for Special Education and 
Rehabilitative Services may change the 
maximum amount through a notice 
published in the Federal Register. 

Note: The maximum amount includes 
direct and indirect costs. A grantee may not 

collect more than fifteen percent of the total 
grant award as indirect cost charges (34 CFR 
350.23). 

Estimated Number of Awards: 1. 
Note: The Department is not bound by any 

estimates in this notice. 

Project Period: Up to 60 months. 

III. Eligibility Information 
1. Eligible Applicants: States; public 

or private agencies, including for-profit 
agencies; public or private 
organizations, including for-profit 
organizations; IHEs; and Indian tribes 
and tribal organizations. 

2. Cost Sharing or Matching: This 
competition does not require cost 
sharing or matching. 

IV. Application and Submission 
Information 

1. Address to Request Application 
Package: You can obtain an application 
package via the Internet or from the 
Education Publications Center (ED 
Pubs). To obtain a copy via the Internet, 
use the following address: http://
www.ed.gov/fund/grant/apply/ 
grantapps/index.html. To obtain a copy 
from ED Pubs, write, fax, or call the 
following: Education Publications 
Center, P.O. Box 1398, Jessup, MD 
20794–1398. Telephone, toll free: 1–
877–433–7827. Fax: (301) 470–1244. If 
you use a telecommunications device 
for the deaf (TDD), call, toll free: 1–877– 
576–7734. 

You can contact ED Pubs at its Web 
site, also: http://www.ed.gov/pubs/ 
edpubs.html or at its e-mail address: 
edpubs@inet.ed.gov. 

If you request an application from ED 
Pubs, be sure to identify this 
competition as follows: CFDA Number 
84.133B–11. 

Individuals with disabilities can 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the person or 
team listed under Alternative Format in 
section VIII of this notice. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
competition. Page Limit: The 
application narrative (Part III of the 
application) is where you, the applicant, 
address the selection criteria that 
reviewers use to evaluate your 
application. We recommend that you 
limit Part III to the equivalent of no 
more than 125 pages, using the 
following standards: 

• A ‘‘page’’ is 8.5″ x 11″, on one side 
only, with 1″ margins at the top, bottom, 
and both sides. 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00048 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38437 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

• Double space (no more than three 
lines per vertical inch) all text in the 
application narrative. Single spacing 
may be used for titles, headings, 
footnotes, quotations, references, and 
captions, as well as all text in charts, 
tables, figures, and graphs. 

• Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

The recommended page limit does not 
apply to Part I, the cover sheet; Part II, 
the budget section, including the 
narrative budget justification; Part IV, 
the assurances and certifications; or the 
one-page abstract, the resumes, the 
bibliography, or the letters of support. 
However, the recommended page limit 
does apply to all of the application 
narrative section (Part III). 

The application package will provide 
instructions for completing all 
components to be included in the 
application. Each application must 
include a cover sheet (Standard Form 
424); budget requirements (ED Form 
524) and a narrative budget justification; 
other required forms; an abstract, 
Human Subjects narrative, Part III 
narrative; resumes of staff; and other 
related materials, if applicable. 

3. Submission Dates and Times: 
Applications Available: July 7, 2008. 
Date of Pre-Application Meeting: 

Interested parties are invited to 
participate in a pre-application meeting 
to discuss the priorities and to receive 
information and technical assistance 
through individual consultation with 
NIDRR staff. The pre-application 
meeting will be held on July 22, 2008. 
Interested parties may participate in this 
meeting by conference call with NIDRR 
staff from the Office of Special 
Education and Rehabilitative Services 
between 1 p.m. and 3 p.m., Washington, 
DC time. NIDRR staff also will be 
available from 3:30 p.m. to 4:30 p.m., 
Washington, DC time, on the same day, 
by telephone, to provide information 
and technical assistance through 
individual consultation. For further 
information or to make arrangements to 
participate in the meeting via 
conference call or for an individual 
consultation, contact Donna Nangle, 
U.S. Department of Education, Potomac 
Center Plaza (PCP), room 6029, 550 12th 
Street, SW., Washington, DC 20202. 
Telephone: (202) 245–7462 or by e-mail: 
Donna.Nangle@ed.gov. 

Deadline for Transmittal of 
Applications: August 21, 2008. 

Applications for grants under this 
program must be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov). For information 
(including dates and times) about how 
to submit your application 

electronically, or in paper format by 
mail or hand delivery if you qualify for 
an exception to the electronic 
submission requirement, please refer to 
section IV. 6. Other Submission 
Requirements in this notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Individuals with disabilities who 
need an accommodation or auxiliary aid 
in connection with the application 
process should contact the person listed 
under FOR FURTHER INFORMATION 
CONTACT in section VII in this notice. If 
the Department provides an 
accommodation or auxiliary aid to an 
individual with a disability in 
connection with the application 
process, the individual’s application 
remains subject to all other 
requirements and limitations in this 
notice. 

4. Intergovernmental Review: This 
program is not subject to Executive 
Order 12372 and the regulations in 34 
CFR part 79. 

5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section in this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. 

Applications for grants under the 
Rehabilitation Research and Training 
Centers competition, CFDA number 
84.133B–11, must be submitted 
electronically using the 
Governmentwide Grants.gov Apply site 
at http://www.Grants.gov. Through this 
site, you will be able to download a 
copy of the application package, 
complete it offline, and then upload and 
submit your application. You may not e- 
mail an electronic copy of a grant 
application to us. 

We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the Rehabilitation 
Research and Training Centers 
competition—CFDA number 84.133B– 
11 at http://www.Grants.gov. You must 
search for the downloadable application 
package for this competition by the 
CFDA number. Do not include the 
CFDA number’s alpha suffix in your 
search (e.g., search for 84.133, not 
84.133B). 

Please note the following: 
• When you enter the Grants.gov site, 

you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

• Applications received by Grants.gov 
are date and time stamped. Your 
application must be fully uploaded and 
submitted and must be date and time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not accept your 
application if it is received—that is, date 
and time stamped by the Grants.gov 
system—after 4:30 p.m., Washington, 
DC time, on the application deadline 
date. We do not consider an application 
that does not comply with the deadline 
requirements. When we retrieve your 
application from Grants.gov, we will 
notify you if we are rejecting your 
application because it was date and time 
stamped by the Grants.gov system after 
4:30 p.m., Washington, DC time, on the 
application deadline date. 

• The amount of time it can take to 
upload an application will vary 
depending on a variety of factors, 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

• You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this competition 
to ensure that you submit your 
application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http://e- 
Grants.ed.gov/help/Grantsgov
SubmissionProcedures.pdf. 

• To submit your application via 
Grants.gov, you must complete all steps 
in the Grants.gov registration process 
(see http://www.grants.gov/applicants/ 
get_registered.jsp). These steps include 
(1) registering your organization, a 
multi-part process that includes 
registration with the Central Contractor 
Registry (CCR); (2) registering yourself 
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as an Authorized Organization 
Representative (AOR); and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3–Step 
Registration Guide (see http://
www.grants.gov/section910/
Grants.govRegistrationBrochure.pdf). 
You also must provide on your 
application the same D-U-N-S Number 
used with this registration. Please note 
that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to submit 
successfully an application via 
Grants.gov. In addition you will need to 
update your CCR registration on an 
annual basis. This may take three or 
more business days to complete. 

• You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format. 

• You must submit all documents 
electronically, including all information 
you typically provide on the following 
forms: Application for Federal 
Assistance (SF 424), the Department of 
Education Supplemental Information for 
SF 424, Budget Information—Non- 
Construction Programs (ED 524), and all 
necessary assurances and certifications. 
Please note that two of these forms—the 
SF 424 and the Department of Education 
Supplemental Information for SF 424— 
have replaced the ED 424 (Application 
for Federal Education Assistance). 

• You must attach any narrative 
sections of your application as files in 
a .DOC (document), .RTF (rich text), or 
.PDF (Portable Document) format. If you 
upload a file type other than the three 
file types specified in this paragraph or 
submit a password-protected file, we 
will not review that material. 

• Your electronic application must 
comply with any page-limit 
requirements described in this notice. 

• After you electronically submit 
your application, you will receive from 
Grants.gov an automatic notification of 
receipt that contains a Grants.gov 
tracking number. (This notification 
indicates receipt by Grants.gov only, not 
receipt by the Department.) The 
Department then will retrieve your 
application from Grants.gov and send a 
second notification to you by e-mail. 
This second notification indicates that 
the Department has received your 
application and has assigned your 
application a PR/Award number (an ED- 
specified identifying number unique to 
your application). 

• We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are 
experiencing problems submitting your 
application through Grants.gov, please 
contact the Grants.gov Support Desk, 
toll free, at 1–800–518–4726. You must 
obtain a Grants.gov Support Desk Case 
Number and must keep a record of it. 

If you are prevented from 
electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions described elsewhere in this 
notice. 

If you submit an application after 4:30 
p.m., Washington, DC time, on the 
application deadline date, please 
contact the person listed under FOR 
FURTHER INFORMATION CONTACT in 
section VII in this notice and provide an 
explanation of the technical problem 
you experienced with Grants.gov, along 
with the Grants.gov Support Desk Case 
Number. We will accept your 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 
affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 

Note: The extensions to which we refer in 
this section apply only to the unavailability 
of, or technical problems with, the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the 
application deadline date and time or if the 
technical problem you experienced is 
unrelated to the Grants.gov system. 

Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

• You do not have access to the 
Internet; or 

• You do not have the capacity to 
upload large documents to the 
Grants.gov system; and 

• No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 

before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. 

If you mail your written statement to 
the Department, it must be postmarked 
no later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Donna Nangle, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 6029, PCP, 
Washington, DC 20202–2700. Fax: (202) 
245–7323. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications 
by Mail. 

If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address: 

By mail through the U.S. Postal 
Service: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA number 84.133B–11), 400 
Maryland Avenue, SW., Washington, 
DC 20202–4260; or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center, Stop 4260, 
Attention: (CFDA number 84.133B–11), 
7100 Old Landover Road, Landover, MD 
20785–1506. 

Regardless of which address you use, 
you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 
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(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

If your application is postmarked after 
the application deadline date, we will 
not consider your application. 

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 

c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA number 84.133B–11), 550 12th 
Street, SW., Room 7041, Potomac Center 
Plaza, Washington, DC 20202–4260. The 
Application Control Center accepts 
hand deliveries daily between 8 a.m. 
and 4:30 p.m., Washington, DC time, 
except Saturdays, Sundays, and Federal 
holidays. 

Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department— 

(1) You must indicate on the envelope 
and—if not provided by the Department—in 
Item 11 of the SF 424 the CFDA number, 
including suffix letter, if any, of the 
competition under which you are submitting 
your application; and 

(2) The Application Control Center will 
mail to you a notification of receipt of your 
grant application. If you do not receive this 
notification within 15 business days from the 
application deadline date, you should call 
the U.S. Department of Education 
Application Control Center at (202) 245– 
6288. 

V. Application Review Information 

1. Selection Criteria: The selection 
criteria for this competition are from 34 
CFR 350.54 and are listed in the 
application package. 

2. Review and Selection Process: 
Additional factors we consider in 
selecting an application for an award are 
as follows: 

The Secretary is interested in 
outcomes-oriented research or 
development projects that use rigorous 
scientific methodologies. To address 
this interest, applicants are encouraged 
to articulate goals, objectives, and 
expected outcomes for the proposed 
research or development activities. 
Proposals should describe how results 
and planned outputs are expected to 
contribute to advances in knowledge, 
improvements in policy and practice, 
and public benefits for individuals with 

disabilities. Applicants should propose 
projects that are designed to be 
consistent with these goals. We 
encourage applicants to include in their 
application a description of how results 
will measure progress towards 
achievement of anticipated outcomes 
(including a discussion of measures of 
effectiveness), the mechanisms that will 
be used to evaluate outcomes associated 
with specific problems or issues, and 
how the proposed activities will support 
new intervention approaches and 
strategies. Submission of the 
information identified in this section V. 
2. Review and Selection Process is 
voluntary, except where required by the 
selection criteria listed in the 
application package. 

VI. Award Administration Information 

1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may notify you informally, 
also. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section in this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section in 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 
expenditure information as directed by 
the Secretary under 34 CFR 75.118. The 
Secretary may also require more 
frequent performance reports under 34 
CFR 75.720(c). For specific 
requirements on reporting, please go to 
http://www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

Note: NIDRR will provide information by 
letter to grantees on how and when to submit 
the final performance report. 

4. Performance Measures: To evaluate 
the overall success of its research 
program, NIDRR assesses the quality of 
its funded projects through a review of 
grantee performance and products. Each 

year, NIDRR examines a portion of its 
grantees to determine: 

• The percentage of newly-awarded 
NIDRR projects that are conducting at 
least one multi-site, collaborative, 
controlled trial of interventions and 
programs. 

• The number of accomplishments 
(e.g., new or improved tools, methods, 
discoveries, standards, interventions, 
programs, or devices) developed or 
tested with NIDRR funding that have 
been judged by expert panels to be of 
high quality and to advance the field. 

• The average number of publications 
per award based on NIDRR-funded 
research and development activities in 
refereed journals. 

• The percentage of new grants that 
include studies funded by NIDRR that 
assess the effectiveness of interventions, 
programs, and devices using rigorous 
methods. 

NIDRR uses information submitted by 
grantees as part of their Annual 
Performance Reports (APRs) in support 
of these performance measures. 

Updates on the Government 
Performance and Results Act of 1993 
(GPRA) indicators, revisions and 
methods appear on the NIDRR Program 
Review Web site: http:// 
www.neweditions.net/pr/commonfiles/ 
pmconcepts.htm. 

Grantees should consult this site on a 
regular basis to obtain details and 
explanations on how NIDRR programs 
contribute to the advancement of the 
Department’s long-term and annual 
performance goals. 

VII. Agency Contact 

FOR FURTHER INFORMATION CONTACT: 
Donna Nangle, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 6029, PCP, Washington, DC 20202. 
Telephone: (202) 245–7462 or by e-mail: 
Donnna.Nangle@ed.gov. 

If you use a TDD, call the Federal 
Relay Service (FRS), toll free, at 1–800– 
877–8339. 

VIII. Other Information 
Alternative Format: Individuals with 

disabilities can obtain this document 
and a copy of the application package in 
an alternative format (e.g., Braille, large 
print, audiotape, or computer diskette) 
by contacting the Grants and Contracts 
Services Team, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 5075, PCP, Washington, DC 
20202–2550. Telephone: (202) 245– 
7363. If you use a TDD, call the FRS, 
toll-free, at 1–800–877–8339. 

Electronic Access to This Document: 
You can view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00051 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38440 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1– 
888–293–6498; or in the Washington, 
DC, area at (202) 512–1530. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/
index.html. 

Dated: July 1, 2008. 
Tracy R. Justesen, 
Assistant Secretary for Special Education and 
Rehabilitative Services. 
[FR Doc. E8–15359 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

National Institute on Disability and 
Rehabilitation Research—Disability 
and Rehabilitation Research Projects 
and Centers Program—Disability 
Rehabilitation Research Projects 
(DRRPs) and Rehabilitation Research 
and Training Centers (RRTCs) 

AGENCY: Office of Special Education and 
Rehabilitative Services, Department of 
Education. 
ACTION: Notice of final priorities for 
DRRP and RRTC. 

SUMMARY: The Assistant Secretary for 
Special Education and Rehabilitative 
Services announces certain funding 
priorities for the Disability and 
Rehabilitation Research Projects and 
Centers Program administered by the 
National Institute on Disability and 
Rehabilitation Research (NIDRR). 
Specifically, this notice announces one 
priority for a DRRP and one priority for 
an RRTC. The Assistant Secretary may 
use these priorities for competitions in 
fiscal year (FY) 2008 and later years. We 
take this action to focus research 
attention on areas of national need. We 
intend these priorities to improve 
rehabilitation services and outcomes for 
individuals with disabilities. 
EFFECTIVE DATE: These priorities are 
effective August 6, 2008. 
FOR FURTHER INFORMATION CONTACT: For 
further information regarding Priority 
1—Centers on Research and Capacity 
Building to Improve Outcomes for 
Individuals With Disabilities from 
Traditionally Underserved Racial and 

Ethnic Populations, contact: Marlene 
Spencer, U.S. Department of Education, 
400 Maryland Avenue, SW., room 6026, 
Potomac Center Plaza (PCP), 
Washington, DC 20202–2700. 
Telephone: (202) 245–7532 or by e-mail: 
marlene.spencer@ed.gov. 

For further information regarding 
Priority 2—Individuals With Disabilities 
Living in Rural Areas, contact: Donna 
Nangle, U.S. Department of Education, 
400 Maryland Avenue, SW., Room 6029, 
PCP, Washington, DC 20202–2700. 
Telephone: (202) 245–7462 or by e-mail: 
donna.nangle@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), call the 
Federal Relay Service (FRS) at 1–800– 
877–8339. 

Individuals with disabilities can 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed 
under FOR FURTHER INFORMATION 
CONTACT. 

SUPPLEMENTARY INFORMATION: We 
published a notice of proposed 
priorities (NPP) for NIDRR’s Disability 
and Rehabilitation Research Projects 
and Centers Program in the Federal 
Register on April 22, 2008 (73 FR 
21607). The NPP included background 
statements that described our rationale 
for the three priorities proposed in that 
notice. 

There are differences between the 
NPP and this notice of final priorities 
(NFP) as discussed in the following 
section. 

In this notice, we are announcing one 
priority for a DRRP and one priority for 
an RRTC. 

For the DRRP, the final priority is: 
• Priority 1—Centers on Research and 

Capacity Building To Improve 
Outcomes for Individuals With 
Disabilities From Traditionally 
Underserved Racial and Ethnic 
Populations. 

For the RRTC, the final priority is: 
• Priority 2—Individuals With 

Disabilities Living in Rural Areas. 
Note: NIDRR intends to publish a separate 

notice of final priority for the Rehabilitation 
Engineering Research Center (RERC) on 
Technologies for Successful Aging with 
Disability that was proposed in the NPP. 

Analysis of Comments and Changes 

In response to our invitation in the 
NPP, 2 parties submitted comments on 
the proposed priorities for the DRRP 
and RRTC. An analysis of the comments 
and of any changes in the priorities 
since publication of the NPP follows. 

Generally, we do not address 
technical and other minor changes, or 

suggested changes the law does not 
authorize us to make under the 
applicable statutory authority. In 
addition, we do not address general 
comments that raised concerns not 
directly related to the proposed 
priorities. 

DRRP 

Priority 1—Centers on Research and 
Capacity Building To Improve 
Outcomes for Individuals With 
Disabilities From Traditionally 
Underserved Racial and Ethnic 
Populations 

Comment: One commenter asked for a 
definition of the term ‘‘traditionally 
underserved racial and ethnic 
populations.’’ 

Discussion: As stated in the priority, 
the term ‘‘traditionally underserved 
racial and ethnic populations’’ refers to 
the racial and ethnic minority 
populations that have not traditionally 
received equal access to and benefits of 
rehabilitation services as discussed in 
section 21(a) of the Rehabilitation Act of 
1973, as amended. However, because 
section 21(a) does not identify or 
provide examples of specific 
populations that meet this definition, 
we expect each applicant to identify the 
particular population(s) it proposes to 
study and to provide support that the 
selected population(s) are traditionally 
underserved. 

Changes: We have revised the priority 
to include the requirement that an 
applicant identify the particular 
population(s) it proposes to study, and 
to provide support that the selected 
population(s) are, in fact, racial or 
ethnic minority populations that have 
not traditionally received equal access 
to and benefits of rehabilitation services. 

RRTC 

Priority 2—Individuals With Disabilities 
Living in Rural Areas 

Comment: One commenter noted that 
this priority emphasizes research that 
promotes outcomes in two of NIDRR’s 
three areas of focus: Employment, and 
health and function. The commenter 
noted, however, that the priority does 
not include an emphasis on outcomes in 
NIDRR’s third area of focus: 
participation and community living. 

Discussion: NIDRR agrees that the 
priority does not emphasize 
participation and community living. 
However, as we describe in our Final 
Long Range Plan for FY 2005–2009, 71 
FR 8165 (Plan), the domains of 
employment, health and function, and 
participation and community living are 
highly interrelated. For example, 
employment can be a critical part of 
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participation and community living. 
Many elements of participation and 
community living, such as housing, 
transportation, and access to services 
and programs in the community, may 
influence employment and health and 
function outcomes (Long Range Plan, 71 
FR 8165, 8173). While this priority 
emphasizes employment and health and 
function outcomes, it does not preclude 
research that involves potential 
predictors of those outcomes that are 
typically investigated within the 
participation and community living 
domain. 

Changes: None. 
Note: This notice does not solicit 

applications. In any year in which we choose 
to use these priorities, we invite applications 
through a notice in the Federal Register. 
When inviting applications we designate the 
priorities as absolute, competitive preference, 
or invitational. The effect of each type of 
priority follows: 

Absolute priority: Under an absolute 
priority, we consider only applications 
that meet the priority (34 CFR 
75.105(c)(3)). 

Competitive preference priority: 
Under a competitive preference priority, 
we give competitive preference to an 
application by either (1) awarding 
additional points, depending on how 
well or the extent to which the 
application meets the competitive 
preference priority (34 CFR 
75.105(c)(2)(i)); or (2) selecting an 
application that meets the competitive 
preference priority over an application 
of comparable merit that does not meet 
the priority (34 CFR 75.105(c)(2)(ii)). 

Invitational priority: Under an 
invitational priority, we are particularly 
interested in applications that meet the 
invitational priority. However, we do 
not give an application that meets the 
invitational priority a competitive or 
absolute preference over other 
applications (34 CFR 75.105(c)(1)). 

This NFP is in concert with President 
George W. Bush’s New Freedom 
Initiative (NFI) and NIDRR’s Final Long- 
Range Plan for FY 2005–2009 (Plan). 
Background information on the NFI can 
be accessed on the Internet at the 
following site: http:// 
www.whitehouse.gov/infocus/ 
newfreedom. 

The Plan, which was published in the 
Federal Register on February 15, 2006 
(71 FR 8165), can be accessed on the 
Internet at the following site: http:// 
www.ed.gov/about/offices/list/osers/ 
nidrr/policy.html. 

Through the implementation of the 
NFI and the Plan, NIDRR seeks to: (1) 
Improve the quality and utility of 
disability and rehabilitation research; 
(2) foster an exchange of expertise, 

information, and training to facilitate 
the advancement of knowledge and 
understanding of the unique needs of 
traditionally underserved populations; 
(3) determine best strategies and 
programs to improve rehabilitation 
outcomes for underserved populations; 
(4) identify research gaps; (5) identify 
mechanisms of integrating research and 
practice; and (6) disseminate findings. 

Disability and Rehabilitation Research 
Projects (DRRP) Program 

The purpose of the DRRP program is 
to improve the effectiveness of services 
authorized under the Rehabilitation Act 
of 1973, as amended, by developing 
methods, procedures, and rehabilitation 
technologies that advance a wide range 
of independent living and employment 
outcomes for individuals with 
disabilities, especially individuals with 
the most severe disabilities. DRRPs 
carry out one or more of the following 
types of activities, as specified and 
defined in 34 CFR 350.13 through 
350.19: Research, development, 
demonstration, training, dissemination, 
utilization, and technical assistance. 

An applicant for assistance under this 
program must demonstrate in its 
application how it will address, in 
whole or in part, the needs of 
individuals with disabilities from 
minority backgrounds (34 CFR 
350.40(a)). The approaches an applicant 
may take to meet this requirement are 
found in 34 CFR 350.40(b). In addition, 
NIDRR intends to require all DRRP 
applicants to meet the requirements of 
the General Disability and 
Rehabilitation Research Projects (DRRP) 
Requirements priority that it published 
in a notice of final priorities in the 
Federal Register on April 28, 2006 (71 
FR 25472). 

Additional information on the DRRP 
program can be found at: http:// 
www.ed.gov/rschstat/research/pubs/res- 
program.html#DRRP. 

Priority 1—Centers on Research and 
Capacity Building to Improve Outcomes 
for Individuals With Disabilities from 
Traditionally Underserved Racial and 
Ethnic Populations 

The Assistant Secretary for Special 
Education and Rehabilitative Services 
announces a priority to establish, under 
the Disability and Rehabilitation 
Research Project (DRRP) program, 
Centers on Research and Capacity 
Building to Improve Outcomes for 
Individuals With Disabilities from 
Traditionally Underserved Racial and 
Ethnic Populations (each a Center). 

This priority is intended to improve 
the quality and utility of research 
related to individuals with disabilities 

from traditionally underserved racial 
and ethnic populations in the United 
States and to enhance the capacity of 
minority entities (as defined in section 
21(b)(5)(B) of the Rehabilitation Act of 
1973, as amended) to conduct this 
research. Under this priority, each 
Center must be designed to contribute to 
the following outcomes: 

(a) New knowledge about 
rehabilitation and independent living 
services and outcomes for individuals 
with disabilities from traditionally 
underserved racial and ethnic 
populations, and knowledge about how 
services for these populations can be 
improved. Each Center must contribute 
to this outcome by conducting research 
that examines service experiences and 
outcomes for individuals with 
disabilities from traditionally 
underserved racial and ethnic 
populations. 

(b) Improved capacity to conduct high 
quality research and develop new 
knowledge about rehabilitation and 
independent living services and 
outcomes for individuals with 
disabilities from traditionally 
underserved racial and ethnic 
populations. Each Center must 
contribute to this outcome by 
developing strategic research and 
capacity-building collaborations with 
other entities that have demonstrated 
expertise in conducting high quality 
disability and rehabilitation research. 

Applicants must identify the specific 
population or populations they propose 
to study, and provide support that the 
selected population or populations are, 
in fact, racial or ethnic minority 
populations that have not traditionally 
received equal access to and benefits of 
rehabilitation services. 

Applicants must focus their research 
activities on topics that fall under at 
least one of the following major life 
domains, which are identified in 
NIDRR’s Final Long-Range Plan for FY 
2005–2009: 

(1) Employment. Topics of interest 
under this domain include but are not 
limited to the following: (a) The unique 
experiences and factors that influence 
outcomes for individuals with 
disabilities from traditionally 
underserved racial and ethnic 
populations who are served by the State 
vocational rehabilitation (VR) services 
program; and (b) VR services and 
approaches that improve the 
employment outcomes of individuals 
with disabilities from racial and ethnic 
minority populations. 

(2) Participation and Community 
Living. Topics of interest under this 
domain include but are not limited to 
the following: (a) The unique 
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experiences and factors that affect 
community participation and 
community living outcomes of 
individuals with disabilities from racial 
and ethnic minority populations who 
are served by Department-funded 
centers for independent living (CILs); 
and (b) independent living services that 
improve the community participation 
outcomes of individuals with 
disabilities from racial and ethnic 
minority populations who are served by 
CILs. 

(3) Health and Function. Topics of 
interest under this domain include but 
are not limited to the following: (a) The 
unique experiences and factors that 
affect health and function outcomes for 
individuals with disabilities from racial 
and ethnic minority populations who 
receive clinical services in medical 
rehabilitation programs; and (b) medical 
rehabilitation services or approaches 
that improve the health, function, 
employment, or community 
participation outcomes for individuals 
with disabilities from racial and ethnic 
minority populations. 

In carrying out the purposes of the 
priority, each Center must— 

• Involve individuals with 
disabilities from traditionally 
underserved racial and ethnic 
populations in planning and 
implementing the Center’s activities, 
and evaluating its work; 

• Develop, implement, and evaluate 
dissemination strategies for research 
and technical assistance products 
developed by the project; 

• Develop and regularly update an 
online information dissemination 
system that meets a government or 
industry-recognized standard for 
accessibility; 

• Provide research-based expertise, 
consultation, and technical assistance to 
relevant service providers who are 
seeking to improve outcomes of 
individuals with disabilities from 
traditionally underserved populations; 
and 

• Through consultation with the 
NIDRR project officer, coordinate and 
establish partnerships, as appropriate, 
with other academic institutions and 
organizations that are relevant to the 
project’s proposed activities. 

Rehabilitation Research and Training 
Centers (RRTCs) 

The purpose of the RRTC program is 
to improve the effectiveness of services 
authorized under the Rehabilitation Act 
of 1973, as amended, through advanced 
research, training, technical assistance, 
and dissemination activities in general 
problem areas, as specified by NIDRR. 
Such activities are designed to benefit 

rehabilitation service providers, 
individuals with disabilities, and the 
family members or other authorized 
representatives of individuals with 
disabilities. In addition, NIDRR intends 
to require all RRTC applicants to meet 
the requirements of the General 
Rehabilitation Research and Training 
Centers (RRTC) Requirements priority 
that it published in a notice of final 
priorities in the Federal Register on 
February 1, 2008 (72 FR 6132). 
Additional information on the RRTC 
program can be found at: http:// 
www.ed.gov/rschstat/research/pubs/res- 
program.html#RRTC. 

Statutory and Regulatory Requirements 
of RRTCs 

RRTCs must— 
• Carry out coordinated advanced 

programs of rehabilitation research; 
• Provide training, including 

graduate, pre-service, and in-service 
training, to help rehabilitation 
personnel more effectively provide 
rehabilitation services to individuals 
with disabilities; 

• Provide technical assistance to 
individuals with disabilities, their 
representatives, providers, and other 
interested parties; 

• Demonstrate in their applications 
how they will address, in whole or in 
part, the needs of individuals with 
disabilities from minority backgrounds; 

• Disseminate informational materials 
to individuals with disabilities, their 
representatives, providers, and other 
interested parties; and 

• Serve as centers of national 
excellence in rehabilitation research for 
individuals with disabilities, their 
representatives, providers, and other 
interested parties. 

Priority 2—Individuals With Disabilities 
Living in Rural Areas 

The Assistant Secretary for Special 
Education and Rehabilitative Services 
announces a priority for a Rehabilitation 
Research and Training Center (RRTC) on 
Individuals With Disabilities Living in 
Rural Areas. This RRTC must conduct 
rigorous research, training, technical 
assistance, and dissemination activities 
to improve the employment, economic, 
and health outcomes for individuals 
with disabilities in rural areas of the 
United States (U.S.). The RRTC must 
identify programs, service delivery 
approaches, or interventions that 
support and lead to improved outcomes 
in these areas. Where possible, the 
RRTC must use a rigorous (i.e., 
experimental or quasi-experimental) 
design to evaluate these programs, 
service delivery approaches, or 
interventions. Under this priority, the 

RRTC must be designed to contribute to 
the following outcomes: 

(a) Policies, programs, or 
interventions that improve employment 
and economic outcomes for individuals 
with disabilities living in rural areas. 
The RRTC must contribute to this 
outcome by identifying evidence-based 
interventions, including exemplary 
vocational rehabilitation strategies, or 
developing and testing new 
interventions to improve employment 
and economic outcomes for these 
individuals. 

(b) Rehabilitation or community- 
based programs or interventions that 
enhance access to health services and 
improve the health and function of 
individuals with disabilities living in 
rural areas of the U.S. The RRTC must 
contribute to this outcome by 
identifying, developing or modifying, 
and evaluating new programs or 
interventions to determine their 
effectiveness in enhancing access to 
health services and improving the 
health and function of individuals with 
disabilities living in rural areas of the 
U.S. 

(c) Enhancement of the knowledge 
base of rehabilitation and health 
providers who deliver services to 
individuals with disabilities living in 
rural areas of the U.S. The RRTC must 
contribute to this outcome by 
developing, evaluating, and 
implementing research-based training 
and technical assistance programs and 
initiatives that are based upon findings 
from research activities described in 
paragraphs (a) and (b) of this priority. 

Executive Order 12866 
This NFP has been reviewed in 

accordance with Executive Order 12866. 
Under the terms of the order, we have 
assessed the potential costs and benefits 
of this regulatory action. 

The potential costs associated with 
this NFP are those resulting from 
statutory requirements and those we 
have determined as necessary for 
administering this program effectively 
and efficiently. 

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of this NFP, we have 
determined that the benefits of the final 
priorities justify the costs. 

Summary of Potential Costs and 
Benefits 

The benefits of the Disability and 
Rehabilitation Research Projects and 
Centers Program have been well 
established over the years in that similar 
projects have been completed 
successfully. These final priorities will 
generate new knowledge and 
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technologies through research, 
development, dissemination, utilization, 
and technical assistance projects. 

Another benefit of these final 
priorities is that the establishment of a 
new DRRP and a new RRTC will 
support the President’s NFI and will 
improve the lives of individuals with 
disabilities. The new DRRP and RRTC 
will generate, disseminate, and promote 
the use of new information that will 
improve the options for individuals 
with disabilities to perform regular 
activities in the community. 

Applicable Program Regulations: 34 
CFR part 350. 

Electronic Access to This Document 

You may view this document, as well 
as all other Department of Education 
documents published in the Federal 
Register, in text or Adobe Portable 
Document Format (PDF) on the Internet 
at the following site: www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll-free, at 
1–888–293–6498; or in the Washington, 
DC, area at (202) 512–1530. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: www.gpoaccess.gov/nara/ 
index.html. 

Catalog of Federal Domestic Assistance 
Numbers 84.133A Disability Rehabilitation 
Research Projects and 84.133B Rehabilitation 
Research and Training Centers) 

Program Authority: 29 U.S.C. 762(g), 
764(a), and 764(b)(2). 

Dated: July 1, 2008. 
Tracy R. Justesen, 
Assistant Secretary for Special Education and 
Rehabilitative Services. 
[FR Doc. E8–15364 Filed 7–3–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF ENERGY 

DEPARTMENT OF THE INTERIOR 

Notice To Extend Public Scoping 
Comment Period for Programmatic 
Environmental Impact Statement To 
Evaluate Solar Energy Development 
and Announcement of Additional 
Public Scoping Meetings 

AGENCIES: Department of Energy (DOE) 
and Bureau of Land Management (BLM), 
Department of the Interior (DOI). 

ACTION: Notice to Extend Public Scoping 
Comment Period and Announcement of 
Additional Public Scoping Meetings. 

SUMMARY: DOE and BLM (the Agencies) 
are extending the comment period for 
public scoping for the Programmatic 
Environmental Impact Statement to 
Evaluate Solar Energy Development and 
have added three meetings to the 
previously announced public scoping 
meeting schedule. 
DATES: The public scoping comment 
period is extended to July 15, 2008. 
Written and oral comments will be 
given equal weight, and the Agencies 
will consider all comments received or 
postmarked by July 15, 2008, in defining 
the scope of this PEIS. Comments 
received or postmarked after that date 
will be considered to the extent 
practicable. Three public scoping 
meetings have been added in the 
locations and on the dates specified 
below: 

Tucson, Arizona: Tuesday, July 8, 
2008. 

San Luis Obispo, California: 
Wednesday, July 9, 2008. 

El Centro, California: Thursday, July 
10, 2008. 
ADDRESSES: You may submit written 
comments by the following methods: 

• Electronically, using the online 
comment form available on the project 
Web site: http://solareis.anl.gov. This is 
the preferred method of commenting. 

• In writing, addressed to: Solar 
Energy PEIS Scoping, Argonne National 
Laboratory, 9700 S. Cass Avenue—EVS/ 
900, Argonne, IL 60439. 
FOR FURTHER INFORMATION CONTACT: For 
further information, including 
information on how to comment, you 
may contact Lisa Jorgensen, Department 
of Energy, Golden Field Office, 
lisa.jorgensen@go.doe.gov, 303–275– 
4906, or Linda Resseguie, BLM 
Washington Office, 
linda_resseguie@blm.gov, 202–452– 
7774, or visit the Solar Energy 
Development PEIS Web site at http:// 
solareis.anl.gov. 

SUPPLEMENTARY INFORMATION: The 
Notice of Intent to Prepare a 
Programmatic Environmental Impact 
Statement to Evaluate Solar Energy 
Development was published in the 
Federal Register on May 29, 2008 (73 
FR 30908). Information concerning the 
extension of the public scoping 
comment period can be found on the 
project Web site at http:// 
solareis.anl.gov. An additional public 
scoping meeting has been scheduled for 
6 p.m. in Tucson, Arizona, on Tuesday, 
July 8, 2008, at Pima Community 
College. The Agencies will announce 

the time and location of the San Luis 
Obispo and El Centro meetings through 
the local media and the project Web site 
(http://solareis.anl.gov). The scoping 
meetings will include an introductory 
presentation on solar energy 
technologies and market prospects, and 
on the public participation process. Oral 
comments from the public will begin 
immediately after the presentation. 

Issued in Washington, DC. 

Alexander A. Karsner, 
Assistant Secretary, Energy Efficiency and 
Renewable Energy, Department of Energy. 

Ray Brady, 
Manager, Energy Policy Act Team, Bureau 
of Land Management, Department of the 
Interior. 
[FR Doc. E8–15288 Filed 7–3–08; 8:45 am] 
BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. CP05–119–004 and CP05–121– 
003] 

Cameron Interstate Pipeline, LLC; 
Notice of Application To Amend 
Certificate 

June 27, 2008. 
Take notice that on June 20, 2008, 

Cameron Interstate Pipeline, LLC 
(Cameron Pipeline) filed with the 
Federal Energy Regulatory Commission 
an application under section 7 of the 
Natural Gas Act to amend its existing 
certificate of public convenience and 
necessity. The application seeks 
authority for Cameron Pipeline to 
increase the maximum authorized 
certificated capacity of its facilities and 
to revise its transportation rates, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to the public for inspection. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

The authorized contact person for 
Cameron Pipeline is William Rapp, 101 
Ash Street, San Diego, CA 92101. The 
telephone number is (619) 699–5050. 
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Pursuant to section 157.9 of the 
Commission’s rules, 18 CFR 157.9, 
within 90 days of this Notice the 
Commission staff will either complete 
its environmental assessment (EA) and 
place it into the Commission’s public 
record (eLibrary) for this proceeding; or 
issue a Notice of Schedule for 
Environmental Review. If a Notice of 
Schedule for Environmental Review is 
issued, it will indicate, among other 
milestones, the anticipated date for the 
Commission staff’s issuance of the final 
environmental impact statement (FEIS) 
or EA for this proposal. The filing of the 
EA in the Commission’s public record 
for this proceeding or the issuance of a 
Notice of Schedule for Environmental 
Review will serve to notify federal and 
state agencies of the timing for the 
completion of all necessary reviews, and 
the subsequent need to complete all 
federal authorizations within 90 days of 
the date of issuance of the Commission 
staff’s FEIS or EA. 

In this application, Cameron Pipeline 
seeks (i) to increase the maximum 
authorized firm capacity of Cameron 
Pipeline’s facilities to 2.35 Bcf per day 
from the currently-authorized level of 
1.5 Bcf per day; and (ii) approval of 
revised maximum transportation rates 
that reflect both the proposed new level 
of authorized capacity and updated 
construction costs. The estimated cost of 
construction of Cameron Pipeline’s 
facilities, (36.5 miles of 42-inch 
pipeline, interconnections, metering 
and appurtenant facilities) and is now 
about $195 million, an increase of $80 
million from the estimate provided in 
its previous amendment in 2006. 
Cameron Pipeline says that its request 
for an increase in authorized capacity 
will align the maximum authorized 
capacity with the actual firm capacity of 
Cameron Pipeline’s facilities, when they 
are completed and placed into service. 
Cameron Pipeline proposes that its 
maximum interruptible and firm 
transportation rates be decreased from 
the levels previously approved by the 
Commission. Specifically, Cameron 
Pipeline proposes that the maximum 
interruptible rate will decrease from 
$.0528 to $.0447, and the maximum 
firm rate will decrease from $1.6056 to 
$1.3607. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 

intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant. On 
or before the comment date, it is not 
necessary to serve motions to intervene 
or protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

Comment Date: 5 p.m. Eastern Time 
on July 18, 2008. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–15215 Filed 7–3–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 13124–000] 

Copper Valley Electric Association; 
Notice of Preliminary Permit 
Application Accepted for Filing and 
Soliciting Comment, Motions To 
Intervene, and Competing Applications 

June 27, 2008. 
On March 3, 2008, Copper Valley 

Electric Association filed an 
application, pursuant to section 4(f) of 
the Federal Power Act, proposing to 
study the feasibility of Allison Lake 
Project, located on Allison Lake and 
Allison Creek near Valdez, Alaska. 

The applicant proposes three 
alternatives: Alternative No. 1 has a new 
intake/penstock to increase generation 
at the existing licensed Project No. 2742 
by an annual generation of 20.5 
gigawatt-hours (GWh); Alternative No. 2 
has a new intake, tunnel and 
powerhouse with a capacity of 4 MW 
and an annual generation of 24.7 GWh; 
and Alternative No. 3 has a new siphon, 
penstock, and powerhouse with a 
capacity of 4 MW and an annual 
generation of 20.9 GWh. All three 
alternatives would use the existing 
Allison Lake and Alternative No. 1 
would also use the Solomon Lake Dam 
and reservoir. 

Applicant Contact: Mr. Robert A. 
Wilkinson, CEO, Copper Valley Electric 
Association, P.O. Box 45, Mile 187, 

Glenn Highway, Glennallen, AK 99588; 
phone: 907–822–3211. FERC Contact: 
Tom Papsidero, 202–502–6002. 

Deadline for filing comments, motions 
to intervene, competing applications 
(without notices of intent), or notices of 
intent to file competing applications: 60 
days from the issuance of this notice. 
Comments, motions to intervene, 
notices of intent, and competing 
applications may be filed electronically 
via the Internet. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
‘‘e-Filing’’ link. If unable to be filed 
electronically, documents may be paper- 
filed. To paper-file, an original and eight 
copies should be mailed to: Kimberly D. 
Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. For 
more information on how to submit 
these types of filings please go to the 
Commission’s Web site located at http:// 
www.ferc.gov/filing-comments.asp. 
More information about this project can 
be viewed or printed on the ‘‘eLibrary’’ 
link of Commission’s Web site at http:// 
www.ferc.gov/docs-filing/elibrary.asp. 
Enter the docket number (P–13124) in 
the docket number field to access the 
document. For assistance, call toll-free 
1–866–208–3372. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–15217 Filed 7–3–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP02–229–004] 

SG Resources Mississippi, L.L.C.; 
Notice of Intent To Prepare an 
Environmental Assessment for the 
Proposed Southern Pines Energy 
Center Expansion Project II and 
Request for Comments on 
Environmental Issues 

June 27, 2008. 
The staff of the Federal Energy 

Regulatory Commission (FERC or 
Commission) will prepare an 
environmental assessment (EA) that will 
discuss the environmental impacts of 
the Southern Pines Energy Center 
Expansion Project II involving 
construction and operation of facilities 
by SG Resources Mississippi, L.L.C. 
(SGRM) in Greene County, Mississippi. 

This notice announces the opening of 
the scoping process we will use to 
gather input from the public and 
interested agencies on the project. Your 
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1 The appendices referenced in this notice are not 
being printed in the Federal Register. Copies of all 
appendices, other than Appendix 1 (maps), are 
available on the Commission’s Web site at the 
‘‘eLibrary’’ link or from the Commission’s Public 
Reference Room, 888 First Street, NE., Washington, 
DC 20426, or call (202) 502–8371. For instructions 
on connecting to eLibrary refer to the last page of 
this notice. Copies of the appendices were sent to 
all those receiving this notice in the mail. 

2 ‘‘We’’, ‘‘us’’, and ‘‘our’’ refer to the 
environmental staff of the Office of Energy Projects 
(OEP). 

input will help the Commission staff 
determine which issues need to be 
evaluated in the EA. Please note that the 
scoping period will close on July 31, 
2008. 

This notice is being sent to affected 
landowners; federal, state, and local 
government representatives and 
agencies; environmental and public 
interest groups; Native American tribes; 
other interested parties in this 
proceeding; and local libraries and 
newspapers. We encourage government 
representatives to notify their 
constituents of this planned project and 
encourage them to comment on their 
areas of concern. 

If you are a landowner receiving this 
notice, you may be contacted by a 
pipeline company representative about 
the acquisition of an easement to 
construct, operate, and maintain the 
proposed facilities. The pipeline 
company would seek to negotiate a 
mutually acceptable agreement. 
However, if the project is approved by 
the Commission, that approval conveys 
with it the right of eminent domain. 
Therefore, if easement negotiations fail 
to produce an agreement, the pipeline 
company could initiate condemnation 
proceedings in accordance with state 
law. 

A fact sheet prepared by the FERC 
entitled ‘‘An Interstate Natural Gas 
Facility On My Land? What Do I Need 
To Know?’’ was attached to the project 
notice SGRM provided to landowners. 
This fact sheet addresses a number of 
typically asked questions, including the 
use of eminent domain and how to 
participate in the Commission’s 
proceedings. It is available for viewing 
on the FERC Internet Web site (http:// 
www.ferc.gov). 

Summary of the Proposed Project 

SGRM is proposing to expand its 
currently certificated Southern Pines 
Energy Center Gas storage field. SGRM 
is proposing to provide a total of 40 
billion cubic feet (Bcf) of working gas 
capacity, supported by 11.4 Bcf of 
cushion gas capacity, for a total storage 
field capacity of 51.4 Bcf. The expanded 
facilities would be capable of injecting 
and withdrawing gas at a maximum rate 
of 1.8 Bcf per day and delivering gas at 
a maximum rate of 0.9 Bcf per day. 
SGRM seeks authority to undertake the 
following construction-related activities 
in Greene County, Mississippi: 

• Enlarge the working gas capacity of 
each of the three currently certificated 
gas storage caverns from 8 Bcf to 10 Bcf, 
and cushion gas capacity from 2.1 Bcf 
to 2.8 Bcf. 

• Develop a fourth 10 Bcf working gas 
capacity gas storage cavern with a 
cushion gas capacity of 2.8 Bcf. 

• Drill two additional brine disposal 
wells. 

• Construct the 3.13-mile-long, 24- 
inch-diameter Destin Lateral Loop 
pipeline. 

• Construct a 200-foot-long, 24-inch 
diameter interconnecting pipeline that 
would connect the proposed Destin 
Lateral Loop pipeline to meter stations 
owned by Destin Pipeline Company, 
LLC and Southeast Supply Header, LLC. 

• Install two additional 8,000 
horsepower engine driven compressors. 

The location of the project facilities is 
shown in Appendix 1.1 

Nonjurisdictional Facilities 
There are no nonjurisdictional 

facilities associated with this project. 

Land Requirements for Construction 
Construction of the proposed facilities 

would require about 45.2 acres of land 
which includes 37.9 acres for a 100-foot- 
wide pipeline construction right-of-way 
(ROW), of which a 50-foot-wide strip 
consists of a previously certificated 
permanent ROW. Following 
construction, about 1.1 acres would be 
maintained as new aboveground facility 
sites and permanent rights-of-way. The 
remaining 44.1 acres of land would be 
restored and allowed to revert to its 
former use. 

The EA Process 
The National Environmental Policy 

Act (NEPA) requires the Commission to 
take into account the environmental 
impacts that could result from an action 
whenever it considers the issuance of a 
Certificate of Public Convenience and 
Necessity. NEPA also requires us to 
discover and address concerns the 
public may have about proposals. This 
process is referred to as ‘‘scoping.’’ The 
main goal of the scoping process is to 
focus the analysis in the EA on the 
important environmental issues. By this 
Notice of Intent, the Commission staff 
requests public comments on the scope 
of the issues to address in the EA. All 
comments received are considered 
during the preparation of the EA. State 
and local government representatives 
are encouraged to notify their 
constituents of this proposed action and 

encourage them to comment on their 
areas of concern. 

In the EA we 2 will discuss impacts 
that could occur as a result of the 
construction and operation of the 
proposed project under these general 
headings: 

• Geology and soils 
• Land use 
• Water resources, fisheries, and 

wetlands 
• Cultural resources 
• Vegetation and wildlife 
• Air quality and noise 
• Endangered and threatened species 
• Hazardous waste 
• Public safety 
We will also evaluate reasonable 

alternatives to the proposed project or 
portions of the project, and make 
recommendations on how to lessen or 
avoid impacts on the various resource 
areas. 

Our independent analysis of the 
issues will be in the EA. Depending on 
the comments received during the 
scoping process, the EA may be 
published and mailed to federal, state, 
and local agencies, public interest 
groups, interested individuals, affected 
landowners, newspapers, libraries, and 
the Commission’s official service list for 
this proceeding. A comment period will 
be allotted for review if the EA is 
published. We will consider all 
comments on the EA before we make 
our recommendations to the 
Commission. 

To ensure your comments are 
considered, please carefully follow the 
instructions in the public participation 
section below. 

Currently Identified Environmental 
Issues 

We have already identified several 
issues that we think deserve attention 
based on a preliminary review of the 
proposed facilities and the 
environmental information provided by 
SGRM. This preliminary list of issues 
may be changed based on your 
comments and our analysis. 

• The federally listed threatened 
gopher tortoise may be affected by the 
project. 

• The project may have increased air 
emissions and noise impacts. 

Public Participation 

You can make a difference by 
providing us with your specific 
comments or concerns about the 
Southern Pines Energy Center 
Expansion Project II. Your comments 
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should focus on the potential 
environmental effects, reasonable 
alternatives, and measures to avoid or 
lessen environmental impacts. The more 
specific your comments, the more useful 
they will be. To ensure timely and 
proper recording, please send in your 
comments so that they will be received 
in Washington, DC, on or before July 31, 
2008. 

For your convenience, there are three 
methods in which you can use to submit 
your comments to the Commission. In 
all instances please reference the project 
docket number CP02–229–004 with 
your submission. The Commission 
encourages electronic filing of 
comments and has dedicated eFiling 
expert staff available to assist you at 
202–502–8258 or efiling@ferc.gov. 

(1) You may file your comments 
electronically by using the Quick 
Comment feature, which is located on 
the Commission’s Internet Web site at 
http://www.ferc.gov under the link to 
Documents and Filings. A Quick 
Comment is an easy method for 
interested persons to submit text-only 
comments on a project; 

(2) You may file your comments 
electronically by using the eFiling 
feature, which is located on the 
Commission’s Internet Web site at 
http://www.ferc.gov under the link to 
Documents and Filings. eFiling involves 
preparing your submission in the same 
manner as you would if filing on paper, 
and then saving the file on your 
computer’s hard drive. You will attach 
that file as your submission. New 
eFiling users must first create an 
account by clicking on ‘‘Sign up’’ or 
‘‘eRegister.’’ You will be asked to select 
the type of filing you are making. A 
comment on a particular project is 
considered a ‘‘Comment on a Filing;’’ or 

(3) You may file your comments via 
mail to the Commission by sending an 
original and two copies of your letter to: 
Kimberly D. Bose, Secretary, Federal 
Energy Regulatory Commission, 888 
First St., NE., Room 1A, Washington, DC 
20426; 

Label one copy of the comments for 
the attention of Gas Branch 3, PJ11.3. 

Environmental Mailing List 
An effort is being made to send this 

notice to all individuals, organizations, 
and government entities interested in 
and/or potentially affected by the 
proposed project. This includes all 
landowners who are potential right-of- 
way grantors, whose property may be 
used temporarily for project purposes, 
or who own homes within distances 
defined in the Commission’s regulations 
of certain aboveground facilities. By this 
notice we are also asking governmental 

agencies, especially those in Appendix 
2, to express their interest in becoming 
cooperating agencies for the preparation 
of the EA. 

If you do not want to send comments 
at this time but still want to remain on 
our mailing list, please return the 
Information Request (Appendix 3). If 
you do not return the Information 
Request, you will be taken off the 
mailing list. 

Becoming an Intervenor 
In addition to involvement in the EA 

scoping process, you may want to 
become an official party to the 
proceeding known as an ‘‘intervenor.’’ 
Intervenors play a more formal role in 
the process. Among other things, 
intervenors have the right to receive 
copies of case-related Commission 
documents and filings by other 
intervenors. Likewise, each intervenor 
must send one electronic copy (using 
the Commission’s eFiling system) or 14 
paper copies of its filings to the 
Secretary of the Commission and must 
send a copy of its filings to all other 
parties on the Commission’s service list 
for this proceeding. 

If you want to become an intervenor 
you must file a motion to intervene 
according to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214). Only 
intervenors have the right to seek 
rehearing of the Commission’s decision. 

The Notice of Application for this 
proposed project issued on June 6, 2008, 
identified the date for the filing of 
interventions as June 27, 2008. 
However, affected landowners and 
parties with environmental concerns 
may be granted late intervenor status 
upon showing good cause by stating that 
they have a clear and direct interest in 
this proceeding which would not be 
adequately represented by any other 
parties. You do not need intervenor 
status to have your environmental 
comments considered. 

Availability of Additional Information 
Additional information about the 

project is available from the 
Commission’s Office of External Affairs, 
at 1–866–208–FERC or on the FERC 
Internet Web site (http://www.ferc.gov) 
using the eLibrary link. Click on the 
eLibrary link, click on ‘‘General Search’’ 
and enter the docket number excluding 
the last three digits in the Docket 
Number field. Be sure you have selected 
an appropriate date range. For 
assistance, please contact FERC Online 
Support at FercOnlineSupport@ferc.gov 
or toll free at 1–866–208–3676, or for 
TTY, contact (202) 502–8659. The 
eLibrary link also provides access to the 

texts of formal documents issued by the 
Commission, such as orders, notices, 
and rulemakings. 

In addition, the Commission now 
offers a free service called eSubscription 
which allows you to keep track of all 
formal issuances and submittals in 
specific dockets. This can reduce the 
amount of time you spend researching 
proceedings by automatically providing 
you with notification of these filings, 
document summaries and direct links to 
the documents. Go to http:// 
www.ferc.gov/esubscribenow.htm. 

Finally, public meetings or site visits 
will be posted on the Commission’s 
calendar located at http://www.ferc.gov/ 
EventCalendar/EventsList.aspx along 
with other related information. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–15219 Filed 7–3–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER08–960–000] 

California Independent System 
Operator Corporation; Notice of FERC 
Staff Attendance 

June 27, 2008. 
The Federal Energy Regulatory 

Commission (Commission) hereby gives 
notice that on the following date 
members of its staff will attend a 
stakeholder meeting of the California 
Independent System Operator (CAISO). 

July 1, 2008: Generator 
Interconnection Process Reform. 

Unless otherwise noted, this meeting 
will be held at the CAISO, 151 Blue 
Ravine Road, Folsom, CA, or by 
teleconference. The agenda and other 
documents for the meeting are available 
on the CAISO’s Web site, http:// 
www.caiso.com. 

Sponsored by the CAISO, this meeting 
is open to all market participants, and 
staff’s attendance is part of the 
Commission’s ongoing outreach efforts. 
The meeting may discuss matters at 
issue in the above captioned docket. 

For further information, contact Saeed 
Farrokhpay at 
saeed.farrokhpay@ferc.gov, (916) 
294.0322 or Maury Kruth at 
maury.kruth@ferc.gov, (916) 294–0275. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–15216 Filed 7–3–08; 8:45 am] 
BILLING CODE 6717–01–P 
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1 Maritimes & Northeast Pipeline, LLC, 123 FERC 
¶ 61,256 (2008). 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP08–374–000] 

Maritimes & Northeast Pipeline, LLC; 
Notice of Technical Conference 

June 27, 2008. 
The Commission’s June 11, 2008, 

Order in the above-captioned 
proceeding 1 directed that a technical 
conference be held to address issues 
raised by Maritimes & Northeast 
Pipeline, LLC’s proposed gas quality 
and interchangeability specifications. 

Take notice that a technical 
conference will be held on Tuesday, 
July 15, 2008, at 9:30 a.m., in a room to 
be designated at the offices of the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

FERC conferences are accessible 
under section 508 of the Rehabilitation 
Act of 1973. For accessibility 
accommodations please send an e-mail 
to accessibility@ferc.gov or call toll free 
(866) 208–3372 (voice) or (202) 502– 
8659 (TTY), or send a fax to (202) 208– 
2106 with the required 
accommodations. 

All interested persons and staff are 
permitted to attend. For further 
information please contact David 
Maranville at (202) 502–6351 or e-mail 
David.Maranville@ferc.gov. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–15214 Filed 7–3–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Western Area Power Administration 

Post-2009 Resource Pool—Loveland 
Area Projects 

AGENCY: Western Area Power 
Administration, DOE. 
ACTION: Response to letters of interest 
and comments on appropriate purposes 
for the Loveland Area Projects proposed 
resource pool. 

SUMMARY: Western Area Power 
Administration (Western), a Federal 
power marketing agency of the 
Department of Energy, is publishing this 
response to letters of interest and 
comments resulting from Western’s 
Notice of Request for Letters of Interest 
in the Federal Register (72 FR 34679), 

dated June 25, 2007. The notice 
provided an opportunity for potential 
new eligible customers to indicate an 
interest in receiving an allocation of 
Federal power, and for the public to 
comment on appropriate purposes for 
the Loveland Area Projects (LAP) Post- 
2009 proposed resource pool. This 
Federal Register notice summarizes the 
letters of interest and comments 
received by Western’s Rocky Mountain 
Region (RMR), and Western’s plans to 
proceed with Post-2009 resource pool 
allocations. 
ADDRESSES: Information received in 
response to the aforementioned Federal 
Register notice (72 FR 34679), dated 
June 25, 2007, including comments, 
letters, and other supporting documents 
made or kept by Western on Post-2009 
resource pool allocation procedures, is 
available for public inspection and 
copying at the Rocky Mountain 
Customer Service Region office, Western 
Area Power Administration, 5555 East 
Crossroads Boulevard, Loveland, CO 
80538–8986. 
FOR FURTHER INFORMATION CONTACT: 
Melanie Reed, Contracts and Energy 
Services Manager, 970–461–7229, or 
Susan Steshyn, Public Utilities 
Specialist, 970–461–7237. Written 
requests for information should be sent 
to Rocky Mountain Customer Service 
Region, Western Area Power 
Administration, Attn: J6200, P.O. Box 
3700, Loveland, CO 80539–3003. 
SUPPLEMENTARY INFORMATION: The 
Energy Planning and Management 
Program (Program) was developed in 
part to implement section 114 of the 
Energy Policy Act of 1992. Western 
published the Final Rule for the 
Program, 60 FR 54151, on October 20, 
1995. The rule became effective on 
November 20, 1995. Subpart C—Power 
Marketing Initiative of the Program, 
Final Rule, 10 CFR part 905, provides 
for project-specific power resource 
pools and power allocations from these 
pools to eligible new preference 
customers and for other appropriate 
purposes as determined by Western. In 
accordance with the Program and the 
Loveland Area Projects Final Post-1989 
Marketing Plan (Post-1989 Marketing 
Plan), 48 FR 38279, August 23, 1983, up 
to 1 percent of the existing customers’ 
allocations will be placed in a resource 
pool from which power allocations to 
new customers, or for other appropriate 
purposes as determined by Western, 
will be made. 

On June 25, 2007, Western’s RMR 
published a Notice of Request for Letters 
of Interest in the Federal Register (72 
FR 34679) regarding a resource pool of 
up to 1 percent (not to exceed 7 

megawatts) of marketable resource 
available to new eligible preference 
customers as of October 1, 2009, and/or 
other appropriate purposes pursuant to 
the Program. 

Western’s RMR received 4 letters from 
potentially eligible preference 
customers indicating an interest in 
receiving an allocation from the 
proposed resource pool. RMR also 
received 2 letters commenting on the 
resource pool allocation policies, 
procedures, terms and conditions, and 
uses, including other appropriate 
purposes. These comments, Western’s 
responses, and Western’s decision on 
allocating the Post-2009 resource pool 
are summarized below. 

Letters of Interest, Comments and 
Western’s Responses 

Comment: Western should implement 
the next resource pool using the same 
policies and procedures of prior 
resource pools. 

Response: Comment has been 
considered in determining the Post-2009 
resource pool policies and procedures. 

Comment: Western should focus on 
allocations to preference eligible electric 
utilities in amounts sufficient to be 
meaningful to the new firm power 
customers. Providing small allocations 
to new customers will not offer 
sufficient benefit to new customers and 
works a hardship on existing firm power 
customers whose allocations have been 
reduced to create the new resource pool. 

Response: Historically, Western has 
marketed allocations of firm power to be 
apportioned to eligible new preference 
entities in such a manner as to 
encourage the most widespread use in 
accordance with Federal Reclamation 
Law. Western will use general eligibility 
and allocation criteria to assess and 
determine the allocations based on the 
potential new customer’s applicant 
profile data. Through a previous re- 
allocation process, these criteria have 
proven to be fair and significant enough 
to benefit new customers. 

Comment: Western must act within 
existing laws and regulations in making 
new allocations. In no event should 
Western use ‘‘appropriate purposes’’ to 
attempt to legislate new policy 
regarding eligibility requirements for 
receiving Federal firm power 
allocations. 

Response: Comment has been 
considered in determining the Post-2009 
resource pool policies and procedures. 
Further, no comments were received by 
RMR suggesting any other appropriate 
uses for the Post-2009 resource pool 
other than providing an allocation to 
new preference customers. 
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Comment: Western should require the 
identical terms and conditions in new 
customers’ contracts to those of existing 
firm power customers. If withdrawals 
are made in the future, reductions 
should be applied to all firm power 
contract holders. 

Response: All of the RMR’s firm 
electric service contracts provide for 
future withdrawals according to the 
Program. New firm electric service 
customers will be subject to those same 
terms. Thus, they will be subject to any 
future withdrawals to create a resource 
pool under the Program. 

Use of the Post-2009 Resource Pool 
Based on the letters of interest and the 

comments noted above, Western has 
determined the resource pool should be 
made available to new preference 
customers only and not for other 
appropriate purposes. Allocations to 
new preference customers shall be made 
in accordance with the Post-1989 
Marketing Plan and the Program. 
Western intends to carry forward the 
key principles and the general eligibility 
and allocation criteria established in its 
Post-2004 Resource Pool procedures. 
Western will publish a separate Federal 
Register notice identifying the 
procedures and requesting applications 
from potential new eligible preference 
customers. Note that those who have 
previously expressed an interest in an 
allocation of LAP Federal power must 
submit an application to be considered 
for an allocation. 

Review Under the National 
Environmental Policy Act 

Western completed an environmental 
impact statement on the Program, 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA). The Record 
of Decision was published in the 
Federal Register on October 12, 1995 
(60 FR 53181). Western will comply 
with any additional NEPA requirements 
for this resource pool. 

Dated: June 26, 2008. 
Timothy J. Meeks, 
Administrator. 
[FR Doc. E8–15140 Filed 7–3–08; 8:45 am] 
BILLING CODE 6450–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–ORD–2008–0204; FRL–8688–5] 

Board of Scientific Counselors, Land 
Research Program Mid-Cycle Review 
Meetings—Spring 2008 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of meeting. 

SUMMARY: Pursuant to the Federal 
Advisory Committee Act, Public Law 
92–463, the Environmental Protection 
Agency, Office of Research and 
Development (ORD), gives notice of one 
meeting of the Board of Scientific 
Counselors (BOSC) Land Mid-Cycle 
Subcommittee. 

DATES: The meeting (a teleconference 
call) will be held on Thursday, July 24, 
from 2 p.m. to 4 p.m. EDT. The meeting 
may adjourn early if all business is 
finished. Requests for the draft agenda 
or for making oral presentations at the 
meeting will be accepted up to 1 
business day before the meeting. 
ADDRESSES: Participation in the 
conference call will be by 
teleconference only—meeting rooms 
will not be used. Members of the public 
may obtain the call-in number and 
access code for the call from Heather 
Drumm, whose contact information is 
listed under the FOR FURTHER 
INFORMATION CONTACT section of this 
notice. Submit your comments, 
identified by Docket ID No. EPA–HQ– 
ORD–2008–0204, by one of the 
following methods: 

• http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: Send comments by 
electronic mail (e-mail) to: 
ORD.Docket@epa.gov, Attention Docket 
ID No. EPA–HQ–ORD–2008–0204. 

• Fax: Fax comments to: (202) 566– 
0224, Attention Docket ID No. EPA– 
HQ–ORD–2008–0204. 

• Mail: Send comments by mail to: 
Board of Scientific Counselors, Land 
Mid-Cycle Subcommittee Meeting— 
Spring 2008 Docket, Mailcode: 28221T, 
1200 Pennsylvania Ave., NW., 
Washington, DC, 20460, Attention 
Docket ID No. EPA–HQ–ORD–2008– 
0204. 

• Hand Delivery or Courier. Deliver 
comments to: EPA Docket Center (EPA/ 
DC), Room B102, EPA West Building, 
1301 Constitution Avenue, NW., 
Washington, DC, Attention Docket ID 
No. EPA–HQ–ORD–2008–0204. 

Note: This is not a mailing address. Such 
deliveries are only accepted during the 
docket’s normal hours of operation, and 
special arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA–HQ–ORD–2008– 
0204. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 

the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘‘anonymous access’’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD–ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Board of Scientific Counselors, Land 
Mid-Cycle Subcommittee Meeting— 
Spring 2008 Docket, EPA/DC, EPA 
West, Room B102, 1301 Constitution 
Ave., NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566–1744, and the telephone 
number for the ORD Docket is (202) 
566–1752. 
FOR FURTHER INFORMATION CONTACT: The 
Designated Federal Officer via mail at: 
Heather Drumm, Mail Drop 8104–R, 
Office of Science Policy, Office of 
Research and Development, 
Environmental Protection Agency, 1300 
Pennsylvania Ave., NW., Washington, 
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DC 20460; via phone/voice mail at: 
(202) 564–8239; via fax at: (202) 565– 
2911; or via e-mail at: 
drumm.heather@epa.gov. 

SUPPLEMENTARY INFORMATION: 

General Information 
Any member of the public interested 

in receiving a draft BOSC agenda or 
making a presentation at the meeting 
may contact Heather Drumm, the 
Designated Federal Officer, via any of 
the contact methods listed in the FOR 
FURTHER INFORMATION CONTACT section 
above. In general, each individual 
making an oral presentation will be 
limited to a total of three minutes. 

Proposed agenda items for the 
meeting include, but are not limited to 
finalizing the subcommittee’s draft 
report and discussing the rating 
component for the Land research 
program. The meeting is open to the 
public. 

Information on Services for 
Individuals with Disabilities: For 
information on access or services for 
individuals with disabilities, please 
contact Heather Drumm at (202) 564– 
8239 or drumm.heather@epa.gov. To 
request accommodation of a disability, 
please contact Heather Drumm, 
preferably at least 10 days prior to the 
meeting, to give EPA as much time as 
possible to process your request. 

Dated: June 26, 2008. 
Fred S. Hauchman, 
Director, Office of Science Policy. 
[FR Doc. E8–15339 Filed 7–3–08; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OPP–2008–0530; FRL–8372–8] 

Potential Revision of the Product 
Performance Test Guidelines, 
Structural Treatments; Notice of Public 
Meeting 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: EPA will conduct a public 
workshop on termiticide performance 
testing to discuss the potential revision 
of the OPPTS 810.3600 Product 
Performance Testing Guidelines and 
information needed to revise the testing 
guideline. Stakeholders have developed 
novel approaches to termite treatment 
and developed new pesticide 
chemistries since the adoption of the 
existing termiticide performance 
guideline. In response to these 
developments, EPA is holding a public 

workshop and requesting input on the 
relevance of the existing 810.3600 
testing guideline scope and factors to be 
included in a revision, the applicability 
of the existing test guideline to novel 
product chemistries, and approaches to 
resolve the disparity between soil 
applied liquid termiticide testing 
guidelines and testing of other 
pesticides which may provide structural 
protection. This input will inform EPA 
on a possible guideline revision. 
DATES: The meeting will be held on July 
21, 2008 from 9:00 a.m. to 5:00 p.m. and 
July 22, 2008 from 9:00 a.m. to 5:00 p.m. 

To request accommodation of a 
disability, please contact the person 
listed under FOR FURTHER INFORMATON 
CONTACT, preferably at least 10 days 
prior to the meeting, to give EPA as 
much time as possible to process your 
request. 
ADDRESSES: The meeting will be held at 
Potomac Yard South Tower, 2777 South 
Crystal Drive, Arlington, VA 22202 

Requests to participate in the meeting, 
identified by docket identification (ID) 
number EPA–HQ–OPP–2008–0530, may 
be submitted to the person listed under 
FOR FURTHER INFORMATION CONTACT. 
FOR FURTHER INFORMATION CONTACT: 
Mark Suarez, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001; telephone number: 
(703) 305–0120; fax number: (703) 305– 
6920; e-mail address: 
suarez.mark@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this Action Apply to Me? 

You may be potentially affected by 
this action if you manufacture or use 
products intended to protect structures 
from termite damage, have a financial 
investment in real property that could 
be devalued by termite damage, or are 
involved in the construction of 
structures susceptible to termite attack. 
Potentially affected entities may 
include, but are not limited to: 

• Pesticide Manufacturing (NAICS 
code 325320), e.g., termite poisons 
manufacturing; pesticides 
manufacturing; insecticides 
manufacturing. 

• Mortgage and Non-mortgage Loan 
Brokers (NAICS code 522310), e.g., 
mortgage brokers; mortgage companies. 

• New Single-Family Housing 
Construction (except Operative 
Builders) (NAICS code 236115), e.g., 
home builders (except operative), single 
family home; Housing, single-family, 
construction general contractors; 

residential construction, single-family, 
general contractors. 

• Exterminating and Pest Control 
Services (NAICS code 561710), e.g., 
exterminating services; pest control 
(except agricultural, forestry) services; 
termite control services. 

• New Housing Operative Builders 
(NAICS code 236117), e.g., operative 
builders; housing construction, 
merchant or operative builders; . 

• Secondary Market Financing 
(NAICS code 522294), e.g., federal home 
loan mortgage corporation (FHLMC); 
federal national mortgage association 
(FNMA); government national mortgage 
association (GNMA). 

• All Other Nondepository Credit 
Intermediation (NAICS code 522298), 
e.g., federal home loan banks. 

• Mortgage and Nonmortgage Loan 
Brokers (NAICS code 522310), e.g., 
mortgage brokers, mortgage companies. 

• Wood Preservation (NAICS code 
321114), e.g., preserving purchased 
wood and wood products; pressure 
treated lumber made from purchased 
timber; structural lumber and timber, 
treating. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. To determine whether 
you or your business may be affected by 
this action, you should carefully 
examine the background information 
below and the Product Performance Test 
Guidelines OPPTS 810.3600 Structural 
Treatments [EPA 712-C-98-424]. If you 
have any questions regarding the 
applicability of this action to a 
particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 

B. How Can I Get Copies of this 
Document and Other Related 
Information? 

1. Docket. EPA has established a 
docket for this action under docket ID 
number EPA–HQ–OPP–2008–0530. 
Publicly available docket materials are 
available either in the electronic docket 
at http://www.regulations.gov, or, if only 
available in hard copy, at the Office of 
Pesticide Programs (OPP) Regulatory 
Public Docket in Rm. S–4400, One 
Potomac Yard (South Bldg.), 2777 S. 
Crystal Dr., Arlington, VA. The hours of 
operation of this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
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holidays. The Docket Facility telephone 
number is (703) 305–5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr. 

II. Background 
Termites are a substantial economic 

threat to property owners. Annually, $5 
billion is spend to treat termite 
infestations and repair the damage 
termites cause. In the United States, the 
major pestiferous termites are 
subterranean termites (e.g., 
Reticulitermes spp. and Coptotermes 
formosanus). Termites can cause 
substantial damage because: 

1. They consume the primary 
materials used in construction; and 

2. Their presence in a structure can go 
undetected for years. For the most part, 
property owners are incapable of 
assessing the risk of termite attack. 

Pesticides intended to reduce the risk 
of termite infestation or treat structures 
already infested are classified as 
termiticides. Termiticides can be 
applied as a preventative or remedial 
treatment. Preventative treatments are 
applied before an active termite 
infestation is known to occur. 
Preventative treatments can be further 
divided into two sub-categories: pre- 
construction and post-construction. Pre- 
construction treatments are made prior 
to the installation of the final grade 
during the construction process. Post- 
construction treatments are made after 
the installation of the final grade. In 
neither case are termites treated 
directly; instead, a long-lasting, stable, 
relatively immobile chemical barrier 
(i.e., repellent and/or lethal pesticide) is 
employed to exclude termites from the 
structure by establishing horizontal and 
vertical barriers to termite infestation. 
This approach generally has been 
successful, especially when combined 
with removal of conditions conducive to 
termite infestation. Remedial treatment 
generally involves treating the 
infestation directly with a termiticide 
designed to both kill the termites 
present at the time of application and 
exclude the rest of the colony from the 
structure by establishing a chemical soil 
barrier. 

The economic importance of termites 
and the complexities of proper 
termiticide application have led to the 
special consideration of termiticides at 
the time of registration. These products 
are unique in that they provide relief or 
protection from a pest that can be 
difficult to detect and treat. 
Furthermore, the biology of termites 
(i.e., number of colony members, cryptic 

nature, and amount of material 
consumed), the potential economic cost 
posed by damage resulting from a 
termite infestation, and the inability to 
reliably determine the effectiveness of a 
treatment at the time of application 
makes it important to verify the 
performance of products labeled for 
structural protection. Thus, it has been 
Agency policy that registrants 
demonstrate in nationwide trials that 
products labeled as soil applied liquid 
termiticides provide structural 
protection under simulated field 
conditions for at least 5 years. 

EPA is requesting comments at a 
public workshop on: 

1. The relevance of the existing 
810.3600 testing guideline scope and 
factors to be included in a revision; 

2. The applicability of the existing test 
guideline to novel product chemistries; 
and 

3. Approaches to resolve the disparity 
between soil applied liquid termiticides 
and testing of other pesticides which 
may provide structural protection. 

III. How Can I Request to Participate in 
this Meeting? 

You may submit a request to 
participate in this meeting to the person 
listed under FOR FURTHER INFORMATION 
CONTACT. Do not submit any information 
in your request that is considered CBI. 
Requests to participate in the meeting, 
identified by docket ID number EPA– 
HQ–OPP–2008–0530, must be received 
on or before July 21, 2008. 

List of Subjects 

Environmental protection, pesticide, 
termite, structural protection. 

Dated: June 27, 2008. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. E8–15327 Filed 7–3–08; 8:45 am] 
BILLING CODE 6560–50–S 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 
Holding Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 

Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than July 21, 
2008. 

A. Federal Reserve Bank of Chicago 
(Burl Thornton, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690–1414: 

1. Gary Shiffman, West Bloomfield, 
Michigan;, Arthur Weiss, Farmington 
Hills, Michigan; Ronald Klein, 
Bloomfield Hills, Michigan; Paul 
Hodges, Orchard Lake, Michigan; 
Roman Ferber, West Bloomfield, 
Michigan; David Freidman, West 
Bloomfield, Michigan; Steven Freidman, 
West Bloomfield, Michigan; Brian 
Wenzel, Howell, Michigan; Sheldon 
Yellen, Bloomfield Hills, Michigan; 
Gary Torgow, Oak Park, Michigan; Dov 
Loketch, Oak Park, Michigan; Joseph 
Nusbaum, Oak Park, Michigan; David 
Provost, Birmingham, Michigan; Max 
Berlin, Southfield, Michigan; Donald 
Coleman, Bonita Springs, Florida;, 
Albert Papa, Birmingham, Michigan;, 
Robert Naftaly, West Bloomfield, 
Michigan;, Thomas Schellenberg, Cross 
Village, Michigan; Thomas Brown, 
Farmington Hills,; Michigan; Christine 
Otto, Oxford, Michigan; James Dunn, 
Livonia, Michigan; Gary Sakwa, 
Bloomfield Hills, Michigan; and Frank 
Hennessey, Ocala, Florida; to acquire 
voting shares of First Michigan Bancorp, 
Inc., and thereby indirectly acquire 
voting shares of First Michigan Bank, 
both of Troy, Michigan. 

Board of Governors of the Federal Reserve 
System, June 30, 2008. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E8–15168 Filed 7–3–08; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
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owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 28, 2008. 

A. Federal Reserve Bank of Cleveland 
(Douglas A. Banks, Vice President) 1455 
East Sixth Street, Cleveland, Ohio 
44101-2566: 

1. Rurban Financial Corp., Defiance, 
Ohio; to acquire 100 percent of the 
voting shares of NBM Bancorp, Inc., 
Montpelier, Ohio, and thereby 
indirectly acquire National Bank of 
Montpelier, Montpelier, Ohio. 

Board of Governors of the Federal Reserve 
System, June 27, 2008. 
Jennifer J. Johnson, 
Secretary of the Board. 
[FR Doc. E8–14966 Filed 7–3–08; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 

inspection at the Federal Reserve Bank 
indicated. The applications also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 28, 2008. 

A. Federal Reserve Bank of Kansas 
City (Todd Offenbacker, Assistant Vice 
President) 1 Memorial Drive, Kansas 
City, Missouri 64198–0001: 

1. Stockmens Limited Partnership, to 
become a bank holding company by 
acquiring 66.85 percent of the voting 
shares of Stockmens Financial 
Corporation, both of Rapid City, South 
Dakota, and thereby indirectly acquire 
voting shares of Security First Bank, 
Lincoln, Nebraska; Homestead Financial 
Corporation, and The First National 
Bank and Trust Company, both in 
Beatrice, Nebraska. 

Board of Governors of the Federal Reserve 
System, June 30, 2008. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E8–15169 Filed 7–3–08; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL RESERVE SYSTEM 

Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 

The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 

bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than July 25, 2008. 

A. Federal Reserve Bank of Chicago 
(Burl Thornton, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690–1414: 

1. FBOP Corporation, Oak Park, 
Illinois, to acquire 100 percent of the 
voting shares of PFF Bancorp, Inc., 
Rancho Cucamonga, California, and 
thereby indirectly acquire PFF Bank & 
Trust, Pomona, California, and thereby 
engage in operating a savings 
association, pursuant to section 
225.28(b)(4)(ii) of Regulation Y; 
Diversified Builders Services, Inc., 
Rancho Cucamonga, California, and 
thereby engage in extending credit and 
servicing loans, pursuant to section 
225.28(b)(1) of Regulation Y; Glencrest 
Investment Advisers, Rancho 
Cucamonga, California, and thereby 
engage in financial and investment 
advisory services, pursuant to section 
225.28(b)(6)(i) of Regulation Y; and 
Pomona Financial Services, Rancho 
Cucamonga, California, and thereby 
engage in trust company functions, 
pursuant to section 225.28(b)(5) of 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, June 30, 2008. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E8–15167 Filed 7–3–08; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL TRADE COMMISSION 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Extension 

AGENCY: Federal Trade Commission 
(‘‘Commission’’ or ‘‘FTC’’). 
ACTION: Notice. 

SUMMARY: The information collection 
requirements described below will be 
submitted to the Office of Management 
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1 Commission Rule 4.2(d), 16 CFR 4.2(d). The 
comment must be accompanied by an explicit 
request for confidential treatment, including the 
factual and legal basis for the request, and must 
identify the specific portions of the comment to be 
withheld from the public record. The request will 
be granted or denied by the Commission’s General 
Counsel, consistent with applicable law and the 
public interest. See Commission Rule 4.9(c), 16 CFR 
4.9(c). 

2 In March of 2008, the Commission published 
the Business Opportunity Rule Revised Notice of 
Proposed Rulemaking, 73 FR 16110 (March 26, 
2008) (‘‘Notice’’). The Notice proposed amending 
the Business Opportunity Rule substantially, and 
would, among other things, reduce the number of 
required disclosures by sellers of business 
opportunities to prospective purchasers. 
Conversely, the Notice proposed amending the rule 
to expand the coverage of entities required to make 
disclosures to include a broader array of business 
opportunities than those covered by the original 
Franchise Rule. For now, however, only those 
businesses opportunities covered by the original 
Franchise Rule — such as vending machine and 
rack display opportunities — remain covered under 
part 437. 

3 The current clearance under recently assigned 
OMB Control Number 3084-0142 covers the terms 
of the original Franchise Rule as applied to business 
opportunity sellers. The portion of clearance 
applicable to franchisors under Part 436 is 
separately assigned to pre-existing OMB Control 
Number 3084-0107. 

and Budget (‘‘OMB’’) for review, as 
required by the Paperwork Reduction 
Act (‘‘PRA’’). The FTC is seeking public 
comments on its proposal to extend 
through October 31, 2011, the current 
PRA clearance for information 
collection requirements contained in the 
Commission’s Business Opportunity 
Rule (‘‘Rule’’). The current clearance 
expires on October 31, 2008. 

DATES: Comments must be submitted on 
or before September 5, 2008. 

ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to ‘‘16 CFR Part 
437: Paperwork Comment, FTC File No. 
R511993’’ to facilitate the organization 
of comments. A comment filed in paper 
form should include this reference both 
in the text and on the envelope and 
should be mailed or delivered to the 
following address: Federal Trade 
Commission, Room H-135 (Annex J), 
600 Pennsylvania Ave., N.W., 
Washington, D.C. 20580. The 
Commission is requesting that any 
comment filed in paper form be sent by 
courier or overnight service, if possible 
because U.S. postal mail in the 
Washington area and at the FTC is 
subject to delay due to heightened 
security precautions. Moreover, because 
paper mail in the Washington area and 
at the FTC is subject to delay, please 
consider submitting your comments in 
electronic form, as prescribed below. If, 
however, the comment contains any 
material for which confidential 
treatment is requested, it must be filed 
in paper form, and the first page of the 
document must be clearly labeled 
‘‘Confidential.’’1 

Comments filed in electronic form 
should be submitted by following the 
instructions on the web-based form at 
(https://secure.commentworks.com/ftc- 
bizopPRA) and following the 
instructions on the web-based form. To 
ensure that the Commission considers 
an electronic comment, you must file it 
on the web-based form at: (https:// 
secure.commentworks.com/ftc- 
bizopPRA). If this notice appears at 
www.regulations.gov, you may also file 
an electronic comment through that 
website. The Commission will consider 
all comments that www.regulations.gov 
forwards to it. 

The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. All timely and responsive 
public comments will be considered by 
the Commission and will be available to 
the public on the FTC website, to the 
extent practicable, at www.ftc.gov. As a 
matter of discretion, the FTC makes 
every effort to remove home contact 
information for individuals from the 
public comments it receives before 
placing those comments on the FTC 
website. More information, including 
routine uses permitted by the Privacy 
Act, may be found in the FTC’s privacy 
policy at (http://www.ftc.gov/ftc/ 
privacy.shtm). 
FOR FURTHER INFORMATION CONTACT: 
Monica Vaca, Attorney, Division of 
Marketing Practices, Bureau of 
Consumer Protection, (202) 326-2245, 
Federal Trade Commission, 600 
Pennsylvania Avenue, N.W., 
Washington D.C. 20580. 
SUPPLEMENTARY INFORMATION: Under the 
PRA, 44 U.S.C. 3501-3521, federal 
agencies must obtain approval from 
OMB for each collection of information 
they conduct or sponsor. ‘‘Collection of 
information’’ means agency requests or 
requirements that members of the public 
submit reports, keep records, or provide 
information to a third party. 44 U.S.C. 
3502(3), 5 CFR 1320.3(c). As required by 
section 3506(c)(2)(A) of the PRA, the 
FTC is providing this opportunity for 
public comment before requesting that 
OMB extend the existing paperwork 
clearance for the Business Opportunity 
Rule, 16 CFR Part 437 (OMB Control 
Number 3084-0142). 

The FTC invites comments on: (1) 
whether the proposed collection of 
information required by the Rule is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology, e.g., permitting electronic 
submission of responses. 

The Rule is designed to ensure that 
prospective purchasers of a business 
opportunity receive information that 

will help them evaluate the opportunity 
that is presented to them. Part 437 was 
promulgated in March of 2007, 
concurrently with the amendment of the 
Franchise Rule, Part 436. Part 437 
mirrors the requirements and 
prohibitions of the original Franchise 
Rule, and imposes no additional 
disclosure or recordkeeping obligations 
or prohibitions.2 The Rule requires 
business opportunity sellers to furnish 
to prospective purchasers a disclosure 
document that provides information 
relating to the seller, the seller’s 
business, the nature of the proposed 
business opportunity, as well as 
additional information regarding any 
claims about actual or potential sales, 
income, or profits for a prospective 
business opportunity purchaser. The 
seller must also preserve information 
that forms a reasonable basis for such 
claims. These requirements are subject 
to the PRA. The FTC is seeking to 
extend the current PRA clearance to 
October 31, 2011.3 

Estimated annual hours burden: 16,750 
hours 

Based on a review of trade 
publications and information from state 
regulatory authorities, staff believes 
that, on average, from year to year, there 
are approximately 2,500 business 
opportunity sellers, with perhaps about 
10% of that total reflecting an equal 
amount of new and departing business 
entrants. 

The burden estimates for compliance 
will vary depending on the particular 
business opportunity seller’s prior 
experience with the original Franchise 
Rule. Staff estimates that 250 or so new 
business opportunity sellers will enter 
the market each year, requiring 
approximately 30 hours each to develop 
a Rule-compliant disclosure document. 
Thus, staff estimates that the cumulative 
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1 The comment must be accompanied by an 
explicit request for confidential treatment, 
including the factual and legal basis for the request, 
and must identify the specific portions of the 
comment to be withheld from the public record. 
The request will be granted or denied by the 
Commission’s General Counsel, consistent with 
applicable law and the public interest. See 
Commission Rule 4.9(c), 16 CFR 4.9(c). 

annual disclosure burden for new 
business opportunity sellers will be 
approximately 7,500 hours. Staff further 
estimates that the remaining 2,250 
established business opportunity sellers 
will require no more than 
approximately 3 hours each to update 
their disclosure document. Accordingly, 
staff estimates that the cumulative 
annual disclosure burden for 
established business opportunity sellers 
will be approximately 6,750 hours. 

Business opportunity sellers may 
need to maintain additional 
documentation for the sale of business 
opportunities in states not currently 
requiring these records as part of their 
regulation of business opportunity 
sellers. This could take up to an 
additional hour of recordkeeping per 
year. Accordingly, staff estimates that 
business opportunity sellers will 
cumulatively incur approximately 2,500 
hours of recordkeeping burden each 
year (2,500 business opportunity sellers 
x 1 hour). 

Thus, the total burden for business 
opportunity sellers is approximately 
16,750 hours (7,500 hours of disclosure 
burden for new business opportunity 
sellers + 6,750 hours of disclosure 
burden for established business 
opportunity sellers + 2,500 of 
recordkeeping burden for all business 
opportunity sellers). 

Estimated annual labor cost: $3,595,000 
Labor costs are determined by 

applying applicable wage rates to 
associated burden hours. Staff presumes 
an attorney will prepare or update the 
disclosure document at an estimated 
$250 per hour. As applied, this would 
yield approximately $3,562,500 in labor 
costs attributable to compliance with 
the Rule’s disclosure requirements ((250 
new business opportunity sellers x $250 
per hour x 30 hours per seller) + (2,250 
established business opportunity sellers 
x $250 per hour x 3 hours per seller)). 

Staff anticipates that recordkeeping 
would be performed by clerical staff at 
approximately $13 per hour. At 2,500 
hours per year for all affected business 
opportunity sellers (see above), this 
would amount to a total cost of $32,500. 
Thus, the combined labor costs for 
recordkeeping and disclosure for 
business opportunity sellers is 
approximately $3,595,000. 

Estimated non-labor cost: $3,887,500 
Business opportunity sellers must 

also incur costs to print and distribute 
the disclosure document. These costs 
vary based upon the length of the 
disclosures and the number of copies 
produced to meet the expected demand. 
Staff estimates that 2,500 business 

opportunity sellers print and mail 100 
documents per year at a cost of $15 per 
document, for a total cost of $3,750,000 
(2,500 business opportunity sellers x 
100 documents per year x $15 per 
document). 

Business opportunity sellers must 
also complete and disseminate an FTC- 
required cover sheet that identifies the 
business opportunity seller, the date the 
document is issued, a table of contents, 
and a notice that tracks the language 
specifically provided in the Rule. 
Although some of the language in the 
cover sheet is supplied by the 
government for the purpose of 
disclosure to the public, and is thus 
excluded from the definition of 
‘‘collection of information’’ under the 
PRA, see 5 CFR 1320.3(c)(2), there are 
residual costs to print and mail these 
cover sheets, including within them the 
presentation of related information 
beyond the supplied text. Staff estimates 
that 2,500 business opportunity sellers 
complete and disseminate 100 cover 
sheets per year at a cost of 
approximately $0.55 per cover sheet, or 
a total cost of approximately $137,500 
(2,500 business opportunity sellers x 
100 cover sheets per year x $0.55 per 
cover sheet). 

Accordingly, the cumulative non- 
labor cost incurred by business 
opportunity sellers each year 
attributable to compliance will be 
approximately $3,887,500 ($3,750,000 
for printing and mailing documents + 
$137,500 for completing and mailing 
cover sheets). 

William Blumenthal, 
General Counsel. 
[FR Doc. E8–15143 Filed 7–3–08: 8:45 am] 
BILLING CODE 6750–01–S 

FEDERAL TRADE COMMISSION 

[File No. 071 0203] 

Carlyle Partners IV, L.P.; Analysis of 
Agreement Containing Consent Order 
to Aid Public Comment 

AGENCY: Federal Trade Commission. 
ACTION: Proposed Consent Agreement. 

SUMMARY: The consent agreement in this 
matter settles alleged violations of 
federal law prohibiting unfair or 
deceptive acts or practices or unfair 
methods of competition. The attached 
Analysis to Aid Public Comment 
describes both the allegations in the 
draft complaint and the terms of the 
consent order — embodied in the 
consent agreement — that would settle 
these allegations. 

DATES: Comments must be received on 
or before July 29, 2008. 
ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to ‘‘Carlyle 
Partners, File No. 071 0203,’’ to 
facilitate the organization of comments. 
A comment filed in paper form should 
include this reference both in the text 
and on the envelope, and should be 
mailed or delivered to the following 
address: Federal Trade Commission/ 
Office of the Secretary, Room 135-H, 
600 Pennsylvania Avenue, NW., 
Washington, DC 20580. Comments 
containing confidential material must be 
filed in paper form, must be clearly 
labeled ‘‘Confidential,’’ and must 
comply with Commission Rule 4.9(c). 
16 CFR 4.9(c) (2005).1 The FTC is 
requesting that any comment filed in 
paper form be sent by courier or 
overnight service, if possible, because 
U.S. postal mail in the Washington area 
and at the Commission is subject to 
delay due to heightened security 
precautions. Comments that do not 
contain any nonpublic information may 
instead be filed in electronic form by 
following the instructions on the web- 
based form at (http:// 
secure.commentworks.com/ftc- 
CarlylePartners). To ensure that the 
Commission considers an electronic 
comment, you must file it on that web- 
based form. 

The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. All timely and responsive 
public comments, whether filed in 
paper or electronic form, will be 
considered by the Commission, and will 
be available to the public on the FTC 
website, to the extent practicable, at 
www.ftc.gov. As a matter of discretion, 
the FTC makes every effort to remove 
home contact information for 
individuals from the public comments it 
receives before placing those comments 
on the FTC website. More information, 
including routine uses permitted by the 
Privacy Act, may be found in the FTC’s 
privacy policy, at (http://www.ftc.gov/ 
ftc/privacy.htm). 
FOR FURTHER INFORMATION CONTACT: 
Catherine M. Moscatelli, FTC Bureau of 
Competition, 600 Pennsylvania Avenue, 
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NW., Washington, DC 20580, (202) 326- 
2749. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46(f), and § 2.34 of the Commission 
Rules of Practice, 16 CFR 2.34, notice is 
hereby given that the above-captioned 
consent agreement containing a consent 
order to cease and desist, having been 
filed with and accepted, subject to final 
approval, by the Commission, has been 
placed on the public record for a period 
of thirty (30) days. The following 
Analysis to Aid Public Comment 
describes the terms of the consent 
agreement, and the allegations in the 
complaint. An electronic copy of the 
full text of the consent agreement 
package can be obtained from the FTC 
Home Page (for June 30, 2008), on the 
World Wide Web, at (http:// 
www.ftc.gov/os/2008/06/index.htm). A 
paper copy can be obtained from the 
FTC Public Reference Room, Room 130- 
H, 600 Pennsylvania Avenue, NW., 
Washington, DC 20580, either in person 
or by calling (202) 326-2222. 

Public comments are invited, and may 
be filed with the Commission in either 
paper or electronic form. All comments 
should be filed as prescribed in the 
ADDRESSES section above, and must be 
received on or before the date specified 
in the DATES section. 

Analysis of Agreement Containing 
Consent Order to Aid Public Comment 

I. Introduction 
The Federal Trade Commission 

(‘‘Commission’’) has accepted, subject to 
final approval, an Agreement 
Containing Consent Order from Carlyle 
Partners IV, L.P. (‘‘Respondent’’). The 
Consent Agreement is intended to 
resolve anticompetitive effects 
stemming from Carlyle’s proposed 
acquisition of the world-wide sodium 
silicate and silicas business from INEOS 
Group Limited (‘‘INEOS’’). Carlyle 
participates in the sodium silicate 
market world-wide through PQ 
Corporation, which it owns. PQ is the 
largest producer of sodium silicate in 
the United States. The Consent 
Agreement includes a proposed 
Decision and Order which requires 
Respondent to divest PQ’s sodium 
silicate plant and business located in 
Utica, Illinois. The proposed Decision 
and Order also requires the licensing of 
all intellectual property related to the 
production of sodium silicate at the 
Utica plant. 

The Decision and Order calls for 
divestiture of PQ’s Utica, Illinois plant 
to Oak Hill Acquisition Company, LLC 
(‘‘Oak Hill’’), or another Commission- 

approved buyer in the event that Oak 
Hill is determined not to be acceptable. 
The Consent Agreement, if finally 
accepted by the Commission, would 
settle charges that the proposed 
acquisition may substantially lessen 
competition in the market for sodium 
silicate in the Midwest United States. 
The Commission has reason to believe 
that Respondent’s proposed acquisition 
would violate Section 7 of the Clayton 
Act, as amended, 15 U.S.C. § 18, and 
Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 
§ 45. 

II. The Proposed Complaint 
According to the Commission’s 

proposed complaint, the relevant 
product market in which to analyze the 
effects of INEOS’ sale of assets to Carlyle 
is the market for the sale and 
manufacture of sodium silicate. Sodium 
silicate has a variety of direct uses and 
is also consumed in the production of 
downstream silicate derivatives, also 
referred to as silicas. According to the 
Commission’s complaint, sodium 
silicate does not, in its various end-uses, 
have close substitutes that constrain its 
pricing. The relevant geographic market 
is the Midwest United States. Sodium 
silicate, which is generally sold in an 
aqueous solution form that is 65% 
water, exhibits strong regional markets 
because of high transportation costs 
relative to the value of the product. 

The proposed complaint alleges that 
the market for sodium silicate is highly 
concentrated and that the acquisition 
reduces the number of competitors in 
the Midwest United States market from 
four to three. According to the proposed 
complaint, the acquisition combines PQ, 
the largest competitor, with INEOS, the 
third largest competitor, which hold 
50% and 12% market shares as 
measured by plant capacity, 
respectively. The HHI in this market 
would increase by 1181, to 4674. 

The proposed complaint alleges that 
the proposed acquisition would reduce 
competition by eliminating direct 
competition between these two 
companies. The proposed complaint 
further states that the market for sodium 
silicate is conducive to coordination 
due to several structural features, 
including the facts that sodium silicate 
is a homogenous product and pricing 
information is readily available. 
Furthermore, evidence suggests that 
competitors behave as if the market 
were essentially a duopoly in which the 
top two producers, PQ and Occidental, 
operate with a high level of mutual 
interdependence. Based on the level of 
concentration and the competitive 
conditions, the Commission’s complaint 

alleges that the acquisition would make 
coordinated interaction more likely, 
leading to higher prices for sodium 
silicate. The proposed complaint further 
alleges that entry into the relevant 
market would not be timely, likely, or 
sufficient to deter or offset the proposed 
acquisition’s adverse competitive 
effects. 

III. Terms of the Proposed Order 
Under the proposed Decision and 

Order, Carlyle will divest its Utica, 
Illinois sodium silicate business to Oak 
Hill within five (5) days of the INEOS 
acquisition. Oak Hill is a new entity that 
has been created for the purpose of 
acquiring the Utica plant. The principal 
owner of Oak Hill has been involved in 
entrepreneurial investments in a 
number of industries over the past 
twenty five years, including in the 
chemicals, software, 
telecommunications, construction, real 
estate, and energy industries. 

The consent order has several major 
operative provisions. Section II.A. of the 
Order requires PQ to divest the Utica 
plant to an up-front purchaser, Oak Hill 
Acquisition Company, LLC, in 
accordance with the provisions of the 
Asset Purchase Agreement, within five 
days of consummating the acquisition of 
INEOS. Section II.A. also gives the 
Commission the authority to require PQ 
to divest the Utica plant to another 
purchaser, should the Commission 
deem Oak Hill not to be acceptable; and 
to direct PQ to accept any remedial 
provisions it may add to the Order after 
initial acceptance. Section II.D. requires 
Respondents to make available to Oak 
Hill or other purchaser, at no greater 
than direct cost, such personnel, 
assistance and training as is necessary to 
enable the purchaser to operate the 
Utica plant in substantially the same 
manner as PQ operated plant, for a 
period of two years after divestiture. 
Section II.E. requires Respondents to 
enter into an employee services 
agreement covering certain union 
employees at the Utica plant to facilitate 
their continued employment at that the 
plant under the new ownership. Section 
III.A. allows the Commission to appoint 
an Interim Monitor to assure that 
Respondents expeditiously comply with 
all of their obligations and perform all 
of their responsibilities. Section IV.A. 
allows the Commission to appoint a 
Divestiture Trustee should PQ fail to 
fully comply with the obligations to 
assign, grant, license, divest, transfer, 
deliver or otherwise convey assets 
required by the Order. Section V.B. 
requires Respondents to submit to the 
Commission a verified written report 
setting forth in detail the manner and 
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form in which they intend to comply, 
are complying, and have complied with 
the Order, on a regular basis until 
Respondents have fully achieved the 
divestiture. Section VII requires 
Respondents to notify the Commission 
of any change in their corporate 
structure that may affect compliance 
obligations arising out of the Order. 
Pursuant to Section IX, the Order has a 
ten year term. 

IV. Opportunity for Public Comment 
The proposed Decision and Order has 

been placed on the public record for 
thirty (30) days to receive comments by 
interested persons. Comments received 
during this period will become part of 
the public record. After thirty (30) days, 
the Commission will review the Consent 
Agreement and comments received and 
decide whether to withdraw its 
agreement or make final the Consent 
Agreement’s proposed Order. 

The purpose of this analysis is to 
facilitate public comment on the 
proposed Decision and Order. This 
analysis is not intended to constitute an 
official interpretation of the Consent 
Agreement and the proposed Decision 
and Order. 

By direction of the Commission. 

Richard C. Donohue, 
Acting Secretary. 
[FR Doc. E8–15208 Filed 7–3–08: 8:45 am] 
BILLING CODE 6750–01–S 

FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott Rodino Antitrust 

Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 

Trans. No. Acquiring Acquired Entities 

Transactions Granted Early Termination—04/22/2008 

20080908 ........... Nufarm Limited ....................................... Stephens Gro-Pro LLC .......................... Gro-Pro, LLC. 
20080988 ........... William Davidson ................................... Robert Family Holdings, Inc .................. Siegel-Robert, Inc. 
20081004 ........... Carlisle Companies Incorporated .......... Carol-Ann O’Mack .................................. Carlyle Holdings, Inc. 
20081010 ........... Platinum Equity Capital Partners II, L.P Industrial Distribution Group, Inc ........... Industrial Distribution Group, Inc. 
20081012 ........... The Procter & Gamble Company .......... Frederic, LLC ......................................... Frederic, LLC. 
20081016 ........... Tata Motors Limited ............................... Ford Motor Company ............................. Jaguar and Land Rover 
20081018 ........... Ospraie Special Opportunities (Off-

shore) Ltd.
ConAgra Foods, Inc ............................... Freebird II, LLC; Freebird I, LLC. 

20081031 ........... The Walt Disney Company .................... The Children’s Place Retail Stores, Inc Hoop Retail Stores, LLC; Traxi LLC. 
20081032 ........... Luxco ...................................................... Citigroup Inc ........................................... GST AutoLeather, Inc. 
20081035 ........... SUEZ ...................................................... Carl S. Cummings, Sr ............................ USG GA, LLC. 
20081047 ........... EMC Corporation ................................... Iomega Corporation ............................... Iomega Corporation. 

Transactions Granted Early Termination—04/23/2008 

20081023 ........... Honeywell International Inc .................... Odyssey Investment Partners Fund III, 
LP.

Safety Products Holdings, Inc. 

Transactions Granted Early Termination—04/25/2008 

20081017 ........... Participacoes Morro Vermelho S.A ....... Texas Industries Inc ............................... Texas Industries Inc. 
20081034 ........... Lindsay Goldberg & Bessemer II L.P .... Remedial Construction Services, L.P .... Remedial Construction Services, L.P. 

Transactions Granted Early Termination—04/28/2008 

20081000 ........... Honeywell International Inc .................... Peny J. Schmidt ..................................... Energy Services Group, LLC. 
20081041 ........... New York University .............................. Polytechnic University ............................ Polytechnic University. 
20081045 ........... Catholic Health East .............................. Cathedral Healthcare System, Inc ......... Cathedral Health Services, Inc.; Colum-

bus Hospital. 
20081046 ........... JP Morgan Chase & Co ......................... Clipper Windpower Plc .......................... Clipper Windpower Plc. 
20081054 ........... Richard L. Duchossois ........................... Friedman Fleischer & Lowe Capital 

Partners, L.P.
Milestone Technologies AV, Inc. 

20081058 ........... Lindsay Goldberg & Bessemer II, L.P ... Dr. James R. Leininger .......................... Ambulatory Services of America, Inc. 
20081061 ........... Takeda Pharmaceutical Company Lim-

ited.
Millennium Pharmaceuticals, Inc ........... Millennium Pharmaceuticals, Inc. 

20081065 ........... TZ Holdings, L.P .................................... The TriZetto Group, Inc ......................... The TriZetto Group, Inc. 
20081069 ........... Dayton-Cox Trust A ............................... Adify Corporation ................................... Adify Corporation. 
20081070 ........... J.P. Morgan Chase & Co ....................... Markit Group Holdings Limited .............. Markit Group Holdings Limited. 
20081073 ........... Bahram Akradi ....................................... Life Time Fitness, Inc ............................ Life Time Fitness, Inc. 

Transactions Granted Early Termination—04/29/2008 

20081068 ........... Kinetic Concepts, Inc ............................. LifeCell Corporation ............................... LifeCell Corporation. 
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Trans. No. Acquiring Acquired Entities 

Transactions Granted Early Termination—04/30/2008 

20080700 ........... Philip F. Anschutz .................................. ABRY Broadcast Partners III, L.P ......... Consolidated Theatres Holdings, GP. 
20081002 ........... ANSYS, Inc ............................................ Ansoft Corporation ................................. Ansoft Corporation. 

Transactions Granted Early Termination—05/01/2008 

20081064 ........... Agrium Inc .............................................. UAP Holding Corp ................................. UAP Holding Corp. 

Transactions Granted Early Termination—05/02/2008 

20080228 ........... Vallourec SA .......................................... Grant Prideco, Inc .................................. Newco Partnership 2 and 3; Tube-Alloy 
Corporation. 

20080884 ........... Cardinal Health, Inc ............................... A. Joseph Brandmeyer .......................... Enturia, Inc. 
20081007 ........... International Paper Company ................ Weyerhaeuser Company ....................... Weyerhaeuser Company. 
20081049 ........... General Electric Company ..................... Primestar Solar, Inc ............................... Primestar Solar, Inc. 
20081056 ........... Centrica plc ............................................ Great Plains Energy Incorporated ......... Strategic Energy, L.L.C. 
20081060 ........... Starwood Energy Infrastructure Fund, 

L.P.
The Bear Stearns Companies Inc ......... Greenhouse Holdings LLC; Thermo Co-

generation Partnership, L.P. 
20081080 ........... Quilvest S.A ........................................... Estate of Robert H. Hamil, Deceased ... Laney Directional Drilling Co. 
20081081 ........... Carlyle Infrastructure Partners, L.P ....... Lanigan Partners, Ltd ............................ ITS Technologies & Logistics, LLC. 
20081083 ........... U.S. Bancorp .......................................... Fulton Financial Corporation .................. Delaware National Bank. 
20081084 ........... Morgan Stanley ...................................... A.B.C. Learning Centres Limited ........... Learning Care Group (US) Inc. 
20081092 ........... Konica Minolta Holdings, Inc ................. Danka Business Systems plc ................ Danka Office Imaging Company. 
20081097 ........... Gores Capital Partners II, L.P ............... Westwood One, Inc ............................... Westwood One, Inc. 

Transactions Granted Early Termination—05/05/2008 

20081053 ........... Klockner & Co. AG ................................ The Taylor Group, Inc ............................ Taylor Equipment and Machine Tool 
Corporation. 

20081066 ........... NTR plc .................................................. Stirling Energy Systems Limited ............ Stirling Energy Systems Limited. 
20081090 ........... Visterra Credit Union ............................. Credit Union of Southern California ....... Credit Union of Southern California. 
20081091 ........... XTO Energy Inc ..................................... Southwestern Energy Corporation ......... SEECO, Inc. 
20081094 ........... KapStone Paper and Packaging Cor-

poration.
MeadWestvaco Corp ............................. MeadWestvaco South Carolina, LLC. 

Transactions Granted Early Termination—05/06/2008 

20081086 ........... BB&T Corporation .................................. Mitsubishi UFJ Financial Group, Inc ...... UnionBanc Insurance Services, Inc. 
20081089 ........... Church & Dwight Co., Inc ...................... Donata Holding SE ................................ Del Pharmaceuticals, Inc. 

Transactions Granted Early Termination—05/07/2008 

20081037 ........... Valcon Acquisition Holding (Luxem-
bourg).

JAG Research, Inc ................................. IAG Research, Inc. 

20081039 ........... McKesson Corporation .......................... McQueary Bros. Drug Company ........... McQueary Bros. Drug Company. 
20081088 ........... LGB Brock, LLC ..................................... Sterling Capital Partners, L.P ................ Atlantic Industrial Inc. 

Transactions Granted Early Termination—05/08/2008 

20081036 ........... Ryder System, Inc ................................. James F. Hammel .................................. Gator Leasing, Inc. 
20081038 ........... Seadrill Limited ...................................... Pride International Inc ............................ Pride International Inc. 
20081087 ........... Olympic Investment Partners, L.P ......... Washington Mutual, Inc ......................... Washington Mutual, Inc. 
20081104 ........... Paine & Partners Capital Fund III AIV, 

L.P.
Lisa May ................................................. American Gold Seafoods, LLC; Cypress 

Island Seafoods, LLC; Smoki Foods, 
Inc. 

Transactions Granted Early Termination—05/09/2008 

20081103 ........... Berkshire Hathaway Inc ......................... SUEZ ...................................................... Chehalis Power Generating, LLC. 

Transactions Granted Early Termination—05/12/2008 

20081033 ........... J. H. Whitney VI, L.P ............................. Richard S. Crawford .............................. FNF Construction, Inc. 
20081096 ........... Manpower, Inc ....................................... Mr. & Mrs. Marlin S. Krebs .................... Manpower, Inc./California Peninsula. 
20081098 ........... Lovell Minnick Equity Partners II LP ...... Mercer Global Advisors, Inc .................. Mercer Global Advisors, Inc. 
20081099 ........... AEA Investors 2006 Fund L.P ............... FdG Capital Partners LLC ..................... Implus Footcare, LLC. 
20081101 ........... Argo Group International Holdings, Ltd Heritage Underwriting Agency plc ......... Heritage Underwriting Agency plc. 
20081105 ........... BP p.l.c ................................................... NiSource Inc .......................................... Whiting Clean Energy, Inc. 
20081107 ........... William H. Gates III ................................ Patriot Coal Corporation ........................ Patriot Coal Corporation. 
20081111 ........... ArcLight Energy Partners Fund II, L.P .. Patriot Coal Corporation ........................ Patriot Coal Corporation. 
20081112 ........... ArcLight Energy Partners Fund I, L.P ... Patriot Coal Corporation ........................ Patriot Coal Corporation. 
20081113 ........... Patriot Coal Corporation ........................ Magnum Coal Company ........................ Magnum Coal Company. 
20081115 ........... Corsair NC Co-Invest, L.P ..................... National City Corporation ....................... National City Corporation. 
20081127 ........... Galactic Holdings Ltd ............................. Gilat Satellite Networks Ltd ................... Gilat Satellite Networks Ltd. 
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Trans. No. Acquiring Acquired Entities 

20081128 ........... V.F. Corporation ..................................... Mo Industries Holdings, Inc ................... Mo Industries Holdings, Inc. 
20081134 ........... Hon Hai Precision Industry Co., Ltd ...... Sanmina-SCI Corporation ...................... Sanmina-SCI Australia Pty Ltd.; 

Sanmina-SCI Hungary Electronics 
Manufacturing L.L.C.; Sanmina-SCI 
Systems de Mexico S.A. de C.V.; 
Sanmina-SCI Systems Services de 
Mexico S.A. de C.V.; Sanmina-SCI 
USA Inc.; SCI Technology, Inc. 

20081138 ........... Discover Financial Services Citigroup 
Inc.

Citigroup Inc ........................................... Diners Club International Ltd. 

20081141 ........... California Coast Credit Union ................ First Future Credit Union ....................... First Future Credit Union. 
20081144 ........... Texas Energy Future Holdings Limited 

Partnership.
CURRENT Group, LLC .......................... CURRENT Communications of Texas, 

L.P. 

Transactions Granted Early Termination—05/13/2008 

20081123 ........... SunGard Capital Corp ........................... Myles L. Strohl ....................................... Strohl Systems Group, Inc. 
20081150 ........... Tygris Commercial Finance Group, Inc DLJ Merchant Banking Partners III, L.P U.S. Express Leasing, Inc. 
20081151 ........... DLJ Merchant Banking Partners III, L.P Tygris Commercial Finance Group, Inc Tygris Commercial Finance Group, Inc. 

Transactions Granted Early Termination—05/14/2008 

20081043 ........... Nuance Communications, Inc ................ Paul Egerrnan ........................................ eScription, Inc. 
20081044 ........... Nuance Communications, Inc ................ Ben Chigier ............................................ eScription, Inc. 
20081050 ........... Warburg Pincus Private Equity VIII, L.P Nuance Communications, Inc ................ Nuance Communications, Inc. 

Transactions Granted Early Termination—05/16/2008 

20081143 ........... XTO Energy Inc ..................................... Linn Energy, LLC ................................... Linn Energy Holdings, LLC; Linn Oper-
ating, Inc. 

20081153 ........... Goldman Sachs Vintage Fund IV Off-
shore, L.P.

Blue Point Capital Partners, L.P ............ Columbus Holdings, Inc.; JFC Holding 
Corporation; Metal Technology Solu-
tions, Inc.; Zero Corporation. 

20081154 ........... Southwest Generation Holding Com-
pany, LLC.

Black Hills Corporation .......................... Black Hills Colorado, LLC; Black Hills 
Fountain Valley II, LLC; Black Hills 
Fountain Valley, LLC; Black Hills Ne-
vada Operations, LLC; Black Hills 
Southwest, LLC; Harbor 
Congeneration Company, LLC; Va-
lencia Power, LLC. 

20081155 ........... Leucadia National Corporation .............. Jefferies Group, Inc ............................... Jefferies Group, Inc. 
20081157 ........... MatlinPatterson Global Opportunities 

Partners III L.P.
Haven Eldercare, LLC ........................... Haven Eldercare, LLC. 

20081161 ........... Eramet SA .............................................. Holta Invest AS ...................................... Tinfos AS. 
20081163 ........... Aquiline Financial Services Fund L.P .... William J. Fishlinger ............................... WRM America Holding Company, LLC. 
20081173 ........... New Omaha Holdings L.P ..................... M. Brooks Smith .................................... InComm Holdings, Inc. 
20081174 ........... M. Brooks Smith .................................... New Omaha Holdings L.P ..................... First Data Holdings Inc. 

Transactions Granted Early Termination—05/19/2008 

20081102 ........... Koninklijke DSM N.V .............................. Robert S. Ward ...................................... The Polymer Technology Group, Inc. 
20081133 ........... Unitil Corporation ................................... NiSource Inc .......................................... Granite State Gas Transmission, Inc.; 

Northern Utilities, Inc. 
20081145 ........... Dr. Ernst Volgenau ................................ Era Systems Corporation ....................... Era Systems Corporation. 
20081149 ........... Platinum Equity Capital Partners II, L.P Delphi Corporation ................................. Delphi Automotive Systems (Holding), 

Inc.; Delphi Automotive Systems LLC; 
Delphi Technologies, Inc. 

20081156 ........... ArcelorMittal ........................................... Richard Preservati ................................. Extra Energy, Inc.; Imperial Resources, 
LLC; Mid Vol Coal Sales Prime Proc-
essing, Inc.; Ritchie Equipment, Inc.; 
Twin State Mining, Inc. 

20081158 ........... Heartland Payment Systems, Inc .......... Alliance Data Systems Corporation ....... ADS Alliance Data Systems, Inc.; Alli-
ance Data Network Services LLC. 

20081159 ........... Pfizer Inc ................................................ AVANT Immunotherapeutics, Inc .......... Celldex Therapeutics, Inc. 
20081162 ........... C.H. Boehringer Sohn AG & Co. KG .... Sanderling Venture Partners VI, L.P ..... Actimis Pharmaceuticals, Inc. 
20081184 ........... H.I.G. Capital Partners IV, L.P .............. Croda International Plc .......................... Uniqema Americas LLC. 

Transactions Granted Early Termination—05/20/2008 

20080428 ........... Kongsberg Gruppen ASA ...................... Hydroid Trust ......................................... Hydroid International, Inc.; Hydroid LLC. 
20080927 ........... N.E.W. Customer Service Companies, 

Inc.
Lonestar Holding Corp ........................... Lonestar Holding Corp. 

20080928 ........... Lonestar Holding Corp ........................... N.E.W. Customer Service Companies, 
Inc.

N.E.W. Customer Service Companies, 
Inc. 
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Trans. No. Acquiring Acquired Entities 

20080935 ........... H. Irving Grousbeck ............................... Superholdco ........................................... Superholdco. 
20080936 ........... Providence Equity Partners VI–A L.P .... Superholdco ........................................... Superholdco. 
20080937 ........... Welsh, Carson, Anderson & Stowe X, 

L.P.
Superholdco ........................................... Superholdco. 

20080938 ........... Providence Equity Partners VI L.P ........ Superholdco ........................................... Superholdco. 
20080945 ........... Madison Dearborn Capital Partners V– 

C, L.P.
Superholdco ........................................... Superholdco. 

20080946 ........... Madison Dearborn Capital Partners V– 
A, L.P.

Superholdco ........................................... Superholdco. 

20080947 ........... Kevin M. Taweel .................................... Superholdco ........................................... Superholdco. 
20081071 ........... Monkwood Luxco SARL ........................ Lake Compounce Limited Partnership .. Lake Compounce Limited Partnership. 
20081072 ........... Monkwood Luxco SARL ........................ Kennywood Entertainment, Inc .............. Kennywood Entertainment, Inc. 
20081110 ........... ASSA ABLOY AB .................................. William V. Gurzenda .............................. Rockwood Manufacturing Company, 

Inc. 
20081117 ........... Lockheed Martin Corporation ................ Alexander J. Johnson Trust ................... Eagle Group International, LLC. 
20081118 ........... Lockheed Martin Corporation ................ Terrell F. Johnson Trust ........................ Eagle Group International, LLC. 
20081120 ........... L’Oreal S.A ............................................. Francois Pinault ..................................... YSL Beaute Holding S.A.S. 

Transactions Granted Early Termination—05/21/2008 

20081076 ........... TransCanada Corporation ..................... National Grid plc .................................... KeySpan-Ravenswood, LLC; KeySpan- 
Ravenswood Services Corp. 

Transactions Granted Early Termination—05/23/2008 

20081142 ........... Norton Sound Economic Development 
Corporation.

Jeffry P. Hendricks ................................. Alaska Ocean Corporation; Alaska 
Ocean Seafood Limited. 

20081185 ........... MedAssets, Inc ...................................... Welsh, Carson, Anderson & Stowe IX, 
L.P.

Accuro Healthcare Solutions, Inc. 

20081186 ........... Welsh, Carson, Anderson & Stowe IX, 
L.P.

MedAssets, Inc ...................................... MedAssets, Inc. 

20081194 ........... Hewitt Associates Inc ............................. Richard and Nora Lewis ........................ Disability Management Alternatives, 
LLC; LCG Holdings, LLC; Nucleus 
Technologies, LLC PDS, LLC; Work-
ers Transition, LLC. 

20081201 ........... QBE Insurance Group Limited ............... David J. and Teresa Disiere .................. Deep South Holding L.P. 
20081206 ........... Symantec Corporation ........................... SwapDrive, Inc ....................................... SwapDrive, Inc. 
20081210 ........... SemGroup Energy Partners, L.P ........... SemGroup, L.P ...................................... SemCrude, L.P. 
20081214 ........... Triton Fund II L.P ................................... CisionAB ................................................ CisionAB. 

FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, Contact Representative; 
or Renee Hallman, Contact 
Representative; Federal Trade 
Commission, Premerger Notification 
Office, Bureau of Competition, Room H– 
303, Washington, DC 20580, (202) 326– 
3100. 

By Direction of the Commission. 
Donald S. Clark, 
Secretary. 
[FR Doc. E8–14630 Filed 7–3–08; 8:45 am] 
BILLING CODE 6750–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency Information Collection 
Request; 30-Day Public Comment 
Request, Grants 

AGENCY: Office of the Secretary, HHS. 
In compliance with the requirement 

of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Office of the Secretary (OS), Department 
of Health and Human Services, is 
publishing the following summary of a 

proposed information collection request 
for public comment. Interested persons 
are invited to send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including any of the following subjects: 
(1) The necessity and utility of the 
proposed information collection for the 
proper performance of the agency’s 
functions; (2) the accuracy of the 
estimated burden; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) the 
use of automated collection techniques 
or other forms of information 
technology to minimize the information 
collection burden. To obtain copies of 
the supporting statement and any 
related forms for the proposed 
paperwork collections referenced above, 
e-mail your request, including your 
address, phone number, OMB number, 
and OS document identifier, to 
Sherette.funncoleman@hhs.gov, or call 
the Reports Clearance Office on (202) 
690–6162. Written comments and 
recommendations for the proposed 
information collection must be received 
with 30 days of this notice directly to 

the OS OMB Desk Officer. All 
comments must be faxed to OMB at 
202–395–6974. 

Title: SF–424 Project/Performance 
Site Location(s)—OMB No. 4040— 
New—Grants.gov. 

Proposed Project: The SF–424 Project/ 
Performance Site Location(s) form is a 
new form based on the Research & 
Related Project/Performance Site 
Location(s) form currently in use with 
the SF–424 (R&R) family (OMB No. 
4040–0001). The new form will be used 
to meet the requirements of the Federal 
Funding Accountability and 
Transparency Act (FFATA) (P.L. 109– 
282). FFATA requires the Office of 
Management and Budget (OMB) to 
establish a publicly available, online 
database containing information about 
entities that receive Federal grants, 
loans, and contracts. The new form will 
assist agencies in collecting a unique 
recipient entity identification number, a 
required data element by FFATA. In 
addition, the form will be implemented 
as a required form within the following 
SF–424 4040 collections that have 
applications for federal assistance and 
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are cleared under the following OMB 
numbers: 4040–0001 (R & R); OMB No. 
4040–0002 (Mandatory); 4040–0003 
(Short Organizational); and 4040–0004 
(Core). 

The form will be optional for the 
OMB No. 4040–0005 (Individual) 

collection. All SF–424 forms and data 
sets support the Federal Grants 
Streamlining Initiative (Pub. L. 106– 
107) by establishing consistency among 
Federal grant making agencies in their 
data collection processes. The revisions 
include removal of ‘‘Research & 

Related’’ from the form title and 
addition of a mandatory DUNS number 
field in the primary and additional 
performance location sections. A 3-year 
clearance is requested. Frequency of 
data collection varies by Federal agency. 

ESTIMATED ANNUALIZED BURDEN TABLE 

Agency Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per re-

sponse 
(in hours) 

Total burden 
hours 

NSF .................................................................................................................. 34,000 1 10/60 5,667 
VA .................................................................................................................... 750 1 20/60 250 
USAID .............................................................................................................. 150 2 5/60 25 
IMLS ................................................................................................................. 140 3 5/60 35 
DOD ................................................................................................................. 2,502 4 .88 4/60 814 
HHS ................................................................................................................. 76,949 1 .2 11/60 16,929 
DOI ................................................................................................................... 10,876 7 19/60 24,108 
SSA .................................................................................................................. 1,000 2 2/60 67 
NEA .................................................................................................................. 5,345 1 5/60 445 
DOJ .................................................................................................................. 16,571 1 15/60 4,143 
USDA ............................................................................................................... 7,150 1 10/60 1,192 
EPA .................................................................................................................. 3,816 4 5/60 1,272 
HUD ................................................................................................................. 9,100 1 30/60 4,550 
NASA ............................................................................................................... 1,887 5 15/60 2,359 
NARA ............................................................................................................... 125 1 .2 10/60 25 
NEH ................................................................................................................. 2,500 1 .5 15/60 938 
DOT ................................................................................................................. 3,400 1 53/60 3,003 
ED .................................................................................................................... 14,191 1 10/60 2,365 

Total .......................................................................................................... ........................ ........................ ........................ 68,187 

Terry Nicolosi, 
Office of the Secretary, Paperwork Reduction 
Act Reports Clearance Officer. 
[FR Doc. E8–14427 Filed 7–3–08; 8:45 am] 
BILLING CODE 4151–AE–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Grant Award to the University of 
Northern Colorado 

AGENCY: Department of Health and 
Human Services, Office of the Secretary, 
Office of Public Health and Science, 
Office of Population Affairs. 
ACTION: Notice. 

Authority: Section 1004 of the Public 
Health Service (PHS) Act. 
SUMMARY: This notice is to inform the 
public that the Office of Population 
Affairs (OPA) is awarding, in fiscal year 
2008, $50,000 to the University of 
Northern Colorado, under Title X of the 
PHS Act (42 U.S.C. 300, et seq.). This 
institution proposes to conduct research 
activities, authorized under section 
1004 of the Act, which are relevant to 
the purposes of the statue. These 
purposes include research in the 
behavioral and program implementation 
fields related to family planning and 
population. The Title X research 

program is described in the Catalog of 
Federal Domestic Assistance Number 
93.974. 

DATES: Effective date for the award is 
July 7, 2008. 
FOR FURTHER INFORMATION CONTACT: If 
you have any questions please contact 
Patricia Thompson, PhD, Director of the 
Office of Research and Evaluation, 
Office of Population Affairs at 
Patricia.Thompson@hhs.gov or 240– 
453–2835. 
SUPPLEMENTARY INFORMATION: An 
unsolicited research proposal developed 
by Lisa Rue, PhD, of the University of 
Northern Colorado was submitted to 
OPA in March 2008. Because the 
proposed plan anticipated surveying a 
sample of clients from Title X clinics, 
the application was considered for 
responsiveness to any current family 
planning research opportunities 
available at OPA. Because of the 
compelling nature of the research 
proposed, the OPA, in accordance with 
DHHS Grants Policy Directive 2.04, 
convened an ad hoc independent review 
panel to assess its technical merit. The 
proposal was reviewed according to the 
following criteria: Significance; 
scientific merit; feasibility and 
likelihood of producing meaningful 
results; competency of staff; and 

adequacy of facilities and resources. The 
reviewers provided a global score that 
summarized their overall opinion of the 
proposal. Based on the findings and 
recommendations of the review panel, 
as well as the significance of the 
application’s potential contribution to 
OPA’s conceptual thinking, a grant 
award to the University of Northern 
Colorado is planned. The funded project 
will carry out measurement refinement 
and qualitative research to further 
develop a theoretical framework for 
distinguishing secondary and tertiary 
prevention of undesirable consequences 
of sexual activity. The focus will be on 
delineating the parameters of a viable 
secondary prevention population 
interested in reestablishing sexual 
boundaries after becoming sexually 
active as opposed to a tertiary 
prevention population treated only with 
contraceptive utilization interventions. 
The role of developmental stage will be 
given particular attention. A one-year 
project in the amount of $50,000 is the 
anticipated award. 

Dated: June 30, 2008. 

Joxel Garcia, 
Assistant Secretary for Health. 
[FR Doc. E8–15297 Filed 7–3–08; 8:45 am] 

BILLING CODE 4150–34–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Meeting of the Advisory Committee on 
Minority Health 

AGENCY: Department of Health and 
Human Services, Office of the Secretary, 
Office of Public Health and Science, 
Office of Minority Health. 
ACTION: Notice of meeting. 

SUMMARY: As stipulated by the Federal 
Advisory Committee Act, the 
Department of Health and Human 
Services (DHHS) is hereby giving notice 
that the Advisory Committee on 
Minority Health (ACMH) will hold a 
meeting. This meeting is open to the 
public. Preregistration is required for 
both public attendance and comment. 
Any individual who wishes to attend 
the meeting and/or participate in the 
public comment session should e-mail 
acmh@osophs.dhhs.gov. 

DATES: The meeting will be held on 
August 11, 2008 from 9 a.m. to 5 p.m. 
and August 12, 2008 from 9 a.m. to 1 
p.m. 

ADDRESSES: The meeting will be held at 
the Doubletree Hotel, 1515 Rhode Island 
Ave., NW., Washington, DC 20005. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Monica A. Baltimore, Tower Building, 
1101 Wootton Parkway, Suite 600, 
Rockville, Maryland 20852. Phone: 240– 
453–2882 Fax: 240–453–2883. 
SUPPLEMENTARY INFORMATION: In 
accordance with Public Law 105–392, 
the ACMH was established to provide 
advice to the Deputy Assistant Secretary 
for Minority Health in improving the 
health of each racial and ethnic 
minority group and on the development 
of goals and specific program activities 
of the Office of Minority Health. 

Topics to be discussed during this 
meeting will include strategies to 
improve the health of racial and ethnic 
minority populations through the 
development of health policies and 
programs that will help eliminate health 
disparities, as well as other related 
issues. 

Public attendance at the meeting is 
limited to space available. Individuals 
who plan to attend and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should notify the 
designated contact person at least 
fourteen business days prior to the 
meeting. Members of the public will 
have an opportunity to provide 
comments at the meeting. Public 
comments will be limited to three 
minutes per speaker. Individuals who 
would like to submit written statements 

should mail or fax their comments to 
the Office of Minority Health at least 
seven business days prior to the 
meeting. Any members of the public 
who wish to have printed material 
distributed to ACMH committee 
members should submit their materials 
to Garth Graham, M.D., M.P.H., 
Executive Secretary, ACMH, Tower 
Building, 1101 Wootton Parkway, Suite 
600, Rockville, Maryland 20852, prior to 
close of business August 4, 2008. 

Dated: June 30, 2008. 
Garth N. Graham, 
Deputy Assistant Secretary for Minority 
Health, Office of Minority Health, Office of 
Public Health and Science, Office of the 
Secretary, U.S. Department of Health and 
Human Services. 
[FR Doc. E8–15264 Filed 7–3–08; 8:45 am] 
BILLING CODE 4150–29–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention (CDC) 

Board of Scientific Counselors, 
Coordinating Office for Terrorism 
Preparedness and Emergency 
Response (BSC, COTPER) 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92–463), CDC announces the 
following meeting of the 
aforementioned committee: 

Name: Board of Scientific Counselors, 
Coordinating Office for Terrorism 
Preparedness and Emergency Response. 

Times and Dates: 1 p.m.–4:45 p.m., August 
5, 2008, 8:30 a.m.–3:30 p.m., August 6, 2008. 

Place: CDC, 1600 Clifton Road, NE., Global 
Communications Center, Building 19, 
Auditorium B, Atlanta, Georgia 30333. 

Status: Open to the public for observation 
and comment, limited only by the space 
available. The meeting room accommodates 
approximately 50 people. The public 
comment period is planned for 3 p.m. 
Wednesday, August 6, 2008. Conference 
phone access is available for the meeting. All 
participants must register. Those desiring to 
participate by phone will be sent call access 
information following registration. The call 
line will not be interactive. 

Purpose: This Board is charged with 
advising the Secretary of HHS and Director 
of CDC concerning strategies and goals for 
the programs and research within COTPER, 
monitoring the strategic direction and focus 
of the Divisions, and conducting peer review 
of scientific programs. 

The agenda will include briefing the BSC 
members about COTPER’s mission, strategy, 
and operations, establishing the BSC 
procedures for external peer review, 
determining which COTPER programs will 
be peer reviewed in Fiscal Year 2009, 
reviewing the Federal Advisory Board Act 

requirements, and determining appropriate 
protocols and procedures under which the 
Board will pursue their Charter. 

Agenda items are subject to change as 
priorities dictate. 

Additional Information: In order to 
expedite the security clearance process at 
CDC/Roybal Campus located on Clifton Road. 
All attendees are required to register online 
at http://www2a.cdc.gov/nip/COTPER/ 
Registration.asp. Please complete all required 
fields before submitting your registration and 
submit no later than July 14, 2008 for non- 
U.S. citizens and July 20, 2008 for U.S. 
citizens. 

Please Note: In addition to completing the 
registration form on-line, all non-U.S. 
citizens are required to complete the ‘‘Access 
Request Form’’ which will be e-mailed to you 
upon registration. The completed access 
request form should be sent by e-mail 
directly to dmanheim@cdc.gov no later than 
July 15, 2008. Those planning to participate 
by conference phone will be sent access 
information following registration. 

Contact Person for More Information: 
Barbara Ellis, Coordinating Office for 
Terrorism Preparedness and Emergency 
Response, CDC, 1600 Clifton Road, NE., 
Mailstop D–44, Atlanta, Georgia 30333; 
Telephone (404) 639–1528, FAX: (404) 639– 
7977. E-mail: 
COTPER.BSC.Questions@cdc.gov. 

The Director, Management Analysis and 
Service Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities for 
both CDC and Agency for Toxic Substances 
and Disease Registry. 

Dated: June 30, 2008. 
Elaine L. Baker, 
Director, Management Analysis and Service 
Office, Centers for Disease Control and 
Prevention. 

[FR Doc. E8–15247 Filed 7–3–08; 8:45 am] 
BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2008–D–0233] 

Draft Guidance for Industry: Use of 
Nucleic Acid Tests to Reduce the Risk 
of Transmission of West Nile Virus 
From Donors of Whole Blood and 
Blood Components Intended for 
Transfusion and Donors of Cells, 
Tissues, and Cellular and Tissue- 
Based Products; Request for Data 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice; request for data. 

SUMMARY: The Food and Drug 
Administration (FDA) is requesting 
submission of data related to certain 
recommendations in the draft guidance 
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entitled, ‘‘Draft Guidance for Industry: 
Use of Nucleic Acid Tests to Reduce the 
Risk of Transmission of West Nile Virus 
From Donors of Whole Blood and Blood 
Components Intended for Transfusion 
and Donors of Cells, Tissues, and 
Cellular and Tissue-Based Products 
(HCT/Ps),’’ that published April 28, 
2008. The agency is taking this action to 
allow interested persons to submit 
complete data from the 2008 West Nile 
Virus season concerning the criteria for 
converting from minipool nucleic acid 
tests (NAT) to individual donation NAT 
for donations of Whole Blood and blood 
components for transfusion. 
DATES: Submit requested data by 
January 31, 2009. 
ADDRESSES: Submit written data, 
identified by Docket No. FDA–2008–D– 
0233, to the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit data 
in electronic format to http:// 
www.regulations.gov. For additional 
information on submitting data, see the 
‘‘Request for Data’’ heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. Under 21 CFR 
10.115(g)(5), comments on guidance 
documents can be submitted at any 
time; comments may be submitted to the 
addresses specified previously. 
FOR FURTHER INFORMATION CONTACT: 
Tami Belouin, Center for Biologics 
Evaluation and Research (HFM–17), 
Food and Drug Administration, 1401 
Rockville Pike, suite 200N, Rockville, 
MD 20852–1448, 301–827–6210. 
SUPPLEMENTARY INFORMATION: 

I. Background 
In the Federal Register of April 28, 

2008 (73 FR 22958), FDA published a 
notice announcing the availability of the 
draft guidance entitled, ‘‘Draft Guidance 
for Industry: Use of Nucleic Acid Tests 
to Reduce the Risk of Transmission of 
West Nile Virus From Donors of Whole 
Blood and Blood Components Intended 
for Transfusion and Donors of Human 
Cells, Tissues, and Cellular and Tissue- 
Based Products (HCT/Ps).’’ The draft 
guidance provides recommendations for 
testing of donations of Whole Blood and 
blood components and HCT/P donor 
specimens for West Nile Virus (WNV) 
using an FDA-licensed donor screening 
assay. FDA requested that comments on 
this draft guidance be submitted within 
90 days of publication. The 90-day 
comment period ends on July 28, 2008. 

Based on FDA’s consideration of 
input received to date, we believe that 
data collected during the 2008 WNV 
season will be important information 
that we should obtain prior to finalizing 

recommendations on criteria for 
converting from minipool NAT to 
individual donation NAT for donations 
of Whole Blood and blood components 
for transfusion. However, the 2008 WNV 
season will extend beyond the 90-day 
comment period for this draft guidance. 
We are concerned that extending the 
comment period until the end of the 
WNV season would significantly delay 
finalization of the draft guidance, which 
contains additional recommendations 
regarding testing of donations of Whole 
Blood and blood components for 
transfusion and HCT/P donor 
specimens. Based on these 
considerations, FDA is retaining the 90- 
day comment period for the draft 
guidance (ending July 28, 2008). 
However, we do not intend to finalize 
the proposed recommendations on 
conversion from minipool NAT to 
individual donation NAT until 
obtaining additional data from the 2008 
WNV season. We are requesting the 
submission, on or before January 31, 
2009, of complete data collected during 
the 2008 WNV season relating to the 
criteria for converting from minipool 
NAT to individual NAT. FDA intends to 
finalize the draft guidance as soon as it 
is practicable, but may finalize the 
criteria for conversion to individual 
donation NAT in a subsequent guidance 
document after reviewing the additional 
2008 data. 

II. Request for Data 

FDA requests the submission, on or 
before January 31, 2009, of complete 
data collected during the 2008 WNV 
season relating to the criteria for 
converting from minipool NAT to 
individual donation NAT. Interested 
persons may submit to the Division of 
Dockets Management (see ADDRESSES) 
written or electronic data. Submit a 
single copy of electronic data or two 
paper copies of any mailed data, except 
that individuals may submit one paper 
copy. Data are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments are available for public 
examination in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 

Please note that on January 15, 2008, 
the FDA Division of Dockets 
Management Web site transitioned to 
the Federal Dockets Management 
System (FDMS). FDMS is a 
Government-wide, electronic docket 
management system. Electronic data or 
submissions will be accepted by FDA 
only through FDMS at http:// 
www.regulations.gov. 

III. Electronic Access 
Persons with access to the Internet 

may obtain the draft guidance at either 
http://www.fda.gov/cber/guidelines.htm 
or http://www.regulations.gov. 

Dated: June 30, 2008. 
Jeffrey Shuren, 
Associate Commissioner for Policy and 
Planning. 
[FR Doc. E8–15368 Filed 7–3–08; 8:45 am] 
BILLING CODE 4160–01–S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Library of Medicine; Notice of 
Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Biomedical Library 
and Informatics Review Committee. 

Date: November 6–7, 2008. 
Time: November 6, 2008, 8 a.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Library of Medicine, 

Building 38, Board Room, 2nd Floor, 8600 
Rockville Pike, Bethesda, MD 20892. 

Time: November 7, 2008, 8 a.m. to 2 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Library of Medicine, 

Building 38, Board Room, 2nd Floor, 8600 
Rockville Pike, Bethesda, MD 20892. 

Contact Person: Arthur A Petrosian, PhD, 
Scientific Review Administrator, Division of 
Extramural Programs, National Library of 
Medicine, 6705 Rockledge Drive, Suite 301 
Bethesda, MD 20892–7968, 301–496–4253, 
petrosia@mail.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.879, Medical Library 
Assistance, National Institutes of Health, 
HHS) 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15080 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Center For Scientific Review; Notice of 
Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Brain 
Disorders and Clinical Neuroscience Member 
Conflict. 

Date: July 16, 2008. 
Time: 2 p.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call) 

Contact Person: Jay Joshi, PhD, Scientific 
Review Officer, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 5196, MSC 7846, Bethesda, MD 
20892, (301) 435–1184, joshij@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Fellowships: Behavioral Neuroscience. 

Date: July 21–22, 2008. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Doubletree Hotel, 8120 Wisconsin 

Avenue, Bethesda, MD 20814. 
Contact Person: Brian Hoshaw, PhD, 

Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5181, 
MSC 7844, Bethesda, MD 20892, 301–435– 
1033, hoshawb@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, AITRP– 
Malignancy Review. 

Date: July 21–23, 2008. 
Time: 11 a.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892. 
(Virtual Meeting) 

Contact Person: Dan D. Gerendasy, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5132, 
MSC 7843, Bethesda, MD 20892, 301–594– 
6830, gerendad@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Molecular 
Obesity and Diabetes. 

Date: July 23–24, 2008. 
Time: 8 a.m. to 12 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Virtual Meeting) 

Contact Person: Reed A. Graves, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6166, 
MSC 7892, Bethesda, MD 20892, (301) 402– 
6297. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Opportunistic Pathogens and Malignancies in 
AIDS. 

Date: July 24, 2008. 
Time: 10 a.m. to 2 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call) 

Contact Person: Mary Clare Walker, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5208, 
MSC 7852, Bethesda, MD 20892, (301) 435– 
1165, walkermc@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Developmental Pharmacology. 

Date: July 28, 2008. 
Time: 1 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call) Contact Person: 
Janet M. Larkin, PhD, Scientific Review 
Officer, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 1102, MSC 7840, Bethesda, MD 
20892, 310–435–1026, larkinja@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Member 
Conflict: Psychosocial Intervention and 
Youth Outcome. 

Date: July 28, 2008. 
Time: 1 p.m. to 2:30 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call) 

Contact Person: Gayle M. Boyd, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 

Health, 6701 Rockledge Drive, Room 3141, 
MSC 7808, Bethesda, MD 20892, 301–451– 
9956, gboyd@mail.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Member 
Conflict: Psychosocial Development. 

Date: July 28, 2008. 
Time: 2:30 p.m.to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call) 

Contact Person: Gayle M. Boyd, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3141, 
MSC 7808, Bethesda, MD 20892, 301–451– 
9956, gboyd@mail.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393–93.396, 93.837–93.844, 
93.846–93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15073 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Center on Minority Health and 
Health Disparities; Notice of Closed 
Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Center on 
Minority Health and Health Disparities 
Special Emphasis Panel; Endowment 
Program Review Meeting. 

Date: July 31–August 1, 2008. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Doubletree Hotel & Executive 

Meeting Center, 8120 Wisconsin Avenue, 
Bethesda, MD 20814. 
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Contact Person: Lorrita Watson, PhD, 
National Center on Minority Health and 
Health Disparities, National Institutes of 
Health, 6707 Democracy Blvd. Suite 800, 
Bethesda, MD 20892–5465, (301) 402–1366, 
watsonl@mail.nih.gov. 

Name of Committee: National Center on 
Minority Health and Health Disparities 
Special Emphasis Panel; RIMI Program 
Review Meeting. 

Date: August 17–19, 2008. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Doubletree Hotel & Executive 

Meeting Center Bethes, 8120 Wisconsin Ave, 
Bethesda, MD 20814. 

Contact Person: Lorrita Watson, PhD, 
National Center on Minority Health and 
Health Disparities, National Institutes of 
Health, 6707 Democracy Blvd. Suite 800, 
Bethesda, MD 20892–5465, (301) 402–1366, 
watson@mail.nih.gov. 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 

[FR Doc. E8–15077 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Heart, Lung, and Blood 
Institute; Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel; 
Mentored Scientist Awards (K99’s). 

Date: July 24, 2008. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Crystal City Marriott Courtyard, 

2899 Jefferson Davis Highway, Arlington, VA 
22202. 

Contact Person: Holly Patton, PhD, 
Scientific Review Administrator, Review 
Branch/DERA, National Heart, Lung, and 
Blood Institute, 6701 Rockledge Drive, Room 
7188, Bethesda, MD 20892–7924, 301–435– 
0280, pattonh@nhlbi.nih.gov. 

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel; 
Cabana Clinical Trial Research Projects. 

Date: July 30, 2008. 
Time: 1 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Room 7192, Bethesda, MD 
20817, (Telephone Conference Call). 

Contact Person: Mark Roltsch, PhD, 
Scientific Review Administrator, Review 
Branch/DERA, National Heart, Lung, and 
Blood Institute, 6701 Rockledge Drive, Room 
7192, Bethesda, MD 20892–7924, 301–435– 
0287, roltschm@nhlbi.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15076 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of General Medical 
Sciences; Amended Notice of Meeting 

Notice is hereby given of a change in 
the meeting of the National Institute of 
General Medical Sciences Special 
Emphasis Panel, July 18, 2008, 8 a.m. to 
July 18, 2008, 5 p.m., Hyatt Regency, 
One Bethesda Metro Center, Bethesda, 
MD 20814 which was published in the 
Federal Register on June 23, 2008, 73 
FR 35404. 

The panel name has been changed 
from Trauma and Burn to Minority 
Biomedical Research Support. The 
meeting is closed to the public. 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15074 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 

is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Alcohol Abuse and Alcoholism Special 
Emphasis Panel; Behavioral Mechanisms in 
Alcohol Seeking (RFA AA–08–007/008). 

Date: July 10, 2008. 
Time: 8 a.m. to 12 p.m. 
Agenda: To review and evaluate grant 

application RFA AA–08–0071008. 
Place: National Institutes of Health, 5635 

Fishers Lane, Bethesda, MD 20892. 
Contact Person: Beata Buzas, PhD, 

Scientific Review Officer, National Institute 
on Alcohol Abuse and Alcoholism, National 
Institutes of Health, 5635 Fishers Lane, Rm 
3041, Rockville, MD 20852, 301–443–0800, 
bbuzas@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 
Training; 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS) 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15078 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Aging; Notice of 
Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
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property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Aging Special Emphasis Panel; Perceived 
Discrimination and Elder Health. 

Date: July 25, 2008. 
Time: 9 a.m. to 12 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institute on Aging, 

Bethesda, MD 20892 (Telephone Conference 
Call). 

Contact Person: Jon E. Role, PhD, Scientific 
Review Administrator, Scientific Review 
Office, National Institute on Aging, Bethesda, 
MD 20814, (301) 402–7703, rolfj@nia.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.866, Aging Research, 
National Institutes of Health, HHS) 

Dated: June 26, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–15079 Filed 7–3–08; 8:45 am] 
BILLING CODE 4140–01–M 

DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Citizenship and Immigration 
Services 

Agency Information Collection 
Activities: Form N–336, Extension of a 
Currently Approved Information 
Collection; Comment Request 

ACTION: 30-Day Notice of Information 
Collection Under Review: Form N–336, 
Application Request for Hearing on a 
Decision in Naturalization Proceedings 
Under Section 336; OMB Control No. 
1615–0050. 

The Department of Homeland 
Security, U.S. Citizenship and 
Immigration Services (USCIS) has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995. The information collection was 
previously published in the Federal 
Register on April 15, 2008, at 73 FR 
20318, allowing for a 60-day public 
comment period. USCIS did not receive 
any comments for this information 
collection. 

The purpose of this notice is to allow 
an additional 30 days for public 
comments. Comments are encouraged 
and will be accepted until August 6, 
2008. This process is conducted in 
accordance with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
(DHS), and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), USCIS 
Desk Officer. Comments may be 
submitted to: USCIS, Chief, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, Suite 3008, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202–272–8352 or via e-mail at 
rfs.regs@dhs.gov, and to the OMB USCIS 
Desk Officer via facsimile at 202–395– 
6974 or via e-mail at 
oira_submission@omb.eop.gov. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information should address one or more 
of the following four points: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques, or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
Extension of an existing information 
collection. 

(2) Title of the Form/Collection: 
Request for Hearing on a Decision in 
Naturalization Proceedings Under 
Section 336. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: Form N–366. 
U.S. Citizenship and Immigration 
Services. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals and 
households. This form provides a 
method for applicants, whose 
applications for naturalization are 

denied, to request a new hearing by an 
Immigration Officer of the same or 
higher rank as the denying officer, 
within 30 days of the original decision. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 7,669 responses at 2 hours and 
45 minutes (2.75) per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 21,090 annual burden hours. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http:// 
www.regulations.gov/search/index.jsp. 

If additional information is required 
contact: USCIS, Regulatory Management 
Division, 111 Massachusetts Avenue, 
Suite 3008, Washington, DC 20529, 
(202) 272–8377. 

Dated: July 1, 2008. 
Stephen Tarragon, 
Acting Chief, Regulatory Management 
Division, U.S. Citizenship and Immigration 
Services, Department of Homeland Security. 
[FR Doc. E8–15294 Filed 7–3–08; 8:45 am] 
BILLING CODE 9111–97–P 

DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Customs and Border Protection 

Automated Commercial Environment 
(ACE): Change to the Terms and 
Conditions for Account Access of the 
ACE Secure Data Portal 

AGENCY: U.S. Customs and Border 
Protection; Department of Homeland 
Security. 
ACTION: General notice. 

SUMMARY: On May 16, 2007, U.S. 
Customs and Border Protection (CBP) 
published a General Notice in the 
Federal Register announcing the terms 
and conditions that must be followed as 
a condition for access to the Automated 
Commercial Environment (ACE) Secure 
Data Portal (ACE Portal). This document 
revises those terms and conditions 
regarding the period of Portal inactivity 
which will result in termination of 
access to the ACE Portal. This notice 
provides that if forty-five (45) 
consecutive days elapse without an 
Account Owner, Proxy Account Owner, 
or an Account user accessing the ACE 
Portal, access to the Portal will be 
terminated. The time period for 
allowable Portal activity previously was 
ninety (90) days. Except for the 
expansion of the types of Portal 
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Accounts in ACE announced in a 
General Notice published in the Federal 
Register on October 18, 2007, all other 
provisions in the May 16, 2007, Terms 
and Conditions document remain 
unchanged and in effect. 
DATES: Effective Date: The terms and 
conditions set forth in this document 
must be followed as a condition for 
access to the ACE Portal effective 
immediately. 

ADDRESSES: Comments concerning this 
notice should be submitted to Byron 
Kissane via e-mail at 
stuart.b.kissane@dhs.gov. 

FOR FURTHER INFORMATION CONTACT: 
Byron Kissane at 
stuart.b.kissane@dhs.gov or (703) 650– 
3460. 

SUPPLEMENTARY INFORMATION: 

Background 

On May 16, 2007, U.S. Customs and 
Border Protection (CBP) published a 
General Notice in the Federal Register 
(72 FR 27632) announcing a revision of 
the terms and conditions that must be 
followed as a condition for access to the 
ACE Portal. The notice specified that no 
further action would be required by 
ACE Portal Trade Account Owners for 
those ACE Portal Accounts already 
established with CBP with the proper 
Account Owner listed. 

The principal changes to the ACE 
terms and conditions included a revised 
definition of ’’Account Owner’’ to 
permit either an individual or a legal 
entity to serve in this capacity, new 
requirements relating to providing 
notice to CBP when there has been a 
material change in the status of the 
Account and/or Trade Account Owner, 
and explanatory provisions as to how 
the information from a particular 
account may be accessed through the 
ACE Portal when that account is 
transferred to a new owner. 

Terms and Conditions Document 

The purpose of the Terms and 
Conditions document is to set forth the 
obligations and responsibilities of those 
parties accessing an ACE Portal account 
on behalf of an Account. An ACE Portal 
account, as described in that document, 
referred to a party who had volunteered 
to participate in any ACE test and has 
an ACE Portal account. 

At the time of publication of the 
Terms and Conditions document in the 
Federal Register on May 16, 2007, the 
business categories that could establish 
ACE Portal accounts consisted of 
importers, brokers, and carriers. 
However, CBP published a subsequent 
General Notice in the Federal Register 

on October 18, 2007 (72 FR 59105), 
announcing, among other things, 
enhanced Portal functionality and an 
expansion of the business categories 
that may establish ACE Portal accounts. 
A complete list of the Portal Account 
types is set forth below with the 
requirements that must be met or the 
information that is required. It is noted 
that Internet accessibility is a 
requirement for all categories. 

1. Importer: 
• Possesses one or more Importer of 

Record (IR) numbers; and 
2. Broker: 
• Possesses the ability to make 

periodic payment via Automated 
Clearinghouse (ACH) Credit or ACH 
Debit; 

• Possesses the ability to file entry/ 
entry summary via Automated Broker 
Interface (ABI); and 

3. Carrier (All Modes: Air, Rail, and 
Sea): 

• Possesses a SCAC, International Air 
Transport Association (IATA), or 
International Civil Aviation 
Organization (ICAO) designator (as 
applicable); and 

• Method of transportation (i.e., air, 
rail, vessel). 

4. Cartman or Lighterman: 
• Employer Identification Number 

(EIN) or Social Security Number (SSN); 
and 

• CBP issued license number. 
5. Driver/Crew: 
• Drivers/Crew who are interested in 

having their information entered into 
ACE are encouraged to contact: (1) A 
truck carrier with Electronic Data 
Interchange (EDI) or an ACE Portal 
Account; or (2) a third party provider 
(this includes importers, brokers, and 
service centers) with an ACE Portal 
Account. 

• Drivers/Crew who elect to have 
their own ACE Portal Account with a 
Driver/Crew view will be required to 
submit the following information: 

a. Name; 
b. Date of Birth; and 
c. Commercial Driver’s License (CDL). 
6. Bonded Warehouse, Container 

Freight Station (CFS), and Container 
Examination Station (CES) Facility 
Operator: 

• EIN or SSN; 
• Facilities Information and 

Resources Management System (FIRMS) 
code; and 

• Bond number. 
7. Filer: 
• Filer Code. 
8. Foreign Trade Zone (FTZ) Operator: 
• EIN or SSN; 
• FIRMS code; 
• Zone Number; 
• Sub-zone Number (if applicable); 

• Site Number; and 
• Bond Number. 
9. Service Provider: 
• Software Vendor: Filer Code and/or 

SCAC; 
• Service Bureau/Center: Filer code 

and/or SCAC; 
• Port Authority: SCAC; 
• Preparer: SCAC; and 
• Surety agent: Filer code. 
10. Surety: 
• Surety Code; and 
• EIN. 

Security Policy 

Provision V of the May 16, 2007, 
Terms and Conditions document 
addresses Failure to Access the Portal. 
Specifically, this provision states that 
failure of an Account Owner to access 
the ACE Portal for a period of ninety 
(90) days consecutively will result in 
the termination of access to the ACE 
Portal. Access may be restored by 
calling the Help Desk or by following 
the ‘‘forgot your password’’ prompt 
found on the ACE Portal log-in page. 
The failure of a Proxy Account Owner 
or an Account User to access the ACE 
Portal for a period of ninety (90) days 
consecutively will result in the 
termination of access to the ACE Portal 
for the Proxy Account Owner or 
Account User. Access may only be 
restored upon re-authorization by the 
Account Owner. 

Change in Security Policy 

To meet security guidelines 
established by the Department of 
Homeland Security, CBP is 
implementing a new policy as it relates 
to account access that changes the 
period of allowable inactivity from 
ninety (90) days to forty-five (45) days. 
As such, if forty-five (45) consecutive 
days elapse without an Account owner 
accessing the ACE Portal, access to the 
Portal will be terminated. Access may 
only be restored by calling the Help 
Desk. Similarly, if forty-five (45) 
consecutive days elapse without a Proxy 
Account Owner or an Account User 
accessing the ACE portal, access to the 
Portal will also be terminated for the 
Proxy Account Owner or Account User. 
Access may only be restored by calling 
the Help Desk. The Account Owner may 
no longer re-authorize access for the 
Proxy Account Owner or the Account 
User. 

Any party seeking access to the ACE 
Portal will be required to accept those 
terms and conditions as set forth on the 
ACE Portal screen and in this General 
Notice. 

All other provisions in the May 16, 
2007, Terms and Conditions document 
not specifically mentioned as being 
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revised, remain unchanged and in 
effect. 

Dated: June 30, 2008. 
Daniel Baldwin, 
Assistant Commissioner, Office of 
International Trade. 
[FR Doc. E8–15249 Filed 7–3–08; 8:45 am] 
BILLING CODE 9111–14–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Notice of Intent To Prepare an 
Environmental Impact Statement for 
the Proposed Cloverdale Rancheria of 
Pomo Indians Fee-to-Trust Acquisition 
and Casino-Hotel Project, Sonoma 
County, CA 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA), 
as lead agency, with the Cloverdale 
Rancheria of Pomo Indians (Tribe) as a 
cooperating agency, intends to gather 
information necessary for preparing an 
Environmental Impact Statement (EIS) 
for a proposed 79± acre fee-to-trust 
acquisition and casino and hotel project 
to be located within the City of 
Cloverdale’s Sphere of Influence, in an 
unincorporated area of Sonoma County, 
California. The purpose of the proposed 
action is to help promote tribal 
economic development, self-sufficiency, 
and a strong tribal government. This 
notice also announces a public scoping 
meeting to identify potential issues, 
concerns and alternatives to be 
considered in the EIS. 
DATES: Written comments on the scope 
and implementation of this proposal 
must arrive by August 11, 2008. A 
public scoping meeting will be held July 
30, 2008, from 6 p.m. to 9 p.m., or until 
all those who register to make 
comments have been heard. 
ADDRESSES: You may mail or hand carry 
written comments to Dale Morris, 
Regional Director, Pacific Regional 
Office, Bureau of Indian Affairs, 2800 
Cottage Way, Sacramento, California 
95825. Please include your name, return 
address and the caption, ‘‘DEIS Scoping 
Comments, Cloverdale Rancheria of 
Pomo Indians, 79± Acre Fee to Trust 
Casino/Hotel Project, Sonoma County, 
California,’’ on the first page of your 
written comments. 

The public scoping meeting will be 
held at the Cloverdale City Citrus 
Fairgrounds, Citrus Fair Drive, Number 
1, Cloverdale, California. 

FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978–6051. 
SUPPLEMENTARY INFORMATION: The Tribe 
proposes that 79± acres of land be taken 
into trust and that a casino, with 
parking and other supporting facilities, 
subsequently be constructed on the 
acquired trust property. The 79± acres 
encompass four parcels of land located 
within the City of Cloverdale’s Sphere 
of Influence, in an unincorporated area 
of Sonoma County, California. The 
proposed project site is located 
immediately east of Highway 101, 
bordered by Asti Road to the west and 
Lile Lane to the northeast. Santana 
Drive runs parallel with the southern 
boundary of the proposed project site. 
Regional access to the proposed casino 
complex would be from South 
Cloverdale Boulevard via Highway 101. 

The Proposed Action includes the 
development of a casino complex, 
which would consist of a combination 
of uses including, but not limited to a 
main gaming hall, hotel, and supporting 
utilities. Driveways along Lile Lane and 
Asti Road would provide access to the 
parking areas and the casino. 

Areas of environmental concern so far 
identified to be addressed in the EIS 
include land use, geology and soils, 
water resources, agricultural resources, 
biological resources, cultural resources, 
mineral resources, paleontological 
resources, traffic and transportation, 
noise, air quality, public health/ 
environmental hazards, public services 
and utilities, hazardous waste and 
materials, socio-economics, 
environmental justice, and visual 
resources/aesthetics. In addition to the 
proposed action, a reasonable range of 
alternatives, including a no-action 
alternative, will be analyzed in the EIS. 
The range of issues and alternatives may 
be expanded based on comments 
received during the scoping process. 

Public Comment Availability 
Comments, including names and 

addresses of respondents, will be 
available for public review at the 
mailing address shown in the 
ADDRESSES section, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. Before including your address, 
phone number, e-mail address or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment—including your 
personal identifying information—may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority 
This notice is published in 

accordance with sections 1501.7 and 
1506.6 of the Council of Environmental 
Quality regulations (40 CFR parts 1500 
through 1508) implementing the 
procedural requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et seq.), the 
Department of the Interior Manual (516 
DM 1–6), and is in the exercise of 
authority delegated to the Assistant 
Secretary—Indian Affairs by 209 DM 
8.1. 

Dated: May 20, 2008. 
Carl J. Artman, 
Assistant Secretary—Indian Affairs. 
[FR Doc. E8–15204 Filed 7–3–08; 8:45 am] 
BILLING CODE 4310–W7–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[WY–920–09–1320–EL, WYW177016] 

Coal Lease Exploration License, WY 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Invitation for Coal 
Exploration License, Kiewit Mining 
Properties Inc., WYW177016, Wyoming. 

SUMMARY: Pursuant to section 2(b) of the 
Mineral Leasing Act of 1920, as 
amended by section 4 of the Federal 
Coal Leasing Amendments Act of 1976, 
90 Stat. 1083, 30 U.S.C. 201(b), and to 
the regulations adopted as 43 CFR 3410, 
all interested parties are hereby invited 
to participate with Kiewit Mining 
Properties Inc. on a pro rata cost sharing 
basis in its program for the exploration 
of coal deposits owned by the United 
States of America in the following- 
described land in Campbell County, 
WY: 
T. 52 N., R. 72 W., 6th P.M., Wyoming 

Sec. 7: Lots 13–17; 
Sec. 8: Lots 9–12; 
Sec. 9: Lots 10–15; 
Sec. 18: Lots 8, 9, 16, 17; 
Sec. 19: Lots 8, 9, 16; 

T. 52 N., R. 73 W., 6th P.M., Wyoming 
Sec. 12: Lots 9, 16; 
Sec. 13: Lots 1, 8, 9, 16; 
Sec. 24: Lots 1, 8, 9, 16. 
Containing 1393.54 acres, more or less. 

DATES: Any party electing to participate 
in this exploration program must send 
written notice to both the Bureau of 
Land Management and Kiewit Mining 
Properties Inc. as provided in the 
ADDRESSES section below, which must 
be received within 30 days after 
publication of this Notice of Invitation 
in the Federal Register. 
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1 The record is defined in sec. 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR § 207.2(f)). 

2 Commissioner Okun did not participate in this 
determination. 

ADDRESSES: Copies of the exploration 
plan are available for review during 
normal business hours in the following 
offices (serialized under number 
WYW177016): Bureau of Land 
Management, Wyoming State Office, 
5353 Yellowstone Road, P.O. Box 1828, 
Cheyenne, WY 82003; and, Bureau of 
Land Management, Casper Field Office, 
2987 Prospector Drive, Casper, WY 
82604. The written notice should be 
sent to the following addresses: Kiewit 
Mining Properties Inc., Attn: Greg Todd, 
Project Engineer, Buckskin Mining Co., 
P.O. Box 3027, Gillette, WY 82717– 
3027, and the Bureau of Land 
Management, Wyoming State Office, 
Branch of Solid Minerals, Attn: Julie 
Weaver, P.O. Box 1828, Cheyenne, WY 
82003. 
SUPPLEMENTARY INFORMATION: All of the 
coal in the above-described land 
consists of unleased Federal coal within 
the Powder River Basin Known Coal 
Leasing Area. The purpose of the 
exploration program is to obtain 
geological and other pertinent data 
concerning the coal deposits. 

This notice of invitation will be 
published in News-Record of Gillette, 
WY once each week for two consecutive 
weeks beginning the week of July 7, 
2008, and in the Federal Register. 

The foregoing is published in the 
Federal Register pursuant to 43 CFR 
3410.2–1(c)(1). 

Dated: June 24, 2008. 
Larry Claypool, 
Deputy State Director, Minerals and Lands. 
[FR Doc. E8–14853 Filed 7–3–08; 8:45 am] 
BILLING CODE 4310–22–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[WY–920–1430–FR; WYW–138016] 

Corrected Notice of Realty Action: 
Recreation and Public Purposes Act 
Classification of Public Lands in 
Sweetwater County, WY 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice. 

SUMMARY: This notice corrects the legal 
description of the Notice of Realty 
Action published on May 23, 2002, 
which classified land under the 
Recreation and Public Purposes Act in 
Sweetwater County for a county jail 
facility. 
FOR FURTHER INFORMATION CONTACT: 
Tamara Gertsch, Realty Officer, Bureau 
of Land Management, Wyoming State 
Office, at (307) 775-6115. 

SUPPLEMENTARY INFORMATION: The 
Notice of Realty Action published on 
May 23, 2002 (FR 67 36223), had an 
incomplete legal description. The 
correct legal description is: 

Sixth Principal Meridian, Wyoming 

T. 18 N., R. 105 W., 
Sec. 18, lot 7, NE1⁄4SW1⁄4, NW1⁄4SE1⁄4 
The land described contains 105.00 acres, 

more or less. 

All other aspects of the notice remain 
in effect as published. 

Dated: June 27, 2008. 
Tamara J. Gertsch, 
Realty Officer. 
[FR Doc. E8–15373 Filed 7–3–08; 8:45 am] 
BILLING CODE 4310–22–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation Nos. 701–TA–448 and 731– 
TA–1117 (Final)] 

Certain Off-the-Road Tires From China 

AGENCY: United States International 
Trade Commission. 
ACTION: Revised schedule for the subject 
investigations. 

DATES: Effective Date: June 27, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Haines (202–205–3200), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
these investigations may be viewed on 
the Commission’s electronic docket 
(EDIS) at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: Effective 
April 3, 2008, the Commission 
established a revised schedule for the 
conduct of the final phase of the subject 
investigations (73 FR 19249, April 9, 
2008). 

The Commission has decided to 
revise its schedule with respect to the 
starting time of the hearing and the date 
for filing posthearing briefs. The hearing 
will begin at 1 p.m., Tuesday, July 8, 
2008. At that time, the Commission will 
hear the presentation of those in support 
of the imposition of countervailing and 
antidumping duties and will question 

that panel. At the conclusion of 
questioning by the Commission and 
others, the hearing will be recessed and 
will reconvene at 9:30 a.m., Wednesday, 
July 9, 2008. At that time, the 
Commission will hear the presentation 
of those in opposition to the imposition 
of countervailing and antidumping 
duties, to be followed by questioning of 
that panel. As a result of this change, 
posthearing briefs will be due 
Wednesday, July 16, 2008. 

For further information concerning 
these investigations see the 
Commission’s notice cited above and 
the Commission’s Rules of Practice and 
Procedure, part 201, subparts A through 
E (19 CFR part 201), and part 207, 
subparts A and C (19 CFR part 207). 

Authority: These investigations are being 
conducted under authority of title VII of the 
Tariff Act of 1930; this notice is published 
pursuant to section 207.21 of the 
Commission’s rules. 

By order of the Commission. 
Issued: June 30, 2008. 

Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E8–15139 Filed 7–3–08; 8:45 am] 
BILLING CODE 7020–02–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–991 (Review)] 

Silicon Metal From Russia 

Determination 
On the basis of the record 1 developed 

in the subject five-year review, the 
United States International Trade 
Commission (Commission) determines,2 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)), that 
revocation of the antidumping duty 
order on silicon metal from Russia 
would be likely to lead to continuation 
or recurrence of material injury to an 
industry in the United States within a 
reasonably foreseeable time. 

Background 
The Commission instituted this 

review on February 1, 2008 (73 FR 6204) 
and determined on May 6, 2008 that it 
would conduct an expedited review (73 
FR 28153, May 15, 2008). 

The Commission transmitted its 
determination in this review to the 
Secretary of Commerce on June 30, 
2008. The views of the Commission are 
contained in USITC Publication 4018 
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contained in USITC Publication 4018 
(June 2008), entitled Silicon Metal From 
Russia: Investigation No. 731–TA–991 
(Review). 

By order of the Commission. 
Issued: June 30, 2008. 

Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E8–15205 Filed 7–3–08; 8:45 am] 
BILLING CODE 7020–02–P 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Consent Decree 
Under the Resource Conservation and 
Recovery Act 

Notice is hereby given that on June 
30, 2008, a proposed consent decree in 
United States v. John B. Knight, Jr.; 
Robert D. Brown; National Petroleum 
Marketing, Inc.; Sunwest Express, Inc.; 
and Navajo Trails, Inc., Civil No. CIV– 
04–0626–PHX–JWS, was lodged with 
the United States District Court for the 
District of Arizona. 

This Consent Decree resolves claims 
asserted by the United States in a 
complaint filed on March 30, 2004, 
against the settling defendants for civil 
penalties under the Resource 
Conservation and Recovery Act, 42 
U.S.C. 6991–6992, for failure to conduct 
corrosion tests every three years; failure 
to report a suspected release within 
twenty-four hours; failure to investigate 
suspected releases within seven days; 
failure to monitor tanks every thirty 
days; failure to utilize a valid release 
detection method; failure to provide 
adequate release detection for piping; 
failure to maintain financial 
responsibility; and failure to respond to 
information request letters. 

The proposed Consent Decree 
provides for the payment to the United 
States of $55,000 in civil penalties. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, and either e-mailed to 
pubcomment-ees.enrd@usdoj.gov or 
mailed to P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044–7611, and should refer to United 
States v. John B. Knight, Jr.; Robert D. 
Brown; National Petroleum Marketing, 
Inc.; Sunwest Express, Inc.; and Navajo 
Trails, Inc., D.J. Ref. 90–7–1–08112. 

The Consent Decree may be examined 
at the Office of the United States 
Attorney for the District of Arizona, 
Two Renaissance Square, 40 N. Central 

Avenue, Suite 1200, Phoenix, Arizona 
85004–4408, and at U.S. Environmental 
Protection Agency, Region 9, Office of 
Regional Counsel, 75 Hawthorne Street, 
San Francisco, California 94105. During 
the public comment period, the Consent 
Decree may also be examined on the 
following Department of Justice Web 
site: http://www.usdoj.gov/enrd/ 
Consent_Decrees.html. A copy of the 
Consent Decree may also be obtained by 
mail from the Consent Decree Library, 
P.O. Box 7611, U.S. Department of 
Justice, Washington, D.C. 20044–7611, 
or by faxing or e-mailing a request to 
Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax number 
(202) 514–0097, phone confirmation 
number (202) 514–1547. In requesting a 
copy from the Consent Decree Library, 
please enclose a check in the amount of 
$4.75 (25 cents per page reproduction 
cost) payable to the U.S. Treasury, or if 
by e-mail or fax, forward a check in that 
amount to the Consent Decree Library at 
the stated address. 

Henry Friedman, 
Assistant Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division. 
[FR Doc. E8–15220 Filed 7–3–08; 8:45 am] 
BILLING CODE 4410–15–P 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Consent Decree 
Under Comprehensive Environmental 
Response, Compensation and Liability 
Act 

Under 28 CFR 50.7, notice is hereby 
given that on June 27, 2008, a proposed 
Consent Decree in United States v. 
Cambrex Corporation, et al., Civil 
Action No. 08–5815, was lodged with 
the United States District Court for the 
Southern District of New York. 

The proposed Consent Decree 
resolves claims of the United States, on 
behalf of the Environmental Protection 
Agency (‘‘EPA’’), under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (‘‘CERCLA’’), 42 U.S.C. 9601 et seq., 
in connection with the Nepera Chemical 
Company Superfund Site in the Town of 
Hamptonburgh, Orange County, New 
York (‘‘Site’’), against Cambrex 
Corporation; Nepera, Inc.; Warner- 
Lambert Company LLC; and Pfizer, Inc. 
The proposed Consent Decree requires 
the defendants to perform the Remedial 
Design/Remedial Action (‘‘RD/RA’’) set 
forth in the Record of Decision (‘‘ROD’’) 
for the Site, including (a) The 
excavation of Site soils within former 
waste lagoons and placement of the 
soils into a biocell, using soil vapor 

extraction and biological degradation 
technologies to reach target cleanup 
levels; (b) backfilling of the excavated 
areas of the Site which are not utilized 
in the construction of the biocell; (c) 
bioremediation of the groundwater 
following the removal of source-area 
soils by the introduction of oxygenating 
compounds to facilitate bioremediation 
through enhancement of the indigenous 
microbial population; and (d) 
implementation of a long-term 
groundwater monitoring program to 
verify that the concentrations and the 
areal extent of the groundwater 
contaminants are declining. The 
estimated cost of the remedy is 
$3,815,000. In addition, the Consent 
Decree requires the defendants to 
reimburse EPA for its past response 
costs in the amount of $495,000. The 
Consent Decree also obligates the 
defendants to pay the United States’ 
future response costs with respect to the 
Site, and to implement institutional 
controls including restrictive covenants 
and an environmental easement to 
ensure non-interference with, and the 
continued effectiveness of, the ROD 
remedy. The proposed Consent Decree 
provides that the defendants are entitled 
to contribution protection as provided 
by Section 113(f)(2) of CERCLA, 42 
U.S.C. 9613(f)(2) for matters addressed 
by the settlement. 

The Department of Justice will receive 
for a period of 30 days from the date of 
this publication comments relating to 
the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and either e- 
mailed to pubcomment- 
ees.enrd@usdoj.gov or mailed to P.O. 
Box 7611, U.S. Department of Justice, 
Washington, DC 20044–7611, and 
should refer to United States v. 
Cambrex Corporation, et al., Civil 
Action No. 08–5815 (RMB), D.J. Ref. 90– 
11–3–09274. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Southern District of 
New York, 86 Chambers Street, New 
York, New York 10007. During the 
public comment period, the proposed 
Consent Decree may also be examined 
on the following Department of Justice 
Web site, http://www.usdoj.gov/enrd/ 
Consent_Decrees.html. A copy of the 
proposed Consent Decree may be 
obtained by mail from the Consent 
Decree Library, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044–7611 or by faxing or e-mailing a 
request to Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax no. 
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(202) 514–0097, phone confirmation 
number (202) 514–1547. In requesting a 
copy of the proposed Consent Decree, 
please enclose a check in the amount of 
$49.00 (25 cents per page reproduction 
cost) payable to the U.S. Treasury. 

Ronald Gluck, 
Assistant Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division. 
[FR Doc. E8–15095 Filed 7–3–08; 8:45 am] 
BILLING CODE 4410–15–P 

DEPARTMENT OF LABOR 

Office of the Secretary 

Submission for OMB Review: 
Comment Request 

July 1, 2008. 
The Department of Labor (DOL) 

hereby announces the submission of the 
following public information collection 
requests (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995 
(Pub. L. 104–13, 44 U.S.C. chapter 35). 
A copy of each ICR, with applicable 
supporting documentation; including 
among other things a description of the 
likely respondents, proposed frequency 
of response, and estimated total burden 
may be obtained from the RegInfo.gov 
Web site at http://www.reginfo.gov/ 
public/do/PRAMain or by contacting 
Darrin King on 202–693–4129 (this is 
not a toll-free number)/e-mail: 
king.darrin@dol.gov. 

Interested parties are encouraged to 
send comments to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the 
Employment and Training 
Administration (ETA), Office of 
Management and Budget, Room 10235, 
Washington, DC 20503, Telephone: 
202–395–7316 / Fax: 202–395–6974 
(these are not toll-free numbers), e-mail: 
OIRA_submission@omb.eop.gov within 
30 days from the date of this publication 
in the Federal Register. In order to 
ensure the appropriate consideration, 
comments should reference the OMB 
Control Number (see below). 

The OMB is particularly interested in 
comments which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 

including the validity of the 
methodology and assumptions used; 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: Employment and Training 
Administration. 

Type of Review: Extension without 
change of a currently approved 
collection. 

Title: Attestation by Employers Using 
Crewmembers for Longshore Activities 
at Locations in the State of Alaska. 

OMB Control Number: 1205–0352. 
Form Number: ETA 9033–A. 
Affected Public: Private Sector— 

Business or other for-profits. 
Estimated Number of Respondents: 

20. 
Estimated Total Annual Burden 

Hours: 60. 
Estimated Total Annual Costs Burden: 

$0. 
Description: The information 

provided on the Form ETA 9033–A by 
employers seeking to use alien 
crewmembers to perform longshore 
activities in the State of Alaska permits 
the Department to meet federal 
responsibilities for program 
administration, management, and 
oversight under § 258 of the 
Immigration and Nationality Act (8 
U.S.C. 1288). For additional 
information, see related notice 
published at 73 FR 12219 on March 6, 
2008. 

Agency: Employment and Training 
Administration. 

Type of Review: Extension without 
change of a currently approved 
collection. 

Title: Workforce Flexibility (Work- 
Flex) Program. 

OMB Control Number: 1205–0432. 
Form Number: None. 
Affected Public: State Governments. 
Estimated Number of Respondents: 5. 
Estimated Total Annual Burden 

Hours: 960. 
Estimated Total Annual Costs Burden: 

$0. 
Description: Governors may request 

waiver authority from the Secretary of 
Labor to waive certain provisions of the 
Workforce Investment Act Title I 
programs. Applications are submitted to 
the ETA National Office on behalf of 
states and local areas to implement 

reforms of State Workforce Investment 
systems. 

Darrin A. King, 
Acting Departmental Clearance Officer. 
[FR Doc. E8–15379 Filed 7–3–08; 8:45 am] 
BILLING CODE 4510–FP–P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice: 08–053] 

Notice of Information Collection 

AGENCY: National Aeronautics and 
Space Administration (NASA). 
ACTION: Notice of information collection. 

SUMMARY: The National Aeronautics and 
Space Administration, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995 (Pub. L. 104–13, 44 U.S.C. 
3506(c)(2)(A)). 
DATES: All comments should be 
submitted within 60 calendar days from 
the date of this publication. 
ADDRESSES: All comments should be 
addressed to Dr. Walter Kit, National 
Aeronautics and Space Administration, 
Washington, DC 20546–0001. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Dr. Walter Kit, NASA 
PRA Officer, NASA Headquarters, 300 E 
Street, SW., JE0000, Washington, DC 
20546, (202) 358–1350, Walter.Kit- 
1@nasa.gov. 

SUPPLEMENTARY INFORMATION: 

I. Abstract 

This information collection, JSC Form 
1625, has to do with operational groups 
at JSC and other NASA centers, NASA 
contractors, subcontractors, and vendors 
to provide descriptions of radioactive 
items used in or supplied for human 
space missions or approved JSC 
projects. The form also provides records 
of accountability, responsibility, 
transfer, location, and disposition of 
these items. 

II. Method of Collection 

The form, which is now available 
electronically, accompanies a physical 
shipment of nuclear materials and 
requires recipients to confirm shipment 
receipt. Converting the form to an 
electronic format and making it 
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available on line has significantly 
reduced the burden of information 
gathering for respondents. 

III. Data 

Title: Radioactive Material Transfer 
Receipt. 

OMB Number: 2700–0007. 
Type of Review: Revision of Currently 

Approved Collection. 
Affected Public: Business or other for- 

profit. 
Estimated Number of Respondents: 

25. 
Estimated Total Annual Burden 

Hours: 10. 
Estimated Total Annual Cost to 

Government: $10,000. 

IV. Request for Comments 

Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of NASA, including 
whether the information collected has 
practical utility; (2) the accuracy of 
NASA’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including automated 
collection techniques or the use of other 
forms of information technology. 

Comments submitted in response to 
this notice will be summarized and 
included in the request for OMB 
approval of this information collection. 
They will also become a matter of 
public record. 

Walter Kit, 
NASA Clearance Officer. 
[FR Doc. E8–15187 Filed 7–3–08; 8:45 am] 
BILLING CODE 7510–13–P 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

SES Performance Review Board 

AGENCY: National Endowment for the 
Arts. 
ACTION: Notice. 

SUMMARY: Notice is hereby given of the 
names of the members of the 
Performance Review Board for the 
National Endowment for the Arts. This 
notice supersedes all previous notices of 
the PRB membership for the Agency. 
DATES: Upon publication. 
FOR FURTHER INFORMATION CONTACT: 
Craig McCord, Director of Human 
Resources, National Endowment for the 
Arts, 1100 Pennsylvania Avenue, NW., 

Room 627, Washington, DC 20506, (202) 
682–5473. 
SUPPLEMENTARY INFORMATION: Sec. 
4314(c)(1) through (5) of Title 5, U.S.C., 
requires each agency to establish, in 
accordance with regulations prescribed 
by the Office of Personnel Management, 
one or more SES Performance Review 
Boards. The Board shall review and 
evaluate the initial appraisal by the 
supervisor of a senior executive’s 
performance, along with any response 
by the senior executive, and make 
recommendations to the appointing 
authority relative to the performance of 
the senior executive. 

The following persons have been 
selected to serve on the Performance 
Review Board for the National 
Endowment for the Arts: 
Eileen B. Mason, Senior Deputy 

Chairman. 
Laurence M. Baden, Deputy Chairman 

for Management and Budget. 
Patrice Walker Powell, Deputy 

Chairman for States, Regions, and 
Local Arts Agencies. 

Ann Guthrie Hingston, Director of the 
Office of Government Affairs. 

Michael R. Burke, Chief Information 
Officer. 

Sunil Iyengar, Director of the Office of 
Research and Analysis. 

Kathleen M. Edwards, 
Director, Administrative Services Office, 
National Endowment for the Arts. 
[FR Doc. E8–15250 Filed 7–3–08; 8:45 am] 
BILLING CODE 7537–01–P 

NATIONAL SCIENCE FOUNDATION 

Proposal Review Panel for Materials 
Research; Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92– 
463 as amended), the National Science 
Foundation announces the following 
meeting: 

Name: Proposal Review Panel for Materials 
Research (DMR) #1203 

Dates and Times: July 23, 2008; 6 p.m.–9 
p.m.; July 24, 2008; 8:15 am–9 p.m.; July 25, 
2008; 8:00 am–3 p.m. 

Place: University of Pennsylvania, 
Philadelphia, PA. 

Type of Meeting: Part-Open. 
Contact Person: Dr. Rama Bansil, Program 

Director, Materials Research Science and 
Engineering Centers Program, Division of 
Materials Research, Room 1065, National 
Science Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230, Telephone (703) 292– 
8562. 

Purpose of Meeting: To provide advice and 
recommendations concerning further support 
of the Nanoscale Science and Engineering 
Center (NSEC). 

Agenda 

Wednesday, July 23, 2008 

6 p.m.–9 p.m. Closed—Briefing of Site 
Visit Panel (La Terrace). 

Thursday, July 24, 2008 

8:15 am–4 p.m. Open—Welcome, 
Institutional Representatives Presentations. 

4 p.m.–5:30 p.m. Closed—Executive 
Session for Site Visit Team. 

5:30 p.m.–7 p.m. Open—Poster Session. 
7 p.m.–9 p.m. Closed—Dinner Meeting of 

Site Visit Panel. 

Friday, July 25, 2008 

8 a.m.–3 p.m. Closed—Executive Session 
and Director’s Response to Feedback, 
Debriefing with NSEC Director and Center 
Leaders. 

Reason for Closing: The work being 
reviewed may include information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries and personal information concerning 
individuals associated with the proposals. 
These matters are exempt under 5 U.S.C. 552 
b(c), (4) and (6) of the Government in the 
Sunshine Act. 

Dated: July 1, 2008. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. E8–15260 Filed 7–3–08; 8:45 am] 
BILLING CODE 7555–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. NRC–2008–0359] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: U.S. Nuclear Regulatory 
Commission (NRC). 
ACTION: Notice of pending NRC action to 
submit an information collection 
request to the Office of Management and 
Budget (OMB) and solicitation of public 
comment. 

SUMMARY: The NRC invites public 
comment about our intention to request 
the OMB’s approval for renewal of an 
existing information collection that is 
summarized below. We are required to 
publish this notice in the Federal 
Register under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 

Information pertaining to the 
requirement to be submitted: 

1. The title of the information 
collection: 10 CFR Part 74—Material 
Control and Accounting of Special 
Nuclear Material. 

2. Current OMB approval number: 
3150–0123. 

3. How often the collection is 
required: Submission is a one-time 
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requirement which has been completed 
by all current licensees. However, 
licensees may submit amendments or 
revisions to the plans as necessary. In 
addition, specified inventory and 
material status reports are required 
annually or semi-annually. Other 
reports are submitted as events occur. 

4. Who is required or asked to report: 
Persons licensed under 10 CFR 70 who 
possess and use certain forms and 
quantities of Special Nuclear Material 
(SNM). 

5. The number of annual respondents: 
19. 

6. The number of hours needed 
annually to complete the requirement or 
request: An annual total of 8,589 hours 
(989 hours for reporting and 7,600 hours 
for recordkeeping). The average annual 
burden per respondent for reporting is 
47 hours. The average annual burden 
per recordkeeping for the 110 record 
keepers is 61 hours. 

7. Abstract: 10 CFR part 74 establishes 
requirements for material control and 
accounting of SNM, and specific 
performance-based regulations for 
licensees authorized to possess, use and 
produce strategic special nuclear 
material, and special nuclear material of 
moderate strategic significance and low 
strategic significance. The information 
is used by the NRC to make licensing 
and regulatory determinations 
concerning material control and 
accounting of special nuclear material 
and to satisfy obligations of the United 
States to the International Atomic 
Energy Agency (IAEA). Submission or 
retention of the information is 
mandatory for persons subject to the 
requirements. 

Submit, by September 5, 2008, 
comments that address the following 
questions: 

1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 

2. Is the burden estimate accurate? 
3. Is there a way to enhance the 

quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques or other forms of 
information technology? 

A copy of the draft supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O–1 F21, Rockville, MD 
20852. OMB clearance requests are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 

home page site for 60 days after the 
signature date of this notice. Comments 
submitted in writing or in electronic 
form will be made available for public 
inspection. Because your comments will 
not be edited to remove any identifying 
or contact information, the NRC 
cautions you against including any 
information in your submission that you 
do not want to be publicly disclosed. 
Comments submitted should reference 
Docket No. NRC–2008–0359. You may 
submit your comments by any of the 
following methods. Electronic 
comments: Go to http:// 
www.regulations.gov and search for 
Docket No. NRC–2008–0359. Mail 
comments to NRC Clearance Officer, 
Margaret A. Janney (T–5 F52), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. Questions 
about the information collection 
requirements may be directed to the 
NRC Clearance Officer, Margaret A. 
Janney (T–5 F52), U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, by telephone at 301– 
415–7245, or by e-mail to 
INFOCOLLECTS.Resource@NRC.GOV. 

Dated at Rockville, Maryland, this 30th day 
of June, 2008. 

For the Nuclear Regulatory Commission. 
Gregory Trussell, 
Acting NRC Clearance Officer, Office of 
Information Services. 
[FR Doc. E8–15279 Filed 7–3–08; 8:45 am] 
BILLING CODE 7590–01–P 

OVERSEAS PRIVATE INVESTMENT 
CORPORATION 

July 17, 2008 Board of Directors 
Meeting 

TIME AND DATE: Thursday, July 17, 2008, 
10 a.m. (Open Portion). 10:15 a.m. 
(Closed Portion). 
PLACE: Offices of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, NW., Washington, DC. 
STATUS: Meeting Open to the Public 
from 10 a.m. to 10:15 a.m. Closed 
portion will commence at 10:15 a.m. 
(approx.) 
MATTERS TO BE CONSIDERED:  
1. President’s Report. 
2. Approval of April 17, 2008 Minutes 

(Open Portion). 
FURTHER MATTERS TO BE CONSIDERED: 
(Closed to the Public 10:15 a.m.) 
1. Report from Audit Committee. 
2. Finance Project—Jordan. 
3. Finance Project—Egypt. 
4. Finance and Insurance Project— The 

Republic of Togo. 
5. Finance Project—Russia. 

6. Finance Project—Global. 
7. Insurance Project—Jordan. 
8. Finance Project—Africa. 
9. Finance Project—Sub-Saharan Africa. 
10. Finance Project—Mexico/Latin 

America. 
11. Finance Project—Asia and the 

Pacific Islands. 
12. Approval of March 21, 2008 Minutes 

(Closed Portion). 
13. Approval of April 17, 2008 Minutes 

(Closed Portion). 
14. Pending Major Projects. 
15. Reports. 
FOR FURTHER INFORMATION CONTACT: 
Information on the meeting may be 
obtained from Connie M. Downs at (202) 
336–8438. 

Dated: July 2, 2008. 
Connie M. Downs, 
Corporate Secretary, Overseas Private 
Investment Corporation. 
[FR Doc. 08–1416 Filed 7–2–08; 12:21 pm] 
BILLING CODE 3210–01–P 

OVERSEAS PRIVATE INVESTMENT 
CORPORATION 

July 15, 2008, Public Hearing 

TIME AND DATE: 2 p.m., Tuesday, July 15, 
2008. 
PLACE: Offices of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, NW., Washington, DC. 
STATUS: Hearing Open to the public at 
2 p.m. 
PURPOSE: Public hearing in conjunction 
with each meeting of OPIC’s Board of 
Directors, to afford an opportunity for 
any person to present views regarding 
the activities of the Corporation. 

Procedures 
Individuals wishing to address the 

hearing orally must provide advance 
notice to OPIC’s Corporate Secretary no 
later than 5 p.m. Monday, July 14, 2008. 
The notice must include the 
individual’s name, title, organization, 
address, and telephone number, and a 
concise summary of the subject matter 
to be presented. 

Oral presentations may not exceed ten 
(10) minutes. The time for individual 
presentations may be reduced 
proportionately, if necessary, to afford 
all participants who have submitted a 
timely request to participate in an 
opportunity to be heard. 

Participants wishing to submit a 
written statement for the record must 
submit a copy of such statement to 
OPIC’s Corporate Secretary no later than 
5 p.m. Monday, July 14, 2008. Such 
statements must be typewritten, double- 
spaced, and may not exceed twenty-five 
(25) pages. 
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1 Form X–17A–5 is the Financial and Operational 
Combined Uniform Single Report (‘‘FOCUS 
Report’’), which is used by brokers and dealers to 
provide certain required information to the 
Commission. 

Upon receipt of the required notice, 
OPIC will prepare an agenda for the 
hearing identifying speakers, setting 
forth the subject on which each 
participant will speak, and the time 
allotted for each presentation. The 
agenda will be available at the hearing. 

A written summary of the hearing will 
be compiled, and such summary will be 
made available, upon written request to 
OPIC’s Corporate Secretary, at the cost 
of reproduction. 
FOR FURTHER INFORMATION CONTACT: 
Information on the hearing may be 
obtained from Connie M. Downs at (202) 
336–8438, via facsimile at (202) 218– 
0136, or via e-mail at 
Connie.Downs@opic.gov. 

Dated: July 2, 2008. 
Connie M. Downs, 
OPIC Corporate Secretary. 
[FR Doc. 08–1417 Filed 7–2–08; 12:21 pm] 
BILLING CODE 3210–01–P 

OFFICE OF PERSONNEL 
MANAGEMENT 

Submission for OMB Review; 
Comment Request for Review of a 
Revised Information Collection: OPM 
Form 1644; Child Care Provider 
Information for the Child Care Subsidy 
Program for Federal Employees: OMB 
No. 3206–0240 

AGENCY: Office of Personnel 
Management. 
ACTION: Notice. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104–13, May 22, 1995), this notice 
announces the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and Budget 
(OMB) a request for review of a revised 
information collection for the OPM 
Form 1644. Approval for the OPM Form 
1644, Child Care Provider Information 
for the Child Care Subsidy Program for 
Federal Employees, is used to verify that 
child care providers are licensed or 
regulated by local or State authorities, as 
appropriate. Section 630 of Public Law 
107–67, which was enacted on 
November 12, 2001, permits Federal 
agencies to use appropriated funds to 
help their lower income employees with 
their costs for child care provided by a 
contractor licensed or regulated by local 
or State authorities, as appropriate. 
Therefore, agencies need to verify that 
child care providers to whom they make 
disbursements in the form of child care 
subsidies meet the statutory 
requirement. 

Approximately 3500 OPM 1644 forms 
will be completed annually. We 

estimate it will take 10 minutes to 
complete the OPM Form 1644. The 
annual estimated burden is 333.3 hours. 

For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606– 
8358, FAX (202) 418–3251 or e-mail to 
mbtoomey@opm.gov. Please be sure to 
include a mailing address with your 
request. 

DATES: Comments on this proposal 
should be received within 30 calendar 
days from the date of this publication. 
ADDRESSES: Send or deliver comments 
to: Marie L’Etoile, Group Manager, 
Work/Life Group, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 7315, Washington, DC 
20415; and Brenda Aguilar, OPM Desk 
Officer, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, NW., Room 
10235, Washington, DC 20503. 
Office of Personnel Management. 
Howard C. Weizmann, 
Deputy Director. 
[FR Doc. E8–15244 Filed 7–3–08; 8:45 am] 
BILLING CODE 6325–39–P 

POSTAL REGULATORY COMMISSION 

[Docket No. PI–2008–3] 

Universal Postal Service Obligation 

AGENCY: Postal Regulatory Commission. 
ACTION: Notice of public hearing. 

SUMMARY: A public hearing has been 
scheduled to receive additional 
testimony on the universal postal 
service obligation. Receipt of this 
testimony will assist the Commission in 
developing a formal report due later this 
year. 
DATES: July 10, 2008. 
ADDRESSES: The hearing will be held in 
the Commission’s hearing room at 901 
New York Avenue, NW., Suite 200, 
Washington, DC 20268–0001. 
FOR FURTHER INFORMATION CONTACT: Ann 
C. Fisher, Postal Regulatory 
Commission, at 202–789–6803 or 
ann.fisher@prc.gov. 

SUPPLEMENTARY INFORMATION: In Order 
No. 71, the Postal Regulatory 
Commission (Commission) established a 
docket to address its responsibility, 
under section 702 of the Postal 
Accountability and Enhancement Act, 
Public Law 109–435, to submit a report 
to the President and the Congress on 
‘‘universal postal service and the postal 
monopoly in the United States * * * 
including the monopoly on the delivery 
of mail and on access to mailboxes.’’ In 

support of this obligation, the 
Commission has undertaken a public 
outreach effort, including regional field 
hearings and a public workshop in 
Washington, DC. The Commission has 
decided to add a public hearing on 
Thursday, July 10, 2008, from 10 a.m. to 
12 p.m. in the Commission’s main 
hearing room. For information on the 
witness list, please consult the 
Commission’s Web site, http:// 
www.prc.gov. 

Steven W. Williams, 
Secretary. 
[FR Doc. E8–15286 Filed 7–3–08; 8:45 am] 
BILLING CODE 7710–FW–P 

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Extension of Existing 
Collection; Comment Request 

Upon Written Request, Copies Available 
From: U.S. Securities and Exchange 
Commission, Office of Investor 
Education and Advocacy, 
Washington, DC 20549–0213. 

Extension: 
Rule 17a–10, OMB Control No. 3235–0122, 

SEC File No. 270–154. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(‘‘Commission’’) is soliciting comments 
on the existing collection of information 
provided for in the following rule: Rule 
17a–10—Report on revenue and 
expenses (17 CFR 240.17a–10) under the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.) (‘‘Exchange Act’’). 
The Commission plans to submit this 
existing collection of information to the 
Office of Management and Budget 
(‘‘OMB’’) for extension and approval. 

Paragraph (a)(1) of Rule 17a–10 
generally requires brokers and dealers 
that are exempted from the requirement 
to file monthly and quarterly reports 
pursuant to paragraph (a) of Exchange 
Act Rule 17a–5 (17 CFR 240.17a–5) to 
file with the Commission the Facing 
Page, a Statement of Income (Loss), and 
balance sheet from Part IIA of Form X– 
17A–5 1 (17 CFR 249.617), and Schedule 
I of Form X–17A–5 not later than 17 
business days after the end of each 
calendar year. 

Paragraph (a)(2) of Rule 17a–10 
requires a broker or dealer subject to 
Rule 17a–5(a) to submit Schedule I of 
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1 17 CFR 270.17f–5. All references to rules 17f– 
5, 17f–7, 17d–1, or 19b–1 in this notice are to 17 
CFR 270.17f–5, 17 CFR 270.17f–7, 17 CFR 270.17d– 
1, and 17 CFR 270.19b–1, respectively. 

2 See section 17(f) of the Investment Company Act 
(15 U.S.C. 80a–17(f)). 

3 This figure is an estimate of the number of new 
funds each year, based on data reported by funds 
in 2007 on Form N–1A and Form N–2 (17 CFR 
274.101). In practice, not all funds will use foreign 
custody managers, and the actual figure may be 
smaller. 

4 This estimate is based on staff research. 

Form X–17A–5 with its Form X–17A–5 
for the calendar quarter ending 
December 31 of each year. 

Paragraph (b) of Rule 17a–10 provides 
that the provisions of paragraph (a) do 
not apply to members of national 
securities exchanges or registered 
national securities associations that 
maintain records containing the 
information required by Form X–17A–5 
and which transmit to the Commission 
copies of the records pursuant to a plan 
which has been declared effective by the 
Commission. 

The primary purpose of Rule 17a–10 
is to obtain the economic and statistical 
data necessary for an ongoing analysis 
of the securities industry. 

As originally adopted in 1968, Rule 
17a–10 required brokers and dealers to 
provide their revenue and expense data 
on a special form. The Rule was 
amended in 1977 to eliminate the form. 
The data previously reported on the 
form is now reported using Form X– 
17A–5 and its supplementary schedules. 

The Commission estimates that 
approximately 500 broker-dealers will 
spend an average of approximately 12 
hours per year complying with Rule 
17a–10. Thus, the total compliance 
burden is estimated to be approximately 
6,000 burden-hours per year. 

Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
estimates of the burden of the proposed 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(d) ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted in 
writing within 60 days of this 
publication. 

Comments should be directed to R. 
Corey Booth, Director/Chief Information 
Officer, Securities and Exchange 
Commission, c/o Shirley Martinson, 
6432 General Green Way, Alexandria, 
VA 22312 or send an e-mail to: 
PRA_Mailbox@sec.gov. 

Dated: June 26, 2008. 

Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15199 Filed 7–3–08; 8:45 am] 

BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Collection; Comment 
Request 

Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Investor 
Education and Advocacy, 
Washington, DC 20549–0213. 

Extension: Rule 17f–5, SEC File No. 270–259, 
OMB Control No. 3235–0269. 

Notice is hereby given that, pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3520), the Securities 
and Exchange Commission 
(‘‘Commission’’) is soliciting comments 
on the collection of information 
summarized below. The Commission 
plans to submit the existing collection 
of information to the Office of 
Management and Budget for extension 
and approval. 

Rule 17f–5 under the Investment 
Company Act of 1940 (15 U.S.C. 80a) 
(‘‘Investment Company Act’’ or ‘‘Act’’) 
governs the custody of the assets of 
registered management investment 
companies (‘‘funds’’) with custodians 
outside the United States.1 Under Rule 
17f–5, the fund’s board of directors must 
find that it is reasonable to rely on each 
delegate it selects to act as the fund’s 
foreign custody manager. The delegate 
must agree to provide written reports 
that notify the board when the fund’s 
assets are placed with a foreign 
custodian and when any material 
change occurs in the fund’s custody 
arrangements. The delegate must agree 
to exercise reasonable care, prudence, 
and diligence, or to adhere to a higher 
standard of care. When the foreign 
custody manager selects an eligible 
foreign custodian, it must determine 
that the fund’s assets will be subject to 
reasonable care if maintained with that 
custodian, and that the written contract 
that governs each custody arrangement 
will provide reasonable care for fund 
assets. The contract must contain 
certain specified provisions or others 
that provide at least equivalent care. 
The foreign custody manager must 
establish a system to monitor the 
contract and the appropriateness of 
continuing to maintain assets with the 
eligible foreign custodian. 

The collection of information 
requirements in rule 17f–5 are intended 
to provide protection for fund assets 
maintained with a foreign bank 
custodian whose use is not authorized 

by statutory provisions that govern fund 
custody arrangements,2 and that is not 
subject to regulation and examination 
by U.S. regulators. The requirement that 
the fund board determine that it is 
reasonable to rely on each delegate is 
intended to ensure that the board 
carefully considers each delegate’s 
qualifications to perform its 
responsibilities. The requirement that 
the delegate provide written reports to 
the board is intended to ensure that the 
delegate notifies the board of important 
developments concerning custody 
arrangements so that the board may 
exercise effective oversight. The 
requirement that the delegate agree to 
exercise reasonable care is intended to 
provide assurances to the fund that the 
delegate will properly perform its 
duties. 

The requirements that the foreign 
custody manager determine that fund 
assets will be subject to reasonable care 
with the eligible foreign custodian and 
under the custody contract, and that 
each contract contain specified 
provisions or equivalent provisions, are 
intended to ensure that the delegate has 
evaluated the level of care provided by 
the custodian, that it weighs the 
adequacy of contractual provisions, and 
that fund assets are protected by 
minimal contractual safeguards. The 
requirement that the foreign custody 
manager establish a monitoring system 
is intended to ensure that the manager 
periodically reviews each custody 
arrangement and takes appropriate 
action if developing custody risks may 
threaten fund assets. 

The Commission’s staff estimates that 
each year, approximately 159 
registrants 3 could be required to make 
an average of one response per registrant 
under rule 17f–5, requiring 
approximately 2 hours of board of 
director time per response, to make the 
necessary findings concerning foreign 
custody managers. The total annual 
burden associated with these 
requirements of the rule would be up to 
approximately 318 hours (159 
registrants × 2 hours per registrant). The 
staff further estimates that during each 
year, approximately 15 global 
custodians 4 would be required to make 
an average of 4 responses per custodian 
concerning the use of foreign custodians 
other than depositories. The staff 
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5 The $164/hour figure for a trust administrator is 
from SIFMA’s Management & Professional Earnings 
in the Securities Industry 2007, modified to account 
for an 1800-hour work-year and multiplied by 5.35 
to account for bonuses, firm size, employee benefits 
and overhead. The $2000/hr board of director time 
is from industry sources. 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

estimates that each response would take 
approximately 262 hours, requiring 
approximately 1048 total hours 
annually per custodian. The total 
annual burden associated with these 
requirements of the rule would be 
approximately 15,720 hours (15 global 
custodians × 1048 hours per custodian). 
Therefore, the total annual burden of all 
collection of information requirements 
of rule 17f–5 is estimated to be up to 
16,038 hours (318 + 15,720). The total 
annual cost of burden hours is estimated 
to be $3,214,080 (318 hours × $2000/ 
hour for board of director’s time, plus 
15,720 hours × $164/hour for a trust 
administrator’s time).5 Compliance with 
the collection of information 
requirements of the rule is necessary to 
obtain the benefit of relying on the 
rule’s permission for funds to maintain 
their assets in foreign custodians. 

The estimate of average burden hours 
is made solely for the purposes of the 
Paperwork Reduction Act. The estimate 
is not derived from a comprehensive or 
even a representative survey or study of 
the costs of Commission rules and 
forms. Compliance with the collection 
of information requirements of the rule 
is necessary to obtain the benefit of 
relying on the rule’s permission for 
funds to maintain their assets in foreign 
custodians. 

Written comments are invited on: (a) 
Whether the collection of information is 
necessary for the proper performance of 
the functions of the Commission, 
including whether the information has 
practical utility; (b) the accuracy of the 
Commission’s estimate of the burden of 
the collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information collected; and (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted in 
writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, c/o Shirley 
Martinson, 6432 General Green Way, 
Alexandria, VA 22312; or send an 
e-mail to: PRA_Mailbox@sec.gov. 

Dated: June 26, 2008. 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15200 Filed 7–3–08; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

Sunshine Act Meeting 

Notice is hereby given, pursuant to 
the provisions of the Government in the 
Sunshine Act, Pub. L. 94–409, that the 
Securities and Exchange Commission 
will hold a Roundtable on Fair Value 
Accounting Standards on Wednesday, 
July 9, 2008 beginning at 9 a.m. 

The Roundtable will take place in the 
Auditorium of the Commission’s 
headquarters at 100 F Street, NE., 
Washington, DC. The Roundtable will 
be open to the public with seating on a 
first-come, first-served basis. Doors will 
open at 8:30 a.m. Visitors will be subject 
to security checks. 

The roundtable will consist of an 
open discussion of the benefits and 
potential challenges associated with 
existing fair value accounting and 
auditing standards and will be 
organized as two panels: The first panel 
will discuss fair value accounting issues 
from the perspective of larger financial 
institutions and the needs of their 
investors; and the second panel will 
discuss the issues from the perspective 
of all public companies, including small 
public companies and the needs of their 
investors. 

For further information, please 
contact the Office of the Secretary at 
(202) 551–5400. 

Dated: July 1, 2008. 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15285 Filed 7–3–08; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 500–1] 

In the Matter of WarpRadio.com, Inc., 
Wireless Frontier Internet, Inc., and 
World Associates, Inc.; Order of 
Suspension of Trading 

July 2, 2008. 
It appears to the Securities and 

Exchange Commission that there is a 
lack of current and accurate information 
concerning the securities of 
WarpRadio.com, Inc. because it has not 
filed any periodic reports since the 
period ended September 30, 2000. 

It appears to the Securities and 
Exchange Commission that there is a 
lack of current and accurate information 
concerning the securities of Wireless 
Frontier Internet, Inc. because it has not 
filed any periodic reports since 
September 30, 2004. 

It appears to the Securities and 
Exchange Commission that there is a 
lack of current and accurate information 
concerning the securities of World 
Associates, Inc. because it has not filed 
any periodic reports since the period 
ended September 30, 2004. 

The Commission is of the opinion that 
the public interest and the protection of 
investors require a suspension of trading 
in the securities of the above-listed 
companies. 

Therefore, it is ordered, pursuant to 
Section 12(k) of the Securities Exchange 
Act of 1934, that trading in the above- 
listed companies is suspended for the 
period from 9:30 a.m. EDT on July 2, 
2008, through 11:59 p.m. EDT on July 
16, 2008. 

By the Commission. 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. 08–1415 Filed 7–2–08; 11:14 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58057; File No. SR–Amex– 
2008–36] 

Self-Regulatory Organizations; 
American Stock Exchange LLC; Order 
Granting Accelerated Approval of 
Proposed Rule Change to List and 
Trade Shares of the MacroShares $100 
Oil Up Trust and the MacroShares $100 
Oil Down Trust 

June 30, 2008. 

I. Introduction 
On May 20, 2008, the American Stock 

Exchange LLC (‘‘Amex’’ or ‘‘Exchange’’), 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to: (1) Amend Amex Rules 1400, 
1401, 1402 and 1405 relating to the 
trading of Paired Trust Shares; and (2) 
list and trade shares (‘‘Shares’’) of the 
MacroShares $100 Oil Up Trust (‘‘Up 
Trust’’) and the MacroShares $100 Oil 
Down Trust (‘‘Down Trust’’) 
(collectively, the ‘‘Trusts’’). The 
proposed rule change was published for 
comment in the Federal Register on 
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3 See Securities Exchange Act Release No. 57925 
(June 5, 2008), 73 FR 33121 (‘‘Notice’’). 

4 Holding Shares are issued by a matched pair of 
trusts (‘‘Holding Trusts’’) in exchange for cash; 
Tradeable Shares are issued by a different pair of 
trusts (‘‘Tradeable Trusts’’) in exchange for the 
deposit of Holding Shares. 

5 The Exchange states that it has been notified 
that the need for the current two-tier trust structure 
set forth in Amex Rule 1400 for Paired Trust Shares 
is no longer necessary as a result of a recent 
interpretation by the staff of the Internal Revenue 
Service relating to the inability to interpose a 
grantor trust to utilize a certain tax reporting form. 

6 In paragraph (b)(i) of Amex Rule 1402, the 
Exchange also proposes to correct an error that was 
inadvertently made when the rule was originally 
adopted by replacing the word ‘‘certificates’’ with 
the word ‘‘shares’’ (consistent with all other 
references to shares in the rules for Paired Trust 
Shares). 

7 The Up MacroShares and the Down 
MacroShares may be issued only in MacroShares 
Units, consisting of 50,000 Up MacroShares issued 
by the Up Trust and 50,000 Down MacroShares 
issued by the Down Trust. 

8 The Applicable Reference Price of Crude Oil is 
defined as the settlement price of the New York 
Mercantile Exchange (‘‘NYMEX’’) division light 
sweet crude oil futures contract of the designated 
maturity, as established and reported by the 
NYMEX on a per barrel basis in U.S. dollars at the 
end of each price determination day. 

9 Each Trust’s quarterly distribution to holders of 
that Trust’s Shares will be made out of the income 
that it holds on deposit after it has deducted an 
appropriate amount for fees, either made or 
received a payment under the income distribution 
agreement, and acquired treasuries with an 
aggregate purchase price equal to the aggregate par 
amount of the outstanding Shares of that Trust on 
that distribution date. On any distribution date, if 
a Trust’s actual fees and expenses exceeds its 
income from the treasuries, there will be a 
corresponding reduction in the underlying value of 
the Trust that will be permanent unless it can be 
made up out of treasury income on future 
distribution dates, net of fees and expenses on those 
distribution dates. 

Each Trust’s final distribution to holders of that 
Trust’s Shares will depend on the payments that it 
is required to make to, or that it is entitled to 
receive from, the other Trust under the settlement 
contracts that are settled in connection with the 
final scheduled termination date, early termination 
date, or redemption date, as the case may be. 

June 11, 2008 for a 15-day comment 
period.3 The Commission received no 
comments on the proposal. This order 
approves the proposed rule change on 
an accelerated basis. 

II. Description of the Proposal 

The Exchange proposes to amend 
Amex Rules 1400, 1401, 1402 and 1405, 
which apply to Paired Trust Shares, to 
accommodate the listing and trading of 
shares of the Up Trust (‘‘Up 
MacroShares’’) and shares of the Down 
Trust (‘‘Down MacroShares’’). In their 
current form, these rules apply to Paired 
Trust Shares that consist of Holding 
Shares and Tradeable Shares.4 

A. Amendments to Amex Rules 1400, 
1401, 1402 and 1405 

The Exchange proposes to amend 
Amex Rules 1400, 1401, 1402 and 1405 
to provide for the listing and trading of 
Paired Trust Shares in the case of a 
series that has only one set of paired 
trusts.5 Under the proposed 
amendments to Amex Rule 1400, the 
term ‘‘Paired Trust Shares’’ refers to: (1) 
Both Holding Shares and any related 
Tradeable Shares; or (2) solely ‘‘Trading 
Shares,’’ which is a new defined term. 
As proposed, Trading Shares has the 
same definition as Holding Shares, 
except that it is not required that a 
majority of Trading Shares be acquired 
and deposited in a related Tradeable 
Trust, as it is with Holding Shares. The 
Exchange proposes conforming changes 
in Amex Rules 1401, 1402 and 1405.6 
The Exchange represents that there are 
no substantive differences between the 
proposed Paired Trust Shares structure 
(i.e., a single set of Trading Trusts that 
issue Trading Shares and hold financial 
instruments) and the current two-tier 
structure (i.e., a set of Tradeable Trusts 
that issue Tradeable Shares and hold 
Holding Shares issued by a set of 
Holding Trusts that invest in financial 
instruments). 

B. Listing and Trading the Shares 

The Up MacroShares and the Down 
MacroShares represent undivided 
beneficial interests in the Up Trust and 
the Down Trust, respectively. The Up 
Trust and the Down Trust would issue 
Up MacroShares and Down 
MacroShares, respectively, on a 
continuous basis on an ongoing basis at 
any time after the closing date only to 
and as directed by authorized 
participants, at the per-Share values of 
those Shares on the business day on 
which a creation order for the Shares is 
delivered to and accepted by the 
administrative agent for both Trusts.7 
The Shares then may be sold by 
authorized participants to the public at 
the prevailing market price. As 
mentioned above, Amex proposes to list 
and trade the Shares pursuant to 
amended Amex Rules 1400, 1401, 1402 
and 1405. 

The assets of each Trust will include 
an income distribution agreement and 
settlement contracts entered into with 
the other Trust. Under the income 
distribution agreement, as of any 
distribution date, each Trust will either: 
(1) Be required to pay all or a portion 
of its available income to the other 
Trust; or (2) be entitled to receive all or 
a portion of the other Trust’s available 
income, based, in each case, on the level 
of the Applicable Reference Price of 
Crude Oil 8 for each day during the 
preceding calculation period. Under 
each settlement contract, in connection 
with the final scheduled termination 
date, an early termination date or any 
redemption date, each Trust will either 
be required to make a final payment out 
of its assets to the other Trust or be 
entitled to receive a final payment from 
the other Trust out of the assets of the 
other Trust, based, in each case, on the 
change in the level of the Applicable 
Reference Price of Crude Oil from its 
starting level on the closing date to its 
ending level on the relevant price 
determination day preceding the final 
scheduled termination date, early 
termination date, or redemption date, as 
the case may be. Each Trust will also 
hold U.S. Treasuries and repurchase 
agreements on U.S. Treasuries 
(collectively, ‘‘treasuries’’) to secure its 

obligations under the income 
distribution agreement and the 
settlement contracts. Each Trust will 
make quarterly distributions of income 
on the treasuries and a final distribution 
of all assets it holds on deposit on the 
final scheduled termination date, an 
early termination date or a redemption 
date.9 Each quarterly and final 
distribution will be based on the value 
of the Applicable Reference Price of 
Crude Oil. 

With respect to the Up Trust, if the 
level of the Applicable Reference Price 
of Crude Oil on any price determination 
day exceeds its starting level on the 
closing date (the date on which the 
Trusts entered into the income 
distribution agreement), the underlying 
value of the Up Trust will increase to 
include all of its assets plus a portion of 
the assets of the paired Down Trust. 
Conversely, if the level of the 
Applicable Reference Price of Crude Oil 
on any price determination day falls 
below its starting level, the Up Trust’s 
underlying value will decrease because 
a portion of its assets will be included 
in the underlying value of the paired 
Down Trust. The underlying value of 
the Up Trust on each price 
determination day represents the 
aggregate amount of the assets in the 
paired Trusts to which the Up Trust 
would be entitled if the settlement 
contracts were settled on that day. 

With respect to the Down Trust, if the 
level of the Applicable Reference Price 
of Crude Oil on any price determination 
day exceeds its starting level on the 
closing date, the underlying value of the 
Down Trust will decrease because a 
portion of its assets will be included in 
the underlying value of the paired Up 
Trust. Conversely, if the level of the 
Applicable Reference Price of Crude Oil 
on any price determination day falls 
below its starting level, the Down 
Trust’s underlying value will increase to 
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10 The IIV calculated during the period following 
the daily opening of trading of the Shares on Amex 
but prior to any trades taking place on the NYMEX 
in the relevant light sweet crude oil futures contract 
will be based on the final price of the futures 
contract on the prior trading day. 

include all of its assets plus a portion of 
the assets of the Up Trust. The 
underlying value of the Down Trust on 
each price determination day represents 
the aggregate amount of the assets in the 
paired Trusts to which the Down Trust 
would be entitled if the settlement 
contracts were settled on that day. 

The Notice and the Registration 
Statements contain more information 
regarding the Shares, the Trusts, the 
Applicable Reference Price of Crude Oil, 
quarterly distributions, final 
distributions, price determination days, 
underlying values, risks, fees and 
expenses, termination triggers, and 
creation and redemption procedures. 

1. Availability of Information Regarding 
the Shares 

a. Intraday Indicative Values 
Throughout each price determination 

day, Amex, acting as the calculation 
agent for each Trust, will calculate and 
disseminate, at least every 15 seconds 
during regular Amex trading hours, 
through the facilities of the 
Consolidated Tape Association 
(‘‘CTA’’), an estimated value (referred to 
as an ‘‘Intraday Indicative Value’’ or 
‘‘IIV’’) of the values per-Share of both 
the Up MacroShares and the Down 
MacroShares. To enable this calculation, 
Amex will receive real time price data 
from the NYMEX through major market 
data vendors for the light sweet crude 
oil futures contract of the designated 
maturity that trades on the NYMEX. 

Because the NYMEX market for the 
light sweet crude oil futures contract 
will be closed for portions of Amex 
trading day, the IIV calculated values 
will become fixed and will not be 
updated at such times that the NYMEX 
contract is not trading.10 Conversely, at 
times when the light sweet crude oil 
futures contract of the designated 
maturity is trading on NYMEX, those 
trades will be used to update the IIV 
values. 

Amex will make available through its 
in-house systems, for use by the 
specialist and market makers, the IIV 
values distributed through the facilities 
of the CTA. This data will also be 
available to Amex surveillance systems 
and personnel for their purposes. 

b. Availability of Other Information and 
Data 

At the end of each price 
determination day, Amex will calculate 
the premium or discount of the 

midpoint of the bid/offer for the Up 
MacroShares at the close on Amex 
relative to the value per share for that 
price determination day, after the latter 
is calculated and provided to Amex by 
the trustee. Amex will also perform the 
same calculation with respect to the 
Down MacroShares. Amex will then 
post these premiums/discounts, together 
with the end-of-day price information 
for the Shares, on its Web site (http:// 
www.amex.com/amextrader). Further, 
Amex will post on its Web site any 
corrections made by NYMEX to the 
Applicable Reference Price of Crude Oil 
that was reported by NYMEX for any 
price determination day. Amex also 
intends to disseminate a variety of data 
with respect to the Shares on a daily 
basis by means of CTA and CQ High 
Speed Lines, including quotation and 
last-sale data information. 

On each price determination day, 
State Street Bank and Trust Company, 
the trustee for the Up Trust and the 
Down Trust, will calculate the value of 
the Up Trust and the Down Trust and 
the per-Share values of the Up 
MacroShares and Down MacroShares, 
based on the Applicable Reference Price 
of Crude Oil established and reported by 
NYMEX. The trustee will then provide 
such values to the administrative agent, 
which will post them on its Web site 
(http://www.macromarkets.com). All 
investors and market participants will 
have access to the administrative agent’s 
Web site at no charge. 

Information regarding secondary 
market prices and volume of the Shares 
will be broadly available on a real-time 
basis throughout the trading day on 
brokers’ computer screens and other 
electronic services. The previous day’s 
closing price and trading volume 
information will be published daily in 
the financial section of newspapers. 

Delayed information on futures 
contracts is often publicly available 
from futures exchanges. Daily 
settlement prices for the oil futures 
contract designated as the Applicable 
Reference Price of Crude Oil for the 
Shares is publicly available on 
NYMEX’s Web site. 

2. Initial and Continued Listing Criteria 
Amex Rule 1402 sets forth initial and 

continued listing criteria applicable to 
Paired Trust Shares. Currently, these 
criteria are applicable to Holding Shares 
and Tradeable Shares. The proposed 
rule change would make them 
applicable to Trading Shares as well. 

A minimum of 150,000 Up 
MacroShares and 150,000 Down 
MacroShares will be required to be 
outstanding at the commencement of 
trading. The Exchange believes that this 

minimum number of outstanding Shares 
at the start of trading is sufficient to 
provide adequate market liquidity, and 
it is the same initial minimum 
requirement that was applicable to the 
Claymore MACROshares Oil Up 
Tradeable Shares and the Claymore 
MACROshares Oil Down Tradeable 
Shares (the first series of Paired Trust 
Shares to be listed and traded on the 
Exchange). The starting level for the 
Applicable Reference Price of Crude Oil 
will be $100 and is based on recent 
prices for a barrel of light sweet crude 
oil. The Exchange will obtain a 
representation on behalf of the Up Trust 
and the Down Trust that the values per- 
Share of the Up MacroShares and Down 
MacroShares, respectively, will be 
calculated daily and will be made 
available to all market participants at 
the same time. The Exchange will 
remove from listing the Up MacroShares 
or the Down MacroShares under the 
following circumstances, pursuant to 
proposed Amex Rule 1402: 

• If following the initial twelve 
month period following the 
commencement of trading of the Shares: 
(1) The Up Trust or the Down Trust has 
more than 60 days remaining until 
termination and there are fewer than 50 
record and/or beneficial holders of Up 
MacroShares or Down MacroShares, 
respectively, for 30 or more consecutive 
trading days; (2) if the Up Trust or the 
Down Trust has fewer than 50,000 Up 
MacroShares or Down MacroShares, 
respectively, issued and outstanding; or 
(3) if the combined market value of all 
Shares issued and outstanding for the 
Up Trust and the Down Trust combined 
is less than $1,000,000; 

• If the intraday level of the 
Applicable Reference Price of Crude Oil 
is no longer calculated or available on 
at least a 15-second delayed basis 
during the time the Shares trade on 
Amex from a source unaffiliated with 
the sponsor, custodian, depositor, Up 
Trading Trust, Down Trading Trust or 
the Exchange that is a major market data 
vendor; 

• If the IIV of each Up Trading Share 
or Down Trading Share, as the case may 
be, is no longer made available on at 
least a 15-second delayed basis by a 
major market data vendor during the 
time the Shares trade on the Exchange; 

• If a replacement benchmark is 
selected for the determination of the 
Applicable Reference Price of Crude Oil, 
unless the Exchange files with the 
Commission a related proposed rule 
change pursuant to Commission Rule 
19b–4 under the Act seeking approval to 
continue trading the Up MacroShares or 
Down MacroShares and such rule 
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11 Trading in the MACRO Tradeable Shares will 
not be halted on Amex, however, simply because 
price data from the NYMEX based on current 
trading is not available outside the normal open 
outcry trading hours of light sweet crude oil futures 
contracts on the NYMEX from 10 a.m. to 2:30 p.m., 
Eastern Time. 

12 In each of these circumstances, the Exchange 
may contact the Commission staff to discuss the 
matter. 

13 See Securities Exchange Act Release No. 29063 
(April 10, 1991), 56 FR 15652 (April 17, 1991) (SR– 
Amex–90–31) at note 9, regarding the Exchange’s 
designation of equity derivative securities as 
eligible for such treatment by means of a new rule 
filing with the Commission. In the instant case, the 
price of the Up MacroShares and the Down 
MacroShares are derivatively based upon, and 
should fluctuate with, the value of the underlying 
settlement contracts held by the Up Trust or the 
Down Trust, as the case may be, which settlement 
contracts: (1) Determine the amount of the aggregate 
assets in the paired Trusts to which each respective 
Trust would be entitled if settlement occurred on 
that day; and (2) have a value that is determined 
by the level of the Applicable Reference Price of 
Crude Oil. Consequently, as with other equity 
derivative securities designated by the Exchange as 
eligible under the terms of Securities Exchange Act 
Release No. 29063 to allow stop and stop limit 
orders to be elected by a quotation, the Exchange 
believes that the derivative pricing relationship to 
which the Shares are subject does not present the 
type of opportunity for manipulation and trading 
abuses in connection with elections of stop orders 
by specialists that the Commission seeks to 
prohibit. 

14 See supra note 7. 
15 On April 17, 2008, the depositor filed with the 

Commission a Registration Statement on Form S– 
1 for both the Up MacroShares (File No. 333– 
150282–01) (‘‘Up Trust Registration Statement’’) 
and the Down MacroShares (File No. 333–150282– 
02) (‘‘Down Trust Registration Statement’’ and 
together with the Up Trust Registration Statement, 
the ‘‘Registration Statements’’). 

change is approved by the Commission; 
or 

• If such other event shall occur or 
condition exists which in the opinion of 
the Exchange makes further dealings on 
the Exchange inadvisable. 

3. Trading Halts 
Prior to the commencement of 

trading, the Exchange will issue an 
Information Circular (described below) 
to members informing them of, among 
other things, Exchange policies 
regarding halts in trading of the Shares. 
First, the Information Circular will 
advise that trading will be halted in the 
event the market volatility trading halt 
parameters set forth in Amex Rule 117 
have been reached. In exercising its 
discretion to halt or suspend trading in 
the Shares, the Exchange may also 
consider other relevant factors and the 
existence of unusual conditions or 
circumstances that may be detrimental 
to the maintenance of a fair and orderly 
market. During any trading halt in the 
Shares, the underlying light sweet crude 
oil futures contracts are expected to 
continue to trade on the NYMEX 
because the NYMEX does not provide 
for trading halts in these contracts. 

In the event that (a) The underlying 
value of each Trust or the per-Share 
values of each of the Up Trading Shares 
or the Down Trading Shares are not 
disseminated daily to all market 
participants at the same time, (b) the 
IIV, updated at least every 15 seconds, 
for the underlying value per Share of the 
Up Trading Shares or the Down Trading 
Shares is no longer being calculated or 
disseminated by a major market data 
vendor during the time the Shares trade 
on Amex, or (c) the price of the NYMEX 
light sweet crude oil futures contract is 
no longer available at least every 15 
seconds from a major market data 
vendor during the time the Shares trade 
on Amex 11 (e.g., due to a temporary 
disruption in connection with either the 
pricing of the light sweet crude oil 
futures contract on the NYMEX or the 
transmission of real time price data from 
the NYMEX), then the Exchange will 
halt trading.12 However, in the case of 
(b) or (c) involving interruption to the 
required dissemination of IIVs or futures 
contract prices, the Exchange may 
consider relevant factors and exercise its 
discretion regarding the halt or 

suspension of trading during the day in 
which the interruption to the 
dissemination of the IIVs or the futures 
contract prices occurs. If the 
interruption to the dissemination of the 
IIVs or the futures contract prices 
persists past the trading day in which it 
occurred, the Exchange will halt trading 
no later than the beginning of the 
trading day following the interruption. 

4. Trading Rules 
The Shares are equity securities 

subject to Amex Rules governing the 
trading of equity securities, including, 
among others, rules governing priority, 
parity and precedence of orders, 
specialist responsibilities and account 
opening and customer suitability (Amex 
Rule 411). The Shares will trade on 
Amex from 9:30 a.m. until either 4 p.m. 
or 4:15 p.m. Eastern Time each business 
day for each series, as specified by the 
Exchange, and will trade in a minimum 
price variation of $0.01 pursuant to 
Amex Rule 127–AEMI. Trading rules 
pertaining to odd-lot trading in Amex 
equities (Amex Rule 205–AEMI) will 
also apply. 

Amex Rule 154–AEMI(c)(ii) provides 
that stop and stop limit orders to buy or 
sell a security the price of which is 
derivatively priced based upon another 
security or index of securities, may be 
elected by a quotation, as set forth in 
subparagraphs (c)(ii)(1)–(4) of Amex 
Rule 154–AEMI . By this rule filing, the 
Exchange is designating the Shares as 
eligible for this treatment.13 In addition, 
Amex Rule 126A–AEMI complies with 
Rule 611 of Regulation NMS, which 
requires, among other things, that the 
Exchange adopt and enforce written 
policies and procedures that are 
reasonably designed to prevent trade- 
throughs of protected quotations. 

Members and member organizations 
will be subject to Commentary .03 to 
Amex Rule 1400 prohibiting such 
member or member organizations from 
entering into the Exchange’s order 
routing system multiple limit orders as 
agent (i.e., customer agency orders). 

5. Information Circular 
Prior to the commencement of 

trading, the Exchange will inform its 
members and member organizations in 
an Information Circular of the special 
characteristics and risks associated with 
trading the Shares. Specifically, the 
Information Circular will discuss the 
following: (1) What the Shares are; (2) 
the procedures for purchases and paired 
optional redemptions of Shares, which 
may only be effected in MacroShares 
Units 14 or multiples thereof by 
Authorized Participants (noting in 
particular that Shares are not 
individually redeemable); (3) prospectus 
delivery requirements that are 
applicable in connection with the 
purchase of newly issued Shares by 
investors; (4) applicable Amex rules; (5) 
dissemination of information regarding 
the underlying value of each Trust and 
the share of that underlying value 
allocable to one Up MacroShare and one 
Down MacroShare; (6) trading 
information; and (7) suitability 
obligations of members with respect to 
recommended transactions to customers 
in the Shares (discussed below). 

In addition, the Information Circular 
will reference that the Shares are subject 
to various fees and expenses described 
in the Registration Statements on Form 
S–1 for the Up MacroShares or the 
Down MacroShares, as applicable.15 
The Information Circular will discuss 
any exemptive, no-action, and 
interpretive relief granted by the 
Commission from any rules under the 
Exchange Act. It will also reference the 
fact that the Commission has no 
jurisdiction over the trading of the 
NYMEX light sweet crude oil futures 
contract. Finally, the Information 
Circular will also advise members that 
the upside gains to investors are capped 
once the price level percentage change 
of the Applicable Reference Price of 
Crude Oil equals or exceeds 100%. 

6. Suitability 
The Exchange, in the Information 

Circular referenced above, will inform 
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16 15 U.S.C. 78f. 
17 In approving this proposed rule change the 

Commission has considered the proposed rule’s 

impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

18 15 U.S.C. 78f(b)(5). 
19 See current Amex Rule 1400(b)(1). 
20 See Securities Exchange Act Release No. 54839 

(November 29, 2006), 71 FR 70804, 70809 
(December 6, 2006) (SR–AMEX–2006–82). 

21 15 U.S.C. 78k–1(a)(1)(C)(iii). 
22 Amex will also post on its Web site any 

corrections made by NYMEX to the Applicable 
Reference Price of Crude Oil that was reported by 
NYMEX for any price determination day. 

members and member organizations of 
the characteristics of the Trusts and the 
Shares and of applicable Exchange 
rules, as well as of the requirements of 
Amex Rule 411 (Duty to Know and 
Approve Customers). 

The Exchange notes that pursuant to 
Amex Rule 411, members and member 
organizations are required in connection 
with recommending transactions in the 
Shares to have a reasonable basis to 
believe that a customer is suitable for 
the particular investment given 
reasonable inquiry concerning the 
customer’s investment objectives, 
financial situation, needs, and any other 
information known by such member. 

7. Surveillance 

The Exchange represents that its 
surveillance procedures are adequate to 
properly monitor the trading of the 
Shares and to deter and detect 
violations of Exchange rules and 
applicable federal securities laws. 
Specifically, Amex will rely on its 
existing surveillance procedures 
applicable to derivative securities 
products, including Paired Trust Shares, 
to monitor trading in the Shares. In 
addition, the Exchange also has a 
general policy prohibiting the 
distribution of material, non-public 
information by its employees. 

The Exchange currently has in place 
a comprehensive surveillance sharing 
agreement with the NYMEX for the 
purpose of providing information in 
connection with trading in, or related to, 
futures contracts traded on the NYMEX 
that will serve as the Applicable 
Reference Price of Crude Oil. This 
agreement supports the surveillance 
responsibilities of the two exchanges, 
including monitoring for fraudulent and 
manipulative practices in the trading of 
the Shares. The Exchange also notes that 
NYMEX is a member of the Intermarket 
Surveillance Group (‘‘ISG’’) and a 
signatory to the existing ISG Agreement, 
as is Amex. Pursuant to the ISG 
Agreement, NYMEX has the obligation 
to provide relevant surveillance 
information in response to a request 
from Amex. 

III. Discussion and Commission’s 
Findings 

The Commission has carefully 
reviewed the proposed rule change and 
finds that it is consistent with the 
requirements of Section 6 of the Act 16 
and the rules and regulations 
thereunder applicable to a national 
securities exchange.17 In particular, the 

Commission finds that the proposal is 
consistent with Section 6(b)(5) of the 
Act,18 which requires, among other 
things, that the Exchange’s rules be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

A. Amendments to Amex Rules 1400, 
1401, 1402 and 1405 

Amex Rule 1400 governs the listing 
and trading of Paired Trust Shares. The 
definition of Paired Trust Shares is 
currently limited to Holding Shares and 
Tradeable Shares.19 Amex proposes to 
broaden the definition of Paired Trust 
Shares to include Trading Shares. The 
structure of Trading Shares differs from 
the structures described under the 
current Amex Rules governing Paired 
Trust Shares in that, for Trading Shares, 
there are no Holding Trusts and there is 
only one set of trusts (i.e., the ‘‘Up 
Trust’’ and the ‘‘Down Trust’’) instead of 
two. The Exchange has represented that 
there are no substantive differences in 
the new structure, which has been 
proposed because of a recent 
interpretation by the staff of the Internal 
Revenue Service that the two-tier 
Holding Shares and Tradeable Shares 
structure is no longer necessary. 

The Commission finds that Amex’s 
proposal contains adequate rules and 
procedures to govern the listing and 
trading of Trading Shares on the 
Exchange. Previously, the Commission 
found that the current rules governing 
the listing and trading of Paired Trust 
Shares are consistent with Section 
6(b)(5) of the Act.20 Given the 
substantial similarities between the 
current and proposed types of Paired 
Trust Shares, the Commission believes 
that including Trading Shares within 
Amex’s existing regime for listing and 
trading Paired Trust Shares is 
appropriate and does not raise any 
regulatory issues. 

The Commission believes that the 
proposal should help to facilitate the 
listing and trading of additional types of 
exchange-traded products that should 
enhance competition among market 
participants, to the benefit of investors 
and the marketplace. In addition, the 
Commission believes that the listing and 
trading criteria for Trading Shares set 

forth in proposed Amex Rule 1400 are 
reasonably designed to protect investors 
and the public interest, as discussed 
herein. 

B. Listing and Trading the Shares 
The Commission finds that the 

proposal to list and trade the Shares on 
the Exchange is consistent with Section 
11A(a)(1)(C)(iii) of the Act,21 which sets 
forth Congress’ finding that it is in the 
public interest and appropriate for the 
protection of investors and the 
maintenance of fair and orderly markets 
to assure the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities. Amex will 
disseminate a variety of data with 
respect to the Shares on a daily basis by 
means of CTA and CQ High Speed 
Lines, including quotation and last-sale 
data information. The Exchange states 
that information regarding secondary 
market prices and volume of the Shares 
will be broadly available on a real-time 
basis throughout the trading day on 
brokers’ computer screens and other 
electronic services, and that the 
previous day’s closing price and trading 
volume information will be published 
daily in the financial section of 
newspapers. Amex will also post the 
premium or discount of the midpoint of 
the bid/offer for the Up MacroShares 
and Down MacroShares at the close on 
Amex relative to the values per Share 
for that price determination day, 
together with the end-of-day price 
information for the Shares, on its Web 
site (http://www.amex.com/ 
amextrader).22 

On each price determination day, the 
per-Share values of the Up MacroShares 
and Down MacroShares, based on the 
Applicable Reference Price of Crude Oil 
established and reported by NYMEX, 
will be calculated and posted on the 
administrative agent’s Web site (http:// 
www.macromarkets.com). All investors 
and market participants will have access 
to the administrative agent’s Web site at 
no charge. 

The Exchange states that delayed 
information on futures contracts often is 
publicly available from futures 
exchanges. Daily settlement prices for 
the oil futures contract designated as the 
Applicable Reference Price of Crude Oil 
for the Shares is publicly available on 
NYMEX’s Web site. 

The Commission believes that the 
proposal to list and trade the Shares is 
reasonably designed to promote fair 
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23 See supra note 15. 
24 15 U.S.C. 78f(b)(5). 
25 See supra note 20. 
26 15 U.S.C. 78s(b)(2). 
27 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 Changes are to the rule text that appears in the 

electronic manual of NSCC found at http:// 
www.nscc.com/legal/. 

3 The Commission has modified the text of the 
summaries prepared by the NSCC. 

disclosure of information that may be 
necessary to price the Shares 
appropriately and to prevent trading 
when a reasonable degree of 
transparency cannot be assured. The 
Commission notes that the Exchange 
will obtain a representation on behalf of 
the Trusts that the per-Share net asset 
values for the Trusts will be calculated 
daily and made available to all market 
participants at the same time. 
Additionally, the Exchange will halt 
trading in the Shares if the value of each 
Trust or the per-share values of each of 
the Up Trading Shares or the Down 
Trading Shares are not disseminated 
daily to all market participants at the 
same time. The Commission also notes 
that, pursuant to proposed Amex Rule 
1402, the Exchange will remove from 
listing the Up MacroShares or the Down 
MacroShares under certain 
circumstances, including if: (1) The 
intraday level of the Applicable 
Reference Price of Crude Oil is no 
longer calculated or available on at least 
a 15-second delayed basis during the 
time the Shares trade on Amex from a 
source unaffiliated with the sponsor, 
custodian, depositor, Up Trading Trust, 
Down Trading Trust or the Exchange 
that is a major market data vendor; or 
(2) the IIV of the Share is no longer 
made available on at least a 15-second 
delayed basis by a major market data 
vendor during the time the shares trade 
on the Exchange. 

The Exchange has represented that 
the Shares are equity securities subject 
to the Exchange’s rules governing the 
trading of equity securities. In support 
of this proposal, the Exchange has made 
the following representations: 

(1) The Exchange’s surveillance 
procedures are adequate to properly 
monitor Exchange trading of the Shares 
and to deter and detect violations of 
Exchange rules and applicable federal 
securities laws. 

(2) Prior to the commencement of 
trading, the Exchange will inform its 
members and Member Organizations an 
Information Circular of the special 
characteristics and risks associated with 
trading the Shares. Specifically, the 
Information Circular will discuss the 
following: (1) What the Shares are; (2) 
the procedures for purchases and paired 
optional redemptions of Shares; (3) 
prospectus delivery requirements that 
are applicable in connection with the 
purchase of newly issued Shares by 
investors; (4) applicable Amex rules; (5) 
dissemination of information regarding 
the underlying value of each Trust and 
the share of that underlying value 
allocable to one Up MacroShare and one 
Down MacroShare; (6) trading 
information; (7) suitability obligations of 

members with respect to recommended 
transactions to customers in the Shares; 
(8) that the Shares are subject to various 
fees and expenses described in the 
Registration Statement on Form S–1 for 
the Up MacroShares or the Down 
MacroShares, as applicable; 23 and (9) 
any exemptive, no-action, and 
interpretive relief granted by the 
Commission from any rules under the 
Act. 

This approval order is based on the 
Exchange’s representations. 

For the foregoing reasons, the 
Commission finds that the proposed 
rule change is consistent with the Act 
and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
with Section 6(b)(5) of the Act.24 

C. Acceleration 

The Commission finds good cause for 
approving the proposed rule change 
before the 30th day after the date of 
publication of notice of filing thereof in 
the Federal Register. The Commission 
notes that the Shares are substantially 
similar to another product previously 
approved for listing and trading on the 
Exchange.25 

Therefore, the Commission finds good 
cause, consistent with Section 19(b)(2) 
of the Act, to approve the proposed rule 
change on an accelerated basis. 

IV. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,26 that the 
proposed rule change (SR–Amex–2008– 
36) be, and it hereby is, approved on an 
accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.27 

Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15206 Filed 7–3–08; 8:45 am] 

BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58053; File No. SR–NSCC– 
2008–03] 

Self-Regulatory Organizations; The 
National Securities Clearing 
Corporation; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change To Support the 
Processing of Instructions for the 
Transfer or Reallocation of Underlying 
Investment Options Within a Variable 
Insurance Contract 

June 26, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 notice is hereby given that on 
June 19, 2008, the National Securities 
Clearing Corporation (‘‘NSCC’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change described in Items 
I, II, and III below, which items have 
been prepared primarily by NSCC. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested parties. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

NSCC proposes to amend its rule in 
order to enhance its insurance services 
to support the processing of instructions 
for the transfer or reallocation of 
underlying investment options within a 
variable insurance contract.2 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements.3 

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The purpose of the proposed rule 

change is to enhance NSCC’s insurance 
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4 IPS also supports processing of non-insurance 
retirement products that may be offered by a broker- 
dealer, in which case the funds transfer 
functionality would support the communication of 
changes in investment options offered within a 
retirement or other benefit program for which a 
broker-dealer is the plan administrator or custodian, 
supporting communications between this broker- 
dealer and with the distributing broker-dealer. 

5 See Securities Exchange Act Release Nos. 51753 
(May 27, 2005), 70 FR 32859 (June 6, 2005) [File 
No. SR–NSCC–2005–02], and 52343 (August 26, 
2005), 70 FR 52461 (September 2, 2005) [File No. 
SR–NSCC–2005–09]. 

6 Variable insurance products are ‘‘securities’’ for 
purposes of federal securities law, the sale of which 
is subject to regulation by the Securities and 
Exchange Commission and the Financial Industry 
Regulatory Authority (‘‘FINRA’’, successor to the 
National Association of Securities Dealers, or 
NASD). In addition, investment options (or 
‘‘funds’’) included within a variable insurance 
contract are typically separate accounts that are, 
absent an exemption, required to register as 
investment companies under the Investment 
Company Act. Fund transfers must therefore also 
comply with relevant provisions of the Investment 
Company Act and the regulations promulgated 
thereunder. 

7 Rule 22c–1 under the Investment Company Act, 
often referred to as the ‘forward pricing rule’, 
requires that orders in investment company shares 
be priced based upon the current net asset value 
(NAV) next computed after receipt of the order to 
buy or redeem shares (17 CFR 270.22c–1(a)). The 
receipt of an order for the purchase or redemption 
of mutual fund shares by a distributing broker- 
dealer, from its customer, is generally deemed 
receipt of the order in investment company shares 
for purposes of Rule 22c–1. This practice is 
generally subject to the provisions of the 
distribution agreement between the fund and the 
distributing broker-dealer. The NSCC funds transfer 
working group has developed a model agreement 
provision that can be adopted by the insurance 
company and the broker-dealer, based on the 
analogous provisions relating to the receipt of 
orders contained in the distribution agreement 
between a mutual fund company and a distributing 
broker-dealer. 

8 15 U.S.C. 78q–1. 

service in order to support the 
processing of instructions for the 
transfer or reallocation of underlying 
investment options within a variable 
insurance contract. Under the proposed 
rule change, the new enhancement will 
be referred to as ‘‘Fund Transfers’’ and 
will be available within NSCC’s current 
In-Force Transactions service of NSCC’s 
Insurance and Retirement Processing 
Service (‘‘IPS,’’ formerly called the 
Insurance Processing Service). NSCC’s 
current IPS provides a centralized 
communication link that connects 
participating insurance companies with 
intermediaries such as broker-dealers, 
banks and insurance agencies that 
distribute their insurance products. The 
current platform supports the exchange 
of information and settlement of monies 
at various points through the insurance 
contract initiation and servicing cycle, 
for both fixed and variable insurance 
products.4 

Development and implementation of 
the new Fund Transfer process is the 
second phase of automating and 
standardizing a broad range of in-force 
policy transactions, starting in 2005 
with ACATS for insurance and 
expanding later to the communication 
of changes in internally registered 
representatives and brokerage account 
numbers.5 The automation of in-force 
policy transactions is consistent with 
the insurance industry’s straight- 
through processing objectives and the 
continued efforts to mainstream 
insurance products with other financial 
products. 

A request for a fund transfer is 
initiated by a distributor of the 
insurance contract, on behalf of the 
contract owner, and transmitted to the 
insurance company. The transaction 
requires validation by both the 
distributor and the insurance company, 
enabling each to review the transaction 
request against its own legal and other 
product and customer rules applicable 
to the transaction. 

Prior to initiating a fund transfer 
request, the distributor generally must 
access current contract information to 
determine if the fund transfer request 
can be made with respect to a particular 

contract, including fund balances held 
under the contract and applicable rules. 
Accordingly, the fund transfer 
functionality includes a real-time 
inquiry and response transaction from 
the distributor to the insurance 
company that allows the insurance 
company to provide a current 
‘‘snapshot’’ of the contract. NSCC’s 
Positions and Values (‘‘POV’’) service 
may also be used in conjunction with 
the fund transfer request. Receipt of the 
current contract information from the 
insurance company permits the 
distributor to review the transfer in light 
of suitability and compliance 
requirements. 

Following the values inquiry and 
response, the distributor initiates a fund 
transfer request transaction with the 
insurance company through NSCC’s 
Fund Transfer functionality. NSCC 
performs industry-defined edits as to 
transaction format and, once the 
transaction passes NSCC edit process, it 
is forwarded to the insurance company. 
The insurance company has the 
opportunity to review the requested 
transfer against its rules and applicable 
suitability and compliance requirements 
and its arrangements with the 
transmitting distributor. The insurance 
company responds back to the 
distributor through NSCC with an 
acceptance or rejection of the fund 
transfer request. This message is 
checked against NSCC’s edits as to 
transaction form and sent to the 
distributor. 

When the fund transfer is successfully 
processed by the insurance company, it 
sends a ‘‘success’’ message through the 
fund transfer functionality to the 
distributor. Alternatively, the insurance 
company may send a failure message to 
the distributor if the requested 
transaction fails (for instance, if a price 
change in an underlying fund results in 
a value that is outside of the amount 
allowed for a transfer, after the request 
is initiated) or send a pending message. 

The fund transfer functionality also 
supports a cancellation transaction to 
allow the distributor to request the 
cancellation of a funds transfer request. 
The insurance company can accept the 
cancellation request, or it can reject it 
(if, for example, the insurance company 
does not allow the cancellation under 
the reject reason code provided by the 
distributor). Additional fund transfer 
functionality may be developed as the 
system is enhanced to accommodate 
distributor and insurance company 
requirements. 

The fund transfer functionality is 
intended to replace current processes 
used by distributors today to request a 
transfer of assets within the insurance 

contract, such as on-line insurance 
company website requests, telephone, 
fax and e-mail. Automation of the 
process will increase efficiency, create 
an automated record of the transaction, 
and facilitate monitoring compliance 
with regulatory requirements.6 By 
centralizing all fund transfer requests 
initiated by registered representatives 
through one application at NSCC, a 
broker-dealer should be better able to 
monitor the activity of its registered 
representatives to assure compliance 
with regulatory requirements. For 
example, to facilitate compliance with 
requirements under Rule 22c–1 of the 
Investment Company Act of 1940 
(‘‘Investment Company Act’’), the fund 
transfer request message from the 
distributor to the insurance company 
must contain mandatory message fields 
for the transaction date and transaction 
time, including the date and time the 
distributing broker-dealer received the 
funds transfer request from its customer. 
Pursuant to arrangements between a 
distributing broker-dealer and the 
insurance company that issued the 
variable contract, the insurance 
company may determine to accept the 
broker-dealer’s receipt of the order from 
its customer as the time the order was 
received for purposes of Rule 22c–1.7 

2. Statutory Basis 
NSCC believes that the proposed rule 

change is consistent with the 
requirements of Section 17A of the Act 8 
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9 15 U.S.C. 78s(b)(3)(A)(iii). 
10 17 CFR 240.19b–4(f)(6). 11 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 57827 

(May 15, 2008), 73 FR 30179 (‘‘Notice’’). 
4 This rule is based on the current NYSE Rule 

401(a). 

and the rules and regulations 
thereunder applicable to NSCC because 
the proposed rule change should 
promote processing efficiencies between 
insurance companies and distributors of 
variable insurance products, thereby 
facilitating the prompt and accurate 
processing of securities transactions. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

NSCC does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments relating to the 
proposed rule change have been 
solicited or received. NSCC will notify 
the Commission of any written 
comments received by NSCC. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective upon filing pursuant to Section 
19(b)(3)(A)(iii) of the Act 9 and Rule 
19b–4(f)(6) 10 thereunder in that it (1) 
Does not significantly affect the 
protection of investors or the public 
interest; (ii) does not impose any 
significant burden on competition; (iii) 
by its terms, does not become operative 
for 30 days after the date from which it 
was filed (June 19, 2008), or such 
shorter time as the Commission may 
designate if consistent with the 
protection of investors and the public 
interest. At any time within sixty days 
of the filing of such rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NSCC–2008–03 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–SCC–2008–03. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of such filings also will be 
available for inspection and copying at 
the principal office of NSCC and on 
NSCC’s Web site, http://www.nscc.com/ 
legal/. All comments received will be 
posted without change; the Commission 
does not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–NSCC–2008–03 and should 
be submitted on or before July 28, 2008. 

For the Commission by the Division of 
Trading and Markets, pursuant to delegated 
authority.11 

Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15251 Filed 7–3–08; 8:45 am] 

BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58034; File No. SR– 
NYSEArca–2008–49] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Order Approving Proposed 
Rule Change To Amend Minor Rule 
Plan and Certain Underlying Rules 

June 26, 2008. 

I. Introduction 

On May 14, 2008, NYSE Arca, Inc. 
(‘‘NYSE Arca’’ or the ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to amend NYSE Arca Rule 10.12 
(Minor Rule Plan) (‘‘MRP’’) and related 
rules that underlie the MRP. The 
proposed rule change was published for 
comment in the Federal Register on 
May 23, 2008.3 The Commission 
received no comments on the proposal. 
This order approves the proposal. 

II. Description of the Proposal 

The Exchange proposed to amend its 
Minor Rule Plan and related rules that 
underlie the MRP, including Rules 
9.2(c) (Customer Records), 11.1 
(Adherence to Law), and 11.18 
(Supervision). 

Rule 9.2(c)—Customer Records 

The Exchange proposed to change 
Rule 9.2(c) by adding the word 
‘‘current,’’ to clarify and reiterate the 
obligation that firms with customer 
accounts must not only keep records of 
their customer accounts, but also keep 
them current. 

Rule 11.1—Adherence to Law and Good 
Business Practices 

The Exchange designated existing 
Rule 11.1 as Rule 11.1(a) and 
substituted the word ‘‘fair’’ in the rule’s 
requirement that certain actions of ‘‘any 
OTP Holder or OTP firm shall at all 
times comply with fair and equitable 
principles of trade’’ by the word ‘‘just.’’ 
The Exchange also proposed new Rule 
11.1(b), which would require all OTP 
Holders and firms, their associated 
persons, and other participants to 
adhere to the principles of good 
business practice in the conduct of their 
business operations.4 Violations of Rule 
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5 See Notice, 73 FR at 30180, for a detailed 
description of these additions. 

6 Rules 6.94(a) and (c) require OTP Holders to 
avoid violations of its trade-through rules and, 
where such violation is unavoidable, to provide 
satisfaction orders. 

7 In approving this proposal, the Commission has 
considered its impact on efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 

8 15 U.S.C. 78f(b)(5). 
9 15 U.S.C. 78f(b)(1) and 78f(b)(6). 
10 15 U.S.C. 78f(b)(7) and 78f(d)(1). 
11 17 CFR 240.19d–1(c)(2). 

12 15 U.S.C. 78s(b)(2). 
13 17 CFR 240.19d–1(c)(2). 
14 17 CFR 200.30–3(a)(12) and 17 CFR 200.30– 

3(a)(44). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

11.1(b) would be eligible for MRP 
disposition. 

Rule 11.18—Supervision 

The current language of Rule 11.18(b) 
provides that only OTP Holders and 
firms for whom the Exchange is the 
Designated Examining Authority 
(‘‘DEA’’) are subject to its supervisory 
requirements. The Exchange proposed 
to amend Rule 11.18 to provide that all 
OTP Holders and firms, regardless of 
DEA, are subject to the Exchange’s 
supervisory requirements. The 
Exchange also proposed to make 
violations of Rule 11.18 eligible for MRP 
disposition. 

Rule 10.12—Minor Rule Plan 

The Exchange proposed to make 
several modifications to its MRP, 
including to: 

• Make several trading and 
recordkeeping rules eligible for MRP 
disposition.5 

• Modify the Recommended Fine 
Schedule in Rule 10.12(k) so that MRP 
fines are based not on the number of 
violations but on the number of times 
the Exchange has imposed one or more 
MRP fines upon an OTP Holder or firm 
for the violation of a particular rule. 

• Enable the Exchange to require that 
violators of Rules 6.94(a) and (c) 6 not 
only pay the MRP fines for their 
violations, but also disgorge any 
quantifiable monetary gains attributable 
to these violations; 

• Allow Exchange enforcement staff, 
as part of an MRP disposition of certain 
supervisory-related offenses, not only to 
impose a monetary fine, but also to 
require the violator to make specified 
changes to its supervisory or other 
compliance procedures; and 

• Enable the Exchange to require 
violators of Rule 2.23 (Registration) to 
remit all the fees that they should have 
paid in connection with registration, in 
addition to any MRP fines. 

III. Discussion 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.7 In particular, the 
Commission believes that the proposed 
rule change relating to both the MRP 

and the related underlying rules is 
consistent with Section 6(b)(5) of the 
Act,8 which requires that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and to perfect 
the mechanism of a free and open 
market and a national market system, 
and, in general, to protect investors and 
the public interest. 

The Commission further believes that 
the proposed changes to the Exchange’s 
MRP are consistent with Sections 6(b)(1) 
and 6(b)(6) of the Act,9 which require 
that the rules of an exchange enforce 
compliance with, and provide 
appropriate discipline for, violations of 
Commission and Exchange rules. In 
addition, because the MRP provides 
procedural rights to contest the fine and 
permits disciplinary proceedings on the 
matter, the Commission believes that 
the MRP, as amended by this proposal, 
provides a fair procedure for the 
disciplining of members and persons 
associated with members, consistent 
with Sections 6(b)(7) and 6(d)(1) of the 
Act.10 Finally, the Commission finds 
that the proposal is consistent with the 
public interest, the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act, as required by 
Rule 19d–1(c)(2) under the Act,11 which 
governs minor rule violation plans. The 
Commission believes that the proposed 
rule change would strengthen the 
Exchange’s ability to carry out its 
oversight and enforcement 
responsibilities as a self-regulatory 
organization in cases where full 
disciplinary proceedings are unsuitable 
in view of the minor nature of the 
particular violation. 

In approving this proposed rule 
change, the Commission in no way 
minimizes the importance of 
compliance with NYSE Arca rules and 
all other rules subject to the imposition 
of fines under the MRP. The 
Commission believes that the violation 
of any self-regulatory organization’s 
rules, as well as Commission rules, is a 
serious matter. However, the Exchange 
provides a reasonable means of 
addressing rule violations that do not 
rise to the level of requiring formal 
disciplinary proceedings, while 
providing greater flexibility in handling 
certain violations. The Commission 
expects that the Exchange would 
continue to conduct surveillance with 
due diligence and make a determination 
based on its findings, on a case-by-case 
basis, whether a fine of more or less 

than the recommended amount is 
appropriate for MRP disposition or 
whether a violation requires formal 
disciplinary action. 

III. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act 12 and Rule 
19d–1(c)(2) under the Act 13 that the 
proposed rule change (SR–NYSEArca– 
2008–49) be, and it hereby is, approved 
and declared effective. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.14 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15197 Filed 7–3–08; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58056; File No. SR– 
NYSEArca–2008–67] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change To Amend Its Schedule of 
Fees and Charges for Exchange 
Services in Order To Extend the 
Current Pilot Program Regarding 
Transaction Fees Charged for Trades 
Executed Through the Intermarket 
Options Linkage 

June 30, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on June 24, 
2008, NYSE Arca, Inc. (‘‘NYSE Arca’’ or 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared substantially by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend its 
Schedule of Fees and Charges for 
Exchange Services in order to extend 
until July 31, 2009 the current pilot 
program regarding transaction fees 
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3 15 U.S.C. 78f(b). 
4 15 U.S.C. 78f(b)(4). 

5 15 U.S.C. 78s(b)(3)(A)(iii). 
6 17 CFR 240.19b–4(f)(6). 
7 15 U.S.C. 78s(b)(3)(A). 
8 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6)(iii) requires the Exchange to give the 
Commission written notice of the Exchange’s intent 
to file the proposed rule change along with a brief 
description and text of the proposed rule change, 
at least five business days prior to the date of filing 
of the proposed rule change, or such shorter time 
as designated by the Commission. The Exchange 
has satisfied the pre-filing requirement. 9 17 CFR 200.30–3(a)(12). 

charged for trades executed through the 
intermarket options linkage (‘‘Linkage’’). 
The text of the proposed rule change is 
available at http://www.nyse.com, the 
Exchange, and the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The purpose of this proposed rule 
change is to extend for one year the 
pilot program establishing an NYSE 
Arca fee for Principal (‘‘P’’) Orders and 
Principal Acting as Agent (‘‘P/A’’) 
Orders executed through Linkage. The 
fee currently is effective for a pilot 
program set to expire on July 31, 2008, 
and this filing would extend the fee 
through July 31, 2009. The fee that 
NYSE Arca charges for P and P/A orders 
is the basic execution fee for trading on 
NYSE Arca. This is the same fee that all 
NYSE Arca Option Trading Permit 
Holders pay for non-customer 
transactions executed on the Exchange. 
The Exchange does not charge for the 
execution of Satisfaction Orders sent 
through Linkage and is not proposing to 
charge for such orders. The Exchange is 
making no substantive changes to the 
operation of the pilot program, other 
than extending the pilot program 
through July 31, 2009. 

2. Statutory Basis 

The Exchange believes that the 
proposal is consistent with Section 6(b) 
of the Act,3 in general, and Section 
6(b)(4),4 in particular, in that it provides 
for the equitable allocation of reasonable 
dues, fees and other charges among its 
members and other persons using its 
facilities for the purpose of executing P 
and P/A orders through Linkage. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Exchange has filed the proposed 
rule change pursuant to Section 
19(b)(3)(A)(iii) of the Act 5 and Rule 
19b–4(f)(6) thereunder.6 Because the 
proposed rule change does not: (i) 
Significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
prior to 30 days from the date on which 
it was filed, or such shorter time as the 
Commission may designate, if 
consistent with the protection of 
investors and the public interest, the 
proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 7 and Rule 19b–4(f)(6) 8 
thereunder. At any time within 60 days 
of the filing of the proposed rule change, 
the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSEArca–2008–67 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSEArca–2008–67. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of such filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEArca–2008–67 and should be 
submitted on or before July 28, 2008. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.9 

Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15213 Filed 7–3–08; 8:45 am] 

BILLING CODE 8010–01–P 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 The Commission approved trading a similar 
product on the Exchange pursuant to unlisted 
trading privileges (‘‘UTP’’) when it approved NYSE 
Arca Equities Rule 8.400. See Securities Exchange 
Act Release No. 55033 (December 29, 2006), 72 FR 
1253 (January 10, 2007) (SR–NYSEArca–2006–75) 
(approving UTP trading of Claymore MACROshares 
Oil Up Tradeable Shares and Claymore 
MACROshares Oil Down Tradeable Shares). The 
Commission also approved those products for 
listing and trading on the American Stock Exchange 
LLC (‘‘Amex’’). See Securities Exchange Act Release 
No. 54839 (November 29, 2006), 71 FR 70804 
(December 6, 2006) (SR–Amex–2006–82). 

4 The Shares are being offered by the Trusts under 
the Securities Act of 1933. On April 17, 2008, the 
depositor filed with the Commission a Registration 
Statement on Form S–1 for both the Up 
MacroShares (File No. 333–150282–01) (‘‘Up Trust 
Registration Statement’’) and the Down 
MacroShares (File No. 333–150282–02) (‘‘Down 
Trust Registration Statement’’ and together with the 
Up Trust Registration Statement, the ‘‘Registration 
Statements’’). 

5 See Securities Exchange Act Release No. 58057 
(June 30, 2008). See also Securities Exchange Act 
Release No. 57925 (June 5, 2008), 73 FR 33121 (SR– 
Amex–2008–36) (‘‘Amex Notice’’). 

6 If trading of the NYMEX division’s light sweet 
crude oil futures contract ceases to occur by open 
outcry and is transferred by NYMEX to an 
electronic platform, a price determination day will 
be based upon trading on such electronic platform. 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58058; File No. SR– 
NYSEArca–2008–65] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing and Order 
Granting Accelerated Approval of 
Proposed Rule Change to Trade 
Shares of the MacroShares Oil Trusts 
Pursuant to Unlisted Trading 
Privileges 

June 30, 2008. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on June 19, 
2008, NYSE Arca, Inc. (‘‘NYSE Arca’’ or 
the ‘‘Exchange’’), through its wholly 
owned subsidiary NYSE Arca Equities, 
Inc. (‘‘NYSE Arca Equities’’ or the 
‘‘Corporation’’), filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been 
substantially prepared by the Exchange. 
This order provides notice of the 
proposed rule change and approves the 
proposal on an accelerated basis. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to trade 
pursuant to unlisted trading privileges 
(‘‘UTP’’) under NYSE Arca Equities Rule 
8.400 (‘‘Paired Trust Shares’’) shares of 
the MacroShares $100 Oil Up Trust 
(‘‘Up Trust’’) and the MacroShares $100 
Oil Down Trust (‘‘Down Trust’’) 
(collectively, the ‘‘Trusts’’). The text of 
the proposed rule change is available at 
the Exchange’s principal office, the 
Commission’s Public Reference Room, 
and http://www.nyse.com. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item III below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to trade 

pursuant to UTP shares of the Up Trust 
(‘‘Up MacroShares’’) and the Down 
Trust (‘‘Down MacroShares’’) 
(collectively, the ‘‘Shares’’) under NYSE 
Arca Equities Rule 8.400.3 The Up 
MacroShares and the Down 
MacroShares will be offered by the Up 
Trust and the Down Trust, respectively, 
established by MACRO Securities 
Depositor LLC, as depositor, under the 
laws of the State of New York. The 
Trusts are not registered with the 
Commission as investment companies.4 
Recently, the Commission approved a 
proposal by Amex to list and trade the 
Shares.5 

(a) Description of the Fund and the 
Trust 

The Up Trust and the Down Trust 
intend to issue Up MacroShares and 
Down MacroShares, respectively, on a 
continuous basis at the direction of 
authorized participants, as described in 
the Amex Notice. The Up MacroShares 
and the Down MacroShares represent 
undivided beneficial interests in the Up 
Trust and the Down Trust, respectively. 
The assets of each Trust will include an 
income distribution agreement and 
settlement contracts entered into with 
the other Trust. Under the income 
distribution agreement, as of any 
distribution date, each Trust will either 
(a) be required to pay all or a portion of 
its available income to the other Trust 
or (b) be entitled to receive all or a 
portion of the other Trust’s available 

income, based, in each case, on the level 
of the Applicable Reference Price of 
Crude Oil (as defined below) for each 
day during the preceding calculation 
period. Under each settlement contract, 
in connection with the final scheduled 
termination date, an early termination 
date or any redemption date, each Trust 
will either (a) be required to make a 
final payment out of its assets to the 
other Trust or (b) be entitled to receive 
a final payment from the other Trust out 
of the assets of the other Trust, based, 
in each case, on the change in the level 
of the Applicable Reference Price of 
Crude Oil from its starting level on the 
closing date to its ending level on the 
relevant price determination day 
preceding the final scheduled 
termination date, early termination date, 
or redemption date, as the case may be. 

Each Trust will also hold U.S. 
Treasuries and repurchase agreements 
on U.S. Treasuries to secure its 
obligations under the income 
distribution agreement and the 
settlement contracts. Each Trust will 
make quarterly distributions of income 
on the treasuries and a final distribution 
of all assets it holds on deposit on the 
final scheduled termination date, an 
early termination date, or a redemption 
date.4 Each quarterly and final 
distribution will be based on the value 
of the Applicable Reference Price of 
Crude Oil, which is defined as the 
settlement price of the NYMEX division 
light sweet crude oil futures contract of 
the designated maturity, as established 
and reported by NYMEX on a per-barrel 
basis in U.S. dollars at the end of each 
price determination day. For this 
purpose, a price determination day 
refers to each day on which trading of 
the light sweet crude oil futures contract 
of the designated maturity occurs by 
open outcry on the trading floor of 
NYMEX.6 The Applicable Reference 
Price of Crude Oil is the reference value 
on the basis of which quarterly and final 
distributions on the Up MacroShares 
and Down MacroShares are calculated. 

With respect to the Up Trust, if the 
level of the Applicable Reference Price 
of Crude Oil on any price determination 
day exceeds its starting level on the 
closing date (the date on which the 
Trusts entered into the income 
distribution agreement), the underlying 
value of the Up Trust will increase to 
include all of its assets plus a portion of 
the assets of the paired Down Trust. 
Conversely, if the level of the 
Applicable Reference Price of Crude Oil 
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7 The IIV calculated during the period following 
the daily opening of trading of the Shares on Amex 
but prior to any trades taking place on the NYMEX 
in the relevant light sweet crude oil futures contract 
will be based on the final price of the futures 
contract on the prior trading day. 

on any price determination day falls 
below its starting level, the Up Trust’s 
underlying value will decrease because 
a portion of its assets will be included 
in the underlying value of the paired 
Down Trust. The underlying value of 
the Up Trust on each price 
determination day represents the 
aggregate amount of the assets in the 
paired Trusts to which the Up Trust 
would be entitled if the settlement 
contracts were settled on that day. 

With respect to the Down Trust, if the 
level of the Applicable Reference Price 
of Crude Oil on any price determination 
day exceeds its starting level on the 
closing date, the underlying value of the 
Down Trust will decrease because a 
portion of its assets will be included in 
the underlying value of the paired Up 
Trust. Conversely, if the level of the 
Applicable Reference Price of Crude Oil 
on any price determination day falls 
below its starting level, the Down 
Trust’s underlying value will increase to 
include all of its assets plus a portion of 
the assets of the paired Up Trust. The 
underlying value of the Down Trust on 
each price determination day represents 
the aggregate amount of the assets in the 
paired Trusts to which the Down Trust 
would be entitled if the settlement 
contracts were settled on that day. 

The Registration Statements for the 
Trusts will provide a detailed 
description of the Shares, the Trusts, the 
Applicable Reference Price of Crude Oil, 
quarterly distributions, final 
distributions, underlying values, risks, 
fees and expenses, termination triggers, 
and creation and redemption 
procedures. 

(b) Availability of Information 
Intraday Indicative Values. According 

to the Amex Notice, throughout each 
price determination day, Amex, acting 
as the calculation agent for each Trust, 
will calculate and disseminate, at least 
every 15 seconds during regular Amex 
trading hours, through the facilities of 
the Consolidated Tape Association 
(‘‘CTA’’), an estimated value (referred to 
as an ‘‘Intraday Indicative Value’’ or 
‘‘IIV’’) for the underlying value per 
Share of both the Up MacroShares and 
the Down MacroShares. To enable this 
calculation, Amex will receive real-time 
price data from the NYMEX through two 
major market data vendors for the light 
sweet crude oil futures contract of the 
designated maturity that trades on the 
NYMEX. 

Because the NYMEX market for the 
light sweet crude oil futures contract 
will be closed for portions of the Amex 
trading day, the IIV calculated values 
will become fixed and will not be 
updated at such times that the NYMEX 

contract is not trading.7 Conversely, at 
times when the light sweet crude oil 
futures contract of the designated 
maturity is trading on NYMEX, those 
trades will be used to update the IIV 
values. 

Availability of Other Information and 
Data. According to the Amex Notice, at 
the end of each price determination day, 
Amex will also calculate the premium 
or discount of the midpoint of the bid/ 
offer for the Up MacroShares at the 
Amex close relative to the underlying 
value of one of those Shares for that 
price determination day, after the latter 
is calculated and provided to Amex by 
the trustee. Amex will also perform the 
same calculation with respect to the 
Down MacroShares. Amex will then 
post these premiums/discounts, together 
with the end-of-day price information 
for the Shares, on its Web site at 
http://www.amex.com/amextrader. 
Further, Amex will post on its Web site 
any corrections made by NYMEX to the 
Applicable Reference Price of Crude Oil 
that was reported by NYMEX for any 
price determination day. Amex also 
intends to disseminate a variety of data 
with respect to the Shares on a daily 
basis by means of CTA and CQ High 
Speed Lines, including quotation and 
last-sale data information. 

On each price determination day, 
State Street Bank and Trust Company, 
the trustee for the Up Trust and the 
Down Trust, will calculate the 
underlying value of the Up Trust and 
the Down Trust and the per-Share 
underlying value of the Up MacroShares 
and the Down MacroShares, based on 
the Applicable Reference Price of Crude 
Oil established and reported by 
NYMEX. The trustee will then provide 
such values to the administrative agent, 
which will post them on its Web site at 
http://www.macromarkets.com. All 
investors and market participants will 
have access to the administrative agent’s 
Web site at no charge. Information 
regarding secondary market prices and 
volume of the Shares will be broadly 
available on a real-time basis throughout 
the trading day on brokers’ computer 
screens and other electronic services. 
The previous day’s closing price and 
trading volume information will be 
published daily in the financial section 
of newspapers. 

(c) Trading Halts 
The Exchange represents that it will 

cease trading the Shares if the listing 

market stops trading the Shares because 
of a regulatory halt similar to a halt 
based on NYSE Arca Equities Rule 7.12. 
Trading in the Shares will also be 
governed by the trading halt provisions 
of NYSE Arca Equities Rule 7.34, 
relating to temporary interruptions in 
the calculation or wide dissemination of 
the IIV or the value of the underlying 
index, as applicable. 

With respect to trading halts, the 
Exchange may consider all relevant 
factors in exercising its discretion to 
halt or suspend trading in the Shares. 
Trading may be halted because of 
market conditions or for reasons that, in 
the view of the Exchange, make trading 
in the Shares inadvisable. These may 
include: (1) The extent to which trading 
is not occurring in the underlying 
securities; or (2) whether other unusual 
conditions or circumstances detrimental 
to the maintenance of a fair and orderly 
market are present. NYSE Arca Equities 
Rule 8.400(d)(2) sets forth 
circumstances under which Shares may 
be halted. 

If the Exchange becomes aware that 
the underlying value per share of the Up 
MacroShares or the Down MacroShares 
is not disseminated to all market 
participants at the same time, it will halt 
trading in the relevant Shares until such 
time as the underlying value per share 
is available to all market participants. 

(d) Trading Rules 
The Exchange deems the Shares to be 

equity securities, thus rendering trading 
in the Shares subject to the Exchange’s 
existing rules governing the trading of 
equity securities. Shares will trade on 
the NYSE Arca Marketplace from 4 a.m. 
to 8 p.m. Eastern Time in accordance 
with NYSE Arca Equities Rule 7.34 
(Opening, Core, and Late Trading 
Sessions). The Exchange has 
appropriate rules to facilitate 
transactions in the Shares during all 
trading sessions. 

(e) Surveillance 
The Exchange intends to utilize its 

existing surveillance procedures 
applicable to derivative securities 
products, including Paired Trust Shares, 
to monitor trading in the Shares. The 
Exchange represents that these 
procedures are adequate to properly 
monitor Exchange trading of the Shares 
in all trading sessions and to deter and 
detect violations of Exchange rules or 
applicable federal securities laws. 

The Exchange’s current trading 
surveillance focuses on detecting 
securities trading outside their normal 
patterns. When such situations are 
detected, surveillance analysis follows 
and investigations are opened, where 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00097 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38486 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

8 For a list of the current members of ISG, see 
http://www.isgportal.org. 

9 Further, the rule provides, with a limited 
exception, that prior to the execution of a 
transaction recommended to a non-institutional 
customer, the ETP Holder shall make reasonable 
efforts to obtain information concerning the 
customer’s financial status, tax status, investment 
objectives, and any other information that the ETP 
Holder believes would be useful to make a 
recommendation. See Securities Exchange Act 
Release No. 54026 (June 21, 2006), 71 FR 36850 
(June 28, 2006) (SR–PCX–2005–115). 

10 15 U.S.C. 78f(b)(5). 11 17 CFR 240.12f–5. 

12 In approving this rule change, the Commission 
notes that it has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

13 15 U.S.C. 78f(b)(5). 

appropriate, to review the behavior of 
all relevant parties for all relevant 
trading violations. 

The Exchange may obtain information 
via the Intermarket Surveillance Group 
(‘‘ISG’’) from other exchanges who are 
members of the ISG.8 

In addition, the Exchange also has a 
general policy prohibiting the 
distribution of material, non-public 
information by its employees. 

(f) Information Bulletin 
Prior to the commencement of 

trading, the Exchange will inform its 
ETP Holders in an Information Bulletin 
(‘‘Bulletin’’) of the special 
characteristics and risks associated with 
trading the Shares, including risks 
inherent with trading the Shares during 
the Opening and Late Trading Sessions 
when the updated IIV is not calculated 
and disseminated. Specifically, the 
Bulletin will discuss the following: (1) 
What the Shares are; (2) the procedures 
for purchases and redemptions of 
Shares in MacroShares Units (and that 
Shares are not individually redeemable); 
(3) NYSE Arca Equities Rule 9.2(a), 
which provides that an ETP Holder, 
before recommending a transaction, 
must have reasonable grounds to believe 
that the recommendation is suitable for 
the customer based on any facts 
disclosed by the customer as to his other 
security holdings and as to his financial 
situation and needs; 9 (4) the 
requirement that ETP Holders deliver a 
prospectus to investors purchasing 
newly issued Shares prior to or 
concurrently with the confirmation of a 
transaction; (5) how information 
regarding the IIV is disseminated; and 
(6) trading information. 

In addition, the Bulletin will 
reference that the Shares are subject to 
various fees and expenses described in 
the Registration Statements. The 
Bulletin will discuss any exemptive, no- 
action, and interpretive relief granted by 
the Commission from any rules under 
the Act. 

2. Statutory Basis 
The proposed rule change is 

consistent with Section 6(b)(5) of the 
Act 10 which requires that the rules of 

the exchange are designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to remove 
impediments to, and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. The Exchange 
believes that the proposed rule change 
will facilitate unlisted trading of an 
additional type of exchange-traded 
product that will enhance competition 
among market participants, to the 
benefit of investors and the marketplace. 
In addition, the listing and trading 
criteria set forth in the Rule 8.400 are 
intended to protect investors and the 
public interest. 

In addition, the proposed rule change 
is consistent with Rule 12f–5 under the 
Act 11 because it deems the Shares to be 
equity securities, thus rendering the 
Shares subject to the Exchange’s rules 
governing the trading of equity 
securities. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number NYSEArca–2008–65 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number NYSEArca–2008–65. This file 

number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
NYSEArca–2008–65 and should be 
submitted on or before July 28, 2008. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of 
Proposed Rule Change 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.12 In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Act,13 in that it is designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general to protect investors and the 
public interest. The Commission 
believes that this proposal should 
benefit investors by increasing 
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14 15 U.S.C. 78l(f). 
15 Section 12(a) of the Act, 15 U.S.C. 78l(a), 

generally prohibits a broker-dealer from trading a 
security on a national securities exchange unless 
the security is registered on that exchange pursuant 
to Section 12 of the Act. Section 12(f) of the Act 
excludes from this restriction trading in any 
security to which an exchange ‘‘extends UTP.’’ 
When an exchange extends UTP to a security, it 
allows its members to trade the security as if it were 
listed and registered on the exchange even though 
it is not so listed and registered. 

16 See supra note 5. 
17 17 CFR 240.12f–5. 
18 15 U.S.C. 78k–1(a)(1)(C)(iii). 19 See supra note 5. 

20 15 U.S.C. 78s(b)(2). 
21 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 Amendment No. 2 replaced and superseded the 

original filing and Amendment No. 1 in their 
entirety. 

competition among markets that trade 
the Shares. 

In addition, the Commission finds 
that proposal is consistent with Section 
12(f) of the Act,14 which permits an 
exchange to trade, pursuant to UTP, a 
security that is listed and registered on 
another exchange.15 The Commission 
notes that it approved the original 
listing and trading of the Shares on 
Amex.16 The Commission also finds that 
the proposal is consistent with Rule 
12f–5 under the Act,17 which provides 
that an exchange shall not extend UTP 
to a security unless the exchange has in 
effect a rule or rules providing for 
transactions in the class or type of 
security to which the exchange extends 
UTP. The Exchange has represented that 
it meets this requirement because it 
deems the Shares to be equity securities, 
thus rendering trading in the Shares 
subject to the Exchange’s existing rules 
governing the trading of equity 
securities. 

The Commission further believes that 
the proposal is consistent with Section 
11A(a)(1)(C)(iii) of the Act,18 which sets 
forth Congress’s finding that it is in the 
public interest and appropriate for the 
protection of investors and the 
maintenance of fair and orderly markets 
to assure the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities. Quotations for 
and last-sale information regarding the 
Shares will be disseminated through the 
facilities of the CTA and Consolidated 
Quote High Speed Lines. Amex will 
disseminate through the facilities of the 
CTA an IIV on a per-share basis at least 
every 15 seconds during regular trading 
hours. Amex will post the premium or 
discount of the midpoint of the bid/ 
offer, together with the end-of-day price 
information, for the Shares on its Web 
site. In addition, the per-Share 
underlying value for the Shares on each 
price determination day will be publicly 
disseminated. 

The Commission also believes that the 
proposal is reasonably designed to 
prevent trading in the Shares when 
transparency is impaired. The Exchange 

represents that it will halt trading in the 
Shares if the listing market institutes a 
regulatory halt in trading in the Shares. 
The Exchange also has represented that 
it would follow the procedures with 
respect to trading halts set forth in 
NYSE Arca Equities Rule 7.34, which 
provides, inter alia, for trading halts in 
certain circumstances when the IIV is 
not being disseminated as anticipated. 
In addition, if the Exchange becomes 
aware that the underlying value per- 
Share of the Up MacroShares or the 
Down MacroShares is not disseminated 
to all market participants at the same 
time, it would halt trading in the 
relevant Shares until such time as the 
underlying value per-Share is available 
to all market participants. 

The Commission notes that, if the 
Shares should be delisted by the listing 
exchange, NYSE Arca would no longer 
have authority to trade the Shares 
pursuant to this order. 

In support of the proposed rule 
change, the Exchange has made the 
following representations: 

1. The Exchange intends to utilize its 
existing surveillance procedures 
applicable to derivative securities 
products, including Paired Trust Shares, 
to monitor trading in the Shares. The 
Exchange represents that these 
procedures are adequate to properly 
monitor Exchange trading of the Shares 
in all trading sessions and to deter and 
detect violations of Exchange rules or 
applicable federal securities laws. 

2. The Exchange will inform its ETP 
Holders in a Bulletin of the special 
characteristics and risks associated with 
trading the Shares, including risks 
inherent with trading the Shares during 
the Opening and Late Trading Sessions 
when the updated IIV is not calculated 
and disseminated. 

3. The Bulletin will reference the 
requirement that ETP Holders deliver a 
prospectus to investors purchasing 
newly issued Shares prior to or 
concurrently with the confirmation of a 
transaction. 

This approval order is based on these 
representations. 

The Commission finds good cause for 
approving this proposed rule change 
prior to the thirtieth day after the 
publication of notice thereof in the 
Federal Register. As noted above, the 
Commission previously found that the 
listing and trading of these Shares on 
Amex is consistent with the Act.19 The 
Commission presently is not aware of 
any issue that would cause it to revisit 
that finding or preclude the trading of 
the Shares on the Exchange pursuant to 
UTP. Therefore, accelerating approval of 

this proposed rule change should 
benefit investors by creating, without 
undue delay, additional competition in 
the market for the Shares. 

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (SR–NYSEArca– 
2008–65), is hereby approved on an 
accelerated basis.20 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.21 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15238 Filed 7–3–08; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58045; File No. SR–Phlx– 
2007–33] 

Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing of Proposed Rule 
Change, as Modified by Amendment 
Nos. 1 Thereto and 2, Relating to 
Margining 

June 26, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (‘‘Act’’ 
or ‘‘Exchange Act’’),1 and Rule 19b–4 2 
thereunder, notice is hereby given that 
on April 5, 2007, the Philadelphia Stock 
Exchange, Inc. (‘‘Phlx’’ or ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III, below, which Items 
have been substantially prepared by 
Phlx. On July 31, 2007, Phlx filed 
Amendment No. 1 to the proposed rule 
change. On May 19, 2008, Phlx filed 
Amendment No. 2 to the proposed rule 
change.3 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Phlx proposes to amend its rules 
to streamline and make more efficient 
its margin rules and procedures by: (1) 
Adding a new section to Rule 721 
(Proper and Adequate Margin) requiring 
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4 The Exchange believes that the portfolio margin 
rules noted herein most likely will be used by Phlx 
clearing firm members for which the Exchange is 
not the designated examining authority (DEA). The 
Phlx does not, at this time, intend to approve 
member firms for which it is the DEA to engage in 
portfolio margining. 

5 Miscellaneous Securities include cross rate 
currencies and cash index participations as defined 
in proposed Rule 722. 

6 See CBOE Rules 12.4 and 12.12, and NYSE 
Rules 431 and 432. With the creation of the 
Financial Industry Regulatory Authority (‘‘FINRA’’) 
through the consolidation of NASD and the member 
regulation, enforcement and arbitration operations 
of the NYSE, NYSE Rules 431 and 432 are now part 
of the FINRA rulebook which currently consists of 
both NASD Rules and certain NYSE Rules that 
FINRA has incorporated (Incorporated NYSE 
Rules). See http://www.finra.org/RulesRegulation/
FINRARules/index.htm. 

7 See Exchange Act Release Nos. 52032 (July 14, 
2005), 70 FR 42118 (July 21, 2005) (SR–CBOE– 
2002–03); and 52031 (July 14, 2005), 70 FR 42130 
(July 21, 2005) (SR–NYSE–2002–19). The Exchange 
notes that the OCC has amended its rules and by- 
laws to accommodate the Pilots. See, e.g., Exchange 
Act Release No. 52030 (July 14, 2005), 70 FR 42405 
(July 22, 2005) (SR–OCC–2003–04) (establishes new 
OCC ‘‘customers’ lien account’’ for customers of 
clearing members that are margined on a portfolio 
risk basis or pursuant to a cross-margining 
arrangement in accordance with exchange rules). 
See also infra note 8. 

8 See Exchange Act Release Nos. 56107 (July 19, 
2007), 72 FR 41377 (July 27, 2007) (SR–NYSE– 
2007–56); 56109 (July 19, 2007), 72 FR 41365 (July 
27, 2007) (SR–CBOE–2007–75); and 56108 (July 19, 
2007), 72 FR 41375 (July 27, 2007) (SR–NASD– 
2007–045) (orders extending the Pilots until July 31, 
2008). See also Exchange Act Release No. 54918 
(December 12, 2006), 71 FR 75790 (December 18, 
2006) (SR–NYSE–2006–13); Exchange Act Release 
No. 54919 (December 12, 2006), 71 FR 75781 
(December 18, 2006) (SR–CBOE 2006–14); and 
Exchange Act Release No. 54125 (July 11, 2006), 71 
FR 40766 (July 18, 2006) (SR–NYSE–2005–93) 
(orders expanding the scope of products eligible for 
portfolio margining). The Exchange could have 
adopted the Pilots and relevant updates piecemeal 
but instead has determined to incorporate them by 
adopting the margin rules of CBOE and NYSE as 
described herein. 

9 See Exchange Act Release Nos. 48355 (August 
22, 2003), 68 FR 50813 (August 22, 2003) (SR–BSE– 
2002–15); and 49260 (February 14, 2004), 69 FR 
8500 (February 24, 2004) (approval, among other 
things, of ISE rule incorporating CBOE and NYSE 
margin rules). The Exchange has, under separate 
cover, submitted a letter seeking an exemption 
under Section 36 of the Act from the rule filing 
procedures of Section 19(b) of the Act with respect 
to changes to the proposed incorporated CBOE and 
NYSE margin rules going forward. See generally 
Exchange Act Release No. 49260. 

each member to indicate in writing to 
the Exchange that such member shall be 
bound by the initial and maintenance 
margin requirements of either the 
Chicago Board Options Exchange 
(‘‘CBOE’’) or New York Stock Exchange 
(‘‘NYSE’’); and (2) eliminating Rules 724 
(Guaranteed Accounts) and 725 (Daily 
Record of Required Margin). The 
Exchange also proposes to significantly 
shorten Rules 723 (Day Trading and 
Prohibition on Free-Riding in Cash 
Accounts) and 722 (Margin Accounts) to 
eliminate redundant language while 
retaining those margin requirements 
that are unique to current Exchange 
margin rules. 

The text of the proposed rule change 
is available on the Exchange’s Web site 
at Phlx’s principal office, the 
Commission’s public reference room, 
and http://www.phlx.com. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Phlx included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Phlx has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The purpose of the proposed rule 

change is to streamline Phlx margin 
rules by requiring member organizations 
to elect in writing that they shall follow 
the margin rules of CBOE or NYSE, 
which should eliminate unnecessary or 
duplicative margin requirements. At the 
same time, the Exchange proposes to 
retain those margin provisions that are 
unique to current Exchange margin 
rules, particularly those pertaining to 
foreign currency options, which only 
trade on Phlx. The proposal will also 
make portfolio margining available to 
Exchange members.4 

The Exchange’s current margin 
requirements are embodied in its Rules 
721 through 725, with the bulk of them 

in Rule 722. The proposal would require 
member organizations to elect, via 
written notice to the Exchange, to use 
and follow the margin rules of either 
CBOE or NYSE as they are in effect from 
time to time (known as the ‘‘elected 
margin rules’’). This would allow the 
Exchange to drastically reduce the 
length of Rule 722 while retaining those 
margin concepts that are not covered by 
the elected margin rules, such as 
Miscellaneous Securities options,5 
currency pairs, and free-riding. Rule 722 
as amended would specifically require 
that once an Exchange member 
organization elects to follow the margin 
rules of either CBOE or NYSE, it shall 
be bound to comply with such elected 
margin rules, as applicable, as though 
they were part of the Exchange’s margin 
rules. 

The election of appropriate margin 
rules enables the Exchange to eliminate 
Rules 724 and 725 because the topics of 
those rules—guaranteed accounts and 
daily record of required margin, 
respectively—are covered in the elected 
margin rules and retention of 724 and 
725 would therefore be duplicative.6 
The Exchange likewise proposes to 
shorten Rule 723 by retaining the 
unique prohibition on free-riding while 
eliminating the duplicative day-trading 
margin language. The language 
proposed to be deleted duplicates 
similar provisions in CBOE Rule 12.3 
and NYSE Rule 431. 

The elected margin rules contain the 
portfolio margin pilot programs that 
were initiated by CBOE and NYSE in 
2005 and are currently codified in their 
margin rules (the ‘‘Pilots’’).7 As stated 
above, the Exchange believes that the 
portfolio margin rules noted herein most 
likely will be used by Phlx clearing firm 
members for which the Exchange is not 

the designated examining authority 
(‘‘DEA’’). 

Whereas current Phlx Rule 722 
requires that margin must be calculated 
using fixed percentages, on a position- 
by-position basis, the Pilots permit a 
broker-dealer to calculate customer 
margin requirements by grouping all 
eligible products in an account(s) based 
on the same index or issuer into a single 
portfolio. Products eligible for 
margining according to the portfolio 
margining methodology of the Pilots 
include listed, broad-based, and market 
index options, index warrants, futures, 
futures options and related exchange- 
traded funds. The Pilots were 
subsequently extended and modified by 
expanding the scope of products eligible 
for portfolio margining to include 
margin equity securities, unlisted 
derivatives, listed options and securities 
futures.8 

This proposal to incorporate CBOE or 
NYSE margin rules is similar to the 
approach used by the International 
Securities Exchange (‘‘ISE’’) and the 
Boston Options Exchange (‘‘BOX’’) 
requiring their members to elect and 
follow CBOE or NYSE margin rules and 
incorporating such rules by reference 
into their own rules.9 The Exchange 
believes that the proposal to have its 
members elect appropriate CBOE or 
NYSE margin rules, in conjunction with 
retaining the needed portions of the 
Exchange’s current margin rules, should 
enable it to maximize and maintain its 
competitive position among options 
exchanges to the benefit of investors. 
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10 15 U.S.C. 78f(b). 
11 15 U.S.C. 78f(b)(5). 12 17 CFR 200.30–3(a)(12). 

2. Statutory Basis 

The Exchange believes that its 
proposal is consistent with Section 6(b) 
of the Act 10 in general, and furthers the 
objectives of Section 6(b)(5) of the Act 11 
in particular, in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general to protect 
investors and the public interest, by 
streamlining its margin rules 
commensurate with industry practice. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change, as amended, 
will impose any burden on competition 
not necessary or appropriate in 
furtherance of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–Phlx–2007–33 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–Phlx–2007–33. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Phlx. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–Phlx–2007–33 and should 
be submitted on or before July 28, 2008. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Florence E. Harmon, 
Acting Secretary. 
[FR Doc. E8–15198 Filed 7–3–08; 8:45 am] 
BILLING CODE 8010–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11264 and # 11265] 

Iowa Disaster Number IA–00015 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 6. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of Iowa (FEMA– 
1763–DR), dated 05/27/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/25/2008 and 
continuing. 

EFFECTIVE DATE: 06/28/2008. 
Physical Loan Application Deadline 

Date: 07/28/2008. 
EIDL Loan Application Deadline Date: 

02/27/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the Presidential disaster declaration 
for the State of Iowa, dated 05/27/2008 
is hereby amended to include the 
following areas as adversely affected by 
the disaster: 
Primary Counties: (Physical Damage 

and Economic Injury Loans): Dallas, 
Davis, Iowa, Lucas, Mitchell, 
Worth. 

Contiguous Counties: (Economic Injury 
Loans Only): Iowa: Wayne. 

Minnesota: Freeborn, Mower. 
Missouri: Schuyler, Scotland. 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15283 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11272] 

Iowa Disaster Number IA–00016 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 1. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Iowa (FEMA—1763—DR), 
dated 05/27/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/25/2008 and 
continuing. 

Effective Date: 06/20/2008. 
Physical Loan Application Deadline 

Date: 07/28/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
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Administration, Processing AND 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of IOWA, 
dated 05/27/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 
Primary Counties: Wapello, Benton, 

Bremer, Cedar, Fremont, Mahaska, 
Cass, Clinton, Decatur, Greene, 
Guthrie, Hamilton, Montgomery, 
Poweshiek, Chickasaw, Warren, 
Allamakee, Fayette, Johnson, Jones, 
Page, Adair, Hancock, Humboldt, 
Kossuth, Madison, Taylor, Webster. 
All other information in the original 

declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

James E. Rivera, 
Acting Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15291 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11311 and # 11312] 

Missouri Disaster # MO–00030 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of Missouri 
(FEMA—1773—DR) , dated 06/28/2008. 

Incident: Severe Storms and Flooding. 
Incident Period: 06/01/2008 and 

continuing. 
Effective Date: 06/28/2008. 
Physical Loan Application Deadline 

Date: 08/27/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/30/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 

President’s major disaster declaration on 
06/28/2008, applications for disaster 
loans may be filed at the address listed 
above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties (Physical Damage and 

Economic Injury Loans): 
Clark, Lewis, Lincoln, Marion, Pike, 

Ralls, Saint Charles. 
Contiguous Counties (Economic Injury 

Loans Only): 
Missouri: Audrain, Franklin, Knox, 

Monroe, Montgomery, Saint Louis, 
Scotland, Shelby, Warren. 

Iowa: Lee, Van Buren. 
Illinois: Adams, Calhoun, Hancock, 

Jersey, Madison, Pike. 
The Interest Rates are: 

Percent 

For Physical Damage: 
Homeowners With Credit 

Available Elsewhere .......... 5.375 
Homeowners Without Credit 

Available Elsewhere .......... 2.687 
Businesses With Credit Avail-

able Elsewhere .................. 8.000 
Other (Including Non-Profit 

Organizations) With Credit 
Available Elsewhere .......... 5.250 

Businesses and Non-Profit 
Organizations Without 
Credit Available Elsewhere 4.000 

For Economic Injury: 
Businesses & Small Agricul-

tural Cooperatives Without 
Credit Available Elsewhere 4.000 

The number assigned to this disaster 
for physical damage is 113116 and for 
economic injury is 113120. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15287 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11295 and # 11296] 

West Virginia Disaster Number WV– 
00009 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 1. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of West Virginia 
(FEMA–1769–DR), dated 06/19/2008. 

Incident: Severe Storms, Tornadoes, 
Flooding, Mudslides, and Landslides. 

Incident Period: 06/03/2008 through 
06/07/2008. 

Effective Date: 06/27/2008. 
Physical Loan Application Deadline 

Date: 08/19/2008. 
EIDL Loan Application Deadline Date: 

03/17/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the Presidential disaster declaration 
for the State of West Virginia, dated 06/ 
19/2008 is hereby amended to include 
the following areas as adversely affected 
by the disaster: 
Primary Counties: (Physical Damage 

and Economic Injury Loans): 
Tucker, Wetzel. 

Contiguous Counties: (Economic Injury 
Loans Only): 

West Virginia: Grant, Marshall. 
Pennsylvania: Greene. 
All other information in the original 

declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15284 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11300 and #11301] 

California Disaster #CA–00086 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Administrative declaration of a disaster 
for the State of California dated 06/25/ 
2008. 

Incident: Butte County—Humboldt & 
Ophir Fires. 

Incident Period: 06/10/2008 and 
continuing. 

EFFECTIVE DATE: June 25, 2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/23/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
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Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s disaster declaration, 
applications for disaster loans may be 
filed at the address listed above or other 
locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Butte. 
Contiguous Counties: California: 

Colusa, Glenn, Plumas, Sutter, 
Tehama, Yuba. 

The Interest Rates are: 

Percent 

Homeowners with Credit Available 
Elsewhere ................................. 5.375 

Homeowners without Credit Avail-
able Elsewhere ......................... 2.687 

Businesses with Credit Available 
Elsewhere ................................. 8.000 

Businesses & Small Agricultural 
Cooperatives without Credit 
Available Elsewhere .................. 4.000 

Other (Including Non-Profit Orga-
nizations) with Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11300 5 and for 
economic injury is 11301 0. 

The State which received an EIDL 
Declaration # is California. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Dated: June 25, 2008. 
Jovita Carranza, 
Acting Administrator. 
[FR Doc. E8–15230 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11308] 

Illinois Disaster # IL–00016 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Illinois (FEMA—1771—DR), 
dated 06/24/2008. 

Incident: Severe Storms and Flooding. 

Incident Period: 06/01/2008 and 
continuing. 

Effective Date: 06/24/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: 
Alan Escobar, Office of Disaster 
Assistance, U.S. Small Business 
Administration, 409 3rd Street, Suite 
6050, Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/24/2008, applications for Private 
Non-Profit organizations that provide 
essential services of a governmental 
nature may file disaster loan 
applications at the address listed above 
or other locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Adams, Calhoun, 

Clark, Coles, Crawford, 
Cumberland, Hancock, Henderson, 
Jasper, Lawrence, Mercer, Pike, 
Rock Island. 

The Interest Rates are: 

Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11308. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15377 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11306 and #11307] 

Illinois Disaster #IL–00015 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of Illinois (FEMA— 
1771—DR), dated 06/25/2008. 

Incident: Severe Storms, and 
Flooding. 

Incident Period: 06/01/2008 and 
continuing. 

Effective Date: 06/25/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/23/2009. 
ADDRESSES: Submit completed loan 
applications to : U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: 
Alan Escobar, Office of Disaster 
Assistance, U.S. Small Business 
Administration, 409 3rd Street, SW., 
Suite 6050, Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/25/2008, applications for disaster 
loans may be filed at the address listed 
above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties (Physical Damage and 

Economic Injury Loans): Adams, 
Clark, Coles, Crawford, 
Cumberland, Douglas, Edgar, 
Hancock, Henderson, Jasper, Lake, 
Lawrence, Mercer, Winnebago. 

Contiguous Counties (Economic Injury 
Loans Only): 

Illinois: Boone, Brown, Champaign, 
Clay, Cook, Dekalb, Effingham, 
Henry, Knox, Mcdonough, 
Mchenry, Moultrie, Ogle, Piatt, 
Pike, Richland, Rock Island, 
Schuyler, Shelby, Stephenson, 
Vermilion, Wabash, Warren. 

Iowa: Des Moines, Lee, Louisa. 
Indiana: Knox, Sullivan, Vermillion , 

Vigo. 
Missouri: Clark, Lewis, Marion. 
Wisconsin: Green, Kenosha, Rock. 
The Interest Rates are: 

Percent 

Homeowners With Credit Avail-
able Elsewhere ......................... 5.375 

Homeowners Without Credit 
Available Elsewhere .................. 2.687 

Businesses With Credit Available 
Elsewhere ................................. 8.000 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses And Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11306B and for 
economic injury is 113070. 

VerDate Aug<31>2005 17:39 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00103 Fmt 4703 Sfmt 4703 E:\FR\FM\07JYN1.SGM 07JYN1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 N
O

T
IC

E
S



38492 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Notices 

(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15382 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11281] 

Indiana Disaster Number IN–00020 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 2. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Indiana (FEMA–1766–DR) 
dated 06/08/2008. 

Incident: Severe Storms, Flooding, 
and Tornadoes. 

Incident Period: 05/30/2008 and 
continuing. 

Effective Date: 06/24/2008. 
Physical Loan Application Deadline 

Date: 08/07/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, Suite 6050, Washington, 
DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of Indiana, 
dated 06/08/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 
Primary Counties: Pike, Washington. 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15224 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11286 and #11287] 

Indiana Disaster Number IN–00019 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 4. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of Indiana (FEMA– 
1766–DR), dated 06/11/2008. 

Incident: Severe Storms, Flooding, 
and Tornadoes. 

Incident Period: 05/30/2008 and 
continuing. 

EFFECTIVE DATE: 06/20/2008. 
Physical Loan Application Deadline 

Date: 08/11/2008. 
EIDL Loan Application Deadline Date: 

03/11/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: M. 
Mitravich, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the Presidential disaster declaration 
for the State of Indiana , dated 06/11/ 
2008 is hereby amended to include the 
following areas as adversely affected by 
the disaster: 
Primary Counties: (Physical Damage 

and Economic Injury Loans): 
Huntington, Pike, Washington 

Jefferson, Lawrence, Ripley Grant. 
Contiguous Counties: (Economic Injury 

Loans Only): 
Indiana: Blackford, Clark, Crawford, 

Floyd, Harrison, Howard, Miami, 
Orange Switzerland, Wabash, 
Whitley. 

Kentucky: Carroll, Trimble. 
All other information in the original 

declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 

Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15228 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11281] 

Indiana Disaster Number IN–00020 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 3. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Indiana, (FEMA–1766–DR), 
dated 06/08/2008. 

Incident: Severe Storms, Flooding, 
and Tornadoes. 

Incident Period: 05/30/2008 and 
continuing. 

Effective Date: 06/24/2008. 
Physical Loan Application Deadline 

Date: 08/07/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, Suite 6050, Washington, 
DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of Indiana, 
dated 06/08/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 
Primary Counties: 

Hancock, Knox, Parke, Putnam. 
All other information in the original 

declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15255 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11281] 

Indiana Disaster Number IN–00020 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 2. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Indiana (FEMA–1766–DR) 
dated 06/08/2008. 

Incident: Severe Storms, Flooding, 
and Tornadoes. 

Incident Period: 05/30/2008 and 
continuing. 

EFFECTIVE DATE: 06/24/2008. 
Physical Loan Application Deadline 

Date: 08/07/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, Suite 6050, Washington, 
DC 20416. 
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SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of Indiana, 
dated 06/08/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 
Primary Counties: Pike, Washington 
All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15276 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11264 and #11265] 

IOWA Disaster Number IA–00015 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 4. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of IOWA (FEMA– 
1763–DR), dated 05/27/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/25/2008 and 
continuing. 

Effective Date: 06/20/2008. 
Physical Loan Application Deadline 

Date: 07/28/2008. 
EIDL Loan Application Deadline Date: 

02/27/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the Presidential disaster declaration 
for the State of IOWA, dated 05/27/2008 
is hereby amended to include the 
following areas as adversely affected by 
the disaster: 
Primary counties: (Physical Damage and 

Economic Injury Loans): Lee, 
Wapello, Hancock, Kossuth, 
Madison, Marshall, Jasper, 
Mahaska, Mills, Monona, 
Chickasaw, Warren, Crawford, 

Contiguous Counties: (Economic Injury 
Loans Only): 

Illinois: Hancock. 
Iowa: Appanoose, Audubon, Carroll, 

Davis, Emmet, Guthrie, Humboldt, 
Ida, Jefferson, Keokuk, Palo Alto, 
Pocahontas Sac, Van Buren, 
Woodbury. 

Minnesota: Faribault, Martin. 
Missouri: Clark. 
Nebraska: Sarpy, Thurston. 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

James E. Rivera, 
Acting Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15233 Filed 7–2–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11272] 

Iowa Disaster Number IA–00016 

AGENCY: U.S. Small Business 
Administration. 

ACTION: Amendment 3. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
The State of Iowa (FEMA–1763–DR), 
Dated 05/27/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/25/2008 and 
continuing. 

Effective Date: 06/24/2008. 
Physical Loan Application Deadline 

Date: 07/28/2008. 

ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 

FOR FURTHER INFORMATION CONTACT: A 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, Suite 6050, Washington, 
DC 20416. 

SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of IOWA, 
dated 05/27/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 

Primary Counties: Carroll, Hardin, 
Harrison, Jackson, Jasper, Keokuk, 
Louisa, Mills, Monona, Polk, Scott, 
Washington. 

All other information in the original 
declaration remains unchanged. 

(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15295 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11293 and #11294] 

Kansas Disaster #KS–00026 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Administrative declaration of a disaster 
for the State of Kansas dated 6/20/2008. 

Incident: Severe Storms and 
Tornadoes. 

Incident Period: 06/11/2008. 
Effective Date: 06/20/2008. 
Physical Loan Application Deadline 

Date: 08/19/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/20/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: M. 
Mitravich, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s disaster declaration, 
applications for disaster loans may be 
filed at the address listed above or other 
locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: 

Dickinson, Riley. 
Contiguous Counties: 

Kansas: Clay, Geary, Marion, 
Marshall, Mcpherson, Morris, 
Ottawa, Pottawatomie, Saline, 
Wabaunsee, Washington. 

The Interest Rates are: 

Percent 

Homeowners With Credit Avail-
able Elsewhere ......................... 5.375 

Homeowners Without Credit 
Available Elsewhere .................. 2.687 

Businesses With Credit Available 
Elsewhere ................................. 8.000 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 
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Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11293 B and for 
economic injury is 11294 0. 

The States which received an EIDL 
Declaration # are Kansas. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Dated: June 20, 2008. 
Jovita Carranza, 
Acting Administrator. 
[FR Doc. E8–15231 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11310] 

Minnesota Disaster #MN–00015 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Minnesota (FEMA–1772– 
DR), dated 06/25/2008. 

Incident: Severe Storms and Flooding. 
Incident Period: 06/07/2008 and 

continuing. 
Effective Date: 06/25/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center 14925 Kingsport 
Road Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: 
Alan Escobar, Office of Disaster 
Assistance, U.S. Small Business 
Administration, 409 3rd Street, Suite 
6050, Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/25/2008, applications for Private 
Non-Profit organizations that provide 
essential services of a governmental 
nature may file disaster loan 
applications at the address listed above 
or other locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 

Primary Counties: Fillmore, Freeborn, 
Houston, Mower. 
The Interest Rates are: 

Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11310. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15378 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11309] 

Missouri Disaster #MO–00029 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Missouri (FEMA–1773–DR), 
dated 06/25/2008. 

Incident: Severe Storms and Flooding. 
Incident Period: 06/01/2008 and 

continuing. 
Effective Date: 06/25/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
ADDRESSES: Submit completed loan 
applications to : U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: 
Alan Escobar, Office of Disaster 
Assistance, U.S. Small Business 
Administration, 409 3rd Street, Suite 
6050, Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/25/2008, applications for Private 
Non-Profit organizations that provide 
essential services of a governmental 
nature may file disaster loan 
applications at the address listed above 
or other locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Andrew, Atchison, 

Buchanan, Cape Girardeau, Clark, 
Holt, Jefferson, Lewis, Lincoln, 
Marion, Mississippi, New Madrid, 
Nodaway, Pemiscot, Perry, Pike, 
Platte, Ralls, Saint Charles, Saint 

Louis, Saint Louis City, Sainte 
Genevieve, Scott. 
The Interest Rates are: 

Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11309. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15380 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11297 and #11298] 

Nebraska Disaster #NE–00020 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of Nebraska 
(FEMA–1770–DR), dated 06/20/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/22/2008 and 
continuing. 

Effective Date: 06/20/2008. 
Physical Loan Application Deadline 

Date: 08/19/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/20/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/20/2008, applications for disaster 
loans may be filed at the address listed 
above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties (Physical Damage and 

Economic Injury Loans): 
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Buffalo, Butler, Colfax, Dawson, 
Douglas, Gage, Hamilton, Jefferson, 
Kearney, Platte, Richardson, Sarpy, 
Saunders. 

Contiguous Counties (Economic Injury 
Loans Only): 

Nebraska: Adams, Boone, Cass, Clay, 
Cuming, Custer, Dodge, Fillmore, 
Franklin, Frontier, Gosper, Hall, 
Harlan, Howard, Johnson, 
Lancaster, Lincoln, Madison, 
Merrick, Nance, Nemaha, Otoe, 
Pawnee, Phelps, Polk, Saline, 
Seward, Sherman, Stanton, Thayer, 
Washington, Webster, York. 

Iowa: Mills, Pottawattamie. 
Kansas: Brown, Doniphan,Marshall, 

Nemaha, Republic,Washington. 
Missouri: Holt, Atchison. 
The Interest Rates are: 
For Physical Damage: 

Percent 

Homeowners With Credit Avail-
able Elsewhere ......................... 5.375 

Homeowners Without Credit 
Available Elsewhere .................. 2.687 

Businesses With Credit Available 
Elsewhere ................................. 8.000 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

For Economic Injury: 

Percent 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 

The number assigned to this disaster 
for physical damage is 11297B and for 
economic injury is 112980. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15232 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11299] 

Nebraska Disaster #NE–00021 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Nebraska (FEMA–1770–DR), 
dated 06/20/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 05/22/2008 and 
continuing.. 

Effective Date: 06/20/2008. 
Physical Loan Application Deadline 

Date: 08/19/2008. 

ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 

FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
06/20/2008, applications for Private 
Non-Profit organizations that provide 
essential services of a governmental 
nature may file disaster loan 
applications at the address listed above 
or other locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 

Primary Counties: Adams, Blaine, 
Boone, Boyd, Brown, Buffalo, Burt, 
Butler, Cass, Chase, Colfax, Cuming, 
Custer, Dawson, Douglas, Fillmore, 
Frontier, Furnas, Gage, Garfield, 
Gosper, Hall, Hamilton, Hayes, Holt, 
Howard, Jefferson, Keya Paha, 
Lancaster, Lincoln, Logan, Loup, 
Mcpherson, Merrick, Nance, Otoe, 
Phelps, Platte, Polk, Red Willow, 
Richardson, Rock, Saline, Sarpy, 
Saunders, Seward, Sherman, Stanton, 
Thayer, Thomas, Thurston, Webster, 
York. 

The Interest Rates are: 

Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11299. 

(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15298 Filed 7–3–08; 8:45 am] 

BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11304 and #11305] 

Texas Disaster #TX–00289 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Administrative declaration of a disaster 
for the State of Texas dated 06/25/2008. 

Incident: Tornado, High Winds and 
Hail. 

Incident Period: 06/15/2008. 
Effective Date: 06/25/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/23/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: 
Alan Escobar, Office of Disaster 
Assistance, U.S. Small Business 
Administration, 409 3rd Street, SW., 
Suite 6050, Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s disaster declaration, 
applications for disaster loans may be 
filed at the address listed above or other 
locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Childress. 
Contiguous Counties: 

Texas: Collingsworth, Cottle, Hall, 
Hardeman. 

Oklahoma: Harmon. 
The Interest Rates are: 

Percent 

Homeowners With Credit Avail-
able Elsewhere ......................... 5.375. 

Homeowners Without Credit 
Available Elsewhere .................. 2.687. 

Businesses With Credit Available 
Elsewhere ................................. 8.000. 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000. 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250. 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000. 

The number assigned to this disaster 
for physical damage is 11304 C and for 
economic injury is 11305 0. 

The States which received an EIDL 
Declaration # are Texas, Oklahoma. 
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(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Jovita Carranza, 
Acting Administrator. 
[FR Doc. E8–15376 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11302 and #11303] 

Vermont Disaster #VT–00007 

AGENCY: Small Business Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Administrative declaration of a disaster 
for the State of Vermont Dated 6/25/ 
2008. 

Incident: Heavy rains and flash 
flooding. 

Incident Period: 06/14/2008 through 
06/17/2008. 

Effective Date: 06/25/2008. 
Physical Loan Application Deadline 

Date: 08/25/2008. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 03/23/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s disaster declaration, 
applications for disaster loans may be 
filed at the address listed above or other 
locally announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Rutland. 
Contiguous Counties: 

New York: Washington. 
Vermont: Addison, Bennington, 

Windsor. 

The Interest Rates are: 

Percent 

Homeowners With Credit Avail-
able Elsewhere ......................... 5.375 

Homeowners Without Credit 
Available Elsewhere .................. 2.687 

Businesses With Credit Available 
Elsewhere ................................. 8.000 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Percent 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11302 B and for 
economic injury is 11303 0. 

The States which received an EIDL 
Declaration # are Vermont, New York. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Dated: June 25, 2008. 
Jovita Carranza, 
Acting Administrator. 
[FR Doc. E8–15194 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #11288 and #11289] 

Wisconsin Disaster Number WI–00013 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 5. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of Wisconsin 
(FEMA–1768–DR), dated 06/14/2008. 

Incident: Severe Storms, Tornadoes, 
and Flooding. 

Incident Period: 06/05/2008 and 
continuing. 

Effective Date: 06/27/2008. 
Physical Loan Application Deadline 

Date: 08/13/2008. 
EIDL Loan Application Deadline Date: 

03/13/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the Presidential disaster declaration 
for the State of WISCONSIN, dated 
06/14/2008 is hereby amended to 
include the following areas as adversely 
affected by the disaster: 
Primary Counties: (Physical Damage 

and Economic Injury Loans): 
Manitowoc. 

Contiguous Counties: (Economic Injury 
Loans Only): 

Wisconsin: Kewaunee. 
All other information in the original 

declaration remains unchanged. 

(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–15261 Filed 7–3–08; 8:45 am] 
BILLING CODE 8025–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Agency Information Collection Activity 
Seeking OMB Approval 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice. 

SUMMARY: The FAA invites public 
comments about our intention to request 
the Office of Management and Budget’s 
(OMB) revision of a current information 
collection. The Federal Register Notice 
with a 60-day comment period soliciting 
comments on the following collection of 
information was published on April 23, 
2008, vol. 73, no. 79, page 21999. Part 
A of Subtitle VII of the Revised Title 49 
U.S.C. authorizes the issuance of 
regulations governing the use of 
navigable airspace. Information is 
collected to determine compliance with 
Federal regulations. 
DATES: Please submit comments by 
August 6, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Carla Mauney at Carla.Mauney@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Federal Aviation Administration (FAA) 
Title: General Operating and Flight 

Rules—FAR 91. 
Type of Request: Extension without 

change of a currently approved 
collection. 

OMB Control Number: 2120–0005. 
Form(s): There are no FAA forms 

associated with this collection. 
Affected Public: An estimated 21,197 

Respondents. 
Frequency: This information is 

collected on occasion. 
Estimated Average Burden per 

Response: Approximately 11 hours per 
response. 

Estimated Annual Burden Hours: An 
estimated 235,164 hours annually. 

Abstract: Part A of Subtitle VII of the 
Revised Title 49 U.S.C. authorizes the 
issuance of regulations governing the 
use of navigable airspace. Information is 
collected to determine compliance with 
Federal regulations. Respondents are 
individual airmen, state or local 
governments, and businesses. 
ADDRESSES: Interested persons are 
invited to submit written comments on 
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the proposed information collection to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. Comments should be addressed 
to Nathan Lesser, Desk Officer, 
Department of Transportation/FAA, and 
sent via electronic mail to 
oira_submission@omb.eop.gov or faxed 
to (202) 395–6974. 

Comments are invited on: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimates of the 
burden of the proposed information 
collection; ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Issued in Washington, DC, on June 26, 
2008. 
Carla Mauney, 
FAA Information Collection Clearance 
Officer, IT Enterprises Business Services 
Division, AES–200. 
[FR Doc. E8–15063 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–13–M 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket ID. FMCSA–2008–0174] 

Qualification of Drivers; Exemption 
Applications; Vision 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of applications for 
exemptions; request for comments. 

SUMMARY: FMCSA announces receipt of 
applications from 19 individuals for 
exemptions from the vision requirement 
in the Federal Motor Carrier Safety 
Regulations. If granted, the exemptions 
would enable these individuals to 
qualify as drivers of commercial motor 
vehicles (CMVs) in interstate commerce 
without meeting the Federal vision 
standard. 

DATES: Comments must be received on 
or before August 6, 2008. 
ADDRESSES: You may submit comments 
bearing the Federal Docket Management 
System (FDMS) Docket ID FMCSA– 
2008–0174 using any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 

on-line instructions for submitting 
comments. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 1200 
New Jersey Avenue, SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. 

• Hand Delivery: West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue, SE., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 

• Fax: 1–202–493–2251. 
Each submission must include the 

Agency name and the docket ID for this 
Notice. Note that DOT posts all 
comments received without change to 
http://www.regulations.gov, including 
any personal information included in a 
comment. Please see the Privacy Act 
heading below. 

Docket: For access to the docket to 
read background documents or 
comments, go to http:// 
www.regulations.gov at any time or 
Room W12–140 on the ground level of 
the West Building, 1200 New Jersey 
Avenue, SE., Washington, DC, between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
FDMS is available 24 hours each day, 
365 days each year. If you want 
acknowledgment that we received your 
comments, please include a self- 
addressed, stamped envelope or 
postcard or print the acknowledgment 
page that appears after submitting 
comments on-line. 

Privacy Act: Anyone may search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or of the person signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19476). This information is also 
available at http://Docketsinfo.dot.gov. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Director, Medical 
Programs, (202) 366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue, SE., Room W64– 
224, Washington, DC 20590–0001. 
Office hours are from 8:30 a.m. to 
5 p.m., Monday through Friday, except 
Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Background 

Under 49 U.S.C. 31136(e) and 31315, 
FMCSA may grant an exemption for a 2- 
year period if it finds ‘‘such exemption 
would likely achieve a level of safety 

that is equivalent to, or greater than, the 
level that would be achieved absent 
such exemption.’’ FMCSA can renew 
exemptions at the end of each 2-year 
period. The 19 individuals listed in this 
notice each have requested an 
exemption from the vision requirement 
in 49 CFR 391.41(b)(10), which applies 
to drivers of CMVs in interstate 
commerce. Accordingly, the Agency 
will evaluate the qualifications of each 
applicant to determine whether granting 
the exemption will achieve the required 
level of safety mandated by statute. 

Qualifications of Applicants 

Gary R. Andersen 

Mr. Andersen, age 45, has had 
amblyopia in his left eye since birth. 
The best corrected visual acuity in his 
right eye is 20/20 and in the left, 20/100. 
Following an examination in 2008, his 
optometrist noted, ‘‘It is my opinion that 
he does have sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Andersen reported that he has driven 
straight trucks for 5 years, accumulating 
250,000 miles, and tractor-trailer 
combinations for 10 years, accumulating 
1.2 million miles. He holds a Class A 
Commercial Driver’s License (CDL) from 
Nebraska. His driving record for the last 
3 years shows no crashes and no 
convictions for moving violations in a 
CMV. 

Mitchell L. Carman 

Mr. Carman, 47, has loss of vision in 
his left eye due to ocular trauma 
sustained as a child. The visual acuity 
in his right eye is 20/15 and in the left, 
light perception. Following an 
examination in 2007 his optometrist 
noted, ‘‘In my opinion Mr. Carman has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Carman reported that he 
has driven straight trucks for 4 years, 
accumulating 40,000 miles, and tractor- 
trailer combinations for 27 years, 
accumulating 1.1 million miles. He 
holds a Class A CDL from Oklahoma. 
His driving record for the last 3 years 
shows no crashes and no convictions for 
moving violations in a CMV. 

Ivory Davis 

Mr. Davis, 68, has had amblyopia in 
his right eye since childhood. The best 
corrected visual acuity in his right eye 
is count-finger vision and in the left, 20/ 
25. Following an examination in 2008, 
his optometrist noted, ‘‘Mr. Davis does 
have the visual abilities to drive 
commercial vehicles safely.’’ Mr. Davis 
reported that he has driven straight 
trucks for 50 years, accumulating 2 
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million miles. He holds a Class A CDL 
from Maryland. His driving record for 
the last 3 years shows no crashes and no 
convictions for moving violations in a 
CMV. 

William S. Edginton 
Mr. Edginton, 79, has loss of vision in 

his right eye due to a macular hole in 
the retina since 1998. The best corrected 
visual acuity in his right eye is 20/300 
and in the left, 20/20. Following an 
examination in 2008, his optometrist 
noted, ‘‘It is my medical opinion that 
Mr. Edginton has sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Edginton reported that he has driven 
straight trucks for 40 years, 
accumulating 2 million miles, and 
tractor-trailer combinations for 30 years, 
accumulating 1.2 million miles. He 
holds a Class A CDL from Idaho. His 
driving record for the last 3 years shows 
no crashes and no convictions for 
moving violations in a CMV. 

Lucious J. Erwin 
Mr. Erwin, 53, has had glaucoma in 

his right eye due to a traumatic injury 
sustained as a child. The best corrected 
visual acuity in his right eye is light 
perception and in the left, 20/25. 
Following an examination in 2008, his 
optometrist noted, ‘‘Based upon this 
medical evaluation and my professional 
opinion, Mr. Erwin has shown an 
exemplary driving record and has 
sufficient central and peripheral vision 
to operate a commercial vehicle and can 
recognize the colors of traffic control 
signs and devices.’’ Mr. Erwin reported 
that he has driven tractor-trailer 
combinations for 31 years, accumulating 
2.5 million miles. He holds a Class A 
CDL from Texas. His driving record for 
the last 3 years shows one crash; he was 
cited for careless maneuvering; with no 
other vehicles involved, and no 
convictions for moving violations in a 
CMV. 

James M. Fairman 
Mr. Fairman, 62, has had amblyopia 

in his left eye since childhood. The best 
corrected visual acuity in his right eye 
is 20/20 and in the left, 20/80. 
Following an examination in 2008, his 
ophthalmologist noted, ‘‘In my opinion, 
James has sufficient vision in his right 
eye to perform the tasks required to 
operate a commercial vehicle.’’ Mr. 
Fairman reported that he has driven 
straight trucks for 3 years, accumulating 
150,000 miles, and tractor-trailer 
combinations for 36 years, accumulating 
2.5 million miles. He holds a Class A 
CDL from New Jersey. His driving 
record for the last 3 years shows no 

crashes and no convictions for moving 
violations in a CMV. 

Kelly L. Foster 
Mr. Foster, 41, has optic nerve 

damage in his left eye due to a traumatic 
injury sustained as a child. The best 
corrected visual acuity in his right eye 
is 20/20 and in the left, 20/200. 
Following an examination in 2008, his 
optometrist noted, ‘‘My opinion is that 
Kelly, defiantly has sufficient vision to 
perform any visual tasks required to 
operate a commercial vehicle.’’ Mr. 
Foster reported that he has driven 
straight trucks for 8 years, accumulating 
140,000 miles, and tractor-trailer 
combinations for 6 years, accumulating 
510,000 miles. He holds a Class A CDL 
from Utah. His driving record for the 
last 3 years shows no crashes and no 
convictions for moving violations in a 
CMV. 

Donald G. Fuechslin 
Mr. Fuechslin, 55, has had a 

prosthetic right eye since 1985. The best 
corrected visual acuity in his left eye is 
20/15. Following an examination in 
2008, his optometrist noted, ‘‘It is my 
professional opinion that Mr. Fuechslin 
has sufficient vision to drive a 
commercial truck without risk to 
himself or any else.’’ Mr. Fuechslin 
reported that he has driven straight 
trucks for 28 years, accumulating 
139,636 miles. He holds a Class C 
operator’s license from Pennsylvania. 
His driving record for the last 3 years 
shows no crashes and no convictions for 
moving violations in a CMV. 

Donald W. Garner 
Mr. Garner, 61, has loss of vision in 

his left eye due to a traumatic injury 
sustained at age 20. The best corrected 
visual acuity in his right eye is 20/20 
and in the left, light perception. 
Following an examination in 2008, his 
optometrist noted, ‘‘In regards to the fact 
that he has been a commercial truck 
driver for many years, it is my medical 
opinion that from a vision standpoint he 
is capable to drive a commercial vehicle 
as his right eye is normal and has good 
vision.’’ Mr. Garner reported that he has 
driven tractor-trailer combinations for 
40 years, accumulating 6 million miles. 
He holds a Class D operator’s license 
from Alabama. His driving record for 
the last 3 years shows no crashes and 
one conviction for a moving violation, 
speeding in a CMV. He exceeded the 
speed limit by 8 mph. 

Gary J. Hambrick 
Mr. Hambrick, 52, has loss of vision 

in his right eye due to a traumatic injury 
sustained as a child. The best corrected 

visual acuity in his right eye is 20/200 
and in the left, 20/20. Following an 
examination in 2008, his optometrist 
noted, ‘‘This is to certify that I have 
carefully examined Mr. Gary Hambrick, 
and in my professional opinion, find 
him to have sufficient vision to perform 
the driving tasks required to operate a 
commercial vehicle.’’ Mr. Hambrick 
reported that he has driven straight 
trucks for 7 years, accumulating 145,600 
miles, tractor-trailer combinations for 13 
years, accumulating 296,400 miles, and 
buses for 7 years, accumulating 73,500. 
He holds a Class A CDL from Georgia. 
His driving record for the last 3 years 
shows no crashes and no convictions for 
moving violations in a CMV. 

Franklin D. Jones 
Mr. Jones, 65, has complete loss of 

vision in his left eye due to a retinal 
detachment sustained as a child. The 
best corrected visual acuity in his right 
eye is 20/20. Following an examination 
in 2008, his optometrist noted, ‘‘In my 
opinion. Mr. Jones has sufficient vision 
to operate a commercial vehicle.’’ Mr. 
Jones reported that he has driven 
tractor-trailer combinations for 32 years, 
accumulating 4 million miles. He holds 
a Class A CDL from Alabama. His 
driving record for the last 3 years shows 
no crashes and one conviction for a 
moving violation, speeding in a CMV. 
He exceeded the speed limit by 15 mph. 

Raymond J. Lee 
Mr. Lee, 57, has had estropia in his 

right eye since childhood. The best 
corrected visual acuity in his right eye 
is 20/60 and in the left, 20/20. 
Following an examination in 2007, his 
optometrist noted, ‘‘I certify in my 
medical opinion that Raymond has 
sufficient vision to operate a 
commercial vehicle.’’ Mr. Lee reported 
that he has driven straight trucks for 8 
years, accumulating 416,000 miles, and 
tractor-trailer combinations for 11 years, 
accumulating 550,000 miles. He holds a 
Class A CDL from Georgia. His driving 
record for the last 3 years shows no 
crashes and no convictions for moving 
violations in a CMV. 

James T. Leek 
Mr. Leek, 52, has an enucleation of 

his right eye due to ocular cancer. The 
best corrected visual acuity in his left 
eye is 20/15. Following an examination 
in 2008, his optometrist noted, ‘‘I see no 
reason why you should not be 
considered to have sufficient vision in 
your remaining left eye to perform the 
driving tasks required to operate a 
commercial vehicle.’’ Mr. Leek reported 
that he has driven straight trucks for 5 
years, accumulating 250,000 miles, and 
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tractor-trailer combinations for 15 years, 
accumulating 1.5 million miles. He 
holds a Class A CDL from Washington. 
His driving record for the last 3 years 
shows no crashes and no convictions for 
moving violations in a CMV. 

Richard A. Peterson 
Mr. Peterson, 51, has a prosthetic left 

eye due to a traumatic injury sustained 
as a child. The best corrected visual 
acuity in his right eye is 20/15. 
Following an examination in 2008, his 
optometrist noted, ‘‘In my medical 
opinion, Mr. Peterson has sufficient 
vision to perform the driving tasks 
required to operate a commercial 
vehicle.’’ Mr. Peterson reported that he 
has driven straight trucks for 32 years, 
accumulating 80,000 miles, and tractor- 
trailer combinations for 32 years, 
accumulating 160,000 miles. He holds a 
Class A CDL from Oregon. His driving 
record for the last 3 years shows no 
crashes and no convictions for moving 
violations in a CMV. 

Philip NMI. Polcastro 
Mr. Polcastro, 53, has had a prosthetic 

left eye since childhood. The visual 
acuity in his right eye is 20/20. 
Following an examination in 2007, his 
ophthalmologist noted, ‘‘Therefore. Mr. 
Polcastro has sufficient vision to operate 
a commercial vehicle.’’ Mr. Polcastro 
reported that he has driven straight 
trucks for 34 years, accumulating 
102,000 miles, and tractor-trailer 
combinations for 28 years, accumulating 
84,000 miles. He holds a Class A CDL 
from New York. His driving record for 
the last 3 years shows no crashes and no 
convictions for moving violations in a 
CMV. 

Chad M. Quarles 
Mr. Quarles, 34, has had amblyopia in 

his left eye since childhood. The best 
corrected visual acuity in his right eye 
is 20/20 and in the left, 20/80. 
Following an examination in 2008, his 
optometrist noted, ‘‘I feel that Mr. 
Quarles has sufficient vision to perform 
the driving tasks required to operate a 
commercial vehicle.’’ Mr. Quarles 
reported that he has driven straight 
trucks for 3 years, accumulating 58,500 
miles. He holds a Class D operator’s 
license from Alabama. His driving 
record for the last 3 years shows no 
crashes and no convictions for moving 
violations in a CMV. 

Daniel S. Rebstad 
Mr. Rebstad, 45, has had amblyopia in 

his left eye since childhood. The best 
corrected visual acuity in his right eye 
is 20/20 and in the left, 20/100. 
Following an examination in 2008, his 

optometrist noted, ‘‘My professional 
opinion is he has sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Rebstad reported that he has driven 
tractor-trailer combinations for 14 years, 
accumulating 1.7 million miles. He 
holds a Class A CDL from Florida. His 
driving record for the last 3 years shows 
no crashes and one conviction for a 
moving violation in a CMV, failure to 
obey traffic signs. 

Charles R. Sylvester 
Mr. Sylvester, 51, has a prosthetic left 

eye due to a choroidal melanoma 
diagnosed in 2004. The visual acuity in 
his right eye is 20/20. Following an 
examination in 2007, his optometrist 
noted, ‘‘In my opinion, Mr. Sylvester 
has sufficient vision to perform the 
driving tasks required to operate a 
commercial vehicle.’’ Mr. Sylvester 
reported that he has driven tractor- 
trailer combinations for 18 years, 
accumulating 1.3 million miles. He 
holds a Class A CDL from North 
Carolina. His driving record for the last 
3 years shows no crashes and no 
convictions for moving violations in a 
CMV. 

James L. Williams 
Mr. Williams, 64, has had amblyopia 

in his right eye since childhood. The 
best corrected visual acuity in his right 
eye is 10/100 and in the left, 20/25. 
Following an examination in 2008, his 
optometrist noted, ‘‘Therefore, it is my 
opinion that Mr. Williams has sufficient 
vision to perform the driving tasks 
required to operate a commercial 
vehicle.’’ Mr. Williams reported that he 
has driven tractor-trailer combinations 
for 11 years, accumulating 1.1 million 
miles, and buses for 1 year, 
accumulating 500 miles. He holds a 
Class A CDL from Michigan. His driving 
record for the last 3 years shows no 
crashes and one conviction for a moving 
violation, speeding in a CMV. He 
exceeded the speed limit by 10 mph. 

Request for Comments 
In accordance with 49 U.S.C. 31136(e) 

and 31315, FMCSA requests public 
comment from all interested persons on 
the exemption petitions described in 
this notice. The Agency will consider all 
comments received before the close of 
business August 6, 2008. Comments will 
be available for examination in the 
docket at the location listed under the 
ADDRESSES section of this notice. The 
Agency will file comments received 
after the comment closing date in the 
public docket, and will consider them to 
the extent practicable. In addition to late 
comments, FMCSA will also continue to 

file, in the public docket, relevant 
information that becomes available after 
the comment closing date. Interested 
persons should monitor the public 
docket for new material. 

Issued on: June 27, 2008. 
Larry W. Minor, 
Associate Administrator for Policy and 
Program Development. 
[FR Doc. E8–15202 Filed 7–3–08; 8:45 am] 
BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Docket No. AB–577 (Sub-No. 1X)] 

Mohall Railroad, Inc.—Abandonment 
Exemption—in Walsh County, ND 

Mohall Railroad, Inc. (MRI) has filed 
a verified notice of exemption under 49 
CFR 1152 Subpart F—Exempt 
Abandonments to abandon a 7.06-mile 
line of railroad known as the Voss line, 
extending from milepost 137.09 at Voss 
to milepost 130.03 at Forest River, in 
Walsh County, ND. The line traverses 
United States Postal Service Zip Codes 
58261 and 58233. 

MRI has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) all overhead traffic has 
been rerouted over other lines; (3) no 
formal complaint filed by a user of rail 
service on the line (or by a state or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Surface Transportation Board or with 
any U.S. District Court or has been 
decided in favor of complainant within 
the 2-year period; and (4) the 
requirements of 49 CFR 1105.7 
(environmental report), 49 CFR 1105.8 
(historic report), 49 CFR 1105.11 
(transmittal letter), 49 CFR 1105.12 
(newspaper publication), and 49 CFR 
1152.50(d)(1) (notice to governmental 
agencies) have been met. 

As a condition to this exemption, any 
employee adversely affected by the 
abandonment shall be protected under 
Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) has been received, this 
exemption will be effective on August 6, 
2008, unless stayed pending 
reconsideration. Petitions to stay that do 
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1 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 I.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

2 Each OFA must be accompanied by the filing 
fee, which currently is set at $1,300. See 49 CFR 
1002.2(f)(25). 

not involve environmental issues,1 
formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and 
trail use/rail banking requests under 49 
CFR 1152.29 must be filed by July 17, 
2008. Petitions to reopen or requests for 
public use conditions under 49 CFR 
1152.28 must be filed by July 28, 2008, 
with the Surface Transportation Board, 
395 E Street, SW., Washington, DC 
20423–0001. 

A copy of any petition filed with the 
Board should be sent to MRI’s 
representative: Michael J. Barron, Jr., 

Fletcher & Sippel LLC, 29 North Wacker 
Drive, Suite 920, Chicago, IL 60606– 
2832. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

MRI has filed an environmental and 
historic report addressing the effects, if 
any, of the abandonment on the 
environment and historic resources. 
SEA will issue an environmental 
assessment (EA) by July 11, 2008. 
Interested persons may obtain a copy of 
the EA by writing to SEA (Room 1100, 
Surface Transportation Board, 
Washington, DC 20423–0001) or by 
calling SEA, at (202) 245–0305. 
[Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339.] Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Pursuant to the provisions of 49 CFR 
1152.29(e)(2), MRI shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
granted and fully abandoned the line. If 
consummation has not been effected by 
MRI’s filing of a notice of 
consummation by July 7, 2009, and 
there are no legal or regulatory barriers 
to consummation, the authority to 
abandon will automatically expire. 
Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: June 27, 2008. 
By the Board, Joseph H. Dettmar, Acting 

Director, Office of Proceedings 
Anne K. Quinlan, 
Acting Secretary. 
[FR Doc. E8–15004 Filed 7–3–08; 8:45 am] 
BILLING CODE 4915–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

42 CFR Parts 405, 409, 410, 411, 414, 
415, 424, 485, and 486 

[CMS–1403–P] 

RIN 0938–AP18 

Medicare Program; Revisions to 
Payment Policies Under the Physician 
Fee Schedule and Other Revisions to 
Part B for CY 2009; and Revisions to 
the Amendment of the E-Prescribing 
Exemption for Computer Generated 
Facsimile Transmissions; Proposed 
Rule 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
address proposed changes to Medicare 
Part B payment policy. We are 
proposing these changes to ensure that 
our payment systems are updated to 
reflect changes in medical practice and 
the relative value of services. This 
proposed rule also discusses 
refinements to resource-based practice 
expense (PE) relative value units 
(RVUs); geographic practice cost indices 
(GPCI) changes; malpractice RVUs; 
requests for additions to the list of 
telehealth services; several coding 
issues; payment for covered outpatient 
drugs and biologicals; the competitive 
acquisition program (CAP); application 
of health professional shortage area 
(HPSA) bonus payments; payment for 
renal dialysis services; performance 
standards for mobile independent 
diagnostic testing facilities; and 
physician and nonphysician 
practitioners furnishing diagnostic 
testing services; a solicitation for 
comments regarding the use of the 
Federal Payment Levy Program to 
recover delinquent Federal tax debts; a 
proposed amendment to the exemption 
for computer-generated facsimile 
transmissions from the National Council 
for Prescription Drug Programs (NCPDP) 
SCRIPT standard for transmitting 
prescription and certain prescription- 
related information for Part D covered 
drugs prescribed for Part D eligible 
individuals; conforming and clarifying 
changes for comprehensive outpatient 
rehabilitation facilities (CORFs); 
revisions for rehabilitation agencies; 
therapy-related technical corrections; 
the physician quality reporting 
initiative; physician self-referral issues 
and anti-markup; beneficiary signature 

for nonemergency ambulance transport; 
the chiropractic services demonstration; 
educational requirements for nurse 
practitioners and clinical nurse 
specialists; qualifications of portable x- 
ray supplier personnel; the expiration of 
provisions of the Medicare, Medicaid, 
and SCHIP Extension Act of 2007; 
bonus payments for long ambulance 
transports; the annual update for 
clinical laboratory fees under the 
clinical laboratory fee schedule; 
physician certification/recertification 
for home health services; a prohibition 
concerning providers of sleep tests; 
organ retrieval; a revision to the 
‘‘Appeals of CMS or CMS contractor 
Determinations When a Provider or 
Supplier Fails to Meet the Requirements 
for Medicare Billing Privileges’’ final 
rule; and, potentially misvalued services 
under the physician fee schedule. 
DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than August 29, 2008. 
ADDRESSES: In commenting, please refer 
to file code CMS–1403–P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on this regulation 
to Follow the instructions for 
‘‘Comment or Submission’’ and enter 
the filecode to find the document 
accepting comments. 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address ONLY: 
Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS–1403– 
P, P.O. Box 8013, Baltimore, MD 21244– 
8013. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address ONLY: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS–1403–P, Mail Stop C4–26–05, 
7500 Security Boulevard, Baltimore, MD 
21244–1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to either of the 
following addresses: 

a. Room 445–G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

b. 7500 Security Boulevard, 
Baltimore, MD 21244–1850. 
(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

Submission of comments on 
paperwork requirements. You may 
submit comments on this document’s 
paperwork requirements by mailing 
your comments to the addresses 
provided at the end of the ‘‘Collection 
of Information Requirements’’ section in 
this document. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 

Pam West, (410) 786–2302, for issues 
related to practice expense. 

Rick Ensor, (410) 786–5617, for issues 
related to practice expense 
methodology. 

Stephanie Monroe, (410) 786–6864, 
for issues related to malpractice RVUs. 

Esther Markowitz, (410) 786–4595, for 
issues related to telehealth services. 

Craig Dobyski, (410) 786–4584, for 
issues related to geographic practice 
cost indices. 

Ken Marsalek, (410) 786–4502, for 
issues related to the multiple procedure 
payment reduction for diagnostic 
imaging. 

Catherine Jansto, (410) 786–7762, or 
Cheryl Gilbreath, (410) 786–5919, for 
issues related to payment for covered 
outpatient drugs and biologicals. 

Edmund Kasaitis, (410) 786–0477, or 
Bonny Dahm (410) 786–4006, for issues 
related to the Competitive Acquisition 
Program (CAP) for Part B drugs. 

Corrine Axelrod, (410) 786–5620, for 
issues related to Health Professional 
Shortage Area Bonus Payments. 
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Henry Richter, (410) 786–4562, for 
issues related to payments for end-stage 
renal disease facilities. 

August Nemec, (410) 786–0612, for 
issues related to independent diagnostic 
testing facilities and enrollment issues; 
and the revision to the ‘‘Appeals of CMS 
or CMS contractor Determinations 
When a Provider or Supplier Fails to 
Meet the Requirements for Medicare 
Billing Privileges’’ final rule. 

Lisa Ohrin, (410) 786–4565, for issues 
related to incentive payment and shared 
saving programs. 

Don Romano, (410) 786–1401, for 
issues related to anti-markup 
provisions. 

Diane Stern, (410) 786–1133, for 
issues related to the quality reporting 
system for physician payment for CY 
2009. 

Andrew Morgan, (410) 786–2543, for 
issues related to the e-prescribing 
exemption for computer generated fax 
transmissions. 

Terri Harris, (410) 786–6830, for 
issues related to payment for 
comprehensive outpatient rehabilitation 
facilities (CORFs). 

Lauren Oviatt, (410) 786–4683, for 
issues related to CORF conditions of 
coverage. 

Trisha Brooks, (410) 786–4561, for 
issues related to personnel standards for 
portable x-ray suppliers. 

David Walczak, (410) 786–4475, for 
issues related to beneficiary signature 
for non-emergency ambulance transport 
services. 

Jean Stiller, (410) 786–0708, for issues 
related to the prohibition concerning 
providers of sleep tests 

Mark Horney, (410) 786–4554, for 
issues related to the solicitation for 
comments and data pertaining to 
physician organ retrieval services. 

Diane Milstead, (410) 786–3355, or 
Gaysha Brooks, (410) 786–9649, for all 
other issues. 
SUPPLEMENTARY INFORMATION: 

Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code [CMS–1403–P] 
and the specific ‘‘issue identifier’’ that 
precedes the section on which you 
choose to comment. 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. We post all comments 
received before the close of the 
comment period on the following Web 

site as soon as possible after they have 
been received: http:// 
www.regulations.gov. Follow the search 
instructions on that Web site to view 
public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1–800–743–3951. 

Table of Contents 
To assist readers in referencing 

sections contained in this preamble, we 
are providing a table of contents. Some 
of the issues discussed in this preamble 
affect the payment policies, but do not 
require changes to the regulations in the 
Code of Federal Regulations (CFR). 
Information on the regulation’s impact 
appears throughout the preamble, and 
therefore, is not exclusively in section 
VI. of this proposed rule. 
I. Background 

A. Development of the Relative Value 
System 

1. Work RVUs 
2. Practice Expense Relative Value Units 

(PE RVUs) 
3. Resource-Based Malpractice RVUs 
4. Refinements to the RVUs 
5. Adjustments to RVUs are Budget Neutral 
B. Components of the Fee Schedule 

Payment Amounts 
C. Most Recent Changes to the Fee 

Schedule 
II. Provisions of the Proposed Regulation 

A. Resource-Based Practice Expense (PE) 
Relative Value Units (RVUs) 

1. Current Methodology 
2. PE Proposals for CY 2009 
B. Geographic Practice Cost Indices 

(GPCIs): Locality Discussion 
C. Malpractice RVUs (TC/PC issue) 
D. Medicare Telehealth Services 
E. Specific Coding Issues related to 

Physician Fee Schedule 
F. Part B Drug Payment 
1. Average Sales Price (ASP) Issues 
2. Competitive Acquisition Program (CAP) 

Issues 
G. Application of the HPSA Bonus 

Payment 
H. Provisions Related to Payment for Renal 

Dialysis Services Furnished by End- 
Stage Renal Disease (ESRD) Facilities 

I. Independent Diagnostic Testing Facility 
(IDTF) Issues 

J. Physician and Nonphysician Practitioner 
(NPP) Enrollment Issues 

K. Proposed Amendment to the Exemption 
for Computer-Generated Facsimile 
Transmission from the National Council 
for Prescription Drug Programs (NCPDP) 
SCRIPT Standard for Transmitting 
Prescription and Certain Prescription- 

Related Information for Part D Eligible 
Individuals 

L. Comprehensive Outpatient 
Rehabilitation Facilities (CORF) and 
Rehabilitation Agency Issues 

M. Technical Corrections for Therapy- 
Related Issues 

N. Physician Self-Referral and Anti- 
Markup Issues 

O. Physician Quality Reporting Initiative 
P. Discussion of Chiropractic Services 

Demonstration 
Q. Educational Requirements for Nurse 

Practitioners and Clinical Nurse 
Specialists 

R. Portable X-Ray Issue 
S. Expiring Provisions and Related 

Discussions 
T. Other Issues 
1. Physician Certification (G0180) and 

Recertification (G0179) for Medicare- 
Covered Home Health Services under a 
Home Health Plan of Care (POC) in the 
Home Health Prospective Payment 
System (HH PPS) 

2. Prohibition Concerning Providers of 
Sleep Tests 

3. Beneficiary Signature for Nonemergency 
Ambulance Transport Services 

4. Solicitation of Comments and Data 
Pertaining to Physician Organ Retrieval 
Services 

5. Revision to the ‘‘Appeals of CMS or CMS 
contractor Determinations When a 
Provider or Supplier Fails to Meet the 
Requirements for Medicare Billing 
Privileges’’ Final Rule 

III. Potentially Misvalued Services under 
Physician Fee Schedule 

IV. Collection of Information Requirements 
V. Response to Comments 
VI. Regulatory Impact Analysis 
Regulation Text 

Addendum A—Explanation and Use of 
Addendum B 

Addendum B—2009 Relative Value Units 
and Related Information Used in 
Determining Medicare Payments for 
2008 

Addendum C—[Reserved for Final Rule] 
Addendum D—Proposed 2009 Geographic 

Adjustment Factors (GAFs) 
Addendum E—Proposed 2009* Geographic 

Practice Cost Indices (GPCIs) by State 
and Medicare Locality 

Addendum F—Multiple Procedure 
Reduction Code List 

Addendum G—FY 2009 Wage Index for 
Urban Areas Based On CBSA Labor 
Market Areas (ESRD) 

Addendum H—FY 2009 Wage Index based 
on CBSA Labor Market Areas for Rural 
Areas (ESRD) 

Acronyms 

In addition, because of the many 
organizations and terms to which we refer by 
acronym in this final rule with comment 
period, we are listing these acronyms and 
their corresponding terms in alphabetical 
order below: 
ACC American College of Cardiology 
ACR American College of Radiology 
AFROC Association of Freestanding 

Radiation Oncology Centers 
AHA American Heart Association 
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AHRQ [HHS’] Agency for Healthcare 
Research and Quality 

AIDS Acquired immune deficiency 
syndrome 

AMA American Medical Association 
AMP Average manufacturer price 
AOA American Osteopathic Association 
ASC Ambulatory surgical center 
ASP Average sales price 
ASRT American Society of Radiologic 

Technologists 
ASTRO American Society for Therapeutic 

Radiology and Oncology 
ATA American Telemedicine Association 
AWP Average wholesale price 
BBA Balanced Budget Act of 1997 (Pub. L. 

105–33) 
BBRA [Medicare, Medicaid and State Child 

Health Insurance Program] Balanced 
Budget Refinement Act of 1999 (Pub. L. 
106–113) 

BIPA Medicare, Medicaid, and SCHIP 
Benefits Improvement Protection Act of 
2000 (Pub. L. 106–554) 

BLS Bureau of Labor Statistics 
BN Budget neutrality 
CABG Coronary artery bypass graft 
CAD Coronary artery disease 
CAH Critical access hospital 
CAHEA Committee on Allied Health 

Education and Accreditation 
CAP Competitive acquisition program 
CBSA Core-Based Statistical Area 
CCHIT Certification Commission for 

Healthcare Information Technology 
CEAMA Council on Education of the 

American Medical Association 
CF Conversion factor 
CfC Conditions for Coverage 
CFR Code of Federal Regulations 
CKD Chronic kidney disease 
CLFS Clinical laboratory fee schedule 
CMA California Medical Association 
CMP Civil money penalty 
CMS Centers for Medicare & Medicaid 

Services 
CNS Clinical nurse specialist 
CoP Condition of participation 
CORF Comprehensive Outpatient 

Rehabilitation Facility 
CPAP Continuous positive air pressure 
CPEP Clinical Practice Expert Panel 
CPI Consumer Price Index 
CPI–U Consumer price index for urban 

customers 
CPT [Physicians’] Current Procedural 

Terminology (4th Edition, 2002, 
copyrighted by the American Medical 
Association) 

CRT Certified respiratory therapist 
CY Calendar year 
DHS Designated health services 
DME Durable medical equipment 
DMEPOS Durable medical equipment, 

prosthetics, orthotics, and supplies 
DNP Doctor of Nursing Practice 
DRA Deficit Reduction Act of 2005 (Pub. L. 

109–171) 
DSMT Diabetes self-management training 
E/M Evaluation and management 
EDI Electronic data interchange 
EEG Electroencephalogram 
EHR Electronic health record 
EKG Electrocardiogram 
EMG Electromyogram 
EOG Electro-oculogram 

EPO Erythopoeitin 
ESRD End-stage renal disease 
FAX Facsimile 
FDA Food and Drug Administration (HHS) 
FFS Fee-for-service 
FMS [Department of the Treasury’s] 

Financial Management Service 
FPLP Federal Payment Levy Program 
FR Federal Register 
GAF Geographic adjustment factor 
GAO General Accounting Office 
GPO Group purchasing organization 
GPCI Geographic practice cost index 
HAC Hospital-acquired conditions 
HCPAC Health Care Professional Advisory 

Committee 
HCPCS Healthcare Common Procedure 

Coding System 
HCRIS Healthcare Cost Report Information 

System 
HH PPS Home Health Prospective Payment 

System 
HHA Home health agency 
HHRG Home health resource group 
HHS [Department of] Health and Human 

Services 
HIPAA Health Insurance Portability and 

Accountability Act of 1996 (Pub. L. 104– 
191) 

HIT Health information technology 
HITSP Healthcare Information Technology 

Standards Panel 
HIV Human immunodeficiency virus 
HPSA Health Professional Shortage Area 
HRSA Health Resources Services 

Administration (HHS) 
ICF Intermediate care facilities 
ICR Information collection requirement 
IDTF Independent diagnostic testing facility 
IFC Interim final rule with comment period 
IPPS Inpatient prospective payment system 
IRS Internal Revenue Service 
IVIG Intravenous immune globulin 
IWPUT Intra-service work per unit of time 
JRCERT Joint Review Committee on 

Education in Radiologic Technology 
MA Medicare Advantage 
MA–PD Medicare Advantage-Prescription 

Drug Plans 
MedCAC Medicare Evidence Development 

and Coverage Advisory Committee 
(formerly the Medicare Coverage Advisory 
Committee (MCAC)) 

MedPAC Medicare Payment Advisory 
Commission 

MEI Medicare Economic Index 
MIEA–TRHCA Medicare Improvements and 

Extension Act of 2006 (that is, Division B 
of the Tax Relief and Health Care Act of 
2006 (TRHCA) (Pub. L. 109–432) 

MMA Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (Pub. L. 108–173) 

MMSEA Medicare, Medicaid, and SCHIP 
Extension Act of 2007 (Pub. L. 110–173) 

MNT Medical nutrition therapy 
MP Malpractice 
MPPR Multiple procedure payment 

reduction 
MQSA Mammography Quality Standards 

Act of 1992 (Pub. L. 102–539) 
MRA Magnetic resonance angiography 
MRI Magnetic resonance imaging 
MS-DRG Medicare Severity-Diagnosis 

related group 
MSA Metropolitan statistical area 

NCD National Coverage Determination 
NCPDP National Council for Prescription 

Drug Programs 
NDC National drug code 
NISTA National Institute of Standards and 

Technology Act 
NP Nurse practitioner 
NPI National Provider Identifier 
NPP Nonphysician practitioner 
NQF National Quality Forum 
NTTAA National Technology Transfer and 

Advancement Act of 1995 (Pub. L. 104– 
113) 

OACT [CMS’] Office of the Actuary 
OBRA Omnibus Budget Reconciliation Act 
OIG Office of Inspector General 
OMB Office of Management and Budget 
ONC [HHS’] Office of the National 

Coordinator for Health Information 
Technology 

OPPS Outpatient prospective payment 
system 

OSA Obstructive Sleep Apnea 
OSCAR Online Survey and Certification 

and Reporting 
P4P Pay for performance 
PA Physician assistant 
PC Professional component 
PCF Patient compensation fund 
PDP Prescription drug plan 
PE Practice expense 
PE/HR Practice expense per hour 
PEAC Practice Expense Advisory 

Committee 
PECOS Provider Enrollment, Chain, and 

Ownership System 
PERC Practice Expense Review Committee 
PFS Physician Fee Schedule 
PIM [Medicare] Program Integrity Manual 
PLI Professional liability insurance 
POC Plan of care 
PPI Producer price index 
PPS Prospective payment system 
PQRI Physician Quality Reporting Initiative 
PRA Paperwork Reduction Act 
PSA Physician scarcity areas 
PSG Polysomnography 
PT Physical therapy 
RFA Regulatory Flexibility Act 
RIA Regulatory impact analysis 
RN Registered nurse 
RNAC Reasonable net acquisition cost 
RRT Registered respiratory therapist 
RUC [AMA’s Specialty Society] Relative 

(Value) Update Committee 
RVU Relative value unit 
SBA Small Business Administration 
SGR Sustainable growth rate 
SLP Speech-language pathology 
SMS [AMA’s] Socioeconomic Monitoring 

System 
SNF Skilled nursing facility 
SOR System of record 
TC Technical Component 
TIN Tax identification number 
TRHCA Tax Relief and Health Care Act of 

2006 (Pub. L. 109–432) 
UPMC University of Pittsburgh Medical 

Center 
USDE United States Department of 

Education 
VBP Value-based purchasing 
WAMP Widely available market price 

I. Background 
[If you choose to comment on issues 

in this section, please include the 
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caption ‘‘BACKGROUND’’ at the 
beginning of your comments.] 

Since January 1, 1992, Medicare has 
paid for physicians’ services under 
section 1848 of the Social Security Act 
(the Act), ‘‘Payment for Physicians’ 
Services.’’ The Act requires that 
payments under the physician fee 
schedule (PFS) be based on national 
uniform relative value units (RVUs) 
based on the relative resources used in 
furnishing a service. Section 1848(c) of 
the Act requires that national RVUs be 
established for physician work, practice 
expense (PE), and malpractice expense. 
Before the establishment of the 
resource-based relative value system, 
Medicare payment for physicians’ 
services was based on reasonable 
charges. 

A. Development of the Relative Value 
System 

1. Work RVUs 

The concepts and methodology 
underlying the PFS were enacted as part 
of the Omnibus Budget Reconciliation 
Act (OBRA) of 1989 (Pub. L. 101–239), 
and OBRA 1990, (Pub. L. 101–508). The 
final rule, published on November 25, 
1991 (56 FR 59502), set forth the fee 
schedule for payment for physicians’ 
services beginning January 1, 1992. 
Initially, only the physician work RVUs 
were resource-based, and the PE and 
malpractice RVUs were based on 
average allowable charges. 

The physician work RVUs established 
for the implementation of the fee 
schedule in January 1992 were 
developed with extensive input from 
the physician community. A research 
team at the Harvard School of Public 
Health developed the original physician 
work RVUs for most codes in a 
cooperative agreement with the 
Department of Health and Human 
Services (DHHS). In constructing the 
code-specific vignettes for the original 
physician work RVUs, Harvard worked 
with panels of experts, both inside and 
outside the Federal government, and 
obtained input from numerous 
physician specialty groups. 

Section 1848(b)(2)(B) of the Act 
specifies that the RVUs for anesthesia 
services are based on RVUs from a 
uniform relative value guide. We 
established a separate conversion factor 
(CF) for anesthesia services, and we 
continue to utilize time units as a factor 
in determining payment for these 
services. As a result, there is a separate 
payment methodology for anesthesia 
services. 

We establish physician work RVUs for 
new and revised codes based on 
recommendations received from the 

American Medical Association’s (AMA) 
Specialty Society Relative Value Update 
Committee (RUC). 

2. Practice Expense Relative Value Units 
(PE RVUs) 

Section 121 of the Social Security Act 
Amendments of 1994 (Pub. L. 103–432), 
enacted on October 31, 1994, amended 
section 1848(c)(2)(C)(ii) of the Act and 
required us to develop resource-based 
PE RVUs for each physician’s service 
beginning in 1998. We were to consider 
general categories of expenses (such as 
office rent and wages of personnel, but 
excluding malpractice expenses) 
comprising PEs. 

Section 4505(a) of the Balanced 
Budget Act of 1997 (BBA) (Pub. L. 105– 
33), amended section 1848(c)(2)(C)(ii) of 
the Act to delay implementation of the 
resource-based PE RVU system until 
January 1, 1999. In addition, section 
4505(b) of the BBA provided for a 4-year 
transition period from charge-based PE 
RVUs to resource-based RVUs. 

We established the resource-based PE 
RVUs for each physician’s service in a 
final rule, published November 2, 1998 
(63 FR 58814), effective for services 
furnished in 1999. Based on the 
requirement to transition to a resource- 
based system for PE over a 4-year 
period, resource-based PE RVUs did not 
become fully effective until 2002. 

This resource-based system was based 
on two significant sources of actual PE 
data: The Clinical Practice Expert Panel 
(CPEP) data; and the AMA’s 
Socioeconomic Monitoring System 
(SMS) data. The CPEP data were 
collected from panels of physicians, 
practice administrators, and 
nonphysicians (for example, registered 
nurses (RNs)) nominated by physician 
specialty societies and other groups. 
The CPEP panels identified the direct 
inputs required for each physician’s 
service in both the office setting and 
out-of-office setting. We have since 
refined and revised these inputs based 
on recommendations from the RUC. The 
AMA’s SMS data provided aggregate 
specialty-specific information on hours 
worked and PEs. 

Separate PE RVUs are established for 
procedures that can be performed in 
both a nonfacility setting, such as a 
physician’s office, and a facility setting, 
such as a hospital outpatient 
department. The difference between the 
facility and nonfacility RVUs reflects 
the fact that a facility typically receives 
separate payment from Medicare for its 
costs of providing the service, apart 
from payment under the PFS. The 
nonfacility RVUs reflect all of the direct 
and indirect PEs of providing a 
particular service. 

Section 212 of the Balanced Budget 
Refinement Act of 1999 (BBRA) (Pub. L. 
106–113) directed the Secretary of 
Health and Human Services (the 
Secretary) to establish a process under 
which we accept and use, to the 
maximum extent practicable and 
consistent with sound data practices, 
data collected or developed by entities 
and organizations to supplement the 
data we normally collect in determining 
the PE component. On May 3, 2000, we 
published the interim final rule (65 FR 
25664) that set forth the criteria for the 
submission of these supplemental PE 
survey data. The criteria were modified 
in response to comments received, and 
published in the Federal Register (65 
FR 65376) as part of a November 1, 2000 
final rule. The PFS final rules published 
in 2001 and 2003, respectively, (66 FR 
55246 and 68 FR 63196) extended the 
period during which we would accept 
these supplemental data through March 
1, 2005. 

In CY 2007 PFS final rule with 
comment period (71 FR 69624), we 
revised the methodology for calculating 
PE RVUs beginning in CY 2007 and 
provided for a 4-year transition for the 
new PE RVUs under this new 
methodology. We will continue to 
evaluate this policy and proposed 
necessary revisions through future 
rulemaking. 

3. Resource-Based Malpractice (MP) 
RVUs 

Section 4505(f) of the BBA amended 
section 1848(c) of the Act requiring us 
to implement resource-based 
malpractice (MP) RVUs for services 
furnished on or after 2000. The 
resource-based MP RVUs were 
implemented in the PFS final rule 
published November 2, 1999 (64 FR 
59380). The MP RVUs were based on 
malpractice insurance premium data 
collected from commercial and 
physician-owned insurers from all the 
States, the District of Columbia, and 
Puerto Rico. 

4. Refinements to the RVUs 
Section 1848(c)(2)(B)(i) of the Act 

requires that we review all RVUs no less 
often than every 5 years. The first 5– 
Year Review of the physician work 
RVUs was published on November 22, 
1996 (61 FR 59489) and was effective in 
1997. The second 5–Year Review was 
published in the CY 2002 PFS final rule 
with comment period (66 FR 55246) and 
was effective in 2002. The third 5–Year 
Review of physician work RVUs was 
published in the CY 2007 PFS final rule 
with comment period (71 FR 69624) and 
was effective on January 1, 2007. (Note: 
Additional codes relating to the third 5– 
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Year Review of physician work RVUs 
were addressed in the CY 2008 PFS 
final rule with comment period (72 FR 
66360).) 

In 1999, the AMA’s RUC established 
the Practice Expense Advisory 
Committee (PEAC) for the purpose of 
refining the direct PE inputs. Through 
March 2004, the PEAC provided 
recommendations to CMS for over 7,600 
codes (all but a few hundred of the 
codes currently listed in the AMA’s 
Current Procedural Terminology (CPT) 
codes). As part of the CY 2007 PFS final 
rule with comment period (71 FR 
69624), we implemented a new 
methodology for determining resource- 
based PE RVUs and are transitioning 
this over a 4-year period. 

In the CY 2005 PFS final rule with 
comment period (69 FR 66236), we 
implemented the first 5–Year Review of 
the MP RVUs (69 FR 66263). 

5. Adjustments to RVUs are Budget 
Neutral 

Section 1848(c)(2)(B)(ii)(II) of the Act 
provides that adjustments in RVUs for a 
year may not cause total PFS payments 
to differ by more than $20 million from 
what they would have been if the 
adjustments were not made. In 
accordance with section 
1848(c)(2)(B)(ii)(II) of the Act, if 
adjustments to RVUs cause 
expenditures to change by more than 
$20 million, we make adjustments to 
ensure that expenditures do not increase 
or decrease by more than $20 million. 

As explained in the CY 2007 PFS final 
rule with comment period (71 FR 
69624), due to the increase in work 
RVUs resulting from the third 5–Year 
Review of physician work RVUs, we 
applied a separate budget neutrality 
(BN) adjustor to the work RVUs for 
services furnished during 2007. This 
approach is consistent with the method 
we use to make BN adjustments to the 
PE RVUs to reflect the changes in these 
PE RVUs. 

B. Components of the Fee Schedule 
Payment Amounts 

To calculate the payment for every 
physician’s service, the components of 
the fee schedule (physician work, PE, 
and MP RVUs) are adjusted by a 
geographic practice cost index (GPCI). 
The GPCIs reflect the relative costs of 
physician work, PE, and malpractice 
insurance in an area compared to the 
national average costs for each 
component. 

RVUs are converted to dollar amounts 
through the application of a CF, which 
is calculated by CMS’ Office of the 
Actuary (OACT). 

The formula for calculating the 
Medicare fee schedule payment amount 
for a given service and fee schedule area 
can be expressed as: 
Payment = [(RVU work × budget 

neutrality adjustor (round product 
to two decimal places) × GPCI 
work) + (RVU PE x GPCI PE) + 
(RVU malpractice × GPCI 
malpractice)] × CF. 

C. Most Recent Changes to the Fee 
Schedule 

The CY 2008 PFS final rule with 
comment period (72 FR 66222) 
addressed certain provisions of Division 
B of the Tax Relief and Health Care Act 
of 2006—Medicare Improvements and 
Extension Act of 2006 (Pub. L. 109–432) 
(MIEA–TRHCA), and made other 
changes to Medicare Part B payment 
policy to ensure that our payment 
systems are updated to reflect changes 
in medical practice and the relative 
value of services. The CY 2008 PFS final 
rule with comment period also 
discussed refinements to resource-based 
PE RVUs; GPCI changes; malpractice 
RVUs; requests for additions to the list 
of telehealth services; several coding 
issues including additional codes from 
the 5-Year Review; payment for covered 
outpatient drugs and biologicals; the 
competitive acquisition program (CAP); 
clinical lab fee schedule issues; 
payment for end-stage renal dialysis 
(ESRD) services; performance standards 
facilities; expiration of the physician 
scarcity area (PSA) bonus payment; 
conforming and clarifying changes for 
comprehensive outpatient rehabilitation 
facilities (CORFs); a process for 
updating the drug compendia; physician 
self-referral issues; beneficiary signature 
for ambulance transport services; 
durable medical equipment (DME) 
update; the chiropractic services 
demonstration; a Medicare economic 
index (MEI) data change; technical 
corrections; standards and requirement 
related to therapy services under 
Medicare Parts A and B; revisions to the 
ambulance fee schedule; the ambulance 
inflation factor for CY 2008; and an 
amendment to the e-prescribing 
exemption for computer-generated 
facsimile transmissions 

We also finalized the calendar year 
(CY) 2007 interim RVUs and issued 
interim RVUs for new and revised 
procedure codes for CY 2008. 

In accordance with section 
1848(d)(1)(E)(i) of the Act, we also 
announced that the PFS update for CY 
2008 is ¥10.1 percent, the initial 
estimate for the sustainable growth rate 
(SGR) for CY 2008 is 2.2 percent and the 
CF for CY 2008 is $34.0682. However, 
subsequent to publication of the CY 

2008 PFS final rule with comment 
period, section 101(a) of the Medicare, 
Medicaid, and SCHIP Extension Act of 
2007 (Pub. L. 110–173) (MMSEA) was 
enacted on December 29, 2007 and 
provided for a 0.5 percent update to the 
conversion factor for the period 
beginning January 1, 2008 and ending 
June 30, 2008. Therefore, for the first 
half of 2008 (that is, January through 
June), the Medicare PFS conversion 
factor was $38.0870. For the remaining 
portion of 2008 (July through 
December), the Medicare PFS 
conversion factor will be $34.0682 (as 
published in the 2008 PFS final rule 
with comment period). 

II. Provisions of the Proposed 
Regulation 

A. Resource-Based Practice Expense 
(PE) Relative Value Units (RVUs) 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘RESOURCE-BASED PE RVUs’’ 
at the beginning of your comments.] 

Practice expense (PE) is the portion of 
the resources used in furnishing the 
service that reflects the general 
categories of physician and practitioner 
expenses, such as office rent and 
personnel wages but excluding 
malpractice expenses, as specified in 
section 1848(c)(1)(B) of the Act. 

Section 121 of the Social Security 
Amendments of 1994 (Pub. L. 103–432), 
enacted on October 31, 1994, required 
CMS to develop a methodology for a 
resource-based system for determining 
PE RVUs for each physician’s service. 
Until that time, PE RVUs were based on 
historical allowed charges. This 
legislation stated that the revised PE 
methodology must consider the staff, 
equipment, and supplies used in the 
provision of various medical and 
surgical services in various settings 
beginning in 1998. The Secretary has 
interpreted this to mean that Medicare 
payments for each service would be 
based on the relative PE resources 
typically involved with furnishing the 
service. 

The initial implementation of 
resource-based PE RVUs was delayed 
from January 1, 1998, until January 1, 
1999, by section 4505(a) of the BBA. In 
addition, section 4505(b) of the BBA 
required that the new payment 
methodology be phased in over 4 years, 
effective for services furnished in CY 
1999, and fully effective in CY 2002. 
The first step toward implementation of 
the statute was to adjust the PE values 
for certain services for CY 1998. Section 
4505(d) of the BBA required that, in 
developing the resource-based PE RVUs, 
the Secretary must— 
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• Use, to the maximum extent 
possible, generally-accepted cost 
accounting principles that recognize all 
staff, equipment, supplies, and 
expenses, not solely those that can be 
linked to specific procedures and actual 
data on equipment utilization. 

• Develop a refinement method to be 
used during the transition. 

• Consider, in the course of notice 
and comment rulemaking, impact 
projections that compare new proposed 
payment amounts to data on actual 
physician PE. 

In CY 1999, we began the 4-year 
transition to resource-based PE RVUs 
utilizing a ‘‘top-down’’ methodology 
whereby we allocated aggregate 
specialty-specific practice costs to 
individual procedures. The specialty- 
specific PEs were derived from the 
American Medical Association’s 
(AMA’s) Socioeconomic Monitoring 
Survey (SMS). In addition, under 
section 212 of the BBRA, we established 
a process extending through March 2005 
to supplement the SMS data with data 
submitted by a specialty. The aggregate 
PEs for a given specialty were then 
allocated to the services furnished by 
that specialty on the basis of the direct 
input data (that is, the staff time, 
equipment, and supplies) and work 
RVUs assigned to each CPT code. 

For CY 2007, we implemented a new 
methodology for calculating PE RVUs. 
Under this new methodology, we use 
the same data sources for calculating PE, 
but instead of using the ‘‘top-down’’ 
approach to calculate the direct PE 
RVUs, under which the aggregate direct 
and indirect costs for each specialty are 
allocated to each individual service, we 
now utilize a ‘‘bottom-up’’ approach to 
calculate the direct costs. Under the 
‘‘bottom up’’ approach, we determine 
the direct PE by adding the costs of the 
resources (that is, the clinical staff, 
equipment, and supplies) typically 
required to provide each service. The 
costs of the resources are calculated 
using the refined direct PE inputs 
assigned to each CPT code in our PE 
database, which are based on our review 
of recommendations received from the 
AMA’s Relative Value Update 
Committee (RUC). For a more detailed 
explanation of the PE methodology see 
the June 29, 2006 proposed notice (71 
FR 37242) and the CY 2007 PFS final 
rule with comment period (71 FR 
69629). 

1. Current Methodology 

a. Data Sources for Calculating Practice 
Expense 

The AMA’s SMS survey data and 
supplemental survey data from the 

specialties of cardiothoracic surgery, 
vascular surgery, physical and 
occupational therapy, independent 
laboratories, allergy/immunology, 
cardiology, dermatology, 
gastroenterology, radiology, 
independent diagnostic testing facilities 
(IDTFs), radiation oncology, and urology 
are used to develop the PE per hour (PE/ 
HR) for each specialty. For those 
specialties for which we do not have 
PE/HR, the appropriate PE/HR is 
obtained from a crosswalk to a similar 
specialty. 

The AMA developed the SMS survey 
in 1981 and discontinued it in 1999. 
Beginning in 2002, we incorporated the 
1999 SMS survey data into our 
calculation of the PE RVUs, using a 5- 
year average of SMS survey data. (See 
the CY 2002 PFS final rule with 
comment period (66 FR 55246).) The 
SMS PE survey data are adjusted to a 
common year, 2005. The SMS data 
provide the following six categories of 
PE costs: 

• Clinical payroll expenses, which 
are payroll expenses (including fringe 
benefits) for nonphysician clinical 
personnel. 

• Administrative payroll expenses, 
which are payroll expenses (including 
fringe benefits) for nonphysician 
personnel involved in administrative, 
secretarial, or clerical activities. 

• Office expenses, which include 
expenses for rent, mortgage interest, 
depreciation on medical buildings, 
utilities, and telephones. 

• Medical material and supply 
expenses, which include expenses for 
drugs, x-ray films, and disposable 
medical products. 

• Medical equipment expenses, 
which include depreciation, leases, and 
rent of medical equipment used in the 
diagnosis or treatment of patients. 

• All other expenses, which include 
expenses for legal services, accounting, 
office management, professional 
association memberships, and any 
professional expenses not previously 
mentioned in this section. 

In accordance with section 212 of the 
BBRA, we established a process to 
supplement the SMS data for a specialty 
with data collected by entities and 
organizations other than the AMA (that 
is, those entities and organizations 
representing the specialty itself). (See 
the Criteria for Submitting 
Supplemental Practice Expense Survey 
Data interim final rule with comment 
period (65 FR 25664).) Originally, the 
deadline to submit supplementary 
survey data was through August 1, 2001. 
In the CY 2002 PFS final rule (66 FR 
55246), the deadline was extended 
through August 1, 2003. To ensure 

maximum opportunity for specialties to 
submit supplementary survey data, we 
extended the deadline to submit surveys 
until March 1, 2005 in the Revisions to 
Payment Policies Under the Physician 
Fee Schedule for CY 2004 final rule 
with comment period (68 FR 63196) 
(hereinafter referred to as CY 2004 PFS 
final rule with comment period). 

The direct cost data for individual 
services were originally developed by 
the Clinical Practice Expert Panels 
(CPEP). The CPEP data include the 
supplies, equipment, and staff times 
specific to each procedure. The CPEPs 
consisted of panels of physicians, 
practice administrators, and 
nonphysicians (for example, RNs) who 
were nominated by physician specialty 
societies and other groups. There were 
15 CPEPs consisting of 180 members 
from more than 61 specialties and 
subspecialties. Approximately 50 
percent of the panelists were 
physicians. 

The CPEPs identified specific inputs 
involved in each physician’s service 
provided in an office or facility setting. 
The inputs identified were the quantity 
and type of nonphysician labor, medical 
supplies, and medical equipment. 

In 1999, the AMA’s RUC established 
the Practice Expense Advisory 
Committee (PEAC). From 1999 to March 
2004, the PEAC, a multi-specialty 
committee, reviewed the original CPEP 
inputs and provided us with 
recommendations for refining these 
direct PE inputs for existing CPT codes. 
Through its last meeting in March 2004, 
the PEAC provided recommendations 
for over 7,600 codes which we have 
reviewed and almost all of which we 
have accepted. As a result, the current 
PE inputs differ markedly from those 
originally recommended by the CPEPs. 
The PEAC has now been replaced by the 
Practice Expense Review Committee 
(PERC), which acts to assist the RUC in 
recommending PE inputs. 

b. Allocation of PE to Services 
The aggregate level specialty-specific 

PEs are derived from the AMA’s SMS 
survey and supplementary survey data. 
To establish PE RVUs for specific 
services, it is necessary to establish the 
direct and indirect PE associated with 
each service. 

(i) Direct costs. The direct costs are 
determined by adding the costs of the 
resources (that is, the clinical staff, 
equipment, and supplies) typically 
required to provide the service. The 
costs of these resources are calculated 
from the refined direct PE inputs in our 
PE database. These direct inputs are 
then scaled to the current aggregate pool 
of direct PE RVUs. The aggregate pool 
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of direct PE RVUs can be derived using 
the following formula: 
(PE RVUs × physician CF) × (average 

direct percentage from SMS / 
(Supplemental PE/HR data)). 

(ii) Indirect costs. The SMS and 
supplementary survey data are the 
source for the specialty-specific 
aggregate indirect costs used in our PE 
calculations. Then, we allocate the 
indirect costs to the code level on the 
basis of the direct costs specifically 
associated with a code and the 
maximum of either the clinical labor 
costs or the physician work RVUs. For 
calculation of the 2009 PE RVUs, we are 
proposing to use the 2007 procedure- 
specific utilization data crosswalked to 
2008 services. To arrive at the indirect 
PE costs— 

• We apply a specialty-specific 
indirect percentage factor to the direct 
expenses to recognize the varying 
proportion that indirect costs represent 
of total costs by specialty. For a given 
service, the specific indirect percentage 
factor to apply to the direct costs for the 
purpose of the indirect allocation is 
calculated as the weighted average of 
the ratio of the indirect to direct costs 
(based on the survey data) for the 
specialties that furnish the service. For 
example, if a service is furnished by a 
single specialty with indirect PEs that 
were 75 percent of total PEs, the indirect 
percentage factor to apply to the direct 
costs for the purposes of the indirect 
allocation would be (0.75 / 0.25) = 3.0. 
The indirect percentage factor is then 
applied to the service level adjusted 
indirect PE allocators. 

• We use the specialty-specific PE/HR 
from the SMS survey data, as well as the 
supplemental surveys for cardiothoracic 
surgery, vascular surgery, physical and 
occupational therapy, independent 
laboratories, allergy/immunology, 
cardiology, dermatology, radiology, 
gastroenterology, IDTFs, radiation 
oncology, and urology. (Note: For 
radiation oncology, the data represent 
the combined survey data from the 
American Society for Therapeutic 
Radiology and Oncology (ASTRO) and 
the Association of Freestanding 
Radiation Oncology Centers (AFROC)). 
As discussed in the CY 2008 PFS final 
rule with comment period (72 FR 
66233), the PE/HR survey data for 
radiology is weighted by practice size. 
We incorporate this PE/HR into the 
calculation of indirect costs using an 
index which reflects the relationship 
between each specialty’s indirect 
scaling factor and the overall indirect 
scaling factor for the entire PFS. For 
example, if a specialty had an indirect 
practice cost index of 2.00, this 

specialty would have an indirect scaling 
factor that was twice the overall average 
indirect scaling factor. If a specialty had 
an indirect practice cost index of 0.50, 
this specialty would have an indirect 
scaling factor that was half the overall 
average indirect scaling factor. 

• When the clinical labor portion of 
the direct PE RVU is greater than the 
physician work RVU for a particular 
service, the indirect costs are allocated 
based upon the direct costs and the 
clinical labor costs. For example, if a 
service has no physician work and 1.10 
direct PE RVUs, and the clinical labor 
portion of the direct PE RVUs is 0.65 
RVUs, we would use the 1.10 direct PE 
RVUs and the 0.65 clinical labor 
portions of the direct PE RVUs to 
allocate the indirect PE for that service. 

c. Facility/Nonfacility Costs 

Procedures that can be furnished in a 
physician’s office, as well as in a 
hospital or facility setting, have two PE 
RVUs: Facility and nonfacility. The 
nonfacility setting includes physicians’ 
offices, patients’ homes, freestanding 
imaging centers, and independent 
pathology labs. Facility settings include 
hospitals, ambulatory surgical centers 
(ASCs), and skilled nursing facilities 
(SNFs). The methodology for calculating 
PE RVUs is the same for both facility 
and nonfacility RVUs, but is applied 
independently to yield two separate PE 
RVUs. Because the PEs for services 
provided in a facility setting are 
generally included in the payment to 
the facility (rather than the payment to 
the physician under the PFS), the PE 
RVUs are generally lower for services 
provided in the facility setting. 

d. Services With Technical Components 
(TCs) and Professional Components 
(PCs) 

Diagnostic services are generally 
comprised of two components: A 
professional component (PC) and a 
technical component (TC), both of 
which may be performed independently 
or by different providers. When services 
have TCs, PCs, and global components 
that can be billed separately, the 
payment for the global component 
equals the sum of the payment for the 
TC and PC. This is a result of using a 
weighted average of the ratio of indirect 
to direct costs across all the specialties 
that furnish the global components, TCs, 
and PCs; that is, we apply the same 
weighted average indirect percentage 
factor to allocate indirect expenses to 
the global components, PCs, and TCs for 
a service. (The direct PE RVUs for the 
TC and PC sum to the global under the 
bottom-up methodology.) 

e. Transition Period 
As discussed in the CY 2007 PFS final 

rule with comment period (71 FR 
69674), we are implementing the change 
in the methodology for calculating PE 
RVUs over a 4-year period. During this 
transition period, the PE RVUs will be 
calculated on the basis of a blend of 
RVUs calculated using our methodology 
described previously in this section 
(weighted by 25 percent during CY 
2007, 50 percent during CY 2008, 75 
percent during CY 2009, and 100 
percent thereafter), and the CY 2006 PE 
RVUs for each existing code. PE RVUs 
for codes that are new during this 
period will be calculated using only the 
current PE methodology and will be 
paid at the fully transitioned rate. 

f. PE RVU Methodology 
The following is a description of the 

PE RVU methodology. 

(i) Setup File 
First, we create a setup file for the PE 

methodology. The setup file contains 
the direct cost inputs, the utilization for 
each procedure code at the specialty 
and facility/nonfacility place of service 
level, and the specialty-specific survey 
PE per physician hour data. 

(ii) Calculate the Direct Cost PE RVUs 
Sum the costs of each direct input. 
Step 1: Sum the direct costs of the 

inputs for each service. The direct costs 
consist of the costs of the direct inputs 
for clinical labor, medical supplies, and 
medical equipment. The clinical labor 
cost is the sum of the cost of all the staff 
types associated with the service; it is 
the product of the time for each staff 
type and the wage rate for that staff 
type. The medical supplies cost is the 
sum of the supplies associated with the 
service; it is the product of the quantity 
of each supply and the cost of the 
supply. The medical equipment cost is 
the sum of the cost of the equipment 
associated with the service; it is the 
product of the number of minutes each 
piece of equipment is used in the 
service and the equipment cost per 
minute. The equipment cost per minute 
is calculated as described at the end of 
this section. 

Apply a BN adjustment to the direct 
inputs. 

Step 2: Calculate the current aggregate 
pool of direct PE costs. To do this, 
multiply the current aggregate pool of 
total direct and indirect PE costs (that is, 
the current aggregate PE RVUs 
multiplied by the CF) by the average 
direct PE percentage from the SMS and 
supplementary specialty survey data. 

Step 3: Calculate the aggregate pool of 
direct costs. To do this, for all PFS 
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services, sum the product of the direct 
costs for each service from Step 1 and 
the utilization data for that service. 

Step 4: Using the results of Step 2 and 
Step 3 calculate a direct PE BN 
adjustment so that the proposed 
aggregate direct cost pool does not 
exceed the current aggregate direct cost 
pool and apply it to the direct costs 
from Step 1 for each service. 

Step 5: Convert the results of Step 4 
to an RVU scale for each service. To do 
this, divide the results of Step 4 by the 
Medicare PFS CF. 

(iii) Create the indirect PE RVUs 
Create indirect allocators. 
Step 6: Based on the SMS and 

supplementary specialty survey data, 
calculate direct and indirect PE 
percentages for each physician 
specialty. 

Step 7: Calculate direct and indirect 
PE percentages at the service level by 
taking a weighted average of the results 
of Step 6 for the specialties that furnish 
the service. Note that for services with 
TCs and PCs we are calculating the 
direct and indirect percentages across 
the global components, PCs, and TCs. 
That is, the direct and indirect 
percentages for a given service (for 
example, echocardiogram) do not vary 
by the PC, TC and global component. 

Step 8: Calculate the service level 
allocators for the indirect PEs based on 
the percentages calculated in Step 7. 
The indirect PEs are allocated based on 
the three components: the direct PE 
RVU, the clinical PE RVU, and the work 
RVU. 

For most services the indirect 
allocator is: indirect percentage * (direct 
PE RVU/direct percentage) + work RVU. 

There are two situations where this 
formula is modified: 

• If the service is a global service (that 
is, a service with global, professional, 
and technical components), then the 
indirect allocator is: indirect percentage 
* (direct PE RVU/direct percentage) + 
clinical PE RVU + work RVU. 

• If the clinical labor PE RVU exceeds 
the work RVU (and the service is not a 
global service), then the indirect 
allocator is: indirect percentage * (direct 
PE RVU/direct percentage) + clinical PE 
RVU. 

Note: For global services, the indirect 
allocator is based on both the work RVU and 
the clinical labor PE RVU. We do this to 
recognize that, for the professional service, 
indirect PEs will be allocated using the work 
RVUs, and for the TC service, indirect PEs 
will be allocated using the direct PE RVU and 
the clinical labor PE RVU. This also allows 
the global component RVUs to equal the sum 
of the PC and TC RVUs. 

For presentation purposes in the 
examples in Table 1, the formulas were 

divided into two parts for each service. 
The first part does not vary by service 
and is the indirect percentage * (direct 
PE RVU/direct percentage). The second 
part is either the work RVU, clinical PE 
RVU, or both depending on whether the 
service is a global service and whether 
the clinical PE RVU exceeds the work 
RVU (as described earlier in this step). 

Apply a BN adjustment to the indirect 
allocators. 

Step 9: Calculate the current aggregate 
pool of indirect PE RVUs by multiplying 
the current aggregate pool of PE RVUs 
by the average indirect PE percentage 
from the physician specialty survey 
data. This is similar to the Step 2 
calculation for the direct PE RVUs. 

Step 10: Calculate an aggregate pool of 
proposed indirect PE RVUs for all PFS 
services by adding the product of the 
indirect PE allocators for a service from 
Step 8 and the utilization data for that 
service. This is similar to the Step 3 
calculation for the direct PE RVUs. 

Step 11: Using the results of Step 9 
and Step 10, calculate an indirect PE 
adjustment so that the aggregate indirect 
allocation does not exceed the available 
aggregate indirect PE RVUs and apply it 
to indirect allocators calculated in Step 
8. This is similar to the Step 4 
calculation for the direct PE RVUs. 

Calculate the Indirect Practice Cost 
Index. 

Step 12: Using the results of Step 11, 
calculate aggregate pools of specialty- 
specific adjusted indirect PE allocators 
for all PFS services for a specialty by 
adding the product of the adjusted 
indirect PE allocator for each service 
and the utilization data for that service. 

Step 13: Using the specialty-specific 
indirect PE/HR data, calculate specialty- 
specific aggregate pools of indirect PE 
for all PFS services for that specialty by 
adding the product of the indirect PE/ 
HR for the specialty, the physician time 
for the service, and the specialty’s 
utilization for the service. 

Step 14: Using the results of Step 12 
and Step 13, calculate the specialty- 
specific indirect PE scaling factors as 
under the current methodology. 

Step 15: Using the results of Step 14, 
calculate an indirect practice cost index 
at the specialty level by dividing each 
specialty-specific indirect scaling factor 
by the average indirect scaling factor for 
the entire PFS. 

Step 16: Calculate the indirect 
practice cost index at the service level 
to ensure the capture of all indirect 
costs. Calculate a weighted average of 
the practice cost index values for the 
specialties that furnish the service. 
(NOTE: For services with TCs and PCs, 
we calculate the indirect practice cost 
index across the global components, 

PCs, and TCs. Under this method, the 
indirect practice cost index for a given 
service (for example, echocardiogram) 
does not vary by the PC, TC and global 
component.) 

Step 17: Apply the service level 
indirect practice cost index calculated 
in Step 16 to the service level adjusted 
indirect allocators calculated in Step 11 
to get the indirect PE RVU. 

(iv) Calculate the Final PE RVUs 

Step 18: Add the direct PE RVUs from 
Step 6 to the indirect PE RVUs from 
Step 17. 

Step 19: Calculate and apply the final 
PE BN adjustment by comparing the 
results of Step 18 to the current pool of 
PE RVUs. This final BN adjustment is 
required primarily because certain 
specialties are excluded from the PE 
RVU calculation for rate-setting 
purposes, but all specialties are 
included for purposes of calculating the 
final BN adjustment. (See ‘‘Specialties 
excluded from rate-setting calculation’’ 
below in this section.) 

(v) Setup File Information 

• Specialties excluded from rate- 
setting calculation: For the purposes of 
calculating the PE RVUs, we exclude 
certain specialties such as midlevel 
practitioners paid at a percentage of the 
PFS, audiology, and low volume 
specialties from the calculation. These 
specialties are included for the purposes 
of calculating the BN adjustment. 

• Crosswalk certain low volume 
physician specialties: Crosswalk the 
utilization of certain specialties with 
relatively low PFS utilization to the 
associated specialties. 

• Physical therapy utilization: 
Crosswalk the utilization associated 
with all physical therapy services to the 
specialty of physical therapy. 

• Identify professional and technical 
services not identified under the usual 
TC and 26 modifiers: Flag the services 
that are PC and TC services, but do not 
use TC and 26 modifiers (for example, 
electrocardiograms). This flag associates 
the PC and TC with the associated 
global code for use in creating the 
indirect PE RVU. For example, the 
professional service code 93010 is 
associated with the global code 93000. 

• Payment modifiers: Payment 
modifiers are accounted for in the 
creation of the file. For example, 
services billed with the assistant at 
surgery modifier are paid 16 percent of 
the PFS amount for that service; 
therefore, the utilization file is modified 
to only account for 16 percent of any 
service that contains the assistant at 
surgery modifier. 
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• Work RVUs: The setup file contains 
the work RVUs from this proposed rule. 

(vi) Equipment Cost per Minute 

The equipment cost per minute is 
calculated as: 

(1/(minutes per year * usage)) * price * 
((interest rate/(1 ¥ (1/((1 + interest 

rate) * life of equipment)))) + 
maintenance) 

Where: 
minutes per year = maximum minutes per 

year if usage were continuous (that is, 
usage = 1); 150,000 minutes. 

usage = equipment utilization assumption; 
0.5. 

price = price of the particular piece of 
equipment. 

interest rate = 0.11. 
life of equipment = useful life of the 

particular piece of equipment. 
maintenance = factor for maintenance; 0.05. 

Note: To illustrate the PE calculation, in 
Table 1 we have used the conversion factor 
(CF) of $34.0682 which was published in the 
CY 2008 PFS final rule with comment period. 
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2. PE Proposals for CY 2009 

a. RUC Recommendations for Direct PE 
Inputs 

The RUC provided recommendations 
for PE inputs for the codes listed in the 
Table 2. 

TABLE 2.—CODES WITH RUC PE 
RECOMMENDATIONS 

CPT 1 
code Description 

29805 ...... Shoulder arthroscopy, dx. 
29830 ...... Elbow arthroscopy. 
29840 ...... Wrist arthroscopy 
29870 ...... Knee arthroscopy, dx. 
29900 ...... Mcp joint arthroscopy, dx. 
90465 ...... Immune admin 1 inj, <8 yrs. 
90466 ...... Immune admin addl inj, <8 y. 
90467 ...... Immune admin o/n, addl <8 yrs. 
90468 ...... Immune admin o/n, addl <8 y. 
90471 ...... Immunization admin. 
90472 ...... Immunization admin, each admin 
90473 ...... Immune admin oral/nasal 
90474 ...... Immune admin oral/nasal addl. 
93510 ...... Left heart catheterization. 
96405 ...... Chemo intralesional, up to 7. 
96406 ...... Chemo intralesional over 7. 
96440 ...... Chemotherapy, intracavitary. 
96445 ...... Chemotherapy, intracavitary. 
96450 ...... Chemotherapy, into CNS. 
96542 ...... Chemotherapy injection. 
99174 ...... Ocular photoscreening. 
99185 ...... Regional hypothermia. 
99186 ...... Total body hypothermia. 

1 CPT codes and descriptions are copyright 
2008 American Medical Association. 

We are in agreement with the RUC 
recommendations, (including the 
recommendation that no change be 
made to the direct inputs for CPT 93510, 
a cardiac catheterization code), except 
for inclusion of the clinical staff time 
related to quality activities for the 
following immunization codes: CPT 
codes 90465, 90466, 90467, 90468, 
90471, 90472, 90473 and 90474. While 
we allow this time for mammography 
services due to the specific regulatory 
requirements required by the 
Mammography Quality Standards Act of 
1992 (Pub. L. 102–539) (MQSA), such 
MQSA time is not a regulatory 
requirement for immunization services. 

b. Equipment Time-in-Use 
The formula for estimating the cost 

per minute for equipment is based upon 
a variety of factors, including the cost of 
the equipment, useful life, interest rate, 
maintenance cost, and utilization. The 
purpose of this formula is to identify an 
estimated cost per minute for the 
equipment that can be multiplied by the 
time the equipment is in use to obtain 
an estimated per use equipment cost to 
develop the resource-based PE RVU. 

In calculating the estimated cost per 
minute for services that are in use 24 

hours per day for 7 days per week, we 
have assumed that the maximum 
amount of time that the equipment can 
be in use is approximately 525,000 
minutes (that is, 525,000 minutes = (24 
hours per day) × (7 days per week) × (52 
weeks per year) × (60 minutes per 
hour)). 

For CY 2008, we used 525,000 
minutes to calculate the per minute 
equipment cost for the equipment used 
in CPT code 93012, Telephonic 
transmission of post-symptom 
electrocardiogram rhythm strip(s), 24- 
hour attended monitoring, per 30 day 
period of time; tracing only and CPT 
code 93271, Patient demand single or 
multiple event recording with 
presymptom memory loop, 24-hour 
attended monitoring, per 30 day period 
of time; monitoring, receipt of 
transmissions, and analysis. Based on 
information presented to us by a 
provider group suggesting that the 
equipment was in use continuously, we 
determined that this equipment is used 
24 hours a day, 7 days a week. Thus, we 
assigned the equipment a 100 percent 
usage rate. However, in subsequent 
discussions with a provider group, we 
determined that, although there may be 
a 100 percent usage rate for a particular 
month, this does not correspond to a 
100 percent usage rate for a year. 
Therefore, for CY 2009 we are proposing 
to apply our standard utilization rate of 
50 percent to the 525,000 maximum 
minutes of use, consistent with our 
utilization rate assumption for other 
equipment. This results in 262,500 
minutes (that is, 262,500 = 525,000 × 
0.50) of average use over the course of 
the year. 

In the CY 2008 PFS rule, we used 
43,200 minutes (60 minutes per hour × 
24 hours per day × 30 days per month) 
to estimate the per use cost of the 
equipment in these monthly services. 
We are continuing to use 43,200 
minutes in determining the equipment 
cost per use for these codes. The PE 
RVUs would increase from 5.28 to 5.98 
as a result of this change. 

c. Change to PE Database Inputs for 
Certain Cardiac Stress Tests 

The direct PE inputs for CPT code 
93025, Microvolt T-wave alternans for 
assessment of ventricular arrhythmias, 
for clinical labor are not consistent with 
the other cardiac stress tests, CPT codes 
93015, Cardiovascular stress test using 
maximal or submaximal treadmill or 
bicycle exercise, continuous 
electrocardiographic monitoring, and/or 
pharmacological stress; with physician 
supervision, with interpretation and 
report, and 93017, Cardiovascular stress 
test using maximal or submaximal 

treadmill or bicycle exercise, continuous 
electrocardiographic monitoring, and/or 
pharmacological stress; tracing only, 
without interpretation and report. These 
codes were refined by the PEAC in 
January 2002, the same year that CPT 
code 93025 was implemented. Because 
of this overlap in timing, the codes that 
the PEAC refined utilize registered 
nurses (RNs) while CPT 93025 uses a 
‘‘blend’’ of RNs and physicians. 

To provide consistency across the 
family, we are proposing to designate 
the RN as the labor type for CPT code 
93025. In addition, we are proposing to 
add the specific Micro-volt T-wave 
testing equipment, priced at $40,000, to 
replace the two different cardiac stress 
testing treadmill devices that are 
currently assigned to this code and 
reflected in the PE database. We are also 
proposing to assign the service period 
time, 53 minutes, to the exam table and 
the Micro-volt T-wave testing treadmill 
because neither piece of equipment is 
available for use by others during the 
testing interval. The T-wave stress test 
must be done in quiet room. Using this 
rationale for the other two stress testing 
CPT codes (that is, 93015 and 93017), 
we are also proposing to revise the PE 
database for these services and allocate 
the 55-minute service period time to the 
exam table and the stress testing 
equipment rather than the 41 minutes 
currently assigned. 

d. Revisions to § 414.22(b)(5)(i) 
Concerning Practice Expense 

Current regulations at § 414.22(b)(5)(i) 
provide an explanation of the two levels 
of PE RVUs—facility and nonfacility— 
that are used in determining payment 
under the PFS. Section 
414.22(b)(5)(i)(A) discusses facility PE 
RVUs and § 414.22 (b)(5)(i)(B) discusses 
nonfacility PE RVUs. Language in each 
of these sections incorrectly implies that 
the facility PE RVU is lower than or 
equal to the nonfacility PE RVUs. 
However, there are some instances 
where the facility PE RVUs may actually 
be greater than the nonfacility PE RVUs. 
In order to address this inaccuracy, we 
are proposing to revise § 414.22(b)(5)(i) 
(A) and (B) to remove this language. 

B. Geographic Practice Cost Indices 
(GPCI): Locality Discussion 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘GPCI: LOCALITY 
DISCUSSION’’ at the beginning of your 
comments.] 

1. Update 
Section 1848(e)(1)(A) of the Act 

requires us to develop separate 
Geographic Practice Cost Indices 
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(GPCIs) to measure resource cost 
differences among localities compared 
to the national average for each of the 
three fee schedule components (work, 
PE and malpractice). While requiring 
that the PE and malpractice GPCIs 
reflect the full relative cost differences, 
section 1848(e)(1)(A)(iii) of the Act 
requires that the physician work GPCIs 
reflect only one-quarter of the relative 
cost differences compared to the 
national average. 

Section 1848(e)(1)(C) of the Act 
requires us to review and, if necessary, 
adjust the GPCIs at least every 3 years. 
This section also specifies that if more 
than 1 year has elapsed since the last 
GPCI revision, we must phase in the 
adjustment over 2 years, applying only 
one-half of any adjustment in each year. 
As discussed in the CY 2008 PFS final 
rule with comment period (72 FR 
66243), in CY 2008 we established new 
GPCIs for each Medicare locality and 
implemented them. The CY 2008 
adjustment to the GPCIs reflected the 
first year of the 2-year phase-in. 

We note that the proposed CY 2009 
physician work GPCIs do not reflect the 
1.000 floor that was in place during CY 
2006 through June 30, 2008. As 
discussed in section II.S. of this 
preamble, ‘‘Expiring Provisions and 
Related Discussion’’, the 1.000 work 
GPCI floor expired as of January 1, 2008 
in accordance with section 102 of the 
MIEA-TRHCA. However, section 103 of 
the MMSEA extended application of 
1.000 floor to the physician work GPCI 
through June 30, 2008. See Addenda D 
and E for the proposed CY 2009 GPCIs 
and summarized geographic adjustment 
factors (GAFs). 

For a detailed explanation of how the 
GPCI update was developed, see the CY 
2008 PFS final rule with comment 
period (72 FR 66244). 

2. Payment Localities 

a. Background 

As stated above in this section, 
section 1848(e)(1)(A) of the Act requires 
us to develop separate GPCIs to measure 
resource cost differences among 
localities compared to the national 
average for each of the three fee 
schedule components (work, PE, and 
malpractice). Payments under the PFS 
are based on the relative resources 
required to provide services, and are 
adjusted for differences in resource 
costs among payment localities using 
the GPCIs. As a result, PFS payments 
vary between localities. Although the 
PFS payment for a particular service is 
actually adjusted by applying a GPCI to 
each fee schedule component, for 
purposes of discussion and comparison, 

we calculate a geographic adjustment 
factor (GAF) for each locality. These 
GAFs reflect a weighted average of the 
GPCIs within the locality and can be 
used as a general proxy for area practice 
costs. A GAF is calculated to reflect a 
summarization of the GPCIs, (which is 
used only to make comparisons across 
localities). The GAFs are not an absolute 
measure of actual costs, nor are they 
used to calculate PFS payments. Rather, 
they are a tool that can be used as a 
proxy for differences in the cost of 
operating a medical practice among 
various geographic areas (for example 
counties) for the purpose of assessing 
the potential impact of alternative 
locality configurations. 

Prior to 1992, Medicare payments for 
physicians’ services were made on the 
basis of reasonable charges. Payment 
localities were established under the 
reasonable charge system by local 
Medicare carriers based on their 
knowledge of local physician charging 
patterns and economic conditions. A 
total of 210 localities were developed; 
including 22 ‘‘Statewide’’ localities 
where all areas within a State (whether 
urban or rural) received the same 
payment amount for a given service. 
These localities changed little between 
the inception of Medicare in 1966 and 
the beginning of the PFS. Following the 
inception of the PFS, we acknowledged 
that there was no consistent geographic 
basis for these localities and that they 
did not reflect the significant economic 
and demographic changes that had 
taken place since 1966. As a result, a 
study was begun in 1994 which 
culminated in a comprehensive locality 
revision which was implemented in 
1997. 

The 1997 payment locality revision 
was based and built upon the prior 
locality structure. The 22 previously 
existing Statewide localities remained 
Statewide localities. New localities were 
established in the remaining 28 States 
by comparing the area cost differences 
(using the GAFs as a proxy for costs) of 
the localities within these States. We 
ranked the existing localities within 
these States by GAFs in descending 
order. The GAF of the highest locality 
within a State was compared to the 
weighted average GAF of other 
localities. If the differences between 
these GAFs exceeded 5 percent, the 
highest locality remained a distinct 
locality. If the GAFs associated with all 
the localities in a State did not vary by 
at least 5 percent, the State became a 
Statewide locality. If the highest locality 
remained a distinct locality, the process 
was repeated for the second highest 
locality and so on until the variation 
among remaining localities fell below 

the 5 percent threshold. The rest of the 
localities within the State were 
combined into a single rest-of-State 
locality as their costs were relatively 
homogeneous. The revised locality 
structure (which is the one currently in 
use) reduced the number of localities 
from 210 to 89. The number of 
Statewide localities increased from 22 to 
34. The development of the current 
locality structure is described in detail 
in the CY 1997 PFS proposed rule (61 
FR 34615) and the final rule (61 FR 
59494). 

Although there have been no changes 
to the locality structure since 1997, we 
have considered and proposed making 
changes in recent years. As we have 
frequently noted, any changes to the 
locality configuration must be made in 
a budget neutral manner. Therefore, 
changes in localities can lead to 
significant redistributions in payments. 
For many years, we have not considered 
making changes to localities without the 
support of a State Medical Association, 
which we believed would demonstrate 
consensus for the change among the 
professionals who would be affected. 
However, we recognize that over time 
changes in demographics or local 
economic conditions may lead us to 
conduct a more comprehensive 
examination of existing payment 
localities. 

Payment Locality Approaches Discussed 
in the CY 2008 PFS Proposed Rule 

For the past several years, we have 
been involved in discussions with 
California physicians and their 
representatives about recent shifts in 
relative demographics and economic 
conditions among a number of counties 
within the current California payment 
locality structure. In the CY 2008 
proposed rule, we described three 
options for changing the payment 
localities in California. A detailed 
discussion of the options for changing 
the payment localities in California may 
be found in both the CY 2008 PFS 
proposed rule and final rule with 
comment period (72 FR 38139 and 72 
FR 66245, respectively). 

After evaluating the comments on 
these options, which included 
MedPAC’s two suggestions for 
developing changes in payment 
localities for the entire country (not just 
California), other States expressing 
interest in having their payment 
localities reconfigured, and the 
California Medical Association’s 
decision not to endorse any option, we 
decided not to proceed with any of the 
alternatives we presented. We explained 
in the CY 2008 final rule with comment 
period (72 FR 66248) that we intend to 
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conduct a thorough analysis of potential 
approaches to reconfiguring localities 
and would address this issue again in 
future rulemaking. We also noted that 
some commenters wanted us to consider 
a national reconfiguration of localities 
rather than just making changes one 
State at a time. 

b. Alternative Payment Locality 
Approaches 

As a follow-up to the CY 2008 PFS 
final rule with comment period, we 
have contracted with Acumen, LLC to 
conduct a preliminary study of several 
options for revising the payment 
localities. To that end, we are currently 
reviewing several alternative 
approaches for reconfiguring payment 
localities on a nationwide basis. 
However, our study of possible 
alternative payment locality 
configurations is in the early stages of 
development. The discussion that 
follows provides a brief description of 
the alternative payment locality 
configurations currently under 
consideration. An interim report on the 
results of this research will be posted on 
the CMS Web site following the 
publication of this proposed rule. 

At this time, we are not proposing to 
make any changes to our payment 
localities. When we are ready to propose 
a change to the locality configuration, 
we will provide extensive opportunities 
for public comment (for example, town 
hall meetings or open door forums, as 
well as soliciting public comments in a 
proposed rule) before implementing any 
change. If we would make changes to 
the locality structure, we anticipate 
applying any locality reconfiguration 
uniformly to all States. 

Option 1: CMS Core Based Statistical 
Area (CBSA) Payment Locality 
Configuration 

Option 1 would use the Office of 
Management and Budget (OMB’s) 
Metropolitan Statistical Area (MSA) 
designations for the payment locality 
configuration. MSAs would be 
considered as urban core-based 
statistical areas (CBSAs). Micropolitan 
Areas (as defined by OMB) and rural 
areas would be considered as non-urban 
(rest of State) CBSAs. This approach 
would be consistent with the inpatient 
hospital prospective payment system 
(IPPS) pre-reclassification CBSA 
assignments and with the geographic 
payment adjustments used in other 
payment systems such as ESRD 
facilities, SNFs, ASCs, and home health 
agencies (HHAs). Under this method, 
GPCI payment localities would be 
defined by MSAs (urban CBSAs) and 
‘‘rest of State’’ areas (non-urban CBSAs) 

and the number of localities would 
increase. 

Option 2: Separate High Cost Counties 
From Existing Localities 

This method for reconfiguring 
payment localities was suggested by 
MedPAC as part of its comments on the 
CY 2008 PFS proposed rule. Under this 
approach, we would begin with the 
existing 89 GPCI localities and create 
new localities based on an iterative 
comparison process using the GAF as a 
proxy for costs. (As discussed above, the 
GAF is used as a general proxy for area 
practice costs. The GAFs are used only 
to make comparisons across localities or 
other geographic subdivision and do not 
reflect an absolute measure of costs.) For 
example, the county with the highest 
GAF in a given locality is compared to 
the average GAF for all other counties 
in the locality. If the GAF for the highest 
county exceeds the average GAF for all 
other counties in the locality by more 
than 5 percent, the highest county is 
assigned its own locality. The GAF of 
the second highest county is then 
compared to the average GAF for all 
other remaining counties in the locality. 
If the GAF for the second highest county 
exceeds the average GAF for the other 
remaining counties by more than 5 
percent, the second highest county is 
also assigned its own locality. The 
process is repeated for the next highest 
county(ies) until the difference between 
the GAF for the highest remaining 
county and the average GAF for the 
other remaining counties is less than 5 
percent. This approach is similar to an 
option we presented last year for 
California except that under this option, 
the GAF of higher counties is compared 
to the average GAF of all other 
remaining lower GAF counties, rather 
than to the entire locality’s GAF. As 
such, this approach would remove 
higher cost counties from their existing 
locality structure and they would each 
be placed into their own locality. 

Option 3: Separate MSAs From 
Statewide Localities 

Option 3 was also suggested by 
MedPAC. This alternative for payment 
locality configuration begins with 
Statewide localities (for every State) and 
creates separate localities for higher cost 
(higher GAF) MSAs. Under this 
approach, localities are determined 
within each State based on the same 
iterative process as described above in 
option 2. The GAF of the highest MSA 
in a given State is compared to the 
average GAF of all other areas within 
the State. For example, the highest cost 
MSA would be compared to an average 
GAF for all other MSAs in the State and 

the counties in the ‘‘rest of State’’ area. 
If the GAF of the highest MSA is more 
than 5 percent greater than the average 
GAF for all other areas in that State, 
then the highest MSA becomes a 
separate locality. This iterative process 
continues with the second highest MSA. 
The process stops when the GAF of the 
highest remaining MSA is not more than 
5 percent greater than the average of the 
other remaining areas within the State. 
This option is similar to option 2; 
however, it removes higher cost MSAs 
from the ‘‘rest of State’’ locality rather 
than removing higher cost counties from 
their existing payment locality. 

Option 4: Group Counties Within a State 
Into Locality Tiers Based on Costs 

This approach combines counties 
within a State into tiers (or groupings) 
based on similar GAFs. (This alternative 
is similar to an option we considered for 
California last year). Under this 
approach, counties in each State are 
sorted in descending order by GAFs. 
The highest county GAF is compared to 
the second highest. If the difference is 
less than 5 percent, the counties are 
included in the same locality. The third 
highest county GAF is then compared to 
the highest county GAF. This process 
continues until a county has a GAF 
difference from the highest county GAF 
that is more than 5 percent. When this 
occurs, that county becomes the highest 
county in a new payment locality and 
the process is repeated for all counties 
in the State. This methodology creates 
tiers of counties (within each State) that 
may or may not be contiguous but share 
similar practice costs. 

c. Solicitation of Comments 
As noted earlier in this section, we 

will be posting an interim report of our 
locality study on the CMS Web site after 
publication of this proposed rule. 
Information on how to access the report 
will be made available through the PFS 
home page on the CMS Web site at 
http://www.cms.hhs.gov/ 
PhysicianFeeSched/. Additionally, we 
plan to update our Web site periodically 
as our research progresses. 

We encourage interested parties to 
submit comments on the options 
presented both here and in our interim 
report to the address for comments 
listed on our Web site. We are also 
interested in receiving comments and 
suggestions on other potential 
alternative locality configurations (in 
addition to the options described in this 
section). Additionally, we are requesting 
comments on the administrative and 
operational issues associated with the 
various options under consideration. As 
previously discussed, we are not 
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proposing any changes to the payment 
locality configurations at this time. 
When we are ready to propose any 
changes to the locality configuration, we 
will provide extensive opportunities for 
public comment (for example, town hall 
meetings or open door forums) on 
specific proposals before implementing 
any change. 

C. Malpractice RVUs (PC/TC Issue) 
[If you choose to comment on issues 

in this section, please include the 
caption ‘‘MALPRACTICE RVUs’’ at the 
beginning of your comments.] 

In the CY 1992 PFS final rule (56 FR 
59527), we described in detail how 
malpractice (MP) RVUs are calculated 
for each physicians’ service and, when 
professional liability insurance (PLI) 
premium data are not available, how we 
crosswalk or assign RVUs to services. 
Following the initial calculation of 
resource-based MP RVUs, the MP RVUs 
are then subject to review by CMS at 5- 
year intervals. Reviewing the MP RVUs 
every 5 years ensures that the MP 
relative values reflect any marketplace 
changes in the physician community’s 
ability to acquire PLI. However, there 
are codes that define certain radiologic 
services that have never been part of the 
MP RVU review process. The MP RVUs 
initially assigned to these codes have 
not been revised because there is a lack 
of suitable data on the cost of PLI for 
technical staff or imaging centers (where 
most of these services are performed). 

In the CY 2008 PFS proposed rule (72 
FR 38143), we noted that the PLI 
workgroup, a subset of the Relative 
Value Update Committee (RUC) of the 
AMA, brought to our attention the fact 
that there are approximately 600 
services that have technical component 
(TC) MP RVUs that are greater than the 
professional component (PC) MP RVUs. 
Suggesting that it is illogical for the MP 
RVUs for the TC of a service to be higher 
than the MP RVUs for the PC, the PLI 
workgroup requested that we make 
changes to these MP RVUs. 

We responded that we would like to 
develop a resource-based methodology 
for the technical portion of these MP 
RVUs; but that we did not have data to 
support any such change. We asked for 
information about how, and if, 
technicians employed by facilities 
purchase PLI or how their professional 
liability is insured. We also asked for 
comments on what types of PLI are 
carried by facilities that perform these 
technical services. 

In comments submitted in response to 
the proposed rule, the American College 
of Cardiology (ACC) suggested that we 
‘‘flip’’ the MP RVUs between the PCs 
and TCs. This proposal would reduce 

the MP RVUs for the TC and increase 
the MP RVUs for the PC. We also 
received comments from the American 
College of Radiology (ACR) suggesting 
that we make the TC RVUs equal to the 
PC RVUs. The ACR stated that there was 
clearly some professional liability 
associated with these codes and using 
the resource-based MP RVUS of the PC 
maintains the resource-based 
methodology and eliminates the logical 
inequities of the TC having more RVUs 
than the PC. 

The AMA’s PLI workgroup 
recommended that we reduce the MP 
RVUs for the TC for these codes to zero. 
The workgroup suggested that there are 
no identifiable separate costs for 
professional liability for the TC. The 
workgroup also recommended that the 
MP RVUs removed from the TC for 
these codes be redistributed across all 
physicians’ services. 

In the CY 2008 PFS final rule with 
comment period (72 FR 66248), we 
stated, in response to the suggestions 
from the AMA, ACR, and ACC, that we 
that we did not believe it would be 
appropriate to ‘‘flip’’ the PC and TC MP 
RVU values because the professional 
part of the MP RVUs have undergone a 
resource-based review, are derived from 
actual data, and are consistent with the 
resource-based methodology for PFS 
payments. We also stated that we would 
not simply equalize the PC and TC RVU 
values because we had no data to 
demonstrate that the MP costs for the 
technical portion of these services are 
the same as the professional portion. In 
response to the suggestion of the PLI 
workgroup, we stated that we are not 
able to evaluate whether sufficient data 
exists or to make a judgment on the 
RUC’s assertion that there are no such 
identifiable costs (and therefore, no data 
are available). 

We also received several comments 
supporting our decision to examine the 
possibility of developing a resource- 
based methodology for the technical 
portion of the MP RVUs. The 
commenters supported the collection 
and analysis of appropriate MP 
premium data before making any 
changes to the MP RVU distribution. In 
response, in the CY 2008 PFS final rule 
with comment period, we stated that we 
would continue to solicit, collect, and 
analyze appropriate data on this subject 
and that when we had sufficient 
information we would be better able to 
make a determination as to what, if any, 
changes should be made, and that we 
would propose any changes in future 
rulemaking. 

The issue of assigning MP RVUs for 
the TC of certain services continues to 
be a source of concern for several 

physician associations and for CMS. We 
did not receive a response to our request 
for additional data on this issue. This 
issue is one of importance to CMS 
because the lack of available PLI data 
affects our ability to make a resource- 
based evaluation of the TC MP RVUs for 
these codes. As part of our work to 
update the MP RVUs in CY 2010, we 
will instruct our contractor to research 
available data sources for the MP costs 
associated with the TC portion of these 
codes. We will also ask the contractor to 
look at what is included in general 
liability insurance versus PLI for 
physicians and other professional staff. 
If data sources are available, we will 
instruct the contractor to gather the data 
so we will be ready to implement 
revised MP RVUs for the TC of these 
codes in conjunction with the update of 
MP RVUs for the PCs in 2010. 

D. Medicare Telehealth Services 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘MEDICARE TELEHEALTH 
SERVICES’’ at the beginning of your 
comments.] 

1. Requests for Adding Services to the 
List of Medicare Telehealth Services 

Section 1834(m)(4)(F) of the Act 
defines telehealth services as 
professional consultations, office visits, 
and office psychiatry services, and any 
additional service specified by the 
Secretary. In addition, the statute 
required us to establish a process for 
adding services to or deleting services 
from the list of telehealth services on an 
annual basis. 

In the December 31, 2002 Federal 
Register (67 FR 79988), we established 
a process for adding services to or 
deleting services from the list of 
Medicare telehealth services. This 
process provides the public an ongoing 
opportunity to submit requests for 
adding services. We assign any request 
to make additions to the list of Medicare 
telehealth services to one of the 
following categories: 

• Category #1: Services that are 
similar to professional consultations, 
office visits, and office psychiatry 
services. In reviewing these requests, we 
look for similarities between the 
proposed and existing telehealth 
services for the roles of, and interactions 
among, the beneficiary, the physician 
(or other practitioner) at the distant site 
and, if necessary, the telepresenter. We 
also look for similarities in the 
telecommunications system used to 
deliver the proposed service, for 
example, the use of interactive audio 
and video equipment. 
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• Category #2: Services that are not 
similar to the current list of telehealth 
services. Our review of these requests 
includes an assessment of whether the 
use of a telecommunications system to 
deliver the service produces similar 
diagnostic findings or therapeutic 
interventions as compared with the 
face-to-face ‘‘hands on’’ delivery of the 
same service. Requestors should submit 
evidence showing that the use of a 
telecommunications system does not 
affect the diagnosis or treatment plan as 
compared to a face-to-face delivery of 
the requested service. 

Since establishing the process, we 
have added the following to the list of 
Medicare telehealth services: 
psychiatric diagnostic interview 
examination; ESRD services with two to 
three visits per month and four or more 
visits per month (although we require at 
least one visit a month to be furnished 
in-person ‘‘hands on’’, by a physician, 
clinical nurse specialist (CNS), nurse 
practitioner (NP), or physician assistant 
(PA) to examine the vascular access 
site); individual medical nutrition 
therapy; and the neurobehavioral status 
exam. 

Requests to add services to the list of 
Medicare telehealth services must be 
submitted and received no later than 
December 31 of each calendar year to be 
considered for the next rulemaking 
cycle. For example, requests submitted 
before the end of CY 2007 are 
considered for the CY 2009 proposed 
rule. For more information on 
submitting a request for an addition to 
the list of Medicare telehealth services, 
visit our Web site at www.cms.hhs.gov/ 
telehealth/. 

2. Submitted Requests for Addition to 
the List of Telehealth Services 

We received the following requests in 
CY 2007 for additional approved 
services to become effective for CY 
2009: (1) Diabetes self-management 
training (DSMT); and (2) critical care 
services. In addition, in the CY 2008 
PFS final rule with comment period (72 
FR 66250), we committed to continuing 
to evaluate last year’s request to add 
subsequent hospital care to the list of 
approved telehealth services. The 
following is a discussion of these 
requests. 

a. Diabetes Self-Management Training 
(DSMT) 

The American Telemedicine 
Association (ATA) and the Marshfield 
Clinic submitted a request to add 
diabetes self-management training 
(DSMT) (as represented by Healthcare 
Common Procedure Coding System 
(HCPCS) codes G0108 and G0109) to the 

list of approved telehealth services. In 
the CY 2006 PFS proposed rule (70 FR 
45787) and final rule with comment 
period (70 FR 70157), we did not 
approve a previous request to add 
DSMT to the list of approved telehealth 
services. We approved a request to add 
individual medical nutrition therapy 
(MNT) to the list of approved telehealth 
services. 

The current request asks us to 
evaluate and approve individual and 
group DSMT as Category 1 services 
because they are comparable to MNT. 
The requesters believe that MNT and 
DSMT are similar because both are 
designed to provide education in the 
primary care setting and to facilitate 
behavior modification on the part of the 
patient. The requesters asked us to 
examine the clinical outcomes of 
providing the service and evidence- 
based practice in determining whether 
the codes should be added to the list of 
approved telehealth services. The 
requesters also asked us to examine 
whether DSMT is appropriate care by 
those standards (clinical outcomes and 
evidence-based practice), and they 
provided evidence that DSMT has a 
direct effect on reducing HbA1c levels 
and improves outcomes for patients. 

CMS Review 
The requesters specifically asked us to 

evaluate DSMT as a Category 1 service 
based on clinical outcomes and 
evidence-based practice. This approach 
does not match the criteria we use to 
assign services to Category 1. To 
determine whether to assign a request to 
Category 1, we look for similarities 
between the service that is being 
considered for addition and existing 
telehealth services for the roles of, and 
interactions among, the beneficiary, the 
physician (or other practitioner) at the 
distant site and, if necessary, the 
telepresenter. Analysis of clinical 
outcomes and evidence-based practice 
alone are not sufficient to assign 
services to Category 1. 

The requesters believe that DSMT 
services can be considered and 
approved for telehealth as Category 1 
services because they are comparable to 
MNT services approved for telehealth. 
Section 414.65 provides for the payment 
of individual MNT furnished via 
telehealth. Group MNT is not an 
approved telehealth service, so it cannot 
be used as a point of comparison for 
group DSMT (as represented by HCPCS 
code G0109). Moreover, as noted in our 
previous review of DSMT, group 
counseling services have a different 
interactive dynamic between the 
physician or practitioner at the distant 
site and beneficiary at the originating 

site as compared to services on the 
current list of Medicare telehealth 
services (70 FR 45787 and 70 FR 70157). 
Since the interactive dynamic of group 
DSMT is not similar to individual MNT 
or any other service currently approved 
for telehealth, we believe that group 
DSMT must be evaluated as a category 
2 service. 

Section 1861(qq) of the Act provides 
that DSMT (which can be either a group 
or individual service) involves 
educational and training services to 
ensure therapy compliance or to provide 
necessary skills and knowledge to 
participate in managing the condition, 
including the skills necessary for the 
self-administration of injectable drugs. 
We believe individual DSMT is not 
analogous to individual MNT because of 
the element of skill-based training that 
is encompassed within individual 
DSMT, but is not an aspect of individual 
MNT (or any other services currently 
approved for telehealth). Due to the 
statutory requirement that DSMT 
services include teaching beneficiaries 
the skills necessary for the self- 
administration of injectable drugs, we 
believe that DSMT, whether provided to 
an individual or a group, must be 
evaluated as a category 2 service. 

Because we consider individual and 
group DSMT to be category 2 services, 
we need to evaluate whether these are 
services for which telehealth can be an 
adequate substitute for a face-to-face 
encounter. Most of the studies cited by 
the requesters focused on the value of 
DSMT in helping individuals with 
diabetes achieve successful health- 
related outcomes. Some of these studies 
documented clinical outcomes and 
evidence-based practice of the 
appropriateness of DSMT in treating 
diabetes, but they did not provide 
comparative analysis demonstrating that 
DSMT provided via telehealth is 
equivalent to the face-to-face delivery of 
such services. As such, these studies 
were not relevant to this review. 

One study cited by the requesters 
which analyzed diabetes care provided 
via telehealth defined telehealth 
technologies to consist of messaging and 
monitoring devices. The telehealth 
technologies utilized in this study do 
not correspond with our definitions of 
telehealth as specified in § 410.78. 

Another study cited by the requesters 
as examining the effectiveness of 
diabetes management provided via 
telehealth was intended to help diabetic 
participants manage their care with the 
help of a home-based telehealth support 
system. The study’s authors note some 
interesting correlations that were 
observed without any claim of 
reliability or validity, and the study’s 
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authors clearly state that no causal 
relationships can be referred from the 
data. 

A third study cited by the requesters 
compared diabetes education provided 
through telemedicine technology to 
diabetes education provided in-person. 
The study design did not include 
training patients in the self- 
administration of injectable drugs, 
which is one of the elements of DSMT 
under section 1861(qq) of the Act. The 
success of one diabetes educator in 
teaching the self-administration of 
insulin to one of the participants was 
anecdotal; no conclusive evidence was 
provided that insulin administration 
can routinely be taught effectively as a 
telehealth service. 

After reviewing these studies, we 
determined that we do not have 
sufficient comparative analysis or other 
compelling evidence that either 
individual or group DSMT delivered via 
telecommunications is equivalent to 
DSMT delivered face-to-face. We do not 
find evidence that providing DSMT via 
telehealth is an adequate substitute for 
the face-to-face encounter between the 
practitioner and the patient. Therefore, 
we are not proposing to add individual 
and group DSMT (as described by 
HCPCS codes G0108 and G0109) to the 
list of approved telehealth services. 

b. Critical Care Services 
The University of Pittsburgh Medical 

Center (UPMC) submitted a request to 
add critical care services (as defined by 
HCPCS codes 99291 and 99292) as a 
‘‘Category 1’’ service. The requester 
draws similarities to the evaluation and 
management (E/M) consultation services 
currently approved for telehealth. The 
requester noted that the primary 
difference between critical care and 
other E/M services already approved for 
telehealth is that critical care is specific 
to patients with vital organ failure. 
Anecdotally, UPMC has found that the 
use of telecommunications systems and 
software gives critically injured or ill 
patients (specifically stroke patients) 
timely access to highly specialized 
physicians. According to the request, 
UPMC physicians are able to give ‘‘an 
equally effective examination, spend the 
same amount of time with the patient 
and develop the same course of 
treatment just as if they were bedside.’’ 

CMS Review 
The acuity of a critical care patient is 

significantly greater than the acuity 
generally associated with patients 
receiving the E/M services approved for 
telehealth. Because of the acuity of 
critically ill patients, we do not consider 
critical care services similar to any 

services on the current list of Medicare 
telehealth services. Therefore, we 
believe critical care must be evaluated 
as a Category 2 service. 

Because we consider critical care 
services to be Category 2, we need to 
evaluate whether these are services for 
which telehealth can be an adequate 
substitute for a face-to-face encounter. 
We have no evidence suggesting that the 
use of telehealth could be a reasonable 
surrogate for the face-to-face delivery of 
this type of care. As such, we do not 
propose to add critical care services (as 
defined by HCPCS codes 99291 and 
99292) to the list of approved telehealth 
services. 

c. Subsequent hospital care 
Prior to 2006, follow-up inpatient 

consultations (as described by CPT 
codes 99261 through 99263) were 
approved for telehealth. CPT 2006 
deleted the follow-up inpatient 
consultation codes and advised 
practitioners instead to bill for these 
services using the codes for subsequent 
hospital care (as described by CPT codes 
99231 through 99233). For CY 2006, we 
removed the deleted codes for follow-up 
inpatient consultations from the list of 
approved telehealth services. 

In the CY 2008 PFS proposed rule (72 
FR 38144) and final rule with comment 
period (72 FR 66250), we discussed a 
request we received from the ATA to 
add subsequent hospital care to the list 
of approved telehealth services. Because 
there is currently no method for 
practitioners to bill for follow-up 
inpatient consultations delivered via 
telehealth, the ATA requested that we 
approve use of the subsequent hospital 
care codes to bill follow-up inpatient 
consultations furnished via telehealth, 
as well as to bill for subsequent hospital 
care services furnished via telehealth 
that are related to the ongoing E/M of 
the hospital inpatient (72 FR 66250). 
Since the subsequent hospital care 
codes describe a broader range of 
services than follow-up inpatient 
consultation, including some services 
that may not be appropriate for addition 
to the list of telehealth services, we did 
not add subsequent hospital care to the 
list of approved telehealth services. 
Instead, we committed to continue to 
evaluate whether, and if so, by what 
mechanism subsequent hospital care 
could be approved for telehealth when 
used for follow-up inpatient 
consultations (72 FR 66249). 

CMS Review 
We considered the possibility of 

approving subsequent hospital care for 
telehealth with specific limitations, for 
example, approving subsequent hospital 

care for telehealth only when the codes 
are used for follow-up inpatient 
consultations. Given the potential acuity 
level of the patient in the hospital 
setting, we remain concerned that 
practitioners could misuse the codes 
and provide a broader range of 
subsequent hospital care services via 
telehealth than was formerly approved 
for telehealth with the follow-up 
inpatient consultation codes, including 
the on-going, day-to-day E/M of a 
hospital inpatient. (For a discussion of 
these issues, see 72 FR 38144 and 
66249.) We were also concerned that it 
could be difficult to implement 
sufficient controls and monitoring to 
ensure that the telehealth use of the 
codes for subsequent hospital care is 
limited to the delivery of services that 
were formerly described as follow-up 
inpatient consultations. 

We have considered this issue further, 
and for CY 2009, we are proposing to 
create a new series of HCPCS codes for 
follow-up inpatient telehealth 
consultations. Practitioners would use 
these codes to submit claims to their 
Medicare contractors for payment of 
follow-up inpatient consultations 
provided via telehealth. The new 
HCPCS codes will be limited to the 
range of services included in the scope 
of the previous CPT codes for follow-up 
inpatient consultations, and the 
descriptions will be modified to limit 
the use of such services for telehealth. 
The HCPCS codes will clearly designate 
these as follow-up inpatient 
consultations provided via telehealth, 
and not subsequent hospital care used 
for inpatient visits. Utilization of these 
codes would allow us to provide 
payment for these services, as well as 
enable us to monitor whether the codes 
are used appropriately. We also propose 
to establish the RVUs for these services 
at the same level as the RVUs 
established for subsequent hospital care 
(as described by CPT codes 99231 
through 99233). We believe this is 
appropriate because a physician or 
practitioner furnishing a telehealth 
service is paid an amount equal to the 
amount that would have been paid if the 
service had been furnished without the 
use of a telecommunication system. 
Since physicians and practitioners 
furnishing follow-up inpatient 
consultations in a face-to-face encounter 
must continue to utilize subsequent 
hospital care codes (as described by CPT 
codes 99231 through 99233), we believe 
it is appropriate to set the RVUs for the 
new telehealth G codes at the same level 
as for the subsequent hospital care 
codes. 

As defined below in this section, we 
are proposing to create HCPCS codes 
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specific to the telehealth delivery of 
follow-up inpatient consultations solely 
to re-establish the ability for 
practitioners to provide and bill for 
follow-up inpatient consultations 
delivered via telehealth. These codes are 
intended for use by practitioners serving 
beneficiaries located at qualifying 
originating sites (as defined in § 410.78) 
requiring the consultative input of 
physicians who are not available for a 
face-to-face encounter. These codes are 
not intended to include the ongoing 
E/M of a hospital inpatient. 

Claims for follow-up inpatient 
telehealth consultations will be 
submitted to the contractors that process 
claims for the service area where the 
physician or practitioner who furnishes 
the service is located. Physicians/ 
practitioners must submit the 
appropriate HCPCS procedure code for 
follow-up inpatient telehealth 
consultations along with the ‘‘GT’’ 
modifier (‘‘via interactive audio and 
video telecommunications system’’). By 
coding and billing the ‘‘GT’’ modifier 
with the inpatient follow-up inpatient 
telehealth consultation codes, the 
distant site physician/practitioner 
certifies that the beneficiary was present 
at an eligible originating site when the 
telehealth service was furnished. (See 
the CMS Internet-Only Medicare Claims 
Processing Manual, Pub. 100–04, 
Chapter 15, Section 190.6.1 for 
instructions for submission of 
interactive telehealth claims.) 

In the case of Federal telemedicine 
demonstration programs conducted in 
Alaska or Hawaii, store and forward 
technologies may be used as a substitute 
for an interactive telecommunications 
system. Covered store and forward 
telehealth services are billed with the 
‘‘GQ’’ modifier, ‘‘via asynchronous 
telecommunications system.’’ By using 
the ‘‘GQ’’ modifier, the distant site 
physician/practitioner certifies that the 
asynchronous medical file was collected 
and transmitted to him or her at the 
distant site from a Federal telemedicine 
demonstration project conducted in 
Alaska or Hawaii. (See the CMS 
Internet-Only Medicare Claims 
Processing Manual, Pub. 100–04, 
Chapter 15, Section 190.6.2 for 
instructions for submission of telehealth 
store and forward claims.) 

Follow-Up Inpatient Telehealth 
Consultations Defined 

Follow-up inpatient telehealth 
consultations are consultative visits 
furnished via telehealth to complete an 
initial consultation or subsequent 
consultative visits requested by the 
attending physician. The initial 
inpatient consultation may have been 

provided in person or via telehealth. 
The conditions of payment for follow- 
up inpatient telehealth consultations, 
including qualifying originating sites 
and the types of telecommunications 
systems recognized by Medicare, are 
subject to the provisions of § 410.78. 
Payment for these services is subject to 
the provisions of § 414.65. 

We are proposing to describe follow- 
up inpatient telehealth consultations to 
include monitoring progress, 
recommending management 
modifications, or advising on a new 
plan of care in response to changes in 
the patient’s status. Counseling and 
coordination of care with other 
providers or agencies would be 
included as well, consistent with nature 
of the problem(s) and the patient’s 
needs. The physician or practitioner 
who furnishes the inpatient follow-up 
consultation via telehealth may not be 
the physician of record or the attending 
physician, and the follow-up inpatient 
consultation would be distinct from the 
follow-up care provided by a physician 
of record or the attending physician. If 
a physician consultant has initiated 
treatment at an initial consultation and 
participates thereafter in the patient’s 
ongoing care management, such care 
would not be included in the definition 
of a follow-up inpatient consultation 
and is not appropriate for delivery via 
telehealth. 

Payment for follow-up telehealth 
inpatient consultations would include 
all consultation-related services 
furnished before, during, and after 
communicating with the patient via 
telehealth. Pre-service activities would 
include, but would not be limited to, 
reviewing patient data (for example, 
diagnostic and imaging studies, interim 
lab work) and communicating with 
other professionals or family members. 
Intra-service activities must include at 
least two of the three key elements 
described below for each procedure 
code. Post-service activities would 
include, but would not be limited to, 
completing medical records or other 
documentation and communicating 
results of the consultation and further 
care plans to other health care 
professionals. No additional E/M service 
could be billed for work related to a 
follow-up inpatient telehealth 
consultation. 

Follow-up inpatient telehealth 
consultations could be provided at 
various levels of complexity. To reflect 
this, we propose to establish three 
codes. 

Practitioners taking a problem- 
focused interval history, conducting a 
problem-focused examination, and 
engaging in medical decision-making 

that is straightforward or of low 
complexity, would bill a limited service, 
using HCPCS GXX14. At this level of 
service, practitioners would typically 
spend 15 minutes communicating with 
the patient via telehealth. 

Practitioners taking an expanded 
focused interval history, conducting an 
expanded problem-focused 
examination, and engaging in medical 
decision-making that is of moderate 
complexity, would bill an intermediate 
service using HCPCS GXX15. At this 
level of service, practitioners would 
typically spend 25 minutes 
communicating with the patient via 
telehealth. 

Practitioners taking a detailed interval 
history, conducting a detailed 
examination, and engaging in medical 
decision-making that is of high 
complexity, would bill a complex 
service, using HCPCS GXX16. At this 
level of service, practitioners would 
typically spend 35 minutes or more 
communicating with the patient via 
telehealth. 

We are proposing to establish the 
following HCPCS codes to describe 
follow-up inpatient consultations 
approved for telehealth: 

• GXX14, Follow-up inpatient 
telehealth consultation, limited, 
typically 15 minutes communicating 
with the patient via telehealth. 

• GXX15, Follow-up inpatient 
telehealth consultation, intermediate, 
typically 25 minutes communicating 
with the patient via telehealth. 

• GXX16, Follow-up inpatient 
telehealth consultation, complex, 
typically 35 minutes or more 
communicating with the patient via 
telehealth. 

E. Specific Coding Issues Related to the 
Physician Fee Schedule 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘CODING ISSUES’’ at the 
beginning of your comments.] 

1. Payment for Preadministration- 
Related Services for Intravenous 
Infusion of Immune Globulin 

Immune globulin is a complicated 
biological product that is purified from 
human plasma obtained from human 
plasma donors. Its purification is a 
complex process that occurs along a 
very long timeline, and therefore, only 
a small number of manufacturers 
provide commercially available 
products. In past years, there have been 
issues reported with the supply of 
intravenous immune globulin (IVIG) 
due to numerous factors including 
decreased manufacturing capacity, 
increased usage, more sophisticated 
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processing steps, and low demand for 
byproducts from IVIG fractionation. 

The Medicare payment rates for IVIG 
products are established through the 
Part B average sales price (ASP) drug 
methodology. Payment for 
administration of the IVIG is made 
separately under the PFS. IVIG 
administration is billed using the CPT 
codes for the first hour and, as needed, 
additional hour CPT infusion codes for 
therapeutic, prophylactic, and 
diagnostic services. 

In addition, a separate payment has 
been made under the PFS and the 
Hospital Outpatient Prospective 
Payment System (OPPS) for IVIG 
preadministration-related services since 
2006. Separate payment for the 
preadministration-related services was 
implemented in 2006 largely because of 
reported instability in the IVIG 
marketplace due, in part, to the 
implementation of the new ASP 
payment methodology for IVIG drugs. 

As discussed in the CY 2006 PFS final 
rule with comment period (70 FR 70219 
through 70220), at that time the IVIG 
marketplace was one in which a 
significant portion of IVIG products 
previously available in CY 2005 were 
being discontinued and other products 
were expected to enter the market over 
the next year. For CY 2006, there were 
only 2 HCPCS codes describing all IVIG 
products based on either lyophilized 
(powdered) or liquid preparation. 

To continue to ensure appropriate 
access to IVIG, in CY 2006 during this 
short-term period of market instability 
for IVIG, we temporarily initiated a 
separate payment to physicians to 
reflect the additional resources that may 
have been associated with locating and 
acquiring adequate IVIG product and 
preparing for an office infusion of IVIG. 

In order to address what was 
considered to be an impermanent period 
of market instability, we created a 
separate G-code, G0332, IVIG 
preadministration-related services for 
intravenous infusion of 
immunoglobulin, per infusion 
encounter. As discussed in the CY 2006 
PFS final rule with comment period, we 
expected the IVIG marketplace to 
stabilize through 2006 and that the 
atypical preadministration-related 
services relating to IVIG would be 
temporary and no longer necessary for 
physicians’ offices that provided IVIG 
infusions to patients. 

However, in the CY 2007 PFS final 
rule with comment period (71 FR 
69678), we decided to continue the IVIG 
preadministration-related services 
payment for an additional year to help 
ensure patient access to IVIG. We stated 
in that rule that we were anticipating 

the results of the HHS Office of 
Inspector General (OIG) study on the 
availability and pricing of IVIG before 
changing this policy. In addition, we 
continued to receive comments from 
stakeholders that some beneficiaries 
were experiencing IVIG access issues 
such as delayed treatments and site of 
service shifts. 

In the CY 2008 PFS proposed rule (72 
FR 38146), we proposed to continue 
payment for G0332 through CY 2008 at 
the same level of PE RVUs as CY 2007. 
We referred to the OIG final report 
published in April 2007 titled, 
‘‘Intravenous Immune Globulin: 
Medicare Payment and Availability’’ 
(OEI–03–05–00404). The OIG had 
conducted this study at the request of 
the Members of the Congressional 
subcommittees on Health within the 
House Energy and Commerce and Ways 
and Means Committees. The OIG 
examined the current state of IVIG 
which included analyzing the payment 
and supply. Specifically, the OIG 
determined whether hospitals and 
physicians could purchase IVIG at 
prices below the Medicare payment 
amounts in 2005 and 2006 and whether 
IVIG was readily available to physicians 
and distributors in 2005 and 2006. 

The OIG found that for the third 
quarter of 2006, just over half of IVIG 
sales to hospitals and physicians were at 
prices below Medicare payment 
amounts. Relative to the previous three 
quarters, this represented a substantial 
increase of the percentage of sales with 
prices below Medicare amounts. During 
the third quarter of 2006, 56 percent of 
IVIG sales to hospitals and over 59 
percent of IVIG sales to physicians by 
the largest three distributors occurred at 
prices below the Medicare payment 
amounts. The findings of the OIG report 
suggest that stability in the IVIG market 
had improved in late 2006. No other 
comprehensive studies have been 
presented to show continued instability 
in market conditions or systematic 
problems with patient access. 

Recent IVIG drug coding revisions 
and reporting have contributed to 
increased payments for IVIG products 
and, we believe, improved market 
stability. Beginning on July 1, 2007, six 
new HCPCS codes for specific IVIG 
products were adopted to implement 
separate payment for these products. 
From July 2007 to April 2008, the 
weighted average increase in payment, 
based on allowed charges by IVIG 
product code, was 2.9 percent for all 
liquid IVIG products and 3.4 percent for 
all IVIG products, both liquid and 
powder. 

IVIG utilization continues to increase. 
National claims history data show 

allowed utilization in physicians’ 
offices (that is, units of IVIG paid) 
increased from slightly over 3,000,000 
units in 2006 to slightly over 3,600,000 
units in 2007. 

We continue to meet with 
representatives of the IVIG industry to 
discuss their concerns regarding the 
pricing of IVIG and Medicare 
beneficiary access to this important 
therapy. No additional studies have 
been published since the OIG report of 
April 2007 on IVIG pricing, supply or 
patient access issues with IVIG. We 
have reviewed national claims data for 
IVIG drug utilization, as well as 
utilization of the preadministration- 
related service codes. This data show 
modest increases in the utilization of 
IVIG drugs and the preadministration- 
related service code which suggests that 
pricing and access may be improving. 

The G-code payment for IVIG 
preadministration-related services was 
intended to be a temporary stopgap 
policy. We continued these temporary 
payments for 3 years because we had 
received reports of market disruptions 
and were concerned about ensuring 
beneficiary access to these drugs. 
However, we now believe that the 
transient market conditions that led us 
to adopt the payment for IVIG 
preadministration-related services have 
improved. Therefore, we are proposing 
to discontinue separate payment for 
IVIG preadministration-related services 
by means of code G0332 furnished on or 
after January 1, 2009. The treatment of 
these services under the OPPS will be 
addressed separately in the OPPS 
proposed rule. 

2. Multiple Procedure Payment 
Reduction for Diagnostic Imaging 

In general, we price diagnostic 
imaging procedures in the following 
three ways: 

• The professional component (PC) 
represents the physician’s interpretation 
(PC-only services are billed with the 26 
modifier). 

• The technical component (TC) 
represents PE and includes clinical staff, 
supplies, and equipment (TC-only 
services are billed with the TC 
modifier). 

• The global service represents both 
PC and TC. 

Effective January 1, 2006, we 
implemented a multiple procedure 
payment reduction (MPPR) on certain 
diagnostic imaging procedures (71 FR 
48982 through 49252 and 71 FR 69624 
through 70251). When two or more 
procedures within one of 11 imaging 
code families are furnished on the same 
patient in a single session, the TC of the 
highest priced procedure is paid at 100 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00019 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38520 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

percent and the TC of each subsequent 
procedure is paid at 75 percent (a 25 
percent reduction). The reduction does 
not apply to the PC. 

It is necessary to periodically update 
the list of codes subject to the MPPR to 
reflect new and deleted codes. We are 
proposing to subject several additional 
procedures to the MPPR. Six procedures 
represent codes newly created since the 
MPPR list was established. Four 

additional procedures have been 
identified as similar to procedures 
currently subject to the MPPR. We are 
also removing CPT 76778, a deleted 
code, from the list. Table 3 contains the 
proposed additions to the list. After we 
adopted the MPPR, section 5102 of the 
Deficit Reduction Act of 2005 (Pub. L. 
109–171) (DRA) exempted the 
expenditure reductions resulting from 
this policy from the statutory budget 

neutrality requirement; therefore, we are 
proposing that expenditure reductions 
resulting from these changes be exempt 
from budget neutrality. (See section VI., 
Regulatory Impact Analysis, for a 
discussion of budget neutrality.) The 
complete list of procedures subject to 
the MPPR is in Addendum F of this 
proposed rule. 

TABLE 3.—PROCEDURES PROPOSED FOR MULTIPLE PROCEDURE PAYMENT REDUCTION 

Code Short descriptor Code family 

70336 ............ mri, temporomandibular joint(s) ................................................................................... Family 5 MRI and MRA (Head/Brain/ 
Neck). 

70554 ............ Fmri brain by tech ........................................................................................................ Family 5 MRI and MRA (Head/Brain/ 
Neck). 

75557 ............ Cardiac mri for morph .................................................................................................. Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

75559 ............ Cardiac mri w/stress img ............................................................................................. Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

75561 ............ Cardiac mri for morph w/dye ....................................................................................... Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

75563 ............ Cardiac mri w/stress img & dye ................................................................................... Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

76776 ............ Us exam k transpl w/doppler ....................................................................................... Family 1 Ultrasound (Chest/Abdomen/Pel-
vis—Non-Obstetrical). 

76870 ............ Us exam, scrotum ........................................................................................................ Family 1 Ultrasound (Chest/Abdomen/Pel-
vis—Non-Obstetrical). 

77058 ............ Mri, one breast ............................................................................................................. Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

77059 ............ Mri, both breasts .......................................................................................................... Family 4 MRI and MRA (Chest/Abd/Pel-
vis). 

3. Proposed HCPCS Code for Prostate 
Saturation Biopsies 

Prostate Saturation Biopsy is a 
technique currently described by 
Category III CPT code 0137T, Biopsy, 
prostate, needle, saturation sampling for 
prostate mapping. Typically, this 
service entails 40 to 80 core samples 
taken from the prostate under general 
anesthesia. Currently, the biopsies are 
reviewed by a pathologist and this 
service is captured under CPT code 
88305, Surgical pathology, gross and 
microscopic examination, which is 
separately billed by the physician for 
each core sample taken. CPT Code 
88305 has a physician work value of 
0.75 and a total nonfacility payment rate 
of $102.83. We believe that paying 
individually for review of each core 
sample submitted grossly overpays for 
the pathological interpretation and 
report for this service. 

We are proposing the following four 
G codes to more accurately represent the 
pathologic evaluation, interpretation, 
and report for this service: 

• GXXX1, Surgical pathology, gross 
and microscopic examination for 
prostate needle saturation biopsy 
sampling, 1–20 specimens 

• GXXX2, Surgical pathology, gross 
and microscopic examination for 
prostate needle saturation biopsy 
sampling, 21–40 specimens. 

• GXXX3, Surgical pathology, gross 
and microscopic examination for 
prostate needle saturation biopsy 
sampling, 41–60 specimens. 

• GXXX4, Surgical pathology, gross 
and microscopic examination for 
prostate needle saturation biopsy 
sampling, greater than 60 specimens. 

We are proposing to carrier price 
these codes. We will gather information 
regarding the laboratory and clinical 
staff resources required to value these 
services. 

F. Part B Drug Payment 

1. Average Sales Price (ASP) Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘ASP ISSUES’’ at the beginning 
of your comments.] 

Medicare Part B covers a limited 
number of prescription drugs and 
biologicals. For the purposes of this 
proposed rule, the term ‘‘drugs’’ will 
hereafter refer to both drugs and 
biologicals, unless otherwise specified. 
Medicare Part B covered drugs not paid 
on a cost or prospective payment basis 

generally fall into the following three 
categories: 

• Drugs furnished incident to a 
physician’s service. 

• DME drugs. 
• Drugs specifically covered by 

statute (certain immunosuppressive 
drugs, for example). 

Beginning in CY 2005, the vast 
majority of Medicare Part B drugs not 
paid on a cost or prospective payment 
basis are paid under the ASP 
methodology. The ASP methodology is 
based on data submitted to us quarterly 
by manufacturers. In addition to the 
payment for the drug, Medicare 
currently pays a furnishing fee for blood 
clotting factors, a dispensing fee for 
inhalation drugs, and a supplying fee to 
pharmacies for certain Part B drugs. 

In this section, we discuss recent 
statutory changes to the ASP 
methodology and other drug payment 
issues. 

a. Determining the Payment Amount 
Based on ASP Data 

The methodology for developing 
Medicare drug payment allowances 
based on the manufacturers’ submitted 
ASP data is specified in 42 CFR, part 
414, subpart K. We initially established 
this regulatory text in the CY 2005 PFS 
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final rule with comment period (69 FR 
66424). We further described the 
formula we use to calculate the payment 
amount for each Billing code in the CY 
2006 PFS proposed rule (70 FR 45844) 
and final rule with comment period (70 
FR 70217) With the enactment of the 
MMSEA, the formula we use changed 
beginning April 1, 2008. Section 112(a) 
of the MMSEA requires us to calculate 
payment amounts using a specified 
volume-weighting methodology. In 
addition, section 112(b) of the MMSEA 
sets forth a special rule for determining 
the payment amount for certain 
inhalation drugs. 

For each billing code, we calculate a 
volume-weighted, ASP-based payment 
amount using the ASP data submitted 
by manufacturers. Manufacturers submit 
ASP data to us at the 11-digit National 
Drug Code (NDC) level, including the 
number of units of the 11-digit NDC 
sold and the ASP for those units. We 
determine the number of billing units in 
an NDC based on the amount of drug in 
the package. For example: A 
manufacturer sells a box of 4 vials of a 
drug. Each vial contains 20 milligrams 
(mg). The billing code is per 10 MG. The 
number of billing units in this NDC for 
this billing code is (4 vials × 20 mg)/10 
mg = 8 billable units. 

Prior to April 1, 2008, we used the 
following three-step formula to calculate 
the payment amount for each billing 
code. First, we converted the 
manufacturer’s ASP for each NDC into 
the ASP per billing unit by dividing the 
manufacturer’s ASP for that NDC by the 
number of billing units in that NDC. 
Then, we summed the product of the 
ASP per billing unit and the number of 
units of the 11-digit NDC sold for each 
NDC assigned to the billing code. Then, 
we divided this total by the sum of the 
number of units of the 11-digit NDC 
sold for each NDC assigned to the 
billing code. 

Beginning April 1, 2008, we use a 
two-step formula to calculate the 
payment amount for each billing code. 
We sum the product of the 
manufacturer’s ASP and the number of 
units of the 11-digit NDC sold for each 
NDC assigned to the billing and 
payment code, and then divide this total 
by the sum of the product of the number 
of units of the 11-digit NDC sold and the 
number of billing units in that NDC for 
each NDC assigned to the billing and 
payment code. 

Prior to April 1, 2008, manufacturers’ 
ASP data for smaller and larger package 
sizes were given the same weight in our 
calculation of the payment amounts; 
that is, the ASP for one vial was 
weighted the same as the ASP for a box 
of 10 vials. For payment amounts in 

effect on or after April 1, 2008, 
manufacturers’ ASPs for larger package 
sizes have greater impact on the 
payment amounts and their ASPs for 
smaller package sizes have less; that is, 
the ASP for a box of 10 vials is given 
10 times the weight of a package 
containing a single vial. The payment 
allowance limits published on our Web 
site for dates of service on or after April 
1, 2008 are determined using the new 
volume-weighting methodology and 
include application of the special 
payment rule described in the following 
paragraph. (See our Web site at http:// 
www.cms.hhs.gov/ 
McrPartBDrugAvgSalesPrice/ 
01a_2008aspfiles.asp#TopOfPage.) 

In addition to the formula change, the 
MMSEA established a special payment 
rule for certain inhalation drugs 
furnished through an item of durable 
medical equipment (DME). The 
‘‘grandfathering’’ provision in section 
1847A(c)(6)(C)(ii) of the Act requires 
that certain drugs be treated as multiple 
source drugs for purposes of calculating 
the payment allowance limits. Section 
112(b) of the MMSEA requires that, 
effective April 1, 2008, the payment 
amount for inhalation drugs furnished 
through an item of DME is the lesser of 
the amount determined by applying the 
grandfathering provision or by not 
applying that provision. We reviewed 
our payment determinations effective 
January 1, 2008 to identify the drugs 
subject to this special rule, and 
implemented this new requirement in 
accordance with the statutory 
implementation date of April 1, 2008. 
We identified that albuterol and 
levalbuterol, in both the unit dose and 
concentrated forms, are subject to the 
special payment rule. At this time, we 
have not identified other inhalation 
drugs furnished through an item of DME 
to which section 112(b) of the MMSEA 
applies. 

The provisions in section 112 of the 
MMSEA are self-implementing for 
services on and after April 1, 2008. 
Because of the limited time between 
enactment and the implementation date, 
it was not practical to undertake and 
complete rulemaking on this issue prior 
to implementing the required changes. 
Inclusion of this topic in this proposed 
rule, is our first opportunity to propose 
conforming changes to the regulatory 
text at § 414.904. We propose to revise 
paragraphs (a) and (e) to codify the 
changes to the determination of 
payment amounts as required by section 
112 of the MMSEA. We are soliciting 
comments on the proposed regulatory 
text that appears elsewhere in this 
proposed rule. 

b. Average Manufacturer Price (AMP)/ 
Widely Available Market Prices 
(WAMP) 

Section 1847A(d)(1) of the Act states 
that ‘‘the Inspector General of HHS shall 
conduct studies, which may include 
surveys to determine the widely 
available market prices (WAMP) of 
drugs and biologicals to which this 
section applies, as the Inspector 
General, in consultation with the 
Secretary, determines to be 
appropriate.’’ Section 1847A(d)(2) of the 
Act states that, ‘‘Based upon such 
studies and other data for drugs and 
biologicals, the Inspector General shall 
compare the ASP under this section for 
drugs and biologicals with— 

• The WAMP for such drugs and 
biologicals (if any); and 

• The average manufacturer price 
(AMP) (as determined under section 
1927(k)(1) of the Act for such drugs and 
biologicals.’’ 

Section 1847A(d)(3)(A) of the Act 
states that, ‘‘The Secretary may 
disregard the average sales price (ASP) 
for a drug or biological that exceeds the 
WAMP or the AMP for such drug or 
biological by the applicable threshold 
percentage (as defined in subparagraph 
(B)).’’ The applicable threshold 
percentage is specified in section 
1847A(d)(3)(B)(i) of the Act as 5 percent 
for CY 2005. For CY 2006 and 
subsequent years, section 
1847A(d)(3)(B)(ii) of the Act establishes 
that the applicable threshold percentage 
is ‘‘the percentage applied under this 
subparagraph subject to such 
adjustment as the Secretary may specify 
for the WAMP or the AMP, or both.’’ In 
CY 2006 through CY 2008, we specified 
an applicable threshold percentage of 5 
percent for both the WAMP and AMP. 
We based this decision on the limited 
data available to support a change in the 
current threshold percentage. 

For CY 2009, we propose to specify an 
applicable threshold percentage of 5 
percent for the WAMP and the AMP. At 
present, the OIG is continuing its 
ongoing comparison of both the WAMP 
and the AMP. Furthermore, information 
on how recent changes to the ASP 
weighting methodology may affect the 
comparison of WAMP/AMP to ASP is 
not available at this time. Since we do 
not have data suggesting a more 
appropriate level at this time, we 
believe that continuing the 5 percent 
applicable threshold percentage for both 
the WAMP and AMP is appropriate for 
CY 2009. 

As we noted in the CY 2008 PFS final 
rule with comment period (72 FR 
66259), we understand that there are 
complicated operational issues 
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associated with potential payment 
substitutions. We will continue to 
proceed cautiously in this area and 
provide stakeholders, particularly 
manufacturers of drugs impacted by 
potential price substitutions, with 
adequate notice of our intentions 
regarding such, including the 
opportunity to provide input with 
regard to the processes for substituting 
the WAMP or the AMP for the ASP. As 
part of our approach, we intend to 
develop a better understanding of the 
issues that may be related to certain 
drugs for which the WAMP and AMP 
may be lower than the ASP over time. 

We welcome comments on our 
proposal to continue the applicable 
threshold at 5 percent for both the 
WAMP and AMP for CY 2009. 

2. Competitive Acquisition Program 
(CAP) Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘CAP ISSUES’’ at the beginning 
of your comments.] 

Section 303(d) of the MMA requires 
the implementation of a competitive 
acquisition program for certain 
Medicare Part B drugs not paid on a cost 
or prospective payment system basis. 
The provisions for acquiring and billing 
drugs under the CAP were described in 
the Competitive Acquisition of 
Outpatient Drugs and Biologicals Under 
Part B proposed rule (March 4, 2005, 70 
FR 10746) and the interim final rule 
(July 6, 2005, 70 FR 39022), and certain 
provisions were finalized in the CY 
2006 PFS final rule with comment 
period (70 FR 70236). The CY 2007 PFS 
final rule with comment period (70 FR 
66260) then finalized portions of the 
July 6, 2005 IFC that had not already 
been finalized. 

The CAP is an alternative to the ASP 
(buy and bill) methodology of obtaining 
certain Part B drugs used incident to 
physicians’ services. Physicians who 
choose to participate in the CAP obtain 
drugs from vendors selected through a 
competitive bidding process and 
approved by CMS. Under the CAP, 
physicians agree to obtain all of the 
approximately 190 drugs on the CAP 
drug list from an approved CAP vendor. 
A vendor retains title to the drug until 
it is administered, bills Medicare for the 
drug, and bills the beneficiary for cost 
sharing amount once the drug has been 
administered. The physician bills 
Medicare only for administering the 
drug to the beneficiary. The CAP 
currently operates with a single CAP 
drug category. CAP claims processing 
began on July 1, 2006. 

After the CAP was implemented, 
section 108 of the MIEA–TRHCA made 

changes to the CAP payment 
methodology. Section 108(a)(2) of the 
MIEA–TRHCA requires the Secretary to 
establish (by program instruction or 
otherwise) a post-payment review 
process (which may include the use of 
statistical sampling) to assure that 
payment is made for a drug or biological 
only if the drug or biological has been 
administered to a beneficiary. The 
Secretary is required to recoup, offset, or 
collect any overpayments. This statutory 
change took effect on April 1, 2007. 
Conforming changes were proposed in 
the CY 2008 PFS proposed rule (72 FR 
38153) and finalized in the CY 2008 PFS 
final rule with comment period (72 FR 
66260). 

In this section, we are proposing 
several refinements to the CAP 
regarding the annual CAP payment 
amount update mechanism, the 
definition of a CAP physician, the 
restriction on physician transportation 
of CAP drugs, and the dispute 
resolution process. Our proposed 
refinements are based on the operational 
experience we have gained since the 
implementation of the program and we 
believe that they will improve this 
relatively new and growing program. 
Although we are currently evaluating 
bids for CY 2009 through CY 2011 
approved CAP vendor contracts, we do 
not believe that the proposals in this 
rule will conflict with the evaluation of 
bids or the performance of the CAP 
vendor contracts because we do not 
expect these proposals to change the 
way payment is made under the CAP, to 
significantly change how prospective 
vendors are expected to furnish drugs 
under the CAP, or to significantly affect 
the number of participating CAP 
physicians. 

a. Annual CAP Payment Amount 
Update Mechanism 

Payment amounts for drugs furnished 
during the first year of an approved CAP 
vendor’s contract are set through a 
competitive process using bidders’ 
prices and limited by the ASP based 
payment amount. This process was 
described in detail in the July 6, 2005 
IFC (70 FR 39069 through 39078). 
Section 414.906(c) provides for updates 
to an approved CAP vendor’s payment 
amounts based on the vendor’s 
reasonable net acquisition costs (RNAC). 

In the July 6, 2005 IFC, we described 
a two-step process to recompute the 
single price for each drug in the single 
drug category if there is a change in the 
costs reported by a particular vendor. 
We stated that ‘‘we would adjust the bid 
price that the vendor originally 
submitted by the percentage change 
indicated in the cost information that 

the vendor disclosed. Next, we would 
recompute the single price for the drug 
as the median of all of these adjusted 
bid prices’’ (70 FR 39076). The two-step 
process contemplated that there would 
be more than one approved CAP vendor 
at the time prices were to be adjusted 
and that no successful bidders would 
choose not to participate in the CAP. 

However, during the first round of 
CAP contracting after offering more than 
one contract, we entered a contract with 
only one bidder. Thus, during the 2008 
price update calculation process, we 
developed an approach to account for 
the lack of RNAC data for bidders who 
chose not to participate in the CAP. We 
believe that the approach we used to 
adjust prices for the 2008 contract year 
is consistent with § 414.906(c) and with 
the July 6, 2005 IFC because it retains 
a two step calculation based on the 
approved CAP vendors’ RNAC, as well 
as the calculation of a median of 
adjusted bid prices. 

This approach was posted on the 
Approved CAP Vendor page of the CMS 
Web site at http://www.cms.hhs.gov/ 
CompetitiveAcquisforBios/ 
15_Approved_Vendor.asp . The percent 
change in RNAC for 2008 was 
calculated based on data supplied by 
the approved CAP vendor. This percent 
change in RNAC was used as a proxy for 
the percent change in RNAC for 
successful bidders that chose not to 
become approved CAP vendors. 

We are proposing to continue using 
this approach for future CAP payment 
amount updates where the number of 
approved CAP vendors is less than the 
number of successful bidders. We 
would continue to use the average of the 
approved CAP vendor-supplied RNAC 
data as a proxy for data from vendors 
who bid successfully but are not 
participating in the CAP. For example, 
if the payment amounts for the first year 
of a CAP contract are based on five 
successful bidders, but only four have 
signed contracts to supply drugs under 
the CAP (that is, there are four approved 
CAP vendors), only RNAC data 
collected from the four approved CAP 
vendors would be used to calculate the 
percent change in the RNAC. The 
average of the four approved CAP 
vendors’ adjusted payment amounts 
would be used as a proxy for the RNAC 
of the successful bidder that is not 
participating in the CAP. The updated 
CAP payment amount would then be 
calculated as the median of the five data 
points (one data point for each approved 
CAP vendor’s updated payment amount, 
and one data point calculated using the 
average of the approved CAP vendor’s 
RNAC). Similarly, if there were five 
successful bidders but only three chose 
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to become approved CAP vendors, the 
average of the three approved CAP 
vendors’ RNAC would be the proxy for 
the RNAC of the two bidders who did 
not participate. The median of those five 
data points would become the updated 
CAP payment amount. 

We believe this approach would 
provide us with a flexible method for 
updating CAP prices that is consistent 
with our original policy as stated in the 
July 6, 2005 IFC, but that accounts for 
bidders or approved CAP vendors who 
are not participating in the program at 
the time the price updates are 
calculated. This would include bidders 
who choose not to participate at the 
beginning of a contract and those who 
drop out later. Our proposal clarifies the 
approach used to calculate the RNAC 
and does not seek to alter the general 
approach to the payment calculation 
update described in the July 6, 2005 IFC 
and existing regulation text. We 
welcome comments on this approach. 

b. Definition of a CAP Physician 
In the July 6, 2005 IFC, we stated that 

section 1847B of the Act most closely 
describes a system for the provision of 
and the payment for drugs provided 
incident to a physician’s service (70 FR 
39026). In the CY 2006 PFS final rule 
with comment period (70 FR 70258), we 
stated that for the purposes of the CAP, 
a physician includes all practitioners 
that meet the definition of a ‘‘physician’’ 
in section 1861(r) of the Act. This 
definition includes doctors of medicine, 
osteopathy, dental surgery, dental 
medicine, podiatry, and optometry, as 
well as chiropractors. However, this 
definition does not include other health 
care professionals, such as NPs, CNSs, 
and other professions such as PAs who 
may be able to legally prescribe 
medications and enroll in Medicare. 
Our 2005 CAP definition was not 
intended to exclude these practitioners 
who are appropriately billing Medicare 
for legally prescribed medications 
administered in a capacity that would 
be classified as incident to a physician’s 
services if the medications were 
administered by a physician. We are 
concerned that the existing CAP 
definition of a physician is 
unnecessarily restrictive and could 
potentially affect access to the CAP for 
a small segment of providers that should 
be eligible for participation in the CAP 
in situations where they currently bill 
Medicare separately and appropriately. 

Therefore, we are proposing to further 
clarify that, for the purposes of the CAP, 
the definition of a physician includes all 
practitioners that meet the definition of 
a ‘‘physician’’ in section 1861(r) of the 
Act, as well as practitioners (such as 

NPs, CNSs and PAs) described in 
section 1861(s)(2)(K) of the Act and 
other practitioners who legally prescribe 
drugs associated with services under 
section 1861(s) of the Act if those 
services and the associated drugs are 
covered when furnished incident to a 
physician’s service. While we believe 
that most practitioners described in 
section 1861(s)(2)(K) of the Act would 
bill under specific physician provider 
numbers, it is not our intent to exclude 
practitioners who are able to bill 
independently for drugs associated with 
services that are covered when provided 
by a physician and legally authorized to 
be performed. 

Our proposal is specific to the Part B 
Drug CAP and does not affect the 
definition of physician in section 
1861(r) of the Act, or the definition of 
Medical and Other Health Services 
described in section 1861(s) of the Act. 
This proposal also does not seek to 
expand the scope of the CAP beyond 
what has been described in previous 
rules, other than to clarify that a small 
number of providers who are enrolled in 
Medicare, and who legally prescribe 
drugs associated with services under 
section 1861(s) of the Act and can be 
paid by Medicare may elect to 
participate in the CAP if billing 
independently. In short, the CAP 
remains at this time a program that 
provides Part B drugs furnished 
incident to a physician’s services. 

We anticipate that a small number of 
NPs, CNSs, and PAs would be affected 
by the implementation of this proposal. 
We seek comment on how this 
clarification would affect the various 
professions that bill Medicare for drugs 
furnished incident to services that are 
typically provided by a physician. If this 
provision is implemented, we believe 
that the total number of CAP 
participants would not increase by more 
than 1 percent, and we seek comment 
on level of interest associated with the 
implementation of this proposal. 

c. Easing the Restriction on Physician 
Transport of CAP Drugs Between 
Practice Locations 

Although section 1847B(b)(4)(E) of the 
Act provides for the shipment of CAP 
drugs to settings other than a 
participating CAP physician’s office 
under certain conditions, in initially 
implementing the CAP, we did not 
propose to implement the CAP in 
alternative settings. In the July 6, 2005 
IFC (70 FR 39047), we described both 
comments that supported the idea of 
allowing participating CAP physicians 
to transport drugs to multiple office 
locations, and comments that raised 
concerns about the risk of damaging a 

drug that has not been kept under 
appropriate conditions while being 
transported. Specifically, one 
commenter pointed out that a physician 
may have several practice locations. If 
the beneficiary should change his or her 
site of treatment from the one to which 
the vendor originally shipped the drug, 
the physician would need an 
appropriate way of transporting the 
drugs from one location to another. 
Some potential vendors stated that, 
while drugs were being transported to 
an alternate location, spoilage and 
breakage could occur. They expressed 
concern that because the vendor retains 
ownership of the drug until it is 
administered to the beneficiary, they 
could be held liable if the drug 
deteriorates and is administered to the 
beneficiary in substandard condition. 

Ultimately, we implemented the CAP 
with a restriction that CAP drugs be 
shipped directly to the participating 
CAP physician, as stated in 
§ 414.906(a)(4), and that participating 
CAP physicians may not transport CAP 
drugs from one location to another, as 
stated in § 414.908(a)(3)(xii). 

However, we were aware that 
physicians may desire to administer 
drugs in alternative settings. Therefore, 
in the July 6, 2005 IFC, we sought 
comment on how this could be 
accommodated under the CAP in a way 
that addresses the potential vendors’ 
concerns about product integrity and 
damage to the approved CAP vendors’ 
property (70 FR 39048). We discussed 
comments submitted in response to the 
July 6, 2005 IFC in the CY 2008 PFS 
proposed rule (72 FR 38158). Several 
comments suggested either easing or 
removing the restriction on transporting 
drugs to other locations. Commenters 
believed that physicians, particularly 
those who specialize in oncology, and 
their staff are knowledgeable about drug 
stability and handling, and therefore, 
were capable of assuming this 
responsibility. Other commenters 
indicated that transporting the drug to 
another office location may allow for 
flexibility in scheduling patient visits. 

We also received several comments 
discussing the impact of CAP delivery 
times on rural clinics and offices with 
satellite locations. Many of these 
responses discussed how easing the 
restriction on transporting CAP drugs 
between locations would be welcome in 
rural areas and for satellite offices with 
limited hours where personnel may not 
always be available to receive CAP drug 
shipments. 

We also requested comments in the 
CY 2008 PFS proposed rule (72 FR 
38157) on the potential feasibility of 
easing the restriction on transporting 
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CAP drugs where this is permitted by 
State law and other applicable laws and 
regulations. We asked commenters to 
consider how such a policy could be 
constructed so that the approved CAP 
vendor could retain control over how 
the drugs that it owns are handled. We 
also requested comments on other 
issues that we should take into account 
concerning transportation of CAP drugs 
between the practice locations listed on 
a physician’s CAP election agreement 
form. Additionally, we also solicited 
comments on the following areas for 
consideration in the possible 
development of future proposals: 

• How to structure requirements so 
that drugs are not subjected to 
conditions that will jeopardize their 
integrity, stability or sterility while 
being transported, and steps to keep 
transportation activities consistent with 
all applicable laws and regulations; 

• Whether any agreement allowing 
participating CAP physicians to 
transport CAP drugs to alternate 
practice locations should be voluntary. 
This means that approved CAP vendors 
would not be required to offer such an 
agreement and physicians who 
participate in the CAP would not be 
required to accept such an offer; and 

• Whether such an agreement should 
be documented in writing, and whether 
it is necessary to create any restrictions 
on which CAP drugs could be 
transported. 

We responded to submitted comments 
in the CY 2008 PFS final rule with 
comment period (72 FR 66268). Several 
comments supported the concept of 
easing the restriction on transporting 
CAP drugs if this could be done safely, 
and if changes were consistent with 
applicable rules, regulations, and within 
the limitations of product stability and 
integrity. The restriction on transporting 
CAP drugs was perceived as a barrier to 
physician participation in the program. 
One commenter stated that elimination 
of the restriction would result in the 
same flexibility as the ASP (buy and 
bill) method of acquiring drugs. Another 
commenter expressed a strong desire to 
implement these changes promptly. 

A few commenters also cautioned us 
to implement appropriate safeguards if 
we chose to ease the transportation 
restriction. One commenter asked that 
the safeguards be available for public 
scrutiny before they are implemented. 
Conversely, other commenters stated 
that the risk of damage to CAP drugs 
would be minimal since a physician and 
his or her staff are knowledgeable about 
a given drug’s stability, handling, and 
transportation requirements. 

We are mindful of the concerns 
expressed by the commenters and are 

now proposing to permit transport of 
CAP drug between a participating CAP 
physician’s practice locations subject to 
voluntary agreements between the 
approved CAP vendor and the 
participating CAP physician. We 
propose that such agreements must 
comply with all applicable State and 
Federal laws and regulations and 
product liability requirements, and be 
documented in writing. 

We would like to reiterate the 
voluntary nature of these proposed 
agreements. Approved CAP vendors 
would not be required to offer and 
participating CAP physicians would not 
be required to accept such agreements 
when selecting an approved CAP 
vendor. An approved CAP vendor may 
not refuse to do business with a 
participating CAP physician because the 
participating CAP physician has 
declined to enter into such an 
agreement with the approved CAP 
vendor. Furthermore, we are not seeking 
to define which CAP drugs may be 
subject to the proposed voluntary 
agreements. In other words, each 
approved CAP vendor could specify 
which CAP drug(s) could be 
transported. 

However, our proposal contains 
certain limitations. In previous 
rulemaking, we have described 
requirements for voluntary agreements 
between approved CAP vendors and 
participating CAP physicians. In the 
July 6, 2005 IFC (70 FR 39050) and the 
CY 2006 PFS final rule (70 FR 70251 
through 70252), we stated that we will 
not dictate the breadth of use or the 
specific obligations contained in 
voluntary arrangements between 
approved CAP vendors and physicians, 
other than to note that they must 
comply with applicable law and to 
prohibit approved CAP vendors from 
coercing participating CAP physicians 
into entering any of these arrangements. 
Parties to such arrangements must also 
ensure that the arrangements do not 
violate the physician self-referral 
(‘‘Stark’’) prohibition (section 1877 of 
the Act), the Federal anti-kickback 
statute (section 1128B(b) of the Act), or 
any other Federal or State law or 
regulation governing billing or claims 
submission. We propose to apply these 
standards to any agreement for the 
transport of CAP drugs. 

We are also particularly concerned 
about opportunities for disruption in the 
drug’s chain of custody and appropriate 
storage and handling conditions that 
may ultimately affect patient care or 
increase the risk of drug theft or 
diversion. Therefore, in order to 
maintain safety and drug integrity in the 
CAP and to protect against the 

fraudulent diversion of CAP drugs, we 
propose that any voluntary agreements 
between an approved CAP vendor and 
a participating CAP physician regarding 
the transportation of CAP drug must 
include requirements that drugs are not 
subjected to conditions that will 
jeopardize their integrity, stability, and/ 
or sterility while being transported. We 
welcome comments on these issues, 
including the identification who may 
transport the drugs, how documentation 
of transportation activities could be 
accomplished, and how the oversight of 
such agreements will be carried out. 

In conclusion, we believe that this 
proposal to ease the restriction on 
transporting CAP drugs between a 
participating CAP physician’s practice 
locations—when agreed upon by the 
participating CAP physician and the 
approved CAP vendor—will make the 
CAP more flexible and ultimately more 
appealing to participating CAP 
physicians. Additionally, we believe 
that this proposal will facilitate the 
participation of CAP physicians who 
have office locations in rural areas and/ 
or have satellite offices with limited 
hours. Moreover, we believe that this 
proposal will promote beneficiary care, 
particularly for beneficiaries who live in 
rural locations. Since physicians would 
be able to transport CAP drugs to 
another office location in accordance 
with a voluntary agreement with their 
approved CAP vendor, beneficiaries 
would have more flexibility in 
scheduling the location of their 
appointments. We invite comments 
about this proposal. 

d. Dispute Resolution Process 
Section 1847B of the Act is generally 

silent with regard to the treatment of 
disputes surrounding the delivery of 
drugs and the denial of drug claims. 
However, section 1847B(b)(2)(A)(ii)(II) 
of the Act does contain a reference to a 
grievance process that is included 
among the quality and service 
requirements that must be met by 
approved CAP vendors. In the July 6, 
2005 IFC (70 FR 39054 through 39058), 
we described the process for the 
resolution of participating CAP 
physicians’ drug quality and service 
complaints and vendors’ complaints 
regarding noncompliant participating 
CAP physicians. We encouraged 
participating CAP physicians, 
beneficiaries, and vendors to use 
informal communication as a first step 
to resolve service-related administration 
issues. However, we recognized that 
certain disputes would require a more 
structured approach, and therefore, we 
established processes under § 414.916 
and § 414.917. 
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1. Termination of CAP Drug Shipments 
to Suspended CAP Physicians 

Section 414.916 provides a 
mechanism for approved CAP vendors 
to address noncompliance problems 
with CAP physicians. As stated at 
§ 414.916(a), ‘‘Cases of an approved CAP 
vendor’s dissatisfaction with denied 
drug claims are resolved through a 
voluntary alternative dispute resolution 
process delivered by the designated 
carrier, and a reconsideration process 
provided by CMS.’’ Once the decision is 
made to suspend a participating CAP 
physician’s CAP election agreement, the 
participating CAP physician will be 
suspended from the CAP as described in 
§ 414.916(b)(3). 

Physicians whose participation in the 
CAP has been suspended are not eligible 
to receive CAP drugs. This is implied in 
§ 414.906(a)(4), which speaks of 
approved CAP vendors providing CAP 
drugs directly to ‘‘[a] participating CAP 
physician.’’ However, we believe that 
the clarity of our dispute resolution 
regulations would be improved if this 
drug delivery issue were stated 
explicitly. Therefore, we are proposing 
to revise § 414.916 to specify that 
approved CAP vendors shall not deliver 
CAP drugs to participating CAP 
physicians whose participation in the 
CAP has suspended after an initial 
determination by CMS. This suspension 
in drug shipment would also apply to 
physicians engaged in the 
reconsideration process outlined in 
§ 414.916(c). We are also making a 
conforming change in the regulation text 
in § 414.914(f)(12). These changes are in 
accord with the underlying intent of 
§ 414.916, namely to provide a 
mechanism for vendors to address 
noncompliance problems with CAP 
physicians, and we believe that these 
changes will increase the clarity of our 
regulations. We note that the 
participating CAP physicians who are 
suspended from participation in the 
CAP will be able to obtain drugs and bill 
for them under the ASP payment system 
provided they have not been excluded 
from participation in Medicare and/or 
their billing privileges have not been 
revoked. We welcome comments about 
this proposal. 

2. Approved CAP Vendor’s Status 
During the Reconsideration Process 

Section 414.917 pertains to the 
dispute resolution process for 
participating CAP physicians. As 
discussed in the July 6, 2005 IFC (70 FR 
39057 through 39058), if a physician 
finds an approved CAP vendor’s service 
or the quality of a CAP drug supplied 
by the approved CAP vendor to be 

unsatisfactory, then the physician may 
address the issues first through the 
approved CAP vendor’s grievance 
process, and second through an 
alternative dispute resolution process 
administered by the designated carrier 
and CMS. In turn, the designated carrier 
would gather information about the 
issue as outlined in § 414.917(b)(2) and 
make a recommendation to CMS on 
whether the approved CAP vendor has 
been meeting the service and quality 
obligations of its CAP contract. We 
would then review and act on that 
recommendation after gathering any 
necessary, additional information from 
the participating CAP physician and 
approved CAP vendor. If we suspend an 
approved CAP vendor’s CAP contract 
for noncompliance or terminate the CAP 
contract in accordance with 
§ 414.914(a), the approved CAP vendor 
may request a reconsideration in 
accordance with § 414.917(c). 

In the July 6, 2005 IFC (70 FR 39058), 
we indicated that the approved CAP 
vendor’s participation in the CAP would 
be suspended while the approved CAP 
vendor’s appeal of our decision is 
pending. This suspended status is also 
implied in § 414.917(c)(9), which states 
that the ‘‘approved CAP vendor may 
resume participation in CAP’’ if the 
final reconsideration determination is 
favorable to the approved CAP vendor. 
In order to improve the clarity of our 
regulations, we propose to indicate that 
the approved CAP vendor’s contract 
will remain suspended during the 
reconsideration period in § 414.917. We 
believe this proposed technical change 
is consistent with basic contracting 
concepts and with our current practices 
for the CAP. We invite comments 
regarding this proposed clarification. 

G. Application of the HPSA Bonus 
Payment 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘HPSA BONUS PAYMENT’’ at 
the beginning of your comments.] 

Section 1833(m) of the Act provides 
for an additional 10 percent bonus 
payment for physicians’ services 
furnished in a year to a covered 
individual in an area that is designated 
as a geographic Health Professional 
Shortage Area (HPSA) as identified by 
the Secretary prior to the beginning of 
such year. The statute indicates that the 
HPSA bonus payment will be made for 
services furnished during a year in areas 
that have been designated as HPSAs 
prior to the beginning of that year. As 
a result, the HPSA bonus payment is 
made for physicians’ services furnished 
in an area designated as of December 31 
of the prior year, even if the area’s 

HPSA designation is removed during 
the current year. However, for 
physicians’ services furnished in areas 
that are designated as geographic HPSAs 
after the beginning of a year, the HPSA 
bonus payment is not made until the 
following year, if the area is still 
designated as of December 31 of that 
year. 

In the CY 2005 PFS final rule with 
comment period (69 FR 66297), we 
stated that determination of zip codes 
for automatic HPSA bonus payment will 
be made on an annual basis and that 
there would be no updates to the zip 
code file during the year. We also stated 
that physicians furnishing covered 
services in ‘‘newly designated’’ HPSAs 
may add a modifier to their Medicare 
claims to collect the HPSA bonus 
payment until our next annual posting 
of zip codes for which automatic 
payment of the bonus will be made. 

In § 414.67, we are proposing to revise 
our regulations to clarify that physicians 
who furnish services in areas that are 
designated as geographic HPSAs as of 
December 31 of the prior year but not 
included on the list of zip codes for 
automated HPSA bonus payments 
should use the AQ modifier to receive 
the HPSA bonus payment. 

H. Provisions Related to Payment for 
Renal Dialysis Services Furnished by 
End-Stage Renal Disease (ESRD) 
Facilities 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘ESRD PROVISIONS’’ at the 
beginning of your comments.] 

Since August 1, 1983, payment for 
dialysis services furnished by end-stage 
renal disease (ESRD) facilities has been 
based on a composite rate payment 
system that provides a fixed, 
prospectively determined amount per 
dialysis treatment, adjusted for 
geographic differences in area wage 
levels. In accordance with section 
1881(b)(7) of the Act, separate 
composite rates have been established 
for hospital-based and independent 
ESRD facilities. The composite rate is 
designed to cover a package of goods 
and services needed to furnish dialysis 
treatments that include, but not be 
limited to, certain routinely provided 
drugs, laboratory tests, supplies, and 
equipment. Unless specifically included 
in the composite rate, other injectable 
drugs and laboratory tests medically 
necessary for the care of the dialysis 
patient are separately billable. Effective 
on August 1, 1983, the base composite 
rates per treatment were $123 for 
independent ESRD facilities and $127 
for hospital-based ESRD facilities. The 
Congress has enacted a number of 
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adjustments to the composite rate since 
that time. The current 2008 base 
composite rates are $132.49 for 
independent ESRD facilities and 
$136.68 for hospital-based ESRD 
facilities. 

Section 623 of the MMA amended 
section 1881 of the Act to require 
changes to the composite rate payment 
methodology, as well as to the pricing 
methodology for separately billable 
drugs and biologicals furnished by 
ESRD facilities. 

Section 1881(b)(12) of the Act, as 
added by the MMA, requires the 
establishment of a basic case-mix 
adjusted prospective payment system 
(PPS) that include services comprising 
the composite rate and an add-on to the 
composite rate component for the 
difference between current payments for 
separately billed drugs and the revised 
drug pricing specified in the statute. In 
addition, section 1881(b)(12) of the Act 
requires that the composite rate be 
adjusted for a number of patient 
characteristics (case-mix) and section 
1881(b)(12)(D) of the Act gives the 
Secretary discretion to revise the wage 
indices and the urban and rural 
definitions used to develop them. 
Finally, section 1881(b)(12)(E) of the Act 
imposes a budget neutrality (BN) 
adjustment, so that aggregate payments 
under the basic case-mix adjusted 
composite payment system for CY 2005 
equals the aggregate payments for the 
same period if section 1881(b)(12) of the 
Act does not apply. 

Before January 1, 2005, payment to 
both independent and hospital-based 
facilities for the anti-anemia drug, 
erythropoietin (EPO) was established 
under section 1881(b)(11) of the Act at 
$10.00 per 1,000 units. For independent 
ESRD facilities, payment for all other 
separately billable drugs and biologicals 
are based on the lower of actual charges 
or 95 percent of the average wholesale 
price (AWP). Hospital-based ESRD 
facilities were paid based on the 
reasonable cost methodology for 
separately billed drugs and biologicals 
(other than EPO) furnished to dialysis 
patients. Changes to the payment 
methodology for separately billed ESRD 
drugs and biologicals that were 
established by the MMA effective 
January 1, 2005, are described in 
sections II.H.1. and II.H.2. These 
changes affected payments in both CY 
2005 and CY 2006. 

In addition, section 623(f)(1) of the 
MMA directs the Secretary to submit a 
Report to Congress detailing the 
elements and features for the design and 
implementation of a bundled PPS for 
services furnished by ESRD facilities to 
Medicare beneficiaries. This bundled 

PPS is a different way of payment for 
ESRD services since it includes not only 
composite rate services, but could also 
include separately billable drugs 
(including EPO), laboratory tests, and 
other separately billable items into one 
PPS payment rate. The Report to 
Congress was released February 20, 
2008. 

1. CY 2005 Revisions 
In the CY 2005 PFS final rule with 

comment period (69 FR 66319 through 
66334), we implemented section 1881(b) 
of the Act, as amended by section 623 
of the MMA, and revised payments to 
ESRD facilities. These revisions were 
effective January 1, 2005, and included 
implementation of a case-mix adjusted 
payment system that incorporated 
services that comprise the composite 
rate; an update of 1.6 percent to the 
composite rate component of the 
payment system; and a drug add-on 
adjustment of 8.7 percent to the 
composite rate to account for the 
difference between pre-MMA payments 
for separately billable drugs and 
payments based on revised drug pricing 
for 2005 which used acquisition costs. 
Effective April 1, 2005, the CY 2005 PFS 
final rule with comment period also 
implemented case-mix adjustments to 
the composite rate for certain patient 
characteristics (that is, age, low body 
mass index, and body surface area). 

In addition, to implement section 
1881(b)(13) of the Act, we revised 
payments for drugs billed separately by 
independent ESRD facilities, paying for 
the top 10 ESRD drugs based on 
acquisition costs (as determined by the 
OIG) and for other separately billed 
drugs at the average sales price +6 
percent (hereafter referred to as ASP+6 
percent). Hospital-based ESRD facilities 
continued to receive cost-based 
payments for all separately billable 
drugs and biologicals except for EPO 
which was paid based on average 
acquisition costs. 

2. CY 2006 Revisions 
In the CY 2006 PFS final rule with 

comment period (70 FR 70161), we 
implemented additional revisions to 
payments to ESRD facilities under 
section 623 of the MMA. For CY 2006, 
we further revised the drug payment 
methodology applicable to drugs 
furnished by ESRD facilities. All 
separately billed drugs and biologicals 
furnished by both hospital-based and 
independent ESRD facilities are now 
paid based on ASP+6 percent. 

We recalculated the 2005 drug add-on 
adjustment to reflect the difference in 
payments between the pre-MMA AWP 
pricing and the revised pricing based on 

ASP+6 percent. The recalculation did 
not affect the actual add-on adjustment 
applied to payments in 2005, but 
provided an estimate of what the 
adjustment would have been had the 
2006 payment methodology been in 
effect in CY 2005. The drug add-on 
adjustment was then updated to reflect 
the expected growth in expenditures for 
separately billable drugs in CY 2006. 

As of January 1, 2006, we also 
implemented a revised geographic 
adjustment authorized by section 
1881(b)(12) of the Act. As part of that 
change, we— 

• Revised the labor market areas to 
incorporate the Core-Based Statistical 
Area (CBSA) designations established 
by the Office of Management and 
Budget (OMB); 

• Eliminated the wage index ceiling 
and reduced the floor to 0.8500; and 

• Revised the labor portion of the 
composite rate to which the geographic 
adjustment is applied. 

We also provided a 4-year transition 
from the previous wage-adjusted 
composite rates to the current wage- 
adjusted rates. For CY 2006, 25 percent 
of the payment is based on the revised 
geographic adjustments, and the 
remaining 75 percent of payment is 
based on the old metropolitan statistical 
area-based (MSA-based) payments. 

In addition, section 5106 of the DRA 
provided for a 1.6 percent update to the 
composite rate component of the basic 
case-mix adjusted payment system, 
effective January 1, 2006. As a result, 
the base composite rate was increased to 
$130.40 for independent ESRD facilities 
and $134.53 for hospital-based facilities. 
For 2006, the drug add-on adjustment 
(including the growth update) was 14.5 
percent. 

3. CY 2007 Updates 

In the CY 2007 PFS final rule with 
comment period (71 FR 69681), we 
implemented the following updates to 
the basic case-mix adjusted payment 
system: 

• An update to the wage index 
adjustments to reflect the latest hospital 
wage data, including a BN adjustment of 
1.052818 to the wage index for CY 2007. 

• A method to annually calculate the 
growth update to the drug add-on 
adjustment required by section 
1881(b)(12) of the Act, as well as a 
growth update to the drug add-on 
adjustment of 0.5 percent for CY 2007. 
Therefore, effective January 1, 2007 the 
drug add-on adjustment was increased 
to 15.1 percent. 

In addition, section 103 of the MIEA– 
TRHCA established a 1.6 percent update 
to the composite rate portion of the 
payment system, effective April 1, 2007. 
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Therefore, the current base composite 
rate is $132.49 for independent facilities 
and $136.68 for hospital-based facilities. 
Also, the effect of this increase in the 
composite rate portion of the payment 
system was a reduction in the drug add- 
on adjustment to 14.9 percent, effective 
April 1, 2007. Since the statutory 
increase only applied to the composite 
rate, this adjustment to the drug add-on 
percent was needed to maintain the 
drug add-on amount constant. 

4. CY 2008 Updates 

In the CY 2008 PFS final rule with 
comment period (72 FR 66280), we 
implemented the following updates to 
the basic case-mix adjusted payment 
system: 

• A growth update to the drug add-on 
adjustment of 0.5 percent. As a result, 
the drug add-on adjustment to the 
composite payment rate increased from 
14.9 percent to 15.5 percent. 

• An update to the wage index 
adjustments to reflect the latest hospital 
wage data, including a BN adjustment of 
1.055473 to the wage index for CY 2008. 

For CY 2008, consistent with the 
transition blends announced in the CY 
2006 PFS final rule with comment 
period (70 FR 70170), we implemented 
the third year of the transition to the 
CBSA-based wage index. In addition, 
the wage index floor was reduced from 
0.8000 to 0.7500. After applying a BN 
adjustment of 1.055473, the wage index 
floor was 0.7916. 

5. Provisions of This Proposed Rule 

For CY 2009, we are proposing the 
following updates to the composite rate 
payment system: 

• A growth update to the drug add-on 
adjustment to the composite rates; 

• An update to the wage index 
adjustment to reflect the latest available 
wage data, including a revised BN 
adjustment; 

• The completion of the 4-year 
transition from the previous wage- 
adjusted composite rates to the CBSA 
wage-adjusted rates, where payment 
will be based on 100 percent of the 
revised geographic adjustments; and 

• A reduction of the wage index floor 
from 0.7500 to 0.7000. 

a. Proposed Growth Update to the Drug 
Add-on Adjustment to the Composite 
Rates 

Section 623(d) of the MMA added 
section 1881(b)(12)(B)(ii) of the Act 
which requires establishing an add-on 
to the composite rate to account for 
changes in the drug payment 
methodology stemming from enactment 

of the MMA. Section 1881(b)(12)(c) of 
the Act provides that the drug add-on 
must reflect the difference in aggregate 
payments between the revised drug 
payment methodology for separately 
billable ESRD drugs and the AWP 
payment methodology. In 2005, we 
generally paid for ESRD drugs based on 
average acquisition costs. Thus the 
difference from AWP pricing was 
calculated using acquisition costs. 
However, in 2006 when we moved to 
ASP pricing for ESRD drugs, we 
recalculated the difference from AWP 
pricing using ASP prices. 

In addition, section 1881(b)(12)(F) of 
the Act requires that, beginning in CY 
2006, we establish an annual update to 
the drug add-on to reflect estimated 
growth in expenditures for separately 
billable drugs and biologicals furnished 
by ESRD facilities. This growth update 
applies only to the drug add-on portion 
of the case-mix adjusted payment 
system. 

The CY 2008 drug add-on adjustment 
to the composite rate is 15.5 percent. 
The drug add-on adjustment for CY 
2008 incorporates an inflation 
adjustment of 0.5 percent. This 
computation is explained in detail in 
the CY 2008 PFS final rule with 
comment period (72 FR 66280 through 
66282). 

(i) Estimating Growth in Expenditures 
for Drugs and Biologicals for CY 2009 

Section 1881(b)(12)(F) of the Act 
specifies that the drug add-on update 
must reflect ‘‘the estimated growth in 
expenditures for drugs and biologicals 
(including erythropoietin) that are 
separately billable * * *’’ By referring 
to ‘‘expenditures’’, we stated previously 
that we believe the statute contemplates 
that the update would account for both 
increases in drug prices, as well as 
increases in utilization of those drugs. 

In the CY 2007 PFS final rule with 
comment period (71 FR 69682), we 
established an interim methodology for 
annually estimating the growth in ESRD 
drugs and biological expenditures that 
uses the Producer Price Index (PPI) for 
pharmaceuticals as a proxy for pricing 
growth in conjunction with 2 years of 
ESRD drug data to estimate per patient 
utilization growth. We indicated that 
this methodology would be used to 
update the drug add-on to the composite 
rate until such time that we had 
sufficient ESRD drug expenditure data 
to project the growth in ESRD drug 
expenditure beginning in CY 2010. 

However, upon further 
contemplation, we believe that a better 
interpretation of the statutory reference 

to growth in expenditures contemplates 
that we would consider any change in 
drug pricing or utilization, not only 
increases, as we develop the update to 
the drug add-on adjustment. We have 
completed an analysis of ASP prices for 
ESRD drugs from 2006 through 2008, 
which shows a declining trend in ASP 
pricing for ESRD drugs. Accordingly, we 
are concerned that the use of the PPI as 
a proxy for ESRD drug pricing growth 
may no longer be appropriate. This is 
because the PPI is a general measure for 
all drugs and does not reflect price 
changes specific to ESRD drugs. We 
continue to lack sufficient expenditure 
data for trend analysis purposes. Given 
that we do have sufficient ASP pricing 
information on ESRD drug prices to 
establish a price forecast specific to 
ESRD drugs, and since this forecast is 
based on actual ESRD drug pricing data, 
we believe it is a more accurate measure 
of the price component changes for 
purposes of estimating the growth in 
total expenditures for ESRD drugs for 
2009. Accordingly, for CY 2009, we 
propose revising the interim 
methodology for estimating the growth 
in ESRD drug expenditures by using 
ASP pricing to estimate the price 
component of the update calculation. 

As detailed below in this section, we 
are proposing for CY 2009 to estimate 
price growth using historical ASP 
pricing data for ESRD drugs for CY 2006 
through CY 2008 and to estimate growth 
in per patient utilization of drugs by 
using ESRD facility historical drug 
expenditure data for CY 2006 and CY 
2007. 

(ii) Estimating Growth in ESRD Drug 
Prices 

To estimate price growth we used 
ASP pricing data for the four quarters of 
2006 and 2007, and the two available 
quarters of 2008. We anticipate having 
at least three quarters of 2008 data 
available in time for the final rule. We 
calculated the weighted price change, 
for the original top ten ESRD drugs for 
which we had acquisition pricing, plus 
Aranesp. Tables 4 and 5 show the 
average ASP drug prices and the 2007 
weights used. In CY 2006 and CY 2007 
we calculated a weighted average price 
reduction of 1.8 percent. We also 
calculated a weighted average price 
reduction of 2.1 percent between CY 
2007 and CY 2008. The overall average 
price reduction is 1.9 percent over the 
3-year period, thus, the proposed 
weighted average ESRD drug pricing 
change projected for CY 2009 is a 
reduction of 1.9 percent. 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00027 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38528 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

TABLE 4.—CY 2006, 2007 AND 2008 ESRD DRUG ASP PRICES 

Independent drugs 2006 2007 2008 

EPO ........................................................................................................................................................................... 9.46 9.17 9.02 
Paricalcitol .................................................................................................................................................................. 3.81 3.79 3.86 
Sodium-ferric-glut ....................................................................................................................................................... 4.88 4.76 4.82 
Iron-sucrose ............................................................................................................................................................... 0.36 0.37 0.36 
Levocarnitine .............................................................................................................................................................. 9.44 8.07 5.81 
Doxercalciferol ........................................................................................................................................................... 2.97 2.68 2.60 
Calcitriol ..................................................................................................................................................................... 0.55 0.54 0.38 
Iron-dextran ................................................................................................................................................................ 11.94 11.69 11.61 
Vancomycin ............................................................................................................................................................... 3.23 3.43 3.29 
Alteplase .................................................................................................................................................................... 31.63 33.21 33.28 
Aranesp ...................................................................................................................................................................... 3.01 3.29 2.83 

TABLE 5.—CY 2007 DRUG WEIGHTS 
FOR ESRD FACILITIES 

Independent drugs 2007 weights 
(percent) 

EPO ...................................... 69.5 
Paricalcitol ............................ 11.7 
Sodium-ferric-glut ................. 2.5 
Iron-sucrose .......................... 6.1 
Levocarnitine ........................ 0.2 
Doxercalciferol ...................... 2.8 
Calcitriol ................................ 0.1 
Iron-dextran .......................... 0.0 
Vancomycin .......................... 0.1 
Alteplase ............................... 1.0 
Aranesp ................................ 6.0 

(iii) Estimating Growth in Per Patient 
Drug Utilization 

To isolate and project the growth in 
per patient utilization of ESRD drugs for 
CY 2009, we must remove the 
enrollment and price growth 
components from the historical drug 
expenditure data and consider the 
residual utilization growth. As 
discussed previously in this section, we 
propose to use ESRD facility drug 
expenditure data from CY 2006 and CY 
2007 to estimate per patient utilization 
growth for CY 2009. 

First we had to estimate the total drug 
expenditures for all ESRD facilities. For 
this proposed rule, we used the final CY 
2006 ESRD claims data and the latest 
available CY 2007 ESRD facility claims, 
updated through December 31, 2007 
(that is, claims with dates of service 
from January 1 through December 31, 
2007, that were received, processed, 
paid, and passed to the National Claims 
History File as of December 31, 2007). 
For the CY 2009 PFS final rule, we plan 
to use additional updated CY 2007 
claims with dates of service for the same 
time period. This updated CY 2007 data 
file will include claims received, 
processed, paid, and passed to the 
National Claims History File as of June 
30, 2008. 

While the December 2007 update of 
CY 2007 claims used in this proposed 
rule is the most current available claims 

data, we recognize that it does not 
reflect a complete year, as claims with 
dates of service towards the end of the 
year have not all been processed. To 
more accurately estimate the update to 
the drug add-on, aggregate drug 
expenditures are required. Based on an 
analysis of the 2006 claims data, we 
inflated the CY 2007 drug expenditures 
to estimate the June 30, 2008 update of 
the 2007 claims file. We used the 
relationship between the December 
2006 and the June 2007 versions of 2006 
claims to estimate the more complete 
2007 claims available in June 2008 and 
applied that ratio to the 2007 claims 
data from the December 2007 claims 
file. We did this separately for EPO, the 
other top 10 separately billable drugs, 
and the remaining separately billable 
drugs for independent and hospital- 
based ESRD facilities. We are using the 
top 11 drugs since they represent 99.7 
percent of total expenditures in CY 2007 
for separately billable drugs furnished to 
ESRD patients. All components were 
then combined to estimate aggregate CY 
2007 ESRD drug expenditures. The net 
adjustment to the CY 2007 claims data 
was an increase of 12.6 percent to the 
2007 expenditure data. This adjustment 
allows us to more accurately compare 
the 2006 and 2007 data to estimate 
utilization growth. 

The next step is to remove the 
enrollment and price growth 
components from that total. As 
discussed previously in this section, in 
developing the per patient utilization 
growth for this proposed rule, we 
limited our analysis to the latest 2 years 
of available ESRD facility drug data (that 
is, 2006 and 2007). We believe that per 
patient utilization growth between these 
years would be a better proxy for future 
growth, as it best represents current 
utilization trends. 

To calculate the per patient utilization 
growth, we removed the enrollment 
component by using the growth in 
enrollment data between CY 2006 and 
CY 2007. This was approximately 3 
percent. To remove the price effect we 

used the calculated weighted change 
between CY 2006 and CY 2007 ASP 
pricing for the top eleven ESRD drugs. 
We weighted the differences using 2007 
ESRD facility drug expenditure data. 
Table 4 shows the CY 2007 weights for 
each of the top eleven ESRD drugs 
billed by ESRD facilities. 

This process led to an overall 1.8 
percent reduction in price between CY 
2006 and CY 2007. 

After removing the enrollment and 
price effects from the expenditure data, 
the residual growth would reflect the 
per patient utilization growth. To do 
this, we divided the product of the 
enrollment growth of 3 percent (1.03) 
and the price reduction of 1.8 percent 
(1.00 ¥ 0.018 = 0.982) into the total 
drug expenditure change between 2006 
and 2007 of 0 percent (1.00 ¥ 0.00 = 
1.00). The result is a utilization factor 
equal to 0.99 (1.00/(1.03 * 0.982) = 
0.99). 

Since we observed a 1 percent drop in 
per patient utilization of drugs between 
2006 and 2007, we are projecting a 1 
percent drop in per patient utilization 
for ESRD facilities in CY 2009. 

b. Applying the Proposed Growth 
Update to the Drug Add-on Adjustment 

In CY 2006, we applied the projected 
growth update percentage to the total 
amount of drug add-on dollars 
established for CY 2005 to establish a 
dollar amount for the CY 2006 growth 
update. In addition, we projected the 
growth in dialysis treatments for CY 
2006 based on the projected growth in 
ESRD enrollment. We divided the 
projected total dialysis treatments for 
CY 2006 into the projected dollar 
amount of the CY 2006 growth to 
develop the per treatment growth 
update amount. This growth update 
amount, combined with the CY 2005 per 
treatment drug add-on amount, resulted 
in an average drug add-on amount per 
treatment of $18.88 (or a 14.5 percent 
adjustment to the composite rate) for CY 
2006. 

In the CY 2007 PFS final rule with 
comment period (71 FR 69684), we 
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revised our update methodology by 
applying the growth update to the per 
treatment drug add-on amount. That is, 
for CY 2007, we applied the growth 
update factor of 4.03 percent to the 
$18.88 per treatment drug add-on 
amount for an updated amount of 
$19.64 per treatment (71 FR 69684). For 
CY 2008, the per treatment drug add-on 
amount was updated to $20.33. 

As discussed in detail below, for CY 
2009, we are proposing no update to the 
per treatment drug add-on amount of 
$20.33 established in CY 2008. 

c. Proposed Update to the Drug Add-on 
Adjustment 

As discussed previously in this 
section, we estimate a 1 percent 
reduction in per patient utilization of 
ESRD drugs for CY 2009. Also, using 
historical ESRD drug pricing data 
specific to ESRD drugs, we project a 1.9 
percent reduction in ESRD drug prices 
for CY 2009. To compute this estimate, 
we used ASP pricing data for the four 
quarters of 2006 and 2007, and the two 
available quarters of 2008. We 
calculated the weighted price change for 
the top ten ESRD drugs plus Aranesp 
over the period. Tables 4 and 5 show the 
average ASP drug prices and the 2007 
weights used. As shown in Table 4, to 
the extent there were price changes 
during the trending period, increases as 
well as decreases have been reflected in 
the overall weighted average price 
reduction of 1.9 percent over the 3-year 
period. Had we continued to use the PPI 
for prescription drugs in our 
computation of the drug add-on update, 
the price component would have been 
a projected increase of 3.8 percent. 
Given the observed decline in ASP 
pricing for ESRD drugs, we believe the 
continued use of the PPI as a price 
proxy would have significantly 
overstated the price component of our 
computation of the projected change in 
per patient ESRD drug expenditures for 
CY 2009. This is because the PPI is a 
more general measure of price change 
for all drugs and does not reflect price 
changes specific to the drugs provided 
by ESRD facilities. 

Therefore, we are projecting that the 
combined growth in per patient 
utilization and pricing for CY 2009 
would result in a negative update equal 
to ¥2.9 percent. (0.99 * 0.981 = 0.971). 
However, as indicated above, we are 
proposing no update to the drug add-on 
adjustment. 

We believe this approach is consistent 
with the language under section 
1881(b)(12)(F) of the Act which states in 
part that ‘‘the Secretary shall annually 
increase’’ the drug add-on amount based 
on the growth in expenditures for 

separately billed ESRD drugs. Our 
understanding of the statute 
contemplates ‘‘annually increase’’ to 
mean a positive or zero update to the 
drug add-on. Therefore, we propose to 
apply a zero update and to maintain the 
$20.33 per treatment drug add-on 
amount for CY 2009 that reflects a 
proposed 15.5 percent drug add-on 
adjustment to the composite rate for CY 
2009. 

However, we also believe that an 
alternative reading of the statute is 
possible. We believe that the Congress 
may not have intended to provide an 
increase in the drug add-on adjustment 
in a year where the projected growth in 
expenditures for separately billable 
ESRD drugs is declining. There is 
potentially a gap in the statute, which 
specifies an ‘‘increase’’ to the drug add- 
on adjustment based upon the 
‘‘estimated growth in expenditures for 
drugs and biologicals’’ that are 
separately billed ESRD drugs. However, 
an ‘‘increase’’ cannot be implemented 
when estimated ‘‘growth’’ is negative. 

To resolve this seeming contradiction, 
another approach to the zero percent 
update that we are proposing would be 
to apply an adjustment of less than 1.0 
to the drug add-on adjustment. Under 
this approach, for CY 2009, we would 
‘‘increase’’ the drug add-on adjustment 
by 0.971. Applying the 0.971 increase to 
the $20.33 per treatment adjustment 
would yield a drug add-on amount of 
$19.74 per treatment, which represents 
a 0.4 percent decrease in the CY 2008 
drug add-on percentage of 15.5 percent. 
As such, the proposed drug add-on 
adjustment to the composite rate for CY 
2009 would be 15.0 percent. 

We are seeking public comment on 
our proposal of a zero update, as well 
as the alternative approach presented 
above, so that we can make an informed 
decision with respect to the final update 
to the CY 2009 drug add-on adjustment 
to the composite rate. 

Had we selected the other option of 
continuing to use the PPI for 
prescription drugs as a proxy for ESRD 
drug prices instead of using ASP pricing 
data, the resulting update factor would 
have been a 2.6 percent increase to the 
CY 2008 average per treatment drug 
add-on amount of $20.33, resulting in a 
weighted average increase to the 
composite rate of $0.57 or a 0.4 percent 
increase in the CY 2008 drug add-on 
percentage of 15.5 percent. As discussed 
above, however, we believe the PPI 
overstates the changes in ESRD drug 
prices given the observed trend in 
declining prices for those drugs over the 
past several years. 

We note that for the CY 2010 update 
to the drug add-on adjustment we 

expect to estimate the growth in ESRD 
drug expenditures using 3 years’ worth 
of ASP-based historical ESRD drug 
expenditure data that will be available 
at that time. This data will be used to 
conduct a trend analysis to estimate the 
growth in ESRD drug expenditures for 
CY 2010. As we discussed earlier with 
respect to computing the 2009 estimated 
growth in drug prices, to the extent 
there are price changes during the 
trending period, past increases as well 
as decreases would be reflected in 
future trend analyses and in future 
updates to the drug add-on adjustment. 

d. Proposed Update to the Geographic 
Adjustments to the Composite Rates 

Section 1881(b)(12)(D) of the Act, as 
amended by section 623(d) of the MMA, 
gives the Secretary the authority to 
revise the wage indexes previously 
applied to the ESRD composite rates. 
The purpose of the wage index is to 
adjust the composite rates for differing 
wage levels covering the areas in which 
ESRD facilities are located. The wage 
indexes are calculated for each urban 
and rural area. In the CY 2006 PFS final 
rule with comment period (70 FR 
70167), we announced our adoption of 
the OMB CBSA-based geographic area 
designations to develop revised urban/ 
rural definitions and corresponding 
wage index values for purposes of 
calculating ESRD composite rates. In 
addition, we generally have followed 
wage index policies related to these 
definitions as used under the inpatient 
hospital prospective payment system 
(IPPS), but without regard to any 
approved geographic reclassification 
authorized under sections 1886(d)(8) 
and (d)(10) of the Act or other 
provisions that only apply to hospitals 
paid under the IPPS (70 FR 70167). For 
purposes of the ESRD wage index 
methodology, the hospital wage data we 
use is pre-classified, pre-floor hospital 
data and unadjusted for occupational 
mix. 

i. Updates to Core-Based Statistical Area 
(CBSA) Definitions 

In the CY 2006 PFS final rule with 
comment period (70 FR 70167), we 
announced our adoption of the OMB’s 
CBSA-based geographic area 
designations to develop revised urban/ 
rural definitions and corresponding 
wage index values for purposes of 
calculating ESRD composite rates. 
OMB’s CBSA-based geographic area 
designations are described in OMB 
Bulletin 03–04, originally issued June 6, 
2003, and is available online at http:// 
www.whitehouse.gov/omb/bulletins/ 
b03-04.html. In addition, OMB has 
published subsequent bulletins 
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regarding CBSA changes, including 
changes in CBSA numbers and titles. 
We wish to point out that this and all 
subsequent ESRD rules and notices are 
considered to incorporate the CBSA 
changes published in the most recent 
OMB bulletin that applies to the 
hospital wage index used to determine 
the current ESRD wage index. The OMB 
bulletins may be accessed online at 
http://www.whitehouse.gov/omb/ 
bulletins/index.html. 

ii. Updated Wage Index Values 
In the CY 2007 PFS final rule with 

comment period (71 FR 69685), we 
stated that we intended to update the 
ESRD wage index values annually. The 
current ESRD wage index values for CY 
2008 were developed from FY 2004 
wage and employment data obtained 
from the Medicare hospital cost reports. 
As we indicated, the ESRD wage index 
values are calculated without regard to 
geographic classifications authorized 
under sections 1886(d)(8) and (d)(10) of 
the Act and utilize pre-floor hospital 
data that is unadjusted for occupational 
mix. To calculate the ESRD wage index, 
hospital wage index data for FY 2004 for 
all providers in each urban/rural 
geographic area are combined. The sum 
of the wages for all providers in each 
geographic area was divided by the total 
hours for all providers in each area. The 
result is the average hourly hospital 
wage for that geographic locale. The 
ESRD wage index was computed by 
dividing the average hourly hospital 
wage for each geographic area by the 
national average hourly hospital wage. 
The final step was to multiply each 
wage index value by the ESRD wage 
index budget neutrality factor. 

We propose to use the same 
methodology for CY 2009, with the 
exception that FY 2005 hospital data 
will be used to develop the CY 2009 
wage index values. The CY 2009 ESRD 
wage index budget neutrality factor is 
1.056672. (See section H.5.d.iii. of this 
proposed rule for details about this 
adjustment.) For a detailed description 

of the development of the proposed CY 
2009 wage index values based on FY 
2005 hospital data, see the FY 2009 
‘‘Proposed Changes to the Hospital 
Inpatient Prospective Payment Systems 
(IPPS) and Fiscal Year 2009 Rates’’ 
proposed rule (73 FR 23630). Section III 
G. (Computation of the Proposed FY 
2009 Unadjusted Wage Index) of the 
preamble to that proposed rule 
describes the cost report schedules, line 
items, data elements, adjustments, and 
wage index computations. The wage 
index data affecting ESRD composite 
rates for each urban and rural locale 
may also be accessed on the CMS Web 
site at 
http://www.cms.hhs.gov/ 
AcuteInpatientPPS/WIFN/list.asp. The 
wage data are located in the section 
entitled, ‘‘FY 2009 Proposed Rule 
Occupational Mix Adjusted and 
Unadjusted Average Hourly Wage and 
Pre-reclassified Wage Index by CBSA.’’ 

(A) Fourth Year of the Transition 

In the CY 2006 PFS final rule with 
comment period (70 FR 70169), we 
indicated that we would apply a 4-year 
transition period to mitigate the impact 
on the composite rates resulting from 
our adoption of CBSA-based geographic 
designations. Beginning January 1, 2006, 
during each year of the transition, an 
ESRD facility’s wage-adjusted composite 
rate (that is, without regard to any case- 
mix adjustments) is a blend of its old 
MSA-based wage-adjusted payment rate 
and its new CBSA-based wage adjusted 
payment rate for the transition year 
involved. For each transition year, the 
share of the blended wage-adjusted base 
payment rate that is derived from the 
MSA-based and CBSA-based wage 
index values is shown in Table 6. In CY 
2006, the first year of the transition, we 
implemented a 75/25 blend. In CY 2007, 
the second year of the transition, we 
implemented a 50/50 blend. In CY 2008, 
the third year of the transition, we 
implemented a 25/75 blend. Consistent 
with the transition blends announced in 

the CY 2006 PFS final rule with 
comment period (70 FR 70170), in CY 
2009, we are proposing that each ESRD 
facility’s composite payment rate will be 
based entirely on the CBSA-based wage 
index. 

In CY 2006, we eliminated the wage 
index cap of 1.30 and stated that we 
would implement a gradual reduction in 
the wage index floor of 0.90. Prior to 
January 1, 2006, the wage indexes were 
restricted to values no less than 0.90 
and no greater than 1.30, meaning that 
payments to facilities in areas where 
labor costs fell below 90 percent of the 
national average, or exceeded 130 
percent of that average, were not 
adjusted beyond the 90 percent or 130 
percent level. Although we stated that 
the ESRD wage index values should not 
be constrained by the application of 
floors and ceilings, we also expressed 
concern that the immediate elimination 
of the floor could adversely affect ESRD 
beneficiary access to care. Therefore, we 
reduced the floor to 0.85 in CY 2006, to 
0.80 in CY 2007, and to 0.75 in CY 2008. 

For CY 2009, we are proposing to 
reduce the wage index floor to 0.70. For 
this final year of the transition (CY 
2009), we believe that a reduction to 
0.70 is appropriate as we continue to 
reassess the need for a wage index floor 
in future years. We believe that a 
gradual reduction in the floor is still 
needed to ensure patient access to 
dialysis in areas that have low wage 
index values, especially Puerto Rico, 
and to prevent sudden adverse effects to 
the payment system. However, we note 
that our goal is the eventual elimination 
of all wage index floors. 

The wage index floors, caps, and 
blended shares of the composite rates 
applicable to all ESRD facilities for CY 
2006 through CY 2008, and the 
proposed floor and blended share 
applicable for CY 2009, are shown in 
Table 6. They are identical to the values 
shown in Table 10 of the CY 2007 PFS 
final rule with comment period (71 FR 
69686) for the applicable years. 

TABLE 6.—WAGE INDEX TRANSITION BLEND 

CY payment Floor Ceiling Old MSA 
(percent) 

New CBSA 
(percent) 

2006 ................................................................................................ 0.85 None ..................................................... 75 25 
2007 ................................................................................................ 0.80 None ..................................................... 50 50 
2008 ................................................................................................ 0.75 None ..................................................... 25 75 
2009 ................................................................................................ * 0.70 None ..................................................... 0 100 

* Each wage index floor is multiplied by a BN adjustment factor. For CY 2009 the BN adjustment is 1.056672 resulting in an actual wage index 
floor of 0.7397. 
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Because CY 2009 is the final year of 
the 4-year transition period, each ESRD 
facility’s composite payment rate will be 
based entirely on its applicable new 
CBSA-based wage index value. 

(B) Wage Index Values for Areas With 
No Hospital Data 

In CY 2006, while adopting the CBSA 
designations, we identified a small 
number of ESRD facilities in both urban 
and rural geographic areas where there 
are no hospital wage data from which to 
calculate ESRD wage index values. The 
affected areas were rural Massachusetts, 
rural Puerto Rico, and the urban area of 
Hinesville, GA (CBSA 25980). For CY 
2006, CY 2007, and CY 2008, we 
calculated the ESRD wage index values 
for those areas as follows: 

• For rural Massachusetts, because 
we had not determined a reasonable 
wage proxy, we used the FY 2005 wage 
index value in CY 2006 and CY 2007. 

• For rural Puerto Rico, the situation 
was similar to rural Massachusetts. 
However, because all geographic areas 
in Puerto Rico were subject to the wage 
index floor in CY 2006, CY 2007, and 
CY 2008, we applied the ESRD wage 
index floor to rural Puerto Rico as well. 

• For the urban area of Hinesville, 
GA, we calculated the CY 2006, CY 
2007, and CY 2008 wage index value 
based on the average wage index value 
for all urban areas within the State of 
Georgia. 

For CY 2008, we adopted an 
alternative methodology for establishing 
a wage index value for rural 
Massachusetts. Because we used the 
same wage index value for 2 years with 
no update, we believed it was 
appropriate to establish a methodology 
which employed reasonable proxy data 
for rural areas (including rural 
Massachusetts) and also permitted 
annual updates to the wage index based 
on that proxy data. For rural areas 
without hospital wage data, we used the 
average wage index values from all 
contiguous CBSAs as a reasonable proxy 
for that rural area. 

In determining the imputed rural 
wage index, we interpreted the term 
‘‘contiguous’’ to mean sharing a border. 
In the case of Massachusetts, the entire 
rural area consists of Dukes and 
Nantucket Counties. We determined 
that the borders of Dukes and Nantucket 
counties are contiguous with Barnstable 
and Bristol counties. We are proposing 
to use the same methodology for CY 
2009. Under this methodology, the CY 
2009 proposed wage index values for 
the counties of Barnstable (CBSA 12700, 
Barnstable Town, MA–1.2624) and 
Bristol (CBSA 39300, Providence-New 
Bedford-Fall River, RI–MA–1.0573) 

were averaged resulting in an imputed 
proposed wage index value of 1.1599 for 
rural Massachusetts in CY 2009. 

For rural Puerto Rico, we continued to 
apply the wage index floor in CY 2008. 
Because all areas in Puerto Rico that 
have a wage index were eligible for the 
ESRD wage index floor of 0.75, we 
applied that floor to ESRD facilities 
located in rural Puerto Rico. For CY 
2009, all areas in Puerto Rico that have 
a wage index are eligible for the 
proposed ESRD wage index floor of 
0.70. Therefore, we propose to continue 
applying the proposed ESRD wage 
index floor of 0.70 to facilities that are 
located in rural Puerto Rico. 

For Hinesville, GA (CBSA 25980), 
which is an urban area without specific 
hospital wage data, we propose to apply 
the same methodology used to impute a 
wage index value that we used in CY 
2006, CY 2007, and CY 2008. 
Specifically, we utilize the average wage 
index value for all urban areas within 
the State of Georgia. That results in a 
proposed CY 2009 wage index value of 
0.9123 for the Hinesville-Fort Stewart 
GA CBSA. 

In the CY 2008 PFS final rule with 
comment period (72 FR 66283), we 
stated that we would continue to 
evaluate existing hospital wage data and 
possibly wage data from other sources 
such as the Bureau of Labor Statistics, 
to determine if other methodologies 
might be appropriate for imputing wage 
index values for areas without hospital 
wage data for CY 2009 and subsequent 
years. To date, no data from other 
sources, superior to that currently used 
in connection with the IPPS wage index 
has emerged. Therefore, for ESRD 
purposes, we continue to believe this is 
an appropriate policy. 

(C) Evaluation of Wage Index Policies 
Adopted in the FY 2008 IPPS Final Rule 

We also stated that we planned to 
evaluate any policies adopted in the FY 
2008 IPPS final rule (72 FR 47130, 
47337 through 47338) that affect the 
wage index, including how we treat 
certain New England hospitals under 
section 601(g) of the Social Security 
Amendments of 1983 (Pub. L. 98–21). 
This is relevant for the ESRD composite 
payment system, because the ESRD 
wage index is calculated using the same 
urban/rural classification system and 
computation methodology applicable 
under the IPPS, except that it is not 
adjusted for occupational mix and does 
not reflect geographic classifications 
authorized under sections 1886(d)(8) 
and (d)(12) of the Act. We use the 
hospital wage index with this 
modification because it is the best 
available measure effective of urban and 

rural differences in labor costs among 
dialysis facilities. Accordingly, in the 
following sections, we summarize the 
wage index changes implemented in 
connection with the IPPS, as they affect 
the ESRD wage index used under the 
composite payment system. 

(1) CY 2009 Classification of Certain 
New England Counties 

We are addressing the change in the 
treatment of ‘‘New England deemed 
counties’’ (that is, those counties in New 
England listed in § 412.64(b)(1)(ii)(B) 
that were deemed to be part of urban 
areas under section 601(g) of the Social 
Security Amendments of 1983), that 
were made in the FY 2008 IPPS final 
rule with comment period (72 FR 47337 
through 47338). These counties include 
the following: Litchfield County, 
Connecticut; York County, Maine; 
Sagadahoc County, Maine; Merrimack 
County, New Hampshire; and Newport 
County, Rhode Island. Of these five 
‘‘New England deemed counties’’, three 
(York County, Sagadahoc County, and 
Newport County) are also included in 
the MSAs defined by OMB, and 
therefore, used in the calculations of the 
urban hospital wage index values 
reflected in the ESRD composite 
payment rates. The remaining two, 
Litchfield County and Merrimack 
County, are geographically located in 
areas that are considered ‘‘rural’’ under 
the current IPPS and ESRD composite 
payment system labor market 
definitions, but have been previously 
deemed urban under the IPPS in certain 
circumstances, as discussed below. 

In the FY 2008 IPPS final rule with 
comment period, for purposes of IPPS, 
§ 412.64(b)(1)(ii)(B) was revised such 
that the two ‘‘New England deemed 
counties’’ that are still considered rural 
under the OMB definitions (Litchfield 
County, CT and Merrimack County, NH) 
are no longer considered urban effective 
for discharges occurring on or after 
October 1, 2007, and therefore, are 
considered rural in accordance with 
§ 412.64(b)(1)(ii)(C). However, for 
purposes of payment under the IPPS, 
acute-care hospitals located within 
those areas are treated as being 
reclassified to their deemed urban areas 
effective for discharges occurring on or 
after October 1, 2007 (see 72 FR 473337 
through 47338). We note that the ESRD 
composite payment system does not 
provide for such geographic 
reclassification. Also, in the FY 2008 
IPPS final rule with comment period (72 
FR 47338), we explained that we have 
limited this policy change for the ‘‘New 
England deemed counties’’ only to IPPS 
hospitals, and any change to non-IPPS 
provider wage indexes would be 
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addressed in the respective payment 
system rules. Accordingly, we are taking 
this opportunity to clarify the treatment 
of ‘‘New England deemed counties’’ 
under the ESRD composite payment 
system in this proposed rule. 

As discussed above, for purposes of 
the ESRD wage index, we have 
recognized the OMB’s CBSA 
designations, as well as generally 
following the policies under IPPS with 
regard to the definitions for ‘‘urban’’ and 
‘‘rural’’ for the wage index. Historical 
changes to the labor market area/ 
geographic classifications and annual 
updates to the wage index values under 
the composite payment system are made 
effective January 1 each year. When we 
established the most recent composite 
payment system update, effective for 
dialysis services provided on or after 
January 1, 2008, we considered the 
‘‘New England deemed counties’’ 
(including Litchfield County, CT and 
Merrimack County, NH) as urban for CY 
2008, as evidenced by the inclusion of 
Litchfield County as one of the 
constituent counties of urban CBSA 
25540 (Hartford-West Hartford-East 
Hartford, CT), and the inclusion of 
Merrimack County as one of the 
constituent counties of urban CBSA 
31700 (Manchester-Nashua, NH). 

Litchfield County, CT and Merrimack 
County, NH are not considered ‘‘urban’’ 
under § 412.64(b)(1)(ii)(A) through (B) 
as revised under the FY 2008 IPPS final 
rule and, therefore, are considered 
‘‘rural’’ under § 412.64(b)(1)(ii)(C). 
Accordingly, to reflect our general 
policy for ESRD wage index, these two 
counties will be considered ‘‘rural’’ 
under the ESRD composite payment 
system effective with the next update of 
the payment rates on January 1, 2009, 
and will no longer be included in urban 
CBSA 25540 (Hartford-West Hartford- 
East Hartford, CT) and urban CBSA 
31700 (Manchester-Nashua, NH), 
respectively. We note that this policy is 
consistent with our other policy of not 
taking into account IPPS geographic 
reclassifications in determining 
payments under the composite payment 
system. 

(2) Multi-Campus Hospital Wage Index 
Data 

In the CY 2008 ESRD composite 
payment system final rule (72 FR 
66280), we established ESRD wage 
index values for CY 2008 calculated 
from the same data (collected from cost 
reports submitted by hospitals for cost 
reporting periods beginning during FY 
2004) used to compute the FY 2008 
acute care hospital inpatient wage 
index, without taking into account 
geographic reclassification under 

sections 1886(d)(8) and (d)(10) of the 
Act. However, the IPPS policy that 
apportions the wage data for multi- 
campus hospitals was not finalized 
before the ESRD composite payment 
system final rule. Therefore the CY 2008 
ESRD wage index values reflected the 
IPPS wage data are based on a hospital’s 
actual location without regard to the 
urban or rural designation of any related 
or affiliated provider. Accordingly, all 
wage data from different campuses of a 
multi-campus hospital were included in 
the calculation of the CBSA wage index 
of the main hospital. The ESRD wage 
index values applicable for services 
provided on or after January 1, 2008 
through December 31, 2008 are shown 
in Addendum G for urban areas and 
Addendum H for rural areas (72 FR 
66552 through 66574) of the CY 2008 
PFS final rule with comment period. 

We are continuing to use IPPS data for 
CY 2009 because we believe that in the 
absence of dialysis facility specific wage 
data, using the hospital inpatient wage 
data is appropriate and reasonable for 
the ESRD composite payment system. 
We note that the IPPS wage data used 
to determine the proposed CY 2009 
ESRD wage index values were 
computed from wage data submitted by 
hospitals for cost reporting periods 
beginning in FY 2005 and reflect our 
policy adopted under the IPPS 
beginning in FY 2008, which apportions 
the wage data for multi-campus 
hospitals located in different labor 
market areas, CBSAs, to each CBSA 
where the campuses are located (see the 
FY 2008 IPPS final rule with comment 
period (72 FR 47317 through 47320)). 
Specifically, for the proposed CY 2009 
ESRD composite payment system, the 
wage index was computed using IPPS 
wage data (published by hospitals for 
cost reporting periods beginning in 
2005, as with the FY 2009 IPPS wage 
index), which allocated salaries and 
hours to the campuses of two multi- 
campus hospitals with campuses that 
are located in different labor areas; one 
in Massachusetts and the other is 
Illinois. The ESRD wage index values 
proposed for CY 2009 in the following 
CBSAs are affected by this policy: 
Boston-Quincy, MA (CBSA 14484), 
Providence-New Bedford-Falls River, 
RI–MA (CBSA 39300), Chicago- 
Naperville-Joliet, IL (CBSA 16974), and 
Lake County-Kenosha County, IL–WI 
(CBSA 29404). Please refer to 
Addendums G and H of this proposed 
rule. 

In summary, for CY 2009, we propose 
to use the FY 2009 wage index data 
(collected from cost reports submitted 
by hospitals for cost reporting periods 
beginning during FY 2005) to compute 

the ESRD composite payment rates 
effective beginning January 1, 2009. 
These data reflect the multi-campus and 
New England deemed counties policies 
discussed above. 

iii. Budget Neutrality Adjustment 
Section 1881(b)(12)(E)(i) of the Act, as 

added by section 623(d) of the MMA, 
requires any revisions to the ESRD 
composite rate payment system as a 
result of the MMA provision (including 
the geographic adjustment) be made in 
a budget neutral manner. This means 
that aggregate payments to ESRD 
facilities in CY 2008 should be the same 
as aggregate payments that would have 
been made if we had not made any 
changes to the geographic adjusters. We 
note that this BN adjustment only 
addresses the impact of changes in the 
geographic adjustments. A separate BN 
adjustment was developed for the case- 
mix adjustments currently in effect. As 
we are not proposing any changes to the 
case-mix measures for CY 2009, the 
current case-mix BN adjustment will 
remain in effect for CY 2009. As in CY 
2008, for CY 2009, we again propose to 
apply a BN adjustment factor (1.056672) 
directly to the ESRD wage index values. 
As explained in the CY 2007 PFS final 
rule with comment period (71 FR 69687 
through 69688), we believe this is the 
simplest approach because it allows us 
to maintain our base composite rates 
during the transition from the current 
wage adjustments to the revised wage 
adjustments described previously in this 
section. Because the ESRD wage index 
is only applied to the labor-related 
portion of the composite rate, we 
computed the BN adjustment factor 
based on that proportion (53.711 
percent). 

To compute the proposed CY 2009 
wage index BN adjustment factor 
(1.056672), we used the FY 2005 pre- 
floor, pre-reclassified, non-occupational 
mix-adjusted hospital data to compute 
the wage index values, 2007 outpatient 
claims (paid and processed as of 
December 31, 2007), and geographic 
location information for each facility 
which may be found through the 
Dialysis Facility Compare Web page on 
the CMS Web site at http:// 
www.cms.hhs.gov/ 
DialysisFacilityCompare/. The FY 2005 
hospital wage index data for each urban 
and rural locale by CBSA may also be 
accessed on the CMS Web site at 
http://www.cms.hhs.gov/ 
AcuteInpatientPPS/WIFN/list.asp. The 
wage index data are located in the 
section entitled, ‘‘FY 2009 Proposed 
Rule Occupational Mix Adjusted and 
Unadjusted Average Hourly Wage and 
Pre-Reclassified Wage Index by CBSA.’’ 
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Using treatment counts from the 2007 
claims and facility-specific CY 2008 
composite rates, we computed the 
estimated total dollar amount each 
ESRD provider would have received in 
the CY 2008 (the 3rd year of the 4-year 
transition). The total of these payments 
became the target amount of 
expenditures for all ESRD facilities for 
CY 2009. Next, we computed the 
estimated dollar amount that would 
have been paid to the same ESRD 
facilities using the proposed ESRD wage 
index for CY 2009 (the 4th year of the 
4-year transition). The total of these 
payments became the fourth year new 
amount of wage-adjusted composite rate 
expenditures for all ESRD facilities. 

After comparing these two dollar 
amounts (target amount divided by the 
4th year new amount), we calculated an 
adjustment factor that, when multiplied 
by the applicable CY 2009 ESRD 
proposed wage index value, would 
result in aggregate payments to ESRD 
facilities that will remain within the 
target amount of composite rate 
expenditures. When making this 
calculation, the ESRD wage index floor 
value of 0.7000 is used whenever 
appropriate. The proposed BN 
adjustment factor for the CY 2009 wage 
index is 1.056672. 

To ensure BN, we also must apply the 
BN adjustment factor to the proposed 
wage index floor of 0.7000 which results 
in a proposed adjusted wage index floor 
of 0.7397 (0.7500 × 1.056672) for CY 
2009. 

iv. ESRD Wage Index Tables 

The proposed 2009 wage index tables 
are located in Addenda G and H of this 
proposed rule. 

v. Application of the Hospital-Acquired 
Conditions Payment Policy for IPPS 
Hospitals to Other Settings 

Value-based purchasing (VBP) ties 
payment to performance through the use 
of incentives based on measures of 
quality and cost of care. The 
implementation of VBP is rapidly 
transforming CMS from being a passive 
payer of claims to an active purchaser 
of higher quality, more efficient health 
care for Medicare beneficiaries. Our 
VBP initiatives include hospital pay for 
reporting (the Reporting Hospital 
Quality Date for the Annual Payment 
Update Program), physician pay for 
reporting (the Physician Quality 
Reporting Initiative), home health pay 
for reporting, the Hospital VBP Plan 
Report to Congress, and various VBP 
demonstration programs across payment 
settings, including the Premier Hospital 
Quality Incentive Demonstration and 

the Physician Group Practice 
Demonstration. 

The preventable hospital-acquired 
conditions (HAC) payment provision for 
IPPS hospitals is another of our value- 
based purchasing initiatives. The 
principal behind the HAC payment 
provision (Medicare not paying more for 
healthcare-associated conditions) could 
be applied to the Medicare payment 
systems for other settings of care. 
Section 1886(d)(4)(D) of the Act requires 
the Secretary to select for the HAC IPPS 
payment provision conditions that are: 
(1) High cost, high volume, or both; (2) 
assigned to a higher paying MS-DRG 
when present as a secondary diagnosis; 
and (3) could reasonably have been 
prevented through the application of 
evidence-based guidelines. Beginning 
October 1, 2008, Medicare can no longer 
assign an inpatient hospital discharge to 
a higher paying MS-DRG if a selected 
HAC condition was not present on 
admission. That is, the case will be paid 
as though the secondary diagnosis was 
not present. Medicare will continue to 
assign a discharge to a higher paying 
Medicare Severity-Diagnosis Related 
Group (MS-DRG) if a selected condition 
was present on admission. 

The broad principle articulated in the 
HAC payment provision for IPPS 
hospitals—Medicare not paying for 
healthcare-associated conditions—could 
potentially be applied to other Medicare 
payment systems for conditions that 
occur in settings other than IPPS 
hospitals. Other possible settings of care 
include, but are not limited to: Hospital 
outpatient departments; SNFs; HHAs; 
ESRD facilities; and physician practices. 
The implementation would be different 
for each setting, as each payment system 
is different and the reasonable 
preventability through the application 
of evidence-based guidelines would 
vary for candidate conditions over the 
different settings. However, alignment 
of incentives across settings of care is an 
important goal for all of our VBP 
initiatives, including the HAC 
provision. 

A related application of the broad 
principle behind the HAC payment 
provision for IPPS hospitals could be 
considered through Medicare secondary 
payer policy by requiring the provider 
that failed to prevent the occurrence of 
a preventable condition in one setting to 
pay for all or part of the necessary 
follow up care in a second setting. This 
would help shield the Medicare 
program from inappropriately paying for 
the downstream effects of a preventable 
condition acquired in the first setting 
but treated in the second setting. 

We note that we are not proposing 
new Medicare policy in this discussion 

of the possible application of HACs 
payment policy for IPPS hospitals to 
other settings, as some of these 
approaches may require new statutory 
authority. We are seeking public 
comment on the application of the 
preventable HACs payment provision 
for IPPS hospitals to other Medicare 
payment systems. We look forward to 
working with stakeholders in the fight 
against healthcare-associated 
conditions. 

I. Independent Diagnostic Testing 
Facility (IDTF) Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘INDEPENDENT DIAGNOSTIC 
TESTING FACILITIES’’ at the beginning 
of your comments.] 

In the CY 2007 and 2008 PFS final 
rules with comment period, we 
established performance standards for 
suppliers enrolled in the Medicare 
program as an IDTF (71 FR 69695 and 
72 FR 66285). These standards were 
established to improve the quality of 
care for diagnostic testing furnished to 
Medicare beneficiaries by a Medicare 
enrolled IDTF and to improve our 
ability to verify that these suppliers 
meet minimum enrollment criteria to 
enroll or maintain enrollment in the 
Medicare program. These performance 
standards were established at § 410.33. 
In this proposed rule, we are again 
proposing to expand on the quality and 
program safeguard activities that we 
implemented previously. 

1. Improving Quality of Diagnostic 
Testing Services Furnished by Physician 
and Nonphysician Practitioner 
Organizations 

During the CY 2008 PFS proposed 
rule comment period, we received 
comments requesting that we require 
that the IDTF performance standards 
adopted in § 410.33, including 
prohibitions regarding the sharing of 
space and leasing/sharing arrangements, 
apply to physicians and nonphysician 
practitioners (NPPs) who are performing 
diagnostic testing services for Medicare 
beneficiaries, and who have enrolled in 
the Medicare program as a clinic, group 
practice, or physician office. The 
commenters stated that standards for 
imaging services were not applied 
consistently for all imaging centers and 
that two distinct compliance and 
regulatory standards would emerge 
depending on how the similarly situated 
imaging centers were enrolled. In 
addition, one commenter stated that we 
should not prohibit space sharing when 
done with an adjoining physician 
practice or radiology group that is an 
owner of an IDTF. 
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In response to the public comments, 
we are concerned that— 

• Certain physician entities, 
including physician group practices, 
and clinics, can enroll as a group 
practice or clinic and provide diagnostic 
testing services without the benefit of 
qualified nonphysician personnel, as 
defined in § 410.33(c), to conduct 
diagnostic testing. 

• Some physician entities expect to 
furnish diagnostic testing services for 
their own patients and the general 
public and are making the decision to 
enroll as a group or clinic thereby 
circumventing the performance 
standards found in the IDTF 
requirements in § 410.33. 

• Some physician organizations are 
furnishing diagnostic tests using mobile 
equipment provided by an entity that 
furnishes mobile diagnostic services. 

We are proposing certain exceptions 
to the established performance 
standards found in § 410.33(g) because 
we believe that physician organizations 
already meet or exceed some of these 
standards. For example, their liability 
insurance coverage usually far exceeds 
the $300,000 per incident threshold, 
and there are a host of ways in which 
patient may issue clinical complaints 
concerning their physicians. In 
addition, we believe that compliance 
with some of the performance standards 
would be costly and burdensome and 
possibly limit beneficiary access, 
particularly in rural or medically 
underserved areas. For these reasons, 
we propose not to require physician 
entities to comply with the following 
standards: 

• Maintaining additional 
comprehensive liability insurance for 
each practice location as required under 
§ 410.33(g)(6). 

• Maintaining a formal clinical 
complaint process as required under 
§ 410.33(g)(8). 

• Posting IDTF standards as required 
under § 410.33(g)(9). 

• Maintaining a visible sign posting 
business hours as required under 
§ 410.33(g)(14)(ii). 

• Separately enrolling each practice 
location as required under 
§ 410.33(g)(15)(i). 

Accordingly, we are proposing to add 
§ 410.33(j) which states that, ‘‘A 
physician or NPP organization (as 
defined in § 424.502) furnishing 
diagnostic testing services, except 
diagnostic mammography services: (1) 
Must enroll as an independent 
diagnostic testing facility for each 
practice location furnishing these 
services; and (2) is subject to the 
provisions found in § 410.33, except for 
§ 410.33(g)(6), § 410.33(g)(8), 

§ 410.33(g)(9), § 410.33(g)(14)(ii), and 
§ 410.33(g)(15)(i). As discussed in 
section II.J. of this preamble, we propose 
to define a ‘‘physician or nonphysician 
practitioner organization’’ as any 
physician or NPP entity that enrolls in 
the Medicare program as a sole 
proprietorship or organizational entity 
such as a clinic or group practice. 

We maintain that this enrollment 
requirement is necessary to ensure that 
beneficiaries are receiving the quality of 
care that can only be administered by 
appropriately licensed or credentialed 
nonphysician personnel as described in 
§ 410.33(c). Moreover, we propose that 
physician or NPP organizations that do 
not enroll as an IDTF and meet the 
provisions at § 410.33 may be subject to 
claims denial for diagnostic testing 
services or a revocation of their billing 
privileges. 

We are soliciting comments on 
whether we should consider 
establishing additional exceptions to the 
established performance standards in 
§ 410.33(g) for physician and NPP 
organizations furnishing diagnostic 
testing services. 

While we believe that most physician 
and NPP organizations utilize 
nonphysician personnel described in 
§ 410.33(c) to furnish diagnostic testing 
services, we are also soliciting 
comments on whether physician or 
NPPs conduct diagnostic tests without 
benefit of qualified nonphysician 
personnel and under what 
circumstances the testing occurs. 

While we are proposing to apply the 
IDTF requirement to all diagnostic 
testing services furnished in physicians’ 
offices, we are considering whether to 
limit this enrollment requirement to less 
than the full range of diagnostic testing 
services, such as to procedures that 
generally involve more costly testing 
and equipment. We seek comment about 
whether the policy should apply only to 
imaging services or whether it should 
also include other diagnostic testing 
services such as electrocardiograms or 
other diagnostic testing services 
frequently furnished by primary care 
physicians. Within the scope of imaging 
services, we seek comment about 
whether the policy should be limited to 
advanced diagnostic testing procedures 
which could include diagnostic 
magnetic resonance imaging, computed 
tomography, and nuclear medicine 
(including positron emission 
tomography), and other such diagnostic 
testing procedures described in section 
1848(b)(4)(B) of the Act (excluding X- 
ray, ultrasound, and fluoroscopy). We 
are also soliciting comments on what 
would be appropriate criteria to limit 
this provision. 

Finally, since this change, if adopted, 
would take time to implement for 
suppliers that have enrolled in the 
Medicare program, we are proposing an 
effective date of September 30, 2009, 
rather than the effective date of the final 
rule. For newly enrolling suppliers, the 
effective date of this rule would be 
January 1, 2009. 

2. Mobile Entity Billing Requirements 
To ensure that entities furnishing 

mobile services are providing quality 
services and are billing for the 
diagnostic testing services they furnish 
to Medicare beneficiaries, we are 
proposing a new performance standard 
for mobile entities at § 410.33(g)(16), 
which would require that entities 
furnishing mobile diagnostic services 
enroll in Medicare and bill directly for 
the mobile diagnostic services that they 
furnish, regardless of where the services 
are performed. We believe that entities 
furnishing mobile diagnostic services to 
Medicare beneficiaries must be enrolled 
in the Medicare program, comply with 
the IDTF performance standards, and 
directly bill Medicare for the services 
they render. 

While we understand that a mobile 
entity can furnish diagnostic testing 
services in various types of locations, 
we believe that it is essential that 
mobile entities use qualified physicians 
or nonphysician personnel to perform 
diagnostic testing procedures and that 
the enrolled mobile supplier bill for the 
services rendered. We maintain that it is 
essential to our program integrity and 
quality improvement efforts that an 
entity furnishing mobile diagnostic 
testing services comply with the 
performance standards for IDTFs and 
bill the Medicare program directly for 
the services provided to Medicare 
beneficiaries. 

Since we believe that most mobile 
entities are already billing for the 
services they furnish, whether the 
service was provided in a fixed-based 
location or in a mobile facility, this 
proposed provision, if adopted, would 
be effective with the effective date of the 
final rule. 

3. Revocation of Enrollment and Billing 
Privileges of IDTFs in the Medicare 
Program 

Historically, we have allowed IDTFs 
whose Medicare billing numbers have 
been revoked to continue billing for 
services furnished prior to revocation 
for up to 27 months after the effective 
date of the revocation. Since we believe 
that permitting this extensive billing 
period poses a significant risk to the 
Medicare program, we are proposing to 
limit the claims submission timeframe 
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after revocation. In § 424.535(g), we are 
proposing that a revoked IDTF must 
submit all outstanding claims for not 
previously submitted items and services 
furnished within 30 calendar days of the 
revocation effective date. We maintain 
that this change is necessary to limit the 
Medicare program exposure to future 
vulnerabilities from physician and NPP 
organizations and individual 
practitioners that have had their billing 
privileges revoked. Accordingly, this 
proposed change would allow a 
Medicare contractor to conduct focused 
medical review on the claims submitted 
during the claims filing period to ensure 
that each claim is supported by medical 
documentation that the contractor can 
verify. We maintain that focused 
medical review of these claims will 
ensure that Medicare only pays for 
services furnished by a physician or 
NPP organization or individual 
practitioner and that these entities and 
individuals receive payment in a timely 
manner. In addition, we are also 
proposing to amend § 424.44(a)(3) to 
account for this provision related to the 
requirements for the timely filing of 
claims. The timely filing requirements 
in § 424.44(a)(1) and (a)(2) will no 
longer apply to physician and NPP 
organizations, physicians, NPPs and 
IDTFs whose billing privileges have 
been revoked by CMS. 

J. Physician and Nonphysician 
Practitioner (NPP) Enrollment Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘PHYSICIAN AND 
NONPHYSICIAN PRACTITIONER 
ENROLLMENT ISSUES’’ at the 
beginning of your comments.] 

1. Effective Date of Medicare Billing 
Privileges 

In accordance with § 424.510, 
physician and NPP organizations (that 
is, groups, clinics, and sole owners) and 
individual practitioners including 
physicians and NPPs, operating as sole 
proprietorships or reassigning their 
benefits to a physician and 
nonphysician organization may submit 
claims as specified in § 424.44 after they 
are enrolled in the Medicare program. 
This provision permits newly enrolled 
physician and NPP organizations and 
individual practitioners, as well as 
existing physicians and nonphysician 
organizations and individual 
practitioners to submit claims for 
services for services that were rendered 
prior to the date of filing or the date the 
applicant received billing privileges to 
participate in the Medicare program. 

For the purposes of this proposed 
rule, we believe that a NPP includes, but 

is not limited to, the following 
individuals: Anesthesiology assistants, 
audiologists, certified nurse midwifes, 
certified registered nurse anesthetists, 
clinical social workers, NPs, 
occupational therapists in private 
practice, physical therapists in private 
practice, PAs, clinical psychologists, 
psychologists billing independently, 
and registered dieticians or nutrition 
professionals. 

Once enrolled, physician and NPP 
organizations and individual physicians 
and NPPs, depending on their effective 
date of enrollment, may retroactively 
bill the Medicare program for services 
that were rendered up to 27 months 
prior to being enrolled to participate in 
the Medicare program. For example, if 
a supplier is enrolled in the Medicare 
program in December 2008 with an 
approval date back to October 2006, that 
supplier could retrospectively bill for 
services furnished to Medicare 
beneficiaries as early as October 1, 2006. 

Currently, physician and NPP 
organizations and individual 
practitioners, including physicians and 
NPPs, are not prohibited from billing 
Medicare prior to their enrollment date. 
Therefore, it is possible that the 
physician and NPP organizations and 
individual practitioners who meet our 
program requirements on the date of 
enrollment may not have met those 
same requirements prior to the date of 
enrollment, even though that supplier 
could bill Medicare and receive 
payments for services rendered up to 27 
months prior to their enrolling in the 
Medicare program. We are concerned 
that some physician and NPP 
organizations and individual 
practitioners may bill Medicare for 
services when they are not meeting our 
other program requirements, including 
those related to providing beneficiary 
protections, such as Advance 
Beneficiary Notices. 

We are seeking public comment on 
two approaches for establishing an 
effective date for Medicare billing 
privileges for physician and NPP 
organizations and for individual 
practitioners. 

The first approach would establish 
the initial enrollment date for physician 
and NPP organizations and for 
individual practitioners, including 
physician and NPPs, as the date of 
approval by a Medicare contractor. This 
approach would prohibit physician and 
NPP organizations and individual 
practitioners from billing for services 
rendered to a Medicare beneficiary 
before they are approved and enrolled 
by a designated Medicare contractor to 
participate in the Medicare program and 
Medicare billing privileges are conveyed 

to their National Provider Identifier 
(NPI). The date of approval is the date 
that a designated Medicare contractor 
determines that the physician or NPP 
organizations or individual practitioner 
meets all Federal and State 
requirements for their supplier type. 

Given this first approach, in 
§ 424.520, we may implement 
regulations text that reads similar to 
‘‘the effective date of billing privileges 
for physician and NPP organizations 
and individual practitioners, including 
physicians and NPPs, is the date a 
Medicare contractor conveys billing 
privileges to an NPI.’’ 

We believe that this approach— 
• Prohibits physician and NPP 

organizations and individual 
practitioners from receiving payments 
before a Medicare contractor conveys 
Medicare billing privileges to an NPI (69 
FR 3434); 

• Is consistent with our requirements 
in § 489.13 for those providers and 
certain suppliers that require a State 
survey prior to being enrolled and the 
requirements for durable medical 
equipment, prosthetics, orthotics, and 
supplies (DMEPOS) suppliers in 
§ 424.57(b)(2); 

• Is consistent with our requirements 
for providers identified in § 400.202 and 
surveyed suppliers are allowed to bill 
for service only after they are approved 
to participate in the Medicare program. 
Surveyed suppliers are suppliers who 
have been certified by either CMS or a 
State certification agency and are in 
compliance with Medicare 
requirements. Surveyed suppliers may 
include ASCs or portable x-ray 
suppliers; and 

• Ensures that we are able to verify a 
supplier’s qualifications, including 
meeting any performance standards 
before payment for services can occur. 

The second approach would establish 
the initial enrollment date for physician 
and NPP organizations and individual 
practitioners, including physician and 
NPPs, as the later of: (1) The date of 
filing of a Medicare enrollment 
application that was subsequently 
approved by a fee-for-service (FFS) 
contractor; or (2) the date an enrolled 
supplier first started rendering services 
at a new practice location. The date of 
filing the enrollment application is the 
date that the Medicare FFS contractor 
receives a signed Medicare enrollment 
application that the Medicare FFS 
contractor is able to process to approval. 
This option would allow a supplier that 
is already seeing non-Medicare patients 
to start billing for Medicare patients 
beginning on the day they submit an 
enrollment application that can be fully 
processed. In contrast to the first option, 
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a newly enrolling physician and NPP 
organizations and individual 
practitioners or physician and NPP 
organizations and individual 
practitioners that are establishing or 
changing a practice location would be 
allowed to bill the Medicare program for 
services furnished to Medicare 
beneficiaries on or after the date of filing 
if a Medicare contractor approves 
Medicare billing privileges and conveys 
billing privileges to an NPI. It is also 
important to note that if a Medicare 
contractor rejects or denies an 
enrollment application, then the 
physician or NPP organization or 
individual practitioner is at risk of not 
receiving payment for any services 
furnished after the date of filing. 

Given this second approach, in 
§ 424.520, we may implement 
regulations text that reads similar to 
‘‘the effective date of billing privileges 
for physician and NPP organizations 
and for individual practitioners, 
physicians and NPPs, is the later of—(1) 
The filing date of the Medicare 
enrollment application that was 
subsequently approved by an FFS 
contractor; or (2) The date that the 
physician or NPP organization or 
individual practitioner first furnished 
services at a new practice location.’’ 

We believe that this approach— 
• Prohibits physician and NPP 

organizations and individual 
practitioners, including physician and 
NPPs, from receiving payments before a 
Medicare contractor conveys Medicare 
billing privileges to an NPI (69 FR 
3434); 

• Is consistent with our requirements 
found at § 410.33(i) that limit the 
retrospective billing for IDTFs and 
ensures that Medicare billing privileges 
are conveyed to physician and NPP 
organizations and to individual 
physician and NPPs in a similar manner 
similar to IDTFs; and 

• Addresses the public’s concern 
regarding contractor processing 
timeliness while appropriately ensuring 
that Medicare payments are made to 
physician and NPP organizations and to 
individual physician and NPPs who 
have enrolled in a timely manner. 

We maintain that it is not possible to 
verify that a supplier has met all of 
Medicare’s enrollment requirements 
prior to submitting an enrollment 
application. Therefore, the Medicare 
program should not be billed for 
services before the later of the two dates 
that a physician or NPP organization, 
physician or NPP has submitted an 
enrollment application that can be fully 
processed or when the enrolled supplier 
is open for business. 

To assist physician and NPP 
organizations and individual 
practitioners in enrolling and updating 
their existing enrollment record, we 
established Internet-based enrollment 
process known as Internet-based 
Provider Enrollment, Chain and 
Ownership System (PECOS). Internet- 
based PECOS is available to physician 
and NPP organizations and individual 
practitioners in all States, except 
California, Missouri, and New York, in 
early CY 2009. We expect that Internet- 
based PECOS will be available to 
physician and NPP organizations and 
individual practitioners in California, 
Missouri, and New York by September 
30, 2009. 

By using Internet-based PECOS, we 
expect that physician and NPP 
organizations and individual 
practitioners will be able reduce the 
time necessary to enroll in the Medicare 
program or make a change in their 
Medicare enrollment record by reducing 
common errors in the application 
submission process. We expect that 
Medicare contractors will fully process 
most complete Internet-based PECOS 
enrollment applications within 30 to 45 
calendar days compared to 60 to 90 
calendar days in the current paper- 
based enrollment process. Thus, if 
physician and NPP organizations and 
individual practitioners enroll in the 
Medicare program or make a change in 
their existing Medicare enrollment 
using Internet-based PECOS and submit 
required supporting documentation, 
including a signed certification 
statement, licensing and education 
documentation, and, if necessary, the 
electronic funds transfer authorization 
agreement (CMS–588) 45 days before 
their effective date, a Medicare 
contractor should be able to process the 
enrollment application without a delay 
in payment. 

The date of filing for Internet-based 
PECOS will be the date the Medicare 
FFS contractor receives all of the 
following: (1) A signed certification 
statement; (2) an electronic version of 
the enrollment application; and (3) a 
signature page that the Medicare FFS 
contractor processes to approval. 

In § 424.502, we are also proposing to 
define a physician and NPP 
organization to mean any physician or 
NPP entity that enrolls in the Medicare 
program as a sole proprietorship or 
organizational entity such as clinic or 
group practice. In addition to 
establishing organizational structure as 
a sole proprietorship, physicians and 
NPPs are able to establish various 
organizational relationships including 
corporations, professional associations, 
partnerships, limited liability 

corporations and subchapter S 
corporations. We believe that proposed 
definition above would include sole 
proprietorships that receive a type 1 NPI 
and any organizational entity that is 
required to obtain a type 2 NPI. 

2. Medicare Billing Privileges and 
Existing Tax Delinquency 

The Government Accountability 
Office (GAO) found that over 21,000 of 
the physicians, health professionals, 
and suppliers paid under Medicare Part 
B during the first 9 months of calendar 
year 2005 had tax debts totaling over $1 
billion. The GAO report titled, 
‘‘Medicare, Thousands of Medicare Part 
B Providers Abuse the Federal Tax 
System (GAO–07–587T)’’ found abusive 
and potentially criminal activity, 
including failure to remit to IRS 
individual income taxes or payroll taxes 
or both withheld from their employees. 

While we do not currently consider 
whether an individual physician, NPP 
currently enrolled in the Medicare 
program has delinquent tax debts with 
the Internal Revenue Service (IRS), we 
do consider whether a physician or NPP 
was convicted of a Federal or State 
felony offense, including income tax 
evasion, that we have determined to be 
detrimental to the best interest of the 
Medicare program. Moreover, if a 
physician or NPP was convicted of 
Federal or State felony offense within 
the 10 years preceding enrollment or 
revalidation of enrollment that we 
determined to be detrimental to the best 
interest of the Medicare program, we 
could deny or revoke the Medicare 
billing privileges of the physician or 
NPP. 

The Financial Management Service 
(FMS), a bureau of the Department of 
Treasury, initiated the Federal Payment 
Levy Program (FPLP) portion of the 
Continuous Levy Program in July 2000 
to recover delinquent Federal tax debts. 
The FPLP is a program whereby 
delinquent Federal income tax debts are 
collected by levying non-tax payments, 
as authorized by the Taxpayer Relief Act 
of 1997 (Pub. L. 105–34). The FPLP 
includes vendor and Social Security 
benefit payments, and Medicare 
payments. It is accomplished through a 
process of matching delinquent debtor 
data with payment record data. This 
automated collection of debt at the time 
of payment occurs after the delinquent 
taxpayer has been afforded due process, 
in accordance with the Internal Revenue 
Code. 

In July 2000, the IRS in conjunction 
with the Department of Treasury’s FMS 
started the FPLP which is authorized by 
section 6331(h) of the Internal Revenue 
Code as prescribed by section 1024 of 
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the Taxpayer Relief Act of 1997. 
Through this program, the IRS can 
collect overdue taxes through a 
continuous levy on certain Federal 
payments disbursed by FMS; it 
generally allows Medicare to match a 
claim to a delinquent taxpayer, offset 
the payment, and recover a percentage 
of the amount due. 

The FPLP is a collection and 
enforcement tool used by the IRS for 
individuals that have received all 
requisite notification of tax delinquency 
and who have either exhausted or 
neglected to use their respective appeal 
rights; therefore, the FPLP is only 
applied after all previous IRS 
collections efforts have failed. 
Accordingly, the FPLP is an automated 
levy program where certain delinquent 
taxpayers are systematically matched 
and levied on their Federal payments 
disbursed by Treasury’s FMS. 

In 2001, we implemented the FPLP 
process for Medicare Part C and vendor 
payments, and in FY 2009, we will 
implement the FPLP process for 
payments made to providers and 
suppliers reimbursed under Part A and 
Part B of the Medicare program. 
However, the FPLP does not allow CMS 
to offset a payment when an individual 
reassigns his or her benefits to a third- 
party, such as a group practice where an 
existing Federal tax delinquency exists. 

Consistent with statutory authority 
found under sections 1866(j)(1)(A) and 
1871 of the Act, we believe that we have 
the authority to establish and make 
changes to the enrollment process for 
providers and suppliers of service. 
Accordingly, to ensure that the Federal 
government is able to recoup delinquent 
Federal tax debts from physicians and 
NPPs who are enrolled in the Medicare 
program and are receiving payments, we 
are considering revoking the billing 
privileges for those individuals for 
which a tax delinquency exists and we 
are unable to directly levy future 
payments through the FPLP. While we 
are not proposing this change in this 
year’s PFS, we will consider proposing 
this type of change in a future 
rulemaking effort after we have 
implemented the FPLP process, 
monitored and evaluated the 
implementation of FPLP process, and 
analyzed the potential impact of this 
change on physician and NPPs who are 
subject to the FPLP but that we are 
unable to directly levy future payments 
through the FPLP. In addition, we 
expect to conduct outreach regarding 
our implementation in advance of 
implementing the FPLP in FY 2009. 

We believe that this change, if 
proposed and adopted, would prohibit 
an individual with a tax delinquency 

from shielding their future payments 
through reassignment of benefits to a 
third party. Finally, since the tax 
delinquency is incurred by an 
individual who has reassigned his or 
her benefits to a third party, we do not 
believe that it is appropriate to take 
action against the third-party. We 
believe that this is consistent with the 
protections already afforded to an 
individual by the IRS but ensures that 
Medicare does not enroll or allow 
continued enrollment to an individual 
with serious tax delinquency. 

We maintain that it is essential that a 
physician or NPP resolve any existing 
Federal tax delinquency before entering 
the Medicare program. This will ensure 
that the Medicare program is not making 
payment to an individual who has not 
met his or her obligation to pay their tax 
debts. 

Finally, we are soliciting comments 
on whether we should consider 
revoking a physician billing privileges 
or taking some other type of 
administrative action when a physician 
or NPP has a Federal tax delinquency 
that can not be levied through the FPLP 
process. We are also soliciting 
comments on whether we should 
consider revoking the billing privileges 
of an organizational entity or taking 
some other type of administrative action 
against organizational entities when the 
owners of an organizational entity have 
a Federal tax delinquency that can not 
be levied through the FPLP process. 

3. Denial of Enrollment in the Medicare 
Program (proposed § 424.530(a)(6) and 
(a)(7)) 

Currently, owners, authorized 
officials, and delegated officials of a 
physician and NPP organizations and 
individual practitioners, including 
physicians and NPPs, can obtain 
additional billing privileges by 
establishing a new tax identification 
number (TIN), reassigning benefits to 
another entity, or by submitting an 
enrollment application as another 
provider or supplier type even though 
the entity for which the provider or 
supplier rendered services and has had 
its billing privileges revoked, 
suspended, or has an outstanding 
Medicare overpayment. Absent a reason 
to reject or deny a Medicare enrollment 
application, the Medicare FFS 
contractor is required to approve the 
enrollment application for a provider or 
supplier who meets all other Federal 
and State enrollment requirements for 
their provider or supplier type. 

By submitting and having an 
enrollment application (for example, an 
initial application or a change of 
ownership) with a new TIN, some 

physician and NPP organizations and 
individual practitioners are able to 
circumvent existing Medicare 
revocation, payment suspension, 
overpayment recovery, and medical 
review processes by obtaining 
additional Medicare billing privileges. 
By obtaining additional billing 
privileges for multiple locations, these 
providers and suppliers are able to 
discontinue the use of the NPI that has 
an administrative action against it and 
bill and receive payment under another 
NPI. 

Consistent with § 405.371, we will 
impose a payment suspension when we 
possesses reliable information that an 
overpayment or fraud, or willful 
misrepresentation exist, or that 
payments to be made may not be 
correct. While providers and suppliers 
do not have formal appeal rights to a 
payment suspension determination, 
providers and suppliers can submit a 
rebuttal to CMS’ payment suspension 
determination. We believe that it is 
essential that we resolve the payment 
suspension determination before we 
grant additional billing privileges to 
these providers or suppliers. In concert 
with § 405.372(c), once a payment 
suspension has been terminated, 
providers and suppliers may then apply 
for billing privileges. 

Moreover, we are obligated to recover 
Medicare overpayments as 
expeditiously as possible. Providers and 
suppliers can pay the debt or Medicare 
can reduce present or future Medicare 
payments and applying the amount 
withheld to the indebtedness. When we 
identify an overpayment and provide 
notice of the overpayment, physician 
and NPP organizations and individual 
practitioners are given an opportunity to 
appeal the determination. Under certain 
conditions the overpayment collection 
process is suspended during the appeals 
process. However, if the physician and 
NPP organization or individual 
practitioner does not appeal the 
overpayment determination, the 
overpayment determination is upheld 
on appeal, we will initiate a recovery 
action. However, in some cases, 
physician and NPP organizations or 
individual practitioners will try to 
circumvent the recovery process by 
seeking additional billing privileges and 
billing under the new billing number. 

Accordingly, we propose to add a new 
§ 424.530(a)(6) and (a)(7) to deny 
enrollment applications for additional 
Medicare billing privileges if the 
physician or NPP organization or 
individual practitioner has an active 
payment suspension or has an existing 
overpayment that has not been repaid. 
We are proposing that a Medicare FFS 
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contractor be allowed to deny 
enrollment applications from those 
authorized officials, delegated officials, 
owners, and individual practitioners 
that own a supplier or provider at the 
time of filing until such time as the 
administrative action is terminated or 
the Medicare overpayment has been 
repaid in full. Specifically, we are 
proposing to deny enrollment to any 
current owner (as defined in § 424.502), 
physician, or NPP, who is participating 
in the Medicare program and is under 
a current Medicare payment suspension. 

We believe that the change to our 
denial policy would help protect the 
Medicare program from unscrupulous or 
problematic physician and NPP 
organizations and individual 
practitioners. Moreover, this change 
would allow—(1) Medicare FFS 
contractors to improve customer service 
to all providers and suppliers that are 
already enrolled in the Medicare 
program; (2) facilitate the enrollment of 
all providers and suppliers seeking to 
enroll in the Medicare program for the 
first time; and (3) expand on existing 
efforts to process changes in a timely 
manner and provide better customer 
service. 

4. Reporting Requirements for Providers 
and Suppliers (proposed § 424.516 and 
§ 424.535(a)(10)) 

Currently, § 424.520(b) requires that 
providers and suppliers, except 
DMEPOS and IDTF suppliers, report to 
CMS most changes to the information 
furnished on the enrollment application 
and furnish supporting documentation 
within 90 calendar days of the change 
(changes in ownership must be reported 
within 30 days). As specified in 
§ 424.57(c)(2), DMEPOS suppliers, have 
only 30 calendar days to submit changes 
of information to CMS. As specified in 
§ 410.33(g)(2), IDTFs, must report 
changes in ownership, changes in 
location, changes in general 
supervision, and adverse legal actions 
within 30 calendar days. All other 
changes to the enrollment application 
must be reported within 90 days. 

While physician and NPP 
organizations and individual 
practitioners are required to report 
changes within 90 days of the reportable 
event, in many cases, there is little or no 
incentive for them to report a change 
that may adversely affect their ability to 
continue to receive Medicare payments. 
For example, physician and NPP 
organizations and individual 
practitioners purposely may fail to 
report a felony conviction or other 
adverse legal action, such as a 
revocation or suspension of a license to 
a provider of health care by any State 

licensing authority, or a revocation or 
suspension of accreditation, because 
reporting this action may result in the 
revocation of their Medicare billing 
privileges. Thus, unless CMS or our 
designated contractor becomes aware of 
the conviction or adverse legal action 
through other means, the change may 
never be reported by a physician and 
NPP organization or individual 
practitioner. Alternatively, if CMS or 
our designated contractor becomes 
aware of the conviction or adverse legal 
action after the fact, we lack the 
regulatory authority to collect 
overpayments for the period in which 
the physician and NPP organizations 
and individual practitioners should 
have had their billing privileges 
revoked. 

Since we believe that physician and 
NPP organizations and individual 
practitioners must furnish updates to 
their Medicare enrollment information 
in a timely manner, we are proposing a 
new § 424.516(d) which would establish 
more stringent reporting requirements 
for physician NPP organizations and 
individual practitioners. (We are 
proposing to redesignate § 424.520 as 
§ 424.516 and amend the provisions in 
new § 424.516.) In addition to a change 
of ownership (as currently specified in 
redesignated § 424.516(d)(1)(i)), we are 
proposing to add § 424.516(d)(1)(ii) that 
requires all physician and NPP 
organizations and individual 
practitioners to notify CMS’ designated 
contractor of any adverse legal action 
within 30 days. Adverse legal actions 
include, but are not limited to, felonies, 
license suspensions, and the Office of 
the Inspector General (OIG) exclusion or 
debarment. We believe that a physician 
and NPP organizations and individual 
practitioner’s failure to comply with the 
reporting requirements within the time 
frames described above may result in 
the revocation of Medicare billing 
privileges and a Medicare overpayment 
from the date of the reportable change. 
Specifically, we believe that an adverse 
legal action may preclude payment, and 
thus, establish an overpayment from the 
date of the adverse action. As such, we 
believe that physician and NPP 
organizations and individual 
practitioners should not be allowed to 
retain any reimbursement they receive 
after the adverse legal action. 

We believe that it is essential that this 
type of change be reported in a timely 
manner (that is within 30 days). For 
example, if CMS or our designated 
contractor determines in February 2008 
that a physician failed to notify 
Medicare about an adverse legal action 
that occurred on June 30, 2007, that 
physician may be subject to an 

overpayment for all Medicare payments 
beginning June 30, 2007 and have its 
Medicare billing privileges revoked 
effective retroactively back to June 30, 
2007 as well. 

Additionally, we are proposing to add 
a requirement for change in location at 
§ 424.516(d)(1)(iii). Since a change in 
location may impact the amount of 
payment for services rendered by 
placing the physician and NPP 
organizations and individual 
practitioners into a new CBSA. We 
believe that it is essential that physician 
and NPP organizations and individual 
practitioners report changes in practice 
location including those that impact the 
amount of payments they receive within 
a timely period (that is, 30 days). 
However, unlike an adverse legal action, 
which may preclude all payments if 
reported, failure to report a change in 
practice location may impact the 
amount of payment, not whether a 
physician and NPP organizations and 
individual practitioners may be eligible 
to receive payments. Accordingly, we 
believe that failing to report changes in 
practice location would result in an 
overpayment for the difference in 
payment rates retroactive to the date the 
change in practice location occurred 
and may result in the revocation of 
Medicare billing privileges. For 
example, if a physician and NPP 
organization moves its practice location 
in New York, from urban Herkimer 
County to Hamilton County or Lewis 
County, which are both rural, but fails 
to update its provider enrollment 
information; then it would no longer be 
able to receive the higher payment rate 
associated with Herkimer County. We 
believe that reporting these types of 
changes is essential for making correct 
and appropriate payments. 

We are proposing to add 
§ 424.535(a)(9) which would specify 
that failure to comply with the reporting 
requirements specified in § 424.516(d) 
would be a basis for revocation. 
Additionally, we are proposing in 
§ 424.565(a), ‘‘Failure to comply with 
the reporting requirements specified in 
§ 424.516(d) would result in a Medicare 
overpayment from the date of an 
adverse legal action or a change in 
practice location.’’ In this situation, an 
overpayment for failure to timely report 
these changes would be calculated back 
to the date of the adverse legal action or 
the date of the change in practice 
location. Once an overpayment has been 
assessed, we will follow the 
overpayment regulations established at 
42 CFR Part 405 subpart C. We 
previously addressed these procedures 
in Chapter 4 of the Medicare Financial 
Management Manual (IOM Manual 100– 
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06). Lastly, collection of overpayments 
related to § 424.516(d)(1)(iii) would not 
begin until after the effective date of the 
final rule. 

Since it is essential that physician and 
NPP organizations and individual 
practitioners notify their designated 
contractor of these types of reportable 
events in a timely manner and to ensure 
that the provider or supplier continues 
to be eligible for payment, we believe 
that it is essential that we establish an 
overpayment from the time of the 
reportable event. We believe that 
establishing an overpayment and 
revocation of billing privileges for 
noncompliance from the time of the 
reportable event would provide the 
supplier with a compelling incentive to 
report reportable changes in the 30-day 
reporting period. 

In addition, if CMS or our designated 
contractor determines that a physician 
and NPP organization or an individual 
practitioner has moved and has not 
reported the reportable event within the 
30-day reporting period, CMS or our 
designated contractor would impose an 
overpayment, if applicable, and revoke 
billing privileges for a period of not less 
than one year. 

5. Maintaining Ordering and Referring 
Documentation 

We are proposing to add a new 
§ 424.516(f) that would specify, ‘‘A 
provider or supplier is required to 
maintain ordering and referring 
documentation, including the NPI, 
received from a physician or eligible 
NPP. Physicians and NPPs are required 
to maintain written ordering and 
referring documentation for 10 years 
from the date of service.’’ We believe 
that it is essential that providers and 
suppliers maintain documentation 
regarding the specific service ordered or 
referred to a Medicare beneficiary by a 
physician or NPP as defined in section 
1842(b)(18)(c) of the Act (which 
includes but is not limited to nurse 
practitioners, and physician assistants). 
We believe that ordering and referring 
documentation maintained by a 
provider or supplier must match the 
information on the Medicare claims 
form. Additionally, we are proposing to 
add § 424.535(a)(10) that would state 
that failure to comply with the 
documentation requirements specified 
in § 424.516(f) as a reason for 
revocation. For example, a lab submits 
a claim with Dr. Smith’s NPI 
(1234512345) in the ordering and 
referring section of the claim form. The 
number submitted on the claim form 
should match the documentation in the 
provider or supplier’s records. In 
addition, we are codifying the 

requirement to maintain ordering and 
referring documentation as required in 
the Medicare Program Integrity Manual 
(PIM) Publication 100–08, Chapter 5. 
While the PIM currently requires that 
providers and suppliers maintain 
ordering and referring documentation 
for 7 years from the date of payment, we 
believe that the industry generally 
maintains documentation from the date 
of service. Accordingly, since there may 
be a delay in claims payment for up to 
27 months from the date of service, we 
believe that it would be administratively 
less burdensome for providers and 
suppliers to maintain ordering and 
referring documentation for 10 years 
from the date of service, rather than 
requiring providers and suppliers to 
maintain ordering and referring 
documentation associated with the date 
of payment. 

We maintain that a provider or 
supplier should retain the necessary 
ordering and referring documentation 
received from physicians and NPPs as 
defined in section 1842(b)(18)(c) of the 
Act to assure themselves that coverage 
criterion for an item has been met. If the 
information in the patient’s medical 
record does not adequately support the 
medical necessity for the item, the 
supplier would be liable for the dollar 
amount involved unless a properly 
executed Advance Beneficiary Notice of 
possible denial has been obtained. 

6. Revocation of Enrollment and Billing 
Privileges in the Medicare Program 
(proposed § 424.535(g)) 

Historically, we have allowed 
providers and suppliers whose 
Medicare billing numbers have been 
revoked to continue billing for services 
furnished prior to revocation for up to 
27 months after the effective date of the 
revocation. Since we believe this 
extensive billing period poses 
significant risk to Medicare program, we 
are proposing to limit the claims 
submission timeframe after revocation. 
In § 424.535(g), we are proposing that 
revoked physician and NPP 
organizations and individual 
practitioners, including physicians and 
NPPs, must submit all outstanding 
claims not previously submitted within 
30 calendar days of the revocation 
effective date. We maintain that this 
change is necessary to limit the 
Medicare program exposure to future 
vulnerabilities from physician and NPP 
organizations and individual 
practitioners that have had their billing 
privileges revoked. We know that some 
physician and NPP organizations and 
individual practitioners are able to 
create false documentation to support 
claims payment. Accordingly, this 

proposed change would allow a 
Medicare contractor to conduct focused 
medical review on the claims submitted 
during the claims filing period to ensure 
that each claim is supported by medical 
documentation that the contractor can 
verify. We maintain that focused 
medical review of these claims will 
ensure that Medicare only pays for 
furnished services by a physician 
organization or individual practitioner 
and that these entities and individuals 
receive payment in a timely manner. 
Since a physician organization or 
individual practitioner generally submit 
claims on a nexus to the date of service, 
we believe that this proposed change 
will not impose a significant burden on 
physician organizations or individual 
practitioners. In addition, we are also 
proposing to add § 424.44(a)(3) to 
account for this provision related to the 
requirements for the timely filing of 
claims. 

7. Technical Changes to Regulations 
Text 

We propose to make the following 
technical changes: 

• Existing § 424.510(d)(8) would be 
redesignated as § 424.517. This 
proposed revision would separate our 
ability to conduct onsite reviews from 
the provider and supplier enrollment 
requirements. 

• Existing § 424.520 would be revised 
and redesignated as § 424.516. This 
proposed redesignation would move the 
additional provider and supplier 
enrollment requirements so that these 
requirements immediately follow the 
provider and supplier enrollment 
requirements. 

• In new § 424.520, we would specify 
the effective dates for Medicare billing 
privileges for the following entities: 
Surveyed, certified, or accredited 
providers and suppliers; IDTFs; and 
DMEPOS suppliers. 

• In § 424.530, the phrase ‘‘in the 
Medicare program’’ would be added to 
the section heading to remain consistent 
with other headings in the subpart. 

K. Proposed Amendment to the 
Exemption for Computer-Generated 
Facsimile Transmission From the 
National Council for Prescription Drug 
Programs (NCPDP) SCRIPT Standard for 
Transmitting Prescription and Certain 
Prescription-Related Information for 
Part D Eligible Individuals 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘COMPUTER-GENERATED 
FAX TRANSMISSIONS’’ at the 
beginning of your comments.] 
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1. Legislative History 
Section 101 of the MMA amended 

title XVIII of the Act to establish a 
voluntary prescription drug benefit 
program. Prescription Drug Plan (PDP) 
sponsors and Medicare Advantage (MA) 
organizations offering Medicare 
Advantage-Prescription Drug Plans 
(MA-PDs) and other Medicare Part D 
sponsors are required to establish 
electronic prescription drug programs to 
provide for electronic transmittal of 
certain information to the prescribing 
provider and dispensing pharmacy and 
dispenser. This includes information 
about eligibility, benefits (including 
drugs included in the applicable 
formulary, any tiered formulary 
structure and any requirements for prior 
authorization), the drug being 
prescribed or dispensed and other drugs 
listed in the medication history, as well 
as the availability of lower cost, 
therapeutically appropriate alternatives 
(if any) for the drug prescribed. Section 
101 of the MMA established section 
1860D–4(e)(4)(D) of the Act, which 
directed the Secretary to issue uniform 
standards for the electronic 
transmission of such data. 

There is no requirement that 
prescribers or dispensers implement e- 
prescribing. However, prescribers and 
dispensers who electronically transmit 
prescription and certain other 
prescription-related information for 
covered drugs prescribed for Medicare 
Part D eligible individuals, directly or 
through an intermediary, are required to 
comply with any applicable final 
standards that are in effect. For a 
complete discussion of the statutory 
basis for the e-prescribing portions of 
this proposed rule and the statutory 
requirements at section 1860D–4(e) of 
the Act, please refer to the 
‘‘Background’’ section of the E- 
Prescribing and the Prescription Drug 
Program proposed rule published in the 
February 4, 2005 Federal Register (70 
FR 6256) 

2. Regulatory History 

a. Foundation Standards and Exemption 
for Computer-Generated Facsimiles 
(Faxes) 

In the E-Prescribing and the 
Prescription Drug Program final rule (70 
FR 67568, November 7, 2005), we 
adopted the National Council for 
Prescription Drug Programs (NCPDP) 
SCRIPT standard, Implementation 
Guide, Version 5, Release 0 (Version 
5.0), May 12, 2004, excluding the 
Prescription Fill Status Notification 
Transaction (and its three business cases 
which include the following: 
Prescription Fill Status Notification 

Transaction-Filled; Prescription Fill 
Status Notification Transaction-Not 
Filled; and Prescription Fill Status 
Notification Transaction-Partial Fill) 
hereafter referred to as ‘‘NCPDP SCRIPT 
5.0,’’ as the standard for communicating 
prescriptions and prescription-related 
information between prescribers and 
dispensers. Subsequently, in the June 
23, 2006 Federal Register (71 FR 
36020), we published an interim final 
rule with comment period (IFC) that 
maintained NCPDP SCRIPT 5.0 as the 
adopted standard, but allowed for the 
voluntary use of a subsequent backward 
compatible version of the standard, 
NCPDP SCRIPT 8.1. In the April 7, 2008 
Federal Register , we published a final 
rule (73 FR 18918) that finalized the 
June 23, 2006 IFC; effective April 1, 
2009, we will retire the NCPDP SCRIPT 
5.0 and adopt NCPDP SCRIPT 8.1 as the 
standard. Hereafter we refer to these 
standards as ‘‘NCPDP SCRIPT.’’ 

The November 7, 2005 final rule also 
established an exemption to the 
requirement to utilize the NCPDP 
SCRIPT standard for entities that 
transmit prescriptions or prescription- 
related information for Part D covered 
drugs prescribed for Part D eligible 
individuals by means of computer- 
generated facsimiles (faxes generated by 
one computer and electronically 
transmitted to another computer or fax 
machine which prints out or displays an 
image of the prescription or 
prescription-related information). 
Providers and dispensers who use this 
technology are not compliant with the 
NCPDP SCRIPT standard. The 
exemption was intended to allow such 
providers and dispensers time to 
upgrade to software that utilizes the 
NCPDP SCRIPT standard, rather than 
forcing them to revert to paper 
prescribing. 

b. Amendment of Exemption 
In the CY 2008 PFS proposed rule (72 

FR 38194), we proposed to revise 
§ 423.160(a)(3)(i) to eliminate the 
computer-generated fax exemption to 
the NCPDP SCRIPT standard for the 
communication of prescription or 
certain prescription-related information 
between prescribers and dispensers for 
the transactions specified in 
§ 423.160(b)(1)(i) through (xii). 

Since computer-generated faxing 
retains some of the disadvantages of 
paper prescribing (for example, the 
administrative cost of keying the 
prescription into the pharmacy system 
and the related potential for data entry 
errors that may impact patient safety), 
we believed it was important to take 
steps to encourage prescribers and 
dispensers to move toward use of 

NCPDP SCRIPT. We believed the 
elimination of the computer-generated 
fax exemption would encourage 
prescribers and dispensers using this 
computer-generated fax technology to, 
where available, utilize true e- 
prescribing (electronic data interchange 
using the NCPDP SCRIPT standard) 
capabilities. 

We also believed that it might 
encourage those without such 
capabilities to upgrade their current 
software products, or, where upgrades 
are not available, to switch to new 
products that would enable true e- 
prescribing. In addition, because the 
elimination of the computer-generated 
facsimile exemption would encourage 
those prescribers that are already using 
e-prescribing software that is capable of 
true e-prescribing to utilize those 
capabilities, we believed that the 
elimination of the computer-generated 
fax exemption would increase the 
number of NCPDP SCRIPT transactions 
fairly significantly in a relatively short 
time period, and that this could, in turn, 
create a ‘‘tipping point’’ that could 
create economic incentives for 
independent pharmacies to adopt 
NCPDP SCRIPT capable software to 
begin to exchange true e-prescribing 
transactions with their prescriber 
partners. 

We proposed to eliminate the 
computer-generated fax exemption 
effective 1 year after the effective date 
of the CY 2008 PFS final rule (that is, 
January 1, 2009). We believed that this 
would provide sufficient notice to 
prescribers and dispensers who would 
need to implement or upgrade e- 
prescribing software to look for products 
and upgrades that are capable of 
generating and receiving transactions 
that utilize NCPDP SCRIPT. It would 
also afford current e-prescribers time to 
work with their trading partners to 
eventually eliminate computer-to-fax 
transactions. We also believed the 
elimination of the exemption for 
computer-generated faxing would 
encourage e-prescribers and dispensers 
to move as quickly as possible to use of 
the NCPDP SCRIPT standard with what 
we perceived to be minimal impact. 

We solicited comments on the impact 
of the proposed elimination of this 
exemption. Several commenters 
concurred with our proposal to 
eliminate the exemption for computer- 
generated faxes. The commenters 
indicated that lifting the exemption for 
computer-generated faxes would act as 
an incentive to move prescribers and 
dispensers toward true e-prescribing 
(electronic data interchange using the 
NCPDP SCRIPT standard). Less than 
half of the commenters disagreed with 
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our proposal to eliminate the 
exemptions for computer-generated 
faxes, citing concerns about increased 
hardware/software costs, transaction 
fees, certification and other activation 
costs. Some commenters agreed that 
many prescribers who are already e- 
prescribing likely already possessed the 
ability to generate NCPDP SCRIPT 
compliant transactions using their 
software or could comply by obtaining 
a version upgrade under their 
maintenance agreements. Many 
commenters suggested that we continue 
to allow for the use of computer- 
generated faxes in the case of 
transmission failure and network 
outages. 

During the CY 2008 PFS proposed 
rule comment period, we received 
several comments that indicated that the 
elimination of the exemption could be 
problematic in certain e-prescribing 
transactions, namely prescription refill 
requests, but only one of those 
commenters offered substantiation to 
support this assertion. Absent receipt of 
substantial industry feedback on the 
impact of the elimination of computer- 
generated facsimiles on prescription 
refill requests, and not considering these 
comments about prescription refill 
requests to constitute widespread 
concern regarding the prescription refill 
request function, in the CY 2008 PFS 
final rule with comment period (72 FR 
66396), we amended the exemption to 
permit the use of computer-generated 
facsimiles only in cases of temporary or 
transient network transmission failures. 
Taken in the aggregate, we determined 
that the 1-year time period was adequate 
time during which providers and 
dispensers would have the opportunity 
to convert to conducting true e- 
prescribing and that costs would be 
mitigated due to the growing volume of 
e-prescriptions and practice of e- 
prescribing, with a commensurate 
reduction in transmission, software and 
other costs during that 1-year time 
period. These changes were to become 
effective in January 2009. 

3. Proposal 
Following the publication of the CY 

2008 PFS final rule with comment 
period, we received additional 
information regarding how the 
elimination of the exemption for 
computer-generated faxes would 
adversely impact the electronic 
transmission of prescription refill 
requests. These commenters relayed that 
the elimination of the exemption would 
force dispensers who e-prescribe and 
use these transactions to revert to paper 
prescribing. These commenters 
substantiated their assertions by 

providing us with more specific 
information regarding the economic and 
workflow impacts associated with the 
elimination of computer-generated faxes 
that was not forthcoming in the prior 
public comment period for the proposed 
rule. We also received unsolicited 
comments on this issue during the 
comment period for the November 16, 
2007 proposed rule (72 FR 64900). In 
light of this new information, we are 
now re-examining this issue in this 
proposed rule. 

Dispensers have indicated that they 
use computer-generated facsimiles for 
the majority of prescription refill 
requests, in particular when 
communicating with prescribers that 
have not adopted e-prescribing. 
Currently, regardless of how the initial 
prescription was received by the 
pharmacy (that is, orally, via e- 
prescribing, telephone, paper, or fax) 
nearly all prescription refill requests 
from chain pharmacies to prescribers 
are sent electronically, either via an e- 
prescribing application or via computer- 
generated facsimile. When a 
prescription is received by a dispenser 
electronically, the prescription refill 
request is sent to the prescriber via the 
same technology. However, where the 
dispenser knows that the prescriber 
lacks e-prescribing capability or has not 
activated it, or where the prescriber 
does not respond to the request sent to 
his or her prescribing device, the 
prescription refill request is sent or re- 
sent via computer-generated facsimile. 
Commenters stated that the vast 
majority of computer-generated 
facsimiles sent today from prescribers to 
pharmacies are not electronic data 
interchange (EDI) transmissions, but 
usually prescription refill requests sent 
from pharmacies to prescribers who do 
not conduct true e-prescribing and, in 
many cases, do not engage in any 
electronic transactions at all. One 
national drug store chain estimates that 
it produces approximately 150,000 
computer-generated facsimile 
prescription refill requests every day. 

The workflow and process for filling 
prescription would be significantly 
disrupted if these computer-generated 
facsimile transmissions were prohibited. 
Dispensers and other staff would be 
forced to revert back to making phone 
calls or using a stand-alone facsimile 
machine to contact prescribers each 
time a refill is requested. Commenters 
indicated that not only is this 
counterproductive to the advances and 
efficiencies made in pharmacy practice, 
it would impose an undue 
administrative burden on dispensing 
pharmacies and pharmacists. 

In light of this additional information 
regarding the larger than anticipated 
impact of the elimination of computer— 
generated facsimiles for the prescription 
refill request transaction, we propose to 
further amend the computer-generated 
facsimile exemption to also allow for an 
exemption from the NCPDP SCRIPT 
standards for electronic prescription 
refill request transactions that are 
conducted by computer-generated 
facsimiles when the prescriber is 
incapable of receiving electronic 
transmissions using the NCPDP SCRIPT 
standard. We propose to retain the 
current exemption in instances of 
temporary network transmission 
failures. We propose that this change 
will be effective January 1, 2009. We 
will periodically revisit the exemption 
for the purpose of ultimately 
eliminating it for the prescription refill 
request transaction as described in 
§ 423.160(b)(1)(vii), and solicit 
comments regarding what constitutes an 
adequate time to allow the industry to 
transition to the use of the NCPDP 
SCRIPT standard. 

We are also soliciting comments on 
the impact of the proposed exclusion of 
the prescription refill request 
transaction from this exemption. 
Specifically, we are soliciting 
information on any other e-prescribing 
transaction that may be similarly 
adversely impacted by the elimination 
of computer-generated facsimiles. As 
the use of e-prescribing increases, the 
need for computer-generated facsimiles 
in Part D e-prescribing would decrease, 
except in cases of temporary or transient 
network transmission failures. We 
believe that this proposal to allow 
computer-generated facsimiles for the 
prescription refill request transaction, 
and in cases of network transmission 
failures, would not slow the ongoing 
adoption of e-prescribing using NCPDP 
SCRIPT enabled transactions, and that 
the industry should continue to move as 
quickly as possible to use of the NCPDP 
SCRIPT standard. 

L. Comprehensive Outpatient 
Rehabilitation Facilities (CORF) and 
Rehabilitation Agency Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘CORF AND REHABILITATION 
ISSUES’’ at the beginning of your 
comments.] 

Comprehensive outpatient 
rehabilitation facilities (CORFs) and 
rehabilitation agencies are Medicare 
providers that are certified to provide 
certain rehabilitation services. Currently 
covered CORF clinical services and 
rehabilitation agency services are paid 
through the PFS. 
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In the CY 2008 PFS final rule with 
comment period (72 FR 66222 and 
66399), we revised the CORF 
regulations at 42 CFR parts 410 and 413 
to ensure that the regulations reflected 
the statutory requirements applicable to 
CORFs under sections 1834(k) and 
1861(cc) of the Act. Many of these 
changes were technical in nature. 
Specifically, the regulatory changes: (1) 
Revised the definitions of physicians’ 
services, respiratory therapy services, 
social services and psychological 
services, nursing services, drugs and 
biologicals, and supplies and durable 
medical equipment and home 
environment evaluation; (2) amended 
the payment provisions for CORF 
services; and (3) made other 
clarifications and changes to the 
conditions for coverage for CORF 
services. 

In this CY 2009 PFS proposed rule, 
we address the comments received in 
response to the CY 2008 final rule with 
comment (72 FR 66222), as well as add 
new provisions and revise some 
provisions. We welcome your comments 
on all of these proposed changes. 

1. Personnel Qualifications 
We stated in the CY 2008 PFS final 

rule with comment period that we 
would propose updated qualifications 
for respiratory therapists in future 
rulemaking (72 FR 66297). It has been 
our policy that only the respiratory 
therapist (and not the respiratory 
therapy technician), who possesses the 
educational qualifications necessary to 
provide the level of respiratory therapy 
services required, is permitted to 
provide respiratory therapy in a CORF 
setting. 

In the CY 2008 PFS final rule with 
comment period, we received a 
comment indicating that our regulations 
were outdated and did not conform to 
current respiratory therapy professional 
standards. The American Association 
for Respiratory Care (AARC) believes 
that the terms ‘‘certified respiratory 
therapist (CRT)’’ and the ‘‘registered 
respiratory therapist (RRT)’’ have 
replaced the terms ‘‘respiratory therapy 
technician’’ and ‘‘respiratory therapist,’’ 
respectively. In addition, the 
qualifications for CRTs and RRTs differ 
from those applicable to respiratory 
therapy technicians and respiratory 
therapists. The CRT designation is 
awarded after an individual successfully 
passes the entry-level respiratory 
therapy examination. In order to be 
eligible for the RRT examination, an 
individual must be a graduate of an 
advanced level respiratory therapy 
educational program and have obtained 
the RRT credential. 

For CY 2009, we are proposing to 
revise § 485.70(j)—setting forth the 
personnel qualifications for respiratory 
therapists in CORFs— to be consistent 
with current qualification requirements 
for RRTs, as recommended by the 
AARC. 

We are also proposing to delete 
§ 485.70(k), which sets forth personnel 
qualifications for CRTs (previously 
referred to as respiratory therapy 
technicians) in CORFs. In the past, we 
have not reimbursed CORFs for 
respiratory therapy services provided by 
respiratory therapy technicians or CRTs, 
and we believe that removing the 
technician definition would clarify our 
position. We believe that current 
medical standards continue to require 
that the provision of skilled respiratory 
therapy services to patients in the CORF 
setting be furnished by RRTs. While 
CRTs furnish general respiratory care 
procedures and may assume some 
clinical responsibility for specified 
respiratory care modalities involving the 
application of therapeutic techniques 
under the supervision of an RRT or a 
physician, the educational 
qualifications that a RRT possesses 
allow him or her to evaluate, treat, and 
manage patients of all ages with 
respiratory illnesses. RRTs participate in 
patient education, implement 
respiratory care plans, apply patient- 
driven protocols, follow evidence-based 
clinical practice guidelines, and 
participate in health promotion, disease 
prevention, and disease management. 
RRTs also may be required to exercise 
considerable independent judgment. 

This was implemented in the CY 2002 
PFS final rule with comment period (66 
FR 55246 and 55311) and the CY 2003 
PFS final rule with comment period (67 
FR 79966 and 79999) when we 
developed and discussed G codes, 
CORF respiratory therapy services, and 
specifically recognized the RRT as the 
appropriate level of personnel to 
provide these CORF services. Finally, 
the CORF regulations at § 485.58(d)(4) 
state that as a condition of participation 
for CORFs, CORF personnel must meet 
the qualifications described at § 485.70. 

For CY 2009, to maintain consistency 
in the conditions of participation for 
both CORFs, home health agencies 
(HHAs), and other outpatient service 
providers, we are proposing to amend 
the material addressing personnel 
qualifications in § 485.70. Specifically, 
we are amending paragraphs § 485.70(c) 
and § 485.70(e) by referencing the 
personnel qualifications for HHAs at 
§ 484.4. This change would align CORF 
personnel requirements not only with 
HHA requirements, but also with other 
regulations in Part 485 addressing 

provision of physical therapy, speech- 
language pathology, and occupational 
therapy services. We welcome your 
comments on these proposed changes. 

Also, at 485.58(a)(1)(i), we propose to 
amend the duties of a CORF physician 
to include medical supervision of 
nonphysician staff. This change 
conforms to changes made to the CORF 
conditions for coverage in the CY 2008 
PFS final rule with comment period. We 
believe that adding medical supervision 
of nonphysician staff to the duties of 
CORF physicians more accurately 
reflects the duties and responsibilities of 
the CORF physician. We also believe 
that this change could increase the 
quality of care provided to patients of 
CORFs. We welcome your comments on 
this proposed change. 

2. Social and Psychological Services 
In the CY 2008 PFS final rule with 

comment period (72 FR 66297), we 
clarified that all CORF services, 
including social and psychological 
services, must directly relate to or 
further the rehabilitation goals 
established in the physical therapy, 
occupational therapy, speech-language 
pathology, or respiratory therapy plan of 
treatment. We believe that using a full 
range of clinical social and 
psychological CPT codes to describe 
CORF social and psychological services 
is inappropriate because social and 
psychological CORF services do not 
include independent clinical treatment 
of mental, psychoneurotic, and 
personality disorders. CPT codes 96150 
through 96154 and CPT code range 
90801 through 90899 are inappropriate 
for CORF use because all of these CPT 
codes represent full-scale clinical 
treatment for these disorders. As we 
stated last year, we believe that for 
purposes of providing care in a CORF, 
social and psychological services should 
represent only case management and 
patient assessment components as they 
relate to the rehabilitation treatment 
plan (72 FR 66297 through 66298). 
Consequently, after notice and 
comment, we changed our policy and 
payment for CORF social and 
psychological services; these services 
may no longer address a CORF patient’s 
mental health diagnoses except insofar 
as they relate directly to other services 
provided by the CORF. 

We specified in the CY 2008 final rule 
with comment period (72 FR 66298) that 
only the CPT code 96152 for health and 
behavior intervention (with the patient) 
could be used to bill for CORF social 
and psychological services. This code is 
part of a series of codes that was created 
by CPT in 2002 to address health and 
behavior assessment issues. These 
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services are offered to patients who 
present with established illnesses or 
symptoms, who are not diagnosed with 
mental illness, and may benefit from 
evaluations that focus on the 
biopsychosocial factors related to the 
patient’s physical health status, such as 
patient adherence to medical treatment, 
symptom management and expression, 
health-promoting behaviors, health- 
related risk-taking behaviors, and 
overall adjustment to medical illness. 
We also adopted the more limited 
definition of CORF social and 
psychological services, in our revised 
regulations at § 410.100(h) (72 FR 
66399). The regulations state that, social 
and psychological services include the 
assessment and treatment of an 
individual’s mental and emotional 
functioning and the response to and rate 
of progress as it relates to the 
individual’s rehabilitation plan of 
treatment, including physical therapy 
services, occupational therapy services, 
speech-language pathology services and 
respiratory therapy services. 

We also noted that a HCPCS G-code 
could more accurately describe these 
unique CORF services, but believed that 
it was inappropriate to create such a G- 
code in the final rule with comment 
period without first proposing to do so 
in proposed rulemaking. 

Therefore, for CY 2009, we are 
proposing to create a CORF specific G- 
code, GXXX5, Social work and 
psychological services, directly relating 
to and/or furthering the patient’s 
rehabilitation goals, each 15 minutes, 
face-to face; individual (services 
provided by a CORF-qualified social 
worker or psychologist in a CORF), to 
accurately describe the unique social 
and psychological services provided by 
CORF staff and to establish appropriate 
payment for these services. We propose 
to use salary and wage data from the 
Bureau of Labor and Statistics to 
institute a blended social worker/ 
psychologist clinical labor category 
using a price per minute rate of $0.45 
for the practice expense component of 
GXXX5. We would assign a malpractice 
RVU of 0.01. Because the services 
described by GXXX5 are solely 
furnished by a CORF social worker or 
clinical psychologist, and not by a 
physician, we would not allocate a work 
RVU for these services. 

We also propose to revise § 410.100(h) 
to delete the reference to ‘‘and 
treatment.’’ As discussed above and in 
the CY 2008 PFS final rule with 
comment period (72 FR 66297), we 
believe all CORF services, including 
social and psychological services, must 
directly relate to or further the 
rehabilitation goals established in the 

physical therapy, occupational therapy, 
speech-language pathology, or 
respiratory therapy plan of treatment. 
Accordingly, social and psychological 
CORF services do not include clinical 
treatment of mental, psychoneurotic, 
and personality disorders. We are 
concerned that the phrase ‘‘and 
treatment’’ currently included in the 
definition of CORF social and 
psychological services may be 
misconstrued to include social and 
psychological services for the 
independent clinical treatment of 
mental illness. Therefore, we propose to 
delete this language in order to clarify 
that only those social and psychological 
services that relate directly to a 
rehabilitation plan of treatment and the 
associated rehabilitation goals are 
considered CORF social and 
psychological services. 

We also propose to remove 
§ 410.155(b)(1)(ii) regarding the 
application of mental health limitations 
to CORF social and psychological 
services. As stated, CORF services, 
including social and psychological 
services, must directly relate to or 
further the rehabilitation goals 
established in the physical therapy, 
occupational therapy, speech-language 
pathology, or respiratory therapy plan of 
treatment. In the CY 2008 PFS final rule 
with comment period (72 FR 66400), we 
stated that CORF services must be 
furnished under a written plan of 
treatment that indicates the diagnosis 
and rehabilitation goals, and prescribes 
the type, amount, frequency, and 
duration of the skilled rehabilitation 
services, including physical therapy, 
occupational therapy, speech-language 
pathology and respiratory therapy 
services. Section 410.155(b) specifies 
that the mental health payment 
limitation applies when there is a 
diagnosis of mental, psychoneurotic, 
and personality disorders (mental 
disorders identified by a diagnosis code 
within the range of 290 through 319) 
prior to beginning services. Under our 
revised definition, CORF social and 
psychological services must directly 
relate to the physical therapy or other 
rehabilitation plan of treatment and its 
associated goals. Since these patients 
are receiving CORF services because 
they have a need for skilled 
rehabilitation services, any social and 
psychological services provided in a 
CORF under § 410.100(h) must include 
an assessment of the individual’s mental 
and emotional functioning exclusively 
as such functioning relates to their 
rehabilitation plan of treatment. In our 
view, such services provided in a CORF 
are not ‘‘treatment of mental, 

psychoneurotic, and personality 
disorders of an individual’’ as set out in 
section 1833(c) of the Act, so that the 
statutory mental health payment 
limitations do not apply. We are 
proposing changes to § 410.155(b) to 
reflect our view regarding the limited 
nature of these services. 

3. CORF Conditions of Participation 
In the CY 2008 final rule with 

comment period (72 FR 66400), we 
finalized changes to the CORF coverage 
and payment rules. However, all 
conforming regulations in the CORF 
Conditions of Participation (CoPs) were 
not updated at that time. 

We are proposing to revise 
§ 485.58(e)(2). Section 485.58(e) 
currently provides that as a CoP, a 
CORF facility must provide all CORF 
services on its premises with the 
exception of— (1) physical therapy, 
occupational therapy, and speech- 
language pathology services furnished 
away from the premises of the CORF, if 
Medicare payment is not otherwise 
made for these services; and (2) a single 
home visit for the purpose of evaluating 
the potential impact of the patient’s 
home environment on the rehabilitation 
goals. We are proposing to clarify that 
the alternate premises for provision of 
physical therapy, occupational therapy, 
and speech-language pathology services 
may be the patient’s home. 

4. Extension Location 
We are proposing to add a definition 

for an ‘‘extension location’’ of a 
rehabilitation agency to the definitions 
at § 485.703. While there are currently 
no provisions that allow rehabilitation 
agencies to offer services in an 
extension location, there are currently 
2,875 rehabilitation agency primary 
locations and 2,486 rehabilitation 
agency offsite practice locations. While 
our State Operations manual recognizes 
that these rehabilitation agency 
extension locations exist, it also 
includes language stating that the 
extension locations must meet 
applicable rehabilitation agency CoPs. 
However, it is difficult to apply CoP 
requirements to a location that currently 
is not identified in the CoPs. Creating a 
definition in the CoPs that applies to the 
extension locations will allow us to 
survey and monitor the care provided in 
these extension locations on a 
consistent basis. 

Therefore, we propose to define an 
extension location as: (1) A location or 
site from which a rehabilitation agency 
provides services within a portion of the 
total geographic area served by the 
primary site; (2) is part of the 
rehabilitation agency; and (3) is located 
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sufficiently close to share 
administration, supervision, and 
services in a manner that renders it 
unnecessary for the extension location 
to independently meet the conditions of 
participation as a rehabilitation agency. 
We welcome your comments on this 
proposed definition. 

5. Emergency Care 
We are proposing to revise 

§ 485.711(c), Standard: Emergency care, 
to reflect current medical practice. We 
propose to remove the requirement that 
the rehabilitation agency provide for 
one or more doctors of medicine or 
osteopathy to be available on call to 
furnish necessary medical care in case 
of an emergency. We do not believe that 
the patients serviced by rehabilitation 
agencies regularly experience medical 
emergencies that necessitate the 
retention of an on-call physician. 

Therefore, we are proposing the 
revised standard to require each 
rehabilitation agency to establish 
procedures to be followed by personnel 
in an emergency to cover immediate 
care of the patient, persons to be 
notified, and reports to be prepared. We 
are soliciting comments on this 
proposal. 

6. Technical Changes for Rehabilitation 
Agencies 

Under section 1861(p) of the Act, 
rehabilitation agencies are tasked with 
furnishing outpatient physical therapy 
and speech-language pathology services. 
Unlike CORFs, which provide 
comprehensive outpatient rehabilitation 
services, rehabilitation agencies 
primarily provide physical therapy 
services. Some of the other services 
offered by CORF, such as respiratory 
therapy and social services are outside 
the scope of rehabilitation agency 
practice. 

The current definition of 
rehabilitation agency at § 485.703 
(paragraph (2)(ii) of the definition) 
requires that rehabilitation agencies 
provide social or vocational adjustment 
services. This requirement is outside of 
the rehabilitation agency’s scope of 
practice and has caused confusion for 
these providers because we do not 
reimburse rehabilitation agencies for 
furnishing social or vocational services. 
Accordingly, in § 485.703, we are 
proposing to delete the requirement in 
paragraph (2)(ii) of the rehabilitation 
agency definition requiring a 
rehabilitation agency to provide social 
or vocational services. We are also 
proposing to make a conforming change 
at § 485.717. 

At § 485.711(b)(3), we are proposing 
to remove the reference to § 410.61(e), 

since § 410.61(e) no longer exists in 
regulation. 

M. Technical Corrections for Therapy- 
Related Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘THERAPY-RELATED ISSUES’’ 
at the beginning of your comments.] 

We are proposing the following 
technical changes to the regulations 
concerning therapy services: 

• In § 409.17(a), we are proposing to 
delete the reference to paragraph 
(a)(1)(ii) which no longer exists. 

• In § 409.23, we are proposing to 
revise the title of this section from 
‘‘Physical, occupational and speech 
therapy’’ to ‘‘Physical therapy, 
occupational therapy and speech- 
language pathology services.’’ 

N. Physician Self-Referral and Anti- 
Markup Issues 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘PHYSICIAN SELF-REFERRAL 
AND ANTI-MARKUP ISSUES’’ at the 
beginning of your comments.] 

1. Changes to Reassignment Rules 
Related to Diagnostic Tests (Anti- 
Markup Provision) 

a. CY 2008 PFS Final Rule With 
Comment Period 

The CY 2008 PFS final rule with 
comment period (72 FR 66222) 
amended the anti-markup provision in 
§ 414.50 for certain diagnostic tests. We 
revised the anti-markup provision to 
apply to the technical component (TC) 
of diagnostic tests that are ordered by 
the billing physician or other supplier 
(or ordered by a party related by 
common ownership or control to such 
physician or other supplier), when the 
TC is outright purchased or when the 
TC is not performed in the office of the 
billing physician or other supplier. We 
also imposed an anti-markup provision 
on the professional component (PC) of 
diagnostic tests that are ordered by the 
billing physician or other supplier (or 
ordered by a party related by common 
ownership or control to such physician 
or other supplier group), if the PC is 
outright purchased or if the PC is not 
performed in the office of the billing 
physician or other supplier. The anti- 
markup provision in § 414.50 applies to 
the TCs and PCs of diagnostic tests 
covered under section 1861(s)(3) of the 
Act and paid for under 42 CFR part 414 
(other than clinical diagnostic 
laboratory tests paid under section 
1833(a)(2)(D) of the Act, which are 
subject to the special billing rules set 
forth in section 1833(h)(5)(A) of the 
Act). If a physician or other supplier 

bills for the TC or PC of a diagnostic test 
that was ordered by the physician or 
other supplier (or ordered by a party 
related to such physician or other 
supplier through common ownership or 
control) and the diagnostic test is either 
purchased from an outside supplier or 
performed at a site other than the office 
of the billing physician or other 
supplier, the payment to the billing 
physician or other supplier (less the 
applicable deductibles and coinsurance 
paid by the beneficiary or on behalf of 
the beneficiary) for the TC or PC of the 
diagnostic test may not exceed the 
lowest of the following amounts: 

• The performing supplier’s net 
charge to the billing physician or other 
supplier. 

• The billing physician or other 
supplier’s actual charge, or 

• The fee schedule amount for the 
test that would be allowed if the 
performing supplier billed directly. 

In revised § 414.50(a)(2)(iii), we 
defined the ‘‘office of the billing 
physician or other supplier’’ as medical 
office space where the physician or 
other supplier regularly furnishes 
patient care. For a billing physician or 
other supplier that is a physician 
organization (as defined at § 411.351 of 
this chapter), the ‘‘office of the billing 
physician or other supplier’’ is space in 
which the physician organization 
provides substantially the full range of 
patient care services that the physician 
organization provides generally. (For 
purposes of the anti-markup provision, 
the office of a billing physician or other 
supplier has its common meaning—that 
is, it is space in which the physician or 
other supplier regularly furnishes 
patient care services, and does not 
include a ‘‘centralized building’’ as 
defined at § 411.351). 

We effectuated our changes primarily 
by modifying § 414.50, although we also 
modified § 424.80 by adding paragraph 
(d)(3) to alert the reader that, in a case 
of the reassignment of the TC and/or PC 
of a diagnostic test, the reader should 
consult § 414.50 to investigate whether 
the anti-markup provision applies to the 
TC and/or PC. We also amended the 
definition of ‘‘entity’’ at § 411.351 to 
exclude a physician’s practice when it 
bills Medicare for the PC of a diagnostic 
test in accordance with § 414.50. (Prior 
to the CY 2008 PFS final rule with 
comment period, the definition of 
‘‘entity’’ at § 411.351 excluded a 
physician’s practice when it bills 
Medicare for the TC of a diagnostic test 
in accordance with § 414.50.) 
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b. Revisions to Payment Policies Under 
the Physician Fee Schedule, and Other 
Part B Payment Policies for CY 2008; 
Delay of the Date of Applicability of the 
Revised Anti-Markup Provision for 
Certain Services Furnished in Certain 
Locations (§ 414.50) Final Rule (73 FR 
404) 

Subsequent to the publication of the 
CY 2008 PFS final rule with comment 
period (72 FR 66222), we received 
informal comments from various 
stakeholders that stated that the 
application of the rule was unclear with 
respect to whether certain types of space 
arrangements meet the definition of the 
‘‘office of the billing physician or other 
supplier.’’ Further, some of these 
stakeholders stated that patient access 
may be significantly disrupted due to 
the alleged inability of physician groups 
to render services in a cost-effective 
manner if medical office space that 
satisfies the ‘‘same building’’ test in 
§ 411.355(b)(2)(i) of this chapter for 
purposes of the physician self-referral 
rules in Part 411, Subpart J of this 
chapter, and other medical office space 
in which patients are seen and that 
complies with the physician self-referral 
rules, are subject to the anti-markup 
provision in revised § 414.50. That is, 
physician groups stated that, in 
situations in which they are subject to 
the anti-markup provision and are 
limited to billing Medicare the net 
charge imposed by the performing 
supplier, they will not be able to 
continue to provide diagnostic testing 
services to the same extent that they are 
currently providing such services, 
because they will not be able to recoup 
their overhead costs. 

We were concerned that the definition 
of ‘‘office of the billing physician or 
other supplier’’ may not have been 
entirely clear and that it could have 
unintended consequences. Accordingly, 
in order for us to study the issues 
further, we issued a final rule entitled 
‘‘Revisions to Payment Policies Under 
the Physician Fee Schedule, and Other 
Part B Payment Policies for CY 2008; 
Delay of the Date of Applicability of the 
Revised Anti-Markup Provisions for 
Certain Services Furnished in Certain 
Locations (§ 414.50)’’ (the ‘‘Delay 
Rule’’), which delayed, until January 1, 
2009, the applicability of the revised 
anti-markup provision in § 414.50, 
except for anatomic pathology 
diagnostic testing services furnished in 
space that: (1) Is utilized by a physician 
group practice as a ‘‘centralized 
building’’ for purposes of complying 
with the physician self-referral rules; 
and (2) does not qualify as a ‘‘same 
building’’ under § 411.355(b)(2)(i) (73 

FR 404). We stated that, during this 
period, we planned to issue clarifying 
guidance as to what constitutes the 
‘‘office of the billing physician or other 
supplier’’ or propose additional 
rulemaking, or both. Because anatomic 
pathology diagnostic testing 
arrangements precipitated our proposal 
for revision of the anti-markup 
provision and remained our core 
concern, we did not delay the date of 
applicability with respect to anatomic 
pathology diagnostic testing services 
furnished in certain space (as described 
above). In addition, we did not delay the 
applicability of the revised anti-markup 
rule for the TC of any purchased 
diagnostic test. The anti-markup 
prohibition for the TC of purchased 
diagnostic tests is longstanding and was 
incorporated into the expanded and 
revised provisions of § 414.50. 
Accordingly, the regulation remained 
applicable to the TC of any purchased 
diagnostic test. 

c. Challenge to the CY 2008 PFS Final 
Rule With Comment Period and the 
Subsequent Delay of the Date of 
Applicability Final Rule 

On January 25, 2008, a group of 
plaintiffs filed suit against the Secretary 
(Atlantic Urological Associates PA v. 
Leavitt, Civil Action No. 08–141–(RMC) 
(D.D.C.), challenging the validity of the 
CY 2008 PFS final rule with comment 
period and the subsequent Delay Rule, 
and asking the Court to enjoin the 
application of the CY 2008 PFS final 
rule with comment period as to them. 
The plaintiffs included the following: 
(1) Three urology physician group 
practices that own pathology 
laboratories; (2) a self-employed 
pathologist who performs testing 
services for other physician groups; (3) 
Uropath, LLC, a limited liability 
company that manages various 
pathology laboratories; and (4) 
Uropath’s Director of Clinical 
Operations. The Secretary moved to 
dismiss the complaint for lack of 
standing and lack of jurisdiction. The 
Secretary agreed to withhold 
implementation of the anti-markup rule, 
as amended by the Delay Rule, for 
claims submitted between February 1, 
2008 and April 1, 2008, so that the 
parties could fully brief the issues. 
Subsequently, a preliminary injunction 
was granted by the Court until the date 
of its final order. 

On May 5, 2008, the Court vacated the 
preliminary injunction order and 
granted the Secretary’s motion to 
dismiss the suit. The Court found that 
the plaintiffs did not have standing to 
challenge the delay of the applicability 
of the anti-markup provisions for some 

arrangements. The Court further found 
that Uropath and its Director of Clinical 
Operations lacked standing to challenge 
either the CY 2008 PFS final rule with 
comment period or the subsequent 
Delay Rule due to the fact that they are 
not Medicare providers or suppliers 
and, thus, had no legally protected 
interest at stake. Finally, the Court 
found that, even if the plaintiffs had 
standing, the physician groups and the 
self-employed pathologist must exhaust 
the administrative claims process before 
the matter could be heard in Federal 
court. 

d. Specific Proposals 

As finalized in the CY 2008 PFS final 
rule with comment period, the anti- 
markup provision applies to the TCs or 
PCs of diagnostic tests that are either 
purchased from an outside supplier or 
are performed outside of the ‘‘office of 
the billing physician or other supplier.’’ 

Here, we are proposing two 
alternative approaches for revising the 
anti-markup provision in § 414.50. In 
addition, we are seeking comments 
regarding any other possible approaches 
that would address our concerns 
regarding overutilization motivated by 
the ability of a physician or physician 
organization to profit from diagnostic 
testing services not actually performed 
by or supervised by a physician who 
should be considered to ‘‘share a 
practice’’ with the billing physician or 
other supplier. 

Under our first proposal, the anti- 
markup provision in § 414.50 would 
apply in all cases where the PC or TC 
of a diagnostic testing service is either: 
(i) Purchased from an outside supplier 
or (ii) performed or supervised by a 
physician who does not share a practice 
with the billing physician or physician 
organization (as defined at § 411.351). 
We would specify that a physician who 
is employed by or contracts with a 
single physician or physician 
organization shares a practice with that 
physician or physician organization. We 
believe that when a physician provides 
his or her efforts for a single physician 
organization (whether those efforts are 
full-time or part-time), he or she has a 
sufficient nexus with that practice to 
justify not applying the anti-markup 
provision as contemplated under 
section 1842(n)(1) of the Act. Under this 
proposal, a physician who is an 
employee of, or independent contractor 
with, more than one billing physician or 
physician organization would not 
‘‘share a practice’’ for purposes of 
§ 414.50 with any of the physicians or 
physician organizations with which he 
or she is affiliated. 
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We believe that this proposal offers a 
simpler, more bright-line approach 
preventing potentially abusive 
arrangements while preserving the 
viability of nonabusive arrangements 
involving diagnostic testing facilities 
that might not be considered to be in the 
‘‘office of the billing physician or other 
supplier,’’ as defined under the current 
regulation (for example, a centralized 
laboratory staffed with full-time 
employees that is used by a physician 
practice with multiple office locations, 
sometimes referred to as a ‘‘hub and 
spoke’’ arrangement). We are not 
proposing regulation text for this 
proposal. 

We recognize that circumstances may 
exist under which it is beneficial, if not 
necessary, for a physician to provide 
diagnostic testing services to more than 
one physician practice. For example, a 
physician in one practice may contract 
to provide physician services on a 
locum tenens basis to another practice 
while a physician in that practice is on 
vacation or maternity leave. We are 
interested in comments regarding 
whether and, if so, how we could permit 
a physician to provide occasional 
services outside of his or her physician 
organization without the secondary 
arrangement precluding the physician 
from ‘‘sharing a practice’’ with his or 
her physician organization for purposes 
of applying the anti-markup provision. 
We note that we do not consider 
providing services at a free clinic or 
moonlighting in a hospital emergency 
department or as a hospitalist to be 
‘‘sharing a practice.’’ Such activity 
would not require the application of the 
anti-markup provisions with respect to 
the services the physician provides for 
his or her physician organization. 

Alternatively, we propose to maintain 
much of the current regulation text and 
its ‘‘site-of-service’’ approach to 
determine whether a physician ‘‘shares 
a practice’’ with the billing physician or 
other supplier. In other words, we are 
re-proposing to apply the anti-markup 
provision to TCs and PCs of non- 
purchased tests that are performed 
outside the ‘‘office of the billing 
physician or other supplier’’. We are 
soliciting comments on whether this is 
the best approach or whether we should 
employ a different approach. As 
discussed in more detail below in this 
section, we are also proposing to amend 
§ 414.50 to: (1) Clarify that the ‘‘office of 
the billing physician or other supplier’’ 
includes space in which diagnostic 
testing is performed that is located in 
the same building in which the billing 
physician or other supplier regularly 
furnishes patient care (and to make two 
other revisions to the definition); (2) 

clarify that, with respect to TCs, the 
anti-markup provision applies if the TC 
is either conducted or supervised 
outside of the office of the billing 
physician or other supplier; (3) clarify 
that a TC of a diagnostic test is not 
purchased from an outside supplier if 
the TC is supervised by a physician 
located in the office of the billing 
physician or other supplier; (4) clarify 
that, for purposes of applying the 
payment limitation in § 414.50(a)(1)(i) 
only, the ‘‘performing supplier’’ with 
respect to the TC is the physician who 
supervised the TC and, with respect to 
the PC, the ‘‘performing supplier’’ is the 
physician who performed the PC; (5) 
propose an exception for diagnostic 
tests ordered by a physician in a 
physician organization (as defined at 
§ 411.351) that does not have any 
owners who have the right to receive 
profit distributions; and (6) solicit 
comments on how to define ‘‘net 
charge’’ and on whether we should 
delay beyond January 1, 2009 the 
application of the revisions made by the 
CY 2008 PFS final rule with comment 
period, or the proposed revisions (to the 
extent they are finalized), or both. 

i. Definition of the ‘‘Office of the Billing 
Physician or Other Supplier’’ 

We received informal comments from 
various stakeholders who alleged that 
the application of the CY 2008 PFS final 
rule with comment period was unclear 
with respect to whether certain types of 
space arrangements meet the definition 
of the ‘‘office of the billing physician or 
other supplier.’’ In addition, some of 
these stakeholders stated that patient 
access may be significantly disrupted 
due to the alleged inability of physician 
groups to render services in a cost- 
effective manner if the anti-markup 
provision applies to arrangements in 
which diagnostic testing services are 
performed in the same building as, but 
in space separate from, where patients 
are seen. Stakeholders pointed to 
arrangements in which the office where 
a physician group sees patients is 
located on, for example, the third floor 
of a medical arts building, but the 
diagnostic imaging services are housed, 
for example, in the basement of the 
building. Stakeholders also cited 
arrangements in which two or more 
group practices in the same building 
may share a lab or other diagnostic 
testing facility in that building. 

After further review, we are proposing 
to clarify the definition of ‘‘the office of 
the billing physician or supplier’’ in 
§ 414.50(a)(2)(iv) to include space, in 
which diagnostic testing services are 
performed, that is in the ‘‘same 
building,’’ (as defined at § 411.351), as 

where the ordering physician or other 
ordering supplier regularly furnishes 
patient care (and more specifically, for 
physician organizations, in the same 
building as where the ordering 
physician provides substantially the full 
range of patient care services that the 
ordering physician provides generally). 
Note that the definition of ‘‘same 
building’’ at § 411.351 specifically 
excludes a ‘‘mobile vehicle, van, or 
trailer’’. Therefore, diagnostic services 
provided in the parking lot of a building 
in which a physician group sees 
patients would be subject to the anti- 
markup provisions. 

We are soliciting comments that 
describe current business arrangements 
(such as those that take place on a 
‘‘campus’’) and that suggest any 
additional or alternative criteria that 
would permit such arrangements to 
avoid application of the anti-markup 
provision while addressing our 
concerns for the potential for 
overutilization. 

We have received questions as to 
whether, for purposes of the definition 
of the ‘‘office of the billing physician or 
other supplier’’ a physician or other 
supplier may have more than one 
location at which it regularly furnishes 
patient care. We propose to clarify in 
§ 414.50(a)(2)(iv) that it may. In 
addition, some stakeholders responded 
to the requirement that, with respect to 
a billing physician or other supplier that 
is a ‘‘physician organization’’, the 
‘‘office of the billing physician or other 
supplier’’ is space in which the 
physician organization provides 
substantially the full range of patient 
care services that the physician 
organization provides generally. 
According to the stakeholders, a 
physician organization, such as a multi- 
specialty physician group, may not 
provide substantially its full range of 
services at any one location, but rather 
may provide substantially the full range 
of services for a certain specialty in one 
location, substantially the full range of 
services for a second specialty in a 
second location, and so forth. In order 
to address this difficulty for physician 
organizations, we are proposing to 
revise § 414.50(a)(2)(iv) to read ‘‘with 
respect to a billing physician or other 
supplier that is a physician organization 
(as defined at § 411.351 of this chapter), 
the ‘‘office of the billing physician or 
other supplier’’ is medical office space 
where the ordering physician provides 
substantially the full range of patient 
care services that the ordering physician 
provides generally. 

Examples of Application of Our 
Proposed Definition of the ‘‘Office of the 
Billing Physician or Other Supplier’’. 
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We are providing the following 
examples in order to illustrate the effect 
of our proposals. For purposes of the 
following examples, assume that neither 
the TC nor the PC is purchased from an 
outside supplier. 

Example 1. A physician group practice 
treats patients in space located on one floor 
of a building, and, in that space, provides 
substantially the full range of services that it 
provides generally. The group practice 
conducts diagnostic testing on another floor 
of the same building. The anti-markup would 
not apply because the office of the billing 
physician or other supplier includes the 
space on both floors. 

Example 2. One or more physician group 
practices share space that is used for 
diagnostic testing and is located in the same 
building in which the group practices have 
their respective offices for seeing patients 
(and within those offices each group practice 
provides substantially the full range of 
patient care services that it provides 
generally). Again, the anti-markup provision 
would not apply because the office of the 
billing physician or other supplier (with 
respect to each group practice) includes the 
space on both floors. 

Example 3. A group practice treats patients 
in Buildings A, B and C. In each of its offices 
in Buildings A and B, the group practice 
provides substantially the full range of 
patient care services that it provides 
generally, but that is not true for space 
located in Building C. The group practice 
provides diagnostic testing services in 
Buildings B and C. If we finalize the 
definition of the ‘‘office of the billing 
physician or other supplier’’ to include space 
in which diagnostic testing is performed that 
is located in the same building as where the 
ordering physician or other ordering supplier 
regularly furnishes patient care, the anti- 
markup provision would not apply to the 
diagnostic testing performed in Building B 
but would apply to the diagnostic testing 
performed in Building C. 

We recognize that, unlike the first 
alternative proposal described above, 
our second alternative proposal may 
adversely affect certain ‘‘hub and 
spoke’’ and similar diagnostic testing 
services arrangements (see description 
above) in which a physician providing 
services in a centralized diagnostic 
testing facility owned by and serving a 
multi-site group practice has a 
significant nexus to the physician 
organization that employs or contracts 
with the physician. Therefore, we are 
proposing to provide an exception in 
§ 414.50(b) to the anti-markup provision 
that would be applicable to diagnostic 
tests ordered by a physician in a 
physician organization that does not 
have any owners who have the right to 
receive profit distributions. The 
exception would not apply to TCs 
purchased from an outside supplier, in 
recognition of the statutory command in 
section 1842(n)(1) of the Act and our 

longstanding rule. We are seeking 
comments as to whether the exception 
is sufficient to address any potential 
impediments to nonabusive ‘‘hub and 
spoke’’ arrangements caused by this 
second alternative approach, whether 
the exception is too narrow or too broad, 
and whether an exception to the 
application of the anti-markup rule 
under this second alternative approach 
is necessary at all. 

ii. Performed at a Site Other Than the 
Office of the Billing Physician or Other 
Supplier 

Section 414.50(a) provides that the 
anti-markup provision applies to the TC 
of a diagnostic test if the TC is 
performed outside of the office of the 
billing physician or other supplier. We 
propose to clarify that, if the TC is 
conducted outside of the office of the 
billing physician or other supplier, the 
anti-markup provision applies 
irrespective of whether the supervision 
takes place in the office of the billing 
physician or other supplier. We also 
propose to clarify that the anti-mark-up 
provision applies if the supervision of 
the TC takes place outside the office of 
the billing physician or other supplier, 
even if the TC is conducted in the office 
of the billing physician or other 
supplier. In other words, we would take 
the position that ‘‘performance’’ of the 
TC includes both the technician’s work 
in conducting the test and the 
physician’s supervision of the 
technician. Therefore, if either the 
conducting of the TC or the supervising 
of the TC takes place outside the office 
of the billing physician or other 
supplier, the anti-markup provision 
would apply. 

iii. Outside Supplier 
In the CY 2008 PFS final rule with 

comment period, we defined an outside 
supplier as ‘‘someone who is not an 
employee of the billing physician or 
other supplier and who does not furnish 
the test or interpretation to the billing 
physician under a reassignment that 
meets the requirements of § 424.80’’ (72 
FR 66401). Subsequent to publication of 
the final rule with comment period, we 
received questions as to whether the TC 
of a diagnostic test would be purchased 
from an outside supplier if the 
technician conducting the TC is not an 
employee of the billing group but the 
physician supervising the technician is 
an employee or contractor of the billing 
group. We are proposing to provide in 
new § 414.50(a)(2)(iii) that the TC of a 
diagnostic test is not purchased from an 
outside supplier if the TC is both 
conducted and supervised within the 
office of the billing physician or other 

supplier, and the supervising physician 
is an employee or independent 
contractor of the billing physician or 
other supplier. We believe that the 
presence of the technician and the 
supervising physician in the office of 
the billing physician or other supplier, 
and the fact that the supervising 
physician is an employee or 
independent contractor of the billing 
physician or other supplier may 
establish a sufficient nexus between the 
supervising physician and the billing 
physician or other supplier so as to 
constitute ‘‘sharing a practice’’ within 
the meaning of section 1842(n)1) of the 
Act. We are providing proposed 
regulatory text in new § 414.50(a)(2)(iii) 
for this proposal. We are also making 
two alternative proposals (each without 
proposed regulatory text). We propose, 
in the first alternative, that if the TC is 
conducted by a technician who is not an 
employee of the billing supplier, the TC 
is considered to be purchased from an 
outside supplier, regardless of where the 
technician conducts the TC and 
notwithstanding the employment status 
of the supervising physician and the fact 
that the test is supervised in the office 
of the billing physician or other 
supplier. As a second alternative, we 
propose that, where the TC is conducted 
by a non-employee of the billing 
physician or other supplier and outside 
the office of the billing physician or 
other supplier, the TC nevertheless will 
not be a purchased test if the 
supervising physician is an employee or 
independent contractor of the billing 
physician or other supplier and 
performs the supervision in the office of 
the billing physician or other supplier. 
We note that, if we were to adopt this 
second alternative, the TC would still be 
subject to the anti-markup provision 
under our proposal that the anti-markup 
provision applies if either the 
conducting of the TC or the supervising 
of the TC takes place outside the office 
of the billing physician or other 
supplier, unless an exception applies 
(see section II.N.1.d.i. of this proposed 
rule). 

iv. The Performing Supplier’s Net 
Charge 

Section 414.50(a)(1) provides that, 
where the anti-markup provision 
applies, Medicare payment to the billing 
physician or other supplier is limited to 
the lowest of three specified amounts, 
one of which, in § 414.50(a)(1)(i), is ‘‘the 
performing supplier’s net charge to the 
billing physician or other supplier.’’ We 
have received comments concerning 
what the performing supplier’s net 
charge would be in the situation in 
which a physician in a group practice 
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supervises the performance of a TC but 
the group practice bills for the TC 
directly, that is, without a reassignment 
from the supervising physician. 
Stakeholders have questioned whether 
there are two suppliers, that is, the 
physician supervising the TC and the 
group practice billing for it, or whether 
there is only one supplier, that is, the 
group practice, given that the 
supervising physician is not effecting a 
reassignment. 

We propose to clarify that for 
purposes of § 414.50(a)(1)(i) only, the 
‘‘performing supplier’’ of the TC is the 
physician who supervised the TC, and 
the ‘‘performing supplier’’ of the PC is 
the physician who performed the PC. 
Therefore, where the anti-markup 
provision applies, the billing physician 
or other supplier would need to 
determine what it paid the physician for 
supervising the TC or for performing the 
PC. 

v. Specific Solicitation of Comments 
We are interested in receiving 

comments concerning the calculation of 
net charge for the PC when the anti- 
markup rules apply. In the CY 2008 PFS 
final rule with comment period, 
commenters objected that it would be 
difficult to calculate the net charge of 
the performing supplier. We stated that 
we did not believe that most suppliers 
would experience significant difficulty 
in calculating the net charge, despite the 
fact that some physicians are paid an 
aggregate monthly or annual amount for 
their services. In addition, we stated 
that suppliers could also choose to 
restructure their arrangements so that 
the anti-markup provision does not 
apply (72 FR 66318). Despite these 
responses in the final rule, we have 
received comments and questions 
concerning how to calculate the net 
charge. We are soliciting comments as to 
whether and how we should provide 
specific regulatory guidance for 
calculating the net charge. 

Commenters specifically stated that 
our decision to exclude the overhead 
costs of the billing supplier in the net 
charge would have a detrimental 
financial impact upon their practice 
and, ultimately, patient access to care. 
We are also soliciting comments on 
whether we should allow some 
overhead costs to be recovered by 
billing suppliers for services to which 
the anti-markup provision applies, and 
how our concerns about the potential 
for overutilization would be addressed 
if we were to allow some recovery of 
overhead. 

We note that several States have 
enacted direct billing laws, under which 
physicians (primarily pathologists) are 

required to directly bill payors for their 
services and are prohibited from 
reassigning their right to payment to the 
ordering supplier. We are soliciting 
comments on whether, in addition to or 
in lieu of, the anti-markup provision, we 
should prohibit reassignment in certain 
situations and require the physician 
supervising the TC or performing the PC 
to bill Medicare directly. 

Finally, we are soliciting comments 
on whether the revisions made by the 
CY 2008 PFS final rule with comment 
period should go into effect on January 
1, 2009, as planned, and whether any 
proposals contained herein that may be 
finalized should go into effect on that 
date, or whether some or all of the 
revisions should be delayed past 
January 1, 2009. 

2. Exception for Incentive Payment and 
Shared Savings Programs (Proposed 
§ 411.357(x)) 

a. Background 

The Medicare program and private 
industry stakeholders are increasingly 
exploring the benefits of various types 
of gainsharing, pay-for-performance 
(‘‘P4P’’), value-based purchasing, and 
similarly-styled programs that use 
economic incentives to foster high 
quality, cost-effective care. Many of 
these programs involve payments from 
hospitals to physicians. These payments 
potentially implicate the fraud and 
abuse laws, including the physician 
self-referral statute. Existing exceptions 
to the physician self-referral statute, 
while useful, may not be sufficiently 
flexible to encourage a variety of 
nonabusive and beneficial gainsharing, 
P4P, and similar programs. 

For this reason, as described in greater 
detail below, we are proposing a new, 
targeted exception to the physician self- 
referral statute for such programs. The 
design of the new exception presents a 
particular challenge: Crafting an 
exception that offers broad flexibility for 
innovative, effective programs, while at 
the same time protecting the Medicare 
program and beneficiaries from abuses. 
In reviewing various programs and 
industry suggestions, we have been 
struck by the considerable variety and 
complexity of existing arrangements, 
and the likelihood of continued future 
innovation in the structure and method 
of these programs. This variety and 
complexity make it difficult to craft a 
‘‘one-size-fits-all’’ set of conditions that 
are sufficiently ‘‘bright line’’ to facilitate 
compliance and enforceability, yet 
sufficiently flexible to permit 
innovation without undue risk of 
program or patient abuse. 

The variety and complexity of these 
programs make them potential vehicles 
for the unscrupulous to disguise 
payments for referrals or compromise 
quality of care for patients in the 
interest of maximizing revenues. 
Therefore, our approach to drafting a 
proposed exception is a cautious one. 
Our proposal is relatively narrow, and 
we acknowledge at the outset that it is 
unlikely to cover as many arrangements 
as interested stakeholders would like. 
As described below, we are considering 
various ways that we might expand the 
proposed exception, if we can do so 
without a risk to the programs and their 
beneficiaries. We are interested in 
public comments specifically 
addressing areas of possible expansion, 
the potential abuses that could occur, 
and the conditions necessary to ensure 
that such expansion does not pose a risk 
of program or patient abuse. It is our 
goal to promulgate an exception that is 
as broad as possible consistent with the 
statutory requirement that any 
arrangement excepted under an 
exception issued using our authority in 
section 1877(b)(4) of the Act pose no 
risk of program or patient abuse. We 
note that section 1877 of the Act is not 
implicated by quality or cost savings 
programs that do not involve 
remuneration to physicians. Hospitals 
are free to implement quality protocols, 
cost savings measures, and the like 
without regard to section 1877 of the 
Act, provided that the arrangements do 
not involve financial relationships with 
referring physicians. 

Although ‘‘gainsharing’’ is commonly 
used to describe certain programs that 
seek to align physician behavior with 
the goals of a hospital by rewarding 
physicians for reaching predetermined 
performance outcomes, several types of 
programs exist for the purpose of 
achieving quality standards, generating 
cost savings, and reducing waste. In this 
proposed rule, we refer to these 
programs as ‘‘incentive payment and 
shared savings programs.’’ We describe 
below in more detail the characteristics 
of programs we consider to fall within 
these categories. Successful programs 
often result in improved quality 
outcomes or cost savings (or both) for 
the hospital sponsoring the program. To 
achieve these goals, hospitals make 
financial payments to the physicians 
whose efforts contribute to the success 
of the program. As noted above, these 
payments may implicate the physician 
self-referral statute. 

Section 1877(a)(1) of the Act states 
that, except as provided in section 
1877(b) of the Act, if a physician (or an 
immediate family member of such 
physician) has a financial relationship 
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with an entity, the physician may not 
make a referral to the entity for the 
furnishing of designated health services 
(DHS) for which payment otherwise 
may be made under title XVIII of the 
Act. The provision of monetary or 
nonmonetary remuneration by a 
hospital to a physician through a 
gainsharing arrangement or other 
incentive payment or shared savings 
program would constitute a financial 
relationship with an entity for purposes 
of the physician self-referral statute. 

Incentive payment and shared savings 
programs also potentially implicate two 
additional specific fraud and abuse 
statutes. First, sections 1128A(b)(1) and 
(b)(2) of the Act, commonly referred to 
as the Civil Monetary Penalty (CMP) 
statute, prohibit a hospital from 
knowingly making a payment directly or 
indirectly to a physician as an 
inducement to reduce or limit items or 
services furnished to Medicare or 
Medicaid beneficiaries under the 
physician’s direct care, and a physician 
from knowingly accepting such 
payment. Second, these arrangements 
potentially implicate section 1128B(b) 
of the Act (the anti-kickback statute) if 
one purpose of the quality improvement 
or cost savings payment is to influence 
referrals of Federal health care program 
business. 

i. Incentive Payment Programs 
‘‘Pay for performance’’ (P4P), also 

known as quality-based purchasing, is a 
quality improvement and 
reimbursement methodology aimed at 
moving towards payments that create 
stronger financial support for patient 
focused, high value care. There are 
many models for financial and non- 
financial incentives used in P4P and 
other quality-focused programs. We 
refer to these types of programs, which 
may be payer-based or provider-based, 
as ‘‘incentive payment programs.’’ 
Through collaborative efforts with a 
wide range of other public agencies and 
private organizations that have a 
common goal of improving quality and 
avoiding unnecessary health care costs, 
including the National Quality Forum 
(NQF), The Joint Commission, the 
National Committee for Quality 
Assurance (NCQA), the Agency for 
Healthcare Research and Quality 
(AHRQ), and the American Medical 
Association (AMA), we are developing 
and implementing a set of P4P 
initiatives to support quality 
improvement in the care of Medicare 
beneficiaries. The objective measures 
used in incentive payment programs to 
determine whether providers are 
offering high quality care are commonly 
referred to as ‘‘quality standards.’’ This 

term is also used in many provider- 
based incentive payment programs. We 
use the term ‘‘quality standards’’ in this 
proposed rule as well. 

When payer-based, P4P attempts to 
use reimbursement to promote quality, 
efficiency in providing access to needed 
services, and successful outcomes. In 
many payer-based models, payers make 
available to hospitals financial 
incentives tied to achieving certain 
quality or performance goals (for 
example, adopting health information 
technology, furnishing preventive care 
services, achieving patient satisfaction 
targets, or measurably improving patient 
health indicators). Hospitals often need 
physician collaboration to meet 
performance goals. In order to align 
incentives, hospitals may want to share 
with physicians a portion of the P4P 
payments they receive from the payers. 
In the absence of or in addition to a 
payer-based incentive payment 
program, hospitals may also sponsor 
quality-focused programs in which 
objective improvements in quality or 
individual patient care outcomes are 
rewarded with payments to physicians 
responsible for the improvements. 

In both circumstances, payments 
made by a hospital to the physicians 
whose efforts promoted the achievement 
of targets (or benchmarks) for one or 
more performance measures create a 
financial relationship between the 
hospital and the physician that 
implicates the physician self-referral 
statute. These payments also potentially 
implicate the anti-kickback statute and 
the CMP statute. (We note that, 
depending on the nature of the 
performance measure, incentive 
payment programs might not implicate 
the CMP statute because they might not 
involve any reduction or limitation in 
patient care services.) 

Although properly structured 
incentive payment programs can 
enhance health care quality and 
efficiency, improperly structured 
programs pose significant risks of 
program or patient abuse, including 
adversely affecting patient care. 
Moreover, such programs could be 
vehicles to disguise payments for 
referrals, including incentives to steer 
healthier patients to the hospital 
offering the incentive payment program. 
Programs that cannot be adequately and 
accurately measured for quality would 
also pose a high risk of program or 
patient abuse. We observe that payer- 
based programs in which the 
performance measures are set by a 
wholly independent, arms-length party 
with a clear financial incentive to make 
P4P payments prudently may pose 
somewhat less risk than non-payer 

based programs, where there is no third- 
party payer that sets the performance 
measures and monitors compliance. We 
note further that payments made 
directly from a payer to a physician, at 
the payer’s sole discretion, may not 
implicate the physician self-referral 
statute or other fraud and abuse statutes. 

ii. Shared Savings Programs 
Many programs, such as 

‘‘gainsharing’’ and other cost savings 
and waste reduction programs, seek to 
align physician economic incentives 
with those of hospitals by offering 
physicians a share of the hospitals’ 
variable cost savings attributable to the 
physicians’ efforts in controlling the 
costs of providing patient care. For 
purposes of this proposed rulemaking, 
we refer to these types of programs as 
‘‘shared savings programs.’’ When a 
participating physician receives a 
portion of the cost savings attributable 
to his or her efforts in reducing waste 
and achieving the goals of a shared 
savings program, a financial 
relationship is created between the 
hospital sponsoring the shared savings 
program and the participating 
physician, and the physician self- 
referral statute is implicated. 

The Medicare Part A DRG system of 
hospital reimbursement, under which a 
hospital receives a prospectively 
determined, fixed payment that covers 
all hospital items and services provided 
to a Medicare beneficiary during his or 
her inpatient stay or outpatient service, 
provides a significant incentive for 
hospitals to control costs. Hospitals are 
also motivated to reduce costs because 
of the growth of managed care. 
However, because physicians are paid 
separately under Medicare Part B (and 
by many managed care and other 
payers), they do not share necessarily 
the hospital’s motivation to control 
patient care costs. Physicians who 
perform their professional services at a 
hospital use the hospital’s equipment, 
supplies and services, and prescribe 
drugs, devices and other items and 
services which the hospital must 
provide. In short, physicians are not 
financially at risk for the items and 
services that they use and prescribe, and 
therefore, do not have a financial stake 
in controlling the hospital’s patient care 
costs. 

As part of many shared savings 
programs, physicians study how 
colleagues perform their procedures and 
then determine the best processes to 
adopt, in order to increase efficiency 
while ensuring quality. In other 
situations, outside experts are hired to 
analyze hospital and regional or 
national data to determine appropriate 
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1 Although we refer herein to ‘‘shared savings 
programs,’’ the study cited referred to these 
programs as ‘‘gainsharing programs.’’ We retain that 
nomenclature for purposes of discussing the study. 

opportunities for cost savings that do 
not jeopardize patient care. Shared 
savings programs are sometimes 
described as collaborations between 
physicians and hospitals to determine 
the best approach to providing quality 
patient care services. Shared savings 
programs have been recognized by 
stakeholders as an effective means of 
controlling costs, improving efficiency, 
and promoting quality in the delivery of 
health care services. Government 
stakeholders have recognized similar 
potential benefits when shared savings 
programs are properly structured to 
ensure compliance with Federal health 
care program requirements. 

Empirical evidence suggests that the 
goal of patient care quality maintenance 
or improvement can be achieved 
through a properly-designed shared 
savings program. An independent study 
of data from 13 separate, 1-year 
gainsharing programs 1 designed and 
administered by the organization 
responsible for the design of all of the 
gainsharing programs that, to date, have 
received favorable advisory opinions 
from OIG (see discussion below and in 
the FY 2009 Hospital IPPS proposed 
rule (73 FR 23692 through 23693)), 
found that the incentives for cost 
reduction in the gainsharing models 
studied did not result in reductions in 
quality and, for certain quality 
measures, resulted in improved quality 
of patient care. (See Jonathan D. 
Ketcham and Michael F. Furukawa 
‘‘Hospital-Physician Gainsharing in 
Cardiology.’’ Health Affairs, Vol. 27, No. 
3 (May/June 2008), 808.) Specifically, 
according to the study, gainsharing 
slowed the growth of average in-lab cost 
per coronary stent patient, reducing 
costs relative to non-gainsharing 
hospitals; yet, in-lab complications did 
not increase during gainsharing, and 
three complications significantly 
decreased. (Id. at 808.) With respect to 
gainsharing’s positive impact on patient 
care quality, the authors of the study 
asserted that the economic incentive for 
physicians participating in gainsharing 
programs to collaborate in defining and 
adopting best practices might improve 
the physicians’ incorporation of clinical 
evidence into patient care 
decisionmaking. This is, at least in part, 
because the gainsharing programs 
studied provided participating 
physicians and physician organizations 
with information about other 

physicians’ practice patterns. (Id. at 
809.) 

Although properly structured shared 
savings programs may increase 
efficiency and reduce waste, thereby 
potentially increasing a hospital’s 
profitability and contributing to quality 
of care, improperly designed or 
implemented programs pose the same 
risks of program or patient abuse 
described above in connection with 
incentive payment programs. Additional 
risk is posed by shared savings 
programs that reward physicians based 
on overall cost savings (for example, the 
amount by which the total costs 
attributable to a particular hospital 
department decreased from one year to 
the next) without accountability for 
specific cost reduction measures. 

We are concerned about physicians 
responding to a shared savings program 
by limiting their use of quality- 
improving but more costly devices, tests 
or treatments (‘‘stinting’’), by treating 
only healthier patients (‘‘cherry 
picking’’), by avoiding sicker patients 
(‘‘steering’’) at the hospital, or by 
discharging patients earlier than 
clinically indicated either to home or to 
post acute care settings (‘‘quicker- 
sicker’’ discharge). We are concerned 
also about arrangements which provide 
for payments in exchange for patient 
referrals or result in unfair competition 
among hospitals offering shared savings 
programs to foster physician loyalty and 
to attract more referrals. We are 
concerned that, because of pressures 
from competition or physicians, 
hospitals may increase the percentage of 
savings shared with the physicians, 
manipulate hospital accounts to 
generate phantom savings, or otherwise 
game the arrangement to generate 
income for referring physicians in order 
to retain them for or attract them to the 
hospital. (These same concerns may be 
present with incentive payment 
programs.) We are incorporating 
safeguards into the proposed exception 
that are intended to address these risks. 

iii. DHHS Initiatives: Incentive Payment 
and Shared Savings Programs 

Patient care quality improvement is a 
laudable goal and a priority of the 
Department of Health and Human 
Services (the Department or DHHS). 
Patient care should be safe, effective, 
efficient, patient-centered, timely and 
equitable. Establishing partnerships is a 
critical step towards achieving our goals 
of improving patient care quality and 
avoiding unnecessary costs. Incentive 
payment and shared savings programs, 
when properly structured, by design 
establish such partnerships. 

Since 1991, we have sponsored a 
variety of demonstration projects and 
other initiatives to explore the 
connection between payments and the 
quality of care. These initiatives include 
the evaluation of both gainsharing (in 
various forms) and P4P programs 
affecting providers of health care to 
beneficiaries in diverse care settings. 
Although we decline to provide detailed 
descriptions of individual initiatives 
here, gainsharing demonstrations 
include: (1) The Medicare Participating 
Heart Bypass Center Demonstration 
which was conducted to assess the 
feasibility and cost effectiveness of a 
negotiated all-inclusive bundled 
payment arrangement for coronary 
artery bypass graft (CABG) surgery 
while maintaining high quality care; (2) 
a 3-year demonstration under section 
1866C of the Act, which has been 
established, but not yet implemented, to 
test gainsharing models involving 
physicians, and collaborations between 
hospitals working with physicians, in a 
single geographic area to improve the 
quality of inpatient hospital care; and 
(3) a demonstration project under 
section 5007 of the DRA that would 
involve arrangements between a 
hospital and physicians and 
practitioners under which the hospital 
provides remuneration (to certain 
physicians and to certain practitioners 
(as defined in 1842(b)(18)(C) of the Act)) 
that represents solely a share of the 
savings incurred directly as a result of 
collaborative efforts between the 
hospital and a particular physician (or 
practitioner) to improve overall quality 
and efficiency. In addition, we recently 
announced a new demonstration, the 
Acute Care Episode Demonstration, for 
hospitals to test the use of a bundled 
payment for both hospital and physician 
services for a select set of episodes of 
care (orthopedic and cardiac) to 
improve the quality of care delivered 
through Medicare FFS. We note that 
some of the demonstration programs are 
proceeding under a statutory provision 
that waived application of section 1877 
of the Act, the anti-kickback statute, and 
the CMP statute. 

In addition to these gainsharing 
demonstrations, we have developed a 
number of P4P and other value-based 
purchasing initiatives across patient 
care settings, including: The Premier 
Hospital Quality Incentive 
Demonstration; the Medicare Care 
Management Performance 
Demonstration; the Home Health Pay- 
for-Performance Demonstration; and the 
Better Quality Information Pilots. 
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iv. Potential Statutory and Regulatory 
Applications to Incentive Payment and 
Shared Savings Programs 

Section 1877 of the Act, also known 
as the physician self-referral statute: (1) 
Prohibits a physician from making 
referrals for certain DHS payable by 
Medicare to an entity with which he or 
she (or an immediate family member) 
has a financial relationship (ownership, 
investment or compensation), unless an 
exception applies; and (2) prohibits the 
entity from filing claims with Medicare 
(or billing another individual, entity or 
third party payer) for those referred 
services. The statute establishes a 
number of specific exceptions and 
grants the Secretary the authority to 
create regulatory exceptions for 
financial relationships that pose no risk 
of program or patient abuse. 

A financial relationship is created 
where an incentive payment or shared 
savings program results in a direct or 
indirect payment from the hospital to a 
physician. Unless the arrangement 
satisfies the requirements of an 
applicable exception, the incentive 
payment or shared savings payment 
would violate the physician self-referral 
prohibition if the physician receiving 
the payment makes referrals for DHS to 
the hospital making the incentive 
payment or shared savings payment. In 
many cases, incentive payment and 
shared savings programs can be 
structured to satisfy the requirements of 
existing exceptions (for example, the 
exceptions for bona fide employment 
relationships, personal service 
arrangements, fair market value 
compensation, or indirect compensation 
arrangements). In some cases, no 
exception may be necessary (for 
example, incentive payments paid 
directly from a payer at the payer’s sole 
discretion to a physician for the 
physician’s efforts in improving 
quality). However, in other 
circumstances, the existing exceptions 
to the physician self-referral prohibition 
may not be sufficiently flexible to 
protect payments to physicians under 
incentive payment and shared savings 
programs. 

As noted above, incentive payment 
and shared savings programs also 
implicate two additional specific fraud 
and abuse statutes—the CMP statute and 
the anti-kickback statute. An incentive 
payment or shared savings program 
could run afoul of the anti-kickback 
statute if one purpose of the payment 
from the hospital to the physician is to 
influence referrals of Federal health care 
program business. In contrast, the intent 
of the parties does not dictate 
compliance with the physician self- 

referral statute. If an arrangement fails to 
satisfy all of the requirements of an 
exception, it would violate section 1877 
of the Act. 

v. Solicitation of Comments in the FY 
2009 Hospital Inpatient Prospective 
Payment System Proposed Rule 

In the FY 2009 IPPS proposed rule, 
we solicited comments as to whether we 
should issue an exception specific to 
gainsharing arrangements, which we 
stated ‘‘typically refer[] to an 
arrangement under which a hospital 
gives physicians a share of the reduction 
in the hospital’s costs (that is, the 
hospital’s cost savings) attributable in 
part to the physicians’ efforts’’ (73 FR 
23692). Although we noted general 
concerns with arrangements that 
involve the use of a percentage-based 
compensation formula (as many 
gainsharing arrangements involve), we 
solicited comments regarding a 
potential exception to the physician 
self-referral prohibition for gainsharing 
arrangements in recognition of ‘‘the 
value to the Medicare program and its 
beneficiaries where the alignment of 
hospital and physician incentives 
results in improvements in quality of 
care’’ (73 FR 23694). Specifically, we 
solicited comments on the following: (1) 
What types of requirements and 
safeguards should be included in any 
exception for gainsharing arrangements; 
and (2) whether certain services, clinical 
protocols, or other arrangements should 
not qualify for the exception (73 FR 
23694). 

b. Public Response to Solicitation of 
Comments 

The following discussion describes 
comments received in response to the 
solicitation of comments on gainsharing 
arrangements that we have reviewed to 
date. In addition, we have reviewed 
comments received in connection with 
our proposal in the CY 2008 PFS 
proposed rule to revise § 411.354(d) to 
permit the use of percentage-based 
compensation formulae (such as the 
type often used for making cost sharing 
payments) for personally performed 
physician services only (72 FR 38184). 
In that proposal, we specifically noted 
that the revisions, if finalized, could 
potentially affect payment 
methodologies used in gainsharing 
programs. Generally, commenters 
strongly supported the establishment of 
an exception for gainsharing and other 
programs that compensate physicians 
and physician organizations for 
improving patient care quality and 
decreasing the cost of providing patient 
care when those achievements can be 
tied to the physician’s or physician 

organization’s participation in the 
program. Commenters urged that an 
exception contain safeguards to ensure 
patient access to necessary items and 
services, improve patient care quality, 
and avoid improper influencing of 
physician referral patterns due to the 
constraints or incentives of the 
program’s design. One commenter 
suggested that the availability of the 
exception be contingent upon the 
parties obtaining a favorable advisory 
opinion from OIG prior to the 
implementation of the gainsharing 
program. In addition, commenters 
requested that an exception provide 
flexibility to allow an entity to design an 
incentive payment or shared savings 
program that is specific to the entity’s 
goals and needs, as well as to modify 
the program as necessary. One 
commenter also provided 
recommendations regarding the types of 
cost savings measures (in addition to 
supply cost reduction measures) that 
should be addressed by the exception, 
as well as particular services, clinical 
protocols, and other arrangements that 
we should exclude from the protection 
of an exception for incentive payment 
and shared savings programs. The 
commenter suggested that an exception 
to the physician self-referral prohibition 
should permit more types of 
arrangements (and within additional 
medical specialties) than thus far have 
been explicitly approved in OIG 
advisory opinions. Specifically, the 
commenter urged that an exception for 
incentive payment and shared savings 
programs allow a program covered by 
the exception to reward: (1) Decreasing 
delays in patient care; (2) reconsidering 
ordering patterns for all types of testing 
and services (in order to reduce 
medically unnecessary services and 
reduce cost); (3) reducing consultation 
of other physicians when value is not 
added to the patient’s care through the 
consultation; (4) establishing long-term 
management of chronic patient 
conditions; and (5) using alternative 
care (for example, outpatient care 
instead of inpatient care). 

Specific recommendations for 
safeguards to be included in an 
exception for incentive payments and 
shared savings programs included: (1) 
Permitting the duration of the program 
to exceed 1 year (the term of the 
arrangements approved under the OIG 
advisory opinions to date); (2) requiring 
mechanisms to ensure that the program 
will not affect patient care in an adverse 
manner; (3) limitations on the amount of 
payments to participating physicians; 
(4) requiring periodic review of the 
impact of the program on clinical care; 
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(5) a written agreement that clearly 
identifies the services or actions for 
which payment may be made to the 
participating physicians; (6) permitting 
payments only for documented and 
verified quality improvement and waste 
or cost reduction; (7) determining 
compensation to participating 
physicians (or a formula for such 
compensation) prior to the 
implementation of the program or the 
physician’s participation in the 
program, and prohibiting modification 
to the compensation during the term of 
the arrangement; (8) requiring written 
disclosure regarding the program to all 
patients affected by the program to 
promote transparency and 
accountability; and (9) prohibiting 
payment to a physician or physician 
organization that is determined in any 
way based on a reduction in the length 
of stay for hospital patients. 

c. Proposal 
Although we solicited comments in 

the FY 2009 IPPS proposed rule 
regarding an exception to the physician 
self-referral prohibition for gainsharing 
arrangements (73 FR 23692), we believe 
that a broader exception that includes 
incentive payment programs is needed 
to facilitate the full array of nonabusive, 
beneficial incentive payment and shared 
savings programs that we consider 
important for promoting the highest 
quality of care for our beneficiaries 
while achieving cost savings for the 
program. Section 1877(b)(4) of the Act 
authorizes the Secretary to create 
regulatory exceptions for financial 
relationships that he determines do not 
pose a risk of program or patient abuse. 
Therefore, using our authority under 
section 1877(b)(4) of the Act, we are 
proposing here an exception in new 
§ 411.357(x) for payments provided to a 
physician participant in an incentive 
payment or shared savings program that 
includes certain safeguards and satisfies 
certain conditions. 

i. General Considerations With Respect 
to the Proposed Exception 

As we described above in greater 
detail, we have concerns about 
physicians responding to incentive 
payment and shared savings programs 
by stinting, cherry picking, steering, and 
making quicker-sicker discharges. The 
criteria included in the proposed 
exception are focused on three aspects 
that we consider critical to a properly 
structured, nonabusive incentive 
payment or shared savings program: 
transparency, quality controls (for 
example, controls to prevent reductions 
in resource utilization that lead to a 
diminution in quality), and safeguards 

against payments for referrals (or 
influencing referrals). We are proposing 
requirements with respect to the 
structure of the incentive payment and 
shared savings program itself, 
limitations and conditions regarding the 
payments provided to the physicians 
participating in the program, and 
requirements for the arrangement 
between the hospital and the physicians 
participating in the program. We are 
seeking comments on each requirement 
in the exception, as well as comments 
regarding the exception in its entirety. 
With respect to the latter, we are 
interested in comments regarding the 
effect of incentive payment and shared 
savings programs on marketplace 
competition, specifically with regard to 
whether shared savings programs that 
include product standardization 
measures disadvantage small 
manufacturers of items, supplies and 
devices due to the selection and 
preferred utilization of a limited number 
of items, supplies and devices included 
in the shared savings program, the 
ordering of which qualifies for program 
payments. (We note that, although we 
expect that the initial selection of the 
preferred products would be based on 
clinical efficacy, safety and medical 
appropriateness, we recognize that the 
final selection of products in a product 
standardization program is likely to be 
based on price when quality and utility 
are comparable). We are interested in 
comments on how product 
standardization can be achieved without 
limiting patient access to items, 
supplies and devices considered 
beneficial to improved patient care. We 
are also concerned about the potential 
for fraud and abuse if manufacturers 
attempt to influence the design or 
implementation of hospital incentive 
payment or shared savings programs. 

We note that, for most of the 
requirements and safeguards discussed 
in this proposal, we have proposed 
regulation text. However, we have not 
provided proposed regulation text for a 
limited number of the proposed 
requirements and safeguards described, 
but rather have solicited comments 
regarding how best to incorporate them 
into the regulatory text of the exception. 

We are proposing a single set of 
requirements that would apply equally 
to incentive payment and shared 
savings programs. In many cases, 
programs may include both patient care 
quality measures and cost savings 
measures, or a particular performance 
measure may be both a quality measure 
and cost savings measure. We believe 
that one set of requirements would ease 
administration and assist with hospitals’ 
and physicians’ compliance efforts. 

Further, similar risks of program or 
patient abuse exist regardless of whether 
a hospital pays a physician a share of its 
internal cost savings, a share of external 
funds earned by meeting quality goals 
(in a payer-sponsored program), or a 
share of its general revenues to promote 
quality. We are interested in comments 
with respect to whether separate 
exceptions for incentive payment 
programs and shared savings programs 
would be preferable and, if so, how they 
should be structured, and which 
requirements should appear in each. 

The requirements of the proposed 
exception include a number of program 
integrity safeguards, consistent with our 
longstanding concern, first noted in the 
Phase I final rule with comment period, 
that a patient’s choice can be affected 
when physicians steer patients to less 
convenient or lower quality items or 
services because the physicians are 
sharing profits with, or receiving 
remuneration from, the provider (63 FR 
1659 and 1662). We are also concerned 
about systems that incentivize the 
delivery of less expensive care at the 
cost of patient care quality and systems 
that limit patient access to beneficial 
new technology. The proposed 
exception prohibits payment to 
physicians based in whole or in part on 
a reduction in the length of stay for a 
particular patient or in the aggregate for 
the hospital operating the program. 
However, we recognize that reduced 
length of stay may occur as an 
incidental effect of quality improvement 
efforts. 

ii. Scope of the Proposed Exception 
As noted above, we used the term 

‘‘incentive payment and shared savings 
program’’ to encompass a wide variety 
of gainsharing and P4P programs. We do 
not propose to limit the exception to 
traditional gainsharing programs or 
supply cost/waste reduction programs. 
We are seeking comments regarding 
whether this approach is too limited or 
expansive, and whether different 
terminology would better describe the 
range of nonabusive programs we intend 
to cover under the proposed exception. 

Our proposed exception protects only 
incentive payment and shared savings 
programs offered by hospitals. It is our 
understanding that these arrangements 
are the most common, and, as described 
above, are the type with which we have 
the most experience. We are concerned 
that, unlike hospitals that are 
reimbursed on a prospective payment 
basis, other types of providers and 
suppliers that are reimbursed on a fee 
schedule or other FFS basis might have 
an incentive to create quality measures 
that mandate the furnishing of more 
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items and services, without regard to 
costs to the Medicare program or its 
beneficiaries. In many cases, it might be 
relatively easy to characterize a program 
that offers beneficiaries more items and 
services as a ‘‘quality’’ incentive 
program, even in the absence of actual 
quality improvement. However, we are 
soliciting comments on whether 
incentive payment or shared savings 
programs (or similar programs) offered 
by other DHS entities should be 
protected and under what 
circumstances. In particular, we are 
interested in comments regarding the 
structure and design of non-hospital 
arrangements and the safeguards that we 
could include in an exception to meet 
the statutory standard of no risk of 
program or patient abuse. 

We are proposing to protect 
remuneration only in the form of cash 
(or cash equivalent) payments made by 
a hospital. Nonmonetary remuneration, 
such as additional staff members or new 
equipment, offered to reward 
achievement of quality or cost savings 
goals would not be protected. In 
addition, the proposed exception would 
be limited to payments to physicians 
who actually participate (‘‘participating 
physicians’’) in the achievement of the 
patient care quality measures or cost 
savings measures (collectively referred 
to in this proposal as the ‘‘performance 
measures’’) that are the subject of the 
particular program. We note that the 
physician self-referral statute applies 
only to physicians. Nothing in this 
proposal is intended to limit or prohibit 
the participation of NPPs in incentive 
payment and shared savings programs. 
Moreover, the participation of NPPs in 
an incentive payment or shared savings 
program would not require the 
protection of an exception to the 
physician self-referral prohibition 
unless the practitioner’s referrals are 
directed by, controlled by, or attributed 
to a physician with whom or for whom 
the practitioner works. 

We are proposing that protected 
payments could be made to 
participating physicians individually or 
to physician organizations composed 
entirely of participating physicians 
(referred to in this proposal as 
‘‘qualified physician organizations’’) (for 
example, a group practice composed 
entirely of cardiac surgeons 
participating in a cardiac surgery shared 
savings program could be a qualified 
physician organization). With respect to 
qualified physician organizations, we 
are considering whether such 
organizations could include physicians 
who are eligible to participate in the 
program, even if the individual 
physicians elect not to participate in the 

program (for example, a group practice 
composed entirely of cardiac surgeons 
could be a qualified physician 
organization in a cardiac surgery shared 
savings program, even if some surgeons 
elect not to participate in the program). 
As discussed further below, qualified 
physician organizations would need to 
distribute incentive or shared savings 
payments received from the hospital on 
a per capita basis to the physicians in 
the physician organization who 
participated in the incentive payment or 
shared savings program. In any case, 
payments made to physicians who refer 
patients to the hospital but do not 
otherwise participate in the program 
would not be protected. For example, 
payments to cardiac surgeons for 
changing their operating room 
procedures would be protected 
(provided that all of the other 
requirements of the exception were 
satisfied), whereas payments to the 
cardiologists who referred the patients 
for cardiac surgery but did not perform 
the surgery or contribute to the 
achievement of the performance 
measures through their personal efforts 
would not be protected. 

iii. Requirements Related to the Design 
of an Incentive Payment or Shared 
Savings Program 

To be protected, the incentive 
payment or shared savings program 
must be a documented program that 
seeks to achieve the improvement of 
quality of hospital patient care services 
through changes in physician clinical or 
administrative practices or actual cost 
savings for the hospital resulting from 
the reduction of waste or changes in 
physician clinical or administrative 
practices, without an adverse affect on 
or diminution in the quality of hospital 
patient care services. 

We are proposing to require that, in 
order for payments made as part of an 
incentive payment or shared savings 
program to qualify for the protection of 
the exception, the program must include 
patient care quality or cost savings 
measures (or both) supported by 
objective, independent medical 
evidence indicating that the measures 
would not adversely affect patient care. 
Specifically, all performance measures 
must use an objective methodology, be 
verifiable, be supported by credible 
medical evidence, and be individually 
tracked. The measures must reasonably 
relate to the hospital’s practices and 
patient population. In the interest of 
creating clear, bright-line rules, we are 
proposing specifically that patient care 
quality measures be listed in CMS’ 
Specifications Manual for National 
Hospital Quality Measures. In the 

alternative, rather than require programs 
to include the patient care quality 
measures listed in CMS’ Specifications 
Manual for National Hospital Quality 
Measures, we would deem such 
measures to satisfy that requirement. 

With respect to cost savings measures, 
we are proposing to require that cost 
savings measures included in the 
incentive payment or shared savings 
program use an objective methodology, 
be verifiable, be supported by credible 
medical evidence indicating that the 
measures would not adversely affect 
patient care, be individually tracked, 
and reasonably relate to the services 
provided. We are seeking comment 
regarding this approach and the 
described alternative for patient care 
quality measures in general, and we are 
interested specifically in comments 
regarding other appropriate performance 
measures (or lists of performance 
measures, particularly with respect to 
cost savings measures to the extent such 
a list might exist) that might be deemed 
to satisfy such a requirement if we 
finalize this alternative proposal, as well 
as whether parties could satisfy this 
requirement by including criteria 
deemed by the Secretary in an advisory 
opinion to meet the requirement. We are 
including this requirement to safeguard 
against programs that incorporate sham 
standards that are designed to reward 
physicians for referrals rather than the 
achievement of legitimate benchmarks 
for quality maintenance or improvement 
or cost savings. We believe that 
appropriate performance measures 
should derive from broad, objective, 
widely-recognized criteria and not 
merely result from the subjective views 
of the parties to the arrangement. We 
also are proposing a specific 
requirement that the program ensure 
that the quality of patient care services 
is not impacted adversely as a result of 
the program. 

We are proposing that an incentive 
payment or shared savings program 
must be reviewed prior to 
implementation of the program and at 
least annually thereafter to ascertain the 
program’s impact on the quality of 
patient care services provided by the 
hospital. We believe that such vigilance 
is critical to ensure that quality of 
hospital patient care is not impacted 
adversely. Under this proposal, the 
reviews must be conducted by a person 
or organization with relevant clinical 
expertise, and they must be 
independent medical reviews. By 
‘‘independent medical reviews,’’ we 
mean reviews by an individual or 
organization that is not: (1) Affiliated 
with the hospital operating the program 
under review; (2) not affiliated with any 
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participating physician or with any 
physician organization with which a 
participating physician is affiliated; and 
(3) at the time of the review, not 
participating in any incentive payment 
or shared savings program operated by 
the hospital. We are seeking comments 
specifically regarding the appropriate 
frequency for review of incentive 
payment and shared savings programs 
to ensure that quality of hospital patient 
care is not impacted adversely and to 
protect against program or patient 
abuse. We are also seeking comments 
addressing the circumstances, if any, 
under which the periodic review could 
be conducted by an individual or 
organization that does not fall within 
the definition of ‘‘independent medical 
review’’ outlined above. 

Any reviews would need to be 
objective, accurate and complete and 
result in written findings. We are 
proposing that the initial and periodic 
reviews should be contemporaneously 
documented, and that all 
documentation related to the incentive 
payment or shared savings program and 
the reviews thereof be made available to 
the Secretary upon request. We are 
further proposing that incentive 
payment and shared savings programs 
must provide for immediate and 
appropriate corrective action in the 
event a periodic review reveals an 
adverse impact on quality. Corrective 
actions could include termination of the 
program, removal of the relevant 
measure from the program, removal of 
the relevant measure from the 
calculation of physician payments, or 
termination of the physician from the 
program. We are considering whether 
corrective actions could also include 
modification of a performance measure 
and, if so, under what conditions. 
However, we would prohibit the 
discontinuation of a performance 
measure for the purpose of increasing 
the payment to the participating 
physicians in the next period. Also, 
although we do not want to encourage 
practice patterns that result in reduced 
or poor quality patient care, we do not 
believe it is appropriate to permit the 
discontinuation of a performance 
measure because the participating 
physicians are unable to earn a shared 
savings payment related to that 
measure. We are interested in comments 
addressing the appropriate corrective 
actions and how best to incorporate a 
corrective action requirement into the 
regulatory text of the exception. 

We are proposing to require that 
participation in the program be limited 
to those physicians who are members of 
the hospital’s medical staff at the 
commencement of the program. We 

believe that this would protect against 
abusive programs that serve as 
inducements to attract physicians from 
competing hospitals. However, we are 
soliciting comments on whether and, if 
so, how a physician who joins the 
medical staff at the hospital as part of 
the normal cycle of workforce demands 
for care delivery could be permitted to 
participate in an incentive payment or 
shared savings program (either 
individually or as part of a qualified 
physician organization, as described 
below) that began before he or she 
joined the medical staff of the hospital. 
We are also proposing that physicians 
participating in an incentive payment or 
shared savings program, or in a 
particular performance measure or 
measures within an incentive payment 
or shared savings program, must do so 
in ‘‘pools’’ of five or more participating 
physicians among whom the aggregate 
incentive payment available for, or cost 
savings that result from, the efforts of 
the physicians in the ‘‘pool’’ with 
respect to a particular measure would be 
shared on a per capita basis. A qualified 
physician organization could itself 
constitute an eligible pool, provided 
that it is comprised of at least five 
participating physicians. Otherwise, 
participating physicians in the qualified 
physician organization would need to 
be grouped by the hospital into pools of 
at least five participating physicians. 

The distribution of incentive payment 
and shared savings program payments 
must be supported by written 
documentation. As an additional 
safeguard, we are proposing to require 
that physician ‘‘pools’’ be formed at the 
commencement of the program. We are 
interested in comments about our 
proposal to require hospitals to create 
pools for purposes of physician 
participation in incentive payment and 
shared savings programs and the 
minimum number of physicians needed 
to comprise a ‘‘pool’’ that adequately 
reduces the risk of program or patient 
abuse. Specifically, we are interested in 
comments on whether and, if so, how 
we should address the ‘‘pooling’’ of 
funds for payment purposes in an 
incentive payment or shared savings 
program targeted at a specific medical 
specialty or hospital department in 
which the physicians on the medical 
staff in that specialty or department or 
in the physician organization total fewer 
than five physicians. 

We are proposing also that a hospital 
may not determine eligibility for 
physician participation in a program 
based on the volume or value of 
referrals or other business generated 
between the parties. We are also 
considering, and soliciting comments 

about, conditioning protection under 
the exception on the hospital offering 
the opportunity to participate in the 
incentive payment or shared savings to 
all physicians on the medical staff who 
belong to the department or practice in 
the specialty relevant to the program 
(for example, the opportunity to 
participate in a shared savings program 
for cardiac surgery would have to be 
offered to all cardiac surgeons on the 
hospital’s medical staff). 

To qualify for protection under the 
proposed exception, an incentive 
payment or shared savings program may 
not limit the discretion of physicians to 
make medically appropriate decisions 
for their patients, including, but not 
limited to, decisions about tests, 
treatments, procedures, services, 
supplies or discharge. Although 
incentive payment and shared savings 
programs may condition program 
payments on particular physician 
choices, to be protected under the 
proposed exception, such programs 
could not limit other choices for which 
physicians would not receive program 
payments. In particular, a hospital must 
not limit the availability of any specific 
item, supply or device, including new 
technology that is linked through 
objective evidence to improved 
outcomes and is clinically appropriate 
for a particular patient, and must permit 
individual physicians access to the 
same selection of items, supplies and 
devices that was available to them prior 
to the physician’s participation in the 
program. We are not requiring physician 
access to items, supplies and devices 
that were not available prior to the 
commencement of the incentive 
payment or shared savings program. 
Rather, a hospital must make available 
to a participating physician at least the 
same selection available to the 
physician prior to his or her 
participation in the incentive payment 
or shared savings program, which 
already may have been restricted by 
hospital policy, but without payment to 
physicians based on such situations. 

We recognize that some shared 
savings programs are designed to 
channel the physician’s selection of 
physician preference items toward a 
limited number of choices; however, we 
believe that, to safeguard the program 
and its beneficiaries against abuse, 
physicians participating in a shared 
savings program must have access to 
items or supplies that they deem 
medically necessary for an individual 
patient’s care. This would include new 
technology, provided that it meets the 
same Federal regulatory standards (for 
example, approval by the Food and 
Drug Administration (FDA) and 
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Medicare or Medicaid coverage 
decisions) as the items or supplies 
included in the program. By including 
this requirement, we intend that 
programs would ensure access to 
clinically appropriate new technology 
while, at the same time, protect patient 
safety. For example, if a program 
includes three alternative, FDA- 
approved devices for a particular 
procedure, the hospital sponsoring the 
program could limit access to new 
technology that is experimental (that is, 
not FDA-approved), but could not limit 
access to FDA-approved alternative 
devices/technology. We note also that 
items, supplies and devices in a product 
standardization program (that is a cost 
savings action under a shared savings 
program) should not be selected on the 
basis of a participating physician’s 
ownership or investment interest in, or 
compensation arrangement with, the 
manufacturer or distributor of the item, 
supply or device, or his or her interest 
in a group purchasing organization 
(GPO) that arranges for the purchase of 
the item, supply or device. In this 
regard, we would strongly recommend, 
and may require, that such physicians 
be barred from participating in any 
manner in the design or implementation 
of an incentive payment or shared 
savings program that involves items, 
supplies or devices in which the 
physician has a financial interest. We 
are proposing that a physician (or 
qualified physician organization) could 
not receive a payment under an 
incentive payment or shared savings 
program for the use of an item, supply 
or device if he or she (or the qualified 
physician organization) has an 
ownership or investment interest in, or 
a compensation arrangement with, a 
manufacturer or distributor of the item, 
supply or device, or GPO that arranges 
for the purchase of the item, supply or 
device. 

iv. Requirements Related to Payments 
Made Under an Incentive Payment or 
Shared Savings Program 

To reduce the risk that incentive or 
shared savings program payments might 
be used to encourage or reward referrals 
to the hospital or provide incentives to 
engage in other abusive practices, such 
as stinting or cherry picking, we are 
proposing that payments made to 
physicians participating in the incentive 
payment or shared savings program be 
distributed on a per capita basis. We are 
interested in public comments that may 
outline alternate approaches to the per 
capita payment model for the 
distribution of incentive payments or 
shared savings payments, such as 
paying a physician more or less 
according to whether he or she 

contributed more or less to the 
achievement of the performance 
measures included in the incentive 
payment or shared savings program. 

We believe that safeguards are 
necessary to ensure that incentive 
payment and shared savings programs 
do not result in altered referral patterns 
and to reduce the risk that programs 
will become vehicles used to reward 
referring physicians. To address this, we 
are proposing that remuneration paid to 
a participating physician or a qualified 
physician organization may not include 
any amount that takes into account the 
provision a greater volume of Federal 
health care patient procedures or 
services than the volume provided by 
the participating physician or qualified 
physician organization during the 
period of the same length immediately 
preceding the commencement of the 
program as that covered by the payment. 
We are interested in comments 
regarding whether and, if so, how to 
account for volume changes due to 
market forces and physician practice 
growth. 

We are also proposing that the 
amount of the remuneration paid to the 
physician or qualified physician 
organization be limited in duration and 
amount. With respect to duration, we 
are proposing that protected programs 
be no shorter than 1 year and no longer 
than 3 years. With respect to a limit on 
the amount of payments, we are 
proposing two types of limits, which we 
might adopt separately or together. 

First, we are proposing a limit on 
payments expressed as a set percentage 
of the savings available to the hospital 
as a result of the changes in clinical or 
administrative practices of the 
participating physicians. Although not 
incorporated into the proposed 
regulation text, we are specifically 
considering a flat 50 percent limit on 
the sharing of cost savings (regardless of 
the length of the program), and are 
considering whether to require ‘‘re- 
basing,’’ depending on the length of the 
program. We are interested in comments 
regarding whether this ‘‘cap’’ on 
payments is appropriate, too high, or too 
low. We are interested also in comments 
regarding whether and, if so, how we 
should limit payments under a multi- 
year incentive payment or shared 
savings program to an amount that 
would be actuarially equivalent to the 
amount of the payments made under a 
1-year program. We are considering also 
‘‘scaled’’ limits for programs longer than 
1 year. Under the scaled limits 
approach, we would not require re- 
basing (as further described below), but 
would require that payments to 
physicians decrease over the course of 

the performance measure. For purposes 
of calculating the actual payments to the 
physician, we are proposing that cost 
savings be measured by comparing the 
hospital’s actual acquisition costs for 
the items and supplies or costs of 
delivering the specified services that are 
subject to the incentive payment or 
shared savings program to the hospital’s 
baseline costs for the same items, 
supplies or services during the 1-year 
period immediately preceding the 
commencement of the program. 

Second, we are proposing a limit on 
payments to address the risk that 
physicians will continue to receive 
financial rewards for already 
implemented changes in clinical or 
administrative practices. This second 
limit would require that payments made 
under an incentive payment or shared 
savings program must take into account 
any payments that have already been 
made for performance measures already 
achieved (‘‘re-basing’’). We are 
considering a re-basing approach under 
which, at the end of year one, the 
hospital would re-base performance 
measures such that available payment 
would be based on the difference 
between the hospital’s then-current 
level for a particular performance 
measure and the goal established for 
that performance measure. This 
approach would apply similarly to 
incentive payments made exclusively 
for improvements in patient care quality 
that are unrelated to the achievement of 
cost savings. We are soliciting 
comments specifically as to whether 
requiring the re-basing of ‘‘quality-only’’ 
payments is a necessary safeguard 
against program or patient abuse, or 
whether a different approach for 
limiting such payments could be 
implemented that would safeguard 
against risk to the Medicare program or 
its beneficiaries. We are also soliciting 
comments on whether we should 
require re-basing at all and, if so, under 
what parameters and whether parties 
should be free to choose the frequency 
of the payment and re-basing periods 
under the incentive payment or shared 
savings program. In no event would a 
hospital be permitted to increase the 
incentive payment or shared savings 
payment potentially available to 
physicians as a result of the re-basing. 

By way of illustration, assume that 
one objective cost saving measure in the 
program is to decrease from 80 percent 
utilization of a specified item during a 
particular surgical procedure (the 
hospital’s historical utilization rate for 
the item) to 20 percent utilization (the 
national average for utilization of the 
item). Under an approach that requires 
re-basing, if, after completion of the first 
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year of the program, the hospital’s 
utilization of the specified item 
decreased to 60 percent of surgical 
procedures, for year 2 of the 
arrangement, the participating 
physicians could receive payment only 
for any reduction below 60 percent 
utilization of the specified item, that is, 
the new ‘‘historical’’ baseline utilization 
rate would be 60 percent and all cost 
savings and waste reduction for the 
upcoming year would be measured 
against the new baseline utilization rate. 
If, after completion of year one, the 
hospital’s utilization of the specified 
item increased to 90 percent, the 
hospital would be prohibited from re- 
basing the utilization rate higher than 
the initial 80 percent utilization rate 
determined at the commencement of the 
incentive payment or shared savings 
program. The participating physicians 
would, in the aggregate, be eligible to 
receive as a shared savings payment the 
same percentage of cost savings 
throughout the term of the program. 

Using the same figures, under an 
approach that requires scaling of the 
payments over the course of the 
arrangement, the physicians 
participating in the program would be 
eligible for a decreasing percentage of 
cost savings over the course of the 
arrangement. Assume, for example, we 
adopted an approach that permitted 
shared savings payments of up to 50 
percent for year one, up to 35 percent 
for year two, and up to 20 percent for 
year three. If a particular cost savings 
measure generated savings of $100,000 
the first year, $150,000 the second year, 
and $200,000 the third year (all relative 
to the historical baseline utilization rate 
established at commencement of the 
program), the participating physicians 
would be eligible for a total of 50 
percent of $100,000 (or $50,000) the first 
year, a total of 35 percent of $150,000 
(or $52,500) the second year, and 20 
percent of $200,000 (or $40,000) the 
third year. We are also considering 
protecting programs in which dollar 
limits are expressed as fixed dollar 
amounts rather than percentages. 

Each of the approaches described 
above could be adopted to the exclusion 
of or in concert with each other. We are 
interested in comments regarding 
whether the exception should include 
one or more of the payment limit 
alternatives, as well as comments 
regarding other appropriate limitations 
for the amount and nature of the 
payments made under an incentive 
payment or shared savings program. 
Regardless of which approach we adopt, 
we are proposing to require that 
payments based on cost savings be 
calculated on the hospital’s actual 

acquisition costs for the items at issue, 
as well as the costs involved in 
providing the specified services and that 
they be calculated on the basis of all 
patients, regardless of insurance 
coverage (subject to the cap on payment 
for Federal health care program 
beneficiaries described above). We are 
seeking comments regarding whether 
these conditions are appropriate and 
whether we should permit modification 
under other or different circumstances. 

We do not intend to protect 
arrangements in which physicians 
receive payments for actions taken that 
result in a reduction below a 
predetermined target. For example, in 
the first hypothetical (under the 
required re-basing approach), no 
payments could be made for reductions 
below 20 percent utilization. We intend 
to require that the target thresholds use 
objective historical and clinical 
measures that are reasonably related to 
the practices and the patient population 
at the hospital. We are mindful that 
some performance measures may not be 
amendable to such utilization ‘‘floors’’ 
or ‘‘ceilings.’’ We are considering 
including comparable safeguards for 
measures that may not be readily 
amenable to percentage ‘‘floors’’ and 
‘‘ceilings’’, such as measures related to 
product substitution and product 
standardization. For example, the fact 
that the substitution of one product for 
another would not adversely impact 
quality might need to be supported by 
substantial objective medical evidence. 
We are soliciting comments on what 
kinds of quality controls are appropriate 
for performance measures that are not 
amendable to utilization ‘‘floors’’ and 
‘‘ceilings.’’ We are considering whether 
and, if so, how this concern can be 
addressed by requiring that the parties 
obtain a fully independent clinical 
review by a qualified party of the 
program measures prior to 
implementing the program. We are 
soliciting comments on appropriate 
quality safeguards in such situations. 

We recognize that parties might want 
to structure arrangements so that 
payments are made by the hospital to a 
physician organization that would not 
meet our proposed definition of a 
qualified physician organization. This 
might be the case if incentive payment 
or shared savings payments are made by 
a hospital to a multi-specialty physician 
practice composed of participating and 
non-participating physicians (for 
example, a group composed of cardiac 
surgeons and cardiologists, in the case 
of a cardiac surgery shared savings 
program). We are considering whether 
to extend the proposed exception to 
cover payments from a hospital to such 

physician organizations and, if so, 
under what conditions we could do so 
that would pose no risk of program or 
patient abuse. We are concerned that 
payments made to such physician 
organizations may become conduits to 
reward non-participating physicians for 
referrals. On the other hand, we 
recognize that programs structured so 
that hospitals make payments to 
physician organizations rather than to 
individual physicians may be 
administratively easier for hospitals to 
operate. (We note that, in some cases, 
payments from hospitals to physician 
organizations that are not qualified 
physician organizations might fit in the 
existing exception for indirect 
compensation arrangements, depending 
on the circumstances.) 

We are considering several options to 
address this issue. First, we are 
considering an approach that would 
allow hospitals to make incentive 
payment or shared savings payments to 
individual physicians indirectly by 
passing the payment through the 
physician’s physician organization. 
Under this approach, the total amount 
of the payment earned by the physician 
under the incentive payment or shared 
savings program would need to be 
passed through to the physician, except 
amounts required for income tax and 
other regular withholding. Under this 
approach, the physician organization 
would simply operate as a pass-through 
entity. The physician organization 
would be prohibited from retaining any 
portion of the incentive payment or 
shared savings payment (except, 
potentially, for required withholdings to 
be paid on behalf of the participating 
physician). We are soliciting comments 
about this approach and what types of 
payments the physician organization 
could withhold (for example, whether 
the physician organization should be 
permitted to withhold required 
contributions to a qualified retirement 
plan). 

We are concerned about the difficulty 
hospitals might encounter in ensuring 
that the physician organization 
accurately and fully passes through the 
full payment to the participating 
physician, and we are concerned about 
the risk of fraud and abuse if the 
payment mechanism were manipulated 
so that the physician organization 
retains a portion of the payments for its 
own benefit. Such gaming of the 
payment structure could result in 
improper remuneration from the 
hospital to the physician organization 
for referrals (and would not fit in the 
proposed or any other exception to 
section 1877 of the Act). We are 
interested in comments about how to 
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craft safeguards for the exception to 
prevent this type of potential abuse. In 
this regard, we are considering requiring 
that the physician organization 
document all amounts received and 
distributed to participating physicians, 
as well as any income tax or regular 
withholding payments made on behalf 
of the participating physician. In 
addition, we would require that the 
physician organization’s obligations 
with respect to ‘‘pass through’’ 
payments be included in the written 
agreement between the parties and that 
the physician organization be a 
signatory (in addition to the hospital 
and the participating physician) to the 
agreement. We are soliciting comment 
on these and any other safeguards 
necessary to ensure that payments are 
appropriately passed through to 
participating physicians. 

Second, we are considering whether, 
without posing a risk of program or 
patient abuse, we could expand the 
definition of a ‘‘qualified physician 
organization’’ to which protected 
payments can be made to include 
physician organizations comprised of 
some physicians who are not 
participating physicians. This approach, 
if implemented, would have the effect of 
protecting payments made directly to 
such physician organizations (rather 
than directly to individual physicians or 
‘‘passed through’’ the physician 
organization), provided that all other 
requirements of the exception were 
satisfied. We would adopt this approach 
only if we could do so in a manner that 
would not result in payments to 
physicians whose only contributions to 
the hospital’s incentive payment or 
shared savings program are potential 
referrals. If we expand the definition of 
a qualified physician organization, we 
envision a requirement that would 
permit only participating physicians to 
share in the incentive or shared savings 
payments. Our concerns described 
above about the difficulty hospitals 
would experience in monitoring the 
payments and the risk of manipulation 
to benefit referral source physicians or 
the physician organization as a whole 
are heightened with this approach. If we 
were to adopt this approach, we would 
include the proposed safeguards 
described above in connection with the 
pass-through payments proposal. In any 
event, we do not intend to protect 
arrangements that reward passive 
physicians who receive payments but 
do not participate in the achievement of 
the patient care quality or cost savings 
measure goals. 

One benefit of protecting programs 
that are structured so that payments are 
made from the hospital to a physician 

organization would be to avoid potential 
confusion that might be caused by the 
physician ‘‘stand in the shoes’’ 
provisions in § 411.354(c)(2) (under 
which a physician is considered to have 
the same compensation arrangements 
with the same parties and on the same 
terms as his or her physician 
organization with respect to whether 
remuneration is permissible under an 
exception). We are interested in 
comments on the relationship of the 
proposed exception to the ‘‘stand in the 
shoes’’ provisions. We are also 
interested in comments regarding 
whether the new exception, if adopted, 
should be included in § 411.357, or 
whether it would be preferable to 
include it in § 411.355 or elsewhere in 
the physician self-referral regulatory 
scheme. 

v. Requirements Related to the 
Arrangement Between a Hospital and 
the Participating Physician or Qualified 
Physician Organization 

We are proposing to include in the 
exception certain criteria that are 
common to most of the exceptions to the 
physician self-referral prohibition for 
compensation arrangements, namely, 
that the arrangement be set out in 
writing, signed by the parties, have a 
minimum term of 1 year and a 
maximum term of 3 years, and specify 
compensation that is set in advance, 
does not vary during the term of the 
arrangement, and is not determined in 
a manner that takes into account the 
volume or value of referrals or other 
business generated between the parties. 
We are proposing to require that the 
written agreement between the hospital 
offering the program and the physicians 
participating in the program document 
the performance measures against 
which the performance of the 
participating physicians will be 
measured. In addition, we are proposing 
that each performance measure 
(including, for example, specific cost 
savings measures) and the payments 
resulting from the achievement of 
established targets must be delineated 
separately and clearly. We believe 
transparency is crucial to ensure that 
the incentive payment or shared savings 
program does not pose a risk of program 
or patient abuse. However, we are 
interested in comments regarding 
whether and, if so, how total (or 
‘‘global’’) savings for a particular 
department or service line can be 
included in the program and sufficiently 
monitored, accounted for, and 
distributed so as not to pose a risk of 
program or patient abuse and to permit 
transparency of the program. 

As in all exceptions issued using our 
authority under section 1877(b)(4) of the 
Act, we are proposing to include a 
requirement that the arrangement does 
not violate the anti-kickback statute or 
any Federal or State law or regulation 
governing billing or claims submission. 
This is necessary to ensure that the 
arrangement does not pose a risk of 
program or patient abuse, the standard 
for all exceptions issued using this 
authority. 

In order to promote transparency and 
foster accountability, we are proposing 
to require that the arrangement between 
the parties require written disclosure to 
patients affected by the program 
regarding the nature of the program and 
the physician’s or qualified physician 
organization’s participation in the 
program prior to admission to the 
hospital, or, if pre-admission disclosure 
is not feasible, prior to the procedure or 
other treatment to which the program is 
applicable. Affected patients include 
those patients whose patient care at the 
hospital relates to any of the measures 
that are part of the program. For 
example, a patient being admitted to a 
hospital for cardiac surgery should 
receive a disclosure if the hospital 
operates an incentive payment or shared 
savings program related to cardiac 
surgery and his or her physician 
participates in that program. We are 
considering whether patients should be 
permitted to opt out of a measure that 
might otherwise apply to their care and 
are seeking comments regarding 
whether and how this would work in 
practice. 

Finally, we are proposing the 
following additional safeguards. We are 
interested in comments regarding how 
to incorporate these requirements into 
the regulation text. First, to guard 
against cherry picking or other abuse, 
the case severity, and the ages and 
payers of the patient population treated 
by the participating physician under the 
arrangement must be monitored using 
generally-accepted standards. The 
monitoring could be conducted by an 
independent outside party or by a 
committee composed of representatives 
of the hospital and participating 
physicians. If there are significant 
changes from the hospital’s historical 
measures, the physician at issue must be 
terminated from participation in the 
arrangement. The monitor should also 
assess these characteristics in the 
aggregate across all participating 
physicians; if there are significant 
changes, the program should be 
terminated. Second, physicians are only 
eligible for payments that are related to 
their own efforts, combined with the 
efforts of the other physicians in their 
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pool, at meeting cost savings measures 
or achieving patient care quality 
measures; that is, a physician is eligible 
to receive only a per capita share of that 
portion of an available incentive 
payment or shared savings payment 
attributable to the efforts of his or her 
pool. Third, all measures should be 
uniformly applied to all patients 
including Medicare beneficiaries (that 
is, the measures should not be applied 
disproportionately to Medicare 
beneficiaries). Procedures or treatments 
subject to the incentive payment or 
shared savings program should not be 
performed disproportionally on Federal 
health care program beneficiaries. We 
are also considering and interested in 
comments regarding a requirement that 
the hospital offering an incentive 
payment or shared savings program 
audit the calculation of cost savings and 
payments made under the program. To 
this end, we are interested in comments 
regarding the formality of such an audit; 
that is, should we permit the hospital to 
complete the audit internally, or should 
we require an independent financial 
audit of the books and records related to 
the incentive payment or shared savings 
program. 

We would also require that incentive 
payment and shared savings programs 
must not involve the counseling or 
promotion of a business arrangement or 
other activity that violates any Federal 
or State law. In addition, we are 
proposing that the full range of 
documentation developed and 
maintained in connection with 
compliance with the new exception be 
retained and made available to the 
Secretary upon request. 

O. Physician Quality Reporting Initiative 
(PQRI) 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘PQRI’’ at the beginning of your 
comments.] 

1. Program Background and Statutory 
Authority 

a. Division B of the Tax Relief and 
Health Care Act of 2006—Medicare 
Improvements and Extension Act of 
2006 (MIEA–TRHCA): Requirements for 
the PQRI Program 

Section 101(b) of the MIEA–TRHCA 
amended section 1848 of the Act by 
adding subsection (k). Section 
1848(k)(1) of the Act requires the 
Secretary to implement a system for the 
reporting by eligible professionals of 
data on quality measures as described in 
section 1848(k)(2) of the Act. Section 
101(b) authorizes the Secretary to 
specify the form and manner for data 

submission by program instruction or 
otherwise which may include 
submission of such data on Part B 
claims. Section 1848(k)(3)(B) of the Act 
specifies that for the purpose of the 
quality reporting system, eligible 
professionals include physicians, other 
practitioners as described in section 
1842(b)(18)(C) of the Act, physical and 
occupational therapists, and qualified 
speech-language pathologists. Section 
101(c) of the MIEA–TRHCA, as 
amended by the Medicare, Medicaid, 
and SCHIP Extension Act of 2007 (Pub. 
L. 110–173) (MMSEA), authorizes 
‘‘Transitional Bonus Incentive Payments 
for Quality Reporting’’ in 2007 and 
2008, for satisfactory reporting of 
quality data, as defined by section 
101(c)(2) of the MIEA–TRHCA. We have 
named this quality reporting system, the 
‘‘Physician Quality Reporting Initiative 
(PQRI)’’ for ease of reference. 

b. PQRI for 2007 
For 2007, the Secretary is authorized 

to pay an incentive payment equal to 1.5 
percent of the estimated total allowed 
charges for all covered professional 
services furnished during the reporting 
period. The reporting period for the 
PQRI for 2007 is defined by MIEA– 
TRHCA as the period beginning on July 
1, 2007, and ending on December 31, 
2007. For 2007, PQRI data submission 
was limited to claims-based submission 
based upon specifications and 
instructions posted on the CMS Web 
site for 74 PQRI measures. 

Preliminary PQRI participation 
information through November 2007 
indicates that approximately 100,000 
professionals, or about 16 percent, of 
eligible professionals who could have 
reported quality data on one or more of 
the 74 2007 PQRI quality measures 
submitted PQRI quality data at least 
once during the 2007 reporting period. 
This number includes professionals 
from all 50 States, the District of 
Columbia, Puerto Rico, and the Virgin 
Islands. In our regions with the highest 
participation, reporting rates are 
approaching 20 percent, with some 
States achieving reporting rates of 
around 30 percent. Nationally, there 
were above average rates of 
participation by eligible professionals 
furnishing services relevant to the 
following three types of care: anesthesia 
services; eye care; and emergency care. 
Participation rates have trended 
upwards during the 2007 reporting 
period. Based on expanded measures, 
new reporting options and other factors, 
we anticipate that trend will continue 
for 2008. Further details of the PQRI for 
2007 are provided on the PQRI section 
of the CMS Web site at: http:// 

www.cms.hhs.gov/PQRI/ 
33_2007_General_Info.asp#TopOfPage. 
Incentive payments and access to 
confidential reports on measures 
reporting rates and measures 
performance rates for 2007 are 
scheduled to begin in mid-July 2008. 

c. PQRI for 2008 
Section 1848(k)(2)(B)(ii) of the Act, as 

added by the MIEA–TRHCA, required 
the Secretary to publish a proposed set 
of quality measures for 2008 by August 
15, 2007 and provide for a period of 
public comment. Section 
1848(k)(2)(B)(i) of the Act, as added by 
the MIEA–TRHCA provides that for 
purposes of reporting data on quality 
measures for covered professional 
services furnished in 2008, such 
measures shall be measures that have 
been endorsed or adopted by a 
consensus organization, such as the 
National Quality Forum (NQF) or the 
AQA Alliance (AQA), that include 
measures that have been submitted by a 
physician specialty, and that the 
Secretary identifies as having used a 
consensus-based process for developing 
such measures. In addition, the 
measures shall include structural 
measures, such as the use of electronic 
health records (EHRs) and electronic 
prescribing technology. 

In the CY 2008 PFS proposed rule (72 
FR 38196 through 38199), we provided 
a detailed discussion of the MIEA– 
TRHCA requirements and the PQRI. We 
explained our interpretation of 
applicable statutory and government- 
wide policies relevant to defining a 
consensus-based measure development 
process, as well as our policy for 
determining which measures meet 
requirements for inclusion in PQRI for 
2008. 

To meet the MIEA–TRHCA 
requirement to publish proposed 2008 
PQRI measures by August 15, 2007, we 
published 148 proposed 2008 PQRI 
quality measures in the CY 2008 PFS 
proposed rule (72 FR 38199 through 
38202). We invited comments on the 
proposed measures and on our plans to 
explore mechanisms for submission of 
electronic clinical performance 
measurement information and summary 
measure results information extracted 
from EHRs and clinical data registries. 

In the CY 2008 PFS final rule with 
comment period (72 FR 66336 through 
66359), we responded to public 
comments received on the PQRI section 
of the CY 2008 PFS proposed rule (72 
FR 38196 through 38204) and we 
finalized 119 measures that we 
determined under the MIEA–TRHCA 
and other applicable statutory 
requirements to be appropriate for 
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eligible professionals to use to submit 
such data under the 2008 PQRI. In 
addition, we described our plans to test 
quality measures data submission 
mechanisms, other than claims, based 
on clinical data registries and EHRs in 
2008. 

The 2008 measures specifications are 
available on the PQRI section of the 
CMS Web site at http:// 
www.cms.hhs.gov/PQRI/ 
15_MeasuresCodes.asp#TopOfPage. 
These detailed specifications include 
instructions for reporting and identify 
the circumstances in which each 
measure is applicable. 

d. Extension of and Enhancements to 
the PQRI Program Authorized by the 
MMSEA 

The MMSEA, which was enacted on 
December 29, 2007, authorizes us to 
make incentive payments for 
satisfactorily reporting quality measures 
data on covered professional services 
furnished in 2008 equal to 1.5 percent 
of the estimated total allowed charges 
for all covered professional services 
furnished during the reporting period. 
For 2008, the reporting period is defined 
to mean the entire calendar year. In 
addition, while MIEA–TRHCA 
established a cap on incentive payments 
for the 2007 PQRI, based on an average 
per measure payment amount, there is 
no cap on incentive payments under 
MMSEA for the 2008 PQRI. 

MMSEA also introduced 
enhancements that result in more 
opportunities for eligible professionals 
to participate in the PQRI for 2008. For 
2008 and 2009, section 101(c)(5)(F) of 
the MIEA–TRHCA, as added by the 
MMSEA, requires the Secretary to 
establish alternative reporting periods 
and alternative criteria for satisfactorily 
submitting data on quality measures 
through medical registries and for 
reporting groups of measures. For 2008, 
these alternative reporting periods and 
reporting criteria were posted on April 
16, 2008 in ‘‘2008 PQRI: Establishment 
of Alternative Reporting Periods and 
Reporting Criteria’’ document found on 
the PQRI section of the CMS Web site 
at http://www.cms.hhs.gov/PQRI/ 
Downloads/ 
2008PQRIalterrptperiods.pdf. They 
supplement the single reporting period 
and the reporting criteria previously set 
forth in the CY 2008 PFS final rule with 
comment period (72 FR 66357 through 
66359) which were limited to claims- 
based submission of individual 2008 
PQRI measures. 

For 2008, each eligible professional 
who satisfactorily reports under any of 
the options set forth in the ‘‘2008 PQRI: 
Establishment of Alternative Reporting 

Periods and Reporting Criteria’’ 
document or for the reporting period 
and under the reporting criteria set forth 
in the CY 2008 PFS final rule with 
comment period will be eligible for a 1.5 
percent incentive payment for services 
furnished during the applicable 
reporting period. An eligible 
professional may potentially qualify as 
satisfactorily reporting under more than 
one of the reporting criteria and for 
more than one reporting period. 
However, this will result in only one 
incentive payment for 2008, which will 
be equivalent to 1.5 percent of allowed 
charges for PFS covered professional 
services furnished during the longest 
reporting period for which the eligible 
professional satisfactorily reports. 

e. PQRI for 2009 
Section 1848(k)(2)(B)(ii) of the Act, as 

amended by the MMSEA, requires the 
Secretary to publish a proposed set of 
quality measures that would be 
appropriate for eligible professionals to 
use to submit data in 2009 in the 
Federal Register by August 15, 2008. 
Such measures shall be measures that 
have been endorsed or adopted by a 
consensus organization, such as the 
NQF or the AQA, that include measures 
that have been submitted by a physician 
specialty, and that the Secretary 
identifies as having used a consensus- 
based process for developing such 
measures. In addition, the measures 
shall include structural measures, such 
as the use of EHRs and electronic 
prescribing technology. 

The measures proposed for the 2009 
PQRI are outlined in section II.O.4. of 
this proposed rule, ‘‘Proposed 2009 
PQRI Quality Measures.’’ Section 
1848(k)(2)(B)(iii) of the Act, as amended 
by the MMSEA, requires the Secretary 
to publish the final set of measures in 
the Federal Register no later than 
November 15, 2008. The final set of 
2009 PQRI quality measures will be 
identified in the CY 2009 PFS final rule 
with comment period. 

The MIEA–TRHCA does not 
statutorily define a specific reporting 
period for 2009. However, as for 2008, 
the Secretary is required to establish 
alternative reporting periods and 
alternative reporting criteria for 
reporting measures groups and for 
registry-based reporting for 2009. For 
the 2009 PQRI, we propose to define the 
reporting period for PQRI to mean the 
entire 2009 calendar year but also 
propose additional reporting options for 
satisfactorily reporting quality measures 
data based on alternative reporting 
criteria and reporting periods 
authorized by MMSEA for measures 
groups and registry-based reporting, 

which are described in section II.O.2. of 
this proposed rule, ‘‘Satisfactory 
Reporting Criteria and Reporting 
Periods—Reporting Options in the 2009 
PQRI.’’ 

Unlike 2007 and 2008, MIEA–TRHCA 
does not authorize an incentive 
payment for PQRI for 2009. Currently, 
no legislation exists that authorizes us 
to make incentive payments for 
satisfactorily reporting data on quality 
measures for services furnished in 2009 
or beyond. Given that currently there is 
no specific authorization for an 
incentive payment for the 2009 PQRI, 
meeting the satisfactory reporting 
criteria of this proposed rule will not 
result in an incentive payment for 
satisfactorily reporting data for covered 
professional services furnished in 2009. 

2. Satisfactory Reporting Criteria and 
Reporting Periods—Reporting Options 
in the 2009 PQRI 

For the 2009 PQRI, we propose to 
define the reporting period to mean the 
entire year (January 1, 2009—December 
31, 2009.) We also propose to establish 
two alternative reporting periods: (1) 
January 1, 2009 through December 31, 
2009; and (2) July 1, 2009 through 
December 31, 2009 for reporting 
measures groups and for registry-based 
reporting. As proposed, this results in 
several reporting options available to 
eligible professionals that vary by the 
reporting mechanism selected. We 
believe that the availability of several 
reporting options will increase 
opportunities for eligible professionals 
to satisfactorily report quality data for 
the PQRI and will augment the amount 
of information submitted about the 
quality of care provided by eligible 
professionals to Medicare beneficiaries. 
The reporting mechanisms and 
reporting options proposed for the 2009 
PQRI are described in the following 
section. 

a. Claims-Based Submission of Data for 
Reporting Individual Measures 

Under Section 101(c)(2) of the MIEA– 
TRHCA the criteria for satisfactorily 
submitting data on quality measures 
require the reporting of at least three 
applicable measures in at least 80 
percent of the cases in which the 
measure is reportable. If fewer than 
three measures are applicable to the 
services of the professional, only data 
on applicable measures are required to 
be submitted. 

For the 2009 PQRI, we propose to 
retain these criteria for claims-based 
reporting of individual measures for the 
January 1, 2009—December 31, 2009 
reporting period. As summarized in 
Table 7, an eligible professional could 
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meet the criteria for satisfactorily 
reporting quality data by reporting at 
least three applicable measures (or one 

to two measures if fewer than three 
measures apply) for at least 80 percent 
of the cases in which each measure is 

reportable, during January 1, 2009 
through December 31, 2009. 

TABLE 7:—PROPOSED 2009 PQRI CLAIMS-BASED REPORTING OPTIONS FOR INDIVIDUAL MEASURES 

Reporting mechanism Reporting criteria Reporting period 

Claims-based reporting ...................... At least 3 PQRI measures, or 1–2 measures if fewer 
than 3 apply to the eligible professional, for 80% of 
applicable Medicare Part B FFS patients of each eli-
gible professional.

January 1, 2009–December 31, 2009 

b. Satisfactory Reporting of Data on 
Quality Measures and Reporting Periods 
for Measures Groups, Through Claims- 
Based Reporting and Registry-Based 
Reporting 

Section 101(c)(5)(F) of the MIEA– 
TRHCA, as added by the MMSEA, 
requires that for the 2008 and 2009 
PQRI the Secretary establish alternative 
reporting periods and alternative criteria 
for satisfactorily reporting groups of 
measures. In establishing these 
alternatives, CMS has labeled these 
groups of measures ‘‘measures groups.’’ 
We define ‘‘measures groups’’ as a 
subset of PQRI measures that have a 
particular clinical condition or focus in 
common. The denominator definition 
and coding of the measures group 
identifies the condition or focus that is 
shared across the measures within a 
particular measures group. 

We believe that reporting measures 
groups is an important step to advance 
the PQRI program toward a more 
holistic and comprehensive assessment 
of patient care. By addressing several 
aspects of care for a particular clinical 
condition or clinical focus, measures 
groups results can help assure that 
patients are receiving a range of care 
appropriate for a given clinical 
condition or clinical focus. Because of 
this, we believe that groups of measures 
may often provide more meaningful 
information about the care being 
furnished to Medicare beneficiaries than 
can individual measures in isolation. 
Measures groups also allow physicians 
and other eligible professionals to more 
broadly demonstrate their clinical 
performance for particular services and 
thereby provide a better basis for 
comparison among professionals. 
Measures groups can also decrease 
complexity of reporting by identifying 
related measures applicable to the same 
services furnished to the same 
beneficiaries by the same professional 
and highlighting a common set of 
denominator codes across all the 
measures of a group that help identify 
those patients. 

As described in the ‘‘2008 PQRI: 
Establishment of Alternative Reporting 

Periods and Reporting Criteria’’ 
document (http://www.cms.hhs.gov/ 
PQRI/Downloads/ 
2008PQRIalterrptperiods.pdf ), there are 
four measures groups for the 2008 PQRI: 
(1) Diabetes Mellitus, (2) End-Stage 
Renal Disease (ESRD), (3) Chronic 
Kidney Disease (CKD), and (4) 
Preventive Care. For the 2009 PQRI, we 
propose to expand the available 
measures groups to a total of nine, as 
well as propose a variety of reporting 
options for reporting on measures 
groups. In addition to carrying forward 
three of the four 2008 measures groups, 
we propose to add six new measures 
groups for the 2009 PQRI. The ESRD 
Measures Group for the 2008 PQRI is 
not being proposed for 2009 because 
one of the measures in the group is no 
longer NQF-endorsed and there are no 
other ESRD measures proposed for the 
2009 PQRI that could be added to this 
group. We propose to retain the 
remaining three measures in the 2008 
ESRD measures group to be available to 
be reported individually in the 2009 
PQRI. 

Similar to the 2008 measures groups, 
we propose that the measures that make 
up five of these new measures groups 
could be reported either individually or 
as part of a measures group. These five 
new measures groups address the 
following: 

(1) Coronary artery bypass graft 
(CABG) surgery; 

(2) Coronary artery disease (CAD); 
(3) Rheumatoid arthritis; 
(4) Human immunodeficiency virus 

(HIV)/acquired immune deficiency 
syndrome (AIDS); and 

(5) Perioperative care. 
We also propose one new measures 

group for the 2009 PQRI in which the 
measures would be reportable only as a 
measures group, not as individual 
measures. This measures group 
addresses quality of services furnished 
to treat back pain. The measures 
proposed for inclusion in each of the 
proposed 2009 measures groups are 
listed in section II.O.4. of this proposed 
rule, ‘‘Proposed 2009 PQRI Quality 
Measures.’’ 

We welcome comments on these 
proposed new measures groups, 
including suggestions for other 
measures groups based on individual 
measures included in the proposed 2009 
PQRI measure set. For the 2009 PQRI, 
measures groups must contain at least 4 
measures. All measures in each 
measures group suggested by 
commenters must be included in the 
proposed measures cited in section 
II.O.4. of this proposed rule, ‘‘Proposed 
2009 PQRI Quality Measures.’’ The 
individual measures included in the 
final measures groups for the 2009 PQRI 
will be limited to those which are 
included in the final set of measures for 
PQRI 2009, as identified in the CY 2009 
PFS final rule with comment period. 

As in the 2008 PQRI, we are 
proposing for the 2009 PQRI that 
measures groups be reported through 
claims-based or registry-based 
submission for the 2009 PQRI. The form 
and manner of quality data submission 
for 2009 measures groups will be posted 
on the PQRI section of the CMS Web 
site at http://www.cms.hhs.gov/pqri no 
later than December 31, 2008, and will 
detail specifications and specific 
instructions for reporting measures 
groups via claims and registry-based 
reporting. Please note that detailed 
measure specifications and instructions 
for submitting data on those 2009 
measures groups that were also 
included as 2008 PQRI measures groups 
may be updated or modified prior to 
2009. Therefore, the 2009 PQRI measure 
specifications for any given measures 
group may be different from 
specifications and submission 
instructions for the same measures 
group used for 2008. Additionally, the 
specifications for measures groups will 
not necessarily contain all the 
specification elements of each 
individual measure making up the 
measures group. This is based on the 
need for a common set of denominator 
specifications for all the measures 

VerDate Aug<31>2005 19:34 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00060 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38561 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

making up a measures group in order to 
define the applicability of the measures 
group. Therefore, the specifications and 
instructions for measures groups will be 
provided separately from the 
specifications and instructions for the 
individual 2009 PQRI measures. 

For the 2009 PQRI, we are proposing 
three options for satisfactorily reporting 
measures groups using claims-based 
reporting and three options for 
satisfactorily reporting measures groups 
using registry-based submission. The 
proposed options for satisfactorily 

reporting on measures groups are 
described in Table 8. The details of the 
requirements for registries are contained 
in section II.O.2.c., ‘‘Registry-Based 
Submission for Reporting Individual 
Measures.’’ 

TABLE 8.—PROPOSED 2009 PQRI REPORTING OPTIONS FOR MEASURES GROUPS 

Reporting mechanism Reporting criteria Reporting period 

Claims-based reporting .............................. One Measures Group for 30 Consecutive Medicare 
Part B FFS Patients.

January 1, 2009–December 31, 2009. 

Claims-based reporting .............................. One Measures Group for 80% of applicable Medicare 
Part B FFS patients of each eligible professional 
(with a minimum of 30 patients during the reporting 
period).

January 1, 2009–December 31, 2009. 

Claims-based reporting .............................. One Measures Group for 80% of applicable Medicare 
Part B FFS patients of each eligible professional 
(with a minimum of 15 patients during the reporting 
period).

July 1, 2009–December 31, 2009. 

Registry-based reporting ............................ One Measures Group for 30 Consecutive Patients. Pa-
tients may include, but may not be exclusively, non- 
Medicare patients.

January 1, 2009–December 31, 2009. 

Registry-based reporting ............................ One Measures Group for 80% of applicable Medicare 
Part B FFS patients of each eligible professional 
(with a minimum of 30 patients during the reporting 
period).

January 1, 2009–December 31, 2009. 

Registry-based reporting ............................ One Measures Group for 80% of applicable Medicare 
Part B FFS patients of each eligible professional 
(with a minimum of 15 patients during the reporting 
period).

July 1, 2009–December 31, 2009. 

There are two basic criteria for 
satisfactory reporting of measures 
groups. For claims-based reporting, the 
two criteria are: (1) The reporting of 
quality data for 30 consecutive Medicare 
Part B FFS patients for one measures 
group for which the measures group is 
applicable during a full-year reporting 
period; or (2) the reporting of quality 
data for at least 80 percent of Medicare 
Part B FFS patients for whom the 
measures group is applicable (with a 
minimum number of patients 
commensurate with the reporting period 
duration). For registry-based 
submission, the two criteria are: (1) The 
reporting of quality measures results 
and numerator and denominator data 
for 30 consecutive patients for one 
measures group for which the measures 
group is applicable during a full-year 
reporting period; or (2) the reporting of 
quality measures results and numerator 
and denominator data for at least 80 
percent of patients for whom the 
measures group is applicable (with a 
minimum number of patients 
commensurate with the reporting period 
duration). 

The 30 consecutive patients reporting 
criteria apply only to the entire year 
(January 1, 2009 through December 31, 
2009) reporting period, but apply to 
both claims-based submission and 
registry-based submission mechanisms. 

While claims are submitted to CMS on 
Medicare patients only (for claims-based 
reporting), consecutive patients for 
registry-based submission for the 
January 1, 2009 through December 31, 
2009 reporting period may include 
some, but may not be exclusively, non- 
Medicare patients. We include this 
limited option to report quality 
measures results and numerator and 
denominator data on quality measures 
that includes non-Medicare patients for 
registry-based submission because of the 
desirability of assessing the overall care 
provided by a professional rather than 
just that provided to a certain subset of 
patients, and the benefit of having a 
larger number of patients on which to 
assess quality. 

We propose that the alternative 
criteria for measures groups based on 
reporting on 80 percent of patients for 
which one measures group be 
applicable for the January 1, 2009 
through December 31, 2009 reporting 
period (with a minimum of 30 patients) 
and to the July 1, 2009 through 
December 31, 2009 reporting periods 
(with a minimum of 15 patients) and for 
either claims-based or registry-based 
reporting of measures groups. 

We have included the reporting 
option for 30 consecutive patients (for 
claims-based reporting, the consecutive 
patients must all be Medicare FFS 

patients) as a means to achieve a 
reasonably valid sample of patients for 
performance rate calculation yet place 
an upper limit on the number of 
patients on which reporting would be 
required, compared to the 80 percent of 
patients criteria. However, unlike 2008, 
we do not propose an option for 15 
consecutive patients for the 6-month 
reporting period. While we do not have 
the results of the 2008 reporting, we are 
concerned that samples of fewer than 30 
consecutive patients may be insufficient 
to calculate comparable performance 
rates across eligible professionals 
furnishing comparable services. We 
expect additional experience with PQRI 
reporting to clarify optimal sample sizes 
and reporting criteria for use in future 
reporting periods. We invite comments 
on our proposed use of the consecutive 
patient reporting criteria and on the use 
of 30 consecutive patients (for claims- 
based reporting, the consecutive 
patients must all be Medicare FFS 
patients) as the required sample under 
these criteria during the full-year 2009 
reporting period. 

c. Registry-Based Submission for 
Reporting Individual Measures 

Under section 1848(k)(4) of the Act, 
‘‘as part of the publication of proposed 
and final quality measures for 2008 
under clauses (i) and (iii) of paragraph 
(2)(B), the Secretary shall address a 
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mechanism whereby an eligible 
professional may provide data on 
quality measures through an appropriate 
medical registry.’’ In the CY 2008 PFS 
final rule with comment period, we 
described using different options to test 
the receipt of data from registries in 
2008 (72 FR 66350 through 66352). The 
two options being tested in 2008 are 
data submission options 2 and 3 as 
described in the CY 2008 PFS final rule 
with comment period (72 FR 66352). 
This testing process is ongoing, but 
submissions for the testing process are 
expected to conclude by September 1, 
2008. Information regarding the registry 
submission testing process is available 
on the CMS Web site at http://www/ 
cms.hhs.gov/PQRI/ 
20_Reporting.asp#TopOfPage. 

As we indicated previously, section 
101(c)(5)(F) of the MIEA–TRHCA, as 
added by MMSEA, authorizes us to 
establish alternative criteria for 
satisfactorily reporting PQRI quality 
data through medical registries for 2008 
and 2009. For 2008, we have established 
the requirements a registry must meet to 
qualify to submit data on quality 
measures on behalf of eligible 
professionals seeking incentive 
payments in 2008. The data to be 
submitted includes the reporting and 
performance rates on PQRI measures or 
PQRI measures groups; and, numerators 
and denominators for the reporting rates 
and performance rates. The 
requirements that we established for 
2008 include a registry self-nomination 
process. The document ‘‘2008 PQRI 
Registry Requirements for Submission 
Under New Options’’ describes the 
requirements for a registry to qualify to 
submit under the registry-based 
reporting alternatives for 2008. This 
document is available on the PQRI 
section of the CMS Web site at http:// 
www/cms.hhs.gov/PQRI/ 

20_Reporting.asp#TopOfPage. On or 
before August 31, 2008, we will 
announce the names of self-nominated 
registries that are determined by CMS to 
meet necessary technical and other 
requirements to submit quality 
measures results and numerator and 
denominator data on quality measures 
on behalf of eligible professionals 
seeking an incentive under the 
alternative reporting periods and criteria 
applicable to registry-based submission 
for reporting quality measures on 
services furnished during 2008. 

For 2009, we propose that eligible 
professionals would be able to report 
2009 PQRI quality measures data 
through a qualified clinical registry by 
authorizing or instructing the registry to 
submit quality measures results and 
numerator and denominator data on 
quality measures to CMS on their 
behalf. As for 2008, the data to be 
submitted for 2009 includes the 
reporting and performance rates on 
PQRI measures or PQRI measures 
groups; and, numerators and 
denominators for the reporting rates and 
performance rates. To do so, eligible 
professionals would need to enter into 
and maintain an appropriate legal 
arrangement with an eligible clinical 
registry. Such arrangements would 
provide for the registry’s receipt of 
patient-specific data from the eligible 
professional and the registry’s 
disclosure of quality measures results 
and numerator and denominator data on 
behalf of the eligible professional to 
CMS for the PQRI. Thus, the registry 
would act as a HIPAA Business 
Associate and agent of the eligible 
professional. Such agents are referred to 
as ‘‘data submission vendors.’’ Such 
‘‘data submission vendors’’ would have 
the requisite legal authority to provide 
clinical registry data on behalf of the 
eligible professional to the Quality 

Reporting System developed in 
accordance with the statute. The 
registry, acting as such a data 
submission vendor, would submit 
registry-derived measures information 
to the CMS designated database within 
the Quality Reporting System, using a 
CMS-specified record layout. The record 
layout will be posted on the PQRI 
section of the CMS Web site at http:// 
www.cms.hhs.gov/pqri as soon as 
practical, and no later than April 1, 
2009. 

To maintain compliance with 
applicable statutes and regulations, 
including but not limited to the Health 
Insurance Portability and 
Accountability Act of 1996 (Pub. L. 
104–191) (HIPAA), our program and its 
data system must maintain compliance 
with HIPAA requirements for 
requesting, processing, storing, and 
transmitting data. Eligible professionals 
that conduct HIPAA covered 
transactions also must maintain 
compliance with the HIPAA 
requirements. 

For the 2009 PQRI, we propose to 
continue the PQRI reporting criteria for 
satisfactorily reporting through registry- 
based submission of 3 or more 
individual PQRI quality measures data 
that are described in the ‘‘2008 PQRI: 
Establishment of Alternative Reporting 
Periods and Reporting Criteria’’ 
document (http://www.cms.hhs.gov/ 
PQRI/Downloads/ 
2008PQRIalterrptperiods.pdf). That is, 
we propose to accept quality measures 
results and numerator and denominator 
data on quality measures from registries 
that qualify as data submission vendors. 
We propose these criteria would be 
available for each of the two alternative 
reporting periods. Thus, the proposed 
reporting options for registry-based 
submission of at least three individual 
PQRI measures are listed in Table 9. 

TABLE 9.—PROPOSED 2009 PQRI REGISTRY-BASED SUBMISSION REPORTING OPTIONS FOR INDIVIDUAL MEASURES 

Reporting mechanism Reporting criteria Reporting period 

Registry-based reporting ............................ At least 3 PQRI measures for 80% of applicable Medi-
care Part B FFS patients of each eligible professional.

January 1, 2009–December 31, 2009. 

Registry-based reporting ............................ At least 3 PQRI measures for 80% of applicable Medi-
care Part B FFS patients of each eligible professional.

July 1, 2009–December 31, 2009. 

As discussed in section II.O.2.b. of 
this proposed rule, ‘‘Satisfactory 
Reporting of Data on Quality Measures 
and Reporting Periods for Measures 
Groups, Through Claims-Based 
Reporting and Registry-Based 
Reporting,’’ we also propose the three 
reporting options for registry-based 
submission of quality measures results 

and numerator and denominator data on 
PQRI measures groups summarized in 
Table 8. 

To submit on behalf of eligible 
professionals pursuing incentive 
payment for reporting clinical quality 
information on services furnished 
during 2008 for reporting both on 
individual measures and measures 

groups, we required registries to 
complete a self-nomination process and 
to meet certain technical and other 
requirements in order to be considered 
‘‘qualified’’ to submit on behalf of 
eligible professionals pursuing the 2008 
PQRI incentive payment. These 2008 
requirements are detailed in section (g) 
of the document titled: ‘‘2008 Physician 
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Quality Reporting Initiative: 
Establishment of Alternative Reporting 
Periods and Reporting Criteria,’’ which 
is posted at http://www.cms.hhs.gov/ 
PQRI/Downloads/ 
2008PQRIalterrptperiods.pdf, and in a 
further document titled ‘‘Registry 
Requirements to Qualify as an 
Acceptable Registry for Submission of 
PQRI Data On Behalf of Eligible 
Professionals Seeking Payment in 
2008,’’ which is posted at http:// 
www.cms.hhs.gov/PQRI/Downloads/ 
2008PQRIRegistryRequirements.pdf). 

For 2009, we propose to again require 
a self-nomination process based on 
meeting specific technical and other 
requirements in order to qualify to 
submit data on 2009 PQRI quality 
measures or measures groups on behalf 
of eligible professionals for services 
furnished in 2009. This self-nomination 
will be required regardless of whether or 
not the registry participated in any way 
in PQRI in 2008. As in 2008, we will 
make every effort to ensure that 
registries that are ‘‘qualified’’ will be 
able to successfully submit quality 
measures results and numerator and 
denominator data on PQRI quality 
measures or measures groups on behalf 
of their professionals. By listing a 
registry as ‘‘qualified,’’ however, we 
cannot guarantee or assume 
responsibility for the successful 
submission of data on PQRI quality 
measures or measures groups. We 
propose that the 2009 registry technical 
requirements will be substantially the 
same as for 2008. In general, to be 
considered qualified to submit 
individual quality measures on behalf of 
professionals wishing to report under 
the 2009 PQRI, a registry must: 

• Have been in existence as of 
January 1, 2009. 

• Be able to collect all needed data 
elements and calculate results for at 
least three measures in the 2009 PQRI 
program (according to the posted 2009 
PQRI Measure Specifications). 

• Be able to calculate and submit 
measure-level reporting rates by 
National Provider Identifier (NPI)/ 
Taxpayer Identification Number (TIN). 

• Be able to calculate and submit 
measure-level performance rates by NPI/ 
TIN. 

• Be able to separate out and report 
on Medicare Fee For Service (Part B) 
patients only. 

• Provide the Registry name. 
• Provide the Reporting period start 

date (covers dates of services from). 
• Provide the Reporting period end 

date (covers dates of services through). 
• Provide the PQRI Measure 

Numbers. 
• Provide the measure titles. 

• Report the number of eligible 
instances (reporting denominator). 

• Report the number of instances of 
quality service performed (numerator). 

• Report the number of performance 
exclusions. 

• Report the number of reported 
instances, performance not met (eligible 
professional receives credit for 
reporting, not for performance). 

• Be able to transmit this data in a 
CMS-approved XML format. 

• Comply with a secure method for 
data submission. 

• Submit a ‘‘validation strategy’’ to 
CMS by May 31, 2009. A validation 
strategy ascertains whether eligible 
professionals have submitted accurately 
and on at least the minimum number 
(80 percent) of their eligible patients, 
visits, procedures, or episodes for a 
given measure. Acceptable validation 
strategies often include such provisions 
as the registry being able to conduct 
random sampling of their participants’ 
data, but may also be based on other 
credible means verifying the accuracy of 
data content and completeness of 
reporting or adherence to a required 
sampling method. 

• Be able to include in its overall 
submission whether the results for each 
NPI are validated by the registry. 

• Enter into and maintain with its 
participating professionals an 
appropriate legal arrangement that 
provides for the registry’s receipt of 
patient-specific data from the eligible 
professionals, as well as the registry’s 
disclosure of quality measure results 
and numerator and denominator data on 
behalf of eligible professionals who 
wish to participate in the PQRI program. 

• Obtain and keep on file signed 
documentation that each NPI whose 
data is submitted to the registry has 
authorized the registry to submit quality 
measures results and numerator and 
denominator data to CMS for the 
purpose of PQRI participation. This 
documentation must meet the standards 
of applicable law, regulations, and 
contractual business associate 
agreements. 

• Provide CMS access (if requested) 
to review the Medicare beneficiary data 
on which 2009 PQRI registry-based 
submissions are founded. 

• Provide the reporting option 
(reporting period and reporting criteria) 
that the eligible professional has 
satisfied or chosen. 

• Registries must provide CMS an 
‘‘attestation statement’’ which states that 
the quality measure results and 
numerator and denominator data 
provided to CMS are accurate and 
complete. 

In addition to the above, registries 
that wish to submit 2009 quality 
measures information on behalf of their 
participating eligible professionals 
seeking to participate in the 2009 PQRI 
based on satisfying the criteria 
applicable to reporting of measures 
groups must be able to: 

• Indicate whether each eligible 
professional within the registry who 
wishes to submit PQRI using the 
measure groups will be doing so for the 
6- or 12-month period. 

• Include only patients who were 
cared for during the twelve-month 
measurement period (reporting period) 
of January through December 2009 or 
the 6-month measurement period 
(reporting period) of July 2009 through 
December 2009. 

• Agree that the registry’s data may be 
inspected by CMS under our health 
oversight authority if non-Medicare 
patients are included in the consecutive 
patient group. 

• Be able to report data on all of the 
measures in a given measures group and 
on either 30 consecutive patients from 
January 1 through December 31, 2009 
(note this consecutive patient count 
must include some Medicare 
beneficiaries) or on 80 percent of 
applicable Medicare Part B FFS patients 
for each eligible professional (with a 
minimum of 30 patients during the 
January 1, 2009 through December 31, 
2009 reporting period or a minimum of 
15 patients during the July 1, 2009 
through December 31, 2009 reporting 
period). 

• If reporting consecutive patients, 
provide the beginning date of service 
that initiates the count of 30 consecutive 
patients. 

• Be able to report the number of 
Medicare Fee for Service patients and 
the number of Medicare Advantage 
patients that are included in the 
consecutive patients reported for a given 
measures group. 

However, for 2009, we may modify 
certain aspects of the registry technical 
requirements listed above, which are 
based on the 2008 registry requirements 
that are described in the ‘‘Registry 
Requirements to Qualify as an 
Acceptable Registry for Submission of 
PQRI Data On Behalf of Eligible 
Professionals Seeking Payment in 2008’’ 
document available on the CMS Web 
site at http://www.cms.hhs.gov/PQRI/ 
Downloads/ 
2008PQRIRegistryRequirements.pdf) 
based on our experience during the 
2008 registry testing process and any 
comments received on the 2009 registry 
technical requirements proposed above. 
We will post the final 2009 registry 
technical requirements, including the 
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exact date by which registries that wish 
to qualify for 2009 must submit a self- 
nomination letter, on the PQRI section 
of the CMS Web site at http:// 
www.cms.hhs.gov/pqri by November 15, 
2008. We anticipate that registries that 
wish to self-nominate for 2009 will be 
required to do so by the end of the first 
quarter of 2009, but not later than the 
end of the second quarter of 2009. 

We invite comments on the proposed 
options for registry-based PQRI 
reporting of data on measures and 
measures groups for services furnished 
in 2009. 

d. EHR-Based Submission for Reporting 
Individual Measures 

In addition to the testing of registry- 
based submission, we are currently 
preparing for testing the submission of 
clinical quality data extracted from 
EHRs for five 2008 PQRI measures. We 
anticipate this testing will begin July 1, 
2008 and conclude by December 31, 
2008. For the 2009 PQRI, we propose to 
accept PQRI data from EHRs for a 
limited subset of the proposed 2009 
PQRI quality measures identified in 
Tables 11 and 13 (section II.O.4., 
‘‘Proposed 2009 PQRI Quality 
Measures’’), contingent upon the 
successful completion of our 2008 EHR 
data submission testing process and a 
determination that accepting data from 
EHRs on quality measures for the 2009 
PQRI is practical and feasible. Provided 
our 2008 EHR data submission testing 
process is successful, we propose to 
begin accepting submission of clinical 
quality data extracted from EHRs on 
January 1, 2009 or as soon thereafter as 
is technically feasible. The date on 
which we would begin to accept quality 
data submission on services furnished 
in 2009 is contingent upon when we can 
have the necessary information 
technology infrastructure components 
and capacity in place and ready to 
accept data on a scale sufficient for 
national implementation of PQRI 
submission through this mechanism. 
(Because EHR-based data submission 
need not be accomplished concurrently 
with the dates services are furnished or 
billed, there is some latitude to begin 
accepting EHR-extracted data later than 
January 1, 2009, without precluding 
accepting data for the proposed 2009 
PQRI reporting periods.) 

The electronic specifications for the 
proposed 2009 PQRI measures 
identified in Tables 11 and 13 that are 
under consideration for EHR-based 
submission in 2009 will be posted on a 
public Web site when available. We will 
broadly announce the availability and 
exact location of these specifications 
through familiar CMS communications 

channels including the PQRI section of 
the CMS Web site at http:// 
www.cms.hhs.gov/pqri. The posting of 
the electronic specifications for any 
particular measure prior to publication 
of the final rule does not signify that the 
measure will be necessarily selected for 
the 2009 PQRI measure set, nor that 
EHR-based data submission will be 
accepted for that measure even if it may 
otherwise be included in the 2009 PQRI. 
However, by posting the specifications, 
we seek to allow sufficient time for EHR 
vendors to adapt their products to 
support EHR-based capture and 
submission of data for these measures 
prior to the start of any 2009 PQRI 
reporting periods. 

EHR vendors that would like to 
enable their customers to submit data on 
PQRI that is extracted from their 
customers’ EHRs to the CMS-designated 
clinical warehouse should update or 
otherwise assure that their EHR 
products capture and can submit the 
necessary data elements identified for 
measure specifications and technical 
specifications for EHR-based 
submission. We will use Certification 
Commission for Healthcare Information 
Technology (CCHIT) criteria and 
Secretarially-recognized Healthcare 
Information Technology Standards 
Panel (HITSP) interoperability standards 
where possible and we encourage 
vendors to do so also. These are the 
specifications that will be available on 
a publicly accessible Web site to be 
identified by CMS. 

Prior to the beginning of EHR-based 
quality measures data submission for 
any 2009 PQRI reporting period, we will 
publish (through familiar mechanisms 
such as CMS e-mail lists and the PQRI 
section of the CMS Web site at http:// 
www.cms.hhs.gov/pqri) information on 
the process eligible professionals will 
need to use to actually submit to the 
CMS-designated clinical data warehouse 
the 2009 PQRI quality measures data 
extracted from their practices’ EHRs. 
The process will comply with 
applicable laws, regulations, and 
policies for privacy, data security, and 
interoperability—including but not 
limited to HIPAA requirements. The 
data submission process will also 
require that the persons (eligible 
professionals, other practice staff, or 
vendors acting on the professionals’ 
behalf) who actually exchange data with 
the clinical warehouse system obtain 
and use an account (user identification 
and password) on a CMS-designated 
user authentication and identity 
management system. We will not charge 
2008 or 2009 PQRI participants any 
processing or licensing fees to obtain or 
maintain the required user account. 

More details on the required account 
and how to obtain it will be published 
prior to January 1, 2009. 

We cannot assume responsibility for 
the successful submission of data from 
eligible professionals’ EHRs. Any 
eligible professional wishing to submit 
PQRI data extracted from an EHR 
should contact the EHR product’s 
vendor to determine if the product has 
been updated to facilitate PQRI quality 
measures data submission. Such 
professionals should also begin 
attempting submission promptly after 
CMS announces in early 2009 that the 
clinical data warehouse is ready to 
accept 2009 PQRI quality measures data 
through the EHR mechanism in order to 
assure the professional has a reasonable 
period of time to work with his or her 
EHR and/or its vendor to correct any 
problems that may complicate or 
preclude successful quality measures 
data submission through that EHR. 

To maintain compliance with 
applicable statutes and regulations, 
including but not limited to HIPAA, our 
program and its data system must 
comply with applicable requirements 
for requesting, processing, storing, and 
transmitting data. Eligible professionals 
that conduct HIPAA covered 
transactions also must maintain 
compliance with the HIPAA 
requirements. 

We encourage the use of EHRs that 
have been certified by the CCHIT for 
data submission. CCHIT certified EHRs 
must meet specific standards for 
functionality, privacy, security and 
interoperability. More information about 
CCHIT certified EHRs can be found at 
http://www.cchit.org. However, we do 
recognize that there will be some 
eligible professionals who are using 
systems in specialties for which there 
are no appropriate CCHIT certified EHR 
systems, or who purchased and 
implemented their EHR prior to the 
availability of CCHIT certification. 
These programs must be capable of 
generating a medication list, generating 
a problem list and entering laboratory 
results as discrete searchable data 
elements to be able to be used for data 
submission under this reporting 
mechanism option. 

We propose to utilize as criteria for 
satisfactory submission of data for 
quality measures for covered 
professional services by EHR-based 
submission for the 2009 PQRI the same 
criteria for successful reporting and the 
same reporting period that we propose 
for claims-based submission of data for 
individual 2009 PQRI measures. The 
reporting criteria for EHR-based 
submission of individual PQRI 
measures are summarized in Table 10. 
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TABLE 10.—PROPOSED 2009 PQRI EHR-BASED SUBMISSION REPORTING OPTIONS FOR INDIVIDUAL MEASURES 

Reporting mechanism Reporting criteria Reporting period 

EHR-based reporting .................................. At least 3 PQRI measures, or 1–2 measures if less 
than 3 apply to the eligible professional, for 80% of 
applicable Medicare Part B FFS patients of each eli-
gible professional.

January 1, 2009–December 31, 2009. 

We do not propose any option to 
report measures groups through EHR- 
based data submission on services 
furnished during 2009. Because EHR 
submission to CMS of data on quality 
measures is new to PQRI, for 2009 we 
propose to make available only the 
criteria applicable to reporting of 
individual PQRI measures. We invite 
comments on the proposed use of EHR- 
based data submission for PQRI. 

3. Statutory Requirements for Measures 
Included in the 2009 PQRI 

a. Overview of Requirements for the 
2009 PQRI Quality Measures 

Section 1848(k)(2)(B)(ii) of the Act, as 
added by the MMSEA, requires CMS to 
publish in the Federal Register no later 
than August 15, 2008, a proposed set of 
quality measures that would be 
appropriate for eligible professionals to 
use to submit data in 2009. In 
examining the statutory requirements of 
section 1848(k)(2)(B)(i) of the Act, as 
amended by the MMSEA, we believe 
that the requirement that measures be 
endorsed or adopted by a consensus 
organization applies to each measure 
that would be included in the measure 
set for submitting quality data and/or 
quality measures results and numerator 
and denominator data on the quality 
measures on covered professional 
services furnished during 2009. 
Likewise, the requirement for measures 
to have been developed using a 
consensus-based process (as identified 
by the Secretary) applies to each 
measure. By contrast, we do not 
interpret the provision requiring 
inclusion of measures submitted by a 
specialty to apply to each measure. 
Rather, we believe this requirement 
means that in endorsing or adopting 
measures, a consensus organization 
must include in its consideration 
process at least some measures 
submitted by one physician or 
organization representing a particular 
specialty. 

We also believe that under sections 
1848(k)(2)(B)(ii) through (iii) of the Act, 
as amended by the MMSEA, the 
Secretary is given broad discretion to 
determine which quality measures meet 
the statutory requirements and are 
appropriate for inclusion in the final set 

of measures for 2009. We do not 
interpret sections 1848(k)(2)(B) of the 
Act to require that all measures that 
meet the basic requirements of section 
1848(k)(2)(B)(i) of the Act must be 
included in the 2009 set of quality 
measures. 

We discuss in the following section 
the statutory requirements for consensus 
organizations and the use of a 
consensus-based process for developing 
quality measures as they relate to the 
requirements for the set of measures for 
2009 in the context of other applicable 
Federal law and policy. More 
information on the measure 
development process in general is 
available on the CMS Web site at 
http://www.cms.hhs.gov/ 
QualityInitiativesGenInfo. The next 
section also discusses the policies used 
in proposing the initial set of quality 
measures for eligible professionals for 
use in 2009 and the policies we are 
proposing to apply in publishing the 
final set. 

b. Consensus Organizations and 
Consensus-Based Process for 
Developing Measures 

Consistent with the principle that 
measures used for 2009 be endorsed or 
adopted by a consensus organization 
and developed through the use of a 
consensus-based process, but without 
proposing that 2009 PQRI measures be 
limited to those meeting the definition 
of a voluntary consensus standard under 
the National Technology Transfer and 
Advancement Act of 1995 (Pub. L. 104– 
113) (NTTAA), we interpret ‘‘consensus- 
based process for developing measures’’ 
as used in section 1848(k) of the Act and 
amended by MMSEA to encompass not 
only the basic development work of the 
formal measure developer, but also to 
include the achievement of consensus 
among stakeholders in the health care 
system. Consensus should be achieved 
based on at least a level of openness, 
balance of interest, and consensus 
reflected in the structures and processes 
of the NQF and AQA as of the date of 
enactment of MIEA–TRHCA, MMSEA, 
and the date of this proposed rule. More 
information on the structures and 
processes of the NQF and AQA can be 
found on the organizations’ respective 
Web sites at http:// 

www.qualityforum.org and http:// 
www.ambulatoryqualityalliance.org. 

Based on the considerations discussed 
in the CY 2008 PFS proposed rule (72 
FR 38196 through 38204), we are 
proposing to apply the following 
policies in identifying measures that 
meet the requirements for having used 
a consensus-based process for 
development and the requirement for 
having been endorsed or adopted by a 
consensus organization such as the NQF 
or AQA, and that are appropriate for 
inclusion as 2009 measures: 

(1) We continue to interpret ‘‘a 
consensus-based development process’’ 
as meaning that in addition to the 
measure development, the measure has 
achieved adoption or endorsement by a 
consensus organization having at least 
the basic characteristics of the AQA as 
a consensus organization as of 
December 2006, when the MIEA– 
TRHCA incorporating reference to AQA 
was passed and signed into law. Those 
basic characteristics include a 
comparable level of openness, balance 
of interest, and consensus-based on 
voting participation. As discussed above 
in this section and further clarified in 
points (3) and (5), we do not interpret 
‘‘consensus-based development 
process’’ per section 1848(k)(2)(B) of the 
Act to require that the consensus 
organization or process meet all of the 
criteria of the NTTAA and Office of 
Management and Budget Circular No. 
A–119 (OMB A–119) definition of a 
voluntary consensus standards body. 

(2) ‘‘Voluntary consensus standard’’ is 
interpreted to mean a voluntary 
consensus standard that has been 
endorsed as such by a consensus 
organization that meets the 
requirements of the NTTAA, as 
implemented by OMB A–119, for a 
voluntary consensus standards body. 

(3) Where there are available quality 
measures, and some of these measures 
meet the definition of ‘‘voluntary 
consensus standards’’ while others do 
not, those measures that meet the 
definition of ‘‘voluntary consensus 
standards’’ are preferred to other 
measures not meeting the requirements 
of the NTTAA. 

(4) In view of the preference for 
voluntary consensus standards, if a 
measure has been specifically 
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considered by NQF for possible 
endorsement, but NQF has declined to 
endorse it as of August 31, 2008, we are 
proposing not to include it in the final 
set of 2009 PQRI Quality Measures. 

(5) Although the AQA, as organized in 
December 2006, does not meet the 
requirements of the NTTAA for a 
voluntary consensus standards body, it 
is a consensus organization per section 
1848(k)(2)(B) of the Act. In 
circumstances where no voluntary 
consensus standard (NQF-endorsed) 
measure is available, a quality measure 
that has been adopted by the AQA (or 
another consensus organization with 
comparable consensus-organization 
characteristics) would meet the 
requirements under the Act and we 
propose that it would be appropriate for 
eligible professionals to use the measure 
to submit quality measures data and/or 
quality measures results and numerator 
and denominator data on quality 
measures, as appropriate. 

(6) We are unaware of other 
consensus organizations that are 
comparable to the NQF in terms of 
meeting the formal requirements of the 
NTTAA or of organizations other than 
AQA that do not strictly meet the 
requirements of the National Institute of 
Standards and Technology Act (NISTA) 
as amended by the NTTAA but that 
feature the breadth of stakeholder 
involvement in the consensus process 
necessary to meet the intent of the Act. 
However, the Act does not limit 
consensus organizations to the NQF or 
the AQA, nor restrict the field of 
potential consensus organizations. The 
Act, thereby, maintains flexibility in 
potential sources of measure consensus 
review, which is, like having multiple 
sources of measure development, key to 
maintaining a robust marketplace for 
development and review of quality 
measures. 

(7) The basic steps for developing 
measures applicable to physicians and 
other eligible professionals at the 
individual level may be carried out by 
a variety of different organizations. We 
do not interpret section 1848(k)(2)(B) of 
the Act to place special restrictions on 
the type or make up of the organizations 
carrying out this basic development of 
physician measures, such as restricting 
the initial development to physician- 
controlled organizations. Any such 
restriction would unduly limit the basic 
development of quality measures and 
the scope and utility of measures that 
may be considered for endorsement as 
voluntary consensus standards. 

(8) The policies we are proposing are 
based on the preference as articulated in 
NTTAA and OMB A–119 for ‘‘voluntary 
consensus standards’’ to government 

standards, and a preference for quality 
measures that have achieved broad 
consensus among stakeholders in the 
health care system. However, the Act 
does not require that quality measures 
meet the NTTAA or OMB A–119 
definition of ‘‘voluntary consensus 
standards’’ to be used for PQRI. 

4. Proposed 2009 PQRI Quality 
Measures 

The measures identified for use in 
PQRI in 2009 will be selected from 
those we propose in this rule and will 
be finalized as of the date the CY 2009 
PFS final rule with comment period 
goes on display at the Office of the 
Federal Register. No changes (that is, 
additions or deletions of measures) will 
be made after publication of the CY 
2009 PFS final rule with comment 
period. However, as was the case for 
2008, we may make modifications or 
refinements, such as revisions to 
measures titles and code additions, 
corrections, or revisions to the detailed 
specifications for the 2009 measures 
until the beginning of the reporting 
period. Such specification modifications 
may be made through the last day 
preceding the beginning of the reporting 
period. The 2009 measures 
specifications will be available on the 
PQRI section of the CMS Web site at 
http://www.cms.hhs.gov/pqri when they 
are sufficiently developed or finalized. 
We are targeting finalization and 
publication of the detailed 
specifications for all 2009 PQRI 
measures on the PQRI section of the 
CMS Web site by November 15, 2008, 
and will in no event publish these 
specifications later than December 31, 
2008. The detailed specifications will 
include instructions for reporting and 
identify the circumstances in which 
each measure is applicable. 

For 2009, we are proposing that final 
PQRI quality measures will be selected 
from the 175 measures listed in Tables 
11 through 14, which fall into 4 broad 
categories as set forth below in this 
section. The four categories are the 
following: 

(1) 2008 PQRI Measures Proposed for 
2009; 

(2) Additional Proposed NQF- 
endorsed Measures; 

(3) Additional Proposed AQA- 
adopted Measures; and 

(4) Measures Proposed for 2009 
Contingent Upon NQF Endorsement or 
AQA Adoption by August 31, 2008. 
Given that no legislation currently exists 
that authorizes us to make incentive 
payments for satisfactorily reporting 
data on quality measures on services 
furnished in 2009 or beyond, we invite 
comments on the advisability of 

expanding the number of PQRI quality 
measures beyond the 119 measures in 
the 2008 PQRI quality measure set. 

In addition, we propose to carry 
forward three of the four measures 
groups we implemented in 2008. The 
measures proposed in eight of the nine 
total proposed measures groups are 
proposed to be available for reporting as 
individual measures or within measures 
groups and the measures in the ninth 
measures group (Back Pain) are 
proposed to be available for use in the 
2009 PQRI solely within this proposed 
measures group. The measures proposed 
for inclusion in each of the proposed 
2009 measures groups are listed in 
Tables 15 through 23. 

a. Considerations for Identifying 
Proposed 2009 PQRI Quality Measures 

We have applied several 
considerations in selecting measures to 
propose for the 2009 PQRI. We 
considered the following with respect to 
selecting the proposed measures for the 
2009 PQRI: 

(1) Measures that satisfy statutory 
criteria for selection. For purposes of 
selecting the proposed 2009 PQRI 
measures, we considered those 
measures that met the requirements of 
section 1848(k)(2) of the Act and other 
requirements discussed in section 
II.O.3.b. of this proposed rule, 
‘‘Consensus Organizations and 
Consensus-Based Process for 
Developing Measures.’’ 

(2) Measures that are functional, 
which is to say measures that can be 
technically implemented within the 
capacity of the CMS infrastructure for 
data collection, analysis, and 
calculation of reporting and 
performance rates. This leads to 
preference for measures that reflect 
readiness for implementation, such as 
those that are currently in the 2008 
PQRI program or have been through 
testing. The purpose of measure testing 
is to reveal the measure’s strengths and 
weaknesses so that the limitations can 
be addressed and the measure refined 
and strengthened prior to 
implementation. For new measures, 
preference is given to those which can 
be most efficiently implemented for data 
collection and submission. For some 
measures that are useful, but where data 
submission is not feasible through all 
otherwise available PQRI reporting 
mechanisms, a measure may be 
included for reporting solely through 
specific reporting mechanism(s) in 
which its submission is feasible. 

(3) Measures that increase the scope 
of applicability of measures to services 
rendered to Medicare beneficiaries and 
expand opportunities for eligible 
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professionals to participate in PQRI (for 
example, clinical topics such as skin 
care, where there are no 2008 PQRI 
measures). We seek to achieve broad 
ability to assess the quality of care 
furnished to Medicare beneficiaries, and 
ultimately to compare performance 
among professionals. We seek to 
increase the circumstances where 
eligible professionals have at least three 
measures applicable to their practice 
and measures that help expand the 
number of measures groups with at least 
4 measures in a group. 

(4) Measures that support CMS and 
HHS priorities for improved quality and 
efficiency of care for Medicare 
beneficiaries. These current and long 
term priority topics include: Prevention; 
chronic conditions; high cost and high 
volume conditions; elimination of 
health disparities; healthcare-associated 
infection and other conditions; 
improved care coordination; improved 
efficiency; improved patient and family 
experience of care; improved end-of- 
life/palliative care; effective 
management of acute and chronic 
episodes of care; reduced unwarranted 
geographic variation in quality and 
efficiency; and adoption and use of 
interoperable Health Information 
Technology (HIT). 

(5) Measures that are in, or facilitate, 
alignment with other Medicare, 
Medicaid, and SCHIP programs in 
furtherance of overarching healthcare 
goals. 

(6) Measures of various aspects of 
clinical quality including outcome 
measures, where appropriate and 
feasible, process measures, structural 
measures, efficiency measures and 
patient experience of care. 

In developing the list of proposed 
2009 PQRI quality measures, we also 
have reviewed and considered measure 
suggestions including comments 
received in response to the CY 2008 PFS 
proposed rule and final rule with 
comment period, and inquiries and 
suggestions received through less formal 
venues, such as an invitation for 

measures suggestions posted on the 
CMS Web site in March 2008. 

We welcome comments on the 
implication of including or excluding 
any given measure or measures 
proposed herein in the final 2009 PQRI 
quality measure set and to our approach 
in selecting measures. We recognize that 
some commenters may also wish to 
recommend additional measures for 
inclusion in the 2009 PQRI measures 
that we have not herein proposed. 
While we welcome all constructive 
comments and suggestions, and may 
consider such recommended measures 
for inclusion in future measure sets for 
PQRI and/or other programs to which 
such measures may be relevant, we will 
not be able to consider such additional 
measures for inclusion in the 2009 
measure set. 

As discussed above, section 
1848(k)(2)(B)(ii) of the Act requires that 
the measures proposed for use in the 
2009 PQRI be published in the Federal 
Register not later than August 15, 2008. 
We also are required by other applicable 
statutes to provide opportunity for 
public comment on provisions of policy 
or regulation that are established via 
notice and comment rulemaking. 
Measures that were not included in this 
proposed rule for inclusion in the 2009 
PQRI that are recommended to CMS via 
comments on this proposed rule have 
not been placed before the public with 
opportunity for the public to comment 
on them within the rulemaking process. 
Even when measures have been 
published in the Federal Register , but 
in other contexts and not specifically 
proposed as PQRI measures, such 
publication does not provide true 
opportunity for public comment on 
those measures’ potential inclusion in 
PQRI. Thus, such additional measures 
recommended via comments on this 
proposed rule cannot be included in the 
2009 measure set. Section 
1848(k)(2)(B)(iii) of the Act requires that 
the measures be finalized via 
publication in the Federal Register not 
later than November 15, 2008. However, 

as discussed above, we will consider 
comments and recommendations for 
measures, which may not be applicable 
to the final set of 2009 PQRI measures, 
for purposes of identifying measures for 
possible use in future years’ PQRI or 
other initiatives to which those 
measures may be pertinent. 

b. Proposed Measures Selected From the 
2008 PQRI Quality Measures Set 

We are proposing to include in the 
2009 PQRI quality measure set the 2008 
PQRI measures identified in Table 11 
contingent on NQF endorsement of each 
such included measure by August 31, 
2008. All 2008 PQRI measures have 
been adopted by the AQA and have 
been considered or are currently under 
consideration for endorsement by the 
NQF. Those 2008 PQRI measures that 
have been specifically considered and 
declined for endorsement are not 
included in the list of proposed 
measures for 2009. The six 2008 PQRI 
measures not included in the proposed 
measures for 2009 for this reason are: 
Measure #74, Radiation Therapy 
Recommended for Invasive Breast 
Cancer Patients who have Undergone 
Breast Conserving Surgery; Measure 
#75, Prevention of Ventilator-Associated 
Pneumonia—Head Elevation; Measure 
#80, Plan of Care for ESRD Patients with 
Anemia; Measure #103, Review of 
Treatment Options in Patients with 
Clinically Localized Prostate Cancer; 
Measure #129, Universal Influenza 
Vaccine Screening and Counseling; and 
Measure #133 Screening for Cognitive 
Impairment. Also, in some instances, 
those 2008 PQRI measures intended or 
requested by the measure developer to 
be retired from PQRI and replaced by 
new AQA-adopted or NQF-endorsed 
measures are not included in the list of 
proposed measures for 2009. The two 
2008 PQRI measures not proposed for 
this reason are: Measure #4, Screening 
for Future Fall Risk; and Measure #88, 
Hepatitis A and B Vaccination in 
Patients with HCV. 

TABLE 11.—2008 PQRI MEASURES PROPOSED FOR 2009 

Measure number and title Measure source 

1. Diabetes Mellitus: Hemoglobin A1c Poor Control in Diabetes Mellitus* .................................... National Committee for Quality Assurance 
(NCQA). 

2. Diabetes Mellitus: Low Density Lipoprotein (LDL–C) Control in Diabetes Mellitus* .................. NCQA. 
3. Diabetes Mellitus: High Blood Pressure Control in Diabetes Mellitus* ...................................... NCQA. 
5. Heart Failure: Angiotensin-Converting Enzyme (ACE) Inhibitor or Angiotensin Receptor 

Blocker (ARB) Therapy for Left Ventricular Systolic Dysfunction (LVSD)*.
American Medical Association-Physician Con-

sortium for Performance Improvement 
(AMA–PCPI). 

6. Coronary Artery Disease (CAD): Oral Antiplatelet Therapy Prescribed for Patients with CAD* AMA–PCPI. 
7. Coronary Artery Disease (CAD): Beta-Blocker Therapy for CAD Patients with Prior Myocar-

dial Infarction (MI)*.
AMA–PCPI. 

8. Heart Failure: Beta-Blocker Therapy for Left Ventricular Systolic Dysfunction (LVSD)* ........... AMA–PCPI. 
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TABLE 11.—2008 PQRI MEASURES PROPOSED FOR 2009—Continued 

Measure number and title Measure source 

9. Major Depressive Disorder (MDD): Antidepressant Medication During Acute Phase for Pa-
tients with MDD.

NCQA. 

10. Stroke and Stroke Rehabilitation: Computed Tomography (CT) or Magnetic Resonance Im-
aging (MRI) Reports.

AMA–PCPI/NCQA. 

11. Stroke and Stroke Rehabilitation: Carotid Imaging Reports ..................................................... AMA–PCPI/NCQA. 
12. Primary Open Angle Glaucoma (POAG): Optic Nerve Evaluation ........................................... AMA–PCPI/NCQA. 
14. Age-Related Macular Degeneration (AMD): Dilated Macular Examination .............................. AMA–PCPI/NCQA. 
18. Diabetic Retinopathy: Documentation of Presence or Absence of Macular Edema and Level 

of Severity of Retinopathy.
AMA–PCPI/NCQA. 

19. Diabetic Retinopathy: Communication with the Physician Managing Ongoing Diabetes Care AMA–PCPI/NCQA. 
20. Perioperative Care: Timing of Antibiotic Prophylaxis—Ordering Physician ............................. AMA–PCPI/NCQA. 
21. Perioperative Care: Selection of Prophylactic Antibiotic—First OR Second Generation 

Cephalosporin.
AMA–PCPI/NCQA. 

22. Perioperative Care: Discontinuation of Prophylactic Antibiotics (Non-Cardiac Procedures) .... AMA–PCPI/NCQA. 
23. Perioperative Care: Venous Thromboembolism (VTE) Prophylaxis (When Indicated in ALL 

Patients).
AMA–PCPI/NCQA. 

24. Osteoporosis: Communication With the Physician Managing Ongoing Care Post-Fracture ... AMA–PCPI/NCQA. 
28. Aspirin at Arrival for Acute Myocardial Infarction (AMI) ............................................................ AMA–PCPI/NCQA. 
30. Perioperative Care: Timing of Prophylactic Antibiotics—Administering Physician ................... AMA–PCPI/NCQA. 
31. Stroke and Stroke Rehabilitation: Deep Vein Thrombosis Prophylaxis (DVT) for Ischemic 

Stroke or Intracranial Hemorrhage.
AMA–PCPI/NCQA. 

32. Stroke and Stroke Rehabilitation: Discharged on Antiplatelet Therapy ................................... AMA–PCPI/NCQA. 
33. Stroke and Stroke Rehabilitation: Anticoagulant Therapy Prescribed for Atrial Fibrillation at 

Discharge.
AMA–PCPI/NCQA. 

34. Stroke and Stroke Rehabilitation: Tissue Plasminogen Activator (t–PA) Considered ............. AMA–PCPI/NCQA. 
35. Stroke and Stroke Rehabilitation: Screening for Dysphagia .................................................... AMA–PCPI/NCQA. 
36. Stroke and Stroke Rehabilitation: Consideration of Rehabilitation Services ............................ AMA–PCPI/NCQA. 
39. Screening or Therapy for Osteoporosis for Women Aged 65 Years and Older ...................... AMA–PCPI/NCQA. 
40. Osteoporosis: Management Following Fracture ....................................................................... AMA–PCPI/NCQA. 
41. Osteoporosis: Pharmacologic Therapy ..................................................................................... AMA–PCPI/NCQA. 
43. Coronary Artery Bypass Graft (CABG): Use of Internal Mammary Artery (IMA) in Isolated 

CABG Surgery.
The Society of Thoracic Surgeons (STS). 

44. Coronary Artery Bypass Graft (CABG): Preoperative Beta-Blocker in Patients with Isolated 
CABG Surgery.

STS. 

45. Perioperative Care: Discontinuation of Prophylactic Antibiotics (Cardiac Procedures) ........... AMA–PCPI/NCQA. 
46. Medication Reconciliation: Reconciliation After Discharge from an Inpatient Facility .............. AMA–PCPI/NCQA. 
47. Advance Care Plan ................................................................................................................... AMA–PCPI/NCQA. 
48. Urinary Incontinence: Assessment of Presence or Absence of Urinary Incontinence in 

Women Aged 65 Years and Older.
AMA–PCPI/NCQA. 

49. Urinary Incontinence: Characterization of Urinary Incontinence in Women Aged 65 Years 
and Older.

AMA–PCPI/NCQA. 

50. Urinary Incontinence: Plan of Care for Urinary Incontinence in Women Aged 65 Years and 
Older.

AMA–PCPI/NCQA. 

51. Chronic Obstructive Pulmonary Disease (COPD): Spirometry Evaluation ............................... AMA–PCPI. 
52. Chronic Obstructive Pulmonary Disease (COPD): Bronchodilator Therapy ............................ AMA–PCPI. 
53. Asthma: Pharmacologic Therapy .............................................................................................. AMA–PCPI. 
54. 12–Lead Electrocardiogram (ECG) Performed for Non-Traumatic Chest Pain ....................... AMA–PCPI/NCQA. 
55. 12–Lead Electrocardiogram (ECG) Performed for Syncope .................................................... AMA–PCPI/NCQA. 
56. Community-Acquired Pneumonia (CAP): Vital Signs ............................................................... AMA–PCPI/NCQA. 
57. Community-Acquired Pneumonia (CAP): Assessment of Oxygen Saturation ......................... AMA–PCPI/NCQA. 
58. Community-Acquired Pneumonia (CAP): Assessment of Mental Status ................................. AMA–PCPI/NCQA. 
59. Community-Acquired Pneumonia (CAP): Empiric Antibiotic ..................................................... AMA–PCPI/NCQA. 
64. Asthma: Asthma Assessment ................................................................................................... AMA–PCPI. 
65. Treatment for Children with Upper Respiratory Infection (URI)—Avoidance of Inappropriate 

Use.
NCQA. 

66. Appropriate Testing for Children with Pharyngitis .................................................................... NCQA. 
67. Myelodysplastic Syndrome (MDS) and Acute Leukemias: Baseline Cytogenetic Testing Per-

formed on Bone Marrow.
AMA–PCPI/American Society of Hematology 

(ASH). 
68. Myelodysplastic Syndrome (MDS): Documentation of Iron Stores in Patients Receiving 

Erythropoietin Therapy.
AMA–PCPI/ASH. 

69. Multiple Myeloma: Treatment With Bisphosphonates ............................................................... AMA–PCPI/ASH. 
70. Chronic Lymphocytic Leukemia (CLL): Baseline Flow Cytometry ............................................ AMA–PCPI/ASH. 
71. Breast Cancer: Hormonal Therapy for Stage IC-III estrogen Receptor/Progesterone Recep-

tor (ER/PR) Positive Breast Cancer.
AMAPCPI/American Society of Clinical Oncol-

ogy (ASCO)/National Comprehensive Can-
cer Network (NCCN). 

72. Colon Cancer: Chemotherapy for Stage III Colon Cancer Patients ......................................... AMA–PCPI/ASCO/NCCN. 
73. Cancer: Plan for Chemotherapy Documented .......................................................................... AMA–PCPI/ASCO. 
76. Prevention of Catheter-Related Bloodstream Infections (CRBSI)—Central Venous Catheter 

Insertion Protocol.
AMA–PCPI. 

77. Gastroesophageal Reflux Disease (GERD): Assessment of GERD Symptoms in Patients 
Receiving Chronic Medication for GERD.

AMA–PCPI/NCQA. 

78. End-Stage Renal Disease (ESRD): Vascular Access for Patients Undergoing Hemodialysis AMA–PCPI. 
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TABLE 11.—2008 PQRI MEASURES PROPOSED FOR 2009—Continued 

Measure number and title Measure source 

79. End-Stage Renal Disease (ESRD): Influenza Vaccination in Patients with ESRD .................. AMA–PCPI. 
81. End-Stage Renal Disease (ESRD): Plan of Care for Inadequate Hemodialysis in ESRD Pa-

tients.
AMA–PCPI. 

82. End-Stage Renal Disease (ESRD): Plan of Care for Inadequate Peritoneal Dialysis ............. AMA–PCPI. 
83. Hepatitis C: Testing for Chronic Hepatitis C—Confirmation of Hepatitis C Viremia ................ AMA–PCPI. 
84. Hepatitis C: Ribonucleic Acid (RNA) Testing Before Initiating Treatment ................................ AMA–PCPI. 
85. Hepatitis C: HCV Genotype Testing Prior to Therapy .............................................................. AMA–PCPI. 
86. Hepatitis C: Consideration for Antiviral Therapy in HCV Patients ............................................ AMA–PCPI. 
87. Hepatitis C: HCV Ribonucleic Acid (RNA) Testing at Week 12 of Treatment ......................... AMA–PCPI. 
89. Hepatitis C: Counseling Regarding Risk of Alcohol Consumption ........................................... AMA–PCPI. 
90. Hepatitis C: Counseling of Patients Regarding Use of Contraception Prior to Starting 

Antiviral Therapy.
AMA–PCPI. 

91. Acute Otitis Externa (AOE): Topical Therapy ........................................................................... AMA–PCPI. 
92. Acute Otitis Externa (AOE): Pain Assessment ......................................................................... AMA–PCPI. 
93. Acute Otitis Externa (AOE): Systemic Antimicrobial Therapy—Avoidance of Inappropriate 

Use.
AMA–PCPI. 

94. Otitis Media with Effusion (OME): Diagnostic Evaluation—Assessment of Tympanic Mem-
brane Mobility.

AMA–PCPI. 

95. Otitis Media with Effusion (OME): Hearing Testing .................................................................. AMA–PCPI. 
96. Otitis Media with Effusion (OME): Antihistamines or Decongestants—Avoidance of Inappro-

priate Use.
AMA–PCPI. 

97. Otitis Media with Effusion (OME): Systemic Antimicrobials—Avoidance of Inappropriate Use AMA–PCPI. 
98. Otitis Media with Effusion (OME): Systemic Corticosteroids—Avoidance of Inappropriate 

Use.
AMA–PCPI. 

99. Breast Cancer Resection Pathology Reporting: pT Category (Primary Tumor) and pN Cat-
egory (Regional Lymph Nodes) with Histologic Grade.

AMA–PCPI/College of American Pathologists 
(CAP). 

100. Colorectal Cancer Resection Pathology Reporting: pT Category (Primary Tumor) and pN 
Category (Regional Lymph Nodes) with Histologic Grade.

AMA–PCPI/CAP. 

101. Prostate Cancer: Appropriate Initial Evaluation ...................................................................... AMA–PCPI. 
102. Prostate Cancer: Avoidance of Overuse of Bone Scan for Staging Low-Risk Prostate Can-

cer Patients.
AMA–PCPI. 

104. Prostate Cancer: Adjuvant Hormonal Therapy for High-Risk Prostate Cancer Patients ....... AMA–PCPI. 
105. Prostate Cancer: Three-Dimensional (3D) Radiotherapy ....................................................... AMA–PCPI. 
106. Major Depressive Disorder (MDD): Diagnostic Evaluation ..................................................... AMA–PCPI. 
107. Major Depressive Disorder (MDD): Suicide Risk Assessment ............................................... AMA–PCPI. 
108. Rheumatoid Arthritis: Disease Modifying Anti-Rheumatic Drug Therapy ............................... NCQA. 
109. Osteoarthritis (OA): Function and Pain Assessment .............................................................. AMA–PCPI. 
110. Preventive Care and Screening: Influenza Immunization for Patients ≥ 50 Years Old ......... AMA–PCPI. 
111. Preventive Care and Screening: Pneumonia Vaccination for Patients 65 years and Older .. NCQA. 
112. Preventive Care and Screening: Screening Mammography* ................................................. NCQA. 
113. Preventive Care and Screening: Colorectal Cancer Screening* ............................................ NCQA. 
114. Preventive Care and Screening: Inquiry Regarding Tobacco Use ......................................... AMA–PCPI. 
115. Preventive Care and Screening: Advising Smokers to Quit ................................................... NCQA. 
116. Inappropriate Antibiotic Treatment for Adults with Acute Bronchitis—Avoidance of Inappro-

priate Use.
NCQA. 

117. Diabetes Mellitus: Dilated Eye Exam in Diabetic Patient* ...................................................... NCQA. 
118. Coronary Artery Disease (CAD): Angiotensin-Converting Enzyme (ACE) Inhibitor or 

Angiotensin Receptor Blocker (ARB) Therapy for Patients with CAD and Diabetes and/or Left 
Ventricular Systolic Dysfunction (LSVD)*.

AMA–PCPI. 

119. Diabetes Mellitus: Urine Screening for Microalbumin or Medical Attention for Nephropathy 
in Diabetic Patients*.

NCQA. 

120. Chronic Kidney Disease (CKD): Angiotensin-Converting Enzyme (ACE) Inhibitor or 
Angiotensin Receptor Blocker (ARB) Therapy.

AMA–PCPI. 

121. Chronic Kidney Disease (CKD): Laboratory Testing (Calcium, Phosphorus, Intact Parathy-
roid Hormone (iPTH) and Lipid Profile).

AMA–PCPI. 

122. Chronic Kidney Disease (CKD): Blood Pressure Management ............................................. AMA–PCPI. 
123. Chronic Kidney Disease (CKD): Plan of Care: Elevated Hemoglobin for Patients Receiving 

Erythropoiesis—Stimulating Agents (ESA).
AMA–PCPI. 

124. Health Information Technology (HIT): Adoption/Use of Electronic Medical Records (EMR)* Quality Insights of Pennsylvania (QIP)/CMS. 
125. Health Information Technology (HIT): Adoption/Use of Medication e-Prescribing* ............... QIP/CMS. 
126. Diabetes Mellitus: Diabetic Foot and Ankle Care, Peripheral Neuropathy: Neurological 

Evaluation.
American Podiatric Medical Association APMA. 

127. Diabetes Mellitus: Diabetic Foot and Ankle Care, Ulcer Prevention: Evaluation of Footwear APMA. 
128. Preventive Care and Screening: Body Mass Index (BMI) Screening and Follow-Up ............ QIP/CMS. 
130. Documentation and Verification of Current Medications in the Medical Record .................... QIP/CMS. 
131. Pain Assessment Prior to Initiation of Patient Treatment ....................................................... QIP/CMS. 
132. Patient Co-Development of Treatment Plan/Plan of Care ...................................................... QIP/CMS. 
134. Screening for Clinical Depression ........................................................................................... QIP/CMS. 

* This measure is one fifteen measures for which data may potentially be accepted through the EHR mechanism in 2009. 
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Please note that detailed measure 
specifications for 2008 PQRI measures 
may be updated or modified during the 
NQF endorsement process or for other 
reasons prior to 2009. The 2009 PQRI 
measure specifications for any given 
measure may, therefore, be different 
from specifications for the same 
measure used for 2008. Specifications 
for all 2009 measures, whether or not 
included in the 2008 PQRI program, 
must be obtained from the specifications 
document for 2009 measures, which 
will be available on the PQRI section of 
the CMS Web site on or before 
December 31, 2008. 

c. Additional Proposed NQF-Endorsed 
Measures 

We propose to include in the 2009 
PQRI quality measure set a number of 
measures endorsed by the NQF that 
were not included in the 2008 PQRI 
quality measures, which are identified 
in Table 12, provided that the measure 
retains NQF endorsement as of August 
31, 2008 and its detailed specifications 
are completed and ready for 
implementation in PQRI by October 15, 

2008. Besides having NQF endorsement, 
the development of a measure is 
considered complete for the purposes of 
the 2009 PQRI if by October 15, 2008— 
(1) the final, detailed specifications for 
use in data collection for PQRI have 
been completed and are ready for 
implementation, and (2) all of the 
Category II Current Procedural 
Terminology (CPT II) codes required for 
the measure have been established and 
will be effective for CMS claims data 
submission on or before January 1, 2009. 

Measures designated as T### in Table 
12 indicate that the measure was 
included in the 2008 Measure Testing 
Process. For 2008, we implemented a 
measures testing process for eleven 
measures that had completed consensus 
adoption or endorsement but which 
were not included in the final measures 
for use in satisfying reporting criteria to 
earn an incentive under the 2008 PQRI. 
These 2008 test measures have 
completed measures and specification 
development, have, as of the publication 
of this proposed rule, been adopted by 
the AQA and/or endorsed by the NQF, 
and have available CPT II codes that 

permit claims-based data submission. 
For the 2008 Measure Testing Process, 
eligible professionals may report any of 
these test measures by submitting the 
quality data codes identified, and as 
directed, in the test measure 
specifications on Part B claims for dates 
of services from July 1, 2008 through 
September 30, 2008. No financial 
incentive is associated with the 
reporting of these test measures for 
2008. 

We plan to analyze the number of 
quality data codes submitted for each 
specific test measure and engage in 
other summary analysis for the 
measures. No feedback reports regarding 
reporting and performance rates will be 
provided to eligible professionals who 
report on these test measures in 2008. 
Information from the analysis of the 
data submitted on the 2008 measure 
testing process will be utilized in a 
preliminary evaluation of the measures 
for data submission. This information 
can be used to inform us of a measure’s 
readiness for implementation in future 
CMS programs. 

TABLE 12.—ADDITIONAL PROPOSED NQF-ENDORSED MEASURES 

Measure title Measure source 

T142 Osteoarthritis (OA): Assessment for Use of Anti-Inflammatory or Analgesic Over-the- 
Counter (OTC) Medications.

AMA–PCPI. 

Use of Imaging Studies in Low Back Pain ...................................................................................... NCQA. 
Back Pain: Initial Visit ...................................................................................................................... NCQA. 
Back Pain: Physical Exam .............................................................................................................. NCQA. 
Back Pain: Advice for Normal Activities .......................................................................................... NCQA. 
Back Pain: Advice Against Bed Rest .............................................................................................. NCQA. 
Foot Exam ....................................................................................................................................... NCQA. 
Selection of Antibiotic Administration for Cardiac Surgery Patients ............................................... STS. 
Prolonged Intubation ....................................................................................................................... STS. 
Deep Sternal Wound Infection Rate ............................................................................................... STS. 
Stroke/Cerebrovascular Accident .................................................................................................... STS. 
Post-operative Renal Insufficiency .................................................................................................. STS. 
Surgical Re-exploration ................................................................................................................... STS. 
Anti-platelet Medications at Discharge ............................................................................................ STS. 
Beta Blockade at Discharge ............................................................................................................ STS. 
Anti-lipid Treatment at Discharge .................................................................................................... STS. 
Hemodialysis Vascular Access Decision-making by Surgeons to Maximize Placement of Autog-

enous Arterial Venous Fistula.
Society for Vascular Surgeons (SVS). 

d. Additional Proposed AQA-Adopted 
Measures 

As discussed in section II.O.3.b. of 
this proposed rule, Consensus 
Organizations and Consensus-Based 
Process for Developing Measures, in 
circumstances where no NQF-endorsed 
measure is available, a quality measure 
that has been adopted by the AQA 
would also meet the requirements of 
section 1848(k)(2)(B)(i) of the Act. As 
such, we propose to include in the final 
2009 PQRI quality measure set measures 
adopted by AQA that have not yet been 
reviewed or endorsed by the NQF and 

that were not included in the final set 
of 2008 PQRI quality measures. 

We propose to include in the 2009 
PQRI quality measures each of the AQA- 
adopted measures identified in Table 
13, provided that, as of August 31, 2008, 
the measure retains AQA adoption, has 
not been reviewed and declined for 
endorsement by NQF, and its detailed 
specifications are completed and ready 
for implementation in PQRI by October 
15, 2008. Besides being adopted by the 
AQA, a measure is considered ready for 
implementation for the purposes of the 
2009 PQRI if by October 15, 2008—(1) 

the final, detailed specifications for use 
of the measure in data collection for 
PQRI have been completed and are 
ready for implementation, and (2) all of 
the CPT II codes required for the 
measure have been established and will 
be effective for CMS claims data 
submission on or before January 1, 2009. 
As explained above in section II.O.4.c., 
‘‘Additional Proposed NQF-Endorsed 
Measures,’’ measures designated as 
T### in Table 13 indicate that the 
measure is one of eleven measures 
included in the 2008 Measure Testing 
Process. As also explained above in 
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section II.O.4.c., ‘‘Additional Proposed 
NQF-Endorsed Measures,’’ measures in 
the table below that are not designated 
as T### are not part of the 2008 PQRI 

measures testing activity. Such 
measures may have CPT II codes 
identified or specified, but those codes 
may or may not be recognized as active, 

valid codes in the Medicare claims- 
processing system. 

TABLE 13.—ADDITIONAL PROPOSED AQA-ADOPTED MEASURES 

Measure title Measure source 

T135 Chronic Kidney Disease (CKD): Influenza Immunization* ..................................................... AMA–PCPI. 
T136 Melanoma: Follow-Up Aspects of Care ................................................................................. AMA–PCPI/NCQA. 
T137 Melanoma: Continuity of Care—Recall System .................................................................... AMA–PCPI/NCQA. 
T138 Melanoma: Coordination of Care ........................................................................................... AMA–PCPI/NCQA. 
T139 Cataracts: Comprehensive Preoperative Assessment for Cataract Surgery with Intraocular 

Lens (IOL) Placement.
AMA–PCPI/NCQA. 

T140 Age-Related Macular Degeneration (AMD): Counseling on Antioxidant Supplement .......... AMA–PCPI/NCQA. 
T141 Primary Open-Angle Glaucoma (POAG) : Reduction of Intraocular Pressure (IOP) by 

15% OR Documentation of a Plan of Care.
AMA–PCPI/NCQA. 

T143 Cancer Care: Medical and Radiation—Plan of Care for Pain ............................................... AMA–PCPI. 
T144 Radiology: Computed Tomography (CT) Radiation Dose Reduction ................................... AMA–PCPI/NCQA. 
T145 Radiology: Exposure Time Reported for Procedures Using Fluoroscopy ............................. AMA–PCPI/NCQA. 
Cancer Care: Pain Intensity Quantified ........................................................................................... AMA–PCPI. 
Radiology: Inappropriate Use of ‘‘Probably Benign’’ Assessment Category in Mammography 

Screening.
AMA–PCPI. 

Coronary Artery Disease (CAD): Lipid Profile in Patients with CAD .............................................. AMA–PCPI. 
Chronic Kidney Disease (CKD): Referral for Arteriovenous (AV) Fistula ....................................... AMA–PCPI. 
Osteoporosis: Counseling for Vitamin D, Calcium Intake, and Exercise ........................................ AMA–PCPI. 
Falls: Plan of Care ........................................................................................................................... AMA–PCPI. 
Falls: Risk Assessment ................................................................................................................... AMA–PCPI. 
Cancer Care: Radiation Dose Limits to Normal Tissues ................................................................ AMA–PCPI. 
Hepatitis C: Hepatitis A Vaccination ............................................................................................... AMA–PCPI. 
Hepatitis C: Hepatitis B Vaccination ............................................................................................... AMA–PCPI. 
Cancer Care: Recording of Clinical Stage for Lung Cancer and Esophageal Cancer .................. STS. 

*This measure is one fifteen measures for which data may potentially be accepted through the EHR mechanism in 2009. 

e. Additional Proposed Measures 
Contingent Upon NQF Endorsement or 
AQA Adoption by August 31, 2008 

We are proposing to include in the 
2009 PQRI measure set certain measures 
that are not yet NQF-endorsed or AQA- 
adopted, provided that the measure will 
be so endorsed or adopted as of August 
31, 2008, and its detailed specifications 

are completed and ready for 
implementation in PQRI by October 15, 
2008. 

The measures we propose to include 
in the 2009 PQRI quality measure set are 
identified in Table 14. Besides being 
NQF-endorsed or AQA-adopted, a 
measure is considered ready for 
implementation for the purposes of the 

2009 PQRI if by October 15, 2008—(1) 
the final, detailed specifications for use 
of the measure in data collection for 
PQRI have been completed and are 
ready for implementation, and (2) all of 
the CPT II codes required for the 
measure have been established and will 
be effective for CMS claims based 
submission on or before January 1, 2009. 

TABLE 14.—MEASURES PROPOSED FOR 2009 CONTINGENT UPON NQF ENDORSEMENT OR AQA ADOPTION BY AUGUST 
31, 2008 

Measure title Measure source 

Nuclear Medicine: Correlation with Existing Imaging Studies for all Patients Undergoing Bone 
Scintigraphy.

AMA–PCPI. 

Unhealthy Alcohol Use: Screening & Brief counseling ................................................................... AMA–PCPI. 
Lipid Screening ................................................................................................................................ AMA–PCPI. 
Pediatric ESRD: Adequacy of Hemodialysis ................................................................................... AMA–PCPI. 
Pediatric ESRD: Influenza Immunization ........................................................................................ AMA–PCPI. 
Rheumatoid Arthritis: Tuberculosis Screening ................................................................................ AMA–PCPI. 
Rheumatoid Arthritis: Appropriate Use of Biologic Disease Modifying Anti-Rheumatic Drugs 

(DMARDs).
AMA–PCPI. 

Rheumatoid Arthritis: Periodic Assessment of Disease Activity ..................................................... AMA–PCPI. 
Rheumatoid Arthritis: Functional Limitation Assessment ................................................................ AMA–PCPI. 
Rheumatoid Arthritis: Assessment and Classification of Disease Prognosis ................................. AMA–PCPI. 
Rheumatoid Arthritis: Glucocorticoid Management ......................................................................... AMA–PCPI 
Endoscopy & Polyp Surveillance: Surveillance Colonoscopy Interval in Patients with History of 

Adenomatous Polyps.
AMA–PCPI. 

Chronic Wound Care: Use of Compression System in Patients with Venous Ulcers .................... AMA–PCPI. 
Chronic Wound Care: Offloading of Diabetic Foot Ulcers .............................................................. AMA–PCPI. 
HIV/AIDS: CD4+ Cell Count or CD4+ Percentage ......................................................................... AMA–PCPI/NCQA. 
HIV/AIDS: Pneumocystis Jiroveci Pneumonia (PCP) Prophylaxis ................................................. AMA–PCPI/NCQA. 
HIV/AIDS: Adolescent and Adult Patients with HIV/AIDS who are Prescribed Potent 

Antiretroviral Therapy.
AMA–PCPI/NCQA. 

HIV/AIDS: HIV RNA Control After Six Months of Potent Antiretroviral Therapy ............................ AMA–PCPI/NCQA. 
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TABLE 14.—MEASURES PROPOSED FOR 2009 CONTINGENT UPON NQF ENDORSEMENT OR AQA ADOPTION BY AUGUST 
31, 2008—Continued 

Measure title Measure source 

Diabetes Mellitus: Diabetic Foot and Ankle Care, Peripheral Arterial Disease—Ankle Brachial 
Index.

APMA 

Participation by Physician or Other Clinician in a Systematic Clinical Database Registry that in-
cludes Consensus Endorsed Quality Measures.

CMS 

Elder Maltreatment Screen and Follow-up Plan ............................................................................. QIP/CMS. 
Chiropractic Care ............................................................................................................................. QIP/CMS. 
Palliative Care: Dyspnea Screening and Management .................................................................. NCQA 
Endarterectomy: Peri-operative Anti-platelet Therapy for Patients Undergoing Carotid 

Endarterectomy (CEA).
SVS. 

Endarterectomy: Postoperative Stroke or Death in Asymptomatic Patient Undergoing Carotid 
Endarterectomy (CEA).

SVS 

Endarterectomy: Use of Patch During Conventional Endarterectomy ............................................ SVS 

f. Measures Proposed for Inclusion in 
2009 Measures Groups 

As discussed previously in this 
section, we propose to retain three of 
the four 2008 PQRI measures groups for 
the 2009 PQRI—(1) Diabetes Mellitus, 
(2) CKD, and (3) Preventive Care. We 
also are not proposing to retain all of the 
measures contained in those groups as 
2009 PQRI measures. In some cases, we 
may propose different or additional 
measures for inclusion in a particular 
measures group for use in 2009, 
compared to 2008. Therefore, the 
composition of the Diabetes Mellitus, 
CKD, and Preventive Care measures 
groups may be different for the 2009 

PQRI than for the 2008 PQRI. The 
measures proposed for inclusion in the 
2009 Diabetes Mellitus, CKD, and 
Preventive Care measures groups are 
listed in Tables 15 through 17. 

Some measures proposed for 
inclusion in a 2009 measures group are 
current 2008 PQRI measures. The title of 
each such measure is preceded with its 
PQRI Measure Number in Tables 15 
through 23. The PQRI Measure Number 
is a unique identifier assigned by CMS 
to all measures in the PQRI measure set. 
Once a PQRI Measure Number is 
assigned to a measure, it will not be 
used again, even if the measure is 
subsequently retired from the PQRI 
measure set. Measures that are not 

preceded by a number have never been 
part of a PQRI measure set. As with 
measures group reporting in the 2008 
PQRI, each eligible professional electing 
to report a group of measures for 2009 
must report all measures in the group 
that are applicable to each patient or 
encounter to which the measures group 
applies at least up to the minimum 
number of patients required by 
applicable reporting criteria (described 
above in section II.O.2.b., Satisfactory 
Reporting of Data on Quality Measures 
and Reporting Periods for Measures 
Groups, Through Claims-Based 
Reporting and Registry-Based 
Reporting’’). 

TABLE 15.—MEASURES PROPOSED FOR 2009 DIABETES MELLITUS MEASURES GROUP 

Measure title Measure source 

1. Diabetes Mellitus: Hemoglobin A1c Poor Control in Diabetes Mellitus ......................................... NCQA. 
2. Diabetes Mellitus: Low Density Lipoprotein (LDL-C) Control in Diabetes Mellitus ........................ NCQA. 
3. Diabetes Mellitus: High Blood Pressure Control in Diabetes Mellitus ........................................... NCQA. 
117. Diabetes Mellitus: Dilated Eye Exam in Diabetic Patient .......................................................... NCQA. 
119. Diabetes Mellitus: Urine Screening for Microalbumin or Medical Attention for Nephropathy in 

Diabetic Patients.
NCQA. 

Foot Exam .......................................................................................................................................... NCQA. 

TABLE 16.—MEASURES PROPOSED FOR 2009 CKD MEASURES GROUP 

Measure title Measure source 

120. Chronic Kidney Disease (CKD): Angiotensin-Converting Enzyme (ACE) Inhibitor or 
Angiotensin Receptor Blocker (ARB) Therapy.

AMA–PCPI. 

121. Chronic Kidney Disease (CKD): Laboratory Testing (Calcium, Phosphorus, Intact Parathy-
roid Hormone (iPTH) and Lipid Profile).

AMA–PCPI. 

122. Chronic Kidney Disease (CKD): Blood Pressure Management ................................................. AMA–PCPI. 
123. Chronic Kidney Disease (CKD): Plan of Care: Elevated Hemoglobin for Patients Receiving 

Erythropoiesis—Stimulating Agents (ESA).
AMA–PCPI. 

TABLE 17.—MEASURES PROPOSED FOR 2009 PREVENTIVE CARE MEASURES GROUP 

Measure title Measure source 

39. Screening or Therapy for Osteoporosis for Women Aged 65 Years and Older ......................... AMA–PCPI/NCQA. 
48. Urinary Incontinence: Assessment of Presence or Absence of Urinary Incontinence in Women 

Aged 65 Years and Older.
AMA–PCPI/NCQA. 

110. Preventive Care and Screening: Influenza Immunization for Patients = 50 Years Old ............ AMA–PCPI. 
111. Preventive Care and Screening: Pneumonia Vaccination for Patients 65 years and Older ..... NCQA. 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00072 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38573 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

TABLE 17.—MEASURES PROPOSED FOR 2009 PREVENTIVE CARE MEASURES GROUP—Continued 

Measure title Measure source 

112. Preventive Care and Screening: Screening Mammography ...................................................... NCQA. 
113. Preventive Care and Screening: Colorectal Cancer Screening ................................................. NCQA. 
114. Preventive Care and Screening: Inquiry Regarding Tobacco Use ............................................ AMA–PCPI. 
115. Preventive Care and Screening: Advising Smokers to Quit ...................................................... NCQA. 
128. Preventive Care and Screening: Body Mass Index (BMI) Screening and Follow-Up ............... QIP/CMS. 

In addition to these three measures 
groups retained from 2008 with 
applicable modifications, there are six 
new measures groups proposed for the 
2009 PQRI: (1) CABG Surgery; (2) CAD; 
(3) Rheumatoid Arthritis; (4) HIV/AIDS; 
(5) Perioperative Care; and (6) Back 
Pain. Each of the proposed measures 
groups contains at least four PQRI 

measures. Except for the Back Pain 
measures group, all measures included 
in a measures group can be reported 
individually or as part of a group. 
Measures in the Back Pain measures 
group will be reportable only as a part 
of this measures group. 

Tables 18 through 23 list the measures 
proposed for inclusion in each of these 

new measures groups. The final 
composition of measures groups for the 
2009 PQRI will be contingent upon the 
final measures for the 2009 PQRI and 
will be finalized in the CY 2009 PFS 
final rule with comment period. We 
invite comments on the measures 
proposed for inclusion in the measures 
groups proposed for 2009. 

TABLE 18.—MEASURES PROPOSED FOR 2009 CABG MEASURES GROUP 

Measure title Measure source 

43. Coronary Artery Bypass Graft (CABG): Use of Internal Mammary Artery (IMA) in Isolated 
CABG Surgery.

STS. 

44. Coronary Artery Bypass Graft (CABG): Preoperative Beta-Blocker in Patients with Isolated 
CABG Surgery.

STS. 

Selection of Antibiotic Administration for Cardiac Surgery Patients .................................................. STS. 
Prolonged Intubation .......................................................................................................................... STS. 
Deep Sternal Wound Infection Rate ................................................................................................... STS. 
Stroke/Cerebrovascular Accident ....................................................................................................... STS. 
Post-operative Renal Insufficiency ..................................................................................................... STS. 
Surgical Re-exploration ...................................................................................................................... STS. 
Anti-platelet Medications at Discharge ............................................................................................... STS. 
Beta Blockade at Discharge ............................................................................................................... STS. 
Anti-lipid Treatment at Discharge ....................................................................................................... STS. 

TABLE 19.—MEASURES PROPOSED FOR 2009 CAD MEASURES GROUP 

Measure title Measure source 

6. Coronary Artery Disease (CAD): Oral Antiplatelet Therapy Prescribed for Patients with CAD .... AMA–PCPI. 
7. Coronary Artery Disease (CAD): Beta-Blocker Therapy for CAD Patients with Prior Myocardial 

Infarction (MI).
AMA–PCPI. 

18. Coronary Artery Disease (CAD): Angiotensin-Converting Enzyme (ACE) Inhibitor or 
Angiotensin Receptor Blocker (ARB) Therapy for Patients with CAD and Diabetes and/or Left 
Ventricular Systolic Dysfunction (LSVD).

AMA–PCPI. 

Lipid Screening ................................................................................................................................... AMA–PCPI. 

TABLE 20.—MEASURES PROPOSED FOR 2009 RHEUMATOID ARTHRITIS MEASURES GROUP 

Measure title Measure source 

108. Rheumatoid Arthritis: Disease Modifying Anti-Rheumatic Drug Therapy .................................. AMA–PCPI. 
Rheumatoid Arthritis: Tuberculosis Screening ................................................................................... AMA–PCPI. 
Rheumatoid Arthritis: Appropriate Use of Biologic Disease Modifying Anti-Rheumatic Drugs 

(DMARDs).
AMA–PCPI. 

Rheumatoid Arthritis: Periodic Assessment of Disease Activity ........................................................ AMA–PCPI. 
Rheumatoid Arthritis: Functional Limitation Assessment ................................................................... AMA–PCPI. 
Rheumatoid Arthritis: Assessment and Classification of Disease Prognosis .................................... AMA–PCPI. 
Rheumatoid Arthritis: Glucocorticoid Management ............................................................................ AMA–PCPI. 

TABLE 21.—MEASURES PROPOSED FOR 2009 HIV/AIDS MEASURES GROUP 

Measure title Measure source 

HIV/AIDS: CD4+ Cell Count or CD4+ Percentage ............................................................................ AMA–PCPI/NCQA. 
HIV/AIDS: Pneumocystis Jiroveci Pneumonia (PCP) Prophylaxis .................................................... AMA–PCPI/NCQA. 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00073 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38574 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

TABLE 21.—MEASURES PROPOSED FOR 2009 HIV/AIDS MEASURES GROUP—Continued 

Measure title Measure source 

HIV/AIDS: Adolescent and Adult Patients with HIV/AIDS who are Prescribed Potent Antiretroviral 
Therapy.

AMA–PCPI/NCQA. 

HIV/AIDS: HIV RNA Control After Six Months of Potent Antiretroviral Therapy ............................... AMA–PCPI/NCQA. 

TABLE 22.—MEASURES PROPOSED FOR 2009 PERIOPERATIVE CARE MEASURES GROUP 

Measure title Measure source 

20. Perioperative Care: Timing of Antibiotic Prophylaxis—Ordering Physician ................................. AMA–PCPI/NCQA. 
21. Perioperative Care: Selection of Prophylactic Antibiotic—First OR Second Generation 

Cephalosporin.
AMA–PCPI/NCQA. 

22. Perioperative Care: Discontinuation of Prophylactic Antibiotics (Non-Cardiac Procedures) ....... AMA–PCPI/NCQA. 
23. Perioperative Care: Venous Thromboembolism (VTE) Prophylaxis (When Indicated in ALL 

Patients).
AMA–PCPI/NCQA. 

TABLE 23.—MEASURES PROPOSED FOR 2009 BACK PAIN MEASURES GROUP 

Measure title Measure source 

Use of Imaging Studies in Low Back Pain ......................................................................................... NCQA. 
Back Pain: Initial Visit ......................................................................................................................... NCQA. 
Back Pain: Physical Exam .................................................................................................................. NCQA. 
Back Pain: Advice for Normal Activities ............................................................................................. NCQA. 
Back Pain: Advice Against Bed Rest ................................................................................................. NCQA. 

g. Quality Measures Reviewed and Not 
Proposed for 2009 PQRI 

In developing the list of proposed 
2009 PQRI quality measures, we have 
reviewed both formal and informal 
measure suggestions ranging from 
comments received in response to the 
CY 2008 PFS proposed rule and final 
rule with comment period to inquiries 
and suggestions received through less 
formal venues, including but not limited 
to an invitation posted on the CMS Web 
site in March 2008 for suggestions of 
measures for consideration for potential 
inclusion in PQRI. For those quality 
measures reviewed but not included in 
the list of proposed 2009 PQRI quality 
measures, we may consider including 
such measures in a 2009 Measure 
Testing Process similar to the 2008 
Measure Testing Process described 
above. 

Measures selected for inclusion in the 
2009 Measure Testing Process will be 
limited to measures that have completed 
development, including having 
achieved consensus endorsement or 
adoption, and for which CPT II codes 
are available by January 1, 2009. The 
2009 Measure Testing Process is 
planned for April 1, 2009 through June 
30, 2009. We plan to analyze the 
number of quality data codes submitted 
for the specific test measures and engage 
in other summary analysis for the 
measures. No calculations will be made 
at the individual or physician level. 

As discussed previously, no 
legislation exists that authorizes us to 

make incentive payments for 
satisfactorily reporting data on quality 
measures on services furnished in 2009. 
No financial incentive payment will be 
associated with the reporting of these 
test measures for 2009. Information from 
this analysis of the data submitted on 
measures identified for the 2009 
Measure Testing Process will be utilized 
in a preliminary evaluation of the 
measures. This information can be used 
to inform us of a measure’s readiness for 
implementation in future CMS 
programs. 

5. Summary of Program Considerations 
for the PQRI in 2009 and Beyond 

In summary, we have invited public 
comment on the following areas for the 
2009 PQRI through this proposed rule: 

• Implications of including or 
excluding any given measure from the 
set of proposed 2009 quality measures 
as listed in Tables 11, 12, 13, and 14. 
Suggestions to include measures for the 
2009 PQRI other than those we have 
proposed for inclusion will not be 
considered for 2009. However, any such 
suggestions may be considered in future 
years for use in PQRI or for other 
initiatives to which those measures may 
be pertinent. 

• The new measures groups proposed 
for 2009 including suggestions for other 
measures groups based on individual 
measures included in the proposed 2009 
PQRI measures set. 

• The proposed use of the 
consecutive patient reporting criteria for 
measures groups. 

• The proposed use of 30 consecutive 
patients as the required sample under 
the consecutive patient reporting 
criteria during the full-year 2009 
reporting period. 

• The proposed options and planned 
use of registries for registry-based 
quality measures results and numerator 
and denominator data on quality 
measures data reporting to PQRI in 
2009. 

• The advisability of expanding the 
number of PQRI quality measures 
beyond the 119 measures in the 2008 
PQRI quality measures set given that 
there is no specific authorization for an 
incentive payment for the 2009 PQRI 
and beyond. 

6. Uses of PQRI Information 

On August 22, 2006, President Bush 
issued an Executive Order, ‘‘Promoting 
Quality and Efficient Health Care in 
Federal Government Administered or 
Sponsored Health Care Programs,’’ 
which requires the Federal Government, 
to the extent permitted by law, to— 

• Ensure that Federal health care 
programs promote quality and efficient 
delivery of health care using 
interoperable health information 
technology, transparency regarding 
health care quality and price, and better 
incentives for program beneficiaries, 
enrollees, and providers. 
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• Make relevant information available 
to these beneficiaries, enrollees, and 
providers in a readily useable manner 
and in collaboration with similar 
initiatives in the private sector and non- 
Federal public sector. 

To support this mandate, the 
Secretary has embraced ‘‘four 
cornerstones’’ for building a value- 
driven health care system: 

(1) Connecting the health system 
through the use of interoperable health 
information technology; 

(2) Measuring and publishing 
information about quality; 

(3) Measuring and publishing 
information about price; and 

(4) Using incentives to promote high- 
quality and cost-effective care (see 
http://www.hss.gov/valuedriven). 

Building on these four cornerstones, 
we have articulated a vision for health 
care—the right care, for every person, 
every time. To achieve this vision, we 
seek to implement policies that will 
promote the delivery of care that is safe, 
effective, timely, patient-centered, 
efficient, and equitable. In working to 
achieve this vision, and in support of 
the four cornerstones, we have launched 
an initiative, of which PQRI is a part, 
directed toward measuring the quality 
of care for services provided to 
Medicare beneficiaries and to make 
such information publicly available. We 
currently have Web pages at http:// 
www.medicare.gov for the public 
reporting of quality data for hospitals 
(Hospital Compare), dialysis facilities 
(Dialysis Facility Compare), nursing 
homes (Nursing Home Compare) and 
home health facilities (Home Health 
Compare). On these Web pages, we 
make performance results on 
standardized quality measures for the 
various facilities publicly available. 
This information is used by the facilities 
for their own quality improvement 
purposes, by the public to make 
informed healthcare decisions, and, in 
some cases, for our payment incentive 
programs that are designed to promote 
the delivery of high quality services and 
to ensure high value for Medicare 
beneficiaries. To date, we have not 
made information on the quality of care 
for services provided by physicians to 
Medicare beneficiaries publicly 
available. However, we are 
contemplating a similar ‘‘Physician 
Compare’’ Web site that would enhance 
the information found on the Physician 
Directory (see http://www.medicare.gov/ 
Physician/Home.asp?bhcp=1) to include 
information about the quality of care 
and value for services provided by 
professionals to Medicare beneficiaries 
in the future. There are a variety of data 
sources that could provide quality of 

care, value, and other information for 
services provided by professionals to 
Medicare beneficiaries that could be 
used to develop a Physician Compare 
Web site. 

With respect to the PQRI, the data on 
PQRI quality measures is submitted at 
the individual (that is, NPI) level by 
physicians and other eligible 
professionals. Such data could be the 
basis for public reporting of quality 
measurement performance results at 
either the individual or group (that is, 
TIN) level. Our plans with respect to 
public reporting of PQRI data have been 
a subject of public interest. In response 
to public comments received on the 
issue of public reporting of PQRI data, 
we stated in the CY 2008 PFS final rule 
with comment period (72 FR 66337) that 
‘‘[w]e do not at this time plan to make 
results publicly available in a format or 
with content that would enable 
identification of individual 
professionals or specific practices’ 
specific reporting or performance 
results. We have not made a 
determination as to the most 
appropriate venue(s) for making PQRI 
evaluation information available to the 
public.’’ 

Nevertheless, in 2007, we published a 
notice of a new system of records (SOR) 
under the Privacy Act entitled, 
‘‘Performance Measurement and 
Reporting System,’’ System No. 09–70– 
0584 (72 FR 52133 through 52140) for 
the public release of PQRI data. Under 
the SOR we established a routine use 
that would enable us to make individual 
physician-level performance 
measurement results information 
available to Medicare beneficiaries, by 
posting it on a public Web site and by 
various other methods of data 
dissemination, which may include 
performance information that is 
reported by physicians pursuant to 
PQRI. 

Although not required by the statute 
authorizing PQRI we have, from the 
beginning, regarded providing 
physicians and other eligible 
professionals an opportunity to review 
their data on reporting rates and 
performance rates on PQRI quality 
measures as an important aspect of the 
program. This derives from the 
fundamental interest in quality 
improvement that underlies the 
program. Thus, we included a 
confidential feedback mechanism for 
physicians as part of the Physician 
Voluntary Reporting Program which 
preceded PQRI. We extended and 
expanded the confidential feedback 
mechanism for the 2007 PQRI. These 
feedback reports are scheduled to be 
available starting in mid-July 2008 at the 

time the incentive payments for 2007 
PQRI are made. The feedback reports 
will not only assist eligible 
professionals in quality improvement 
but will also provide us with an 
important source of input for evaluation 
of PQRI measures, the performance 
calculation methods, and the PQRI 
program. For the 2008 PQRI data that is 
currently being submitted, we will 
continue to provide a confidential 
feedback process. For the 2008 PQRI 
data, consistent with information that 
we have previously provided, we do not 
intend to publicly report performance 
results at the individual or group level; 
but we may publicly report the names 
of eligible professionals who report and/ 
or satisfactorily report quality data 
under the 2008 PQRI. 

As part of our broader goal to measure 
and make the quality of care for services 
provided to Medicare beneficiaries 
publicly available and in support of the 
four cornerstones, we anticipate making 
information on the quality of care for 
services provided by professionals to 
Medicare beneficiaries publicly 
available in the future. In future years, 
we will also explore using information 
collected from the PQRI, including 
performance results, for this purpose. 
To assist us in determining the most 
appropriate uses of PQRI data, we invite 
comments on the following issues: 

• Ways to effectively engage eligible 
professionals, consumers, and other 
stakeholders in the development and 
evaluation of a valid and reliable public 
reporting system related to professional 
services provided to Medicare 
beneficiaries. 

• The venue and format for how PQRI 
information should be made publicly 
available. 

• Types of data that would be most 
useful and meaningful to consumers (for 
example, reporting results and/or 
performance results). 

• Types of data that would be most 
useful and meaningful for professionals. 

• Level at which PQRI information 
should be publicly reported (that is, at 
the individual professional, or NPI, 
level or the group, or TIN, level). 

• Types of PQRI measures and/or 
measures groups that would be most 
useful and meaningful to consumers. 

• Types of PQRI measures and/or 
measures groups that would be most 
useful and meaningful to professionals. 

• Review of the data to be publicly 
reported by eligible professionals. 

P. Discussion of Chiropractic Services 
Demonstration 

[If you choose to comment on issues in 
this section, please include the caption 
‘‘CHIROPRACTIC SERVICES 
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DEMONSTRATION’’ at the beginning of 
your comments.] 

In the CY 2006, CY 2007, and CY 
2008 PFS final rules with comment 
period (70 FR 70266, 71 FR 69707, 72 
FR 66325, respectively), we included a 
discussion of the 2-year chiropractic 
services demonstration that ended on 
March 31, 2007. This demonstration 
was required by section 651 of the MMA 
to evaluate the feasibility and 
advisability of covering chiropractic 
services under Medicare. These services 
extended beyond the current coverage 
for manipulation to care for 
neuromusculoskeletal conditions 
typical among eligible beneficiaries, and 
covered diagnostic and other services 
that a chiropractor was legally 
authorized to perform by the State or 
jurisdiction in which the treatment was 
provided. The demonstration was 
conducted in four sites, two rural and 
two urban. The demonstration was 
required to be budget neutral as the 
statute requires the Secretary to ensure 
that the aggregate payment made under 
the Medicare program does not exceed 
the amount which would be paid in the 
absence of the demonstration. 

Ensuring budget neutrality requires 
that the Secretary develop a strategy for 
recouping funds should the 
demonstration result in costs higher 
than those that would occur in the 
absence of the demonstration. As we 
stated in the CY 2006 and CY 2007 PFS 
final rules with comment period, we 
would make adjustments to the 
chiropractor fees under the Medicare 
PFS to recover aggregate payments 
under the demonstration in excess of 
the amount estimated to yield budget 
neutrality. We will assess budget 
neutrality by determining the change in 
costs based on a pre- and post- 
comparison of aggregate payments and 
the rate of change for specific diagnoses 
that were treated by chiropractors and 
physicians in the demonstration sites 
and control sites. Because the aggregate 
payments under the expanded 
chiropractor services may have an 
impact on other Medicare expenditures, 
we will not limit our analysis to 
reviewing only chiropractor claims. 

Any needed reduction to chiropractor 
fees under the PFS would be made in 
the CY 2010 and CY 2011 physician fee 
schedules as it will take approximately 
2 years after the demonstration ends to 
complete the claims analysis. If we 
determine that the adjustment for BN is 
greater than 2 percent of spending for 
the chiropractor fee schedule codes 
(comprised of the 3 currently covered 
CPT codes 98940, 98941, and 98942), 
we would implement the adjustment 

over a 2-year period. However, if the 
adjustment is less than 2 percent of 
spending under the chiropractor fee 
schedule codes, we would implement 
the adjustment over a 1-year period. We 
intend to provide a detailed analysis of 
budget neutrality and the proposed 
offset during the CY 2010 PFS 
rulemaking process. 

Q. Educational Requirements for Nurse 
Practitioners and Clinical Nurse 
Specialists 
[If you choose to comment on issues in 
this section, please include the caption 
‘‘EDUCATIONAL REQUIREMENTS 
FOR NURSE PRACTITIONERS AND 
CLINICAL NURSE SPECIALISTS’’ at the 
beginning of your comments.] 

We are proposing a technical 
correction to the nurse practitioner (NP) 
qualifications at § 410.75(b) to require 
that, in order for NP services furnished 
by an individual to be covered by 
Medicare, a NP who obtains Medicare 
billing privileges as a NP for the first 
time ever on or after January 1, 2003, 
must be a registered professional nurse 
who is authorized by State law to 
practice as a NP, must be nationally 
certified as a NP, and must have a 
master’s degree in nursing. The current 
NP qualification standards under these 
Federal regulations include progressive 
requirements, but not entirely date 
specific. The absence of a date 
specification for each of the 
qualification standards could allow 
nurses who have never been enrolled 
under Medicare and obtained Medicare 
billing privileges as a NP an opportunity 
to enroll as a NP after January 1, 2003 
without a master’s degree in nursing. 
Such an enrollment would be contrary 
to our policy, as explained further 
below. 

We discussed the NP qualifications 
and our intent to move progressively 
toward requiring a master’s degree in 
nursing as the standard for all new NPs 
enrolling and participating under the 
Medicare Part B benefit for NPs in our 
July 22, 1999 proposed rule (64 FR 
39625) and the subsequent final rule (64 
FR 59411). We stated under this final 
rule that, ‘‘the requirement that a NP 
applying for a Medicare billing number 
for the first time must have a master’s 
degree in nursing as of January 1, 2003, 
will provide NPs without a master’s 
degree with enough time to earn such a 
degree. We believe it is reasonable to 
require ultimately, a master’s degree as 
the minimum educational level for new 
practitioners independently treating 
beneficiaries and directly billing the 
Medicare program.’’ 

We are also proposing to amend the 
requirement in our regulations at 

§ 410.75(b)(4) that NPs must have a 
master’s degree in nursing in order to 
also recognize a Doctor of Nursing 
Practice (DNP) doctoral degree (which 
can be obtained without a master’s 
degree in nursing). In addition, we are 
proposing to amend a similar 
qualification standard for clinical nurse 
specialists (CNSs) at § 410.76(b)(2) that 
requires advanced practice nurses 
(APNs) to have a master’s degree in a 
defined clinical area of nursing from an 
accredited educational institution in 
order to allow CNSs, alternatively, to 
meet these requirements with a DNP 
doctoral degree. 

We are aware that some educational 
institutions are offering programs to 
prospective NPs and CNSs that allow 
students who complete these nursing 
education programs to move from a 
baccalaureate degree in nursing directly 
to the doctoral degree in nursing where 
they earn a terminal clinical doctoral 
degree titled the DNP. Therefore, some 
APNs who earn the DNP degree do not 
receive a master’s degree in nursing 
even though they will have met all of 
the educational requirements for a 
master’s degree in nursing, in addition 
to the preparation that merits them the 
DNP degree. We note that an April 2, 
2008 article in the Wall Street Journal 
stated that by the year 2015, the 
American Association of Colleges of 
Nursing aims to make the doctoral 
degree the standard for all new APNs. 
We believe that it is logical for Medicare 
Part B to recognize APNs with more 
extensive education and training. 
Therefore, we propose to permit 
qualified APNs with the DNP degree to 
enroll and receive Medicare Part B 
payment as NPs and CNSs. 

R. Portable X-Ray Issue 
[If you choose to comment on issues in 
this section, please include the caption 
‘‘PORTABLE X-RAY ISSUE’’ at the 
beginning of your comments.] 

The Conditions for Coverage (CfC) for 
Portable X-Ray services are authorized 
by section 1861(s)(3) of the Act and 
were adopted January 1969. These 
requirements have, for the most part, 
been subjected to minimal modification 
over the years. 

The current requirements in our 
regulations at § 486.104 (Qualifications, 
orientation, and health of technical 
personnel) are inconsistent with 
existing professional standards of 
practice and training requirements. 
Specifically, the current qualification 
requirements for x-ray personnel in 
§ 486.104(a)(1), (a)(2), and (a)(3) rely on 
credentialing activities from the Council 
on Education of the American Medical 
Association (CEAMA) and the American 
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Osteopathic Association (AOA) which 
no longer approve formal training 
programs for x-ray technology and have 
not done so since 1992. 

Beginning in 1976, the Joint Review 
Committee on Education in Radiologic 
Technology (JRCERT) worked in 
collaboration with the Committee on 
Allied Health Education and 
Accreditation (CAHEA) of the American 
Medical Association (AMA) to accredit 
programs. However, the CAHEA was 
dissolved by the AMA in 1992 and 
JRCERT subsequently sought approval 
from the United States Department of 
Education (USDE) to approve and 
accredit x-ray technology programs. 
Approval was granted to JRCERT by the 
USDE in 1992. JRCERT is now the only 
accrediting entity that approves these 
programs; however, JCERT is not a 
recognized accrediting body under the 
current regulation at § 486.104. 

Before an x-ray technology program 
can be approved by JRCERT, the 
American Society of Radiologic 
Technologists (ASRT) must approve the 
program’s curriculum. Prior to 1992, the 
curriculum for x-ray technology 
programs was based on 24 months, 
which is reflected in the current 
regulations at § 486.104. ASRT no 
longer bases its evaluation on program 
duration, but rather on program 
requirements. Thus, a program could be 
less than 24 months in duration and still 
be eligible for JRCERT approval and 
accreditation if its curriculum was 
ASRT approved. Because § 486.104(a)(1) 
reflects the outdated 24-month standard, 
some x-ray technicians who actually 
meet community standards for 
education and training do not meet 
Medicare standards as they stand. 

Since the current Medicare 
requirements in § 486.104(a)(1) are 
outdated, referring organizations that no 
longer perform the stated function and 
requiring a specific duration of training 
that is no longer the community 
standard, we are proposing to revise the 
regulation to reflect the current 
requirements. References to schools 
approved by the CEAMA or the AOA 
will be deleted, and approval by 
JRCERT will be added. In addition, we 
propose that the requirement for formal 
training of not less than 24 months in 
duration be deleted, since this criterion 
is not part of the criteria established by 
entities that evaluate and approve x-ray 
technology programs since 1993. 

We propose to retain the 24 month 
criterion in § 486.104(a)(2) and (a)(3) 
(affecting persons obtaining training 
prior to July 1, 1966) as program 
duration was one determinant of 
program quality at that time. To address 
those who completed their training after 

July 1, 1966 but before January 1, 1993, 
the time period during which CEAMA 
and the AOA were approving training 
programs, we propose the addition of a 
new paragraph § 486.104(a)(4) to this 
section. This addition will reflect the 
standards for credentialing activities 
during this time frame. 

S. Expiring Provisions and Related 
Discussions 
[If you choose to comment on issues in 
this section, please include the caption 
‘‘EXPIRING PROVISIONS’’ at the 
beginning of your comments.] 

1. Physician Fee Schedule Update 
As discussed in the CY 2008 PFS final 

rule with comment period, the update 
formula for payment for services under 
the PFS resulted in a reduction of 10.1 
percent in the conversion factor (CF) for 
CY 2008. Section 101 of the MMSEA 
provides for a 0.5 percent increase in 
the CF for the period beginning on 
January 1, 2008 and ending on June 30, 
2008, resulting in a CF of $38.0870. For 
the remaining portion of 2008 (July 1 
through December 31, 2008), under 
current law the CF will reflect the 
¥10.1 percent update, and the CF will 
be $34.0682, as published in the CY 
2008 PFS final rule with comment 
period (72 FR 66222). This represents a 
10.6 percent reduction from the 
payments in the first half of 2008. 
Section 101 of the MMSEA also 
modifies the Physician Quality 
Reporting System for CY 2008 and 2009. 

2. Medicare Incentive Payment for 
Physician Scarcity Areas 

Section 1833(u) of the Act provides 
for a 5 percent incentive payment to 
physicians furnishing services in 
physician scarcity areas (PSAs) for 
physicians’ services furnished on or 
after January 1, 2005, and before January 
1, 2008. In the CY 2008 PFS final rule 
with comment period (72 FR 66293), we 
provided notification that these 
incentive payments authorized by 
section 1833(u) of the Act would no 
longer be made for services furnished on 
or after January 1, 2008. Section 102 of 
the MMSEA provides for an extension 
of these bonus payments through June 
30, 2008. During this 6-month extension 
period, the MMSEA required that we 
use the primary care scarcity counties 
and specialty care scarcity counties that 
we were using for purposed of these 
incentive payments on December 31, 
2007. 

Because under current law the 
provisions of section 1833(u) of the Act 
do not apply to services furnished after 
June 30, 2008, we are providing notice 
that these 5 percent incentive payments 

will no longer be made for services 
furnished on or after July 1, 2008. 

3. Extension of Floor for Work GPCI 
As discussed in the CY 2008 PFS final 

rule with comment period (72 FR 
66243), section 102 of the MIEA– 
TRHCA requires application of a 1.000 
floor on the work GPCI in fee schedule 
areas where the work GPCI is less than 
1.000. This provision concerning the 
work GPCI was set to expire on 
December 31, 2007. Section 103 of the 
MMSEA provides for an extension of 
this 1.000 floor on the work GPCI 
through June 30, 2008. Under current 
law, the 1.000 floor on the work GPCI 
will no longer be used to calculate 
payment for services furnished on after 
July 1, 2008. 

4. Extension of Treatment of Certain 
Physician Pathology Services Under 
Medicare 

The technical component (TC) of 
physician pathology services refers to 
the preparation of the slide involving 
tissue or cells that a pathologist will 
interpret. In contrast, the pathologist’s 
interpretation of the slide is the 
professional component (PC) service. If 
the PC service is furnished by the 
hospital pathologist for a hospital 
patient, it is separately billable. If the 
independent laboratory’s pathologist 
furnishes the PC service, it is usually 
billed with the TC service as a 
combined service. 

Section 542 of the Medicare, 
Medicaid, and SCHIP Benefits 
Improvement and Protection Act of 
2000 (Pub. L. 106–554) (BIPA) 
established the billing exception that 
allowed certain qualified independent 
laboratories to continue to bill the 
carrier under the PFS for the TC of 
physician pathology services furnished 
to a hospital patient. In order to bill in 
this manner, an independent laboratory 
must have had an arrangement with a 
hospital in effect as of July 22, 1999 
under which the laboratory furnished 
the TC physician pathology service to a 
hospital patient and submitted claims to 
the carrier for payment. Through 
subsequent legislation (that is, section 
732 of the MMA and section 104 of the 
MIEA–TRHCA), this provision had been 
extended through 2007. If the 
independent laboratory did not qualify 
under this provision, then it must 
continue to bill the hospital and receive 
payment from that hospital. As a result 
of this provision, the TC of physician 
pathology services could be reimbursed 
differently depending on the status of 
the laboratory. 

In the CY 2008 PFS final rule with 
comment period (72 FR 66355), 
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consistent with section 104 of the 
MIEA–TRHCA, we amended 
§ 415.130(d) to reflect that for services 
furnished after December 31, 2007, an 
independent laboratory may not bill the 
carrier for the technical component of 
physician pathology services furnished 
to a hospital inpatient or outpatient. 
Section 104 of the MMSEA allows 
independent laboratories to continue to 
bill the carrier for the TC of physician 
pathology services for hospital 
inpatients or outpatients through June 
30, 2008. We are amending § 415.130(d) 
to reflect this change. 

5. Therapy Cap and Extension of 
Exceptions Process 

Section 1833(g)(1) of the Act applies 
an annual per beneficiary combined cap 
beginning January 1, 1999, on outpatient 
physical therapy and speech-language 
pathology services, and a similar 
separate cap on outpatient occupational 
therapy services. These caps apply to 
expenses incurred for the respective 
therapy services under Medicare Part B, 
with the exception of therapy services 
furnished as outpatient hospital 
services. 

As discussed in the CY 2008 PFS final 
rule with comment period (72 FR 
66356), an exceptions process for the 
therapy caps, which was authorized by 
section 5107 of the DRA, was extended 
through December 31, 2007 by section 
201 of the MIEA–TRHCA. Section 105 
of the MMSEA provides for a further 
extension of this exceptions process 
through the first 6 months of CY 2008 
(that is, on or before June 30, 2008). 

In accordance with the statute, we 
will continue to implement therapy 
caps, but the exceptions process will no 
longer be applicable, for services 
furnished beginning on July 1, 2008. 
The dollar amount of the therapy caps 
in CY 2009 will be the CY 2008 rate 
($1,810) increased by the percentage 
increase in the MEI as required by 
section 1833(g)(2) of the Act. 

6. Bonus Payment for Long 
Ambulance Transports 

Section 414 of the MMA added 
section 1834(l)(11) of the Act which 
requires that, ‘‘[i]n the case of ground 
ambulance services furnished on or after 
July 1, 2004, and before January 1, 2009, 
regardless of where the transportation 
originates, the fee schedule established 
under this subsection shall provide that, 
with respect to the payment rate for 
mileage for a trip above 50 miles the per 
mile rate otherwise established shall be 
increased by 1⁄4 of the payment per mile 
otherwise applicable to miles in excess 
of 50 miles in such trip.’’ Section 
1834(l)(11) of the Act was implemented 
in § 414.610(c)(7), which states that for 

services furnished during the period 
July 1, 2004 through December 31, 2008, 
each loaded ambulance mile greater 
than 50 miles (that is, 51 miles and 
greater) for ambulance transports 
originating in either urban areas or in 
rural areas is paid at a rate that is 25 
percent higher than otherwise would be 
applicable under § 414.610. 

Because the provisions of section 
1834(l)(11) of the Act do not apply to 
services furnished on or after January 1, 
2009, we are providing a reminder that 
the 25 percent bonus payments 
provided under section 1834(l)(11) of 
the Act, and under § 414.610(c)(7), will 
no longer be paid for services furnished 
on or after January 1, 2009. 

7. Clinical Laboratory Fee Schedule 
(CLFS) Update Factor 

Outpatient clinical laboratory services 
are paid under the clinical laboratory 
fee schedule (CLFS) in accordance with 
section 1833(h) of the Act. Under 
section 1833 (a)(1)(D) of the Act, 
payment is the lesser of the following: 
The amount billed; the local fee for a 
geographic area; or a national limit. In 
accordance with the statute, the national 
limits are set at a percent of the median 
for all local fee schedule amounts for 
each laboratory test code. While section 
1833(h)(2)(A)(i) of the Act specifies that 
the fees are to be updated for inflation 
based on the Consumer Price Index for 
All Urban Consumers (CPI–U), the 
Congress modified the update to zero 
percent for CY 2004 through CY 2008. 
Beginning January 1, 2009, this freeze 
expires. As a result, for CY 2009, the 
CLFS will be updated by the percentage 
increase in the CPI–U using the 12- 
month period ending with June of the 
previous year. 

At this time, the CPI–U for the 12- 
month period ending June 30, 2008 is 
not available. We do not undertake 
notice and comment rulemaking to 
announce the CLFS update factor 
because the statute specifies the 
methods of computation of annual 
inflation updates, and we have no 
discretion in that matter. Thus, we 
merely apply the update methods 
specified in the statute. We will 
announce the CLFS update factor via 
CMS instructions by including a section 
in our annual CLFS Change Request 
instruction and by including the 
information on the CMS Clinical 
Laboratory Fee Schedule Web site in 
approximately November of each year 
so that the industry can remain aware of 
future CLFS update factors. 

T. Other Issues 

1. Physician Certification (G0180) and 
Recertification (G0179) for Medicare- 
Covered Home Health Services Under a 
Home Health Plan of Care (POC) in the 
Home Health Prospective Payment 
System (HH PPS) 
[If you choose to comment on issues in 
this section, please include the caption 
‘‘OTHER ISSUES—PHYSICIAN 
CERTIFICATION/RECERTIFICATION’’ 
at the beginning of your comments.] 

a. Background 
Under the home health benefit, the 

statute requires that the physician 
review the plan of care (POC) for the 
home health eligible beneficiary. 
Sections 1814(a)(2)(C) and 1835(a)(2)(A) 
of the Act require that a plan for 
furnishing home health services to such 
individuals has been established and 
that plan is periodically reviewed by a 
physician for Medicare payment to be 
made. Section 409.43(e) more 
specifically states that a home health 
POC must be reviewed, signed, and 
dated by the physician who reviews the 
POC (as specified in § 409.42(b)) in 
consultation with agency clinical staff at 
least every 60 days (or more frequently 
as specified in § 409.43(e)(i) through 
(iii)). Additionally, § 424.22(b) states 
that a recertification is required at least 
every 60 days, preferably at the time the 
plan is reviewed, and must be signed by 
the physician who reviews the home 
health POC. These schedules, for the 
review of the POC and the 
recertification, coordinate well with the 
60-day episode payment unit under the 
home health prospective payment 
system (HH PPS). In implementing the 
statutory requirement as well as these 
regulations, we believed that these 
requirements would encourage 
enhanced physician involvement in the 
home health POC and patient 
management, and would include more 
direct ‘‘in-person’’ patient encounters 
(as logistically feasible). 

Currently, physicians are paid for 
both the certification and recertification 
of the home health POC under HCPCS 
codes G0180 and G0179, respectively. 
The basis for the payment amounts of 
these physicians’ services is the relative 
resources in RVUs required to furnish 
these services. We believe physician 
involvement is key to maintaining 
quality of care under the HH PPS and 
payment for the required physician 
certification and recertification of home 
health POCs reflects this. 

In the HH PPS proposed rule 
published in the October 28, 1999 
Federal Register (64 FR 58196), we had 
also proposed to require the physician 
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to certify the appropriate case-mix 
weight/home health resource group 
(HHRG) as part of the required 
physician certification of the plan of 
care. This reflected our belief that the 
physician should be more involved in 
the decentralized delivery of home 
health services. However, in the final 
rule published in the July 3, 2000 
Federal Register (65 FR 41163), we did 
not finalize that proposal and decided to 
focus our attention on physician 
certification and education in order to 
better involve the physician in the 
delivery of home health services. 

b. Solicitation of Comments 
It has come to our attention that there 

exists a vast array of differing levels of 
physician involvement in the 
certification and recertification of home 
health POCs. Although some physicians 
do have direct contact with their 
patients in the delivery of these 
services, we believe a significant 
number of physicians provide only a 
brief, albeit thorough, review of the 
home health POC, without any direct 
contact with the patient. Still, other 
physicians are involved to an even 
lesser degree in their review of the home 
health POC and/or direct contact with 
the patient in the delivery of these 
services. We continue to believe that the 
active involvement of the physician 
including ‘‘in-person’’ contact with the 
patient in the certification, 
recertification, and review of the home 
health POC is essential for delivery of 
high quality home health services to 
Medicare beneficiaries. 

To that end, we are exploring a couple 
of different options. First, we are 
considering a review of the RVUs 
associated with the certification (G0180) 
and recertification (G0179) of the home 
health POC. As a result of that review, 
the payment amounts to physicians 
could be reduced based on a more 
accurate determination of the actual 
RVUs required to provide these services. 
Because we continue to believe that the 
active involvement of the physician is 
important in delivering these home 
health services, reducing the payment 
for these services may not encourage 
physicians to spend additional time 
reviewing and modifying beneficiaries’ 
home health plans of care to assure that 
the plan addresses all of the 
beneficiaries’ needs. We are also 
considering proposing new 
requirements to ensure more active 
physician involvement in the 
certification and recertification of the 
home health patient’s POC, for example, 
a requirement for ‘‘direct’’ patient 
contact with the physician. We are 
specifically soliciting comments on 

these policy options in an effort to 
gather more information on this issue, 
and any other possible underlying 
issues that may exist. 

2. Prohibition Concerning Providers of 
Sleep Tests 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘OTHER ISSUES-SLEEP 
TESTS’’ at the beginning of your 
comments.] 

a. Background 
Obstructive Sleep Apnea Hypopnea 

Syndrome, also known as Obstructive 
Sleep Apnea (OSA), is the most 
common of the three different forms of 
sleep apnea (obstructive, central, or 
mixed). OSA is associated with 
significant morbidity and mortality, 
including excessive daytime sleepiness, 
concentration difficulty, cardiovascular 
disease, and stroke. Untreated OSA is 
associated with a ten-fold increase in 
the risk of motor vehicle accidents. 

Diagnostic tests for OSA are based on 
detection of abnormal sleep patterns 
using sleep test devices that record a 
variety of cardiorespiratory and 
neurophysiologic signals during sleep 
time called polysomnography (PSG). 
Historically, such sleep tests have been 
furnished in a sleep laboratory attended 
by a sleep technologist. More recently, 
portable sleep test devices have been 
developed for the diagnosis of OSA in 
the home (either attended or 
unattended). Sleep test devices are 
classified into four types based 
primarily on the extent of sleep pattern 
data recorded. The most comprehensive 
is designated Type I: attended in-facility 
PSG. The remaining three types concern 
portable sleep test devices developed for 
the diagnosis of OSA and used both in 
attended and unattended settings, often 
in the home. Type II devices have a 
minimum of 7 monitored channels; for 
example, electroencephalogram (EEG), 
electro-oculogram (EOG), 
electromyogram (EMG), 
electrocardiogram (EKG)-heart rate, 
airflow, respiratory effort, and oxygen 
saturation. Type III devices have a 
minimum of 4 monitored channels 
including ventilation or airflow, at least 
two channels of respiratory movement 
or respiratory movement and airflow, 
heart rate or EKG, and oxygen 
saturation. Type IV devices do not meet 
the technical criteria defining the other 
types, and many measure only one or 
two parameters, for example, oxygen 
saturation or airflow, but some Type IV 
devices measure three or more 
parameters. There are other technologies 
that do not readily fall into the 
classification above. 

Sleep testing, like other diagnostic 
tests, is subject to the provisions in 
§ 410.32. Thus, it must be ordered by 
the physician who is treating the 
beneficiary for a specific medical 
problem and who uses the results in the 
management of the beneficiary’s specific 
medical problem. Sleep testing must be 
furnished under the required level of 
supervision by a physician. If the sleep 
testing is furnished by an independent 
diagnostic testing facility (IDTF) the 
provisions of § 410.33 also apply. 

A number of treatment approaches 
have been recommended for persons 
diagnosed with OSA, depending on 
severity of the disorder and other 
clinical factors. Patients with moderate 
to severe OSA are usually treated at first 
with continuous positive air pressure 
(CPAP) devices. The regular use of a 
CPAP device in these cases has been 
shown to improve excessive sleepiness, 
cognitive performance, and quality of 
life. 

A CPAP device is an item of durable 
medical equipment (DME) used in the 
home that typically uses air pressure to 
maintain an open airway and improve 
airflow to the lungs. 

Medicare currently provides national 
coverage of CPAP only for beneficiaries 
whose diagnosis of OSA meets the 
criteria described in the national 
coverage determination at 240.4 of the 
National Coverage Determinations 
(NCD) Manual. We recently published a 
revised NCD that expands coverage of 
CPAP devices to beneficiaries when 
OSA has been diagnosed by specified 
home sleep testing. Prior Medicare 
policy had covered CPAP devices only 
for beneficiaries whose OSA had been 
diagnosed by facility-based attended 
PSG. During the process leading to the 
revised policy, we received many public 
comments expressing concern that 
financial incentives would lead to 
abusive practices that would harm 
Medicare beneficiaries and threaten the 
integrity of the Medicare program. 
These concerns were expressed not only 
with respect to home sleep tests, but 
also those performed in sleep 
laboratories and other facilities. 
Therefore, we are proposing to 
implement a provision that would limit 
potential abusive practices by removing 
a significant financial incentive for 
those practices. 

b. Regulatory proposal 
Based on public comment and prior 

agency experience, we believe that the 
interests of beneficiaries and the 
Medicare program can be harmed if the 
provider of a diagnostic test has a vested 
interest in the outcome of the test itself. 
In the specific context of this proposed 
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rule, we believe that the individual or 
entity that directly or indirectly 
administers the sleep test and/or 
provides the sleep test device used to 
administer the sleep test (referred to 
hereinafter as the ‘provider of the sleep 
test’) has a self-interest in the result of 
that test if that provider, or its affiliate, 
is also the supplier of the CPAP device.’’ 

This provides incentive to test more 
frequently or less frequently than is 
medically necessary and to interpret a 
test result with a bias that favors self- 
interest. 

Current medical evidence 
persuasively demonstrates that 
treatment with a CPAP device is safe for 
patients who have OSA. Similar 
evidence is lacking for treatment with a 
CPAP device of persons who do not in 
fact have obstructive sleep apnea. A test 
interpreted with bias or reported falsely 
may mislead the beneficiary’s treating 
physician and divert the beneficiary 
from medically appropriate treatment. 
Moreover, supplying a medically 
unnecessary CPAP device is a waste of 
Medicare trust funds. 

Based on section 1871(a)(1) of the Act, 
which provides the Secretary with the 
authority to ‘‘prescribe such regulations 
as may be necessary to carry out the 
administration of the insurance 
programs under this title,’’ and due to 
our concerns with respect to the 
potential for unnecessary utilization of 
sleep tests, we are proposing to prohibit 
payment to the supplier of the CPAP 
device when such supplier, or its 
affiliate, is directly or indirectly the 
provider of the sleep test that is used to 
diagnose a Medicare beneficiary with 
OSA. 

As alternatives we had considered 
requiring pre-authorization for sleep 
tests or modifying payments for the 
services when they are furnished by the 
same entity but believe these options 
would either generate undue burden on 
both the Medicare beneficiary and the 
claims processing systems or be 
administratively burdensome. 

Therefore, we are proposing to revise 
the durable medical equipment, 
prosthetics, orthotics, and supplies 
(DMEPOS) supplier enrollment 
safeguards set forth at § 424.57 to 
protect the Medicare program and its 
beneficiaries from fraudulent or abusive 
practices that may be related to CPAP 
devices. We are proposing to add new 
definitions to paragraph (a) to define 
‘‘sleep test’’ and ‘‘CPAP device’’ and to 
add a new paragraph (f), which would 
establish a specific payment prohibition 
that would not allow the supplier to 
receive Medicare payment for a CPAP 
device if that supplier, or its affiliate, is 
directly or indirectly the provider of the 

sleep test used to diagnose a beneficiary 
with OSA. 

3. Beneficiary Signature for 
Nonemergency Ambulance Transport 
Services 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘OTHER ISSUES– 
BENEFICIARY SIGNATURE’’ at the 
beginning of your comments.] 

In the CY 2008 PFS final rule with 
comment period, we created an 
additional exception to the beneficiary 
signature requirements, in 
§ 424.36(b)(6), for emergency ambulance 
transports (72 FR 66406). The exception 
allows ambulance providers and 
suppliers to sign on behalf of the 
beneficiary, at the time of transport, 
provided that certain documentation 
requirements are met. To take advantage 
of the new exception, an ambulance 
provider or supplier must maintain in 
its files: (1) A contemporaneous 
statement, signed by an ambulance 
employee who is present during the 
trip, that the beneficiary was mentally 
or physically incapable of signing (and 
that no other authorized person was 
available or willing to sign); (2) 
documentation as to the date, time and 
place of transport; and (3) either a 
signed contemporaneous statement from 
the receiving facility that documents the 
name of the beneficiary and the date 
and time the beneficiary was received 
by that facility, or a secondary form of 
verification from the facility that is 
received at a later date. 

In the CY 2008 PFS final rule with 
comment period, we clarified that, apart 
from the new exception in 
§ 424.36(b)(6), where a beneficiary is 
unable to sign a claim at the time the 
service is rendered, ambulance 
providers and suppliers are required to 
use reasonable efforts to follow-up with 
the beneficiary and obtain his or her 
signature before submitting the claim 
with a signature from one of the 
individuals or entities specified in 
§ 424.36(b)(1) through (b)(5) (72 FR 
66324). We further clarified that only 
providers of services, and not 
ambulance suppliers, can take 
advantage of § 424.36(b)(5), which states 
that a representative of the provider or 
of the nonparticipating hospital may 
sign on behalf of the beneficiary if the 
provider or nonparticipating hospital 
was unable to have a claim signed in 
accordance with § 424.36(b)(1) through 
(b)(4) (72 FR 66322). 

Subsequent to publication of the CY 
2008 PFS final rule with comment 
period, ambulance provider and 
supplier stakeholders requested that we 
extend the exception in § 424.36(b)(6) to 

nonemergency ambulance transports in 
instances where the beneficiary is 
physically or mentally incapable of 
signing. These stakeholders stated that 
there are many nonemergency 
transports for which a beneficiary is 
physically or mentally incapable of 
signing a claim form. For example, 
stakeholders asserted that beneficiaries 
residing in long term care facilities often 
need to be transported for 
nonemergency medical treatment, yet 
may be incapable of signing the claim 
due to physical or mental ailments, such 
as Alzheimer’s disease or other forms of 
dementia. In these instances, there may 
be no other individual who is 
immediately available and authorized to 
sign the claim as specified in 
§ 424.36(b). 

Because we anticipate that there 
would be little or no increased risk of 
fraud or program abuse in extending the 
exception in § 424.36(b)(6) to include 
nonemergency transports, we are 
proposing to do so through a revision of 
the language in § 424.36(b)(6) to refer 
specifically to nonemergency transports. 
We are also proposing to add language 
to § 424.36(a) to clarify that, apart from 
the use of the exception in 
§ 424.36(b)(6), providers and suppliers 
must make reasonable efforts to obtain 
the beneficiary’s signature before relying 
on one of the exceptions in § 424.36(b). 
We note that § 424.36(b)(5) specifies that 
a provider may not invoke the exception 
to sign a claim on behalf of a beneficiary 
unless it is unable to have one of the 
persons specified in § 424.36(b)(1) 
through (b)(4) sign the claim. Finally, 
given that most claims are submitted 
electronically, we are proposing to 
amend § 424.36(a) to define ‘‘claim’’ for 
purposes of the beneficiary signature 
requirements as the claim form itself or 
a form that contains adequate notice to 
the beneficiary or other authorized 
individual that the purpose of the 
signature is to authorize a provider or 
supplier to submit a claim to Medicare 
for specified services furnished to the 
beneficiary. 

4. Solicitation of Comments and Data 
Pertaining to Physician Organ Retrieval 
Services 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘OTHER ISSUES—ORGAN 
RETRIEVAL’’ at the beginning of your 
comments.] 

Since 1987, we have limited the 
amount an OPO may reimburse a 
physician for cadaveric kidney donor 
retrieval services. Chapter 27 of the 
Provider Reimbursement Manual (CMS- 
Pub. 15–1) limits the payment to a 
physician for cadaveric kidney retrieval 
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to $1,250 per donor (one or two 
kidneys). Although the payments made 
to physicians for organ retrieval services 
associated with other types of organ 
transplants have increased, kidney 
retrieval rates have remained at $1,250. 
We have received several requests to 
change the amount we pay for kidney 
retrievals. To date, we do not have data 
upon which to base a change in 
payment. 

In order to determine fair and 
reasonable payment for cadaveric organ 
retrieval services, we are soliciting 
public comments and data that are 
reflective of organ retrieval service 
costs. We are not limiting our 
solicitation to costs associated with 
kidney retrieval services, but are 
interested in receiving comments and 
data pertaining to retrieval services for 
all types of organs. We may use this 
information to determine the extent to 
which a recalculation of the payment for 
cadaveric organ retrieval services 
performed by a physician is warranted 
and to inform any future rulemaking on 
this subject. Any future rulemaking 
would provide for notice and public 
comment. 

5. Revision to the ‘‘Appeals of CMS or 
CMS Contractor Determinations When a 
Provider or Supplier Fails to Meet the 
Requirements for Medicare Billing 
Privileges’’ Final Rule 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘OTHER ISSUES—REVISIONS 
TO APPEALS FINAL RULE’’ at the 
beginning of your comments.] 

In the June 27, 2008 Federal Register, 
we published the ‘‘Appeals of CMS or 
CMS Contractor Determinations When a 
Provider or Supplier Fails to Meet the 
Requirements for Medicare Billing 
Privileges’’ final rule. In § 405.874(b)(2), 
we stated, ‘‘The revocation of a 
provider’s or supplier’s billing 
privileges is effective 30 days after CMS 
or the CMS contractor mails notice of its 
determination to the provider or 
supplier. A revocation based on Federal 
exclusion or debarment is effective with 
the date of the exclusion or debarment.’’ 

During the 30 days after CMS or our 
contractor mails a revocation notice to 
a provider or supplier, the provider or 
supplier is afforded the opportunity to 
submit a corrective action plan. A 
corrective action plan gives a provider 
or supplier an opportunity to provide 
evidence that demonstrates that the 
provider or supplier is in compliance 
with Medicare requirements. Moreover, 
a provider or supplier can use a 
corrective action plan to correct the 
deficiency without filing an appeal 
under 42 CFR part 498, and remain in 

the Medicare program when the 
provider demonstrates that the provider 
or supplier is in compliance with 
Medicare requirements and the 
Medicare contractor accepts the 
corrective action plan. In those 
situations where a provider or supplier 
submits an acceptable corrective action 
plan, the provider or supplier maintains 
their billing privileges and the 
revocation determination is not 
implemented. 

We maintain that providers or 
suppliers are able to provide sufficient 
evidence through a corrective action 
plan that demonstrates that they are in 
compliance with Medicare requirements 
when CMS or our contractor imposes a 
revocation based on certain types of 
adverse actions such as a Federal 
exclusion or debarment. Accordingly, 
consistent with revoking billing 
privileges with the date of exclusion or 
debarment, we believe that similarly 
situated revocations such as felony 
convictions and license suspension or 
revocation do not lend themselves to a 
corrective action plan and that the 
revocation should be effective with the 
date of the felony conviction or the 
license suspension or revocation. 
Moreover, we maintain that when CMS 
or our contractor determines that a 
provider or supplier, including a 
DMEPOS supplier, is no longer 
operating at the practice location 
provided to Medicare on a paper or 
electronic Medicare enrollment 
application that the revocation should 
be effective with the date that CMS or 
our contractor determines that the 
provider or supplier is no longer 
operating at the practice location. 

Further, while we do not believe that 
revocations based on felony convictions, 
license suspension or revocation, or a 
revocation based on a provider or a 
supplier no longer being operational at 
a specific practice location, lend 
themselves to a corrective action plan, 
we believe that these providers and 
suppliers should be afforded appeal 
rights in 42 CFR part 498. We believe 
that the appeals process will permit a 
provider or supplier who believes that 
CMS or our contractor has made an 
incorrect decision regarding revocation 
based on Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or when we 
have determined that the provider or 
supplier is no longer operating at the 
practice location, the opportunity to 
have CMS or our contractor reconsider 
its initial revocation determination. 

Accordingly, we are proposing to 
revise § 405.874(b)(2) from ‘‘The 
revocation of provider’s or supplier’s 
billing privileges is effective 30 days 

after CMS or the CMS contractor mails 
notice of its determination to the 
provider or supplier. A revocation based 
on Federal exclusion or debarment is 
effective with the date of the exclusion 
or debarment.’’ to ‘‘The revocation of a 
provider’s or supplier’s billing 
privileges is effective 30 days after CMS 
or the CMS contractor mails notice of its 
determination to the provider or 
supplier, except if the revocation is 
based on Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational. When 
a revocation is based on an exclusion or 
debarment, Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational, the 
revocation is effective with the date of 
exclusion or debarment, felony 
conviction, license suspension or 
revocation or the date that CMS or its 
contractor determined that the provider 
or supplier was no longer operational.’’ 

In addition, to ensure consistency, we 
are proposing to revise § 424.535(f) from 
‘‘Revocation becomes effective within 
30 days of the initial revocation 
notification.’’ to ‘‘Revocation becomes 
effective 30 days after CMS or the CMS 
contractor mails notice of its 
determination to the provider or 
supplier, except if the revocation is 
based on Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational. When 
a revocation is based on an exclusion or 
debarment, Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational, the 
revocation is effective with the date of 
exclusion or debarment, felony 
conviction, license suspension or 
revocation or the date that CMS or its 
contractor determined that the provider 
or supplier was no longer operational.’’ 

We believe that these changes will 
ensure that providers and suppliers are 
afforded due process rights under 42 
CFR part 498, but also ensure that 
Medicare is not making or continuing to 
make payments to providers and 
suppliers who are no longer eligible to 
receive payments. 

We are soliciting comments on 
whether we should establish an 
expedited reconsideration process for 
providers and suppliers for when we 
issue a revocation for the following 
reasons: (1) Federal debarment or 
exclusion, (2) felony conviction, (3) 
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license suspension or revocation, or (4) 
when CMS or our contractor determines 
that the provider is not operational at 
the practice location provided to 
Medicare and the provider or supplier 
furnishes sufficient evidence to 
demonstrate that CMS or our contractor 
made a factual error when issuing the 
initial revocation determination. 

We believe that establishing an 
expedited reconsideration process will 
afford providers and suppliers with an 
administrative remedy similar to a 
corrective action plan, but allow CMS or 
our contractor to establish an effective 
date of revocation on the date of 
notification. In addition, we are 
soliciting comments on whether CMS or 
our contractors should consider 
processing expedited reconsiderations 
within a specified time period such as 
30 days of the date the provider or 
supplier furnishes sufficient evidence to 
make a reconsideration determination. 

III. Potentially Misvalued Services 
Under the Physician Fee Schedule 

[If you choose to comment on issues 
in this section, please include the 
caption ‘‘POTENTIALLY MISVALUED 
SERVICES UNDER THE PFS’’ at the 
beginning of your comments.] 

A.Valuing Services Under the Physician 
Fee Schedule 

The American Medical Association’s 
Relative Value System Update 
Committee (RUC) provides 
recommendations to CMS for the 
valuation of new and revised codes, as 
well as codes identified as misvalued 
under the Five-Year Review of Work. 
On an ongoing basis, the RUC’s Practice 
Expense (PE) Subcommittee reviews 
direct PE (clinical staff, medical 
supplies, medical equipment) for 
individual services and examines the 
many broad and methodological issues 
relating to the development of PE RVUs. 

There has been considerable concern 
expressed by the Medicare Payment 
Advisory Commission (MedPAC), the 
Congress, and other stakeholders in 
accurate pricing under the PFS. Despite 
the large increase in work RVUs for 
many medical visits during the last 
Five-Year Review of physician work, 
there continues to be concern that the 
presence of many overvalued 
procedures within the physician fee 
schedule disadvantages primary care 
services and creates distortion in the 
PFS. Critics have stated the relative 

imbalance in the number of codes for 
which the work RVUs are increased 
rather than decreased in the three Five- 
Year Reviews of work RVUs. 

The RUC has created the Five-Year 
Review Identification Workgroup to 
respond to these concerns regarding the 
valuation of codes. The workgroup has 
identified some potentially misvalued 
codes through several vehicles, namely, 
identifying codes with site of service 
anomalies, high intra-service work per 
unit time (IWPUT), and services with 
high volume growth. We plan to address 
the RUC’s recommendations from the 
February and April 2008 meetings for 
codes with site of service anomalies in 
the CY 2009 PFS final rule in a manner 
consistent with the way we address 
other RUC recommendations. Each year 
in the PFS final rule with comment 
period, we describe the RUC’s 
recommendations, state whether or not 
we accept them, and provide a rationale 
for our decision. The values for these 
services will be published as interim 
values for 2009. 

We believe that there are certain steps 
we can take to help address the issue of 
potentially misvalued services. The 
following is a summary of these 
approaches: 

1. Updating High Cost Supplies 

We are proposing to create a process 
to update the prices for high cost supply 
items that are paid under the PE 
methodology. 

The RUC and MedPAC have 
recommended that we establish an 
update process, at least every 5 years, to 
ensure the accuracy and completeness 
of the direct PE inputs. Both 
organizations have suggested that an 
update process for the new, higher- 
priced supply items should occur more 
frequently because prices for these items 
may decrease over time as competition 
increases. The RUC specifically 
requested the review of higher-price 
supply items (over $200) and that the re- 
pricing be carried out on an annual 
basis. In the CY 2006 and CY 2007 PFS 
proposed rule and final rule with 
comment period, we expressed concern 
that submitting more recent and reliable 
documentation for supply prices may be 
burdensome to the physician specialties 
involved. 

Upon further review of this issue and 
examination of the PE database, we 
believe that the burden would be 
minimal and the result would be to 

better ensure that we are paying 
properly for these supplies. Therefore, 
we are proposing a process to update 
high cost supplies every 2 years. We 
would specifically focus on the supplies 
that cost $150 or more of which there 
are currently 65 supplies which are 
listed in Table 24. Every other year we 
would identify supply items in the PE 
database costing over $150 and list these 
supplies in the proposed rule. We 
would request that the specialty 
societies or other relevant organizations 
provide acceptable documentation 
supporting the pricing for the supply 
item during the 60-day comment period. 
Since it may not be necessary to require 
an annual price update for each supply 
item over $150, we are proposing to 
revalue the list of high cost supply items 
on a biennial basis, but are interested in 
receiving comments concerning this 
proposed timeframe. 

Pricing for these higher-priced 
supplies would need to be supported by 
valid, reliable documentation that 
reflects the typical price in the 
marketplace. For the past several years 
in the proposed rule and final rule with 
comment period, we have outlined 
examples of acceptable documentation 
which include a detailed description 
(including system components), 
sources, and current pricing 
information, such as copies of catalog 
pages, hard copies from specific web 
pages, invoices, and quotes from 
manufacturer, vendors or distributors. 
Documentation that does not include 
specific pricing information such as 
phone numbers and addresses of 
manufacturer, vendors or distributors; 
Web site links without pricing 
information would not be acceptable. 

If such acceptable documentation was 
not received within the 60-day comment 
period for the proposed rule, we would 
apply prices that we were able to obtain 
through the use of searches for retail 
pricing on the internet, supply catalogs 
or other sources available to determine 
the appropriate cost. We would use the 
lowest price identified by these sources. 

In future years, we may consider 
initiating additional reviews of supplies 
that cost less than this amount. 

We would also be interested in 
receiving comments on alternatives that 
could be used to update pricing 
information in the absence of 
information provided by the specialty 
societies and organizations. 
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TABLE 24.—TOP 65 HIGH COST SUPPLIES OVER $150—SUPPLIES NEEDING SPECIALTY INPUT FOR PRICE UPDATE 

CMS supply 
code Supply description Unit Unit price Quantity per 

procedure 
Cost per 

procedure CPT 1 code Medical specialties 

SA087 ............... tray, RTS applicator 
(MammoSite).

item .......... $2,550 1 $2,550 19296 General Surgery. 

SL209 ................ array kit, GenoSensor .... item .......... 2,121 0.16 339.36 88386 Independent Labs. 
SD109 ............... probe, radiofrequency, 3 

array (StarBurstSDE).
item .......... 1,995 1 1,995 50592, 

32998, 
20982 

Diagnostic Radiology, 
Urology, Interventional 
Radiology. 

catheter, CVA, system, 
tunneled w-port, dual 
(LifeSite).

item .......... 1,750 2 3,500 36566 General Surgery, Tho-
racic Surgery. 

stent, vascular, deploy-
ment system, Cordis 
SMART.

kit ............. 1,645 1.5 2467.50 37205, 
32506 

Cardiology, Diagnostic 
Radiology, Vascular 
Surgery. 

probe, cryoablation 
(Visica ICE 30 or 40).

item .......... 1,589 1 1,589 19105 General Surgery. 

SA092 ............... kit, gene, MLL fusion ..... kit ............. 1,395 0.25 348.75 88385 Independent Labs. 
catheter, intradiscal 

(spineCATH).
item .......... 1,380 1 1,380 22526, 

22527 
Orthopedic Surgery, 

Neurosurgery, Diag-
nostic Radiology, 
Interventional Radi-
ology. 

SD186 ............... plasma LDL adsorption 
column (Liposorber).

item .......... 1,300 1 1,300 36516 Internal Medicine, Cardi-
ology. 

SD215 ............... probe, endometrial 
cryoablation (Her Op-
tion).

item .......... 1,250 1 1,250 58356 OBGYN. 

SA075 ............... kit, hysteroscopic tubal 
implant for sterilization.

kit ............. 1,245 1 1,245 58565 OBGYN. 

probe, cryoablation, 
renal.

item .......... 1,175 2.5 2937.50 50593 Urology, Diagnostic Ra-
diology. 

SD185 ............... plasma antibody adsorp-
tion column (Prosorba).

item .......... 1,150 1 1,150 36515 Rheumatology, Internal 
Medicine, Nephrology. 

SA036 ............... kit, transurethral micro-
wave thermotherapy.

kit ............. 1,149 1 1,149 53850 Urology. 

SD177 ............... hysteroscope, ablation 
device.

item .......... 1,146 1 1,146 58563 OBGYN. 

SA037 ............... kit, transurethral needle 
ablation (TUNA).

kit ............. 1,050 1 1,050 53852 Urology. 

SA024 ............... kit, photopheresis proce-
dure.

kit ............. 858 1 858 36522 Dermatology and Pathol-
ogy. 

SF030 ................ laser tip, diffuser fiber .... item .......... 850 1 850 52647, 
52648 

Urology. 

SA091 ............... tray, scoop, fast track 
system.

tray ........... 750 1 750 31730 General Surgery, 
Pulmonology. 

SD018 ............... catheter, balloon, ther-
mal ablation 
(Thermachoice).

tray ........... 727 1 727 58353 OBGYN. 

SD155 ............... catheter, RF 
endovenous occlusion.

item .......... 725 1 725 36475 General Surgery, Vas-
cular Surgery. 

SD191 ............... plate, surgical, recon-
struction, left, 5 x 16 
hole.

item .......... 719 1 719 21125, 
21127, 
21215 

Maxillofacial Surgery, 
Otolaryngology, Oncol-
ogy Surgery. 

SA039 ............... kit, vertebroplasty (LP2, 
CDO).

kit ............. 696 1.5 1,044 22520, 
22521 

Diagnostic Radiology, 
Interventional Radi-
ology, Orthopedics. 

SA038 ............... kit, transurethral water- 
induced thermotherapy.

kit ............. 650 1 650 53853 Urology. 

SA025 ............... kit, PICC with subcut 
port.

kit ............. 586 1 586 36570, 
36571, 
36585 

General Surgery, Diag-
nostic Radiology. 

SD073 ............... fiducial screws (set of 4 
uou).

item .......... 558 1 558 77011, 
77301 

Diagnostic Radiology, 
Otolaryngology, IDTF. 

SA074 ............... kit, endovascular laser 
treatment.

kit ............. 519 1 519 36478 General Surgery, Vas-
cular Surgery, Diag-
nostic Radiology. 

SA011 ............... kit, CVA catheter, tun-
neled, with subcut port.

kit ............. 495 1 495 36560, 
36561, 
36563, 
36582, 
36583 

General Surgery, Vas-
cular Surgery, Diag-
nostic Radiology, Pe-
diatric Medicine. 
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TABLE 24.—TOP 65 HIGH COST SUPPLIES OVER $150—SUPPLIES NEEDING SPECIALTY INPUT FOR PRICE UPDATE— 
Continued 

CMS supply 
code Supply description Unit Unit price Quantity per 

procedure 
Cost per 

procedure CPT 1 code Medical specialties 

SA015 ............... kit, for percutaneous 
thrombolytic device 
(Trerotola).

kit ............. 487.50 1 487.50 36870, 
37184, 
37186, 
37187, 
37188 

Diagnostic Radiology, 
Vascular Surgery, Car-
diology, Interventional 
Radiology. 

SD058 ............... electrode, grid ................ item .......... 475 1 475 95829 General Practice. 
SA093 ............... kit, priming, random ....... kit ............. 463 0.16 74.08 88385, 

88386 
Independent Labs, Pedi-

atric Medicine. 
SA005 ............... kit, capsule endoscopy 

w-application supplies 
(M2A).

kit ............. 450 1 450 91110 Gastroenterology. 

kit, capsule, ESO, en-
doscopy w-application 
supplies (ESO).

kit ............. 450 1 450 91111 Gastroenterology. 

SD151 ............... catheter, balloon, low 
profile PTA.

item .......... 431.50 2 863 35470, 
35471, 
35474 

Cardiology, Vascular 
Surgery. 

SD193 ............... plate, surgical, rigid 
comminuted fracture.

item .......... 389 1 389 21461, 
21462 

Oral Surgery, Maxillo-
facial Surgery. 

SD020 ............... catheter, CVA, tunneled, 
dual (Tesio).

item .......... 355 1 355 36565 General Surgery, Vas-
cular Surgery. 

SD154 ............... catheter, microcatheter 
(selective 3rd order).

item .......... 337.88 1 337.88 36217, 
36247, 
37210 

Diagnostic Radiology, 
Vascular Surgery, Car-
diology. 

SA077 ............... kit, pleural catheter in-
sertion.

kit ............. 329 1 329 32550 Thoracic Surgery, Diag-
nostic Radiology. 

SH079 ............... collagen, dermal implant 
(2.5ml uou) (Contigen).

item .......... 317 1 317 52330 Urology. 

SA010 ............... kit, CVA catheter, tun-
neled, without port- 
pump.

kit ............. 308 1 308 36557, 
36558, 
36581 

General Surgery, Inter-
ventional Radiology, 
Diagnostic Radiology, 
Pediatric Medicine, 
Nephrology. 

catheter, balloon, lac-
rimal.

item .......... 306 1 306 68816 ? 

SA022 ............... kit, percutaneous neuro 
test stimulation.

kit ............. 305 1 305 63610, 
64561 

Urology, OBGYN, Anes-
thesiology. 

SF028 ................ laser tip (single use) ...... item .......... 290 1 290 30117, 
52214, 
52224, 
52317 

Urology, Otolaryngology. 

SA020 ............... kit, loop snare 
(Microvena).

kit ............. 275 1 275 36595, 
37203 

Diagnostic Radiology. 

agent, embolic, 2 ml uou unit ........... 258 5 1,290 37210 Diagnostic Radiology, 
Interventional Radi-
ology. 

SD152 ............... catheter, balloon, PTA ... item .......... 243.50 2 487 35472, 
35473, 
35475, 
35476, 
G0392, 
G0393 

Cardiology, Vascular 
Surgery, Diagnostic 
Radiology, Nephrol-
ogy. 

stent, ureteral, w- 
guidewire, 3cm flexible 
tip.

item .......... 235 1 235 52332 Urology. 

SD189 ............... plate, surgical, mini-com-
pression, 4 hole.

item .......... 226 1 226 21208 Plastic Surgery, Oral 
Surgery. 

SD207 ............... suture device for vessel 
closure (Perclose A–T).

item .......... 225 1 225 37184, 
37205 

Diagnostic Radiology, 
Vascular Surgery, Car-
diology. 

SD204 ............... sensor, pH capsule 
(Bravo).

item .......... 225 1 225 91035 Gastroenterology. 
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TABLE 24.—TOP 65 HIGH COST SUPPLIES OVER $150—SUPPLIES NEEDING SPECIALTY INPUT FOR PRICE UPDATE— 
Continued 

CMS supply 
code Supply description Unit Unit price Quantity per 

procedure 
Cost per 

procedure CPT 1 code Medical specialties 

SD207 ............... suture device for vessel 
closure (Perclose A–T).

item .......... 225 1 225 35470, 
35471, 
35472, 
35473, 
35474, 
35475, 
37187, 
37188, 
G0392 

Cardiology, Vascular 
Surgery, Diagnostic 
Radiology, Nephrol-
ogy, Interventional Ra-
diology. 

SD072 ............... eyelid weight implant, 
gold.

item .......... 217.50 1 217.50 67912 Ophthalmology, Oto-
laryngology. 

SD216 ............... catheter, balloon, esoph-
ageal or rectal (graded 
distention test).

item .......... 217 1 217 91040, 
91120 

Colorectal Surgery, Gas-
troenterology, Physi-
cian Assistants. 

SD094 ............... Mammotome probe ........ item .......... 200 1 200 19103 Diagnostic Radiology, 
General Surgery. 

tube, jejunostomy ........... item .......... 195 1 195 49441, 
49446, 
49451, 
49452 

Gastroenterology. 

SL225 ................ gas, nitogen, ultra-high 
purity (compressed), 
grade 5.0.

item .......... 189.87 0.03 5.58 88385, 
88386 

Independent Labs. 

SD023 ............... catheter, enteroclysis ..... item .......... 183.01 1 183.01 74251, 
74260, 
89100, 
89105, 
89130, 
89132, 
89135, 
89136, 
89140, 
89141 

Cardiovascular and 
Interventional Radi-
ology, Diagnostic Ra-
diology, Neurology, 
Pulmonary, Pathology. 

SD175 ............... guidewire, steerable 
(Transcend).

item .......... 180 1 180 36217, 
36247, 
37205, 
37206, 
37210, 
49440, 
49441, 
49442, 
49446, 
49450, 
49451, 
49452, 
49460 

Diagnostic Radiology, 
Interventional Radi-
ology, Cardiology, 
Vascular Surgery, 
General Surgery. 

SC085 ............... tubing set, plasma ex-
change.

item .......... 173.33 1 173.33 36514 Hemotology, Nephrol-
ogy. 

SD019 ............... catheter, balloon, 
ureteral-GI (strictures).

item .......... 166 3 498 43456, 
45303, 
45340, 
45386, 
46604 

Colorectal Surgery, Gas-
troenterology, General 
Surgery. 

SD218 ............... stent, ureteral, without 
guidewire.

item .......... 162 1 162 50382, 
50385 

Diagnostic Radiology, 
Interventional Radi-
ology. 

SD205 ............... sheath, endoscope 
ultrasound balloon.

item .......... 154 1 154 31620 Pulmonary Medicine. 

SL055 ................ DNA stain kit (per test) .. item .......... 150 1 150 88358 Independent Labs. 
SF029 ................ laser tip, bare (single 

use).
item .......... 150 1 150 46917, 

46924 
Colorectal Surgery, Gen-

eral Surgery. 

1 CPT codes and descriptions only are copyright 2008 American Medical Association. All Rights Reserved. Applicable FARS/DFARS apply. 
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2. Review of Services Often Billed 
Together and the Possibility of 
Expanding the Multiple Procedure 
Payment Reduction (MPPR) to 
Additional Non-Surgical Procedures 

We have a longstanding policy of 
reducing payment for multiple surgical 
procedures performed on the same 
patient, by the same physician, on the 
same day. The policy is largely based on 
the efficiencies recognized in practice 
expenses for pre- and post-surgical 
services. Originally, payment was made 
in full for the highest priced procedure; 
at 50 percent for the second highest 
price procedure; and at 25 percent for 
the third through fifth procedures. In 
1995, the policy was revised to pay the 
highest priced procedure in full and at 
50 percent for the second through fifth 
procedures (59 FR 32767 through 32768 
and 59 FR 63423 through 63426). 

In 1995, the MPPR policy was also 
extended to six nuclear medicine 
diagnostic procedures performed on the 
same patient on the same day. Payment 
is made in full for the highest priced 
procedure, and at 50 percent for the 
second procedure. Prior to that time, no 
payment was generally made for the 
second procedure. We also indicated 
that we would consider applying the 
multiple procedure policy to other 
diagnostic tests in the future (59 FR 
32769 and 59 FR 63427 through 63428). 

In 2006, the policy was extended to 
certain diagnostic imaging procedures 
performed on contiguous areas of the 
body. In such cases, most clinical labor 
activities and most supplies are not 
performed or furnished twice. The 
payment reduction applies to 100 
procedure codes within 11 families of 
codes. When two or more procedures 
within a family are performed on the 
same patient in a single session, the TC 
of the highest priced procedure is paid 
at 100 percent; the TC of each 
subsequent procedure is paid at 75 
percent. The reduction does not apply 

to the PC (70 FR 45849 through 45851 
and 70 FR 70261 through 70265). 

Some observers have raised concerns 
that there may be inequities between 
specialties in the current coding and 
payment system regarding the extent to 
which there are opportunities for 
additional coding and payment for 
services performed on the same day. 
Physicians in some specialties, such as 
primary care physicians, typically bill 
for their services using evaluation and 
management (E/M) codes that represent 
a fairly broad package of services (that 
include a significant amount of pre- and 
post-service care, including 
coordination of care). Likewise, a 
significant portion of services performed 
by specialties such as general or cardiac 
surgeons are reported and paid through 
comprehensive global surgery policies 
which also include pre- and post-service 
work, reducing the possibilities for 
additional billings. In contrast, many 
other services under the PFS are paid 
for using codes that represent much 
smaller units of service, and in many 
cases the codes and payment amounts 
might represent fairly small portions of 
the total service provided on the same 
day. 

We plan to perform a data analysis of 
non-surgical CPT codes that are often 
billed together (for example, 60 to 70 
percent of the time) to determine if there 
are inequities in PFS payments that are 
a result of variations between services in 
the comprehensiveness of the codes 
used to report the services or in the 
payment policies applied to each (for 
example, global surgery, MPPRs). As 
noted above, clinical labor activities, 
supplies and equipment may not be 
performed or furnished twice when 
multiple procedures are performed. 

We invite comments and suggestions 
from the RUC and others on this 
important issue. As a result of reviewing 
the data and any suggestions we receive 
regarding these concerns, we may 
consider developing proposals to either 

bundle additional services or expand 
the application of the MPPR to 
additional procedures. Any proposed 
changes will be made through 
rulemaking and be subject to public 
comment at a later date. 

B. Requested Approaches for the RUC to 
Utilize 

We have also identified methods that 
we are requesting the RUC undertake to 
assist in identifying potentially 
misvalued services including: (1) 
Review the Fastest Growing Procedure 
Codes; (2) Review Harvard-Valued 
Codes; and (3) Review PE RVUs. 

1. Review the Fastest Growing 
Procedure Codes 

We have identified the fastest growing 
services as measured by growth in 
utilization from CY 2004 through CY 
2007. The codes we identified were the 
following: 

• Those that represent services that 
had three consecutive years of 10 
percent (or more) annual growth in 
allowed services; 

• Excluded if there was less than $1 
million in 2007 allowed charges; and 

• Included if still active in 2008. 
This analysis has resulted in the 

identification of over 100 procedure 
codes, which are shown in Table 25. 
Some of the identified services are new, 
while others have been in the clinical 
arena for a number of years. These codes 
may warrant a reassessment to 
determine why there has been an 
increase in utilization. There may be a 
clinical rationale or there may have 
been changes in the relative resources 
involved with furnishing the service. 

We have requested that the RUC 
immediately begin a review of the 
fastest growing services by examining 
the codes listed in Table 25, Fastest 
Growing Procedure Codes. We will 
work with the RUC on prioritizing the 
review of these codes. 

TABLE 25.—FASTEST GROWING PROCEDURE CODES 

CPT 1/HCPCS code Description 

Allowed 
charges 

2007 
(millions) 

Growth in 
allowed 
services 

2004–2007 
(percent) 

Annual 
growth in 
allowed 
services 

2005 
(percent) 

Annual 
growth in 
allowed 
services 

2006 
(percent) 

Annual 
growth in 
allowed 
services 

2007 
(percent) 

Screening criteria 
used by the AMA/ 

RUC for codes 
reviewed between 

September 2007–April 
2008 

10022 ..................... Fna w/image ................ $12 88 31 21 19 
13121 ..................... Repair of wound or le-

sion.
23 45 15 14 11 

14021 ..................... Skin tissue rearrange-
ment.

12 49 15 13 15 Site of Service Anom-
aly. 

14300 ..................... Skin tissue rearrange-
ment.

13 49 14 12 16 Site of Service Anom-
aly. 

15740 ..................... Island pedicle flap graft 6 63 26 11 17 Site of Service Anom-
aly. 
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TABLE 25.—FASTEST GROWING PROCEDURE CODES—Continued 

CPT 1/HCPCS code Description 

Allowed 
charges 

2007 
(millions) 

Growth in 
allowed 
services 

2004–2007 
(percent) 

Annual 
growth in 
allowed 
services 

2005 
(percent) 

Annual 
growth in 
allowed 
services 

2006 
(percent) 

Annual 
growth in 
allowed 
services 

2007 
(percent) 

Screening criteria 
used by the AMA/ 

RUC for codes 
reviewed between 

September 2007–April 
2008 

19295 ..................... Place breast clip, 
percut.

9 43 10 13 14 

20551 ..................... Inj tendon origin/inser-
tion.

7 101 17 21 41 

20926 ..................... Removal of tissue for 
graft.

4 63 10 16 27 

22214 ..................... Revision of lumbar 
spine.

2 110 34 19 32 

22533 ..................... Lat lumbar spine fusion 1 584 163 81 44 
22843 ..................... Insert spine fixation de-

vice.
3 55 20 15 13 

22849 ..................... Reinsert spinal fixation 2 116 47 18 24 
22851 ..................... Apply spine prosth de-

vice.
24 65 29 12 13 

23430 ..................... Repair biceps tendon .. 3 90 29 21 21 
23472 ..................... Reconstruct shoulder 

joint.
23 74 32 13 16 

26480 ..................... Transplant hand tendon 3 57 26 11 12 
27245 ..................... Treat hip fracture ......... 88 68 27 18 12 High IWPUT. 
27370 ..................... Injection for knee x-ray 2 173 48 59 16 High Volume Growth. 
29822 ..................... Shoulder arthroscopy/ 

surgery.
3 77 24 20 19 

29827 ..................... Arthroscop rotator cuff 
repr.

43 90 33 21 18 

31579 ..................... Diagnostic laryngos-
copy.

8 51 15 14 15 

32663 ..................... Thoracoscopy, surgical 4 102 35 18 27 
33213 ..................... Insertion of pulse gen-

erator.
16 63 24 14 15 

35470 ..................... Repair arterial blockage 9 132 38 35 25 
35474 ..................... Repair arterial blockage 19 49 17 16 11 
36248 ..................... Place catheter in artery 1 70 22 20 15 
36516 ..................... Apheresis, selective ..... 2 274 75 35 58 
37765 ..................... Phleb veins extrem 10– 

20.
3 158 76 25 17 High Volume Growth 

37766 ..................... Phleb veins extrem 20+ 3 200 94 23 26 High Volume Growth. 
38571 ..................... Laparoscopy, 

lymphadenectomy.
2 295 49 69 57 

43236 ..................... Uppr gi scope w/ 
submuc inj.

2 61 26 15 11 

43242 ..................... Uppr gi endoscopy w/ 
us fn bx.

7 74 26 19 16 

43259 ..................... Endoscopic ultrasound 
exam.

7 42 14 12 11 

44205 ..................... Lap colectomy part w/ 
ileum.

11 106 53 17 16 

44207 ..................... L colectomy/ 
coloproctostomy.

9 142 67 24 17 

44970 ..................... Laparoscopy, appen-
dectomy.

7 51 21 13 10 

45381 ..................... Colonoscopy, sub-
mucous inj.

6 105 36 23 22 

47490 ..................... Incision of gallbladder .. 3 42 10 14 13 
50542 ..................... Laparo ablate renal 

mass.
1 128 54 34 11 

50548 ..................... Laparo remove w/ure-
ter.

2 56 18 13 17 

50605 ..................... Insert ureteral support 1 66 17 15 23 
51772 ..................... Urethra pressure profile 11 76 31 18 14 Codes Reported To-

gether. 
55866 ..................... Laparo radical prosta-

tectomy.
18 329 87 55 48 New Technology. 

61793 ..................... Focus radiation beam .. 13 53 15 16 15 
61795 ..................... Brain surgery using 

computer.
4 46 13 17 11 

63056 ..................... Decompress spinal 
cord.

6 58 21 11 18 
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TABLE 25.—FASTEST GROWING PROCEDURE CODES—Continued 

CPT 1/HCPCS code Description 

Allowed 
charges 

2007 
(millions) 

Growth in 
allowed 
services 

2004–2007 
(percent) 

Annual 
growth in 
allowed 
services 

2005 
(percent) 

Annual 
growth in 
allowed 
services 

2006 
(percent) 

Annual 
growth in 
allowed 
services 

2007 
(percent) 

Screening criteria 
used by the AMA/ 

RUC for codes 
reviewed between 

September 2007–April 
2008 

63650 ..................... Implant 
neuroelectrodes.

9 159 47 29 37 Site of Service Anom-
aly. 

63655 ..................... Implant 
neuroelectrodes.

2 106 29 23 30 

63660 ..................... Revise/remove 
neuroelectrode.

2 81 29 19 17 Site of Service Anom-
aly. 

63685 ..................... Insrt/redo spine n gen-
erator.

3 125 53 24 19 Site of Service Anom-
aly. 

64415 ..................... N block inj, brachial 
plexus.

6 56 22 12 15 

64445 ..................... N block inj, sciatic, sng 6 75 22 22 18 
64447 ..................... N block inj fem, single 5 116 57 16 19 
64448 ..................... N block inj fem, cont inf 6 232 86 35 33 Site of Service Anom-

aly/High Volume 
Growth. 

64483 ..................... Inj foramen epidural l/s 157 62 24 15 14 
64484 ..................... Inj foramen epidural 

add-on.
46 75 34 15 13 

64555 ..................... Implant 
neuroelectrodes.

6 1498 63 135 316 High Volume Growth. 

64561 ..................... Implant 
neuroelectrodes.

3 169 15 25 86 

64622 ..................... Destr paravertebrl 
nerve l/s.

32 89 32 24 15 High Volume Growth. 

64626 ..................... Destr paravertebrl 
nerve c/t.

8 109 34 22 29 High Volume Growth. 

64627 ..................... Destr paravertebral n 
add-on.

7 109 35 24 25 High Volume Growth. 

65780 ..................... Ocular reconst, trans-
plant.

3 200 46 60 28 

66982 ..................... Cataract surgery, com-
plex.

148 103 34 27 19 High IWPUT. 

67028 ..................... Injection eye drug ........ 151 883 202 112 54 High Volume Growth. 
69100 ..................... Biopsy of external ear 7 52 18 14 13 
69801 ..................... Incise inner ear ............ 3 54 13 16 17 
70496 ..................... Ct angiography, head .. 11 184 61 42 24 High Volume Growth. 
70498 ..................... Ct angiography, neck .. 18 216 70 50 23 High Volume Growth. 
71250 ..................... Ct thorax w/o dye ........ 140 42 15 11 11 
71275 ..................... Ct angiography, chest 56 115 51 23 16 
72125 ..................... Ct neck spine w/o dye 29 102 30 26 23 
72128 ..................... Ct chest spine w/o dye 6 71 23 20 16 
72191 ..................... Ct angiograph pelv w/o 

& w/dye.
15 146 55 36 17 High Volume Growth. 

72192 ..................... Ct pelvis w/o dye ......... 135 40 13 12 11 
72194 ..................... Ct pelvis w/o & w/dye .. 72 78 29 22 13 Codes Reported To-

gether. 
73200 ..................... Ct upper extremity w/o 

dye.
6 60 22 13 17 

73218 ..................... Mri upper extremity w/o 
dye.

8 58 23 12 15 

73580 ..................... Contrast x-ray of knee 
joint.

2 183 58 56 15 High Volume Growth. 

73700 ..................... Ct lower extremity w/o 
dye.

13 57 22 15 12 

74175 ..................... Ct angio abdom w/o & 
w/dye.

27 123 50 31 13 

75635 ..................... Ct angio abdominal ar-
teries.

16 251 71 66 23 High Volume Growth. 

76513 ..................... Echo exam of eye, 
water bath.

1 420 17 187 55 High Volume Growth. 

76536 ..................... Us exam of head and 
neck.

28 51 20 13 11 

76880 ..................... Us exam, extremity ...... 14 58 23 13 13 
77301 ..................... Radiotherapy dose 

plan, imrt.
81 94 35 22 17 

77418 ..................... Radiation tx delivery, 
imrt.

681 111 37 25 24 
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TABLE 25.—FASTEST GROWING PROCEDURE CODES—Continued 

CPT 1/HCPCS code Description 

Allowed 
charges 

2007 
(millions) 

Growth in 
allowed 
services 

2004–2007 
(percent) 

Annual 
growth in 
allowed 
services 

2005 
(percent) 

Annual 
growth in 
allowed 
services 

2006 
(percent) 

Annual 
growth in 
allowed 
services 

2007 
(percent) 

Screening criteria 
used by the AMA/ 

RUC for codes 
reviewed between 

September 2007–April 
2008 

77781 ..................... High intensity 
brachytherapy.

8 144 35 42 27 

77782 ..................... High intensity 
brachytherapy.

3 189 51 36 41 High Volume Growth. 

90471 ..................... Immunization admin .... 20 213 77 41 25 CMS Request—Prac-
tice Expense Re-
view. 

92135 ..................... Ophth dx imaging post 
seg.

246 104 32 23 25 

92136 ..................... Ophthalmic biometry .... 57 78 34 17 14 
92285 ..................... Eye photography ......... 10 53 21 11 14 
92587 ..................... Evoked auditory test .... 2 64 22 14 18 
92986 ..................... Revision of aortic valve 1 90 26 17 29 
93308 ..................... Echo exam of heart ..... 6 45 17 11 11 
93613 ..................... Electrophys map 3d, 

add-on.
6 117 33 33 23 

93652 ..................... Ablate heart dysrhythm 
focus.

2 70 17 18 23 

93743 ..................... Analyze ht pace device 
dual.

38 139 52 29 22 

93922 ..................... Extremity study ............ 43 53 21 13 12 
93976 ..................... Vascular study ............. 9 38 10 11 12 
93990 ..................... Doppler flow testing ..... 3 111 35 26 24 
94681 ..................... Exhaled air analysis, 

o2/co2.
8 141 52 27 24 High Volume Growth. 

94762 ..................... Measure blood oxygen 
level.

6 125 46 30 19 

95922 ..................... Autonomic nerv func-
tion test.

3 247 74 48 35 High Volume Growth. 

95956 ..................... Eeg monitoring, cable/ 
radio.

4 102 50 12 21 

96567 ..................... Photodynamic tx, skin 2 479 115 72 57 High Volume Growth. 
96920 ..................... Laser tx, skin < 250 sq 

cm.
3 137 16 50 36 

96921 ..................... Laser tx, skin 250–500 
sq cm.

1 213 44 67 30 High Volume Growth. 

G0179 .................... MD recertification HHA 
PT.

52 59 19 19 12 

G0181 .................... Home health care su-
pervision.

31 49 15 17 11 

G0237 .................... Therapeutic procd strg 
endur.

2 264 69 64 32 High Volume Growth. 

G0238 .................... Oth resp proc, indiv ..... 3 944 407 77 17 High Volume Growth. 
G0249 .................... Provide test material, 

equipm.
4 325 117 75 12 High Volume Growth. 

G0268 .................... Removal of impacted 
wax md.

4 57 27 11 11 

1 CPT codes and descriptions only are copyright 2008 American Medical Association. All Rights Reserved. Applicable FARS/DFARS apply. 

2. Review Harvard-Valued Codes 

Currently, there are approximately 
2900 codes that were originally valued 
using Harvard data and which have not 
subsequently been evaluated by the 
RUC. These codes represent about $5.0 
billion in annual spending under the 
PFS and are still being paid on RVUs 
that were determined almost 20 years 
ago. Reviewing these codes will ensure 
that they are valued based upon the 
most up to date clinical practice and 
that they are not creating inappropriate 
incentives. 

We have requested the RUC to 
undertake an ongoing (multi-year) effort 
to review the Harvard-valued codes that 
have not subsequently been evaluated 
by the RUC. As part of our request, we 
requested that the initial focus be given 
to high-volume, low intensity codes. We 
look forward to receiving the 
recommendations from the RUC. 

3. Review PE RVUs 

Practice expenses represent about 44 
percent of total relative values for 
physicians’ services. Indirect PEs are 
allocated in some measure based on 

direct PE inputs. Thus, ensuring the 
accuracy of direct PE inputs and that 
they are in agreement with the clinical 
aspects specific to each procedure may 
aid in the identification of misvalued 
services. We have requested that the 
RUC continue the review of direct PE 
inputs. We request that the initial focus 
be given to the high-volume codes 
where the PE payments are significantly 
increasing during the transition to the 
new PE methodology. 

We recognize that the work outlined 
here will require significant effort by the 
RUC and specialty societies but believe 
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that this work is necessary to improve 
the PFS. We expect that all reviews and 
changes to RVUs would be conducted in 
tandem with our established regulatory 
process such as the annual review of 
new/revised codes and the Five-Year 
Review. 

IV. Collection of Information 
Requirements 

Under the Paperwork Reduction Act 
of 1995, we are required to provide 60- 
day notice in the Federal Register and 
solicit public comment before a 
collection of information (COI) 
requirement is submitted to the Office of 
Management and Budget (OMB) for 
review and approval. In order to fairly 
evaluate whether an information 
collection should be approved by OMB, 
section 3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 requires that we 
solicit comment on the following issues: 

• The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 

• The accuracy of our estimate of the 
information collection burden. 

• The quality, utility, and clarity of 
the information to be collected. 

• Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

We are soliciting public comment on 
each of these issues for the following 
sections of this document that contain 
information collection requirements 
(ICRs): 

A. ICRs Regarding Independent 
Diagnostic Testing Facility (§ 410.33) 

Section 410.33(j) states that a 
physician or NPP organization 
furnishing diagnostic testing services, 
except diagnostic mammography 
services, must enroll as an IDTF for each 
practice location furnishing these 
services. The burden associated with 
this requirement is the time and effort 
for a physician group practice or clinic 
to enroll each of the practice locations 
in the Medicare program. To enroll in 
the program, the physician or NPP 
organization must complete a Medicare 
enrollment application, the CMS–855B. 
The burden associated with completing 
and submitting this application is 
currently approved under OMB control 
number 0938–0685 with an expiration 
date of February 28, 2011. 

B. ICRs Regarding Exception to the 
Referral Prohibition Related to 
Compensation Arrangements 
(§ 411.357) 

As discussed in section II.N. of the 
preamble of this proposed rule, 
proposed § 411.357(x) would set forth 

an exception for incentive payment and 
shared savings programs. The programs 
would involve improvement of quality 
of hospital patient care services through 
changes in physician clinical or 
administrative practices or actual cost 
savings for the hospital resulting from 
reduction of waste or changes in 
physician clinical or administrative 
practices, without an adverse affect or 
diminution in quality of hospital patient 
care services. The hospital-administered 
program would be required to have 
performance measures that would be 
individually tracked and monitored 
throughout the term of the arrangement. 
In addition, the program would be 
required to have at least five physicians 
participating in each performance 
measure and the program would be 
required to undergo periodic 
independent medical review (once prior 
to the commencement of the program 
and annually thereafter) for its impact 
(or potential impact) on the quality of 
patient care services provided at the 
hospital. We anticipate that many 
hospitals seeking to create new 
incentive payment or shared savings 
programs would structure those 
arrangements to comply with the 
requirements set forth in § 411.357(x). 

We have no way of knowing for 
certain the number of hospitals that 
currently utilize incentive payment or 
shared savings programs nor the nature 
and/or type of existing programs. 
However, we are aware that the Office 
of the Inspector General has issued 10 
advisory opinions to date approving 
proposed incentive payment or shared 
savings programs from entities. While 
the OIG opinions were limited to 
specific arrangements, they did not 
afford providers any protection from the 
physician self-referral regulations. 
Based on information furnished by one 
private industry consulting firm, we are 
aware of approximately 50 incentive 
payment, shared savings or related 
programs currently in operation. We 
have also received anecdotal 
information from industry stakeholders 
that the number of programs in 
operation may be as high as 100. 
Therefore, we estimate that there are 
approximately 75 incentive payment, 
shared savings or similar programs 
currently in operation. 

We believe that this proposed 
exception, if finalized, would result in 
an increase in the number of hospitals 
that would create these types of 
programs. We clarify that this collection 
of information burden would pertain to 
hospitals seeking to develop or modify 
incentive payment or shared savings 
programs. For purposes of this 
requirement, we are estimating that 150 

hospitals would avail themselves of this 
proposed exception. 

Proposed § 411.357(x)(1) and (2) 
specifies the elements that would be 
required in an incentive payment or 
shared savings program, including the 
determination of performance measures, 
and target measures to be achieved 
under the program. In addition, 
proposed § 411.357(x)(11) would require 
that payments made to a physician must 
not be based on patient care quality 
improvements or cost savings that were 
achieved during a prior period of the 
arrangement. To the extent that a 
hospital elected to distribute payments 
to physicians more frequently than the 
term of the agreement (for example, a 3- 
year arrangement that provides payment 
on an annual basis), these payments 
would be required to take into account 
previous payments made for 
performance measures already achieved. 
We believe that the burden associated 
with the provisions listed in 
§ 411.357(x)(1) through (2) and 
§ 411.357(x)(11) would involve the time 
and effort each hospital would put forth 
into creating its program, and would 
vary greatly, depending upon the 
performance measures (clinical or 
administrative practices), size of the 
program, the number of physicians or 
other medical staff participating in the 
creation of the program, and the 
methods used for physician payment. 
We estimate 100 burden hours for the 
development of each incentive payment 
or shared savings program including, 
but not limited to, the professional 
services of the following individuals; 
attorneys, medical directors, 
accountants, and database 
administrators. The total burden 
associated with this requirement would 
be 150 hospitals × 100 hours = 15,000 
burden hours. 

Proposed § 411.357(x)(5) would 
require independent medical review of 
a hospital’s incentive payment or shared 
savings program’s impact on the quality 
of patient care services provided at the 
hospital. In addition, corrective action 
would be required in instances where 
the independent medical review 
indicates a diminution in the quality of 
patient care services. The review would 
be required to take place prior to 
commencement of the program and at 
least annually thereafter. The burden 
associated with the requirements in 
proposed § 411.357(x)(5) would be the 
time and effort necessary for a hospital 
to obtain, both prior to and during the 
term of the program, a written 
independent medical review of the 
program and follow up on any 
recommended corrective action. We 
believe it would take 20 hours for each 
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hospital to initially obtain independent 
expert medical review. Thereafter, the 
independent medical review that would 
be required to be conducted periodically 
is estimated to impose a burden on the 
hospital of 10 hours. The total burden 
associated with this requirement would 
be 150 hospitals × 20 hours for the first 
year of a program and 150 hospitals × 
10 hours annually thereafter = 4500 
hours, assuming hospitals, on average, 
implement a 2-year incentive payment 
or shared savings program. 

Proposed § 411.357(x)(7) would 
require hospitals to provide written 
disclosure to patients affected by the 
program regarding the program and the 
physician’s participation in the 
program. The burden associated with 
this requirement would be time and 
effort necessary for the hospital to 
provide disclosure in writing to patients 
that would be affected by the program. 
We believe that it would take each 
hospital 1 hour to draft a standard 
disclosure. In addition, we believe it 
would take each hospital 1 minute to 
provide the written disclosure to 
potentially all patients. Based on 
anecdotal accounts of the number of 
patients involved historical gainsharing 
programs, we estimate that each 
hospital would need to provide 
standard disclosure to approximately 
5,000 patients. However, we recognize 
that hospital size and patient volume 
will vary significantly from program to 
program. The total burden associated 
with this requirement would be 150 
hospitals × 1 hour = 150 hours to draft 
a standard disclosure. We estimate the 
burden of providing the disclosure to 
patients to be (150 hospitals × (1 
minute/60 minutes/hour) × 5,000 
patients) = 12,500 hours. The total 
burden associated with the 
requirements contained in 
§ 411.357(x)(7) is 12,650 hours. 

Section 411.357(x)(8) would require 
that the incentive payment or shared 
savings program arrangements be set out 
in writing, signed by the parties, and 

specify the basis for the remuneration. 
Each specific performance measure and 
the resulting payment (or formula for 
payment) must also be clearly and 
separately identified. In addition, 
§ 411.357(x)(15) would require that the 
hospital maintain accurate and 
contemporaneous documentation of the 
incentive payment or shared savings 
program and make documentation 
available to the Secretary upon request. 

The burden associated with the 
requirements listed in § 411.357(x)(8) 
through (10) and § 411.357(x)(15) would 
be the time and effort necessary to draft 
an arrangement with the 
aforementioned information. While 
these requirements are subject to the 
PRA, we believe the burden associated 
with drafting and maintaining written 
arrangements detailing conditions of 
remuneration would be part of usual 
and customary business practices and 
thereby exempt from the PRA under 5 
CFR 1320.3(b)(2). 

C. ICRs Regarding Dispute Resolution 
and Process for Suspension or 
Termination of Approved CAP Contract 
and Termination or Physician 
Participation Under Exigent 
Circumstances (§ 414.917). 

Section 414.917(b)(4) states that an 
approved CAP vendor may appeal a 
termination by requesting a 
reconsideration. The burden associated 
with this requirement is the time and 
effort necessary to submit a 
reconsideration request to CMS. While 
this requirement is subject to the PRA, 
the associated burden is exempt under 
5 CFR 1320.4(a)(2). Information 
collected as part of an administrative 
action is not subject to the PRA. 

D. ICRs Regarding Additional Provider 
and Supplier Requirements for Enrolling 
and Maintaining Active Enrollment 
Status in the Medicare Program 
(§ 424.516). 

Section 424.516(d) discusses the 
reporting requirements for physician 

groups/organizations, physicians and 
NPPs. Specifically, the aforementioned 
providers must report to CMS, within 30 
days the information listed in 
§ 424.516(d)(1). Additionally, all other 
changes in enrollment must be reported 
within 90 days. 

Section 424.516(e) addresses the 
reporting requirements for all other 
providers and suppliers. Providers not 
mentioned in § 424.516(a) through (d) 
must report to CMS, within 30 days, 
changes of ownership, including 
changes in authorized official(s) or 
delegated official(s). All other changes 
in enrollment must be reported within 
90 days. 

The burden associated with the 
requirements contained in § 424.516(d) 
through (e) is the time and effort 
necessary to report the applicable 
information to CMS. While this 
requirement is subject to the PRA, we 
have no way to accurately quantify the 
number of submissions. Each 
submission will be reviewed on a case- 
by-case basis. 

Section § 424.516(d) states providers 
or suppliers are required to maintain 
ordering and referring documentation, 
including the NPI, received from a 
physician or eligible NPP for 10 years 
from the date of service. Physicians and 
NPPs are required to maintain written 
ordering and referring documentation 
for 10 years from the date of service. 
The burden associated with these 
recordkeeping requirements is the time 
and effort associated with maintaining 
the aforementioned documentation for 
10 years. While these requirements are 
subject to the PRA, we believe the 
burden is exempt because the 
requirement is part of a usual and 
customary business practice. As stated 
in 5 CFR 1320.3(b)(2), the time, effort, 
and financial resources necessary to 
comply with a COI that would be 
incurred by persons in the normal 
course of their activities (for example, in 
compiling and maintaining business 
records) is not subject to the PRA. 

TABLE 26.—ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN 

Regulation section(s) OMB control 
No. Respondents Responses Burden per re-

sponse (hours) 
Total annual 

burden (hours) 

§ 410.33 ................................................................................ 0938–0685 400,000 400,000 2.5 1,001,503 
§ 411.357(x)(1–2) and (x)(11) .............................................. 0938–New 150 150 100 15,000 
§ 411.357(x)(5) ..................................................................... 0938–New 150 150 20 4,500 

........................ 150 150 10 1,500 
§ 411.357(x)(7) ..................................................................... 0938–New 150 150 1 150 

........................ 150 750,000 .01666 12,500 

Total .............................................................................. ........................ 400,150 1,150,150 133.51666 1,035,153 
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This proposed rule imposes COI 
requirements as outlined in the 
regulation text and specified above. 
However, this proposed rule also makes 
reference to several associated 
information collections that are not 
discussed in the regulation text. The 
following is a discussion of these 
collections, which have already 
received OMB approval. 

Part B Drug Payment 
Section II.F.1 of the preamble of this 

proposed rule discusses payment for 
Medicare Part B drugs and biologicals 
under the ASP methodology. Drug 
manufacturers are required to submit 
ASP data to us on a quarterly basis. The 
collection of ASP data imposes a 
reporting requirement on the public. 
The burden associated with this 
requirement is the time and effort 
required by manufacturers of Medicare 
Part B drugs and biologicals to calculate, 
record, and submit the required data to 
CMS. While the burden associated with 
this requirement is subject to the PRA, 
it is currently approved under OMB 
control number 0938–0921, with an 
expiration date of May 31, 2009. 

Competitive Acquisition Program (CAP) 
Section II.F.2. of this proposed rule 

discusses the Part B CAP issues. While 
we are not imposing any new burden, it 
should be noted that all of the 
information collection components of 
the CAP have been reviewed and 
approved by OMB. They are approved 
under OMB control numbers, 0938– 
0987, 0938–0955, and 0938–0954 with 
expiration dates of April 30, 2009, 
August 31, 2009, and July 31, 2008, 
respectively. 

Physician Quality Reporting Initiative 
Section II.O. of the preamble 

discusses the background of the 
reporting initiative and provides 
information about the measures 
available to eligible professionals who 
choose to participate in PQRI. Section 
1848(k)(1) of the Act requires the 
Secretary to implement a system for the 
reporting by eligible professionals of 
data on quality measures. 

As stated in section II.O.1, eligible 
professionals include physicians, other 
practitioners as described in section 
1842(b)(18)(c) of the Act, physical and 
occupational therapists, and qualified 
speech-language pathologists. This is a 
voluntary reporting initiative. Eligible 
professionals may choose whether to 
participate and satisfactorily submit 
data on quality measures for covered 
professional services. 

The burden associated with the 
requirements of this voluntary reporting 

initiative is the time and effort 
associated with eligible professionals 
identifying applicable PQRI quality 
measures for which they can report the 
necessary information. 

In addition, for claims-based 
reporting, eligible professionals must 
gather the required information, select 
the appropriate quality data codes, and 
include the appropriate quality data 
codes on the claims they submit for 
payment. The PQRI will collect quality- 
data codes as additional (optional) line 
items on the existing HIPAA transaction 
837–P and/or CMS Form 1500. We do 
not anticipate any new forms and no 
modifications to the existing transaction 
or form. We also do not anticipate 
changes to the 837–P or CMS Form 1500 
for CY 2009. 

Because this is a voluntary program, 
it is impossible to estimate with any 
degree of accuracy how many eligible 
professionals will opt to participate in 
the PQRI in CY 2009. Moreover, the 
time needed for an eligible professional 
to review the quality measures and 
other information, select measures 
applicable to his or her patients and the 
services he or she furnishes to them, 
and incorporate the use of quality data 
codes into the office work flows is 
expected to vary along with the number 
of measures that are potentially 
applicable to a given professional’s 
practice. 

We estimate that the additional time 
required to put quality data codes on 
each claim is not a material increment 
to the time required to code the claim 
for payment. The total estimated annual 
burden for this requirement will also 
vary along with the volume of claims on 
which quality data is reported. 

For registry-based reporting, there 
would be no additional burden for 
eligible professionals to report data to a 
registry as eligible professionals are not 
required to report data to registries to 
participate in the PQRI and more than 
likely would already be reporting data 
to the registry. Little, if any, additional 
data would need to be reported to the 
registry for purposes of participation in 
the 2009 PQRI. However, eligible 
professionals would need to authorize 
or instruct the registry to submit quality 
measures results and numerator and 
denominator data on quality measures 
to CMS on their behalf. We estimate that 
the time and effort associated with this 
would be approximately 5 minutes for 
each eligible professional that wishes to 
authorize or instruct the registry to 
submit quality measures results and 
numerator and denominator data on 
quality measures to CMS on their 
behalf. 

Similarly, registries are not required 
to participate in this voluntary 
initiative. Registries interested in 
submitting quality measures results and 
numerator and denominator data on 
quality measures to CMS on their 
participants’ behalf would need to 
complete a self-nomination process in 
order to be considered ‘‘qualified’’ to 
submit on behalf of eligible 
professionals. 

The burden associated with the 
registry-based submission requirements 
of this voluntary reporting initiative is 
the time and effort associated with the 
registry calculating quality measure 
results from the data submitted to the 
registry by its participants and 
submitting the quality measures results 
and numerator and denominator data on 
quality measures to CMS on behalf of 
their participants. The time needed for 
a registry to review the quality measures 
and other information, calculate the 
measures results, and submit the 
measures results and numerator and 
denominator data on the quality 
measures on their participants behalf is 
expected to vary along with the number 
of eligible professionals reporting data 
to the registry and the number of 
applicable measures. However, we 
believe that registries already perform 
many of these activities for their 
participants. The number of measures 
that the registry intends to report to 
CMS and how similar the registry’s 
measures are to CMS’ PQRI measures 
will determine the time burden to the 
registry. 

For EHR-based submission, the 
eligible professional must review the 
quality measures on which we will be 
accepting PQRI data extracted from 
EHRs, select the appropriate quality 
measures, extract the necessary clinical 
data from his or her EHR, and submit 
the necessary data to the CMS- 
designated clinical warehouse. Because 
this manner of reporting quality data to 
CMS is new to PQRI for 2009 and 
participation in this reporting initiative 
is voluntary, it is impossible to estimate 
with any degree of accuracy how many 
eligible professionals will opt to 
participate in the PQRI through the EHR 
mechanism in CY 2009. Similar to the 
burden associated with claims-based 
reporting of quality data, the time 
needed for an eligible professional to 
review the quality measures and other 
information, select measures applicable 
to his or her patients and the services he 
or she furnishes to them, is expected to 
vary along with the number of measures 
that are potentially applicable to a given 
professional’s practice. Once the EHR is 
programmed by the vendor to allow data 
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submission to CMS, the burden to the 
eligible professional should be minimal. 

If you comment on these information 
collection and recordkeeping 
requirements, please do either of the 
following: 

1. Submit your comments 
electronically as specified in the 
ADDRESSES section of this proposed rule; 
or 

2. Mail copies to the address specified 
in the ADDRESSES section of this 
proposed rule and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 10235, New Executive Office 
Building, Washington, DC 20503, Attn: 
CMS Desk Officer, [CMS–1403–P], Fax 
(202) 395–6974. 

V. Response to Comments 
Because of the large number of public 

comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 

VI. Regulatory Impact Analysis 
[If you choose to comment on issues 

in this section, please include the 
caption ‘‘IMPACT’’ at the beginning of 
your comments.] 

We have examined the impact of this 
rule as required by Executive Order 
12866 on regulatory planning and 
review (September 30, 1993, as further 
amended), the Regulatory Flexibility 
Act (RFA) (September 19, 1980 Pub. L. 
96–354), section 1102(b) of the Social 
Security Act, section 202 of the 
Unfunded Mandates Reform Act of 1995 
(March 22, 1995; Pub. L. 104–4), 
Executive Order 13132 on Federalism 
(August 4, 1999), and the Congressional 
Review Act (5 U.S.C. 804(2)). 

Executive Order 12866 (as amended 
by Executive Order 13258 and 13422), 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any one year). 
As indicated in more detail below in 
this regulatory impact analysis, we 
estimate that the PFS provisions 
included in this proposed rule will 

redistribute more than $100 million in 
1 year. We estimate that this rulemaking 
is ‘‘economically significant’’ as 
measured by the $100 million threshold, 
and hence also a major rule under the 
Congressional Review Act. Accordingly, 
we have prepared a RIA that to the best 
of our ability presents the costs and 
benefits of the rulemaking. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses and other small entities, if a 
rule has a significant impact on a 
substantial number of small entities. For 
purposes of the RFA, we estimate that 
most hospitals and most other providers 
are small entities as that term is used in 
the RFA (including small businesses, 
nonprofit organizations, and small 
governmental jurisdictions). Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6.5 million to $31.5 million in any 
1 year (for further information, see the 
Small Business Administration’s 
regulation at 70 FR 72577, December 6, 
2005.) Individuals and States are not 
included in the definition of a small 
entity. The RFA requires that we 
analyze regulatory options for small 
businesses and other entities. We 
prepare a regulatory flexibility analysis 
unless we certify that a rule would not 
have a significant economic impact on 
a substantial number of small entities. 
The analysis must include a justification 
concerning the reason action is being 
taken, the kinds and number of small 
entities the rule affects, and an 
explanation of any meaningful options 
that achieve the objectives with less 
significant adverse economic impact on 
the small entities. 

For purposes of the RFA, physicians, 
NPPs, and suppliers including IDTFs 
are considered small businesses if they 
generate revenues of $6.5 million or 
less. Approximately 95 percent of 
physicians are considered to be small 
entities. There are about 980,000 
physicians, other practitioners, and 
medical suppliers that receive Medicare 
payment under the PFS. 

The CAP provides alternatives to 
physicians who do not wish to purchase 
drugs directly or collect coinsurance. 
The impact of the CAP provisions on an 
individual physician is dependent on 
whether the drugs they provide to 
Medicare beneficiaries are included in 
the list of CAP drugs and whether the 
physician chooses to obtain drugs 
administered to Medicare beneficiaries 
through the CAP. The proposed CAP 
provisions in this proposed rule will 
also have a potential impact on entities 
that are involved in the dispensing or 
distribution of drugs, plan to become 

approved CAP vendors, or are approved 
CAP vendors. 

For purposes of the RFA, 
approximately 80 percent of clinical 
diagnostic laboratories are considered 
small businesses according to the Small 
Business Administration’s size 
standards. These are posted on the 
following Web site: http://sba.gov/idc/ 
groups/public/documents/ 
sba_homepage/serv_sstd_tablepdf.pdf . 

In addition, most ESRD facilities are 
considered small entities for purposes of 
the RFA, either based on nonprofit 
status or by having revenues of $6.5 
million to $31.5 million or less in any 
year. We consider a substantial number 
of entities to be affected if the proposed 
rule is estimated to impact more than 5 
percent of the total number of small 
entities. Based on our analysis of the 
926 nonprofit ESRD facilities 
considered small entities in accordance 
with the above definitions, we estimate 
that the combined impact of the 
proposed changes to payment for renal 
dialysis services included in this 
proposed rule would have a 0.2 percent 
increase in overall payments relative to 
current overall payments. The majority 
of small entities would experience 
impacts of less than 3 percent of total 
revenues. We note that although the 
overall effect of the wage index changes 
is budget neutral, there are increases 
and decreases based on the location of 
individual facilities. The analysis and 
discussion provided in this section, as 
well as elsewhere in this proposed rule, 
complies with the RFA requirements. 

For the e-prescribing provisions, 
physician practices and independent 
pharmacies are considered small 
entities. 

Because we acknowledge that many of 
the affected entities are small entities, 
the analysis discussed throughout the 
preamble of this proposed rule 
constitutes our initial regulatory 
flexibility analysis for the remaining 
provisions. Therefore, we are soliciting 
comments on our estimates and analysis 
of the impact of this proposed rule on 
those small entities. 

Section 1102(b) of the Act requires us 
to prepare a regulatory impact analysis 
if a rule may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. This 
analysis must conform to the provisions 
of section 603 of the RFA. For purposes 
of section 1102(b) of the Act, we define 
a small rural hospital as a hospital that 
is located outside a metropolitan 
statistical area and has fewer than 100 
beds. We have determined that this 
proposed rule would have minimal 
impact on small hospitals located in 
rural areas. Of the 196 hospital-based 
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ESRD facilities located in rural areas, 
only 40 are affiliated with hospitals 
with fewer than 100 beds. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
also requires that agencies assess 
anticipated costs and benefits before 
issuing any rule whose mandates 
require spending in any 1 year of $100 
million in 1995 dollars, updated 
annually for inflation. In 2008, that 
threshold is approximately $130 
million. This proposed rule will not 
mandate any requirements for State, 
local, or tribal governments. Medicare 
beneficiaries are considered to be part of 
the private sector for this purpose. A 
discussion concerning the impact of this 
rule on beneficiaries is found later in 
this section. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
The e-prescribing portions of this 
proposed rule present a potential 
Federalism implication. No State 
categorically bars e-prescribing, but the 
scope and substance of State laws varies 
widely among the States. In recent 
years, many States have more actively 
legislated in this area. Should a State 
law be contrary to the Part D e- 
prescribing standards, or should it 
restrict the ability to carry out the 
Medicare Part D e-prescribing program, 
the MMA provides for preemption of 
that State law at section 1860D–4(e)(5) 
of the Act. It provides: 

(5) Relation to State Laws. The standards 
promulgated under the subsection shall 
supersede any State law or regulation that— 

(A) Is contrary to the standards or restricts 
the ability to carry out this part; and 

(B) Pertains to the electronic transmission 
of medication history and of information on 
eligibility, benefits, and prescriptions with 
respect to covered part D drugs under this 
part. 

For the reasons given above, we have 
determined that States would not incur 
any direct costs as a result of this 
proposed rule. However, as mandated 
by section 1860D–4(e) of the Act, and 
under Executive Order 13132, we are 
required to minimize the extent of 
preemption, consistent with achieving 

the objectives of the Federal statute, and 
to meet certain other conditions. We 
believe that, taken as a whole, this 
proposed rule would meet these 
requirements. 

We have prepared the following 
analysis, which, together with the 
information provided in the rest of this 
preamble, meets all assessment 
requirements. The analysis explains the 
rationale for and purposes of this 
proposed rule; details the costs and 
benefits of the rule; analyzes 
alternatives; and presents the measures 
we propose to use to minimize the 
burden on small entities. As indicated 
elsewhere in this proposed rule, we 
propose a variety of changes to our 
regulations, payments, or payment 
policies to ensure that our payment 
systems reflect changes in medical 
practice and the relative value of 
services. We provide information for 
each of the policy changes in the 
relevant sections of this proposed rule. 
We are unaware of any relevant Federal 
rules that duplicate, overlap or conflict 
with this proposed rule. The relevant 
sections of this proposed rule contain a 
description of significant alternatives if 
applicable. 

A. RVU Impacts 

1. Resource-Based Work and PE RVUs 

Section 1848(c)(2)(B)(ii) of the Act 
requires that increases or decreases in 
RVUs may not cause the amount of 
expenditures for the year to differ by 
more than $20 million from what 
expenditures would have been in the 
absence of these changes. If this 
threshold is exceeded, we make 
adjustments to preserve budget 
neutrality (BN). In the CY 2007 PFS 
final rule with comment period, the $4 
billion impact of changes in work RVUs 
resulting from the 5-Year Review 
required that a BN adjustment be made. 

As stated in the CY 2007 PFS final 
rule with comment period, the work 
adjustor for 2008, was approximately 
0.8806. Since there are no additional 
work RVU changes associated with the 
5-Year Review of work RVUs, the work 
adjustor will remain at 0.8806. Table 27 
shows the specialty-level impact of the 
work and PE RVU changes. This rule 
proposes the PE RVUs for CY 2009 
which is the third year of a four-year 
transition to fully implemented resource 

based PE RVUs. There are no changes in 
work RVUs proposed in this rule. The 
process for changes in work RVUs is to 
publish these changes as interim final in 
the final rule with comment published 
later in the year. 

Our estimates of changes in Medicare 
revenues for PFS services compare 
payment rates for CY 2008 with 
proposed payment rates for CY 2009 
using CY 2007 Medicare utilization for 
all years. We are using CY 2007 
Medicare claims processed and paid 
through March 30, 2008, that we 
estimate are 98 percent complete. To the 
extent that there are year-to-year 
changes in the volume and mix of 
services provided by physicians, the 
actual impact on total Medicare 
revenues will be different than those 
shown in Table 27. The payment 
impacts reflect averages for each 
specialty based on Medicare utilization. 
The payment impact for an individual 
physician would be different from the 
average, based on the mix of services the 
physician provides. The average change 
in total revenues would be less than the 
impact displayed here because 
physicians furnish services to both 
Medicare and non-Medicare patients 
and specialties may receive substantial 
Medicare revenues for services that are 
not paid under the PFS. For instance, 
independent laboratories receive 
approximately 80 percent of their 
Medicare revenues from clinical 
laboratory services that are not paid 
under the PFS. 

Table 27 shows only the payment 
impact on PFS services. The following 
is an explanation of the information 
presented in Table 27. 

• Specialty: The physician specialty 
or type of practitioner/supplier. 

• Allowed Charges: Allowed charges 
are the Medicare Fee Schedule amounts 
for covered services and include 
coinsurance and deductibles (which are 
the financial responsibility of the 
beneficiary). These amounts have been 
summed across all services provided by 
physicians, practitioners, or suppliers 
within a specialty to arrive at the total 
allowed charges for the specialty. 

• Impact of PE RVU changes. The 
impact is shown for both 2009, which 
is the third year of the 4-year transition 
using the new methodology, and the 
fully implemented 2010 PE RVUs. 
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TABLE 27.—TOTAL ALLOWED CHARGE IMPACT FOR PRACTICE EXPENSE RVU CHANGES 

Specialty Allowed 
charges (mil) 

Impact of PE RVU changes 

2009 (PE 
trans. year 3) 

(percent) 

2010 (PE full 
implement.) 

(percent) 

1 TOTAL .................................................................................................................................... $68,076 0 0 
2 ALLERGY/IMMUNOLOGY ..................................................................................................... 157 1 2 
3 ANESTHESIOLOGY .............................................................................................................. 1,579 ¥1 ¥2 
4 CARDIAC SURGERY ............................................................................................................ 327 ¥1 ¥1 
5 CARDIOLOGY ....................................................................................................................... 6,535 ¥1 ¥2 
6 COLON AND RECTAL SURGERY ....................................................................................... 112 1 2 
7 CRITICAL CARE .................................................................................................................... 181 0 ¥1 
8 DERMATOLOGY ................................................................................................................... 2,159 3 5 
9 EMERGENCY MEDICINE ..................................................................................................... 1,962 0 0 
10 ENDOCRINOLOGY ............................................................................................................. 317 0 0 
11 FAMILY PRACTICE ............................................................................................................. 4,396 0 1 
12 GASTROENTEROLOGY ..................................................................................................... 1,545 1 3 
13 GENERAL PRACTICE ......................................................................................................... 692 0 0 
14 GENERAL SURGERY ......................................................................................................... 1,974 0 0 
15 GERIATRICS ....................................................................................................................... 142 0 0 
16 HAND SURGERY ................................................................................................................ 73 ¥1 ¥2 
17 HEMATOLOGY/ONCOLOGY .............................................................................................. 1,709 0 ¥1 
18 INFECTIOUS DISEASE ....................................................................................................... 455 1 1 
19 INTERNAL MEDICINE ......................................................................................................... 8,727 0 0 
20 INTERVENTIONAL RADIOLOGY ........................................................................................ 196 ¥1 ¥2 
21 NEPHROLOGY .................................................................................................................... 1,510 ¥1 ¥3 
22 NEUROLOGY ...................................................................................................................... 1,231 0 0 
23 NEUROSURGERY ............................................................................................................... 510 ¥1 ¥1 
24 NUCLEAR MEDICINE ......................................................................................................... 66 0 ¥1 
25 OBSTETRICS/GYNECOLOGY ............................................................................................ 520 0 0 
26 OPHTHALMOLOGY ............................................................................................................. 4,202 ¥1 ¥1 
27 ORTHOPEDIC SURGERY .................................................................................................. 2,877 0 ¥1 
28 OTOLARYNGOLOGY .......................................................................................................... 824 ¥1 ¥1 
29 PATHOLOGY ....................................................................................................................... 833 0 ¥1 
30 PEDIATRICS ........................................................................................................................ 59 0 1 
31 PHYSICAL MEDICINE ......................................................................................................... 697 ¥1 ¥1 
32 PLASTIC SURGERY ........................................................................................................... 236 0 1 
33 PSYCHIATRY ...................................................................................................................... 927 1 1 
34 PULMONARY DISEASE ...................................................................................................... 1,496 0 1 
35 RADIATION ONCOLOGY .................................................................................................... 1,591 ¥1 ¥1 
36 RADIOLOGY ........................................................................................................................ 4,697 0 1 
37 RHEUMATOLOGY ............................................................................................................... 439 0 ¥1 
38 THORACIC SURGERY ........................................................................................................ 353 ¥1 ¥1 
39 UROLOGY ........................................................................................................................... 1,804 0 0 
40 VASCULAR SURGERY ....................................................................................................... 575 0 0 
41 AUDIOLOGIST ..................................................................................................................... 28 ¥10 ¥20 
42 CHIROPRACTOR ................................................................................................................ 620 ¥1 ¥2 
43 CLINICAL PSYCHOLOGIST ................................................................................................ 456 ¥2 ¥4 
44 CLINICAL SOCIAL WORKER ............................................................................................. 301 ¥2 ¥3 
45 NURSE ANESTHETIST ....................................................................................................... 670 0 0 
46 NURSE PRACTITIONER ..................................................................................................... 781 0 1 
47 OPTOMETRY ....................................................................................................................... 719 0 0 
48 ORAL/MAXILLOFACIAL SURGERY ................................................................................... 31 1 3 
49 PHYSICAL/OCCUPATIONAL THERAPY ............................................................................ 1,458 1 3 
50 PHYSICIAN ASSISTANT ..................................................................................................... 580 0 1 
51 PODIATRY ........................................................................................................................... 1,433 2 4 
52 DIAGNOSTIC TESTING FACILITY ..................................................................................... 1,029 ¥1 ¥1 
53 INDEPENDENT LABORATORY .......................................................................................... 754 5 11 
54 PORTABLE X-RAY SUPPLIER ........................................................................................... 51 2 5 

*Components may not sum to total due to rounding. 

2. Adjustments for Payments for 
Imaging Services 

Section 5102 of the Deficit Reduction 
Act of 2005 (Pub. L. 109–171) (DRA) 
exempts the estimated savings from the 
application of the OPPS-based payment 
limitation on the TC for PFS imaging 
services from the PFS BN requirement. 
We estimate that the combined impact 

of the current BN exemptions instituted 
by section 5102 of the DRA, the 
proposed addition of 10 services and the 
removal of 1 deleted service from the 
list of services subject to the MPPR for 
diagnostic imaging services, and the 
proposed payment revisions to OPPS 
payment amounts (which serve as a cap 
on the TCs under the PFS) would result 

in no measurable changes in the 
specialty specific impacts for 2009. In 
addition, while the MPPR was 
implemented administratively, section 
5102 of the Deficit Reduction Act of 
2005 subsequently provided for the 
exemption of reduced expenditures 
resulting from this policy from the 
statutory BN requirement. We would 
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exempt from budget neutrality the 
reduced expenditures resulting from the 
additional 10 services proposed to be 
added and the 1 service proposed to be 
removed from the list of services subject 
to the MPPR list. See Table 3 in Section 
E.2. of this proposed rule for a listing of 
those services which are being added 
and removed from the list of services 
subject to the MPPR. 

3. Combined Impact 
Table 28 shows the specialty-level 

impact of the proposed work and PE 
RVU changes, and our most recent 
estimate (¥5.4 percent) of the CY 2009 
Medicare PFS update. 

As indicated in Table 28, our 
estimates of changes in Medicare 
revenues for PFS services compare 
payment rates for CY 2008 with 
proposed payment rates for CY 2009 
using CY 2007 Medicare utilization 
crosswalked to 2008 services. To the 
extent that there are year-to-year 

changes in the volume and mix of 
services provided by physicians, the 
actual impact on total Medicare 
revenues will be different than those 
shown in Table 28. The payment 
impacts reflect averages for each 
specialty based on Medicare utilization. 
The payment impact for an individual 
physician would be different from the 
average, based on the mix of services the 
physician provides. 

Table 28 shows only the payment 
impact on PFS services. The following 
is an explanation of the information 
represented in Table 28. 

• Specialty: The physician specialty 
or type of practitioner/supplier. 

• Allowed Charges: Allowed charges 
are the Medicare Fee Schedule amounts 
for covered services and include 
copayments and deductibles (which are 
the financial responsibility of the 
beneficiary). These amounts have been 
summed across all services provided by 

physicians, practitioners, or suppliers 
with a specialty to arrive at the total 
allowed charges for the specialty. 

• Impact of the 2009 Work RVU 
(including the proposed addition of 10 
services and deletion of 1 service from 
the list of services subject to the 
multiple procedure payment reduction 
for diagnostic imaging services)and PE 
RVU proposed changes using the 
methodology finalized in the CY 2007 
PFS final rule with comment period and 
the revised data sources discussed in 
this proposed rule. 

• CY 2009 Update: The percentage 
decrease in allowed charges attributed 
to the estimated CY 2009 PFS 
conversion factor update (¥5.4 
percent). 

• Combined impact with CY 2009 
update: The CY 2009 percentage 
decrease in allowed charges attributed 
to the impact of the work and PE RVU 
changes and the CY 2009 update. 

TABLE 28.—COMBINED CY 2009 MEDICARE PHYSICIAN FEE SCHEDULE TOTAL ALLOWED CHARGE IMPACT 

Specialty 
Allowed 
charges 

(mil) 

Impact of 
work and 
PE RVU 
changes* 
(percent) 

2009 Up-
date (Cur. 

Law)** 
(percent) 

Combined 
impact with 

CY 2009 
update*** 
(percent) 

1. TOTAL ......................................................................................................................... $68,076 0 ¥5 ¥5 
2. ALLERGY/IMMUNOLOGY .......................................................................................... 157 1 ¥5 ¥4 
3. ANESTHESIOLOGY .................................................................................................... 1,579 ¥1 ¥5 ¥6 
4. CARDIAC SURGERY .................................................................................................. 327 ¥1 ¥5 ¥6 
5. CARDIOLOGY ............................................................................................................. 6,535 ¥1 ¥5 ¥7 
6. COLON AND RECTAL SURGERY ............................................................................. 112 1 ¥5 ¥5 
7. CRITICAL CARE ......................................................................................................... 181 0 ¥5 ¥6 
8. DERMATOLOGY ......................................................................................................... 2,159 3 ¥5 ¥3 
9. EMERGENCY MEDICINE ........................................................................................... 1,962 0 ¥5 ¥6 
10. ENDOCRINOLOGY ................................................................................................... 317 0 ¥5 ¥5 
11. FAMILY PRACTICE .................................................................................................. 4,396 0 ¥5 ¥5 
12. GASTROENTEROLOGY ........................................................................................... 1,545 1 ¥5 ¥4 
13. GENERAL PRACTICE .............................................................................................. 692 0 ¥5 ¥5 
14. GENERAL SURGERY ............................................................................................... 1,974 0 ¥5 ¥5 
15. GERIATRICS ............................................................................................................. 142 0 ¥5 ¥5 
16. HAND SURGERY ...................................................................................................... 73 ¥1 ¥5 ¥6 
17. HEMATOLOGY/ONCOLOGY .................................................................................... 1,709 0 ¥5 ¥6 
18. INFECTIOUS DISEASE ............................................................................................ 455 1 ¥5 ¥5 
19. INTERNAL MEDICINE .............................................................................................. 8,727 0 ¥5 ¥5 
20. INTERVENTIONAL RADIOLOGY ............................................................................. 196 ¥1 ¥5 ¥6 
21. NEPHROLOGY ......................................................................................................... 1,510 ¥1 ¥5 ¥7 
22. NEUROLOGY ............................................................................................................ 1,231 0 ¥5 ¥6 
23. NEUROSURGERY .................................................................................................... 510 ¥1 ¥5 ¥6 
24. NUCLEAR MEDICINE ............................................................................................... 66 0 ¥5 ¥6 
25. OBSTETRICS/GYNECOLOGY ................................................................................. 520 0 ¥5 ¥6 
26. OPHTHALMOLOGY .................................................................................................. 4,202 ¥1 ¥5 ¥6 
27. ORTHOPEDIC SURGERY ........................................................................................ 2,877 0 ¥5 ¥6 
28. OTOLARYNGOLOGY ............................................................................................... 824 ¥1 ¥5 ¥6 
29. PATHOLOGY ............................................................................................................ 833 0 ¥5 ¥6 
30. PEDIATRICS ............................................................................................................. 59 0 ¥5 ¥5 
31. PHYSICAL MEDICINE .............................................................................................. 697 ¥1 ¥5 ¥6 
32. PLASTIC SURGERY ................................................................................................. 236 0 ¥5 ¥5 
33. PSYCHIATRY ............................................................................................................ 927 1 ¥5 ¥5 
34. PULMONARY DISEASE ........................................................................................... 1,496 0 ¥5 ¥5 
35. RADIATION ONCOLOGY ......................................................................................... 1,591 ¥1 ¥5 ¥6 
36. RADIOLOGY ............................................................................................................. 4,697 0 ¥5 ¥5 
37. RHEUMATOLOGY .................................................................................................... 439 0 ¥5 ¥6 
38. THORACIC SURGERY ............................................................................................. 353 ¥1 ¥5 ¥6 
39. UROLOGY ................................................................................................................. 1,804 0 ¥5 ¥5 
40. VASCULAR SURGERY ............................................................................................ 575 0 ¥5 ¥5 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00096 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38597 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

TABLE 28.—COMBINED CY 2009 MEDICARE PHYSICIAN FEE SCHEDULE TOTAL ALLOWED CHARGE IMPACT—Continued 

Specialty 
Allowed 
charges 

(mil) 

Impact of 
work and 
PE RVU 
changes* 
(percent) 

2009 Up-
date (Cur. 

Law)** 
(percent) 

Combined 
impact with 

CY 2009 
update*** 
(percent) 

41. AUDIOLOGIST .......................................................................................................... 28 ¥10 ¥5 ¥16 
42. CHIROPRACTOR ...................................................................................................... 620 ¥1 ¥5 ¥6 
43. CLINICAL PSYCHOLOGIST ..................................................................................... 456 ¥2 ¥5 ¥7 
44. CLINICAL SOCIAL WORKER ................................................................................... 301 ¥2 ¥5 ¥7 
45. NURSE ANESTHETIST ............................................................................................ 670 0 ¥5 ¥6 
46. NURSE PRACTITIONER .......................................................................................... 781 0 ¥5 ¥5 
47. OPTOMETRY ............................................................................................................ 719 0 ¥5 ¥6 
48. ORAL/MAXILLOFACIAL SURGERY ......................................................................... 31 1 ¥5 ¥4 
49. PHYSICAL/OCCUPATIONAL THERAPY ................................................................. 1,458 1 ¥5 ¥4 
50. PHYSICIAN ASSISTANT .......................................................................................... 580 0 ¥5 ¥5 
51. PODIATRY ................................................................................................................ 1,433 2 ¥5 ¥4 
52. DIAGNOSTIC TESTING FACILITY ........................................................................... 1,029 ¥1 ¥5 ¥6 
53. INDEPENDENT LABORATORY ............................................................................... 754 5 ¥5 0 
54. PORTABLE X¥RAY SUPPLIER .............................................................................. 51 2 ¥5 ¥3 

*PE changes are CY 2009 third year transition changes. For fully implemented CY 2010 PE changes see Table 27. 
**Under current law, the payment rates will decrease by ¥10.6 on July 1, 2008, in addition to the ¥5.4 CY 2009 update. 
***Components may not sum to total due to rounding. Impacts as of May 20, 2008. 

Table 29 shows the estimated impact 
on total payments for selected high- 
volume procedures of all of the changes 
discussed previously. We selected these 

procedures because they are the most 
commonly provided by a broad 
spectrum of physician specialties. There 
are separate columns that show the 

change in the facility rates and the 
nonfacility rates. For an explanation of 
facility and nonfacility PE refer to 
Addendum A of this proposed rule. 

TABLE 29.—IMPACT OF PROPOSED RULE AND ESTIMATED PHYSICIAN UPDATE ON PROPOSED 2009 PAYMENT FOR 
SELECTED PROCEDURES 

CPT 1/HCPCS MOD Description 

Facility Nonfacility 

2008 2 Proposed 3 
2009 

Percent 
change 2008 2 Proposed 3 

2009 
Percent 
change 

11721 ..................... ........ Debride nail, 6 or more ... $24.53 $22.88 ¥7 $35.43 $34.48 ¥3 
17000 ..................... ........ Destruct premalg lesion .. 41.56 40.93 ¥2 60.30 60.59 0 
27130 ..................... ........ Total hip arthroplasty ...... 1,195.11 1,118.97 ¥6 NA NA NA 
27244 ..................... ........ Treat thigh fracture .......... 963.45 898.53 ¥7 NA NA NA 
27447 ..................... ........ Total knee arthroplasty ... 1,283.69 1,198.90 ¥7 NA NA NA 
33533 ..................... ........ CABG, arterial, single ..... 1,659.12 1,537.94 ¥7 NA NA NA 
35301 ..................... ........ Rechanneling of artery .... 934.83 870.17 ¥7 NA NA NA 
43239 ..................... ........ Upper GI endoscopy, bi-

opsy.
140.36 136.33 ¥3 294.35 282.00 ¥4 

66821 ..................... ........ After cataract laser sur-
gery.

223.15 210.45 ¥6 238.14 223.99 ¥6 

66984 ..................... ........ Cataract surg w/iol, 1 
stage.

560.08 525.00 ¥6 NA NA NA 

67210 ..................... ........ Treatment of retinal le-
sion.

488.20 460.22 ¥6 507.96 477.30 ¥6 

71010 ..................... ........ Chest x-ray ...................... NA NA NA 22.83 20.95 ¥8 
71010 ..................... 26 Chest x-ray ...................... 7.84 7.41 ¥5 7.84 7.41 ¥5 
77056 ..................... ........ Mammogram, both 

breasts.
NA NA NA 93.69 93.78 0 

77056 ..................... 26 Mammogram, both 
breasts.

37.48 36.10 ¥4 37.48 36.10 ¥4 

77057 ..................... ........ Mammogram, screening NA NA NA 73.93 70.58 ¥5 
77057 ..................... 26 Mammogram, screening 30.32 29.01 ¥4 30.32 29.01 ¥4 
77427 ..................... ........ Radiation tx manage-

ment, x5.
158.42 151.47 ¥4 158.42 151.47 ¥4 

78465 ..................... 26 Heart image (3d), multiple 66.43 64.78 ¥2 66.43 64.78 ¥2 
88305 ..................... 26 Tissue exam by patholo-

gist.
32.36 29.97 ¥7 32.36 29.97 ¥7 

90801 ..................... ........ Psy dx interview .............. 112.08 103.45 ¥8 131.50 126.98 ¥3 
90862 ..................... ........ Medication management 39.18 36.74 ¥6 46.67 46.09 ¥1 
90935 ..................... ........ Hemodialysis, one eval-

uation.
58.26 54.14 ¥7 NA NA NA 

92012 ..................... ........ Eye exam established pat 38.50 36.74 ¥5 62.69 59.30 ¥5 
92014 ..................... ........ Eye exam & treatment .... 59.28 56.40 ¥5 90.96 86.05 ¥5 
92980 ..................... ........ Insert intracoronary stent 721.22 699.36 ¥3 NA NA NA 
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TABLE 29.—IMPACT OF PROPOSED RULE AND ESTIMATED PHYSICIAN UPDATE ON PROPOSED 2009 PAYMENT FOR 
SELECTED PROCEDURES—Continued 

CPT 1/HCPCS MOD Description 

Facility Nonfacility 

2008 2 Proposed 3 
2009 

Percent 
change 2008 2 Proposed 3 

2009 
Percent 
change 

93000 ..................... ........ Electrocardiogram, com-
plete.

20.78 18.37 ¥12 20.78 18.37 ¥12 

93010 ..................... ........ Electrocardiogram report 7.50 7.41 ¥1 7.50 7.41 ¥1 
93015 ..................... ........ Cardiovascular stress test 93.01 89.27 ¥4 93.01 89.27 ¥4 
93307 ..................... 26 Echo exam of heart ......... 42.24 40.93 ¥3 42.24 40.93 ¥3 
93510 ..................... 26 Left heart catheterization 215.65 204.97 ¥5 215.65 204.97 ¥5 
98941 ..................... ........ Chiropractic manipulation 25.55 24.17 ¥5 29.64 27.72 ¥6 
99203 ..................... ........ Office/outpatient visit, 

new.
58.60 55.11 ¥6 81.42 77.03 ¥5 

99213 ..................... ........ Office/outpatient visit, est 37.48 35.77 ¥5 53.49 51.24 ¥4 
99214 ..................... ........ Office/outpatient visit, est 58.60 55.76 ¥5 80.40 77.03 ¥4 
99222 ..................... ........ Initial hospital care .......... 104.59 98.94 ¥5 NA NA NA 
99223 ..................... ........ Initial hospital care .......... 153.65 145.67 ¥5 NA NA NA 
99231 ..................... ........ Subsequent hospital care 31.68 30.29 ¥4 NA NA NA 
99232 ..................... ........ Subsequent hospital care 56.55 53.82 ¥5 NA NA NA 
99233 ..................... ........ Subsequent hospital care 81.08 77.35 ¥5 NA NA NA 
99236 ..................... ........ Observ/hosp same date .. 179.20 167.91 ¥6 NA NA NA 
99239 ..................... ........ Hospital discharge day .... 83.13 78.32 ¥6 NA NA NA 
99243 ..................... ........ Office consultation ........... 83.13 78.96 ¥5 109.36 104.10 ¥5 
99244 ..................... ........ Office consultation ........... 130.14 124.40 ¥4 160.12 152.44 ¥5 
99253 ..................... ........ Inpatient consultation ...... 97.09 92.82 ¥4 NA NA NA 
99254 ..................... ........ Inpatient consultation ...... 140.02 134.39 ¥4 NA NA NA 
99283 ..................... ........ Emergency dept visit ....... 52.81 49.31 ¥7 NA NA NA 
99284 ..................... ........ Emergency dept visit ....... 97.44 92.17 ¥5 NA NA NA 
99291 ..................... ........ Critical care, first hour ..... 182.61 171.13 ¥6 224.51 209.81 ¥7 
99292 ..................... ........ Critical care, add’l 30 min 91.64 85.73 ¥6 100.16 93.46 ¥7 
99348 ..................... ........ Home visit, est patient .... NA NA NA 68.14 64.46 ¥5 
99350 ..................... ........ Home visit, est patient .... NA NA NA 139.34 130.53 ¥6 
G0008 .................... ........ Admin influenza virus vac NA NA NA 18.40 18.37 0 
G0317 .................... ........ ESRD related svs 4+mo 

20+yrs.
245.63 227.21 ¥7 245.63 227.21 ¥7 

1 CPT codes and descriptions are copyright 2008 American Medical Association. All Rights Reserved. Applicable FARS/DFARS apply. 
2 Based on CF of 34.0682 published in the CY 2008 PFS Final rule with comment period (72 FR 66222). Used for PFS payment for services 

beginning July 1, 2008 through December 31, 2008. 
3 Based upon proposed ¥5.4 percent reduction in Conversion Factor. 

B. Telehealth 

In section II.D. of this proposed rule, 
we are proposing to create HCPCS codes 
specific to the telehealth delivery of 
follow up inpatient consultations. The 
new HCPCS codes will be limited to the 
range of services included in the scope 
of deleted CPT codes previously 
approved for telehealth, with the 
descriptions modified to limit the use of 
such services for telehealth. Utilization 
of these codes would allow us to 
provide payment for follow-up inpatient 
telehealth consultations, as well as 
enable us to monitor whether the codes 
are used appropriately. 

The total annual Medicare payment 
amount for telehealth services 
(including the originating site facility 
fee) is approximately $2 million. 
Previous additions to the list of 
Medicare telehealth services have not 
resulted in a significant increase in 
Medicare program expenditures. While 
we believe that the addition of follow- 
up inpatient telehealth consultation 
services to the approved telehealth 

service list will enable more 
beneficiaries to access to these services, 
we do not anticipate that this proposed 
change will have a significant budgetary 
impact on the Medicare program. 

C. Payment for Covered Outpatient 
Drugs and Biologicals 

1. ASP Issues 

The proposed changes discussed in 
section II.F.1. of this proposed rule with 
respect to payment for covered 
outpatient drugs and biologicals, are 
estimated to have no impact on 
Medicare expenditures. 

2. CAP Issues 

This proposed rule contains proposals 
and seeks comment on certain aspects of 
the CAP, specifically the annual CAP 
payment amount update mechanism, 
the definition of a CAP physician, 
easing the restriction on physician 
transport of CAP drugs between practice 
locations, and the dispute resolution 
process. Several of these minor 
refinements may improve compliance, 

promote program flexibility, improve 
the quality and potentially the number 
of services for participating CAP 
physicians, and increase available 
choices for participating CAP 
physicians. We anticipate that these 
changes associated with the CAP will 
not result in significant additional cost 
savings or increases relative to the ASP 
payment system. 

D. Application of the HPSA Bonus 
Payment 

As discussed in section II.G. of this 
proposed rule, there are no program cost 
savings or increased expenditures 
associated with this change; however, 
we expect that the regulation will 
increase the number of physicians who 
receive the bonus automatically, while 
decreasing the number of physicians 
required to use modifier in order to 
receive the payment. It will also provide 
assurance to physicians and eligible 
recipients, for example health care 
facilities that bill under the CAH II 
method, in qualified areas that they will 
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receive the HPSA bonus payment 
throughout the calendar year. 

F. Provisions Related to Payment for 
Renal Dialysis Services Furnished by 
End-Stage Renal Disease (ESRD) 
Facilities 

The ESRD-related provisions in this 
proposed rule are discussed in section 
II.H. of this proposed rule. To 
understand the impact of the proposed 
changes affecting payments to different 
categories of ESRD facilities, it is 
necessary to compare estimated 
payments under the current year (CY 
2008 payments) to estimated payments 
under the revisions to the composite 
rate payment system (CY 2009 
payments) as discussed in section II.H. 
of this proposed rule. To estimate the 
impact among various classes of ESRD 
facilities, it is imperative that the 
estimates of current payments and 
proposed payments contain similar 
inputs. Therefore, we simulated 
payments only for those ESRD facilities 
that we are able to calculate both 
current 2008 payments and proposed 
2009 payments. 

ESRD providers were grouped into the 
categories based on characteristics 
provided in the Online Survey and 
Certification and Reporting (OSCAR) 
file and the most recent cost report data 
from the Healthcare Cost Report 
Information System (HCRIS). We also 
used the December 2007 update of CY 
2007 National Claims History file as a 
basis for Medicare dialysis treatments 
and separately billable drugs and 
biologicals. While the December 2007 
update of the 2007 claims is not 
complete, we wanted to use the most 
recent data available, and plan to use an 
updated version of the 2007 claims file 
for the final rule. Due to data 
limitations, we are unable to estimate 
current and proposed payments for 80 

of the 4866 ESRD facilities that bill for 
ESRD dialysis treatments. 

Table 30 shows the impact of this 
year’s proposed changes to CY 2009 
payments to hospital-based and 
independent ESRD facilities. The first 
column of Table 30 identifies the type 
of ESRD provider, the second column 
indicates the number of ESRD facilities 
for each type, and the third column 
indicates the number of dialysis 
treatments. 

The fourth column shows the effect of 
the proposed change to the wage index 
floor as it affects the composite rate 
payments to ESRD facilities for CY 
2009. The fourth column compares 
aggregate ESRD wage adjusted 
composite rate payments in the fourth 
year of the transition (CY 2009) using 
the CY 2009 wage index with a 0.75 
floor compared to aggregate ESRD wage 
adjusted composite rate payments in the 
fourth year of the transition (CY 2009) 
using the CY 2009 wage index with a 
0.70 floor. Note that the fourth column 
only includes the effect of the proposed 
change to the wage index floor and does 
not include the effects of other wage 
index changes, such as, moving from the 
third to fourth year of the transition and 
updated wage index values from CY 
2008 to CY 2009. 

The fifth column shows the effect of 
all proposed changes to the ESRD wage 
index for CY 2009 as it affects the 
composite rate payments to ESRD 
facilities. It is inclusive of the changes 
in the fourth column. The fifth column 
compares aggregate ESRD wage adjusted 
composite rate payments in the fourth 
year of the transition (CY 2009) to 
aggregate ESRD wage adjusted 
composite rate payments in the third 
year of the transition (CY 2008). In the 
fourth year of the transition (CY 2009), 
ESRD facilities receive 100 percent of 
the CBSA wage adjusted composite rate 

and 0 percent of the MSA wage adjusted 
composite rate. In the third year of the 
transition, ESRD facilities receive 75 
percent of the CBSA wage adjusted 
composite rate and 25 percent of the 
MSA wage adjusted composite rate. The 
overall effect to all ESRD providers in 
aggregate is zero because the proposed 
CY 2009 ESRD wage index has been 
multiplied by a BN adjustment factor to 
comply with the statutory requirement 
that any wage index revisions be done 
in a manner that results in the same 
aggregate amount of expenditures as 
would have been made without any 
changes in the wage index. 

The sixth column shows the overall 
effect of the proposed changes in 
composite rate payments to ESRD 
providers. The overall effect is 
measured as the difference between the 
proposed CY 2009 payment with all 
changes as proposed in this rule and 
current CY 2008 payment. This payment 
amount is computed by multiplying the 
wage adjusted composite rate with the 
drug add-on for each provider times the 
number of dialysis treatments from the 
CY 2007 claims. The CY 2009 proposed 
payment is the transition year 4 wage- 
adjusted composite rate for each 
provider (with the 15.5 percent drug 
add-on) times dialysis treatments from 
CY 2007 claims. The CY 2008 current 
payment is the transition year 3 wage- 
adjusted composite rate for each 
provider (with the current 15.5 percent 
drug add-on) times dialysis treatments 
from CY 2007 claims. 

The overall impact to ESRD providers 
in aggregate is 0.0 percent. This zero 
update corresponds to the proposed 0.0 
percent update to the drug add-on. The 
variation shown in column 6 is due to 
variation in changes in the wage index 
(column 5). All provider types receive 
the same 0.0 percent increase to the 
drug add-on. 

TABLE 30.—IMPACT OF CY 2009 PROPOSED CHANGES IN PAYMENTS TO HOSPITAL-BASED AND INDEPENDENT ESRD 
FACILITIES 

[Percent change in composite rate payments to ESRD facilities (both program and beneficiaries)] 

Number of 
facilities 

Number of 
dialysis 

treatments 
(in millions) 

Effect of 
changes in 
floor only 1 

Effect of 
changes in 

wage index 2 

Overall 
effect 3 

All Providers ................................................................................... 4,786 32.7 0.0 0.0 0.0 
Independent ............................................................................ 4,231 29.4 0.0 0.0 0.0 
Hospital Based ........................................................................ 555 3.2 0.0 0.3 0.3 

By Facility Size: 
Less than 5000 treatments ..................................................... 1,941 5.7 0.0 ¥0.1 ¥0.1 
5000 to 9999 treatments ........................................................ 1,905 13.7 0.0 0.0 0.0 
Greater than 9999 treatments ................................................ 940 13.2 0.0 0.0 0.0 

Type of Ownership: 
Profit ........................................................................................ 3,860 26.8 0.0 ¥0.1 ¥0.1 
Nonprofit ................................................................................. 926 5.9 0.0 0.2 0.2 

By Geographic Location: 
Rural ....................................................................................... 1,298 6.8 0.0 ¥0.4 ¥0.4 
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TABLE 30.—IMPACT OF CY 2009 PROPOSED CHANGES IN PAYMENTS TO HOSPITAL-BASED AND INDEPENDENT ESRD 
FACILITIES—Continued 

[Percent change in composite rate payments to ESRD facilities (both program and beneficiaries)] 

Number of 
facilities 

Number of 
dialysis 

treatments 
(in millions) 

Effect of 
changes in 
floor only 1 

Effect of 
changes in 

wage index 2 

Overall 
effect 3 

Urban ...................................................................................... 3,488 25.8 0.0 0.1 0.1 
By Region: 

New England .......................................................................... 153 1.1 0.0 1.2 1.2 
Middle Atlantic ........................................................................ 556 4.1 0.0 0.1 0.1 
East North Central .................................................................. 756 5.2 0.0 ¥1.0 ¥1.0 
West North Central ................................................................. 362 1.8 0.0 0.0 0.0 
South Atlantic .......................................................................... 1090 7.5 0.0 ¥0.1 ¥0.1 
East South Central ................................................................. 375 2.5 0.0 ¥1.0 ¥1.0 
West South Central ................................................................ 664 4.7 0.0 ¥0.5 ¥0.5 
Mountain ................................................................................. 255 1.5 0.0 0.0 0.0 
Pacific ..................................................................................... 541 4.1 0.0 2.1 2.1 
Puerto Rico ............................................................................. 34 0.4 ¥3.1 ¥4.6 ¥4.6 

1 This column only shows the effect of the proposed wage index floor changes on ESRD providers for CY2009. Composite rate payments com-
puted using the CY2009 wage index with a 0.75 floor are compared to composite rate payments using the CY2009 wage index with a 0.70 floor. 

2 This column shows the overall effect of wage index changes on ESRD providers. Composite rate payments computed using the current wage 
index are compared to composite rate payments using the CY2009 wage index changes. 

3 This column shows the percent change between CY2009 and CY2008 composite rate payments to ESRD facilities. The CY2009 payments 
include the CY2009 wage adjusted composite rate, and the 15.5 percent drug add-on times treatments. The CY2008 payments to ESRD facilities 
includes the CY2008 wage adjusted composite rate and the 15.5 percent drug add-on times treatments. 

G. IDTF Issues 
We believe that our proposals 

regarding IDTFs as discussed in Section 
II.I. of this proposed rule would have 
minimal budgetary impact. However, 
we believe that these changes are 
necessary to ensure that only IDTFs 
enrolled in the Medicare program are 
billing for the services provided and 
that the services are provided by 
properly qualified individuals. 
Additionally, the provisions in this rule 
would require physicians, NPPs, and 
physician or NPP groups to enroll as an 
IDTF when they are performing 
diagnostic testing procedures. This 
requirement would help ensure that 
properly qualified individuals are 
performing these diagnostic testing 
procedures. Also, we believe that the 
proposed IDTF provisions contained in 
this rule will help ensure that 
beneficiaries receive quality care 
regardless of the setting in which they 
are provided. We are unable to 
determine the extent that IDTFS and 
physicians, NPPs, and physician or NPP 
groups currently providing diagnostic 
testing procedures will be unable to 
meet these requirements and therefore 
have their billing privileges revoked or 
be denied enrollment into the Medicare 
program. However, we do not believe 
that beneficiary access to these services 
will be affected. 

H. Physician and Nonphysician 
Practitioner Enrollment Issues 

We believe that our proposals 
regarding physicians, NPPs, and 
physician and nonphysician groups as 

discussed in section II.J. of this 
proposed rule would have minimal 
budgetary impact. 

As a result of currently not having 
quantifiable data, we cannot effectively 
derive an estimate of the monetary 
impacts of these provisions. 
Accordingly, we are seeking public 
comment so that the public may provide 
any data available that provides a 
calculable impact or any alternative to 
the proposed provisions. 

I. Proposed Amendment to the 
Exemption for Computer-Generated 
Facsimile Transmissions From the 
NCPDP SCRIPT Standard for 
Transmitting Prescription and Certain 
Prescription-Related Information for 
Part D-Covered Drugs Prescribed to Part 
D Eligible Individuals 

The amendment to the exemption for 
computer-generated facsimiles from the 
NCPDP SCRIPT Standard under the 
Medicare Part D e-prescribing 
provisions is discussed in section II.K. 
of this rule. E-prescribing Part D covered 
drugs to Part D eligible individuals is 
voluntary for providers and dispensers. 
The MMA only requires that if 
prescribers and dispensers choose to 
e-prescribe, that they use the standards 
adopted by the Secretary for those 
specific e-prescribing transactions. The 
proposed amendment to the exemption 
for computer-generated faxing from the 
NCPDP SCRIPT standard only affects 
pharmacies that already conduct 
e-prescribing using products that 
generate facsimiles. 

This proposed amendment of the 
exemption for computer-generated 
facsimiles to include prescription refill 
requests sent from dispensers to 
providers who do not possess the 
capability to conduct electronic refill 
request transactions using the NCPDP 
SCRIPT standard will not affect non- 
NCPDP SCRIPT enabled prescribers. 
Prescribers that currently e-prescribe 
using NCPDP SCRIPT would continue 
to receive refill requests electronically. 
Prescribers that currently e-prescribe 
with computer-generated faxes using a 
system that can utilize the NCPDP 
SCRIPT standard will simply turn that 
function on, and receive refill request 
transactions using the NCPDP SCRIPT 
standard in place of the computer- 
generated facsimiles that they used to 
receive. Prescribers that do not have the 
capacity to use NCPDP SCRIPT standard 
would continue to receive computer- 
generated facsimiles. Moreover, the 
proposed amendment would not impose 
costs on dispensers, as they would be 
permitted to continue using computer- 
generated facsimiles with partners that 
cannot conduct electronic refill request 
transactions using the NCPDP SCRIPT 
standard. The proposed amendment 
will have direct benefits for dispensers. 
One national drug store chain estimated 
that its stores generate 150,000 non-EDI 
prescription refill requests each day. If 
the computer-generated facsimile 
exemption were not modified as 
proposed here these dispensers would 
have to revert to paper/phone calls in 
instances in which a provider is not able 
to accept electronic refill requests 
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2 CVS/Caremark Discussion Points on E-Fax 
Ruling Exceptions, January 3, 2007. 

3 December 22, 2007 correspondence from 
Walgreen’s to CMS re: CMS–1385–FC, Final Rule 
with Comment Period: Amendment of the E- 
Prescribing Exemption for Computer-Generated 
Facsimile Transmissions. 

4 http://www.statehealthfacts.org. 
5 CMS, November 16, 2007 Proposed Rule, 72 FR 

64913. 

utilizing the NCPDP SCRIPT standard. 
One chain pharmacy has relayed that 
moving forward with the scheduled 
elimination of the computer-generated 
faxing exception to the NCPDP SCRIPT 
standard in all instances other than 
transmission failures and similar 
communication problems of temporary 
or transient nature would result in 
approximately 105,000 initial paper 
facsimiles and 45,000 initial phone 
calls/oral scripts per day. They also 
consider a 2 percent facsimile failure 
rate that translates into phone calls, or 
approximately 2,100 additional phone 
calls per day. Ten percent of all phone 
calls require a second call back, or 4,710 
call backs per day. Therefore, without 
further modification of computer- 
generated facsimiles exception, as of 
January 1, 2009 this national drug store 
chain would have to make a total of 
51,810 additional phone calls for 
prescription refill requests per day. 
They estimate the cost of reverting to 
paper facsimiles, including purchasing 
fax machines, labor, paper, printing, 
hardware and service costs at over $12.5 
million a year. They also estimate the 
cost per year of phone calls, including 
an average of 4 minutes per call, labor 
and telecommunication costs, at more 
than $78 million per year, for a total 
cost for faxes and phone calls of $88.8 
million per year.2 

Another national drug store chain 
offered a similar analysis. They 
estimated that a prescription refill 
request undertaken by telephone takes 
1.43 minutes longer to complete than 
one initiated by computer-generated 
facsimile. Without further modification 
of the computer-generated facsimile 
exception, as of January 1, 2009 this 
national drug store chain would have to 
replace the more than 123 million 
computer-generated facsimile refill 
requests that are made each year with 
phone calls or paper faxes. They 
estimate that this would result in 9.2 
lost hours of staff time per store per 
week, resulting in $88 million in 
additional costs, based on a blended 
payroll rate of pharmacists and staff. 
Extrapolating this cost across the entire 
pharmacy industry based on this 
commenter’s market share, they 
estimated an impending pharmacy 
industry loss of at least $520 million 
unless the computer-generated facsimile 
exception is further modified.3 

According to industry reports in 2006 
approximately 3.309 billion 
prescriptions 4 were filled by retail 
dispensers, and according to CMS data, 
in 2006, approximately 825,000,000 Part 
D claims (prescription drug events) were 
finalized and accepted for payment,5 or 
approximately 25 percent of the total 
prescriptions filled that year. Thus, 
$130 million of the $520 million total 
loss estimated above would be 
attributable to Medicare Part D claims. 
We invite comments on these savings 
and loss assumptions estimates and 
assumptions. 

We also assume that expanding the 
computer-generated facsimile exception 
to allow for computer-generated faxing 
in instances in which the provider is 
incapable of receiving electronic refill 
request transactions using the NCPDP 
SCRIPT standard would result in 
improved patient satisfaction through 
timely prescription refill request 
authorizations from prescribers, and 
maintenance of existing workflows at 
both the prescriber and dispenser ends. 

J. CORF Issues 
The revisions to the CORF regulations 

discussed in section II.L. of this 
proposed rule update the regulations for 
consistency with the PFS payment rules 
and make additional changes to the 
conditions of participation to reflect 
industry standards. These revisions will 
help to clarify payment and operational 
requirements for CORF services and are 
expected to have minimal impact on 
Medicare expenditures. 

K. Therapy Issues 
The revisions to the therapy 

regulations discussed in section II.M. of 
this proposed rule make technical 
corrections and update the regulations 
and are expected to have minimal 
impact on Medicare expenditures. 

L. Physician Self-Referral Provisions 

1. Incentive Payment and Shared 
Savings Programs 

Our proposal in section II.N. of this 
proposed rule would provide an 
exception to the physician self-referral 
statute to permit incentive payments 
between physicians and entities 
furnishing designated health services 
(DHS), provided that certain conditions 
are satisfied. We are not proposing to 
implement new incentive payment and 
shared savings programs, but merely are 
proposing an exception in § 411.357(x) 
that would allow for remuneration 
provided by a hospital to a physician or 

to a qualified physician organization 
under an incentive payment or shared 
savings program that satisfies certain 
conditions. We believe that this 
exception would remove a barrier to 
participation in certain incentive 
payment and shared savings programs 
that may exist currently. We recognize 
the potential for an indirect, 
unquantifiable increase in the number 
of incentive payment and shared 
savings programs that, as a result of this 
exception, will be permitted to function 
as originally intended. However, 
because the purpose of incentive 
payment and shared savings programs is 
to increase quality while decreasing 
cost, we do not believe that our proposal 
would have a budgetary impact. 

2. Anti-Markup Provisions 
We anticipate that our proposal in 

section II.N. of this proposed rule 
concerning the anti-markup provisions 
in § 414.50 would result in savings to 
the program by reducing overutilization 
and anti-competitive business 
arrangements. We cannot gauge with 
any certainty the extent of these savings 
to the Medicare program. 

M. Physician Quality Reporting 
Initiative 

As discussed section II.O. of this 
proposed rule, the proposed 2009 PQRI 
measures satisfy the requirement of 
section 1848(k)(2)(B)(ii) of the Act that 
the Secretary publish in the Federal 
Register by August 15, 2008 a proposed 
set of measures that the Secretary 
determines would be appropriate for 
eligible professionals to use to submit 
data to the Secretary in 2009. As 
discussed in section II.O. of this 
proposed rule, we are also offering 
options in 2009 for reporting some of 
the 2009 PQRI measures via submission 
of data to a clinical registry, options for 
reporting some of the 2009 PQRI 
measures via EHR-based submission, 
and options for reporting on measures 
groups rather than individual measures. 
Although there may be some cost 
incurred for maintaining the measures 
and their associated code sets, and for 
expanding an existing clinical data 
warehouse to accommodate registry- 
based data submission, we do not 
anticipate a significant cost impact on 
the Medicare program. 

N. Educational Requirements for Nurse 
Practitioners and Clinical Nurse 
Specialists 

We anticipate that there are no 
program cost savings or increased 
expenditures associated with the 
proposed changes discussed in section 
II.Q. of this proposed rule. However, we 
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expect that the technical correction to 
the NP qualifications will make the 
regulations comport with the agency’s 
intent to require a master’s degree in 
nursing as the minimum educational 
level for new practitioners 
independently treating beneficiaries and 
directly billing the Medicare program. 
Also, the proposed changes to the NP 
and CNS educational requirement to 
include the DNP doctoral degree will 
help to eliminate any concern or 
confusion for contractors and the 
nursing industry about whether APNs 
with doctoral degrees in nursing (but 
without a master’s degree in nursing) 
meet our program qualifications. 

O. Portable X-Ray Personnel 
Qualifications 

We anticipate that there are no 
program cost savings or increased 
expenditures associated with the 
proposed changes discussed in section 
II.R. of this proposed rule; however, we 
expect that the revisions to the 
regulations will have a positive impact 
on patient care. 

P. Prohibition Concerning Providers of 
Sleep Tests 

The proposal contained in section 
II.T.2 of this proposed rule will reduce 
Medicare Trust Fund vulnerability to 
fraud and abuse and protect Medicare 
Beneficiaries from the burden of 
unnecessary sleep testing and 
unnecessary exposure to a medical 
device. This prohibition will have no 
effect on most providers as most 
providers are not DMEPOS suppliers 
who would be supplying CPAP devices. 
Only providers or other entities that 
perform both sleep testing and supply 
CPAP machines to beneficiaries they 
have tested will be impacted. 

Q. Beneficiary Signature Requirements 
for Nonemergency Ambulance Services 

We believe that our proposal in 
section II.T.3. of this proposed rule for 
allowing the ambulance provider or 
supplier to sign the claim on behalf of 
the beneficiary with respect to 
nonemergency transport services, 
provided that certain conditions are 
satisfied, would have no budgetary 
impact. 

R. Revision to the ‘‘Appeals of CMS or 
CMS Contractor Determinations When a 
Provider or Supplier Fails to Meet the 
Requirements for Medicare Billing 
Privileges’’ Final Rule 

We expect that the proposal in section 
II.T.5. of this proposed rule will have an 
impact on an unknown number of 
persons and entities; however, we 
believe that this provision will impact 
only a small number of providers and 
suppliers whose billing privileges are 
revoked due to felony convictions, 
license suspensions or revocation, or 
because the provider or supplier is no 
longer operating at a practice location 
provided to Medicare. We also believe 
that while this provision changes the 
effective date of revocation for certain 
providers and supplier that are no 
longer in compliance with Medicare 
enrollment requirements, this provision 
does not expand or change our 
revocation authority. 

As a result of not having quantifiable 
data for the providers and suppliers that 
meet the proposed criteria for 
immediate revocation, we cannot 
effectively derive an estimate of the 
monetary impacts of this provision. 
Accordingly, we are seeking public 
comment so that the public may provide 
any data available that provides a 
calculable impact or any alternative to 
the proposed provision. 

S. Alternatives Considered 

This proposed rule contains a range of 
policies, including some provisions 
related to specific MMA provisions. The 
preamble provides descriptions of the 
statutory provisions that are addressed, 
identifies those policies when discretion 
has been exercised, presents rationale 
for our decisions and, where relevant, 
alternatives that were considered. 

T. Impact on Beneficiaries 

There are a number of changes made 
in this proposed rule that would have 
an effect on beneficiaries. In general, we 
believe these changes, including the 
refinements of the PQRI with its focus 
on measuring, submitting, and 
analyzing quality data, the 
modifications to personnel 
qualifications and the application of 
certain IDTF standards to physician and 
NPPs office practices will have a 
positive impact and improve the quality 
and value of care provided to Medicare 
beneficiaries. 

We do not believe that beneficiaries 
will experience drug access issues as a 

result of the proposed changes with 
respect to Part B drugs and CAP and 
discontinuation of payment for 
preadministration services associated 
with IVIG. 

As explained in more detail 
subsequently in this section, the 
regulatory provisions may affect 
beneficiary liability in some cases. Most 
changes in aggregate beneficiary liability 
from a particular provision would be a 
function of the coinsurance (20 percent 
if applicable for the particular provision 
after the beneficiary has met the 
deductible) and the effect of the 
aggregate cost (savings) of the provision 
on the standard calculation of the 
Medicare Part B premium rate (generally 
25 percent of the provision’s cost or 
savings). In 2009, total cost sharing 
(coinsurance and deductible) per Part B 
enrollee associated with physician fee 
schedule services is estimated to be 
$558. In addition, the portion of the 
2009 standard monthly Part B premium 
attributable to PFS services is estimated 
to be $32.50. 

To illustrate this point, as shown in 
Table 26, the 2008 national payment 
amount in the nonfacility setting for 
CPT code 99203 (Office/outpatient visit, 
new), is $81.42 which means that 
currently (July 1 through December 31) 
a beneficiary is responsible for 20 
percent of this amount, or 16.28. Based 
on this proposed rule, the 2009 national 
payment amount in the nonfacility 
setting for CPT code 99203, as shown in 
Table 29, is $77.03 which means that, in 
2009, the beneficiary coinsurance for 
this service would be $15.41. 

Proposed policies discussed in this 
rule that do affect overall spending, 
such as the proposed additions to the 
list of codes that are subject to the 
multiple procedure payment reduction 
for diagnostic imaging, would similarly 
impact beneficiaries’ coinsurance. 

U. Accounting Statement 

As required by OMB Circular A–4 
(available at http:// 
www.whitehouse.gov/omb/circulars/ 
a004/a-4.pdf), in Table 31, we have 
prepared an accounting statement 
showing the classification of the 
expenditures associated with this 
proposed rule. This estimate includes 
the incurred benefit impact associated 
with the estimated CY 2009 PFS update, 
shown in this proposed rule, based on 
the 2008 Trustees Report baseline. All 
estimated impacts are classified as 
transfers. 
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TABLE 31.—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES FROM CY 2008 TO CY 2009 
[In billions] 

Category Transfers 

Annualized Monetized Transfers ....................................... Estimated decrease in expenditures of $5.9 billion. 
From Whom To Whom? .................................................... Federal Government to physicians, other practitioners and suppliers who receive 

payment under the Medicare Physician Fee Schedule; ESRD Medicare Providers; 
and Medicare suppliers billing for Part B drugs and for Medicare Part D. 

In accordance with the provisions of 
Executive Order 12866, this proposed 
rule was reviewed by the Office of 
Management and Budget. 

List of Subjects 

42 CFR Part 405 

Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney diseases, Medical 
devices, Medicare, Reporting and 
recordkeeping requirements, Rural 
areas, X-rays. 

42 CFR Part 409 

Health facilities, Medicare. 

42 CFR Part 410 

Health facilities, Health professions, 
Kidney diseases, Laboratories, 
Medicare, Reporting and recordkeeping 
requirements, Rural areas, X-rays. 

42 CFR Part 411 

Kidney diseases, Medicare, Physician 
referral, Reporting and recordkeeping 
requirements. 

42 CFR Part 414 

Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney diseases, Medicare, 
Reporting and recordkeeping 
requirements. 

42 CFR Part 415 

Health facilities, Health professions, 
Medicare, Reporting and recordkeeping 
requirements. 

42 CFR Part 424 

Emergency medical services, Health 
facilities, Health professions, Medicare, 
Reporting and recordkeeping 
requirements. 

42 CFR Part 485 

Grant programs—health, Health 
facilities, Medicaid, Medicare, 
Reporting and recordkeeping 
requirements. 

42 CFR Part 486 

Grant programs—health, Health 
facilities, Medicare, Reporting and 
recordkeeping requirements, X-rays. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 

Medicaid Services proposes to amend 
42 CFR chapter IV as set forth below: 

PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

1. The authority citation for part 405 
continues to read as follows: 

Authority: Secs. 1102, 1861, 1862(a), 1871, 
1874, 1881, and 1886(k) of the Social 
Security Act (42 U.S.C. 1302, 1395x, 
1395y(a), 1395hh, 1395kk, 1395rr and 
1395ww(k)), and sec. 353 of the Public 
Health Service Act (42 U.S.C. 263a). 

Subpart H—Appeals Under the 
Medicare Part B Program 

2. Section 405.874, as amended on 
June 27, 2008 (73 FR 36448) is amended 
by revising paragraph (b)(2) to read as 
follows: 

§ 405.874 Appeals of CMS or a CMS 
contractor. 

* * * * * 
(b) * * * 
(2) Effective date of revocation. The 

revocation of a provider’s or supplier’s 
billing privileges is effective 30 days 
after CMS or the CMS contractor mails 
notice of its determination to the 
provider or supplier, except if the 
revocation is based on a Federal 
exclusion or debarment, felony 
conviction, license suspension or 
revocation, or the practice location is 
determined by CMS or its contractor not 
to be operational. When a revocation is 
based on a Federal exclusion or 
debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational, the 
revocation is effective with the date of 
exclusion or debarment, felony 
conviction, license suspension or 
revocation or the date that CMS or its 
contractor determined that the provider 
or supplier was no longer operational. 
* * * * * 

PART 409—HOSPITAL INSURANCE 
BENEFITS 

3. The authority citation for part 409 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

Subpart B—Inpatient Hospital Services 
and Inpatient Critical Access Hospital 
Services 

4. Section 409.17 is amended by 
revising paragraph (a)(1) to read as 
follows: 

§ 409.17 Physical therapy, occupational 
therapy, and speech-language pathology 
services. 

(a) * * * 
(1) Except as specified in this section, 

physical therapy, occupational therapy, 
or speech-language pathology services 
must be furnished by qualified physical 
therapists, physical therapist assistants, 
occupational therapists, occupational 
therapy assistants, or speech-language 
pathologists who meet the requirements 
specified in part 484 of this chapter. 
* * * * * 

Subpart C—Posthospital SNF Care 

5. Section 409.23 is amended by 
revising the section heading to read as 
follows: 

§ 409.23 Physical therapy, occupational 
therapy and speech-language pathology. 

* * * * * 

PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI) 
BENEFITS 

6. The authority citation for part 410 
continues to read as follows: 

Authority: Secs. 1102, 1834, 1871, and 
1893 of the Social Security Act (42 U.S.C. 
1302, 1395m, 1395hh, and 1395ddd). 

Subpart B—Medical and Other Health 
Services 

7. Section 410.33 is amended by 
adding paragraphs (a)(3), (g)(16), and (j) 
to read as follows: 

§ 410.33 Independent diagnostic testing 
facility. 

(a) * * * 
(3) Advanced diagnostic testing 

procedures. Advanced diagnostic testing 
procedures include diagnostic magnetic 
resonance imaging, computed 
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tomography, nuclear medicine 
(including positron emission 
tomography), and other such diagnostic 
testing procedures described in section 
1848(b)(4)(B) of the Act (excluding X- 
ray, ultrasound, and fluoroscopy). 
* * * * * 

(g) * * * 
(16) Enrolls and bills Medicare for all 

mobile diagnostic services that it 
furnishes, regardless of whether the 
services are furnished in a mobile or 
fixed base location, including a 
physician office or fixed-based IDTF. 
* * * * * 

(j) A physician or nonphysician 
practitioner organization (as defined in 
§ 424.502) furnishing diagnostic testing 
services, except diagnostic 
mammography services: 

(1) Must enroll as an IDTF for each 
practice location furnishing these 
services; and 

(2) Is subject to the provisions in 
§ 410.33, except for § 410.33(g)(6), 
§ 410.33(g)(8), § 410.33(g)(9), 
§ 410.33(g)(14)(ii), and § 410.33(g)(15)(i). 

8. Section 410.75 is amended by 
revising paragraph (b) to read as follows: 

§ 410.75 Nurse practitioners’ services. 

* * * * * 
(b) Qualifications. For Medicare Part 

B coverage of his or her services, a nurse 
practitioner must be a registered 
professional nurse who is authorized by 
the State in which the services are 
furnished to practice as a nurse 
practitioner in accordance with State 
law, and must meet one of the 
following— 

(1) Obtained Medicare billing 
privileges as a nurse practitioner for the 
first time on or after January 1, 2003 and 
meets the following requirements: 

(i) Be certified as a nurse practitioner 
by a recognized national certifying body 
that has established standards for nurse 
practitioners. 

(ii) Possess a master’s degree in 
nursing or a Doctor of Nursing Practice 
(DNP) doctoral degree. 

(2) Obtained Medicare billing 
privileges as a nurse practitioner for the 
first time before January 1, 2003, and 
meets the standards in paragraph 
(b)(1)(i) of this section. 

(3) Obtained Medicare billing 
privileges as a nurse practitioner for the 
first time before January 1, 2001. 
* * * * * 

9. Section 410.76 is amended by 
revising paragraph (b)(2) to read as 
follows: 

§ 410.76 Clinical nurse specialists’ 
services. 

* * * * * 
(b) * * * 

(2) Have a master’s degree in a 
defined clinical area of nursing from an 
accredited educational institution or a 
Doctor of Nursing Practice (DNP) 
doctoral degree; and 
* * * * * 

10. Section 410.78 is amended by 
revising the introductory text of 
paragraph (b) to read as follows: 

§ 410.78 Telehealth services. 

* * * * * 
(b) General rule. Medicare Part B pays 

for office and other outpatient visits, 
professional consultation, psychiatric 
diagnostic interview examination, 
individual psychotherapy, 
pharmacologic management, end-stage 
renal disease-related services included 
in the monthly capitation payment 
(except for one visit per month to 
examine the access site), individual 
medical nutrition therapy, the 
neurobehavioral status exam, and 
follow-up telehealth consultations 
furnished by an interactive 
telecommunications system if the 
following conditions are met: 
* * * * * 

Subpart D—Comprehensive Outpatient 
Rehabilitation Facility (CORF) Services 

11. Section 410.100 is amended by 
revising paragraphs (e)(1) and (h) to read 
as follows: 

§ 410.100 Included services. 

* * * * * 
(e) * * * 
(1) Respiratory therapy services are 

services provided by a respiratory 
therapist for the assessment, treatment, 
and monitoring of patients with 
deficiencies or abnormalities of 
cardiopulmonary function. 
* * * * * 

(h) Social and psychological services. 
Social and psychological services 

include the assessment of an 
individual’s mental and emotional 
functioning, and the individual’s 
response and rate of progress as they 
relate to the individual’s rehabilitation 
plan of treatment, including physical 
therapy services, occupational therapy 
services, speech-language pathology 
services and respiratory therapy 
services. 
* * * * * 

Subpart I—Payment of SMI Benefits 

12. Section 410.155 is amended by— 
A. Revising paragraph (b)(1). 
B. Adding paragraph (b)(2)(vi). 
The revisions and additions are to 

read as follows: 

§ 410.155 Outpatient mental health 
treatment limitation. 

* * * * * 
(b) Application of the limitation. 
(1) Services subject to the limitation. 

Except as specified in paragraph (b)(2) 
of this section, the services furnished by 
physicians and other practitioners, 
whether furnished directly or as an 
incident to those practitioners’ services 
are subject to the limitation if they are 
furnished in connection with the 
treatment of a mental, psychoneurotic, 
or personality disorder (that is, any 
condition identified by a diagnosis code 
within the range of 290 through 319) 
and are furnished to an individual who 
is not an inpatient of a hospital. 

(2) * * * 
(vi) CORF social and psychological 

services (as defined at § 410.100(h) of 
this subpart) furnished by a CORF. 
* * * * * 

PART 411—EXCLUSIONS FROM 
MEDICARE AND LIMITATIONS ON 
MEDICARE PAYMENT 

13. The authority citation for part 411 
continues to read as follows: 

Authority: Secs. 1102, 1860D–1 through 
1860D–42, 1871, and 1877 of the Social 
Security Act (42 U.S.C. 1302, 1395w–101 
through 1395w–152, 1395hh, and 1395nn). 

Subpart J—Financial Relationships 
Between Physicians and Entities 
Furnishing Designated Health Services 

14. Section 411.351 is amended by 
adding the following definition in 
alphabetical order: 

§ 411.351 Definitions. 

* * * * * 
Qualified physician organization 

means a physician organization 
comprised entirely of physicians 
participating in the same incentive 
payment or shared savings program. 
* * * * * 

15. Section 411.357 is revised by 
adding paragraph (x) to read as follows: 

§ 411.357 Exceptions to the referral 
prohibition related to compensation 
arrangements. 

* * * * * 
(x) Incentive Payment and Shared 

Savings Programs. Remuneration in the 
form of cash or cash equivalent 
payments, but not including 
nonmonetary remuneration, provided 
by a hospital to a physician on the 
hospital’s medical staff or to a qualified 
physician organization (as defined at 
§ 411.351) pursuant to an arrangement 
between the hospital and the physician 
or qualified physician organization, if 
all of the following conditions are met: 
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(1) The remuneration is provided as 
part of a documented incentive payment 
or shared savings program to achieve— 

(i) The improvement of quality of 
hospital patient care services through 
changes in physician clinical or 
administrative practices; or 

(ii) Actual cost savings for the 
hospital resulting from the reduction of 
waste or changes in physician clinical 
or administrative practices, without an 
adverse effect on or diminution in the 
quality of hospital patient care services. 

(2) The incentive payment or shared 
savings program identifies patient care 
quality measures or cost saving 
measures (for purposes of this 
paragraph, collectively, ‘‘performance 
measures’’) or both that— 

(i) Use an objective methodology, are 
verifiable, are supported by credible 
medical evidence, and are individually 
tracked; 

(ii) Are reasonably related to the 
hospital’s or comparable hospitals’ 
practices and patient population; 

(iii) With respect to patient care 
quality measures, are listed in CMS’ 
Specification Manual for National 
Hospital Quality Measures; and 

(iv) Are monitored throughout the 
term of the arrangement to protect 
against inappropriate reductions or 
limitations in patient care services. 

(3) The incentive payment or shared 
savings program establishes— 

(i) Baseline levels for the performance 
measures using the hospital’s historical 
and clinical data; and 

(ii) Target levels for the performance 
measures that are developed by 
comparing historical data for the 
hospital’s practices and patient 
population to national or regional data 
for comparable hospitals’ practices and 
patient populations; and 

(iii) Thresholds above or below which 
no payments will accrue to physicians. 

(4) At least five physicians participate 
in each performance measure (the 
‘‘participating physician pool’’). 
Physicians participating in the incentive 
payment or shared savings program 
(‘‘participating physicians’’) must be on 
the medical staff of the hospital at the 
commencement of the program, and 
may not be selected in a manner that 
takes into account the volume or value 
of referrals or other business generated 
between the parties. A hospital may 
elect to make an incentive payment or 
shared savings program available to 
physicians in a particular department or 
specialty, provided that the hospital 
offers the opportunity to participate in 
the incentive payment or shared savings 
program to all physicians in the 
department or specialty on the same 
terms and conditions. 

(5) The incentive payment or shared 
savings program requires independent 
medical review of the program’s impact 
on the quality of patient care services 
provided at the hospital and corrective 
action if the independent medical 
review indicates a diminution in the 
quality of hospital patient care services. 
The independent medical review must 
be completed prior to the 
commencement of the incentive 
payment or shared savings program 
(with respect to the program’s potential 
impact on the quality of patient care 
services provided at the hospital) and at 
least annually thereafter. For purposes 
of this paragraph, ‘‘independent medical 
review,’’ means written review by an 
individual or organization that is— 

(i) Not affiliated with the hospital; 
(ii) Not affiliated with any 

participating physician or any physician 
organization to which any participating 
physician belongs; and 

(iii) At the time of the review, not 
participating in any incentive payment 
or shared savings program at the 
hospital. 

(6) Under the incentive payment or 
shared savings program— 

(i) Physicians must have access to the 
same selection of items, supplies or 
devices as was available at the hospital 
prior to the commencement of the 
program, and must not be restricted in 
their ability to make medically 
appropriate decisions for their patients, 
including, but not limited to, decisions 
about tests, treatments, procedures, 
services, supplies or discharge; 

(ii) The hospital may not make a 
payment to a participating physician or 
a qualified physician organization for 
the use of an item, supply or device if 
the physician or qualified physician 
organization has an ownership or 
investment interest in, or a 
compensation arrangement with, the 
manufacturer, distributor or group 
purchasing organization that arranges 
for the purchase of the item, supply or 
device; and 

(iii) The hospital may not limit the 
availability of new technology that— 

(A) Is linked through objective 
evidence to improved outcomes and is 
clinically appropriate for a particular 
patient; and 

(B) Meets the same Federal regulatory 
standards as technology available under 
the incentive payment or shared savings 
program (for example, approval by the 
Food and Drug Administration and 
Medicare or Medicaid coverage 
decisions). 

(7) The hospital provides effective 
prior written notice to patients affected 
by the incentive payment or shared 
savings program that— 

(i) Identifies the physicians 
participating in the program; 

(ii) Discloses that participating 
physicians receive payments for 
meeting targets for performance 
measures; and 

(iii) Describes the performance 
measures in a manner reasonably 
designed to inform patients about the 
program. 

(8) The arrangement is set out in 
writing, is signed by the parties, and 
specifies the remuneration (or a formula 
for the remuneration) in detail sufficient 
to be independently verified, including 
a comprehensive description of the 
incentive payment or shared savings 
program in which the physician is 
participating, the applicable baseline 
measures, and the targets for 
performance measures to be achieved by 
the participating physician. To satisfy 
this requirement, each specific 
performance measure and the resulting 
payment (or a formula for the resulting 
payment) to the participating physician 
or qualified physician organization must 
be clearly and separately identified. 

(9) The performance measures 
provided for under the arrangement do 
not involve the counseling or promotion 
of a business arrangement or other 
activity that violates any Federal or 
State law and, in the aggregate, are 
reasonable and necessary for the 
legitimate business purposes of the 
arrangement. 

(10) The term of the arrangement is 
for no less than 1 year and no more than 
3 years. 

(11) Payments must take into account 
previous payments made for 
performance measures already achieved 
to ensure that the participating 
physician or qualified physician 
organization does not receive payment 
related to patient care quality 
improvements or cost savings that were 
achieved during a prior period of the 
arrangement. No payment may be made 
for the achievement of cost savings that 
results in a diminution in hospital 
patient care quality with respect to that 
performance measure. 

(12) Payments are limited in duration 
and amount. For purposes of calculating 
the actual payments to the physician, 
cost savings are measured by comparing 
the hospital’s actual acquisition costs 
for the items and supplies or costs of 
providing the specified services that are 
subject to the shared savings program to 
the hospital’s baseline costs for the same 
items, supplies or services during the 1- 
year period immediately preceding the 
commencement of the program. 

(13) The remuneration to be paid over 
the term of the arrangement (or the 
formula for the remuneration) is— 
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(i) Set in advance, does not vary 
during the term of the arrangement, and 
is not determined in a manner that takes 
into account the volume or value of 
referrals or other business generated 
between the parties; 

(ii) Not based in whole or in part on 
a reduction in the length of stay for a 
particular patient or in the aggregate for 
the hospital; 

(iii) Distributed to the physicians in 
each participating physician pool or in 
each qualified physician organization if 
the qualified physician organization 
consists of at least five participating 
physicians on a per capita basis with 
respect to each performance measure; 
and 

(iv) Paid directly to participating 
physicians or qualified physician 
organizations. 

(14) The remuneration paid to a 
participating physician or qualified 
physician organization may not include 
any amount that takes into account the 
provision of a greater volume of Federal 
health care patient procedures or 
services than the volume provided by 
the participating physician or qualified 
physician organization during the 
period of the same length immediately 
preceding the commencement of the 
program as that covered by the payment. 

(15) The hospital maintains accurate 
and contemporaneous documentation of 
the incentive payment or shared savings 
program and makes such documentation 
available to the Secretary upon request, 
including, but not limited to, the 
following: 

(i) The written agreement between the 
parties; 

(ii) The basis for the selection of the 
performance measures; 

(iii) The selection and qualifications 
of the individual or organization 
designated as the independent medical 
reviewer; 

(iv) The written findings of the 
independent medical reviewer; 

(v) Corrective actions taken by the 
hospital based on the written findings of 
the independent medical reviewer (or 
any other review indicating that 
corrective action was needed); 

(vi) The amount and calculation of 
payments made under the incentive 
payment or shared savings program, 
including the hospital’s projected and 
actual acquisition costs where relevant; 

(vii) The re-basing of performance 
measures; and 

(viii) The written notification 
provided to hospital patients. 

(16) The arrangement does not violate 
the anti-kickback statute (section 
1128B(b) of the Social Security Act) or 
any Federal or State law or regulation 
governing billing or claims submission. 

PART 414—PAYMENT FOR PART B 
MEDICAL AND OTHER HEALTH 
SERVICES 

16. The authority citation for part 414 
continues to read as follows: 

Authority: Secs. 1102, 1871, and 1881(b)(l) 
of the Social Security Act (42 U.S.C. 1302, 
1395hh, and 1395rr(b)(l)). 

Subpart B—Physicians and Other 
Practitioners 

17. Section 414.22 is amended by 
revising paragraphs (b)(5)(i)(A) and (B) 
to read as follows: 

§ 414.22 Relative value units (RVUs). 

* * * * * 
(b) * * * 
(5) * * * 
(i) * * * 
(A) Facility practice expense RVUs. 

The facility practice expense RVUs 
apply to services furnished to patients 
in the hospital, skilled nursing facility, 
community mental health center, or in 
an ambulatory surgical center. 

(B) Nonfacility practice expense 
RVUs. The nonfacility practice expense 
RVUs apply to services performed in a 
physician’s office, a patient’s home, a 
nursing facility, or a facility or 
institution other than a hospital or 
skilled nursing facility, community 
mental health center, or ASC. 
* * * * * 

18. Section 414.50 is amended by— 
A. Revising paragraph (a) introductory 

text. 
B. Revising paragraphs (a)(1)(i), 

(a)(2)(ii) and (iii). 
C. Redesignating paragraph (b) as 

paragraph (c). 
D. Adding new paragraphs (a)(2)(iv) 

and (b). 
The revisions and additions read as 

follows: 

§ 414.50 Physician or other supplier billing 
for diagnostic tests performed or 
interpreted by an outside supplier or at a 
site other than the office of the billing 
physician or other supplier. 

(a) General rules. Except as provided 
for in paragraph (b) of this section, for 
services covered under section 
1861(s)(3) of the Act— 

(1) * * * 
(i) The performing supplier’s net 

charge to the billing physician or other 
supplier’s actual charge. For purposes of 
this paragraph (a)(1) only, with respect 
to the TC, the performing supplier is the 
physician who supervised the TC, and 
with respect to the PC, the performing 
supplier is the physician who 
performed the PC. 
* * * * * 

(2) * * * 

(ii) An ‘‘outside supplier’’ does not 
include a physician who is an employee 
or independent contractor of the billing 
physician or other supplier and who 
furnishes the test or interpretation to the 
billing physician or other supplier 
under a reassignment that meets the 
requirements of § 424.80 of this 
subchapter; 

(iii) The TC of a diagnostic test is not 
subject to paragraph (a) if the TC is both 
conducted and supervised within the 
office of the billing physician or other 
supplier and the supervising physician 
is an employee or independent 
contractor of the billing physician or 
other supplier. 

(iv) The ‘‘office of the billing 
physician or other supplier’’ is any 
medical office space, regardless of 
number of locations, in which the 
ordering physician or other ordering 
supplier regularly furnishes patient 
care, and includes space where the 
billing physician or other supplier 
furnishes diagnostic testing, if the space 
is located in the same building (as 
defined in § 411.351) in which the 
ordering physician or other ordering 
supplier regularly furnishes patient 
care. With respect to a billing physician 
or other supplier that is a physician 
organization (as defined in § 411.351 of 
this chapter), the ‘‘office of the billing 
physician or other supplier’’ is space in 
which the ordering physician provides 
substantially the full range of patient 
care services that the ordering physician 
provides generally. 

(b) Exception. Except with respect to 
the purchase of a TC from an outside 
supplier, the requirements of paragraph 
(a) of this section do not apply to 
diagnostic tests ordered by a physician 
in a physician organization that does 
not have any owners who have the right 
to receive profit distributions. 
* * * * * 

19. Section 414.65 is amended by 
revising paragraph (a)(1) to read as 
follows: 

§ 414.65 Payment for telehealth services. 
(a) * * * 
(1) The Medicare payment amount for 

office or other outpatient visits, 
consultation, individual psychotherapy, 
psychiatric diagnostic interview 
examination, pharmacologic 
management, end-stage renal disease 
related services included in the monthly 
capitation payment (except for one visit 
per month to examine the access site), 
and individual medical nutrition 
therapy furnished via an interactive 
telecommunications system is equal to 
the current fee schedule amount 
applicable for the service of the 
physician or practitioner. The Medicare 
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payment amount for follow-up inpatient 
telehealth consultations furnished via 
an interactive telecommunications 
system is equal to the current fee 
schedule amount applicable to 
subsequent hospital care provided by a 
physician or practitioner. 
* * * * * 

20. Section 414.67 is amended by 
adding paragraph (d) to read as follows: 

§ 414.67 Incentive payments for Health 
Professional Shortage Areas. 

* * * * * 
(d) HPSA bonuses are payable for 

services furnished by physicians in 
areas designated as HPSAs as of 
December 31 of the prior year. 
Physicians furnishing services in areas 
that are designated as HPSAs prior to 
the beginning of the year but not 
included on the published list of zip 
codes for which automated HPSA bonus 
payments are made should use the AQ 
modifier to receive the HPSA bonus 
payment. 

Subpart K—Payment for Drugs and 
Biologicals Under Part B 

21. Section 414.904 is amended by 
revising paragraphs (b)(2), (c)(2), (d)(3), 
and (e)(1) to read as follows: 

§ 414.904 Average sales price as the basis 
for payment. 

* * * * * 
(b) * * * 
(2) Calculation of the average sales 

price. 
(i) For dates of service before April 1, 

2008, the average sales price is 
determined by— 

(A) Computing the sum of the 
products (for each National Drug Code 
assigned to the drug products) of the 
manufacturer’s average sales price and 
the total number of units sold; and 

(B) Dividing that sum by the sum of 
the total number of units sold for all 
NDCs assigned to the drug products. 

(ii) For dates of service on or after 
April 1, 2008, the average sales price is 
determined by— 

(A) Computing the sum of the 
products (for each National Drug Code 
assigned to such drug products) of the 
manufacturer’s average sales price, 
determined by the Secretary without 
dividing such price by the total number 
of billing units for the National Drug 
Code for the billing and payment code 
and the total number of units sold; and 

(B) Dividing the sum determined 
under clause (A) by the sum of the 
products (for each National Drug Code 
assigned to such drug products) of the 
total number of units sold and the total 
number of billing units for the National 

Drug Code for the billing and payment 
code. 

(iii) For purposes of this subsection 
and subsection (c), the term billing unit 
means the identifiable quantity 
associated with a billing and payment 
code, as established by CMS. 

(c) * * * 
(2) Calculation of the average sales 

price. 
(i) For dates of service before April 1, 

2008, the average sales price is 
determined by— 

(A) Computing the sum of the 
products (for each National Drug Code 
assigned to the drug product) of the 
manufacturer’s average sales price and 
the total number of units sold; and 

(B) Dividing that sum by the sum of 
the total number of units sold for all 
NDCs assigned to the drug product. 

(ii) For dates of service on or after 
April 1, 2008, the average sales price is 
determined by— 

(A) Computing the sum of the 
products (for each National Drug Code 
assigned to such drug products) of the 
manufacturer’s average sales price, 
determined by the Secretary without 
dividing such price by the total number 
of billing units for the National Drug 
Code for the billing and payment code 
and the total number of units sold; and 

(B) Dividing the sum determined 
under clause (A) by the sum of the 
products (for each National Drug Code 
assigned to such drug products) of the 
total number of units sold and the total 
number of billing units for the National 
Drug Code for the billing and payment 
code. 

(d) * * * 
(3) Widely available market price and 

average manufacturer price. If the 
Inspector General finds that the average 
sales price exceeds the widely available 
market price or the average 
manufacturer price by 5 percent or more 
in CYs 2005, 2006, 2007, 2008 and 2009, 
the payment limit in the quarter 
following the transmittal of this 
information to the Secretary is the lesser 
of the widely available market price or 
103 percent of the average manufacturer 
price. 

(e) * * * 
(1) * * * 
(i) Treatment of Certain Drugs. 

Beginning with April 1, 2008, the 
payment amount for— 

(A) Each single source drug or 
biological described in section 
1842(o)(1)(G) that is treated as a 
multiple source drug because of the 
application of section 1847A(c)(6)(C)(ii) 
is the lower of— 

(1) The payment amount that would 
be determined for such drug or 
biological applying section 
1847A(c)(6)(C)(ii); or 

(2) The payment amount that would 
have been determined for such drug or 
biological if section 1847A(c)(6)(C)(ii) 
were not applied. 

(B) A multiple source drug described 
in section 1842(o)(1)(G) (excluding a 
drug or biological that is treated as a 
multiple source drug because of the 
application of section 1847A(c)(6)(C)(ii)) 
is the lower of— 

(1) The payment amount that would 
be determined for such drug or 
biological taking into account the 
application of section 1847A(c)(6)(C)(ii); 
or 

(2) The payment amount that would 
have been determined for such drug or 
biological if section 1847A(c)(6)(C)(ii) 
were not applied. 
* * * * * 

22. Section 414.908 is amended by 
revising paragraph (a)(3)(xii) to read as 
follows: 

§ 414.908 Competitive acquisition 
program. 

(a) * * * 
(3) * * * 
(xii) Agrees not to transport CAP 

drugs from one practice location or 
place of service to another location 
except in accordance with a written 
agreement between the participating 
CAP physician and the approved CAP 
vendor that requires that drugs are not 
subjected to conditions that will 
jeopardize their integrity, stability, and/ 
or sterility while being transported. 
* * * * * 

23. Section 414.914 is amended by 
revising paragraph (f)(12) to read as 
follows: 

§ 414.914 Terms of contract. 

* * * * * 
(f) * * * 
(12) Supply CAP drugs upon receipt 

of a prescription order to all 
participating CAP physicians who have 
selected the approved CAP vendor, 
except when the conditions of 
paragraph (h) of this section or 
§ 414.916(b) are met; 
* * * * * 

24. Section 414.916 is amended by— 
A. Redesignating paragraph (b)(4) as 

(b)(5). 
B. Adding new paragraph (b)(4). 
The addition reads as follows: 

§ 414.916 Dispute resolution for vendors 
and beneficiaries. 

* * * * * 
(b) * * * 
(4) Upon notification from CMS of a 

participating CAP physician’s 
suspension from the program, the 
approved CAP vendor shall cease 
delivery of CAP drugs to the suspended 

VerDate Aug<31>2005 18:46 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00107 Fmt 4701 Sfmt 4702 E:\FR\FM\07JYP2.SGM 07JYP2sr
ob

er
ts

 o
n 

P
R

O
D

1P
C

70
 w

ith
 P

R
O

P
O

S
A

LS



38608 Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Proposed Rules 

participating CAP physician until the 
suspension has been lifted. 
* * * * * 

25. Section 414.917 is amended by 
revising paragraph (b)(4) to read as 
follows: 

§ 414.917 Dispute resolution and process 
for suspension or termination of approved 
CAP contract and termination of physician 
participation under exigent circumstances. 

* * * * * 
(b) * * * 
(4) The approved CAP vendor may 

appeal that termination by requesting a 
reconsideration. A determination must 
be made as to whether the approved 
CAP vendor has been meeting the 
service and quality obligations of its 
CAP contract. The approved CAP 
vendor’s contract will remain 
suspended during the reconsideration 
process. 
* * * * * 

PART 415—SERVICES FURNISHED BY 
PHYSICIANS IN PROVIDERS, 
SUPERVISING PHYSICIANS IN 
TEACHING SETTINGS, AND 
RESIDENTS IN CERTAIN SETTINGS 

26. The authority citation for part 415 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

Subpart C—Part B Carrier Payments 
for Physician Services to Beneficiaries 
in Providers 

§ 415.130 [Amended] 
27. In § 415.130(d), the phrase 

‘‘December 31, 2007’’ is removed and 
the phrase ‘‘June 30, 2008’’ is added in 
its place. 

PART 424—CONDITIONS FOR 
MEDICARE PAYMENT 

28. The authority citation for part 424 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

Subpart C—Claims for Payment 

29. Section 424.36 is amended by 
revising paragraphs (a) and (b)(6) 
introductory text to read as follows: 

§ 424.36 Signature requirements. 
(a) General rule. The beneficiary’s 

own signature is required on the claim 
unless the beneficiary has died or the 
provisions of paragraphs (b), (c), or (d) 
of this section apply. In order to utilize 
one of the provisions of paragraph (b)(1) 
through (b)(5), the provider, or where 
applicable, the supplier, must make 

reasonable efforts to obtain the signature 
of the beneficiary. For purposes of this 
section, ‘‘the claim’’ includes the actual 
claim form or such other form that 
contains adequate notice to the 
beneficiary or other authorized 
individual that the purpose of the 
signature is to authorize a provider or 
supplier to submit a claim to Medicare 
for specified services furnished to the 
beneficiary. 

(b) * * * 
(6) An ambulance provider or 

supplier with respect to emergency or 
non-emergency ambulance transport 
services, if the following conditions and 
documentation requirements are met. 
* * * * * 

30. Section 424.44 is amended by 
adding paragraph (a)(3) to read as 
follows: 

§ 424.44 Time limits for filing claims. 
(a) * * * 
(3) Within 30 calendar days of the 

effective date of a revocation of 
Medicare billing privileges as defined in 
§ 424.535 for physician or nonphysician 
practitioner organizations, physicians, 
nonphysician practitioners or 
independent diagnostic testing facilities. 
* * * * * 

Subpart D—To Whom Payment Is 
Ordinarily Made 

31. Section 424.57 is amended by— 
A. Amending paragraph (a) by adding 

the definitions of ‘‘Continuous positive 
airway pressure (CPAP)’’ and ‘‘Sleep 
test’’ in alphabetical order. 

B. Adding new paragraph (f). 
The revisions and additions read as 

follows: 

§ 424.57 Special payment rules for items 
furnished by DMEPOS suppliers and 
issuance of DMEPOS supplier billing 
privileges. 

(a) * * * 
Continuous positive airway pressure 

(CPAP) device means a machine that 
introduces air into the breathing 
passages at pressures high enough to 
overcome obstructions in the airway in 
order to improve airflow. The airway 
pressure delivered into the upper 
airway is continuous during both 
inspiration and expiration. 
* * * * * 

Sleep test means an attended or 
unattended diagnostic clinical test 
whether performed in or out of a sleep 
laboratory. The ‘‘provider of the sleep 
test’’ is the individual or entity that 
directly or indirectly administers the 
sleep test and/or provides the sleep test 
device used to administer the sleep test. 
* * * * * 

(f) Payment prohibition. A supplier 
cannot receive Medicare payment for a 
CPAP device if that supplier, or its 
affiliate, is directly or indirectly the 
provider of the sleep test used to 
diagnose a beneficiary with obstructive 
sleep apnea. 

Subpart P—Requirements for 
Establishing and Maintaining Medicare 
Billing Privileges 

32. Section 424.502 is amended by 
adding the definition ‘‘Physician or 
nonphysician practitioner organization’’ 
in alphabetical order to read as follows: 

§ 424.502 Definitions. 

* * * * * 
Physician or nonphysician 

practitioner organization means any 
physician or nonphysician practitioner 
entity that enrolls in the Medicare 
program as a sole proprietorship or 
organizational entity such as clinic or 
group practice. 
* * * * * 

§ 424.510 [Amended] 

33. In § 424.510, paragraph (d)(8) is 
removed. 

34. Section 424.516 is added to read 
as follows: 

§ 424.516 Additional provider and supplier 
requirements for enrolling and maintaining 
active enrollment status in the Medicare 
program. 

(a) Certifying compliance. CMS 
enrolls and maintains an active 
enrollment status for a provider or 
supplier when that provider or supplier 
certifies that it meets, and continues to 
meet, and CMS verifies that it meets, 
and continues to meet, all of the 
following requirements: 

(1) Compliance with title XVIII of the 
Act and applicable Medicare 
regulations. 

(2) Compliance with Federal and State 
licensure, certification, and regulatory 
requirements, as required, based on the 
type of services or supplies the provider 
or supplier type will furnish and bill 
Medicare. 

(3) Not employing or contracting with 
individuals or entities that meet either 
of the following conditions: 

(i) Excluded from participation in any 
Federal health care programs, for the 
provision of items and services covered 
under the programs, in violation of 
section 1128A(a)(6) of the Act. 

(ii) Debarred by the General Services 
Administration (GSA) from any other 
Executive Branch procurement or 
nonprocurement programs or activities, 
in accordance with the Federal 
Acquisition and Streamlining Act of 
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1994, and with the HHS Common Rule 
at 45 CFR part 76. 

(b) Reporting requirements 
Independent Diagnostic Testing 
Facilities (IDTFs). IDTF reporting 
requirements are specified in 
§ 410.33(g)(2) of this part. 

(c) Reporting requirements DMEPOS 
suppliers. DMEPOS reporting 
requirements are specified in 
§ 424.57(c)(2). 

(d) Reporting requirements for 
physician and nonphysician 
practitioner organizations (NPP), 
physicians and nonphysician 
practitioners. Physician groups/ 
organizations, physicians and 
nonphysician practitioners must report 
to CMS the following information 
within the specified timeframes: 

(1) Within 30 days— 
(i) A change of ownership; 
(ii) Any adverse legal action; or 
(iii) Change in practice location. 
(2) All other changes in enrollment 

must be reported within 90 days. 
(e) Reporting requirements for all 

other providers and suppliers. Provider 
and suppliers not identified in 
paragraphs (a) through (d) of this 
section, must report to CMS the 
following information within the 
specified timeframes: 

(1) Within 30 days for a change of 
ownership, including changes in 
authorized official(s) or delegated 
official(s); 

(2) All other changes to enrollment 
must be reported within 90 days. 

(f) Maintaining documentation. A 
provider or supplier is required to 
maintain ordering and referring 
documentation, including the NPI, 
received from a physician or eligible 
nonphysician practitioner for 10 years 
from the date of service. Physicians and 
nonphysician practitioners are required 
to maintain written ordering and 
referring documentation for 10 years 
from the date of service. 

35. Section 424.517 is added to read 
as follows: 

§ 424.517 Onsite review. 
(a) CMS reserves the right, when 

deemed necessary, to perform onsite 
review of a provider or supplier to 
verify that the enrollment information 
submitted to CMS or its agents is 
accurate and to determine compliance 
with Medicare enrollment requirements. 
Site visits for enrollment purposes do 
not affect those site visits performed for 
establishing compliance with conditions 
of participation. Based upon the results 
of CMS’s onsite review, the provider 
may be subject to denial or revocation 
of Medicare billing privileges as 
specified in § 424.530 or § 424.535 of 
this part. 

(1) Medicare Part A providers. CMS 
determines, upon on-site review, that 
the provider meets either of the 
following conditions: 

(i) Is unable to furnish Medicare- 
covered items or services. 

(ii) Has failed to satisfy any of the 
Medicare enrollment requirements. 

(2) Medicare Part B providers. CMS 
determines, upon review, that the 
supplier meets any of the following 
conditions: 

(i) Is unable to furnish Medicare- 
covered items or services. 

(ii) Has failed to satisfy any or all of 
the Medicare enrollment requirements. 

(iii) Has failed to furnish Medicare 
covered items or services as required by 
the statute or regulations. 

(b) [Reserved] 
36. Section 424.520 is revised to read 

as follows: 

§ 424.520 Effective date of Medicare billing 
privileges. 

(a) Surveyed, certified or accredited 
providers and suppliers. The effective 
date for billing privileges for providers 
and suppliers requiring State survey, 
certification or accreditation is specified 
in § 489.13 of this chapter. If a provider 
or supplier is seeking accreditation from 
a CMS-approved accreditation 
organization, the effective date is 
specified in § 489.13(d). 

(b) Independent Diagnostic Testing 
Facilities. The effective date for billing 
privileges for IDTFS is specified in 
§ 410.33(i) of this part. 

(c) DMEPOS suppliers. The effective 
date for billing privileges for DMEPOS 
suppliers is specified in § 424.57(b) of 
this subpart and section 1834(j)(1)(A) of 
the Act. 

37. Section 424.530 is amended by— 
A. Revising the section heading as set 

forth below. 
B. Adding paragraphs (a)(6) and (a)(7). 
The revision and additions read as 

follows: 

§ 424.530 Denial of enrollment in the 
Medicare program. 

(a) * * * 
(6) Overpayment. The current owner 

(as defined in § 424.502), physician or 
nonphysician practitioner has an 
existing overpayment at the time of 
filing of an enrollment application. 

(7) Payment suspension. The current 
owner (as defined in § 424.502), 
physician or nonphysician practitioner 
has been placed under a Medicare 
payment suspension as defined in 
§ 405.370 through § 405.372 of this 
subchapter. 
* * * * * 

38. Section 424.535 is amended by— 
A. Reserving paragraph (a)(8). 

B. Adding paragraphs (a)(9), (a)(10), 
and (g). 

C. Revising paragraph (f). 
The additions and revision read as 

follows: 

§ 424.535 Revocation of enrollment and 
billing privileges in the Medicare program. 

(a) * * * 
(8) [Reserved] 
(9) Failure to report. The provider or 

supplier did not comply with the 
reporting requirements specified in 
§ 424.516(d)(1)(ii) and (iii) of this 
subpart. 

(10) Failure to document. The 
provider or supplier did not comply 
with the documentation requirements 
specified in § 424.516(f) of this subpart. 
* * * * * 

(f) Effective date of revocation. 
Revocation becomes effective 30 days 
after CMS or the CMS contractor mails 
notice of its determination to the 
provider or supplier, except if the 
revocation is based on Federal exclusion 
or debarment, felony conviction, license 
suspension or revocation, or the practice 
location is determined by CMS or its 
contractor not to be operational. When 
a revocation is based on a Federal 
exclusion or debarment, felony 
conviction, license suspension or 
revocation, or the practice location is 
determined by CMS or its contractor not 
to be operational, the revocation is 
effective with the date of exclusion or 
debarment, felony conviction, license 
suspension or revocation or the date 
that CMS or its contractor determined 
that the provider or supplier was no 
longer operational. 

(g) Submission of claims for services 
furnished before revocation. A 
physician organization, physician, 
nonphysician practitioner or 
independent diagnostic testing facility 
must submit all claims for items and 
services furnished within 30 calendar 
days of the effective date of revocation. 

39. Section 424.565 is added to read 
as follows: 

§ 424.565 Overpayment. 

Failure to report. A physician or 
nonphysician practitioner organization, 
physician or nonphysician practitioner 
that does not comply with the reporting 
requirements specified in 
§ 424.516(d)(1)(ii) and (iii) of this 
subpart is assessed an overpayment 
back to the date of the adverse legal 
action or change in practice location. 
Overpayments are processed in 
accordance with Part 405, Subpart C of 
this chapter. 
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PART 485—CONDITIONS OF 
PARTICIPATION: SPECIALIZED 
PROVIDERS 

40. The authority citation for part 485 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395(hh)). 

Subpart B—Conditions of 
Participation: Comprehensive 
Outpatient Rehabilitation Facilities 

41. Section 485.58 is amended by 
revising the introductory text and 
paragraphs (a)(1)(i), and (e)(2) to read as 
follows: 

§ 485.58 Condition of participation: 
Comprehensive rehabilitation program. 

These services must be furnished by 
personnel that meet the qualifications 
set forth in § 485.70 and must be 
consistent with the plan of treatment 
and the results of comprehensive 
patient assessments. 

(a) * * * 
(1) * * * 
(i) Provide, in accordance with 

accepted principles of medical practice, 
medical direction, medical care 
services, consultation, and medical 
supervision of nonphysician staff; 
* * * * * 

(e) * * * 
(2) Exceptions. Physical therapy, 

occupational therapy, and speech- 
language pathology services may be 
furnished away from the premises of the 
CORF including the individual’s home 
when payment is not otherwise made 
under Title XVIII of the Act. In addition, 
a single home environment evaluation is 
covered if there is a need to evaluate the 
potential impact of the home 
environment on the rehabilitation goals. 
The single home environment 
evaluation requires the presence of the 
patient and the physical therapist, 
occupational therapist, or speech- 
language pathologist, as appropriate. 
* * * * * 

42. Section 485.70 is amended by— 
A. Revising paragraphs (c), (e), and (j). 
B. Removing paragraph (k). 
C. Redesignating paragraphs (l) and 

(m) as paragraphs (k) and (l), 
respectively. 

The revision reads as follows: 

§ 485.70 Personnel qualifications. 

* * * * * 
(c) An occupational therapist and an 

occupational therapy assistant must 
meet the qualifications in § 484.4 of this 
chapter. 
* * * * * 

(e) A physical therapist and a physical 
therapist assistant must meet the 
qualifications in § 484.4 of this chapter. 
* * * * * 

(j) A registered respiratory therapist 
must— 

(1) Be licensed by the State in which 
practicing, if applicable; and 

(2) Must meet one of the following 
requirements: 

(i) Has successfully completed the 
requirements of the Commission on the 
Accreditation of Allied Health 
Education Programs (CAAHEP) for the 
Advanced Level Therapist and the 
registry examinations administered by 
the National Board for Respiratory Care. 

(ii) Has successfully completed the 
requirements of the Commission on the 
Accreditation of Allied Health 
Education Programs (CAAHEP) for the 
Advanced Level Therapist and is 
eligible to take the registry examination 
for registered respiratory therapists 
administered by the National Board for 
Respiratory Therapy, Inc. 

(iii) Has equivalent training and 
experience as determined by the 
National Board for Respiratory Therapy, 
Inc. and be eligible to take the registry 
examination for registered respiratory 
therapists administered by the National 
Board for Respiratory Therapy, Inc. 
* * * * * 

Subpart H—Conditions of Participation 
for Clinics, Rehabilitation Agencies, 
and Public Health Agencies as 
Providers of Outpatient Physical 
Therapy and Speech-Language 
Pathology Services 

43. Section 485.703 is amended by— 
A. Adding the definition, ‘‘Extension 

location,’’ in alphabetical order. 
B. Revising paragraph (2) of the 

definition of ‘‘rehabilitation agency.’’ 
The addition and revision read as 

follows: 

§ 485.703 Definitions. 

* * * * * 
Extension location. A location or site 

from which a rehabilitation agency 
provides services within a portion of the 
total geographic area served by the 
primary site. The extension location is 
part of the rehabilitation agency. The 
extension location is located sufficiently 
close to share administration, 
supervision, and services in a manner 
that renders it unnecessary for the 
extension location to independently 
meet the conditions of participation as 
a rehabilitation agency. 
* * * * * 

Rehabilitation agency. An agency 
that— 
* * * * * 

(2) Provides at least physical therapy 
or speech-language pathology services. 
* * * * * 

44. Section 485.711 is amended by 
revising paragraphs (b)(3) and (c) to read 
as follows: 

§ 485.711 Condition of participation: Plan 
of care and physician involvement. 

* * * * * 
(b) * * * 
(3) The plan of care and results of 

treatment are reviewed by the physician 
or by the individual who established the 
plan at least as often as the patient’s 
condition requires, and the indicated 
action is taken. (For Medicare patients, 
the plan must be reviewed by a 
physician, nurse practitioner, clinical 
nurse specialist, or physician assistant 
at least every 30 days.) 
* * * * * 

(c) Standard: Emergency care. The 
established procedures to be followed 
by personnel in an emergency cover 
immediate care of the patient, persons 
to be notified, and reports to be 
prepared. 

45. Section 485.717 is revised to read 
as follows: 

§ 485.717 Condition of participation: 
Rehabilitation program. 

This condition and standards apply 
only to a rehabilitation agency’s own 
patients, not to patients of hospitals, 
skilled nursing facilities (SNFs), or 
Medicaid nursing facilities (NFs) to 
whom the agency furnishes services. 
The hospital, SNF, or NF is responsible 
for ensuring that qualified staff furnish 
services for which they arrange or 
contract for their patients. The 
rehabilitation agency provides physical 
therapy and speech-language pathology 
services to all of its patients who need 
them. 

(a) Standard: Qualification of staff. 
The agency’s therapy services are 
furnished by qualified individuals as 
direct services and services provided 
under contract. 

(b) Standard: Arrangements for 
services. If services are provided under 
contract, the contract must specify all of 
the following: 

(1) Term of the contract. 
(2) The manner of termination or 

renewal. 
(3) Provisions stating that the agency 

retains responsibility for the control and 
supervision of the services. 

PART 486—CONDITIONS FOR 
COVERAGE OF SPECIALIZED 
SERVICES FURNISHED BY 
SUPPLIERS 

46. The authority citation for part 486 
continues to read as follows: 
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Authority: Secs. 1102, 1138, and 1871 of 
the Social Security Act (42 U.S.C. 1302, 
1320b–8, and 1395hh) and section 371 of the 
Public Health Service Act (42 U.S.C 273). 

Subpart C—Conditions for Coverage: 
Portable X-Ray Services 

47. Section 486.104 is amended by— 
A. Revising the introductory text of 

paragraph (a). 
B. Revising paragraph (a)(1). 
C. Adding paragraph (a)(4). 
The revision and addition read as 

follows: 

§ 486.104 Condition for coverage: 
Qualifications, orientation and health of 
technical personnel. 

* * * * * 
(a) Standard-qualifications of 

technologists. All operators of the 
portable X-ray equipment meet the 
requirements of paragraph (a)(1) or (4) of 
this section: 

(1) Successful completion of a 
program of formal training in X-ray 
technology in a school approved by the 
Joint Review Committee on Education 
in Radiologic Technology (JRCERT), or 
have earned a bachelor’s or associate 
degree in radiologic technology from an 
accredited college or university. 
* * * * * 

(4) For those whose training was 
completed prior to January 1, 1993, 
successful completion of a program of 
formal training in X-ray technology in a 
school approved by the Council on 
Education of the American Medical 
Association, or by the American 
Osteopathic Association is acceptable. 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: June 9, 2008. 
Kerry Weems, 
Acting Administrator, Centers for Medicare 
& Medicaid Services. 

Approved: June 23, 2008. 
Michael O. Leavitt, 
Secretary. 

Note: These addenda will not appear in the 
Code of Federal Regulations. 

Addendum A: Explanation and Use of 
Addenda B 

The addenda on the following pages 
provide various data pertaining to the 
Medicare fee schedule for physicians’ 
services furnished in 2009. Addendum B 
contains the RVUs for work, non-facility PE, 
facility PE, and malpractice expense, and 
other information for all services included in 
the PFS. 

In previous years, we have listed many 
services in Addendum B that are not paid 

under the PFS. To avoid publishing as many 
pages of codes for these services, we are not 
including clinical laboratory codes or the 
alpha-numeric codes (Healthcare Common 
Procedure Coding System (HCPCS) codes not 
included in CPT) not paid under the PFS in 
Addendum B. 

Addendum B—2009 Relative Value Units 
and Related Information Used in Determining 
Medicare Payments for 2009 

This addendum contains the following 
information for each CPT code and alpha- 
numeric HCPCS code, except for: Alpha- 
numeric codes beginning with B (enteral and 
parenteral therapy), E (durable medical 
equipment), K (temporary codes for 
nonphysicians’ services or items), or L 
(orthotics); and codes for anesthesiology. 
Please also note the following: 

• An ‘‘NA’’ in the ‘‘Non-facility PE RVUs’’ 
column of Addendum B means that CMS has 
not developed a PE RVU in the non-facility 
setting for the service because it is typically 
performed in the hospital (for example, an 
open heart surgery is generally performed in 
the hospital setting and not a physician’s 
office). If there is an ‘‘NA’’ in the non-facility 
PE RVU column, and the contractor 
determines that this service can be performed 
in the non-facility setting, the service will be 
paid at the facility PE RVU rate. 

• Services that have an ‘‘NA’’ in the 
‘‘Facility PE RVUs’’ column of Addendum B 
are typically not paid using the PFS when 
provided in a facility setting. These services 
(which include ‘‘incident to’’ services and 
the technical portion of diagnostic tests) are 
generally paid under either the outpatient 
hospital prospective payment system or 
bundled into the hospital inpatient 
prospective payment system payment. 

1. CPT/HCPCS code. This is the CPT or 
alpha-numeric HCPCS number for the 
service. Alpha-numeric HCPCS codes are 
included at the end of this addendum. 

2. Modifier. A modifier is shown if there 
is a technical component (modifier TC) and 
a professional component (PC) (modifier–26) 
for the service. If there is a PC and a TC for 
the service, Addendum B contains three 
entries for the code. A code for: The global 
values (both professional and technical); 
modifier–26 (PC); and, modifier TC. The 
global service is not designated by a modifier, 
and physicians must bill using the code 
without a modifier if the physician furnishes 
both the PC and the TC of the service. 

Modifier–53 is shown for a discontinued 
procedure, for example a colonoscopy that is 
not completed. There will be RVUs for a code 
with this modifier. 

3. Status indicator. This indicator shows 
whether the CPT/HCPCS code is in the PFS 
and whether it is separately payable if the 
service is covered. 

A = Active code. These codes are 
separately payable under the PFS if covered. 
There will be RVUs for codes with this 
status. The presence of an ‘‘A’’ indicator does 
not mean that Medicare has made a national 
coverage determination regarding the service. 
Carriers remain responsible for coverage 
decisions in the absence of a national 
Medicare policy. 

B = Bundled code. Payments for covered 
services are always bundled into payment for 

other services not specified. If RVUs are 
shown, they are not used for Medicare 
payment. If these services are covered, 
payment for them is subsumed by the 
payment for the services to which they are 
incident (an example is a telephone call from 
a hospital nurse regarding care of a patient). 

C = Carriers price the code. Carriers will 
establish RVUs and payment amounts for 
these services, generally on an individual 
case basis following review of 
documentation, such as an operative report. 

D* = Deleted/discontinued code. 
E = Excluded from the PFS by regulation. 

These codes are for items and services that 
CMS chose to exclude from the fee schedule 
payment by regulation. No RVUs are shown, 
and no payment may be made under the PFS 
for these codes. Payment for them, when 
covered, continues under reasonable charge 
procedures. 

F = Deleted/discontinued codes. (Code not 
subject to a 90-day grace period.) These codes 
are deleted effective with the beginning of 
the year and are never subject to a grace 
period. This indicator is no longer effective 
beginning with the 2005 fee schedule as of 
January 1, 2005. 

G = Code not valid for Medicare purposes. 
Medicare uses another code for reporting of, 
and payment for, these services. (Codes 
subject to a 90-day grace period.) This 
indicator is no longer effective with the 2005 
PFS as of January 1, 2005. 

H* = Deleted modifier. For 2000 and later 
years, either the TC or PC shown for the code 
has been deleted and the deleted component 
is shown in the database with the H status 
indicator. 

I = Not valid for Medicare purposes. 
Medicare uses another code for the reporting 
of, and the payment for these services. (Codes 
not subject to a 90-day grace period.) 

L = Local codes. Carriers will apply this 
status to all local codes in effect on January 
1, 1998 or subsequently approved by central 
office for use. Carriers will complete the 
RVUs and payment amounts for these codes. 

M = Measurement codes, used for reporting 
purposes only. There are no RVUs and no 
payment amounts for these codes. Medicare 
uses them to aid with performance 
measurement. No separate payment is made. 
These codes should be billed with a zero 
(($0.00) charge and are denied) on the 
MPFSDB. 

N = Non-covered service. These codes are 
noncovered services. Medicare payment may 
not be made for these codes. If RVUs are 
shown, they are not used for Medicare 
payment. 

R = Restricted coverage. Special coverage 
instructions apply. If the service is covered 
and no RVUs are shown, it is carrier-priced. 

T = There are RVUs for these services, but 
they are only paid if there are no other 
services payable under the PFS billed on the 
same date by the same provider. If any other 
services payable under the PFS are billed on 
the same date by the same provider, these 
services are bundled into the service(s) for 
which payment is made. 

X = Statutory exclusion. These codes 
represent an item or service that is not within 
the statutory definition of ‘‘physicians’ 
services’’ for PFS payment purposes. No 
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RVUs are shown for these codes, and no 
payment may be made under the PFS. 
(Examples are ambulance services and 
clinical diagnostic laboratory services.) 

4. Description of code. This is an 
abbreviated version of the narrative 
description of the code. 

5. Physician work RVUs. These are the 
RVUs for the physician work for this service 
in 2009. Note: The separate BN adjustor is 
not reflected in these physician work RVUs. 

6. Fully implemented non-facility practice 
expense RVUs. These are the fully 
implemented resource-based PE RVUs for 
non-facility settings. 

7. Transitional Non-facility practice 
expense RVUs. These are the 2009 resource- 
based PE RVUs for non-facility settings. 

8. Fully implemented facility practice 
expense RVUs. These are the fully 
implemented resource-based PE RVUs for 
facility settings. 

9. Transitional facility practice expense 
RVUs. These are the 2009 resource-based PE 
RVUs for facility settings. 

10. Malpractice expense RVUs. These are 
the RVUs for the malpractice expense for the 
service for 2009. 

11. Global period. This indicator shows the 
number of days in the global period for the 
code (0, 10, or 90 days). An explanation of 
the alpha codes follows: 

MMM = Code describes a service furnished 
in uncomplicated maternity cases including 
antepartum care, delivery, and postpartum 
care. The usual global surgical concept does 
not apply. See the 1999 Physicians’ Current 
Procedural Terminology for specific 
definitions. 

XXX = The global concept does not apply. 
YYY = The global period is to be set by the 

carrier (for example, unlisted surgery codes). 
ZZZ = Code related to another service that 

is always included in the global period of the 
other service. (Note: Physician work and PE 
are associated with intra service time and in 
some instances in the post service time. 

*Codes with these indicators had a 90-day 
grace period before January 1, 2005. 
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29 CFR 

4003.................................38117 
Proposed Rules: 
4001.................................37390 
4022.................................37390 
4044.................................37390 

31 CFR 

Ch. V................................37536 

32 CFR 

Proposed Rules: 
199...................................38348 
726...................................38350 

33 CFR 

117.......................37806, 37809 
165 .........37809, 37810, 37813, 

37815, 37818, 37820, 37822, 
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37824, 37827, 37829, 37833, 
37835, 38120 

34 CFR 

Proposed Rules: 
674...................................37694 
682...................................37694 
685...................................37694 

36 CFR 

Proposed Rules: 
1195.....................38352, 38353 

37 CFR 

201...................................37838 
202...................................37838 
203...................................37838 
204...................................37838 
205...................................37838 
211...................................37838 
Proposed Rules: 
1.......................................38027 

38 CFR 
Proposed Rules: 
21.....................................37402 

40 CFR 
52 ...........37840, 37841, 37843, 

37844, 38122, 38124, 38328 
63.....................................37728 
81.....................................38124 
86.....................................38293 
174...................................37846 
180.......................37850, 37852 
261...................................37858 
266...................................37858 
Proposed Rules: 
52.........................38163, 38353 
55.....................................38356 

42 CFR 
Proposed Rules: 
405...................................38502 
409...................................38502 
410...................................38502 

411...................................38502 
414...................................38502 
415...................................38502 
424...................................38502 
485...................................38502 
486...................................38502 

44 CFR 

67.....................................38132 

47 CFR 

1...........................37861, 37869 
32.....................................37882 
36.....................................37882 
43.........................37861, 37869 
54.....................................37882 
73 ............38138, 38139, 38331 
Proposed Rules: 
1.......................................37911 
43.....................................37911 
73.....................................38361 

49 CFR 

571...................................38331 
Proposed Rules: 
171...................................38361 
173.......................38164, 38361 
177...................................38164 
178...................................38361 
523...................................37922 
531...................................37922 
533...................................37922 
534...................................37922 
536...................................37922 
537...................................37922 
571...................................38372 

50 CFR 

622...................................38139 
635...................................38144 
648.......................37382, 38340 
Proposed Rules: 
404...................................38375 
622...................................38387 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT JULY 7, 2008 

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Temporary Importation of 

Horses: 
Noncompetitive 

Entertainment Horses 
from Countries Affected 
with Contagious Equine 
Metritis; published 6-5-08 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Magnuson-Stevens Act 

Provisions; Northeast 
Multispecies Fishery: 
Allocation of Trips to Closed 

Area II Yellowtail Flounder 
Special Access Program; 
published 6-4-08 

ENVIRONMENTAL 
PROTECTION AGENCY 
Approval and Promulgation of 

Air Quality Implementation 
Plans: 
Wayne County Area, PA; 

published 6-6-08 
Approval and Promulgation of 

Implementation Plans: 
Georgia; Enhanced 

Inspection and 
Maintenance Plan; 
published 5-5-08 

Approval and Promulgation of 
State Implementation Plans: 
States of South Dakota and 

Wyoming; Interstate 
Transport of Pollution; 
published 5-8-08 

Control of Emissions of Air 
Pollution from Locomotive 
Engines and Marine 
Compression-Ignition 
Engines Less than 30 Liters 
per Cylinder; published 5-6- 
08 

Control of Emissions of Air 
Pollution from Locomotive 
Engines and Marine 
Compression-Ignition 
Engines Less than 30 Liters 
per Cylinder; Republication; 
published 6-30-08 

Hazardous Waste 
Management System: 
Identification and Listing of 
Hazardous Waste; 
Amendment to Hazardous 

Waste Code (F019); 
published 6-4-08 

FEDERAL TRADE 
COMMISSION 
Definitions and Implementation 

Under the CAN-SPAM Act; 
published 5-21-08 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge Operating 

Regulations: 
Sabine Lake, Port Arthur, 

TX; published 6-19-08 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness Directives: 

Air Tractor, Inc. AT-200, AT- 
300, AT-400, AT-500, AT- 
600, and AT-800 Series 
Airplanes; published 6-2- 
08 

Cirrus Design Corporation 
Model SR20 Airplanes; 
published 6-2-08 

Dassault Model Falcon 7X 
Airplanes; published 6-19- 
08 

Rolls-Royce plc (RR) RB211 
Trent 500 Series Turbofan 
Engines; published 5-30- 
08 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Importation of Baby Squash 

and Baby Courgettes from 
Zambia; comments due by 
7-15-08; published 5-16-08 
[FR E8-10920] 

Importation of Horses, 
Ruminants, Swine, and 
Dogs: 
Remove Panama from Lists 

of Regions Where 
Screwworm is Considered 
to Exist; comments due 
by 7-15-08; published 5- 
16-08 [FR E8-10918] 

Importation of Tomatoes from 
Souss-Massa, Morocco; 
comments due by 7-15-08; 
published 5-16-08 [FR E8- 
10923] 

AGRICULTURE 
DEPARTMENT 
Forest Service 
Request for Comment; 

Availability: 
Regulatory Flexibility Act 

Assessment; Locatable 
Minerals Operations; 
comments due by 7-17- 

08; published 6-17-08 [FR 
E8-13446] 

CIVIL RIGHTS COMMISSION 
Supplemental Standards of 

Ethical Conduct for 
Employees of the United 
States Commission on Civil 
Rights; comments due by 7- 
14-08; published 6-13-08 
[FR E8-13170] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fisheries in the Western 

Pacific; Precious Corals 
Fisheries; Black Coral Quota 
and Gold Coral Moratorium; 
comments due by 7-14-08; 
published 5-30-08 [FR E8- 
12127] 

DEFENSE DEPARTMENT 
Defense Acquisition 
Regulations System 
Defense Federal Acquisition 

Regulation Supplement: 
Excessive Pass-Through 

Charges; comments due 
by 7-14-08; published 5- 
13-08 [FR E8-10666] 

DEFENSE DEPARTMENT 
Federal Acquisition Regulation: 

Contractor Compliance 
Program and Integrity 
Reporting; comments due 
by 7-15-08; published 5- 
16-08 [FR E8-11137] 

Federal Acquisition Regulation; 
FAR Case 2007018, 
Organizational Conflicts of 
Interest; comments due by 
7-18-08; published 6-18-08 
[FR E8-13724] 

Privacy Act; Systems of 
Records; comments due by 
7-18-08; published 5-19-08 
[FR E8-11140] 

Transporter Proof of Delivery; 
comments due by 7-18-08; 
published 5-19-08 [FR E8- 
11124] 

ENERGY DEPARTMENT 
Assistance Regulations; 

comments due by 7-15-08; 
published 5-16-08 [FR E8- 
11005] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Agency Information Collection 

Activities; Proposals, 
Submissions, and Approvals; 
comments due by 7-14-08; 
published 5-15-08 [FR E8- 
10898] 

Approval and Promulgation of 
Air Quality Implementation 
Plans; Pennsylvania: 
Determination of Attainment 

of the Fine Particle 
Standard; comments due 
by 7-14-08; published 6- 
13-08 [FR E8-13340] 

Environmental Statements; 
Notice of Intent: 
Coastal Nonpoint Pollution 

Control Programs; States 
and Territories— 
Florida and South 

Carolina; Open for 
comments until further 
notice; published 2-11- 
08 [FR 08-00596] 

Intent to delete the Fourth 
Street Abandoned Refinery 
Site from the National 
Priorities List; comments 
due by 7-14-08; published 
6-13-08 [FR E8-13371] 

Naphthalene Risk 
Assessments; Availability, 
and Risk Reduction Options; 
comments due by 7-14-08; 
published 5-14-08 [FR E8- 
10830] 

National Oil and Hazardous 
Substances Pollution 
Contingency Plan: 
National Priorities List; 

comments due by 7-14- 
08; published 6-13-08 [FR 
E8-13366] 

National Priorities List; 
comments due by 7-14- 
08; published 6-13-08 [FR 
E8-13369] 

National Priorities List 
Update; comments due by 
7-14-08; published 6-13- 
08 [FR E8-13338] 

Pesticide Tolerances: 
Cyproconazole; comments 

due by 7-14-08; published 
5-14-08 [FR E8-10829] 

Protection of Stratospheric 
Ozone: 
Revision of Refrigerant 

Recovery Only Equipment 
Standards; comments due 
by 7-18-08; published 6- 
18-08 [FR E8-13754] 

Protection of Stratospheric 
Ozone; Revision of 
Refrigerant Recovery Only 
Equipment Standards; 
comments due by 7-18-08; 
published 6-18-08 [FR E8- 
13749] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Development of Nationwide 

Broadband Data to Evaluate 
Reasonable and Timely 
Deployment of Advanced 
Services to All Americans, 
etc.; comments due by 7- 
17-08; published 7-2-08 [FR 
E8-14875] 

Promoting Diversification of 
Ownership in the 
Broadcasting Services; 
comments due by 7-15-08; 
published 5-16-08 [FR E8- 
11043] 
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FEDERAL RESERVE 
SYSTEM 
Truth in Lending; comments 

due by 7-18-08; published 
5-19-08 [FR E8-10242] 

Truth in Savings; comments 
due by 7-18-08; published 
5-19-08 [FR E8-10243] 

FEDERAL TRADE 
COMMISSION 
Privacy Act; Systems of 

Records; comments due by 
7-14-08; published 6-12-08 
[FR E8-13111] 

GENERAL SERVICES 
ADMINISTRATION 
Civilian Agency Acquisition 

Council and the Defense 
Acquisition Regulations 
Council; comments due by 
7-18-08; published 6-18-08 
[FR E8-13724] 

Federal Acquisition Regulation: 
Contractor Compliance 

Program and Integrity 
Reporting; comments due 
by 7-15-08; published 5- 
16-08 [FR E8-11137] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 
Medicare Program: 

Revisions to the Medicare 
Advantage and 
Prescription Drug Benefit 
Program; comments due 
by 7-15-08; published 5- 
16-08 [FR 08-01244] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Defining Small Number of 

Animals for Minor Use 
Designation; comments due 
by 7-16-08; published 3-18- 
08 [FR E8-05385] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage Regulations; Port 

of New York; comments due 
by 7-14-08; published 5-14- 
08 [FR E8-10706] 

Crewmember Identification 
Documents; comments due 
by 7-14-08; published 5-14- 
08 [FR E8-10707] 

Escort Vessels in Certain U.S. 
Waters; comments due by 
7-14-08; published 4-15-08 
[FR E8-07935] 

Safety Zone: 
Patchogue Bay, Patchogue, 

NY; comments due by 7- 
14-08; published 6-12-08 
[FR E8-13143] 

Safety Zones: 
Festival of Sail San 

Francisco, San Francisco, 

CA; comments due by 7- 
14-08; published 6-13-08 
[FR E8-13268] 

HOMELAND SECURITY 
DEPARTMENT 
Privacy Act of 1974: 

Implementation of 
Exemptions; US-VISIT 
Technical Reconciliation 
Analysis Classification 
System (TRACS); comments 
due by 7-16-08; published 
6-16-08 [FR E8-13386] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Draft Bexar County Karst 

Invertebrates Recovery Plan; 
comments due by 7-15-08; 
published 5-16-08 [FR E8- 
10996] 

Endangered and Threatened 
Wildlife and Plants: 
90-Day Finding on a 

Petition To List the Ashy 
Storm-Petrel 
(Oceanodroma 
homochroa); comments 
due by 7-14-08; published 
5-15-08 [FR E8-10790] 

Initiation of Status Review 
for the Northern Mexican 
Gartersnake (Thamnophis 
eques megalops); 
comments due by 7-14- 
08; published 5-28-08 [FR 
E8-11756] 

Proposed Removal of 
Erigeron Maguirei from 
the Federal List of 
Endangered and 
Threatened Plants; 
Availability of Post- 
Delisting Monitoring Plan; 
comments due by 7-15- 
08; published 5-16-08 [FR 
E8-09282] 

Endangered and Threatened 
Wildlife and Plants; Special 
Rule for the Polar Bear; 
comments due by 7-14-08; 
published 5-15-08 [FR E8- 
11144] 

INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
West Virginia Regulatory 

Program; comments due by 
7-16-08; published 6-16-08 
[FR E8-13456] 

LIBRARY OF CONGRESS 
Copyright Office, Library of 
Congress 
Retransmission of Digital 

Broadcast Signals Pursuant 
to the Cable Statutory 
License; comments due by 
7-17-08; published 6-2-08 
[FR E8-11855] 

NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 
Civilian Agency Acquisition 

Council and the Defense 

Acquisition Regulations 
Council; comments due by 
7-18-08; published 6-18-08 
[FR E8-13724] 

Federal Acquisition Regulation: 
Contractor Compliance 

Program and Integrity 
Reporting; comments due 
by 7-15-08; published 5- 
16-08 [FR E8-11137] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness Directives: 

Airbus Model A300, A310, 
and A300-600 Series 
Airplanes; comments due 
by 7-17-08; published 6- 
17-08 [FR E8-13566] 

Airbus Model A330 
Airplanes; and Model 
A340 200 and -300 
Airplanes; comments due 
by 7-14-08; published 6- 
17-08 [FR E8-13568] 

APEX Aircraft Model CAP 
10 B Airplanes; comments 
due by 7-14-08; published 
6-13-08 [FR E8-13319] 

Boeing Model 767-200 and 
-300 Series Airplanes; 
comments due by 7-14- 
08; published 6-17-08 [FR 
E8-13579] 

DG Flugzeugbau GmbH 
Model DG-500MB 
Powered Sailplanes; 
comments due by 7-14- 
08; published 6-13-08 [FR 
E8-13324] 

Engine Components Inc. 
Reciprocating Engine 
Cylinder Assemblies; 
comments due by 7-18- 
08; published 5-19-08 [FR 
E8-11116] 

Lockheed Model 382, 382B, 
382E, 382F, and 382G 
Series Airplanes; 
comments due by 7-14- 
08; published 6-13-08 [FR 
E8-13322] 

Proposed Establishment of 
Class E Airspace: 
Eek, AK; comments due by 

7-14-08; published 5-29- 
08 [FR E8-11968] 

Venetie, AK; comments due 
by 7-14-08; published 5- 
29-08 [FR E8-11969] 

Proposed Revision of Class E 
Airspace: 
Gulkana, AK; comments due 

by 7-14-08; published 5- 
29-08 [FR E8-11976] 

Kake, AK; comments due 
by 7-14-08; published 5- 
29-08 [FR E8-11973] 

Kivalina, AK; comments due 
by 7-14-08; published 5- 
29-08 [FR E8-11978] 

Prospect Creek, AK; 
comments due by 7-14- 
08; published 5-29-08 [FR 
E8-11972] 

Red Dog, AK; comments 
due by 7-14-08; published 
5-29-08 [FR E8-11971] 

TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Proposed Decisions to Grant 

Exemptions: 
Average Fuel Economy 

Standards; Passenger 
Automobile Average Fuel 
Economy Standards; 
comments due by 7-17- 
08; published 6-17-08 [FR 
E8-13505] 

TRANSPORTATION 
DEPARTMENT 
Pipeline and Hazardous 
Materials Safety 
Administration 
Hazardous Materials 

Transportation; Registration 
and Fee Assessment 
Program; comments due by 
7-14-08; published 5-5-08 
[FR E8-09815] 

TRANSPORTATION 
DEPARTMENT 
Surface Transportation 
Board 
Waybill Sample; comments 

due by 7-18-08; published 
6-26-08 [FR E8-13677] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Determination of Minimum 

Required Pension 
Contributions; comments 
due by 7-14-08; published 
4-15-08 [FR 08-01133] 

Regulations Under Section 
2642(g); comments due by 
7-16-08; published 4-17-08 
[FR E8-08033] 

VETERANS AFFAIRS 
DEPARTMENT 
VA Veteran-Owned Small 

Business Verification 
Guidelines; comments due 
by 7-18-08; published 5-19- 
08 [FR E8-10489] 

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741– 
6043. This list is also 
available online at http:// 
www.archives.gov/federal- 
register/laws.html. 

The text of laws is not 
published in the Federal 

VerDate Aug 31 2005 20:30 Jul 03, 2008 Jkt 214001 PO 00000 Frm 00004 Fmt 4712 Sfmt 4711 E:\FR\FM\07JYCU.LOC 07JYCUjle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 F
R

C
U



v Federal Register / Vol. 73, No. 130 / Monday, July 7, 2008 / Reader Aids 

Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 

CORRECTION 

In the List of Public Laws 
printed in the Federal Register 
on July 1, 2008, H.R. 2642, 
Public Law 110–252, was 
printed incorrectly. It should 
read as follows: 

H.R. 2642/P.L. 110–252 
Supplemental Appropriations 
Act, 2008 (June 30, 2008; 122 
Stat. 2323) 
Last List July 2, 2008 

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 

enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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CFR CHECKLIST 

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 
The CFR is available free on-line through the Government Printing 
Office’s GPO Access Service at http://www.gpoaccess.gov/cfr/ 
index.html. For information about GPO Access call the GPO User 
Support Team at 1-888-293-6498 (toll free) or 202-512-1530. 
The annual rate for subscription to all revised paper volumes is 
$1499.00 domestic, $599.60 additional for foreign mailing. 
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250–7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, Master Card, or Discover). Charge orders may be 
telephoned to the GPO Order Desk, Monday through Friday, at (202) 
512–1800 from 8:00 a.m. to 4:00 p.m. eastern time, or FAX your 
charge orders to (202) 512-2250. 
Title Stock Number Price Revision Date 

1 .................................. (869–064–00001–7) ...... 5.00 4 Jan. 1, 2008 

2 .................................. (869–064–00002–5) ...... 8.00 Jan. 1, 2008 

3 (2006 Compilation 
and Parts 100 and 
102) .......................... (869–064–00003–3) ...... 35.00 1 Jan. 1, 2008 

4 .................................. (869–064–00004–1) ...... 13.00 Jan. 1, 2008 

5 Parts: 
1–699 ........................... (869–064–00005–0) ...... 63.00 Jan. 1, 2008 
700–1199 ...................... (869–064–00006–8) ...... 53.00 Jan. 1, 2008 
1200–End ...................... (869–064–00007–6) ...... 64.00 Jan. 1, 2008 

6 .................................. (869–064–00008–4) ...... 13.50 Jan. 1, 2008 

7 Parts: 
1–26 ............................. (869–064–00009–2) ...... 47.00 Jan. 1, 2008 
27–52 ........................... (869–064–00010–6) ...... 52.00 Jan. 1, 2008 
53–209 .......................... (869–064–00011–4) ...... 40.00 Jan. 1, 2008 
210–299 ........................ (869–064–00012–2) ...... 65.00 Jan. 1, 2008 
300–399 ........................ (869–064–00013–1) ...... 49.00 Jan. 1, 2008 
400–699 ........................ (869–064–00014–9) ...... 45.00 Jan. 1, 2008 
700–899 ........................ (869–064–00015–7) ...... 46.00 Jan. 1, 2008 
900–999 ........................ (869–064–00016–5) ...... 63.00 Jan. 1, 2008 
1000–1199 .................... (869–064–00017–3) ...... 22.00 Jan. 1, 2008 
1200–1599 .................... (869–064–00018–1) ...... 64.00 Jan. 1, 2008 
1600–1899 .................... (869–064–00019–0) ...... 67.00 Jan. 1, 2008 
1900–1939 .................... (869–064–00020–3) ...... 31.00 Jan. 1, 2008 
1940–1949 .................... (869–064–00021–1) ...... 50.00 Jan. 1, 2008 
1950–1999 .................... (869–064–00022–0) ...... 49.00 Jan. 1, 2008 
2000–End ...................... (869–064–00023–8) ...... 53.00 Jan. 1, 2008 

8 .................................. (869–064–00024–6) ...... 66.00 Jan. 1, 2008 

9 Parts: 
1–199 ........................... (869–064–00025–4) ...... 64.00 Jan. 1, 2008 
200–End ....................... (869–064–00026–2) ...... 61.00 Jan. 1, 2008 

10 Parts: 
1–50 ............................. (869–064–00027–1) ...... 64.00 Jan. 1, 2008 
51–199 .......................... (869–064–00028–9) ...... 61.00 Jan. 1, 2008 
200–499 ........................ (869–064–00029–7) ...... 46.00 Jan. 1, 2008 
500–End ....................... (869–064–00030–1) ...... 65.00 Jan. 1, 2008 

11 ................................ (869–064–00031–9) ...... 44.00 Jan. 1, 2008 

12 Parts: 
1–199 ........................... (869–064–00032–7) ...... 37.00 Jan. 1, 2008 
200–219 ........................ (869–064–00033–5) ...... 40.00 Jan. 1, 2008 
220–299 ........................ (869–064–00034–3) ...... 64.00 Jan. 1, 2008 
300–499 ........................ (869–064–00035–1) ...... 47.00 Jan. 1, 2008 
500–599 ........................ (869–064–00036–0) ...... 42.00 Jan. 1, 2008 
600–899 ........................ (869–064–00037–8) ...... 59.00 Jan. 1, 2008 

Title Stock Number Price Revision Date 

900–End ....................... (869–064–00038–6) ...... 53.00 Jan. 1, 2008 

13 ................................ (869–064–00039–4) ...... 58.00 Jan. 1, 2008 

14 Parts: 
1–59 ............................. (869–064–00040–8) ...... 66.00 Jan. 1, 2008 
60–139 .......................... (869–064–00041–6) ...... 61.00 Jan. 1, 2008 
140–199 ........................ (869–064–00042–4) ...... 33.00 Jan. 1, 2008 
200–1199 ...................... (869–064–00043–2) ...... 53.00 Jan. 1, 2008 
1200–End ...................... (869–064–00044–1) ...... 48.00 Jan. 1, 2008 

15 Parts: 
0–299 ........................... (869–064–00045–9) ...... 43.00 Jan. 1, 2008 
300–799 ........................ (869–064–00046–7) ...... 63.00 Jan. 1, 2008 
800–End ....................... (869–064–00047–5) ...... 45.00 Jan. 1, 2008 

16 Parts: 
0–999 ........................... (869–064–00048–3) ...... 53.00 Jan. 1, 2008 
1000–End ...................... (869–064–00049–1) ...... 63.00 Jan. 1, 2008 

17 Parts: 
1–199 ........................... (869–064–00051–3) ...... 53.00 Apr. 1, 2008 
200–239 ........................ (869–064–00052–1) ...... 63.00 Apr. 1, 2008 
240–End ....................... (869–064–00053–0) ...... 65.00 Apr. 1, 2008 

18 Parts: 
1–399 ........................... (869–064–00054–8) ...... 65.00 Apr. 1, 2008 
400–End ....................... (869–064–00055–6) ...... 29.00 Apr. 1, 2008 

19 Parts: 
1–140 ........................... (869–064–00056–4) ...... 64.00 Apr. 1, 2008 
141–199 ........................ (869–064–00057–2) ...... 61.00 Apr. 1, 2008 
200–End ....................... (869–064–00058–1) ...... 34.00 Apr. 1, 2008 

20 Parts: 
1–399 ........................... (869–064–00059–9) ...... 53.00 Apr. 1, 2008 
400–499 ........................ (869–062–00060–0) ...... 64.00 Apr. 1, 2007 
500–End ....................... (869–064–00061–1) ...... 66.00 Apr. 1, 2008 

21 Parts: 
1–99 ............................. (869–064–00062–9) ...... 43.00 Apr. 1, 2008 
100–169 ........................ (869–062–00063–4) ...... 49.00 Apr. 1, 2007 
170–199 ........................ (869–064–00064–5) ...... 53.00 Apr. 1, 2008 
200–299 ........................ (869–064–00065–3) ...... 20.00 Apr. 1, 2008 
300–499 ........................ (869–064–00066–1) ...... 33.00 Apr. 1, 2008 
500–599 ........................ (869–064–00067–0) ...... 50.00 Apr. 1, 2008 
600–799 ........................ (869–064–00068–8) ...... 20.00 Apr. 1, 2008 
800–1299 ...................... (869–064–00069–6) ...... 63.00 Apr. 1, 2008 
1300–End ...................... (869–064–00070–0) ...... 28.00 Apr. 1, 2008 

22 Parts: 
1–299 ........................... (869–064–00071–8) ...... 66.00 Apr. 1, 2008 
300–End ....................... (869–064–00072–6) ...... 48.00 Apr. 1, 2008 

23 ................................ (869–064–00073–4) ...... 48.00 Apr. 1, 2008 

24 Parts: 
0–199 ........................... (869–064–00074–2) ...... 63.00 Apr. 1, 2008 
200–499 ........................ (869–064–00075–1) ...... 53.00 Apr. 1, 2008 
500–699 ........................ (869–064–00076–9) ...... 33.00 Apr. 1, 2008 
700–1699 ...................... (869–064–00077–7) ...... 64.00 Apr. 1, 2008 
1700–End ...................... (869–064–00078–5) ...... 33.00 Apr. 1, 2008 

25 ................................ (869–062–00079–1) ...... 64.00 Apr. 1, 2007 

26 Parts: 
§§ 1.0–1–1.60 ................ (869–064–00080–7) ...... 52.00 Apr. 1, 2008 
§§ 1.61–1.169 ................ (869–064–00081–5) ...... 66.00 Apr. 1, 2008 
§§ 1.170–1.300 .............. (869–062–00082–1) ...... 60.00 Apr. 1, 2007 
§§ 1.301–1.400 .............. (869–064–00083–1) ...... 50.00 Apr. 1, 2008 
§§ 1.401–1.440 .............. (869–064–00084–0) ...... 59.00 Apr. 1, 2008 
§§ 1.441–1.500 .............. (869–064–00085–8) ...... 61.00 Apr. 1, 2008 
§§ 1.501–1.640 .............. (869–064–00086–6) ...... 52.00 Apr. 1, 2008 
§§ 1.641–1.850 .............. (869–064–00087–4) ...... 64.00 Apr. 1, 2008 
§§ 1.851–1.907 .............. (869–064–00088–2) ...... 64.00 Apr. 1, 2008 
§§ 1.908–1.1000 ............ (869–064–00089–1) ...... 63.00 Apr. 1, 2008 
§§ 1.1001–1.1400 .......... (869–064–00090–4) ...... 64.00 Apr. 1, 2008 
§§ 1.1401–1.1550 .......... (869–064–00091–2) ...... 61.00 Apr. 1, 2008 
§§ 1.1551–End .............. (869–064–00092–1) ...... 53.00 Apr. 1, 2008 
2–29 ............................. (869–064–00093–9) ...... 63.00 Apr. 1, 2008 
30–39 ........................... (869–064–00094–7) ...... 44.00 Apr. 1, 2008 
40–49 ........................... (869–064–00095–5) ...... 31.00 6Apr. 1, 2008 
50–299 .......................... (869–064–00096–3) ...... 45.00 Apr. 1, 2008 
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Title Stock Number Price Revision Date 

*300–499 ...................... (869–064–00097–1) ...... 64.00 Apr. 1, 2008 
500–599 ........................ (869–062–00098–7) ...... 12.00 5 Apr. 1, 2007 
600–End ....................... (869–064–00099–8) ...... 20.00 Apr. 1, 2008 

27 Parts: 
1–39 ............................. (869–064–00100–5) ...... 35.00 Apr. 1, 2008 
40–399 .......................... (869–064–00101–3) ...... 67.00 Apr. 1, 2008 
400–End ....................... (869–064–00102–1) ...... 21.00 Apr. 1, 2008 

28 Parts: .....................
0–42 ............................. (869–062–00103–7) ...... 61.00 July 1, 2007 
43–End ......................... (869–062–00104–5) ...... 60.00 July 1, 2007 

29 Parts: 
0–99 ............................. (869–062–00105–3) ...... 50.00 7July 1, 2007 
100–499 ........................ (869–062–00106–1) ...... 23.00 July 1, 2007 
500–899 ........................ (869–062–00107–0) ...... 61.00 7July 1, 2007 
900–1899 ...................... (869–062–00108–8) ...... 36.00 July 1, 2007 
1900–1910 (§§ 1900 to 

1910.999) .................. (869–062–00109–6) ...... 61.00 July 1, 2007 
1910 (§§ 1910.1000 to 

end) ......................... (869–062–00110–0) ...... 46.00 July 1, 2007 
1911–1925 .................... (869–062–00111–8) ...... 30.00 July 1, 2007 
1926 ............................. (869–062–00112–6) ...... 50.00 July 1, 2007 
1927–End ...................... (869–062–00113–4) ...... 62.00 July 1, 2007 

30 Parts: 
1–199 ........................... (869–062–00114–2) ...... 57.00 July 1, 2007 
200–699 ........................ (869–062–00115–1) ...... 50.00 July 1, 2007 
700–End ....................... (869–062–00116–9) ...... 58.00 July 1, 2007 

31 Parts: 
0–199 ........................... (869–062–00117–7) ...... 41.00 July 1, 2007 
200–499 ........................ (869–062–00118–5) ...... 46.00 July 1, 2007 
500–End ....................... (869–062–00119–3) ...... 62.00 July 1, 2007 
32 Parts: 
1–39, Vol. I .......................................................... 15.00 2 July 1, 1984 
1–39, Vol. II ......................................................... 19.00 2 July 1, 1984 
1–39, Vol. III ........................................................ 18.00 2 July 1, 1984 
1–190 ........................... (869–062–00120–7) ...... 61.00 July 1, 2007 
191–399 ........................ (869–062–00121–5) ...... 63.00 July 1, 2007 
400–629 ........................ (869–062–00122–3) ...... 61.00 July 1, 2007 
630–699 ........................ (869–062–00123–1) ...... 37.00 July 1, 2007 
700–799 ........................ (869–062–00124–0) ...... 46.00 July 1, 2007 
800–End ....................... (869–062–00125–8) ...... 47.00 July 1, 2007 

33 Parts: 
1–124 ........................... (869–062–00126–6) ...... 57.00 July 1, 2007 
125–199 ........................ (869–062–00127–4) ...... 61.00 July 1, 2007 
200–End ....................... (869–062–00128–2) ...... 57.00 July 1, 2007 

34 Parts: 
1–299 ........................... (869–062–00129–1) ...... 50.00 July 1, 2007 
300–399 ........................ (869–062–00130–4) ...... 40.00 July 1, 2007 
400–End & 35 ............... (869–062–00131–2) ...... 61.00 July 1, 2007 

36 Parts: 
1–199 ........................... (869–062–00132–1) ...... 37.00 July 1, 2007 
200–299 ........................ (869–062–00133–9) ...... 37.00 July 1, 2007 
300–End ....................... (869–062–00134–7) ...... 61.00 July 1, 2007 

37 ................................ (869–062–00135–5) ...... 58.00 July 1, 2007 

38 Parts: 
0–17 ............................. (869–062–00136–3) ...... 60.00 July 1, 2007 
18–End ......................... (869–062–00137–1) ...... 62.00 July 1, 2007 

39 ................................ (869–062–00138–0) ...... 42.00 July 1, 2007 

40 Parts: 
1–49 ............................. (869–062–00139–8) ...... 60.00 July 1, 2007 
50–51 ........................... (869–062–00140–1) ...... 45.00 July 1, 2007 
52 (52.01–52.1018) ........ (869–062–00141–0) ...... 60.00 July 1, 2007 
52 (52.1019–End) .......... (869–062–00142–8) ...... 64.00 July 1, 2007 
53–59 ........................... (869–062–00143–6) ...... 31.00 July 1, 2007 
60 (60.1–End) ............... (869–062–00144–4) ...... 58.00 July 1, 2007 
60 (Apps) ..................... (869–062–00145–2) ...... 57.00 July 1, 2007 
61–62 ........................... (869–062–00146–1) ...... 45.00 July 1, 2007 
63 (63.1–63.599) ........... (869–062–00147–9) ...... 58.00 July 1, 2007 
63 (63.600–63.1199) ...... (869–062–00148–7) ...... 50.00 July 1, 2007 
63 (63.1200–63.1439) .... (869–062–00149–5) ...... 50.00 July 1, 2007 

Title Stock Number Price Revision Date 

63 (63.1440–63.6175) .... (869–062–00150–9) ...... 32.00 July 1, 2007 
63 (63.6580–63.8830) .... (869–062–00151–7) ...... 32.00 July 1, 2007 
63 (63.8980–End) .......... (869–062–00152–5) ...... 35.00 July 1, 2007 
64–71 ........................... (869–062–00153–3) ...... 29.00 July 1, 2007 
72–80 ........................... (869–062–00154–1) ...... 62.00 July 1, 2007 
81–84 ........................... (869–062–00155–0) ...... 50.00 July 1, 2007 
85–86 (85–86.599–99) .... (869–062–00156–8) ...... 61.00 July 1, 2007 
86 (86.600–1–End) ........ (869–062–00157–6) ...... 61.00 July 1, 2007 
87–99 ........................... (869–062–00158–4) ...... 60.00 July 1, 2007 
100–135 ........................ (869–062–00159–2) ...... 45.00 July 1, 2007 
136–149 ........................ (869–062–00160–6) ...... 61.00 July 1, 2007 
150–189 ........................ (869–062–00161–4) ...... 50.00 July 1, 2007 
190–259 ........................ (869–062–00162–2) ...... 39.00 7July 1, 2007 
260–265 ........................ (869–062–00163–1) ...... 50.00 July 1, 2007 
266–299 ........................ (869–062–00164–9) ...... 50.00 July 1, 2007 
300–399 ........................ (869–062–00165–7) ...... 42.00 July 1, 2007 
400–424 ........................ (869–062–00166–5) ...... 56.00 7July 1, 2007 
425–699 ........................ (869–062–00167–3) ...... 61.00 July 1, 2007 
700–789 ........................ (869–062–00168–1) ...... 61.00 July 1, 2007 
790–End ....................... (869–062–00169–0) ...... 61.00 July 1, 2007 
41 Chapters: 
1, 1–1 to 1–10 ..................................................... 13.00 3 July 1, 1984 
1, 1–11 to Appendix, 2 (2 Reserved) ................... 13.00 3 July 1, 1984 
3–6 ..................................................................... 14.00 3 July 1, 1984 
7 ........................................................................ 6.00 3 July 1, 1984 
8 ........................................................................ 4.50 3 July 1, 1984 
9 ........................................................................ 13.00 3 July 1, 1984 
10–17 ................................................................. 9.50 3 July 1, 1984 
18, Vol. I, Parts 1–5 ............................................. 13.00 3 July 1, 1984 
18, Vol. II, Parts 6–19 ........................................... 13.00 3 July 1, 1984 
18, Vol. III, Parts 20–52 ........................................ 13.00 3 July 1, 1984 
19–100 ............................................................... 13.00 3 July 1, 1984 
1–100 ........................... (869–062–00170–3) ...... 24.00 July 1, 2007 
101 ............................... (869–062–00171–1) ...... 21.00 July 1, 2007 
102–200 ........................ (869–062–00172–0) ...... 56.00 July 1, 2007 
201–End ....................... (869–062–00173–8) ...... 24.00 July 1, 2007 

42 Parts: 
1–399 ........................... (869–062–00174–6) ...... 61.00 Oct. 1, 2007 
400–413 ........................ (869–062–00175–4) ...... 32.00 Oct. 1, 2007 
414–429 ........................ (869–062–00176–2) ...... 32.00 Oct. 1, 2007 
430–End ....................... (869–062–00177–1) ...... 64.00 Oct. 1, 2007 

43 Parts: 
1–999 ........................... (869–062–00178–9) ...... 56.00 Oct. 1, 2007 
1000–end ..................... (869–062–00179–7) ...... 62.00 Oct. 1, 2007 

44 ................................ (869–062–00180–1) ...... 50.00 Oct. 1, 2007 

45 Parts: 
1–199 ........................... (869–062–00181–9) ...... 60.00 Oct. 1, 2007 
200–499 ........................ (869–060–00182–7) ...... 34.00 9Oct. 1, 2007 
500–1199 ...................... (869–062–00183–5) ...... 56.00 Oct. 1, 2007 
1200–End ...................... (869–062–00184–3) ...... 61.00 Oct. 1, 2007 

46 Parts: 
1–40 ............................. (869–062–00185–1) ...... 46.00 Oct. 1, 2007 
41–69 ........................... (869–062–00186–0) ...... 39.00 Oct. 1, 2007 
70–89 ........................... (869–062–00187–8) ...... 14.00 Oct. 1, 2007 
90–139 .......................... (869–062–00188–6) ...... 44.00 Oct. 1, 2007 
140–155 ........................ (869–062–00189–4) ...... 25.00 Oct. 1, 2007 
156–165 ........................ (869–062–00190–8) ...... 34.00 Oct. 1, 2007 
166–199 ........................ (869–062–00191–6) ...... 46.00 Oct. 1, 2007 
200–499 ........................ (869–062–00192–4) ...... 40.00 Oct. 1, 2007 
500–End ....................... (869–062–00193–2) ...... 25.00 Oct. 1, 2007 

47 Parts: 
0–19 ............................. (869–062–00194–1) ...... 61.00 Oct. 1, 2007 
20–39 ........................... (869–062–00195–9) ...... 46.00 Oct. 1, 2007 
40–69 ........................... (869–062–00196–7) ...... 40.00 Oct. 1, 2007 
70–79 ........................... (869–062–00197–5) ...... 61.00 Oct. 1, 2007 
80–End ......................... (869–062–00198–3) ...... 61.00 Oct. 1, 2007 

48 Chapters: 
1 (Parts 1–51) ............... (869–062–00199–1) ...... 63.00 Oct. 1, 2007 
1 (Parts 52–99) ............. (869–062–00200–9) ...... 49.00 Oct. 1, 2007 
2 (Parts 201–299) .......... (869–062–00201–7) ...... 50.00 Oct. 1, 2007 
3–6 ............................... (869–062–00202–5) ...... 34.00 Oct. 1, 2007 
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7–14 ............................. (869–062–00203–3) ...... 56.00 Oct. 1, 2007 
15–28 ........................... (869–062–00204–1) ...... 47.00 Oct. 1, 2007 
29–End ......................... (869–062–00205–0) ...... 47.00 Oct. 1, 2007 

49 Parts: 
1–99 ............................. (869–062–00206–8) ...... 60.00 Oct. 1, 2007 
100–185 ........................ (869–062–00207–6) ...... 63.00 Oct. 1, 2007 
186–199 ........................ (869–062–00208–4) ...... 23.00 Oct. 1, 2007 
200–299 ........................ (869–062–00208–1) ...... 32.00 Oct. 1, 2007 
300–399 ........................ (869–062–00210–6) ...... 32.00 Oct. 1, 2007 
400–599 ........................ (869–062–00210–3) ...... 64.00 Oct. 1, 2007 
600–999 ........................ (869–062–00212–2) ...... 19.00 Oct. 1, 2007 
1000–1199 .................... (869–062–00213–1) ...... 28.00 Oct. 1, 2007 
1200–End ...................... (869–062–00214–9) ...... 34.00 Oct. 1, 2007 

50 Parts: 
1–16 ............................. (869–062–00215–7) ...... 11.00 Oct. 1, 2007 
17.1–17.95(b) ................ (869–062–00216–5) ...... 32.00 Oct. 1, 2007 
17.95(c)–end ................ (869–062–00217–3) ...... 32.00 Oct. 1, 2007 
17.96–17.99(h) .............. (869–062–00218–1) ...... 61.00 Oct. 1, 2007 
17.99(i)–end and 

17.100–end ............... (869–062–00219–0) ...... 47.00 8 Oct. 1, 2007 
18–199 .......................... (869–062–00226–3) ...... 50.00 Oct. 1, 2007 
200–599 ........................ (869–062–00221–1) ...... 45.00 Oct. 1, 2007 
600–659 ........................ (869–062–00222–0) ...... 31.00 Oct. 1, 2007 
660–End ....................... (869–062–00223–8) ...... 31.00 Oct. 1, 2007 

CFR Index and Findings 
Aids .......................... (869–062–00050–2) ...... 62.00 Jan. 1, 2007 

Complete 2007 CFR set ......................................1,499.00 2008 

Microfiche CFR Edition: 
Subscription (mailed as issued) ...................... 406.00 2008 
Individual copies ............................................ 4.00 2008 
Complete set (one-time mailing) ................... 332.00 2007 
Complete set (one-time mailing) ................... 332.00 2006 
1 Because Title 3 is an annual compilation, this volume and all previous volumes 

should be retained as a permanent reference source. 
2 The July 1, 1985 edition of 32 CFR Parts 1–189 contains a note only for 

Parts 1–39 inclusive. For the full text of the Defense Acquisition Regulations 
in Parts 1–39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. 

3 The July 1, 1985 edition of 41 CFR Chapters 1–100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text of procurement regulations 
in Chapters 1 to 49, consult the eleven CFR volumes issued as of July 1, 
1984 containing those chapters. 

4 No amendments to this volume were promulgated during the period January 
1, 2005, through January 1, 2006. The CFR volume issued as of January 1, 
2005 should be retained. 

5 No amendments to this volume were promulgated during the period April 
1, 2000, through April 1, 2007. The CFR volume issued as of April 1, 2000 should 
be retained. 

6 No amendments to this volume were promulgated during the period April 
1, 2006 through April 1, 2007. The CFR volume issued as of April 1, 2006 should 
be retained. 

7 No amendments to this volume were promulgated during the period July 
1, 2006, through July 1, 2007. The CFR volume issued as of July 1, 2006 should 
be retained. 

8 No amendments to this volume were promulgated during the period October 
1, 2005, through October 1, 2007. The CFR volume issued as of October 1, 
2005 should be retained. 

9 No amendments to this volume were promulgated during the period October 
1, 2006, through October 1, 2007. The CFR volume issued as of October 1, 
2006 should be retained. 
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