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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 1
[Docket No. AMS-L&RRS-08-0015]
Rules of Practice Governing Formal

Adjudicatory Proceedings Instituted by
the Secretary Under Various Statutes

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This amendment expands the
scope and applicability of the
Department’s uniform rules of practice
governing adjudicatory proceedings to
include actions initiated under the
Organic Foods Production Act of 1990.

DATES: Effective Date: April 4, 2008.

FOR FURTHER INFORMATION CONTACT:
Christine M. Sarcone, Director,
Legislative and Regulatory Review Staff,
Agricultural Marketing Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., Room
2622-South, Washington, DC 20250-
1417. Telephone: (202) 720-3203;
Facsimile: (202) 690-3767.

SUPPLEMENTARY INFORMATION: The
Organic Foods Production Act of 1990,
as amended (7 U.S.C. 6501-6522)
(OFPA) authorizes enforcement actions
against, among other things, any person
found to be in violation of the OFPA or
a regulation issued thereunder.

The Department’s uniform rules of
practice (7 CFR part 1, subpart H),
which govern the conduct of
adjudicatory proceedings under
numerous statutes, have been in effect
since February 1, 1977. Accordingly, to
insure consistency and uniformity in
the conduct of the Department’s
administrative proceedings, it has been
determined that proceedings initiated
under the OFPA should also be
governed by these uniform procedures.
This rule relates to internal agency

management. Therefore, this rule is
exempt from the provisions of Executive
Orders 12866 and 12988. Moreover,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required for this
rule, and it may be made effective less
than 30 days after publication in the
Federal Register. In addition, under 5
U.S.C. 804, this rule is not subject to
congressional review under the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121. Finally, this action is not a rule as
defined by the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., and thus is
exempt from the provisions of that Act.

Paperwork Reduction Act

This rule contains no information
collections or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 1

Administrative practice and
procedure, Agriculture, Antitrust,
Claims, Concessions, Cooperatives,
Equal access to justice, Federal
buildings and facilities, Freedom of
Information, Lawyers, Privacy.

m For the reasons set forth in the
preamble, Title 7 subtitle A is amended
as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301, unless otherwise
noted.

m 2. The authority citation for part 1,
subpart H is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 61, 87e,
228, 268, 4990, 608c(14), 1592, 1624(b), 2151,
2279e, 2621, 2714, 2908, 3812, 4610, 4815,
4910, 6009, 6107, 6207, 6307, 6411, 6519,
6520, 6808, 7107, 7734, 8313; 15 U.S.C. 1828;
16 U.S.C. 620d, 1540(f), 3373; 21 U.S.C. 104,
111, 117, 120, 122, 127, 134e, 134f, 135a,
154, 463(b), 621, 1043; 43 U.S.C. 1740; 7 CFR
2.35, 2.41.

m 3.In § 1.131, paragraph (a), the
following statutory reference is added in
alphabetical order:

§1.131 Scope and applicability of this
subpart.

(a]* * %

Organic Foods Production Act of
1990, sections 2119 and 2120 (7 U.S.C.
6519, 6520).

* * * * *

Dated: March 27, 2008.
Edward T. Schafer,
Secretary of Agriculture.
[FR Doc. E8—6764 Filed 4—3—08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0070; Directorate
Identifier 2007-CE-098-AD; Amendment
39-15452; AD 2008-07-11]

RIN 2120-AA64

Airworthiness Directives; PILATUS
AIRCRAFT LTD. Model PC-12, PC-12/
45, and PC-12/47 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final Rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. This AD requires inserting
changes into the airworthiness
limitations of the FAA-approved
maintenance program. We are issuing
this AD to require actions to correct the
unsafe condition on these products.
DATES: This AD becomes effective May
9, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—-4090.
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SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 25, 2008 (73 FR
4497). That NPRM proposed to correct
an unsafe condition for the specified
products. The NPRM proposed to
require incorporating new limitations
into the Airworthiness Limitations
section of the Pilatus PC-12 Airplane
Maintenance Manual (AMM) 12—-A/
AMP—-04. The revisions to the
Airworthiness Limitations section of
AMM 12—-A/AMP-04 incorporate the
following:

e Time between overhaul (TBO) for
the pitch trim actuator is reduced from
6,000 hours TIS or 5 years, whichever
occurs first, to 5,000 hours time-in-
service (TIS) or 5 years, whichever
occurs first;

e The life limit for the pitch trim
actuator is increased from 10,000 hours
TIS or 13,500 flights, whichever occurs
first, to 20,000 hours TIS or 27,000
flights, whichever occurs first; and

o A life limit of 10,000 hours TIS is
introduced for the pitch trim actuator
attachment parts.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Comment Issue No. 1: Unable To
Comply With AD

Scott R. Lania of Alpha Flying Inc./
Atlas Aircraft Center, Inc. and Tim
Kitzmann state that incorporating
limitations and making pen and ink
changes to the airworthiness limitations
section of the FAA-approved
maintenance manual are impractical
and impossible.

The commenters state that each
affected airplane does not have its own
maintenance manual, which makes
compliance with paragraph (f) of the
NPRM implausible. They state that most
maintenance manuals for Pilatus PC-12
airplanes are now on compact disk (CD),
which makes the pen and ink changes
required in paragraph (f)(2) of the NPRM
impossible.

The commenters believe it would be
easier to state the part numbers of the
affected pitch trim actuators and their
new TBO interval into the AD to
address the unsafe condition.

We partially agree with the
commenters. We agree that making the
pen and ink changes to the CD version
of the FAA-approved maintenance

manual would be impossible. However,
we do not agree that incorporating just
the part numbers of the affected pitch
trim actuators and their new TBO
interval into the AD addresses the
unsafe condition. That approach could
cause confusion with the latest version
of the airworthiness limitations section
of the FAA-approved maintenance
manual and would not follow the State
of Design Authority’s actions.

To address this issue, we will allow
using the CD version of the FAA-
approved maintenance manual that
incorporates the November 20, 2007,
version of chapter 4 and the
corresponding version of chapter 5 as an
option for complying with the AD.

In accordance with 14 CFR 21.50 and
23.1529, the holder of a design approval
for which application was made after
January 28, 1981, is required to include
an Airworthiness Limitations section in
their FAA-approved maintenance
manual or maintenance program
(Instructions for Continued
Airworthiness). In this case, the
manufacturer issued chapter 4 to Pilatus
PC-12 AMM 12—-A/AMP-04, which is
the Airworthiness Limitations section,
and it must be incorporated into the
airplane maintenance manual or
maintenance program. This AD
incorporates the November 20, 2007,
version of these limitations.

The only way for us to mandate a
version of the airworthiness limitations
section, other than what was in place at
delivery of the airplane, is through
rulemaking, e.g., AD.

We will change the final rule AD
action to incorporate the changes
mentioned above.

Comment Issue No. 2: Change
Compliance Time for TBO

Scott R. Lania of Alpha Flying Inc./
Atlas Aircraft Center, Inc. believes that
the calendar time for the TBO interval
is too early for low-time users. He
suggests 8 to 10 years as a more realistic
time for the 400- to 500-hour-a-year
users. He believes this would be more
in line with the high-time users.

We do not agree. We have no data that
allows us to deviate from the
compliance time decision of both the
type certificate (TC) holder and the State
of Design Authority. The TC holder did
not provide a conversion for the low-
time users; therefore, we are relying on
the compliance time decision of the TC
holder and State of Design Authority.
Owners/operators may request an
alternative method of compliance
(AMOC) following the procedures in 14
CFR 39.19, and the AD. We will
coordinate all requests with the TC
holder and State of Design Authority.

We are not changing the final rule AD
action based on this comment.

Comment Issue No. 3: Request for Test
Result Data

Dan P. Johnson states that the
reduction of the hourly limit for the
TBO may be acceptable provided there
is evidence supporting it. The proposed
AD states: “based on full-scale fatigue
test, the life limit has been extended,
but the TBO reduced.”

The commenter requests to see the
actual test results that prove a 5-year
calendar limit is warranted.

The commenter notes that the current
chapter 4 component entry for this
actuator has no calendar limitation.
These actuators are overhauled in the
United States by Derco Repair Services,
Inc. in Milwaukee, Wisconsin. The
commenter states that he contacted this
repair station last year for a quote to
overhaul one of these and was quoted a
price of around $4,500. The commenter
states that he was also told that, due to
a proprietary agreement with Pilatus,
they would not accept direct requests
for overhaul and only Pilatus could
provide service. The commenter states
that this is a common practice of Pilatus
to control U.S. parts distribution.

The commenter states that he
understands the FAA does not get
involved with costs incurred by
operators. He also states that he
understands the purpose of an AD is to
detect and correct unsafe conditions and
prevent them from happening in the
future. The commenter believes that the
FAA is assisting the TC holder in the
“gouging of American operators by
agreeing to an unsubstantiated calendar
limit.”

The commenter believes that the
hourly TBO reduction is sufficient for
14 CFR part 91 operators.

We issued the NPRM based on full-
scale fatigue tests conducted by the TC
holder. The actual data is held by
Pilatus, the European Aviation Safety
Agency (EASA), and the Federal Office
of Civil Aviation (FOCA). We have no
data to show that the State of Design
Authority’s determination of the life
limits specified in the NPRM is not
valid.

We evaluated the State of Design
Authority’s information and determined
that AD action was necessary in the
United States to address an unsafe
condition that is likely to exist or
develop on airplanes of the same type
design that are type certificated for
operation in the United States. The life
limit of the component is being added
to the Airworthiness Limitations section
along with the TBO interval in order to
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maintain the safe operation of this
component.

We are not changing the final rule AD
action based on this comment.

Comment Issue No. 4: AD Unnecessary

Tim Kitzmann questions why the AD
is necessary if these new limitations are
FAA-approved. The commenter points
out that 14 CFR 91.403(c) requires
compliance with airworthiness
limitations issued by the TC holder.

The commenter believes that the AD
is unnecessary since the new limitations
are part of chapter 4.

We do not agree with the commenter.
While 14 CFR 91.403(c) requires
compliance with FAA-approved
limitations issued by the TC holder, the
FAA’s regulations do not require future
incorporations of limitation section
revisions, unless additional rulemaking
action is taken, e.g., AD action. By
taking AD action, we can mandate
change to the airworthiness limitations
section of an FAA-approved
maintenance program for airplanes
operating in both 14 CFR part 91 and
part 135 operations. If these new
limitations are not mandated, the pitch
trim actuator and the pitch trim actuator
components could fail.

We are not changing the final rule AD
action based on these comments.

Comment Issue No. 5: Update Reference
to the AMM

Pilatus Aircraft Ltd. states that the
reference to Pilatus PC-12 AMM,
Chapter 4 is not correct. Due to the
implementation of a new software
publication system, Pilatus requests for
the AMM reference to be changed to
Report No. 02049, issue 1, revision 0,
dated November 20, 2007.

We partially agree with the
commenter. In order to avoid confusion,
we will incorporate the date of the new
document. Based on the documents we
have, we cannot change the way Pilatus
PC-12 AMM, Chapter 4 is referenced in
this AD. However, to accommodate
Pilatus’ new software publication
system, we will add a parenthetical to
the Pilatus PC-12 AMM, Chapter 4
reference to include Report No. 02049,
issue 1, revision 0.

We will change the final rule AD
action based on this comment.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on

any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 500 products of U.S. registry. We
also estimate that it will take about .5
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $20,000, or $40 per product.

In addition, we estimate that any
necessary follow-on actions (the
replacements required by the limitations
changes) will take about 3.5 work-hours
and require parts costing $11,960, for a
cost of $12,240 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-07-11 Pilatus Aircraft Ltd.:
Amendment 39-15452; Docket No.
FAA-2008-0070; Directorate Identifier
2007—-CE-098—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 9, 2008.
Affected ADs

(b) None.
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Applicability

(c) This AD applies to Models PC-12, PC—
12/45, and PC—12/47 airplanes, all serial
numbers, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) This AD results from mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. We are
issuing this AD to mandate new life limits for
the pitch trim actuator and pitch trim
actuator attachment parts. If these new
limitations are not mandated, the pitch trim
actuator and the pitch trim actuator
components could fail. This failure could
lead to an unsafe flying configuration.

Actions and Compliance

Note 1: Pilatus has implemented a new
software publication system. During the
implementation of this new system, the
airplane maintenance manual revision
number was reset to 0. For the purposes of
this AD, the date of issue takes prescedence
over the revision level.

(f) Unless already done, do the following
within the next 30 days after May 9, 2008
(the effective date of this AD).

(1) Insert unclassified document 12—A/
AMP-04, Structural, Component and
Miscellaneous—Airworthiness Limitations,
12—A—-04-00—-00—00A—000A-A, dated
October 26, 2007 (Pilatus PG-12 Airplane
Maintenance Manual, Chapter 4, Report No.
02049, Issue 1, Revision 0, dated November
20, 2007), into the airworthiness limitations
section of the FAA-approved maintenance
program (e.g., maintenance manual) or use
the CD version that incorporates the
November 20, 2007, version of chapter 4 and
the corresponding version of chapter 5. You
may use any future amendment to this
Airworthiness Limitations section provided
it does not change the inspection intervals,
requirements, or the life limits for the pitch
trim actuator and pitch trim actuator
attachment parts of the document referenced
above. The owner/operator holding at least a
private pilot certificate as authorized by 14
CFR 43.7 may do this action. Make an entry
in the aircraft records showing compliance
with this portion of the AD following 14 CFR
43.9.

(2) In order to avoid confusion with the
new pitch trim actuator limitations now
contained in chapter 4 (previously contained
in chapter 5), make pen and ink changes in
chapter 5 and line through references to
limitations for the pitch trim actuator. You
do not have to make these pen and ink
changes if you are using the CD version that
incorporates the November 20, 2007, version
of chapter 4 and the corresponding version
of chapter 5.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Issued in Kansas City, Missouri, on March
27, 2008.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-6958 Filed 4-3—-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2007-0343; Airspace
Docket No. 07-AAL-21]

Revision of Class E Airspace; Anvik,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Anvik, AK to provide
adequate controlled airspace to contain
aircraft executing Standard Instrument
Approach Procedures (SIAPs). Two new
Standard Instrument Approach
Procedures (SIAPs) and a textual
departure procedure (DP) are being
developed for the Anvik Airport.
Additionally, one SIAP is being
amended. This action revises existing
Class E airspace upward from 700 feet

(ft.) and 1,200 ft. above the surface at
Anvik Airport, Anvik, AK.

EFFECTIVE DATE: 0901 UTC, June 5, 2008.
The Director of the Federal Register
approves this incorporation by reference
action under title 1, Code of Federal
Regulations, part 51, subject to the
annual revision of FAA Order 7400.9
and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, February 1, 2008, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revise Class E airspace
upward from 700 ft. above the surface
and from 1,200 ft. above the surface at
Anvik, AK (73 FR 6058). The action was
proposed in order to create Class E
airspace sufficient in size to contain
aircraft while executing SIAPs for the
Anvik Airport. Class E controlled
airspace extending upward from 700 ft.
above the surface and from 1,200 ft.
above the surface in the Anvik Airport
area is revised by this action.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. The rule is
adopted as proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at the Anvik
Airport, Alaska. This Class E airspace is
revised to accommodate aircraft
executing new and amended SIAPs, and
anew DP, and will be depicted on
aeronautical charts for pilot reference.
The intended effect of this rule is to
provide adequate controlled airspace for



Federal Register/Vol. 73, No. 66/Friday, April 4, 2008/Rules and Regulations

18437

Instrument Flight Rules (IFR) operations
at the Anvik Airport, Anvik, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Anvik Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is amended as
follows:

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 Anvik, AK [Revised]

Anvik, Anvik Airport, AK

(Lat. 62°38’48” N., long. 160°11'26” W.)

That airspace extending upward from 700
feet above the surface within an 8.0-mile
radius of the Anvik Airport; and that airspace
extending upward from 1,200 feet above the
surface within a 73-mile radius of the Anvik
Airport.

* * * * *

Issued in Anchorage, AK, on March 24,
2008.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E8-6933 Filed 4—-3—08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-0342; Airspace
Docket No. 07-AAL-20]

Revision of Class E Airspace; Bettles,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Bettles, AK to provide
adequate controlled airspace to contain
aircraft executing Standard Instrument
Approach Procedures (SIAPs). Two
Standard Instrument Approach
Procedures (SIAPs) are being developed
for the Bettles Airport. Additionally,
two SIAPs and a textual departure
procedure (DP) are being amended. This
action revises existing Class E airspace
upward from the surface and from 700
feet (ft.) and 1,200 ft. above the surface
at the Bettles Airport, Bettles, AK.

EFFECTIVE DATE: 0901 UTC, June 5, 2008.
The Director of the Federal Register
approves this incorporation by reference
action under title 1, Code of Federal
Regulations, part 51, subject to the
annual revision of FAA Order 7400.9

and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

History

On Friday, February 1, 2008, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revise Class E airspace
upward from the surface and from 700
ft. above the surface and from 1,200 ft.
above the surface at Bettles, AK (73 FR
6060). The action was proposed in order
to create Class E airspace sufficient in
size to contain aircraft while executing
SIAPs for the Bettles Airport. Class E
controlled airspace extending upward
from the surface and from 700 ft. above
the surface and from 1,200 ft. above the
surface, in the Bettles Airport area is
revised by this action.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. The rule is
adopted as proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
surface areas are published in paragraph
6002 of FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace areas
designated as 700/1,200 ft. transition
areas are published in paragraph 6005 of
FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at the Bettles
Airport, Alaska. This Class E airspace is
revised to accommodate aircraft
executing new and amended DPs and
SIAPs, and will be depicted on
aeronautical charts for pilot reference.
The intended effect of this rule is to
provide adequate controlled airspace for



18438

Federal Register/Vol. 73, No. 66/Friday, April 4, 2008/Rules and Regulations

Instrument Flight Rules (IFR) operations
at the Bettles Airport, Bettles, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Bettles Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is amended as

follows:
* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AAL AK E2 Bettles, AK [Revised]

Bettles Airport, AK

(Lat. 66°54’50” N., long. 151°31’44” W.)

Within a 5.7-mile radius of the Bettles
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Supplement Alaska Airport/Facility
Directory.

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Bettles, AK [Revised]

Bettles Airport, AK

(Lat. 66°54’50” N., long. 151°3144” W.)

That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of the Bettles Airport, and within 3.9
miles either side of the 212° bearing from the
Bettles Airport, extending from the 8.2-mile
radius to 11.3 miles southwest of the Bettles
Airport; and that airspace extending upward
from 1,200 feet above the surface within a 72-
mile radius of the Bettles Airport.

* * * * *

Issued in Anchorage, AK, on March 24,
2008.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E8-6932 Filed 4-3-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-28161; Airspace
Docket No. 07—AS0O-6]

RIN 2120-AA66
Establishment of Low Altitude Area
Navigation Route T-209; GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes a low
altitude Global Positioning System

(GPS)/Global Navigation Satellite
System (GNSS) area navigation route,
designated T—209, in the vicinity of
Augusta, GA. This route allows for more
effective utilization of airspace and
enhances the management of aircraft
operations in the vicinity of Augusta,
GA.

EFFECTIVE DATE: 0901 UTC, June 5, 2008.
The Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Background

On May 22, 2007, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to
establish T—209 in the vicinity of
Augusta, GA (72 FR 28630). The
purpose of the route is to provide a
more direct route for north and
southbound traffic west of Augusta, GA,
and establish a published route to assist
pilots navigating around the Bulldog A
Military Operations Area (MOA).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. Comments were received from
the Aircraft Owners and Pilots
Association (AOPA) and the U.S. Air
Force (USAF).

AOPA wrote in support of the
proposal. The USAF expressed concerns
about the impact of the route on current
use of the Bulldog B Military Operations
Area (MOA), and the potential impact of
the route on a special use airspace
proposal previously submitted to, and
now under review by, the FAA.
Currently, there are two MOAs situated
in the vicinity of the airspace through
which T-209 passes. These existing
MOAs are the Bulldog A MOA, which
is located to the west of the T-209
airspace and extends from 500 feet
above ground level up to but not
including 10,000 feet MSL; and the
Bulldog B MOA, which extends from
10,000 feet MSL up to but not including
18,000 feet MSL. The Bulldog B MOA
overlies Bulldog A and it also extends
beyond the Bulldog A boundaries on the
east and south sides. The FAA has
determined that the new route will not
disrupt current military flight training
operations in the Bulldog MOAs. T-209
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passes through the airspace to the east
of the Bulldog A MOA boundary and
beneath the Bulldog B MOA. Currently,
when the Bulldog A and B MOAs are
used in conjunction with each other,
ATC will clear military aircraft using
the MOAs to operate at or above 11,000
feet MSL in that portion of Bulldog B,
which extends beyond the lateral
confines of Bulldog A. In those cases, T—
209 will only be utilized at and below
10,000 feet MSL; therefore, the new
route will not have any impact on the
current Bulldog A or B MOA operations.
It is estimated that 13,000 to 15,000 IFR
general aviation overflights per year are
vectored by ATC through the existing
corridor that will encompass T-209.
The establishment of T-209 will not
significantly change this traffic volume.

The USAF also expressed concern
about the possible impact of the new
route on a proposal to modify the
Bulldog MOAs that it previously
submitted to the FAA. That proposal is
still under review by the FAA. It should
be noted that the FAA has not made a
determination on the USAF’s MOA
proposal at this time. However, to
facilitate real-time use of the Bulldog
MOAs, and ensure separation of T-209
from MOA airspace, the FAA has moved
the NASDE waypoint 4.2 NM to the east
of the position proposed in the NPRM.
The modified NASDE position also
results in a straighter T-209 route
segment between the EHEJO fix and the
YASLO waypoint.

In this rule, the geographic
coordinates for two points in the T-209
description differ slightly from those
proposed in the NPRM. First, the
proposed latitude/longitude position for
the EHEJO, GA, fix contained a minor
error amounting to approximately two
seconds of latitude and one second of
longitude. The correct position for the
EHEJO fix is lat. 32°23’28” N., long.
82°05"11” W. Second, the NASDE, GA,
waypoint is moved 4.2 NM to the east
of the original proposed position, as
discussed above. The revised position
for NASDE is lat. 32°33’16” N., long.
82°00'50” W. In addition, this rule
corrects the spelling of the JAMTA
waypoint, which was incorrectly stated
as JAMITA in the NPRM.

With the exception of above
mentioned changes, this amendment is
the same as that proposed in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing area navigation route T—209
in the vicinity of Augusta, GA. The new
route extends between the Colliers, SC,
very high frequency omnidirectional
range/tactical air navigation (VORTAC)

aid and the EHEJO, GA, navigation fix.
T-209 provides a more direct route for
northbound and southbound traffic and
establishes a published route to assist
aircraft navigating around the Bulldog A
MOA.

Area navigation routes are published
in paragraph 6011 of FAA Order
7400.9R, signed August 15, 2007 and
effective September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The area navigation route listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes area navigation route T—
209 in the vicinity of Augusta, GA.

Environmental Review

The FAA has reviewed the above
referenced action and determined that it
is categorically excluded from further
environmental documentation
according to FAA Order 1050.1E,
Environmental Impacts: Policies and
Procedures, in accordance with
paragraphs 311a. Additionally, the
implementation of this action will not
result in any extraordinary
circumstances in accordance with FAA
Order 1050.1E paragraph 304.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9R,
Airspace Designations and Reporting
Points, signed August 15, 2007, and
effective September 15, 2007, is
amended as follows:

Paragraph 6011 Contiguous United States
Area Navigation Routes.
* * * * *

T-209 EHEJO, GA to Colliers, SC [New]

EHEJO, GA Fix (lat. 32°23"28” N., long.
82°05"11” W.)

NASDE, GA WP (lat. 32°33’16” N, long.
82°00'50” W.)

YASLU, GA WP (lat. 32°49'42” N, long.
81°56"52” W.)

JAMTA, GA WP (lat. 33°06'41” N., long.
82°0027” W.)

Colliers, SC VORTAC (lat. 33°42726” N.,
long. 82°09'43” W.)

* * * * *

Issued in Washington, DC, on March 25,
2008.

Paul Gallant,

Acting Manager, Airspace and Rules Group.
[FR Doc. E8—6922 Filed 4-3-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2007-29008; Airspace
Docket No. 07-AAL-11]

Revision of Class E Airspace; New
Stuyahok, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at New Stuyahok, AK to
provide adequate controlled airspace to
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contain aircraft executing Standard
Instrument Approach Procedures
(SIAPs). Two new Standard Instrument
Approach Procedures (SIAPs) are being
developed for the New Stuyahok
Airport. This action revises existing
Class E airspace upward from 700 feet
(ft.) and 1,200 ft. above the surface at
New Stuyahok Airport, New Stuyahok,
AK.

EFFECTIVE DATE: 0901 UTC, June 5, 2008.
The Director of the Federal Register
approves this incorporation by reference
action under title 1, Code of Federal
Regulations, part 51, subject to the
annual revision of FAA Order 7400.9
and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, February 1, 2008, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revise Class E airspace
upward from 700 ft. above the surface
and from 1,200 ft. above the surface at
New Stuyahok, AK (73 FR 6057). The
action was proposed in order to create
Class E airspace sufficient in size to
contain aircraft while executing SIAPs
for the New Stuyahok Airport. The
Notice of Proposed Rulemaking
contained airport location data, which
has since been updated. The revised
airport location coordinates are listed in
this rule. Class E controlled airspace
extending upward from 700 ft. above the
surface and from 1,200 ft. above the
surface in the New Stuyahok Airport
area is revised by this action.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. The rule is
adopted as proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document

will be published subsequently in the
Order.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at the New
Stuyahok Airport, Alaska. This Class E
airspace is revised to accommodate
aircraft executing new SIAPs, and will
be depicted on aeronautical charts for
pilot reference. The intended effect of
this rule is to provide adequate
controlled airspace for Instrument Flight
Rules (IFR) operations at the New
Stuyahok Airport, New Stuyahok,
Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
New Stuyahok Airport and represents
the FAA’s continuing effort to safely
and efficiently use the navigable
airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is amended as
follows:

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 New Stuyahok, AK [Revised]
New Stuyahok, New Stuyahok Airport, AK

(Lat. 59°27°06” N., long. 157°22'23” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of the New Stuyahok Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 71-mile radius of
the New Stuyahok Airport.

* * * * *

Issued in Anchorage, AK, on March 24,
2008.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E8-6921 Filed 4-3-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 210 and 211

[Docket No. FDA-2008-N—-0179] (formerly
Docket No. 2007N-0280)

Amendment to the Current Good
Manufacturing Practice Regulations for
Finished Pharmaceuticals; Withdrawal

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) is withdrawing a
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direct final rule that published in the
Federal Register of December 4, 2007
(72 FR 68064), to amend certain
regulations as the first phase of an
incremental approach to modernize or
clarify some of the current good
manufacturing practice (CGMP)
regulations for finished
pharmaceuticals, as well as harmonize
some of the CGMP requirements with
those of other foreign regulators and
other FDA regulations. The comment
period closed February 19, 2008. FDA is
withdrawing the direct final rule
because the agency received significant
adverse comments. FDA will consider
the comments received under our usual
procedures for notice and comment in
connection with the notice of proposed
rulemaking that was published in the
Federal Register of December 4, 2007,
as a companion to the direct final rule
(72 FR 68113).
DATES: The direct final rule published at
72 FR 68064 on December 4, 2007, is
withdrawn as of April 4, 2008.
FOR FURTHER INFORMATION CONTACT:
Mary Malarkey, Center for Biologics
Evaluation and Research (HFM—
600), Food and Drug
Administration, 1401 Rockville
Pike, Rockville, MD 20852-1448,
301-827-6190, or
Dennis Bensley, Center for Veterinary
Medicine (HFV-140), Food and

Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 240-276—
8268, or

Brian Hasselbalch, Center for Drug
Evaluation and Research (HFD-
320), Food and Drug
Administration, 10903 New
Hampshire Ave., Silver Spring, MD
20993, 301-796—-3279.

Authority: Therefore, under the
Federal Food, Drug, and Cosmetic Act,
and under authority delegated to the
Commissioner of Food and Drugs, the
direct final rule published on December
4, 2007 (72 FR 68064) is withdrawn.

Dated: March 24, 2008.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E8-7107 Filed 4—3—08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, 526, and 558

Animal Drugs, Feeds, and Related
Products; Withdrawal of Approval of
NADAs; Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of
seven new animal drug applications
(NADASs) because FDA is withdrawing
approval of the NADAs.

DATES: This rule is effective April 4,
2008.

FOR FURTHER INFORMATION CONTACT:
Pamela K. Esposito, Center for
Veterinary Medicine (HFV-212), Food
and Drug Administration, 7519 Standish
Pl., Rockville, MD 20855, 240-276—
9067; e-mail:
pamela.esposito@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: The
following sponsors have requested that
FDA withdraw approval of the seven
NADAs listed below because the
products are no longer manufactured or
marketed:

Sponsor

NADA Number Product (Drug)

21 CFR Cite Affected
(Sponsor Drug Labeler Code)

Eon Labs Manufacturing, Inc.,
227-15 North Conduit Ave.,
Laurelton, NY 11413

NADA 65-063,
Tetracycline capsules

NADA 65-345,
Chloramphenicol capsules

520.2345a (000185)

520.390b (000185)

G.C. Hanford Manufacturing Co.,
P.O. Box 1017,
Syracuse, NY 13201

NADA 65-465,
AQUA-MAST
(penicillin G procaine)

526.1696a (010515)

International Nutrition, Inc.,
7706 “I” Plaza,
Omaha, NE 68127

NADA 95-551,
TYLAN 5 Premix
(tylosin phosphate)

NADA 109-688,
HYGROMIX 2.4 Premix
(hygromycin B)

NADA 109-816,
TYLAN 10 SULFA-G Premix
(tylosin phosphate and sulfamethazine)

558.625 (043733)

558.274 (043733)

558.630 (043733)

Pfizer, Inc.,
235 East 42d St.,
New York, NY 10017

NADA 103-758,
TERAMIX-10 Premix
(oxytetracycline)

Not codified

Following the withdrawal of approval
of these NADAs, Eon Labs
Manufacturing, Inc., is no longer
sponsor of an approved application.

Therefore, 21 CFR 510.600(c) is
amended to remove entries for this
Sponsor.

As provided below, the animal drug
regulations are amended to reflect the
withdrawal of approvals. The
regulations for penicillin G procaine
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intramammary dosage forms (21 CFR
526.1696a) are also amended to correct
several errors and to reflect a current
format.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Parts 520 and 526
Animal drugs.
21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, 526, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

m 2.In §510.600, in the table in
paragraph (c)(1), remove the entry for
“Eon Labs Manufacturing, Inc.”; and in
the table in paragraph (c)(2) remove the
entry for “000185”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.390b [Amended]

m 4.In §520.390b, in paragraph (b)(1),
remove ‘‘, 000185,”.

§520.2345a [Amended]

m 5.In §520.2345a, remove paragraph
(b)(3).

PART 526—INTRAMAMMARY DOSAGE
FORMS

m 6. The authority citation for 21 CFR
part 526 continues to read as follows:
Authority: 21 U.S.C. 360b.

m 7. Revise § 526.1696a to read as
follows:

§526.1696a Penicillin G procaine.

(a) Specifications. Each 10-milliliter
single-dose syringe contains penicillin
G procaine equivalent to 100,000 units
of penicillin G.

(b) Related tolerances. See §556.510
of this chapter.

(c) Sponsors. See Nos. 010515 and
050604 in §510.600(c) of this chapter.

(d) Conditions of use in lactating
cows—(1) Amount. Infuse one 10-
milliliter dose into each infected
quarter. Treatment may be repeated at
12-hour intervals for not more than
three doses, as indicated by clinical
response.

(2) Indications for use. For the
treatment of mastitis caused by
Streptococcus agalactiae, S.
dysgalactiae, and S. uberus in lactating
cows.

(3) Limitations. Milk that has been
taken from animals during treatment
and for 60 hours after the latest
treatment must not be used for food.
Animals must not be slaughtered for
food during treatment or within 3 days
after the latest treatment.

(e) Conditions of use in dry cows—(1)
Amount. Infuse one 10-milliliter dose
into each infected quarter at time of
drying-off.

(2) Indications of use. For the
treatment of mastitis caused by
Streptococcus agalactiae in dry cows.

(3) Limitations. Discard all milk for 72
hours (6 milkings) following calving, or
later as indicated by the marketable
quality of the milk. Animals must not be
slaughtered for food within 14 days
postinfusion.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 8. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
§558.274 [Amended]

m 9.In §558.274, amend paragraph
(a)(2) by removing ‘“Nos. 043733 and”
and adding in its place “No.”.

§558.625 [Amended]
m 10.In §558.625, remove and reserve
paragraph (b)(3).
§558.630 [Amended]
m 11.In § 558.630, amend paragraph
(b)(10) by removing “043733,”.
Dated: March 26, 2008.
Bernadette Dunham,
Director, Center for Veterinary Medicine.

[FR Doc. E8-7103 Filed 4-3-08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 8697]
RIN 1545-AT91

Simplification of Entity Classification
Rules; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to final regulations (TD
8697), that were published in the
Federal Register on Wednesday,
December 18, 1996 (61 FR 66584). The
final regulations classify certain
business organizations under an elective
regime.

DATES: This correction is effective on
April 4, 2008 and is applicable on
January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Stephen J. Hawes, (202) 622-3860 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 8697) that is
the subject of this correction is under
section 7701 of the Internal Revenue
Code.

Need for Correction

As published, TD 8697 contains an
error that may prove to be misleading
and is in need of clarification.

List of Subjects 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Correction of Publication

m Accordingly, 26 CFR part 301 is
corrected by making the following
correcting amendment:

PART 301—PROCEDURE AND
ADMINISTATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.7701-2(b)(8)(i) is
amended by revising the entry for
“Romania, Societe pe Actiuni” to read
as follows:

§301.7701-2 Business entities;
definitions.
* * * * *
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(b) EE

(8) * k%

(i) I

Romania, Societate pe Actiuni
* * * * *

Cynthia E. Grigsby,

Senior Federal Register Liaison Officer,
Publications and Regulations Branch, Legal
Processing Division, Associate Chief Counsel,
(Procedure and Administration).

[FR Doc. E8—6734 Filed 4-3-08; 8:45 am]

BILLING CODE 4830-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

Fixed Microwave Services
CFR Correction

In Title 47 of the Code of Federal
Regulations, Part 80 to End, revised as
of October 1, 2007, in § 101.113, on page
660, the following two entries are
reinstated in numerical order in the
table in paragraph (a):

§101.113 Transmitter power limitations.

(a) * *x %
Maximum allowable
1,2
Frequency band EIRP
(MH2) Fixed',2 | Mobile
(dBW) (dBW)
71,000-76,000"3 ... | +55 +55
81,000-86,000'3 ... | +55 +55

1 Per polarization.

2For multiple address operations, see
§101.147. Remote alarm units that are part of
a multiple address central station projection
system are authorized a maximum of 2 watts.

13The maximum transmitter power is limited
to 3 watts (5 dBW) unless a proportional re-
duction in maximum authorized EIRP is re-
quired under §101.115. The maximum trans-
mitter power spectral density is limited to 150
mW per 100 MHz.

* * * * *

[FR Doc. E8-7008 Filed 4—3—08; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 070717340-8451-02]

RIN 0648—-AV40

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Specifications
and Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action implements 2008
specifications and management
measures for Atlantic mackerel, squid,
and butterfish (MSB) and modifies
existing management measures.
Specifically, it clarifies gear
requirements for the Loligo squid
fishery, standardizes procedures for
closing the Atlantic mackerel (mackerel)
and butterfish fisheries, modifies
incidental possession limits for
mackerel and butterfish, and establishes
a butterfish possession limit. These
specifications and management
measures promote the utilization and
conservation of the MSB resource.

DATES: Effective May 5, 2008.

ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council (Council),
including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Initial Regulatory
Flexibility Analysis (IRFA), are
available from: Daniel Furlong,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19904-6790. The EA/
RIR/IRFA is accessible via the Internet
at http://www.nero.nmfs.gov. NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA), which is contained in
the Classification section of the
preamble of this rule. Copies of the
FRFA and the Small Entity Compliance
Guide are available from the Regional
Administrator, Northeast Regional
Office, NMFS, One Blackburn Drive,
Gloucester, MA 01930-2298, and are
also available via the Internet at
http://www.nero.nmfs.gov.

FOR FURTHER INFORMATION CONTACT:
Carrie Nordeen, Fishery Policy Analyst,
978-281-9272, fax 978-281-9135.
SUPPLEMENTARY INFORMATION:

Background

Regulations implementing the Fishery
Management Plan for the Atlantic
Mackerel, Squid, and Butterfish
Fisheries (FMP) appear at 50 CFR part
648, subpart B. Regulations governing
foreign fishing appear at 50 CFR part
600, subpart F. These regulations, at
§648.21 and § 600.516(c), require that
NMFS, based on the maximum
optimum yield (Max OY) of each fishery
as established by the regulations,
annually publish a rule specifying the
amounts of the initial optimum yield
(I0Y), allowable biological catch (ABC),
domestic annual harvest (DAH), and
domestic annual processing (DAP), as
well as, where applicable, the amounts
for total allowable level of foreign
fishing (TALFF) and joint venture
processing (JVP) for the affected species
managed under the FMP. In addition,
these regulations allow Loligo squid
specifications to be specified for up to
3 years, subject to annual review. The
regulations found in § 648.21 also
specify that IOY for squid is equal to the
combination of research quota (RQ) and
DAH, with no TALFF specified for
squid. For butterfish, the regulations
specify that a butterfish bycatch TALFF
will be specified only if TALFF is
specified for mackerel.

The Council adopted 2008 MSB
specifications and management
measures at its June 2007 meeting and
submitted them to NMFS for review and
approval. Initial submission was on
August 1, 2007, and final submission
was on November 9, 2007. A proposed
rule for 2008 MSB specifications and
management measures was published
on December 28, 2007 (72 FR 73749),
and a notice to re-open the public
comment period on the proposed rule
was published on January 29, 2008 (73
FR 5153). The public comment period
for the proposed rule ended on February
5, 2008. Details concerning the
Council’s development of these
measures were presented in the
preamble of the proposed rule and are
not repeated here.

Disapproval of Increased Incidental
Loligo Squid Possession Limit for Illex
Squid Vessels

The issue of incidental catch of Loligo
squid in the Illex squid fishery was
identified several years ago when large
amounts of Loligo squid discards were
reported in vessel trip reports by Illex
squid vessels during closures of the
directed Loligo squid fishery in the
summer and fall of 2000. Analyses
developed for Amendment 9 to the FMP
indicated that the Illex squid fishery
occurs primarily during June-November
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in offshore waters and that both squid
species can co-occur during September-
November on the Illex squid fishery
grounds, when the Loligo squid begin to
move offshore. Because of the seasonal
co-occurrence of the two squid species,
members of the directed Illex squid
fishery testified at Council meetings that
the 2,500-1b (1.13-mt) incidental Loligo
squid possession limit during closures
of the Loligo squid fishery creates
compliance problems for the Illex squid
fishery because vessels catch more than
2,500 1b (1.13 mt) of Loligo squid when
the species mix. In an effort to reduce
regulatory discarding and allow more
accurate quantification of the removals
of Loligo squid taken in the directed
Illex squid fishery, the Council
recommended increasing the incidental
Loligo squid possession limit for vessels
engaged in the directed Illex squid
fishery during Loligo squid fishery
closures. Specifically, during closures of
the Loligo squid fishery in August-
October, Illex squid moratorium vessels

fishing seaward of the small mesh
exemption line (approximately the 50-
fm (91-m) depth contour) would be
permitted to possess and land up to
5,000 Ib (2.27 mt) of Loligo squid,
provided they possess a minimum of
10,000 lb (4.54 mt) of Illex squid on
board.

This measure is similar to the
measure proposed by the Council in the
2007 MSB specifications, but not
implemented due to concerns about
NMFS’s ability to administer the
measure effectively. The small mesh
exemption line, which approximates the
50-fm (91-m) depth contour, was
implemented for the Illex squid fishery
because Illex squid are not generally
available to the fishery shoreward of
this line. The Illex squid fishery is
exempt from the 17-inches (48-mm)
minimum mesh requirement for the
Loligo squid fishery in the exemption
area. However, Loligo squid are widely
distributed shoreward of this line,
which would make it difficult to

determine if the Loligo squid is truly
incidentally caught within the Illex
squid exemption area. Currently, there
is no mechanism to determine if Illex
squid moratorium vessels fish for Loligo
squid shoreward of the small mesh
exemption line. Tools to collect spatial
effort information on the Illex squid
fleet were discussed by the Council, but
implementation of those tools would
require an FMP amendment or
framework adjustment. Therefore, for
2008, the incidental Loligo squid
possession limit for Illex squid
moratorium vessels, during closures of
the Loligo squid fishery, will remain at
2,500 1b (1.13 mt) per trip per day.

Final MSB Specifications and
Management Measures for the 2008
Fishing Year

This action implements the following
MSB specifications and management
measures for the 2008 fishing year,
which are described in detail below.

TABLE 1.—FINAL SPECIFICATIONS, IN METRIC TONS (MT), FOR ATLANTIC MACKEREL, SQUID, AND BUTTERFISH FOR 2008

FISHING YEAR
Specifications Loligo lllex Mackerel Butterfish

26,000 24,000 N/A 12,175

17,000 24,000 156,000 1,500

116,977 24,000 2115,000 500

16,977 24,000 3115,000 500

16,977 24,000 100,000 500

0 0 0 0

0 0 0 0

1 Excludes 23 mt for Research Quota (RQ).
2 10Y may be increased during the year, but the total ABC will not exceed 156,000 mt.
3 Includes a 15,000 mt catch of Atlantic mackerel by the recreational fishery.

Atlantic Mackerel

This action specifies the mackerel
ABC at 156,000 mt, based on the
formula ABC = T—C. T is the yield
(211,000 mt) associated with a fishing
mortality rate (F) that is equal to target
F (F = 0.12); C is the estimated catch of
mackerel in Canadian waters (52,000
mt) for the upcoming fishing year. Thus,
211,000 mt minus 52,000 mt results in
the 2008 mackerel ABC of 156,000 mt.
This action also specifies the mackerel
I0Y at 115,000 mt, a level that can be
fully harvested by the domestic fleet,
thereby precluding the specification of
TALFF, while allowing the U.S.
mackerel industry to expand. Given the
trends in increasing mackerel landings,
NMEFS believes that it is reasonable to
assume that, in 2008, the commercial
fishery will harvest 100,000 mt of
mackerel. Therefore, this action
specifies the mackerel DAH at 115,000
mt, which is the commercial harvest
plus the 15,000 mt anticipated to be

harvested by the recreational fishery.
Because IOY = DAH, this specification
is consistent with the Council’s
recommendation that the level of IOY
should not provide for TALFF.

As recommended by the Council, this
action specifies the mackerel DAP at
100,000 mt and the mackerel JVP at
zero. In previous years, the Council
recommended a JVP greater than zero
because it believed U.S. processors
lacked the capability to process the total
amount of mackerel that U.S. harvesters
could land. However, for the past
several years, the Council has
recommended zero JVP because the
surplus between DAH and DAP has
been declining as U.S. shore-based
processing capacity for mackerel has
expanded. The Council also heard from
the industry that the availability of
mackerel to the fishery, rather than
processing capacity, has curtailed catch
in recent years. Based on this
information, the Council concluded,
and NMFS concurs, that processing

capacity is no longer a limiting factor
relative to domestic production of
mackerel. Consequently, if U.S.
harvesters land mackerel in excess of
100,000 mt, should the IOY be adjusted
upward, U.S. processors have the
capacity and intent to process it.

Closure of the Mackerel Fishery

Regulations at § 648.22(a)(1) specify
that NMFS shall close the directed
mackerel fishery when the Regional
Administrator projects that 80 percent
of the mackerel DAH is landed, if such
a closure is necessary to prevent the
DAH from being exceeded. To facilitate
achieving the mackerel DAH and
consistent with the Council’s
recommendation, this action specifies
that NMFS will close the mackerel
fishery when 90 percent of the mackerel
DAH is projected to be landed in 2008.

Mackerel Incidental Possession Limit

Regulations at § 648.22(c) specify that,
during closures of the mackerel fishery,
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the incidental possession limit for
mackerel is 10 percent, by weight, of the
total amount of fish on board. In
general, possession limits that are a
percent of the total catch on board are
difficult to estimate and enforce. This
action modifies the incidental
possession limit for mackerel such that:
It is easier to estimate and enforce, and
it is more similar to incidental
possession limits for squid and
butterfish; it is low enough to ensure
that the mackerel ABC would not be
exceeded; it is high enough to minimize
regulatory discarding of mackerel in
fisheries where mackerel is taken
incidentally, but not so high as to
encourage directed fishing; and it is
high enough to allow small-scale
fisheries to continue after the directed
fishery is closed. Consistent with these
factors and the Council’s
recommendation, this action specifies
the mackerel incidental possession limit
at 20,000 1b (4.54 mt).

Inseason Adjustment of the Mackerel
10Y

Regulations at § 648.21(e) provide that
specifications may be adjusted inseason
during the fishing year by the Regional
Administrator, in consultation with the
Council, by publishing a notice in the
Federal Register and providing a 30-day
public comment period. At the June
2007 Council meeting, in response to
recent growth in the domestic
harvesting and processing sectors of the
mackerel fishery, both the mackerel
industry and the Council voiced interest

in increasing the 2008 mackerel I0Y if
landings approach 115,000 mt during
the most active part of the fishing year
(January—April). However, the mackerel
fishing season is short and it would be
difficult to implement a separate
inseason action during the fishing
season. To facilitate a timely inseason
adjustment to the mackerel 1I0Y, if
necessary, public comment was
solicited as part of the 2008 MSB
specifications, and this action
implements a protocol for an inseason
adjustment in 2008. The protocol
specifies that, if using landings
projections and all other available
information, the Regional Administrator
determines that 70 percent of the
Atlantic mackerel IOY will be landed
during the 2008 fishing year, the
Regional Administrator will make
available additional quota for a total
IOY of 156,000 mt of Atlantic mackerel
for harvest during 2008. NMFS’s
Northeast Fishery Statistic Office (FSO)
will summarize mackerel landings from
dealer reports on a weekly basis and
post this information on the Northeast
Regional Office Web site (http://
www.nero.noaa.gov/). NMFS staff will
closely monitor these landings and
industry trends to determine if an
inseason adjustment is necessary.
Additionally, if an inseason adjustment
of the IOY is warranted, the Regional
Administrator will notify the Council
and the inseason adjustment will be
published in the Federal Register.

Atlantic Squids
Loligo Squid

For 2008, this action specifies the
Loligo squid Max OY at 26,000 mt; the
ABC at 17,000 mt; and the research
quota (RQ) for up to 3 percent (510 mt)
of the ABC. One scientific research
project proposal requesting Loligo squid
RQ was recommended for approval and
will be forwarded to the NOAA Grants
Office for award. The proposed Loligo
squid IOY, DAH, and DAP were
adjusted to reflect the RQ and equal
16,977 mt. The FMP does not authorize
the specification of JVP and TALFF for
the Loligo squid fishery because of the
domestic industry’s capacity to harvest
and process the QY for this fishery;
therefore, there would be no JVP and
TALFF in 2008.

Distribution of the Loligo Squid DAH

For 2008, this action specifies that the
Loligo squid DAH will be allocated by
trimester. Managing the DAH by
trimesters, rather than quarters, results
in allocations that are the same or
higher than the quarterly allocations.
Higher allocations may increase the
length of time the fishery is open and
allow closure projections to be based on
more information and, perhaps, to be
more accurate. Additionally, managing
by trimesters rather than quarters is
administratively streamlined because
only three, rather than four, closures of
the directed fishery could occur during
a fishing year. The 2008 trimester
allocations are as follows:

TABLE 2.—TRIMESTER ALLOCATION OF LOLIGO SQuID QUOTA IN 2008

Trimester Percent Metric tons 1 RQ (mt)
[ Lo Y o T o T TS U RO SPP PR RPPUSPPPPROPINE 43 7,300 NA
Il (May—Aug) 17 2,886 NA
Il (Sep—-Dec) 40 6,791 NA
o] - | PRSPPI 100 16,977 23

1 Trimester allocations after 23 mt RQ deduction.

For 2008, the Council recommended
that the percentage at which the
directed Loligo squid fishery would
close and the handling of quota overages
and underages would be the same as in
2007. Therefore, this action specifies the
directed Loligo squid fishery would
close when 90 percent of the DAH is
harvested in Trimesters I and II, and
when 95 percent of the DAH is
harvested in Trimester III. Additionally,
it specifies that any underages from
Trimesters I and II would be applied to
Trimester III, and any overages from
Trimesters I and II would be subtracted
from Trimester III.

Clarification of Loligo Squid Gear
Requirements

Regulations at § 648.23(d) specify that
net strengtheners have a minimum mesh
size of 4V inches (11.43 cm) and that
any device, including net strengtheners,
may not be used on the top 50 percent
of a codend (i.e., the portion of the
codend that is not in contact with the
ocean floor when the net is fishing) if it
constricts the minimum mesh size to
less than the required 17 inch (48 mm).
However, any time a 17/s-inch (48-mm)
codend is used with a 4V2-inches (11.43-
cm) net strengthener, the actual mesh
size will be less than 17/ inches (48

mm) because the meshes from the
codend and the net strengthener will
not be in alignment and will overlap.
The U.S. Coast Guard brought it to
NMFS’s attention that Loligo squid
vessels have net strengtheners covering
the top 50 percent of the codend. When
questioned about the need for and use
of net strengtheners, members of the
Loligo squid fishing industry explained
that codends with a minimum mesh size
of 17/s inches (48 mm) are of such fine
gauge that they will burst if a net
strengthener does not surround the
entire circumference of the codend. To
ensure gear regulations are consistent
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with the way the Loligo squid fishery
needs to operate, this action specifies
that net strengtheners, splitting straps,
and/or bull ropes or wire may be used
around the entire circumference of the
codend, provided they do not have a
mesh opening of less than 42 inches
(11.43 cm), diamond mesh, inside
stretch measure.

Illex Squid

This action specifies the Illex squid
Max QY, I0Y, ABC, and DAH at 24,000
mt. The FMP does not authorize the
specification of JVP and TALFF for the
Illex squid fishery because of the
domestic fishing industry’s capacity to
harvest and to process the I0Y from this
fishery.

Butterfish

The status of the butterfish stock was
most recently assessed in late 2004 and
that assessment concluded that, while
overfishing of the stock is not occurring,
the stock is overfished. Based on this
information, the Council was notified by
NMFS on February 11, 2005, that the
butterfish stock was designated as
overfished, pursuant to the
requirements of section 304(e) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and the
Council is developing a rebuilding plan
for the butterfish stock in Amendment
10 to the FMP (Amendment 10). While
a butterfish rebuilding program is being
developed in Amendment 10, the
Council recommended restricting
butterfish landings to recent landings
levels to prevent an expansion of the
fishery and to protect the rebuilding
stock. Therefore, this action specifies
the butterfish Max QY at 12,175 mt,
ABC at 1,500 mt, and I0Y, DAH, and
DAP at 500 mt. Consistent with MSB
regulations, this action specifies zero
TALFF for butterfish in 2008 because
zero TALFF is established for mackerel.

Closure of the Butterfish Fishery and
the Incidental Butterfish Possession
Limit

Existing regulations specify that
NMEFS shall close the butterfish fishery
when the Regional Administrator
projects that 95 percent of the butterfish
DAH is projected to be landed, and once
the butterfish fishery is closed, the
incidental butterfish possession limit is
2,500 1b (1.13 mt) per day. Consistent
with the lower butterfish DAH for 2008,
this action modifies both the butterfish
fishery closure threshold and incidental
possession limit. As such, if 80 percent
of the butterfish DAH is projected to be
landed prior to October 1, a 250-1b
(0.11-mt) incidental butterfish

possession limit would be in effect for
the remainder of the year and if 80
percent of the butterfish DAH is
projected to be landed on or after
October 1, a 600-1b (0.27-mt) incidental
butterfish possession limit would be in
effect for the remainder of the year.
These measures should prevent the 500-
mt butterfish DAH from being exceeded,
while allowing for butterfish taken
incidentally in other fisheries to be
landed, thus reducing discards.

Incidental possession limits for
butterfish apply not only during a
fishery closure but also year-round to
vessels issued incidental catch permits.
Because the Council did not explicitly
recommend a butterfish possession limit
for vessels issued a butterfish incidental
catch permit during its June 2007
meeting, the proposed rule for the 2008
MSB specifications and management
measures proposed a year-round, 250-lb
(0.11-mt) butterfish possession limit for
vessels issued incidental butterfish
catch permits. In response to this
proposed measure, the Council
discussed this measure at its January
2008 meeting and recommended a
revised butterfish incidental possession
limit in a letter to NMFS during public
comment on the proposed rule. The
Council’s recommendation was that the
butterfish incidental possession limit for
incidental permit holders be set at 600
Ib (0.27 mt) per day, unless the
butterfish fishery closes prior to October
1, then a 250-1b (0.11-mt) butterfish
possession limit would be in effect for
the remainder of the year. The Council
believes this measure provides
consistency for all butterfish permit
holders (i.e., limited access and
incidental), improves the enforcability
of the measure, and would reduce
regulatory discarding while limiting
directed fishing on butterfish by
incidental permit holders. NMFS
concurs with the butterfish possession
limit recommended by the Council in its
comment letter; therefore, this action
implements that Council-recommended
measure.

Butterfish Possession Limits

Regulations at § 648.23(a)(2) specify
that trawl vessels possessing 5,000 lb
(2.27 mt) or more of butterfish may only
fish with nets having a minimum
codend mesh size of 3 inches (76 mm).
Consistent with the Council’s intent to
prevent expansion of the butterfish
fishery and protect the rebuilding stock
as Amendment 10 is being developed,
this action specifies that a trawl vessel
possessing 1,000 1b (0.45 mt) or more of
butterfish may only fish with nets
having a minimum codend mesh size of
3 inches (76 mm) and that a vessel

issued a butterfish moratorium permit
may not fish for, possess, or land more
than 5,000 1b (2.27 mt) of butterfish per
trip per day.

Comments and Responses

NMEF'S received five comment letters
on the proposed 2008 MSB
specifications and management
measures; one letter was from the
Council, three letters were from
industry representatives, and one letter
was from an individual. Comments on
the FMP that were not specific to the
2008 specifications and management
measures described in the proposed rule
are not responded to in this final rule.

Comment 1: One commenter
indicated general support for a
reduction of commercial quotas, the use
of accurate harvest information to
develop quotas, and the need for
protection of the public fishery
resource.

Response: NMFS acknowledges the
importance of the issues raised by the
commenter, which relate generally to
2008 MSB specifications and
management measures. As specified in
the FMP, the Council developed the
2008 MSB specifications and
management measures using the best
available data regarding the resource
and the fishery. Additionally, the 2008
MSB specifications and management
measures are consistent with the rules
specified in the FMP to promote
utilization and conservation of the MSB
resource.

Comment 2: Three industry
representatives expressed support for
the proposed 2008 MSB specifications,
indicating that they are consistent with
the best available science and status of
the fishery resources.

Response: NMFS concurs with the
commenters.

Comment 3: Three industry
representatives expressed support for an
inseason adjustment of the mackerel
1I0Y, up to the ABG, if landings
projections indicate that 70 percent of
the IOY will be landed during the
fishing year. Additionally, these
industry representatives stressed the
importance of speedy implementation of
an inseason action, if warranted, to
prevent any interruption of the fishery.

Response: If information demonstrates
an inseason adjustment is necessary,
NMFS will make the adjustment in a
manner that will avoid interruption in
the fishery, as specified in this final
rule.

Comment 4: One industry
representative supported the proposed
change of the mackerel incidental
possession limit from an allowable
percentage of catch (10 percent, by
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weight, of all fish on board) to a fixed
limit (20,000 1b (4.54 mt)), while two
industry representatives opposed this
change. Of those opposed, one industry
representative contended that it is not
feasible to eliminate mackerel bycatch
in the Atlantic herring fishery to
conform with a fixed weight standard,
and recommended a thorough sampling
of both herring and mackerel fisheries,
before a 20,000-1b (4.54-mt) mackerel
incidental possession limit is
established, to ensure the herring
fishery is not negatively impacted by the
2008 MSB specifications and
management measures. The other
industry representative critical of the
proposed change argued that the herring
fishery is a high-volume fishery, where
catch is pumped aboard the vessel, and
crew do not have the ability to sort and
weigh incidentally caught mackerel, but
they can estimate a catch ratio. This
commenter believes the enforceability of
a limit that is a percentage of catch or

a fixed value are equal, and the only
feasible way to determine the amount of
bycatch is through statistical sub-
sampling of the catch and an
extrapolation of those data.

Response: At its June 2007 meeting,
the Council discussed revising the
mackerel incidental possession limit
from a percentage of catch to a fixed
limit. Council discussion focused on the
issue that possession limits that are a
percent of the total catch on board are
difficult to estimate and enforce because
the relative amounts of all species (i.e.,
target and bycatch) must be known.
Therefore, there was support during the
meeting to revise the mackerel
incidental possession limit, such that it
would be easier to estimate and enforce,
because it would require only knowing
the amount of mackerel bycatch on
board, and that it would be similar to
the fixed value incidental possession
limits for squid and butterfish.

The Council considered several
competing objectives in the
development of a revised incidental
possession limit for mackerel. First, the
possession limit needed to be low
enough to ensure that the mackerel ABC
would not be exceeded. Secondly, the
possession limit needed to be set high
enough to minimize regulatory
discarding of mackerel in fisheries
where mackerel is taken incidentally,
but not so high as to encourage directed
fishing. Lastly, because small-scale
mackerel fisheries contribute only
minimally to the overall mackerel
harvest, the Council wanted the
incidental possession limit to be high
enough to allow small-scale fisheries to
continue after the directed fishery was
closed. After considering these factors,

the Council recommended a mackerel
incidental possession limit of 20,000 lb
(4.54 mt) for 2008.

According to the Magnuson-Stevens
Act, NMFS either approves or
disapproves a management measure
recommended by the Council, but
NMFS cannot implement a measure not
considered by the Council. Since NMFS
concurs with the Council that a
possession limit that is a fixed value is
easier to estimate and enforce than a
percentage of catch, this action
implements the Council-recommended
mackerel incidental possession limit of
20,000 1b (4.54 mt) rather than
disapproving that measure and
maintaining the mackerel incidental
possession limit of 10 percent, by
weight, of all fish on board.

Comment 5: One industry
representative expressed support for the
measure to clarify the gear requirement
for Loligo squid, specifically, the
provisions that a net strengthener could
be used around the entire circumference
of the codend and that the minimum
mesh size of the net strengthener was
4.5 inches (11.43 cm).

Response: NMFS believes this
clarification is appropriate and
necessary. Allowing the net
strengthener to be used around the
entire circumference of the codend,
instead of just on the lower 50 percent
of the net, is not expected to
significantly affect the escapement of
small Loligo squid from the codend, but
it does ensure that Loligo squid gear
requirements are consistent with the
way the fishery is operated.

Changes From the Proposed Rule

In the proposed rule, § 648.25(d)(1)
specified that if a vessel has been issued
a butterfish incidental catch permit (as
specified at § 648.4(a)(5)(ii)), then it may
not fish for, possess, or land more than
250 1b (0.11 mt) of butterfish per trip at
any time, and may only land butterfish
once on any calendar day. In response
to the Council’s comment letter on this
limit, NMFS reconsidered this limit,
and this action is revising the limit
consistent with the Council’s
recommendation. Therefore,
§648.25(d)(1) will specify that ifa
vessel has been issued a butterfish
incidental catch permit (as specified at
§648.4(a)(5)(ii)), then it may not fish for,
possess, or land more than 600 1b (0.27
mt) of butterfish per trip at any time,
and may only land butterfish once on
any calendar day, unless the directed
fishery for butterfish closes prior to
October 1, then a vessel that has been
issued a butterfish incidental catch
permit may not fish for, possess, or land
more than 250 Ib (0.11 mt) of butterfish

per trip at any time, and may only land
butterfish once on any calendar day.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Acting Assistant Administrator has
determined that this rule is consistent
with the Atlantic Mackerel, Squid, and
Butterfish FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law.

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866 (E.O. 12866).

NMFS, pursuant to section 604 of the
Regulatory Flexibility Act, has prepared
a final regulatory flexibility analysis
(FRFA), included in this final rule, in
support of the 2008 MSB specifications
and management measures. The FRFA
describes the economic impact that this
final rule, along with other non-
preferred alternatives, will have on
small entities.

The FRFA incorporates the economic
impacts and analysis summarized in the
IRFA, a summary of the significant
issues raised by the public, and a
summary of analyses prepared to
support the action (i.e., the EA and the
RIR). The contents of these documents
are not repeated in detail here. A copy
of the IRFA, the RIR, and the EA are
available upon request (see ADDRESSES).
A complete description of the reasons
why this action is being considered, and
the objectives of and legal basis for this
action, is contained in the preamble to
the proposed and final rules and is not
repeated here.

Statement of Need for This Action

This action specifies 2008
specifications and management
measures for MSB fisheries and
modifies existing management measures
to improve the monitoring and
management of MSB fisheries.

A Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA, a Summary of the
Assessment of the Agency of Such
Issues, and a Statement of Any Changes
Made in the Proposed Rule as a Result
of Such Comments

A summary of the comments received
and NMFS’ responses thereto is
contained in the preamble and is not
repeated here.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

Based on permit data for 2006, the

number of potential fishing vessels in
the 2008 fisheries are as follows: 383 for
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Loligo squid/butterfish; 78 for Illex
squid; 2,495 for mackerel; and 2,016
vessels with incidental catch permits for
squid/butterfish. There are no large
entities participating in this fishery, as
defined in section 601 of the RFA.
Therefore, there are no disproportionate
economic impacts on small entities.
Many vessels participate in more than
one of these fisheries; therefore, permit
numbers are not additive.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Description of the Steps the Agency Has
taken to Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule
and Why Each One of the Other
Significant Alternatives to the Rule
Considered by the Agency Which Affect
the Impact on Small Entities Was
Rejected

Actions Implemented With the Final
Rule

The mackerel I0Y specified in this
action (115,000 mt, with 15,000 mt
allocated to recreational catch)
represents no constraint on vessels in
this fishery. This level of landings has
not been achieved by vessels in this
fishery in recent years. Mackerel
landings for 2001-2003 averaged 24,294
mt. Landings in 2004 were 55,528 mt,
landings in 2005 were 43,246 mt, and
landings for 2006 were 58,279 mt. This
action also specifies an inseason
adjustment, if landings approach the
I0Y early in the fishing year, to increase
the IOY up to the ABC (156,000 mt).
Therefore, no reductions in revenues for
the mackerel fishery are expected as a
result of this action; in fact, an increase
in revenues as a result of the action is
possible. Based on 2006 data, the
mackerel fishery could increase its
landings by 56,721 mt in 2008, if it takes
the entire IOY. In 2006, the last year
with complete financial data, the
average value for mackerel was $418 per
mt. Using this value, the mackerel
fishery could see an increase in
revenues of $23,709,378 as a result of
the 2008 I0Y (115,000 mt), and an
additional increase in revenues of
$17,138,000 as a result of the inseason

adjustment to increase the IOY up to the
ABC (156,000 mt).

Additionally, this action changes the
percentage at which the directed
mackerel fishery would close (from 80
percent to 90 percent of OY) and the
incidental mackerel possession limit
after the directed fishery is closed (from
10 percent, by weight, of the total fish
on board to a fixed possession limit of
20,000 1b (4.54 mt)). Under these
changes, it is likely that a higher level
of revenue could be realized by vessels
engaged in the directed mackerel fishery
compared to the other alternatives. An
increase in revenues of 10 percent of OY
in the directed fishery could be realized,
amounting to a potential increase in
landings in the directed fishery on the
order about 10,000 mt. Given recent
prices, this would translate into
increased revenues of about $4.2
million, or $15,000 per vessel.

The Loligo squid IOY (17,000 mt)
specified in this action represents status
quo as compared to 2007. Loligo squid
landings for 2001-2003 averaged 14,092
mt. Landings in 2004 were 15,447,
landings in 2005 were 16,984 mt, and
landings in 2006 were 15,880 mt. In
2006, the last year for which complete
financial data are available, the average
value for Loligo squid was $1,751 per
mt. Implementation of this action would
not result in a reduction in revenue or
a constraint on restraint on the fishery
in 2008.

The Illex squid I0Y (24,000 mt)
specified in this action represents status
quo as compared to 2007. Illex squid
landings for 2001-2003 averaged 4,350
mt. Landings in 2004 were 26,098 mt,
landings in 2005 were 12,032 mt, and
landings in 2006 were 13,944 mt. In
2006, the last year for which complete
financial data are available, the average
value for Illex squid was $578 per mt.
Implementation of this action would not
result in a reduction in revenue or a
constraint on the fishery in 2008.

The butterfish IOY (500 mt) specified
in this action represents no constraint to
vessels relative to the landings in recent
years. Due to market conditions, there
has not been a directed butterfish
fishery in recent years; therefore, recent
landings have been low. Landings in
2004 were 537 mt, landings in 2005
were 437 mt, and landings in 2006 were
554 mt. Given the lack of a directed
butterfish fishery and low butterfish
landings, this action is not expected to
reduce revenues in this fishery. Based
on 2006 data, the value of butterfish was
$1,472 per mt.

This action also modifies the trigger
for closing the directed butterfish
fishery and reduces butterfish
possession limits. Specifically, this

action changes the percentage at which
the directed butterfish fishery would
close (from 95 percent to 80 percent of
DAH) and the incidental butterfish
possession limit after the directed
fishery is closed (from 2,500 1b (1.13 mt)
to either 600 1b (0.27 mt) or 250 1b (0.11
mt)). Additionally, this action
implements a 5,000-1b (2.27-mt)
butterfish possession limit for all trips
and reduces the possession limit for
trips using small mesh (i.e., less than 3
inches (76 mm)) from 5,000 1b (4.54 mt)
to 1,000 1b (0.45 mt). These measures
potentially limit the amount of fishing
effort for butterfish as the stock rebuilds
compared to the other alternatives.
Therefore, there could be some minor
losses in revenue for vessels that wanted
to direct on butterfish in the short term
(i.e., during the rebuilding period).

Alternatives to the Actions in the Final
Rule

The Council analysis evaluated three
alternatives for mackerel, and all of
them would have set IOY at 115,000 mt,
maintained the status quo trigger for
closing the directed fishery, and
maintained the status quo incidental
mackerel possession limit. This IOY and
these management measures do not
represent a constraint on vessels in this
fishery, so no negative impacts on
revenues in this fishery are expected as
a result of these alternatives. One of
these alternatives (status quo) would
have set the ABC at 186,000 mt, and the
other could have set the ABC at 335,000
mt. These alternatives were not adopted
by the Council because that level of
ABC is not consistent with the
overfishing definition in the FMP, as
updated by the most recent stock
assessment. Furthermore, alternatives
that would set a higher harvest were not
adopted because they proposed harvest
that was too high in light of social and
economic concerns relating to TALFF.
The specification of TALFF would have
limited the opportunities for the
domestic fishery to expand, and
therefore would have resulted in
negative social and economic impacts to
both U.S. harvesters and processors (for
a full discussion of the TALFF issue, see
the earlier section on Atlantic
mackerel).

For Loligo squid, all alternatives
would have set Max OY at 26,000 mt
and ABC, I0Y, DAH, and DAP at 17,000
mt. While the annual quota under all
alternatives represents status quo,
alternatives differ in their allocation of
the annual quota and incidental Loligo
squid possession limit for Illex squid
vessels. Two alternatives would have
allocated quotas by trimester. Of these,
both include an increase of the Loligo
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squid incidental possession limit for
Ilex squid vessels during August—
October closures of the Loligo squid
fishery; one alternative specifies a
5,000-1b (2.27-mt) limit for vessels
fishing seaward of the small-mesh
exemption line (approximating the 50-
fm (91-m) depth contour), and the other
specifies a 10,000-1b (4.54-mt) limit for
vessels fishing seaward of a boundary
approximating the 80-fm (146-m) depth
contour. As described in the preamble
of this rule, there are no tools in place
for NMF'S to monitor spatial activities of
the Illex squid fleet; therefore, this
possession limit provision of these
alternatives will not be implemented
because it cannot be administered
effectively. The third alternative would
allocate quota by quarters (status quo).
Difference in seasonal quota distribution
may have distributive effects on
seasonal participants in the fishery;
however, all alternatives are expected to
result in the same total landings for
2008.

For Illex squid, one alternative
considered would have set Max QY,
ABC, I0Y, DAH, and DAP at 30,000 mt.
This alternative would allow harvest far
in excess of recent landings in this
fishery. Therefore, there would be no
constraints and, thus, no revenue
reductions, associated with this
alternative. However, the Council
considered this alternative unacceptable
because an ABC specification of 30,000
mt may not prevent overfishing in years
of moderate to low abundance of Illex
squid. Another alternative considered
would have set MAX OY at 24,000 mt
and ABC, I0Y, DAH, and DAP at 19,000
mt. The Council considered this
alternative unacceptable because it was
unnecessarily restrictive.

For butterfish, one alternative
considered would have set the ABC at
4,525 mt and I0Y, DAH, and DAP at
1,861 mt, while another would have set
ABC at 12,175 mt and IOY, DAH, and
DAP 9,131 mt. These amounts exceed
the landings of this species in recent
years. Both alternatives would have
maintained the status quo trigger for
closing the directed fishery, incidental
possession limit, and possession limit
for trips using mesh smaller than 3
inches (76 mm). Therefore, neither
alternative represents a constraint on
vessels in this fishery or would reduce
revenues in the fishery. However,
neither of these alternatives were
adopted because they would likely
result in overfishing and the additional
depletion of the spawning stock biomass
of an overfished species.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide was prepared. The
guide will be sent to all holders of
permits issued for the MSB fisheries. In
addition, copies of this final rule and
guide (i.e., permit holder letter) are
available from the Regional
Administrator and are also available
from NMFS, Northeast Region (see
ADDRESSES).

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: March 31, 2008.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.14, paragraphs (a)(73),
(p)(3), (p)(5), and (p)(11) are revised to
read as follows:

§648.14 Prohibitions.

(a] * % %

(73) Take, retain, possess, or land
more mackerel, squid, or butterfish than
as specified at § 648.25.

* * * * *

(p) * * *

(3) Take, retain, possess, or land
mackerel, squid, or butterfish in excess

of a possession allowance specified at
§648.25.
* * * * *

(5) Fish with or possess nets or
netting that do not meet the minimum
mesh requirements for Loligo or
butterfish specified in § 648.23, or that
are modified, obstructed, or constricted,
if subject to the minimum mesh
requirements, unless nets or netting are
stowed in accordance with §648.23(b)

or the vessel is fishing under an
exemption specified in § 648.23(a)(3)(ii).
* * * * *

(11) Possess 1,000 1b (0.45 mt) or more
of butterfish, unless the vessel meets the
minimum mesh size requirement
specified in § 648.23(a)(2).

* * * * *

m 3.In § 648.22, paragraph (c) is
removed and paragraph (a) is revised to
read as follows:

§648.22 Closure of the fishery.

(a) Closing procedures. (1) NMFS
shall close the directed mackerel fishery
in the EEZ when the Regional
Administrator projects that 90 percent
of the mackerel DAH is harvested, if
such a closure is necessary to prevent
the DAH from being exceeded. The
closure of the directed fishery shall be
in effect for the remainder of that fishing
period, with incidental catches allowed
as specified at § 648.25. When the
Regional Administrator projects that the
DAH for mackerel shall be landed,
NMFS shall close the mackerel fishery
in the EEZ and the incidental catches
specified for mackerel at § 648.25 will
be prohibited.

(2) NMFS shall close the directed
fishery in the EEZ for Loligo when the
Regional Administrator projects that 90
percent of the Loligo quota is harvested
in Trimesters I and II, and when 95
percent of the Loligo DAH has been
harvested in Trimester III. The closure
of the directed fishery shall be in effect
for the remainder of that fishing period,
with incidental catches allowed as
specified at § 648.25.

(3) NMFS shall close the directed Illex
fishery in the EEZ when the Regional
Administrator projects that 95 percent
of the Illex DAH is harvested. The
closure of the directed fishery shall be
in effect for the remainder of that fishing
period, with incidental catches allowed
as specified at § 648.25.

(4) NMFS shall close the directed
butterfish fishery in the EEZ when the
Regional Administrator projects that 80
percent of the butterfish DAH is
harvested. The closure of the directed
fishery shall be in effect for the
remainder of that fishing period, with
incidental catches allowed as specified
at §648.25.

* * * * *

m 4.In §648.23, paragraphs (a)(4) and
(d) are removed and paragraphs (a)(2)
and (a)(3) are revised to read as follows:

§648.23 Gear restrictions.

(a) * * *

(2) Owners or operators of otter trawl
vessels possessing 1,000 1b (0.45 mt) or
more of butterfish harvested in or from
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the EEZ may only fish with nets having
a minimum codend mesh of 3 inches
(76 mm) diamond mesh, inside stretch
measure, applied throughout the codend
for at least 100 continuous meshes
forward of the terminus of the net, or for
codends with less than 100 meshes, the
minimum mesh size codend shall be a
minimum of one-third of the net,
measured from the terminus of the
codend to the headrope.

(3) Owners or operators of otter trawl
vessels possessing Loligo harvested in or
from the EEZ may only fish with nets
having a minimum mesh size of 174
inches (48 mm) diamond mesh, inside
stretch measure, applied throughout the
codend for at least 150 continuous
meshes forward of the terminus of the
net, or for codends with less than 150
meshes, the minimum mesh size codend
shall be a minimum of one-third of the
net measured from the terminus of the
codend to the headrope, unless they are
fishing consistent with exceptions
specified in paragraph (b) of this
section.

(i) Net obstruction or constriction.
Owners or operators of otter trawl
vessels fishing for and/or possessing
Loligo shall not use any device, gear, or
material, including, but not limited to,
nets, net strengtheners, ropes, lines, or
chafing gear, on the top of the regulated
portion of a trawl net that results in an
effective mesh opening of less than 17
inches (48 mm) diamond mesh, inside
stretch measure. “Top of the regulated
portion of the net” means the 50 percent
of the entire regulated portion of the net
that would not be in contact with the
ocean bottom if, during a tow, the
regulated portion of the net were laid
flat on the ocean floor. However, owners
or operators of otter trawl vessels fishing
for and/or possessing Loligo may use net
strengtheners (covers), splitting straps,
and/or bull ropes or wire around the
entire circumference of the codend,
provided they do not have a mesh
opening of less than 4% inches (11.43
cm) diamond mesh, inside stretch
measure. For the purpose of this
requirement, head ropes are not to be
considered part of the top of the
regulated portion of a trawl net.

(ii) Ilex fishery. Owners or operators
of otter trawl vessels possessing Loligo
harvested in or from the EEZ and fishing
during the months of June, July, August,
and September for Illex seaward of the
following coordinates (copies of a map
depicting this area are available from
the Regional Administrator upon
request) are exempt from the Loligo gear
requirements specified at paragraph
(a)(3) of this section, provided they do
not have available for immediate use, as
defined in paragraph (b) of this section,

any net, or any piece of net, with a mesh
size less than 17/ inches (48 mm)
diamond mesh or any net, or any piece
of net, with mesh that is rigged in a
manner that is prohibited by paragraph
(a)(3) of this section, when the vessel is
landward of the specified coordinates.

Point N. Lat. W. Long.
43°58.0" 67°22.0’
43°50.0" 68°35.0"
43°30.0 69°40.0
43°20.0" 70°00.0
42°45.0' 70°10.0
42°13.0° 69°55.0"
41°00.0" 69°00.0
41°45.0° 68°15.0
42°10.0 67°10.0
41°18.6’ 66°24.8"
40°55.5" 66°38.0"
40°45.5’ 68°00.0
40°37.0 68°00.0
40°30.0" 69°00.0
40°22.7 69°00.0
40°18.7 69°40.0
40°21.0" 71°03.0
39°41.0" 72°32.0°
38°47.0 73°11.0°
38°04.0" 74°06.0"
37°08.0 74°46.0°
36°00.0 74°52.0
35°45.0 74°53.0
35°28.0" 74°52.0

* * * * *

m 5. Section 648.25 is added to read as
follows:

§648.25 Possession restrictions.

(a) Atlantic mackerel. During a
closure of the directed Atlantic
mackerel fishery, vessels may not fish
for, possess, or land more than 20,000
1Ib (9.08 mt) of mackerel per trip at any
time, and may only land mackerel once
on any calendar day, which is defined
as the 24-hr period beginning at 0001
hours and ending at 2400 hours.

(b) Loligo. During a closure of the
directed fishery for Loligo, vessels may
not fish for, possess, or land more than
2,500 1b (1.13 mt) of Loligo per trip at
any time, and may only land Loligo once
on any calendar day, which is defined
as the 24-hr period beginning at 0001
hours and ending at 2400 hours. If a
vessel has been issued a Loligo
incidental catch permit (as specified at
§648.4(a)(5)(ii)), then it may not fish for,
possess, or land more than 2,500 1b
(1.13 mt) of Loligo per trip at any time
and may only land Loligo once on any
calendar day.

(c) Hlex. During a closure of the
directed fishery for Illex, vessels may
not fish for, possess, or land more than
10,000 1b (4.54 mt) of Illex per trip at
any time, and may only land Illex once
on any calendar day, which is defined
as the 24-hr period beginning at 0001

hours and ending at 2400 hours. If a
vessel has been issued an Illex
incidental catch permit (as specified at
§648.4(a)(5)(ii)), then it may not fish for,
possess, or land more than 10,000 lb
(4.54 mt) of Illex per trip at any time,
and may only land Illex once on any
calendar day.

(d) Butterfish. (1) During a closure of
the directed fishery for butterfish that
occurs prior to October 1, vessels may
not fish for, possess, or land more than
250 1b (0.11 mt) of butterfish per trip at
any time, and may only land butterfish
once on any calendar day, which is
defined as the 24-hr period beginning at
0001 hours and ending at 2400 hours.
During a closure of the directed fishery
for butterfish that occurs on or after
October 1, vessels may not fish for,
possess, or land more than 600 1b (0.27
mt) of butterfish per trip at any time,
and may only land butterfish once on
any calendar day. If a vessel has been
issued a butterfish incidental catch
permit (as specified at § 648.4(a)(5)(ii)),
then it may not fish for, possess, or land
more than 600 Ib (0.27 mt) of butterfish
per trip at any time, and may only land
butterfish once on any calendar day,
unless the directed fishery for butterfish
closes prior to October 1, then a vessel
that has been issued a butterfish
incidental catch permit may not fish for,
possess, or land more than 250 b (0.11
mt) of butterfish per trip at any time,
and may only land butterfish once on
any calendar day.

(2) A vessel issued a butterfish
moratorium permit (as specified at
§ 648.4(a)(5)(i)) may not fish for,
possess, or land more than 5,000 Ib
(2.27 mt) of butterfish per trip at any
time, and may only land butterfish once
on any calendar day, which is defined
as the 24-hr period beginning at 0001
hours and ending at 2400 hours.

[FR Doc. E8-7062 Filed 4-3—08; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 071211828—-8448-02]
RIN 0648-AU22

Fisheries in the Western Pacific;
Bottomfish and Seamount Groundfish
Fisheries; Management Measures in
the Main Hawaiian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and



Federal Register/Vol. 73, No. 66/Friday, April 4, 2008/Rules and Regulations

18451

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
management measures for the vessel-
based bottomfish fishery in the Main
Hawaiian Islands, including
requirements for non-commercial
(recreational and subsistence) permits
and data reporting, a closed season,
annual total allowable catch limits, and
non-commercial bag limits. This action
is intended to end the overfishing of
bottomfish in the Hawaiian
Archipelago.

DATES: This final rule is effective April
1, 2008, with the following exceptions:

1. The following amendments are
effective until September 1, 2008:

a. In §665.12, the definition of Hawaii
restricted bottomfish species fishing
year 2007-08;

b. Paragraph (g) in § 665.72 (the TAC
for the 2007-08 fishing year); and

c. §665.74 (the closed season).

2. The amendments to §§ 665.13,
665.14, and 665.61, which require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA). When OMB
approval is received, the effective date
will be announced in the Federal
Register.

ADDRESSES: This final rule implements
Amendment 14 to the Fishery
Management Plan for the Bottomfish
and Seamount Groundfish Fisheries of
the Western Pacific Region (including a
final environmental impact statement,
regulatory impact review, and initial
regulatory flexibility analysis). Copies of
Amendment 14 are available from the
Western Pacific Fishery Management
Council (Council), 1164 Bishop St.,
Suite 1400, Honolulu, HI 96813, tel
808-522-8220, fax 808-522-8226. A
Record of Decision (ROD) identifying
the selected alternative was prepared for
this final rule and is available from
William L. Robinson, Regional
Administrator, NMFS, Pacific Islands
Region (PIR), 1601 Kapiolani Blvd, Suite
1110, Honolulu, HI 96814—-4700.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to William L.
Robinson (see ADDRESSES), or to David
Rostker, OMB, by e-mail to

David Rostker@omb.eop.gov, or by fax
to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Karla Gore, NMFS PIR, 808—-944—2273.

SUPPLEMENTARY INFORMATION: This final
rule is accessible at the Office of the

Federal Register’s web site:
www.gpoaccess.gov/fr/.

Bottomfish fishing in Hawaii is
managed under the Fishery
Management Plan for the Bottomfish
and Seamount Groundfish Fisheries of
the Western Pacific Region (Bottomfish
FMP), which was developed by the
Council and implemented by NMFS
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). Hawaii bottomfish are managed as
a single archipelago-wide multi-species
stock complex (bottomfish complex).
The bottomfish complex is comprised of
certain deep-slope snappers, groupers,
and jacks. Fisheries and management
programs for Hawaiian bottomfish
operate in two large geographic areas—
the Northwestern Hawaiian Islands
(NWHI) and the main Hawaiian Islands
(MHI).

There is currently no mandatory
permitting or data reporting requirement
for non-commercial fishing. Some data
on the non-commercial bottomfish
fishery are collected through surveys.
NMFS estimates that, based on the State
boat registration program and
independent surveys, 800—5,000
fishermen participate in the non-
commercial bottomfish fishery.

NMFS, on behalf of the Secretary of
Commerce, determined that overfishing
is occurring on the bottomfish complex
in the Hawaiian Archipelago, with the
primary problem being excessive fishing
mortality on seven deep water species
(the “Deep 7” species) in the MHI. The
Deep 7 species are onaga (Etelis
coruscans), ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and
hapu’upu’u (Epinephelus quernus).

On May 27, 2005, NMFS notified the
Council of the overfishing and requested
the Council to take appropriate action to
end the overfishing (70 FR 34452, June
14, 2005). In response, the Council
developed Amendment 14 and
management measures, which this final
rule implements. This final rule will
reduce the fishing mortality for the Deep
7 species in the MHI by approximately
24 percent in 2008, will establish a
mechanism (annual TAC) to respond to
future changes in stock status, and will
improve data collection from non-
commercial bottomfish fisheries in
Federal waters around the MHI.

The final rule implements several
management measures for vessel-based
bottomfish fishing in the MHI. First, a
Federal bottomfish permit is required
for vessel owners and fishermen to
conduct vessel-based non-commercial
fishing for any bottomfish management

unit species (BMUS), not just Deep 7
species, in Federal waters around the
MHI (except customers of charter
fishing trips).

Second, the final rule requires
operators of non-commercial fishing
vessels to submit daily Federal logbooks
that document bottomfish fishing effort
and catch for each fishing trip, and
vessel owners share the responsibility
for submitting the logbooks in a timely
manner. The data from these logbooks
will be the basis for calculating non-
commercial fishing effort and harvest of
BMUS, bycatch, and interactions with
protected species.

Third, the final rule implements a
closed season from May through August
2008. During this closure, fishing for
Deep 7 species will be prohibited in
Federal waters. Fishing for bottomfish
species other than Deep 7 species will
not be prohibited during the closed
season.

Fourth, the final rule establishes an
annual total allowable catch (TAC) for
the MHI bottomfish fishery. The TAC
will be determined each fishing year
using the best available scientific
information, commercial and non-
commercial fishing data, and other
information, and will consider the
associated risk of overfishing. NMFS
will publish in the Federal Register by
August 31 the TAC for the upcoming
fishing year, and will use other means
to notify permit holders of the TAC.
When the TAC is projected to be
reached, NMFS will publish notification
in the Federal Register and use other
means to notify permit holders that the
fishery will be closed on a specified
date, providing fishermen with two
weeks advance notice of the closure.
The TAC for the 2007-08 fishing year
(October 2007 through April 2008) is set
at 178,000 lb (80,740 kg) of Deep 7
species. Progress toward the 2007-08
TAC is determined by the catch
reported by holders of Hawaii
commercial marine license (CML).
When the 2007-08 TAC is projected to
be reached, the commercial and non-
commercial fisheries for Deep 7
bottomfish will be closed. There is no
prohibition on fishing for other
bottomfish species throughout the year.
NMEFS intends to repeal the Federal
non-commercial bag limits once the data
collected from the non-commercial
bottomfish fishery are determined to be
adequate to include in the annual TAC
calculation.

The final rule implements Federal
bottomfish bag limits for non-
commercial fishing. Non-commercial
fishermen are allowed to catch, possess,
and land as many as five Deep 7 fish
combined, per person, per fishing trip in
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Federal waters. The State of Hawaii also
has a similar bag limit for non-
commercial fishing.

Additional background information
on this final rule may be found in the
preamble to the proposed rule
published on February 1, 2008 (73 FR
6101), and is not repeated here.

Comments and Responses

On December 22, 2007, NMFS
announced in the Federal Register the
availability of Amendment 14 (72 FR
73308), and on February 1, 2008, NMFS
published a notice of the proposed rule
(73 FR 6101). The public comment
period for the amendment ended on
February 25, 2008, and the proposed
rule comment period ended on March 7,
2008. NMFS received comments from
17 entities, including the State of
Hawaii, Department of Land and
Natural Resources, and non-commercial
and commercial bottomfish fishermen,
and responds as follows:

Comment 1: NMFS should post online
the available portion of the TAC to
allow fishermen access to information
in a timely manner.

Response: NMFS will post the catch
trends on the PIRO website at
www.fpir.noaa.gov to allow tracking of
harvests to be counted toward the TAC.

Comment 2: A real cause for the
decline in Hawaii bottomfish is that
kahala (amberjacks) and other non-Deep
7 bottomfish species may be out-
competing the Deep 7 bottomfish
species.

Response: NMFS does not have data
to determine whether or not the
comment is correct. The final rule will
allow for better collection of
information from non-commercial
bottomfish fishermen which will give
fishery managers a better understanding
of the catch composition and relative
abundance of all BMUS. With improved
data, fishery managers can make
effective bottomfish management
decisions to address these concerns,
such as interspecific competition, in the
future.

Comment 3: Any new data collection
requirement for commercial fishermen
will lead to duplication of effort and
unnecessary expense.

Response: The final rule implements
new permitting and reporting
requirements only for non-commercial
bottomfish fishermen. There are no new
reporting requirements for any
commercial fishermen, who must
continue to report their catch to the
State of Hawaii. The final rule clarifies
the reporting requirements for “mixed”
fishing trips where some fishermen hold
non-commercial bottomfish permits and
some hold State Commercial Marine

Licenses (State CMLs), and for
bottomfish charter fishing customers, to
minimize redundant reporting.

Comment 4: The State’s closed areas
(bottomfish restricted fishing areas, or
BRFASs) should be removed because
they reduce suitable fishing grounds
and are too restrictive when combined
with the new Federal regulations.

Response:The BRFAs are under the
management purview of the State of
Hawaii, and any changes to this
management program must be done by
the State, not NMFS. The Federal
measures implemented by this final rule
and the State’s BRFAs are both intended
to conserve Hawaiian bottomfish.

Comment 5: Bag limits should not
apply to commercial fishermen, only to
non-commercial fishermen.

Response: This final rule establishes
bag limits only for non-commercial
bottomfish fishermen. State-licensed
commercial fishermen are not currently
subject to bag limits.

Comment 6: More enforcement of
current State bottomfish regulations is
needed.

Response: NMFS agrees that more
enforcement is generally needed for
effective fishery management, whether
it is for State or Federal regulations.
NOAA’s Office for Law Enforcement
(NOAA OLE), the U.S. Coast Guard
(USCG), and the State of Hawaii’s
Division of Conservation and Resources
Enforcement will work together to
enforce the new regulations.

Comment 7: All buyers and sellers of
bottomfish should be required to submit
reports to eliminate the selling of
bottomfish by non-commercial
fishermen.

Response: This final rule requires
bottomfish fishermen to be permitted as
either commercial or non-commercial,
and requires both categories of permits
to report their catch. Under current
State law, all fish buyers are required to
submit State dealer reports for any fish
that they purchase. Dealers must
purchase fish only from State-licensed
commercial fishermen. The dealer
report provides a way to cross-reference
fish sales by fishermen.

Comment 8: The closed season should
be the only management measure
implemented as it would achieve the
desired reduction in catch levels, but be
less burdensome to fishermen because it
would not require non-commercial
permits or reporting.

Response: The 2008 closed season is
intended to reduce fishing mortality to
the target level to end overfishing in the
first year. A TAC is more effective and
less-burdensome than seasonal closures
for preventing overfishing in the long
term. To establish a TAC each year,

information about commercial and non-
commercial fishing is essential. This
management strategy requires that both
commercial and non-commercial
fishermen hold fishing permits and
submit reports on their catch and effort
to the State and/or NMFS, as
appropriate.

Comment 9: The regulations should
not include jacks with the other BMUS.

Response: Jacks, such as ulua, are
BMUS, but they are not Deep 7 species,
and fishing for jacks is not restricted by
this final rule. Only vessel-based fishing
for Deep 7 species is subject to the 2008
closed season and the TAC. Information
on the catches of jacks and other BMUS
by non-commercial vessel-based
fishermen will be collected under the
new reporting requirements for
comprehensive monitoring of the
fishery overall.

Comment 10: Many commercial
fishermen have relinquished their State
CML because of stringent USCG
regulations that apply to commercial
fishing vessels. The proposed
regulations that require all fishing
vessels to have permits would be too
burdensome on fishermen.

Response: This final rule creates
permit requirements only for non-
commercial bottomfish fishermen. As
such, the USCG requirements governing
commercial fishing vessels are not
within the purview of this final rule.

Comment 11: Enforcement of bag
limits is difficult and should not be
applied to commercial fishermen
because it would impact their
livelihood.

Response: This final rule establishes
bag limits only for non-commercial
bottomfish fishermen. State-licensed
commercial fishermen are not currently
subject to bag limits. NOAA OLE, the
USCG, and the State of Hawaii Division
of Conservation and Resources
Enforcement will work together to
enforce the new requirements, including
non-commercial bag limits.

Comment 12: The commercial fishery
should be limited to operating twice a
week and the non-commercial fishery
should operate the remainder of the
week with the non-commercial bag limit
in place.

Response: Daily restrictions and
rotating closures were not considered by
the Council and NMFS for this final
rule. The effectiveness of the rule in
ending bottomfish overfishing will be
periodically reevaluated, and may be
adjusted in the future, if necessary.
Alternative management measures, such
as daily restrictions and rotating
closures, could be considered for future
implementation.
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Comment 13: The TAC should be
used to manage the commercial fleet,
and the non-commercial fishery should
be managed only through bag limits.

Response: NMFS has determined that
a TAC for both the commercial and non-
commercial fleet is the most effective
way to ensure that bottomfish stocks do
not continue to experience overfishing.
Non-commercial bag limits will also
help to relieve fishing pressure on the
stocks. The effect of these measures will
be monitored and adjustments made in
the future, if necessary.

Comment 14: Non-commercial and
commercial vessels should use different
colors for vessel marking to make
enforcement easier.

Response: The final rule establishes
requirements for non-commercial
bottomfish fishing, while current State
regulations continue to apply to
commercial fishing. Because the State
already has requirements for the
identification of bottomfish vessels, this
final rule will exempt non-commercial
vessels that are compliant with State’s
vessel marking requirements from the
Federal requirements. Special color-
coding of vessel markings to facilitate
the identification of bottomfish vessels
is a good idea, and NMFS will raise the
idea with enforcement officials for
consideration in future rulemakings.

Comment 15: The reporting
requirement should be voluntary due to
the financial burden that mandatory
reporting would impose.

Response: Permits and reporting are
essential to ensure that accurate and
complete information about non-
commercial bottomfish fishing is
collected for the purposes of setting an
appropriate TAC on an annual basis.
NMEFS estimates that the time burden
for completing non-commercial permit
applications to be 30 minutes per year,
and 20 minutes for reporting catch and
effort information in the logbooks after
each fishing trip. The logbooks are free
to fishermen, and the reporting cost is
limited to mailing the reports to NMFS.
The permit will cost less than $80
(probably in the range $25—40), and
NMFS determined the costs associated
with permitting and reporting are
nominal.

Comment 16: The closed season
should be five months rather than four
months.

Response: The Council and NMFS
chose a four-month closed season
because the best available scientific
information indicates that it will
provide a balance between reducing
fishing effort to levels sufficient to end
the overfishing, and providing
continued opportunities for bottomfish
fishing.

Comment 17: A fleet-wide TAC and
seasonal closure are the only
management measures that should
implemented.

Response: The closed season will
address overfishing only in 2008. In the
long term, a TAC will be the primary
measure to end and prevent overfishing
of bottomfish. To implement an
effective TAC program, information on
the numbers of bottomfish fishermen
and their effort and catch is needed.
Thus, non-commercial permits and data
reporting are essential for the overall
management program. Currently,
information is collected only for one
sector, commercial bottomfish fishing.
Therefore, collecting information about
non-commercial fishing is necessary,
and best accomplished through non-
commercial permits and data reporting.
The non-commercial information will
give us a better understanding of the
interplay between the bottomfish fishery
and other fishing activities. This
information will be combined with the
commercial data to set an annual TAC
to end and prevent overfishing of
Hawaiian bottomfish.

Comment 18: A TAC will create a
“race to the fish,” will cause high-
grading, and may put smaller vessels at
risk as they attempt to catch their share
of the TAC fish, possibly in unsafe sea
conditions, before the fishery closes.

Response: There may be a “race to the
fish” early in the open season as
fishermen try to ensure that they catch
their share of the TAC. However, this
final rule adjusts the fishing year to start
late in the calendar year so the fishery
would likely remain open during the
winter holiday season, a time of
increased demand for bottomfish. This
may reduce some of the incentive to fish
during especially unsafe sea conditions.
High-grading should not be an issue, as
all Deep 7 bottomfish caught, whether
kept or discarded, will be counted
toward the TAC.

Comment 19: The vessel marking
requirements for non-commercial
fishermen are impractical and onerous.
Vessels are already required to be
registered and marked according to the
State of Hawaii regulations.

Response: NMFS agrees, and in the
final rule has amended the regulations
to exempt from the Federal
requirements those vessels that are in
compliance with State bottomfish vessel
marking requirements.

Comment 20: NMFS is asking for
comment, but the decisions have
already been made regarding the
proposed rule.

Response: NMFS reads and considers
every comment received, and uses these
comments to consider whether to

implement or change the proposed
regulations, consistent with
Amendment 14. Comments received on
its proposed rule led NMFS to
reconsider several aspect of the rule,
and resulted in changes from the
proposed rule for several regulations,
such as vessel marking requirements.

Comment 21: Fishing is not the only
cause of the reduced fish population.
Pollution, development, and global
warming should be considered as they
are larger threats against the ecosystem.

Response: The final supplementary
EIS (FSEIS) considered and analyzed
both fishing and non-fishing impacts on
bottomfish resources. In addition, the
Council is developing fishery ecosystem
management plans that would address
such non-fishing impacts on the Hawaii
ecosystem. Nonetheless, fishing has
been identified as a major cause of
bottomfish overfishing and, as such, the
final rule will control bottomfish fishing
mortality so that bottomfish stocks are
sustained for future generations.

Comment 22: A bag limit of five Deep
7 species is too low.

Response: This final rule implements
Federal non-commercial bag limits that
complement existing State bag limits.
The non-commercial bag limit of five
Deep 7 bottomfish is consistent with
existing State regulations for non-
commercial bottomfish fishing. NMFS
intends to repeal the Federal non-
commercial bag limits once the data
collected from the non-commercial
bottomfish fishery are determined to be
adequate to include in the annual TAC
calculation.

Comment 23: There should be BRFAs
or a seasonal closure, not both.

Response: The 2008 closed season is
being implemented to immediately end
bottomfish overfishing, and the other
Federal provisions implemented by this
final rule, and the BRFAs, are intended
to conserve Hawaiian bottomfish over
the long term.

Comment 24: Non-commercial bag
limits should be eliminated because
non-commercial fishermen are already
limited by the size of their vessels,
storage capacity, and weather.

Response: This final rule implements
Federal non-commercial bag limits that
complement existing State bag limits.
NMFS intends to repeal the Federal
non-commercial bag limits once the data
collected from the non-commercial
bottomfish fishery are determined to be
adequate to include in the annual TAC
calculation.

Comment 25: The non-commercial
permit and reporting requirement
should be on a one-year trial basis. If at
the end of one year, non-commercial
fishermen are significantly contributing
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to the bottomfish catch the permit and
reporting would continue. If not, it
could be eliminated.

Response: NMFS and the Council will
monitor the fishery and evaluate the
effectiveness of these measures in
ending and preventing overfishing of
Hawaiian bottomfish. The Council and
NMFS may consider adjustments to the
fishery management regime in the
future, if necessary.

Comment 26: Reporting requirements
for non-commercial fishermen should
be kept simple to reduce the burden to
fishermen.

Response: The reporting forms have
been designed to record only the basic
information required to effectively
monitor the fishery. The forms will
come with instructions and contact
information for further questions about
the forms. Comments on the form and
the reporting burden can be sent to
William L. Robinson (see ADDRESSES)
and by email to
David_Rostker@omb.eop.gov or by fax to
202-395-7285.

Comment 27: Clarify how the permit
requirement and associated fee differ
from the recreational fishermen registry
created under the reauthorized
Magnuson-Stevens Act and which is not
able to charge a fee until 2011.

Response: This final rule implements
non-commercial bottomfish permits and
data collection under section 303 of the
Magnuson-Stevens Act, specifically to
collect fishery information to be used by
managers to end overfishing of
bottomfish in Hawaii. That section of
the Act authorizes the collection of fees
for the issuance of such permits. The
recreational fishermen registry is
authorized under Section 401 of the
Magnuson-Stevens Act as a national
registration program for recreational
fishing in all regions (not specifically
the Hawaiian bottomfish fishery) and
the Magnuson-Stevens Act authorizes
the collection of fees for that program
beginning in 2011.

Comment 28: The non-commercial fee
is higher than the commercial fee which
might make fishermen more inclined to
get the commercial permit.

Response: Holding either a Federal
non-commercial permit or State CML
satisfies the requirements of this final
rule. The fee for the non-commercial
permit has not yet been determined, as
it is dependent on the number of
permits issued. The preamble to the
proposed rule noted that the fee would
not exceed $80 per person, and it will
probably be in the range of $25—40.

Comment 29: Federal reporting
requirements will require fishermen to
report all BMUS while the State of
Hawaii requires reporting of Deep 7

species only. These inconsistent
requirements make reporting confusing
to fishermen who fish in both State and
Federal waters.

Response: The State requires
commercial fishermen (State CML
holders) to report all species caught, and
NMEF'S believes that the collection of
information regarding all BMUS is
essential to understand the combined
impact of commercial and non-
commercial fishing on Hawaiian
bottomfish stocks.

Comment 30: If fishermen report
interactions with protected species, as
indicated on the reporting requirements,
they may be held liable under the
Endangered Species Act (ESA).

Response: NMFS completed a
biological opinion under section 7 of the
ESA that analyzed the impacts of
implementing this final rule on
endangered and threatened species.
That opinion, dated March 18, 2008,
concluded that this action is not likely
to adversely affect the Hawaiian monk
seal, and is likely to adversely affect the
endangered/threatened green sea turtle.
The incidental take of up to two green
sea turtles per year is authorized for the
Hawaii bottomfish fishery. The Federal
logbooks will provide fishermen the
opportunity to report protected species
interactions, including sea turtles and
marine mammals. NOAA OLE will
investigate reported interactions on a
case-by-case basis to ascertain the
nature of the interaction and whether or
not it was authorized.

Comment 31: The preamble of the
proposed rule noted that the non-
commercial bag limit would be
eliminated in 2008, but that is not
reflected in the regulatory text.

Response: The preamble to the
proposed rule inadvertently indicated
that the bag limits would be repealed in
2008, but should have read that NMFS
will repeal the Federal non-commercial
bag limits once the data collected from
the non-commercial bottomfish fishery
are determined to be adequate to
include in the annual TAC calculation.
The final rule clarifies this point.

Comment 32:1t is unrealistic to
believe that fish suffering from
barotrauma can be resuscitated.

Response: Reduction of bottomfish
barotrauma is possible with correct
handling procedures, and NMFS plans
to work with the State and Council to
provide information to fishermen on
effective ways to handle fish to reduce
barotrauma.

Comment 33: Fishermen will not
honestly report their non-target fish and
bycatch for fear of reaching the TAC
sooner.

Response: The TAC will be calculated
only for the reported catch of Deep 7
bottomfish species, and once the TAC is
reached, only the fishery for Deep 7 will
be closed; fishing for other species may
continue. Information on other
bottomfish and pelagic species caught
will provide NMFS and the Council
with a comprehensive picture of the
non-commercial bottomfish fishery, its
interplay with related fisheries, and the
biological, social, and economic impacts
of fishermen switching among gear
types and target species. Honest
reporting, and effective enforcement of
reporting requirements, is essential to
the calculation of an effective TAC, and
if the bottomfish stocks continue to
experience overfishing, more restrictive
management measures may become
necessary in the future.

Comment 34: The regulations do not
take into account the fact that during the
closed season fishing supply stores,
many of which are “mom and pop”
operations, and the fish auction will
lose revenues as the market shifts to
imports.

Response: NMFS recognizes that
certain businesses will be affected by
this final rule related to effort
restrictions in the bottomfish fishery,
and may experience a temporary
downturn in revenues. This downturn
may be offset, however, by increased
fishing activity for non-Deep 7
bottomfish, and in the pelagic and other
fisheries. In addition, the closed season
is scheduled to take place during the
months of historically low bottomfish
fishing effort and lower demand. The
expected result of this management
regime is to increase the productivity of
the bottomfish fishery in the long run
which will lead to an increase in
profitability to vessels, fishing gear
suppliers, vessel support operations,
fish markets, food and fuel providers,
and other related businesses.

Comment 35: The requirement for
holders of the non-commercial permit to
report all catch, regardless of whether it
is caught within Federal or State waters,
exceeds the jurisdiction of the Federal
Government.

Response: Hawaiian bottomfish stocks
and habitat are shared between State
and Federal jurisdictions. As such, in
response to the demonstrated
conservation and management need to
end overfishing of Hawaiian bottomfish
stocks, it is essential that
comprehensive information about the
fishery be collected to effectively
implement this rule.

Comment 36: The wording of the
regulations makes it sound as if the
State CML can permit non-commercial
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fishing. This language needs
clarification.

Response: Holding a State CML
satisfies the permitting requirements for
non-commercial bottomfish fishing in
Federal waters. However, commercial
fishing in Federal or State waters
requires a State CML. With regard to
reporting, if the vessel operator holds a
non-commercial permit, the operator
must report the entire catch and effort
for the fishing day to NMFS. If the
vessel operator holds a State CML, the
operator must report the entire catch
and effort for the fishing day to the
State. The compliance guide and
Federal non-commercial logbook
instructions will provide further
direction to assist fishermen with these
reporting requirements.

Comment 37: Section 665.72(e) needs
to be clarified by removing the word
“commercially”’ because the closure
applied to both commercial and non-
commercial fishing.

Response: The final rule clarifies that
when the fishery is closed, Deep 7
bottomfish may not be harvested or
sold, except as otherwise authorized by
law.

Comment 38: Explain why the rule
requires reporting of all catch by holders
of the non-commercial bottomfish
permit, but the permit is only required
for those that fish for BMUS.

Response: The requirement to report
all catch from bottomfish trips will
provide a complete profile of the non-
commercial bottomfish fishery, its
interplay with related fisheries (e.g.,
troll and handline fishing for tunas and
related species), and the biological,
social, and economic effects of
fishermen switching among gear types
and target species.

Comment 39: Explain why it would
be unlawful to fail to report relative to
§665.3.

Response: Holding either a Federal
non-commercial permit or State CML
satisfies the permit requirements of this
final rule. Section 665.3 reinforces the
existing requirement for State CML
holders to report their catch and effort
to the State, as required by applicable
State law or regulation.

Comment 40: This final rule unfairly
targets the bottomfish fishermen. The
activities of divers, shore-casters and
kayakers should also be regulated.

Response: The final rule applies only
to vessel-based bottomfish fishing in
U.S. EEZ waters (3—200 nm offshore)
with the objective to reduce bottomfish
overfishing in the Hawaiian
Archipelago. Divers, shore-casters and
kayakers fish primarily in State waters
(0-3 nm) and, as such, they are subject
to State of Hawaii regulations including

the BRFAs, gear restrictions,
recreational bag limits, and commercial
permits and reporting, as appropriate.

Comment 41: Stock assessments
should be based on scientific
information.

Response: Fishery scientists have
conducted stock assessments using a
combination of the State of Hawaii
commercial fishing database and
fishery-independent information. The
most recent stock assessment indicated
that the current level of bottomfish
fishing effort in the main Hawaiian
Islands is not sustainable in the long
term, and must be reduced by 24
percent in 2008. State and PIFSC
scientists will continue to monitor the
bottomfish fishery through commercial
information reported by State CML
holders. Also, NMFS independent
research and information reported by
non-commercial bottomfish permit
holders will be used by the Council and
NMFS to set the annual bottomfish
TAC. Bottomfish stock assessments and
TAC are based on the best scientific
information available.

Comment 42: The proposed
regulations are redundant to existing
State of Hawaii requirements, adding
unnecessary costs and paperwork
burdens.

Response: Current State of Hawaii
CML and data reporting only apply to
commercial fishing. This final rule is
intended to obtain information on the
non-commercial bottomfish fishery in
Hawaii. The Federal permit requirement
is satisfied with a State CML, so the
permit requirement is not redundant. A
fee is required for a non-commercial
permit and the fee amount is limited to
the administrative cost to process the
permit application. If the vessel operator
holds a non-commercial permit, the
operator must report the entire catch
and effort for the fishing day to NMFS.
If the vessel operator holds a State CML,
the operator must report the entire catch
and effort for the fishing day to the
State. Thus, there is no redundant
reporting requirement. Vessels that are
marked according to State requirements
are exempt from Federal vessel
identification requirements, so there is
no redundancy in the vessel
identification requirements. The Federal
non-commercial bag limit of five fish is
consistent with existing State
requirements.

Comment 43: Regarding the Federal
non-commercial bag limits, it would be
difficult to determine how many fish are
caught in State waters and how many
are caught in Federal waters; the rule is
unclear whether both bag limits would
apply, i.e., five State and five Federal.

Response: The holder of a Federal
non-commercial bottomfish permit is
limited to five Deep 7 fish, regardless of
where the fish are caught. The State of
Hawaii recreational bag limit of five fish
applies to other non-commercial
fishermen. Thus, a limit of five
bottomfish applies to all non-
commercial fishing.

Comment 44: Relatively few
dedicated commercial fishermen catch
the majority of bottomfish, so by not
limiting commercial bottomfish
fishermen to a specific amount of fish is
counter-productive to ending
overfishing of bottomfish in the MHIL

Response: The final rule limits
catches by commercial fishermen
through an annual TAC. When the TAC
is reached in any given year, both
commercial and non-commercial
fisheries for Deep 7 bottomfish are
closed for the remainder of the fishing
year.

Comment 45: A comprehensive
review of alternative measures to
maintain an adequate level of
bottomfish stock needs to be done
before changes are made to the
regulations.

Response: The Council, in its FSEIS,
analyzed the potential impacts of a
range of management alternatives
related to ending overfishing in the
MHI. The preferred alternative was
chosen because it reduces fishing effort
by the required amount to end
overfishing, provides a mechanism for
data collection from the non-
commercial sector, and allows for the
establishment of a total allowable catch
limit that can be adjusted each year
based on stock assessments. Copies the
FSEIS are available from the Council
(see ADDRESSES).

Changes from the Proposed Rule

In this final rule, several changes were
made from the proposed rule to provide
clarification of the requirements. The
proposed rule would have established
an expiration date of August 31 for Main
Hawaiian Islands non-commercial
bottomfish permits. NMFS notes that
there is no administrative or
management necessity or advantage to
setting a specific permit expiration date.
NMFS estimates that it will process up
to 5,000 applications per year, and a
specific expiration date would
disproportionately concentrate
administrative burdens to certain times
of the year, potentially causing
significant and unacceptable delays in
the processing of permits. Authorizing
permits to be valid for one year from the
date of issuance will allow for
operational efficiency on a long-term
basis. The final rule clarifies that
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permits are valid for the time specified
on the permit, i.e., one year from the
date of issuance, and also clarifies that,
while 15 CFR 904 relates to permit
revocation and suspension, such
revocations and suspensions may also
occur as other types of administrative
actions.

The requirements for the new Main
Hawaiian Islands non-commercial
permit include provisions regarding
catch reporting, bag limits, etc. The
proposed rule was unclear about
“mixed” fishing trips, where some
fishermen on the trip hold Federal Main
Hawaiian Islands non-commercial
permits, and some hold State of Hawaii
Commercial Marine Licenses. The State
of Hawaii defines these mixed trips to
be non-commercial. To be consistent
with State rules, the final rule clarifies
that, if any participant on the trip is
non-commercial, then the entire trip is
non-commercial, and participants are
subject to non-commercial
requirements, including reporting and
bag limits.

The proposed rule would require all
non-commercial fishermen on a fishing
trip to have either a Main Hawaiian
Islands non-commercial permit or a
State CML, ostensibly including charter
boat patrons. The State of Hawaii
requires any person providing vessel
charter services in the State for the
taking of marine life in or outside of the
State to obtain a State CML. The charter
operator does not need to sell any fish-
-merely offering the charter service
triggers the requirement. Licensed
charter vessel operators are also
required to submit State commercial
fishing reports in which all the effort
and catch on the trips are to be reported,
including catch by patrons. Only two
percent of charter fishing vessels
statewide use some bottomfish fishing
gear; charter fishing is primarily pelagic
fishing. The few vessels that
occasionally offer charter bottomfish
fishing usually target inshore reef slope
or shallow bottomfish species, not the
Deep 7 species. Additionally, most
studies indicate that the majority of
charter patrons are out-of-state visitors,
and not residents, and it would be
difficult for most visitors to apply for
and obtain a Federal permit during the
short time of their visit. The final rule
will clarify that customers on
bottomfish charter fishing trips are
exempt from the non-commercial
bottomfish permit requirement where
the charter vessel operator is compliant
with state laws and regulations.
Additionally, since charter boat
customers are considered to be non-
commercial fishermen, and non-
commercial fishermen are subject to bag

limits under State requirements, this
final rule requires Deep 7 bottomfish
charter boat customers to comply with
bag limits when fishing for Deep 7.

The proposed rule would require
operators of vessels registered for use
under Main Hawaiian Islands non-
commercial bottomfish permits to report
the catch, effort, and other data from
each fishing trip to NMFS. Additionally,
the State of Hawaii requires State CML
holders to report their catch and effort
to the State. On mixed trips, where
some fishermen on the trip hold Federal
non-commercial permits, and some hold
State CMLs, there is a potential for
double-reporting of the catch because
both permit holders are required to
report but to different agencies. No
change will be made to the final rule,
but the compliance guide and the
Federal non-commercial logsheet
instructions will clarify that non-
commercial vessel operators need to
report only the catch made by holders
of Main Hawaiian Islands non-
commercial bottomfish permits, and not
that of the holders of State CMLs.

The implementation of the new Main
Hawaiian Islands non-commercial
permit creates a link to the Federal
vessel identification requirement in
§665.16 that requires Federal permit
holders to mark their vessels in a
specific way for aerial and at-sea
identification purposes. The existing
Federal vessel identification
requirements were created for the larger
commercial fishing vessel to assist in
aerial and at-sea enforcement of fishing
regulations. Current State-registered
bottomfish vessels are marked with an
official HA number, with the addition of
the letters “BF,” but the typical Hawaii-
based non-commercial bottomfish vessel
is not large enough to have the
superstructure or deckhouse to support
Federal vessel identification markings.
Also, the bottomfish closed season and
other restrictions for bottomfish are
specific to Deep 7 species, not all
bottomfish fishing. Enforcement of and
compliance with this final rule are best
addressed dockside, not at sea or from
the air, so large lettering of the vessel’s
official number is not essential.
Furthermore, imposing on the public a
duplicative Federal vessel marking
(collection-of-information) requirement
with existing State’s requirement is
inconsistent with the purpose of the
Paperwork Reduction Act. The final rule
will clarify that those non-commercial
bottomfish vessels that are in
compliance with state bottomfish vessel
registration and marking requirements
are exempt from the Federal vessel
identification requirements.

The Magunson Act authorizes NMFS
to collect fees for all permits. The
preamble to the proposed rule noted
that fees would be collected for Main
Hawaiian Islands non-commercial
bottomfish permits, but the regulatory
text was not included. The final rule
clarifies that fees will be charged for
Main Hawaiian Islands non-commercial
bottomfish permits, and that the fees are
non-refundable and are collected to
offset the administrative costs
associated with issuing the permits.

The proposed rule would have
established a prohibition against owning
a fishing vessel that participates in non-
commercial bottomfish fishing without
a Main Hawaiian Islands non-
commercial bottomfish permit or State
CML. The proposed rule neglected,
however, to create the related
requirement, so the final rule creates the
requirement.

The final rule adds the definition of
State of Hawaii Commercial Marine
License, which was omitted in the
proposed rule, and revises the definition
of Main Hawaiian Islands Non-
Commercial Bottomfish Fishing Permit
to clarify that the permit is required to
own or fish from a vessel that is used
in any non-commercial vessel-based
fishing, landing, or transshipment of
any BMUS in the Main Hawaiian
Islands Management Subarea.

The final rule clarifies that both the
vessel owner and vessel operator share
responsibility for submitting required
logbook information for each day of the
fishing trip.

The final rule also clarifies the
procedures used by the Regional
Administrator (RA) in notifying the
public of the projected closure date for
the fishery. The RA will file an official
notice of the closure with the Office of
the federal Register at least 14 days in
advance of the projected closure date.

The final rule also clarifies that, in
addition to the prohibition on fishing
for Deep 7 bottomfish after the TAC is
reached, Deep 7 bottomfish species may
not be sold or offered for sale after the
TAC is reached unless otherwise legally
harvested.

The final rule also reorders the
numbering of new §§ 665.73 (bag limits)
and 665.74 (closed season). Because the
closed season will be effective only in
2008 and repealed afterward,
renumbering the sections now will
preclude the need to renumber them
later.

Classification

The NOAA Assistant Administrator
for Fisheries (AA) determined that
Amendment 14 is necessary for the
conservation and management of the
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affected fisheries, and that the
amendment is consistent with the
Magnuson-Stevens Act and other
applicable laws.

A final environmental impact
statement dated December 19, 2007, was
prepared for this final rule. The FSEIS
was filed with the Environmental
Protection Agency on January 4, 2008. A
notice of availability was published on
January 11, 2008 (73 FR 2027). In
approving Amendment 14 on March 18,
2008, NMFS issued a Record of Decision
(ROD) identifying the selected
alternative. A copy of the ROD is
available from William L. Robinson (see
ADDRESSES).

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Consistent with section 604 of the
Regulatory Flexibility Act, NMFS
prepared a final regulatory flexibility
analysis (FRFA) for Amendment 14, as
follows:

This FRFA incorporates the IRFA prepared
for Amendment 14. The preamble to the
proposed rule included a detailed summary
of the analyses contained in the IRFA, and
that discussion is not repeated in its entirety
here. A statement of the need for, and
objectives of, the rule is provided in the
preambles to the proposed rule and to this
final rule, and is not repeated here.

There were two comments on the IRFA,
and NMFS responds as follows:

Comment 1: The statement that “There are
no reporting, recordkeeping, or other
compliance requirements for commercial
vessels in the proposed rule” seems out of
place, given that all vessels must report their
catch toward the TAC.

Response: The keyword in that phrase is
“commercial”. This rule does not create new
requirements for commercial vessels or
operators. Under current State of Hawaii
regulations, all commercial fishermen are
required to have a State CML and report their
catch to the State, and are subject to vessel-
marking requirements. In monitoring and
calculating the TAC, the commercial
information collected by the State will be
incorporated with the non-commercial data
collected under the requirements in this rule.

Comment 2: The statement that vessels in
the bottomfish fishery “are not
independently-owned and operated’ is
inaccurate, as many individuals own boats
and fish from their own boats.

Response: The proposed rule contained a
typographic error. The full sentence should
have read “All vessels are considered to be
small entities under the Small Business
Administration definition of a small entity,
i.e., they are engaged in the business of fish
harvesting, are independently-owned and
operated, are not dominant in their field of
operation, and have annual gross receipts not
in excess of $4 million.”

Steps Taken to Minimize Impacts

The Magnuson-Stevens Act requirements
to prevent overfishing preclude allowing a
TAC to be set above a level of overfishing in

order to minimize impacts to small entities.
Economic losses to the commercial sector
could be mitigated somewhat by increases to
available harvest from improvements to the
bottomfish stock and economic benefits
derived from other fisheries or other uses of
fishing vessels (opportunity costs), to the
extent they exist. Given that there could be
sizable adverse economic impacts to the
commercial fishery resulting from one TAC
for commercial and non-commercial sectors,
NMFS will complete a Regulatory Flexibility
Analysis to determine the economic impacts
to commercial vessels when non-commercial
landings are estimated and the 2008—-09 TAC
is specified.

Additionally, by the time the TAC is
specified, NMFS should have information on
the State of Hawaii’s intentions regarding
possible changes to the State bag limit
requirements. Since the universe of affected
entities does not include non-commercial
fishermen, economic impacts to this group
are not considered under this FRFA.
However, those impacts were analyzed by the
Council as part of the Regulatory Impact
Review to assess regional and national
economic impacts.

Description and Estimate of the Number of
Small Entities to Which the Rule Applies

Approximately 380 vessels were engaged
in the harvest of bottomfish based on 2000—
03 data. The aggregate gross receipts for these
vessels in the bottomfish fishery were $1.47
million with average gross receipts per vessel
of $3,870 annually. All vessels are
considered to be small entities under the
Small Business Administration definition of
a small entity, i.e., they are engaged in the
business of fish harvesting, are
independently-owned or operated, are not
dominant in its field of operation, and have
annual gross receipts not in excess of $4
million. Therefore, there are no
disproportionate economic impacts between
large and small entities. Furthermore, there
are no disproportionate economic impacts
among vessels based on geographic location,
gear, or vessel size resulting from publication
of this final rule.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of 1996
states that, for each rule or group of related
rules for which an agency is required to
prepare a FRFA, the agency shall publish one
or more guides to assist small entities in
complying with the rule, and shall designate
such publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is required
to take to comply with a rule or group of
rules. As part of this rulemaking process, a
small entity compliance guide was prepared.
The guide will be sent to all vessels that have
historic landings in this fishery. In addition,
copies of this final rule and guide are
available from the Regional Administrator
(see ADDRESSES) and are also available at the
following web site: fpir.nmfs.noaa.gov.

This final rule contains collection-of-
information requirements subject to the
PRA. These requirements have not yet
been approved, but OMB approval is

expected in the near future. NMFS will
publish a notice when these
requirements are cleared by OMB and
are, therefore, effective. The public
reporting burden for these requirements
is estimated to be 30 minutes for a new
permit application, and 20 minutes for
completing a fishing logbook each day.

NMFS estimates that 800-5,000 non-
commercial fishermen will request
permits. Thus, the collection of
information burden estimate for permit
applications is 400-2,500 hours per
year. Estimating that between 800-1,800
vessels would make 10-50 trips per
year, 8,000—90,000 logbooks could be
generated each year. Thus, the total
collection of information burden
estimate for fishing data reporting
would be between 2,664 to 29,970 hours
per year.

Send comments regarding these
burden estimates or any other aspect of
this data collection, including
suggestions for reducing the burden, to
William L. Robinson, NMFS PIR (see
ADDRESSES), or by e-mail to
David_Rostker@omb.eop.gov or fax to
202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

A consultation under section 7 of the
Endangered Species Act was conducted
for Amendment 14. In a biological
opinion dated March 18, 2008, the
Regional Administrator determined that
fishing activities conducted under
Amendment 14 and its implementing
regulations are not likely to jeopardize
the continued existence of any
endangered or threatened species.

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30—day delay in
effective date to implement these
measures in a timely manner. The
Council and NMFS completed FMP
Amendment 14 and the FSEIS in
December 2007, and the proposed rule
was published in February 2008. Public
comments on the proposed rule were
accepted until March 7, and by the time
this final rule was prepared, monitoring
of Hawaii bottomfish landings since the
beginning of the 2007-08 fishing year
(i.e., October 2007) indicates that the
proposed TAC of 178,000 1b will be
reached on or prior to April 17,
according to NMFS scientists. This is a
result of higher than anticipated
landings of Hawaii bottomfish during
the months of February and March
2008. This necessitates closure of the
fishery before the scheduled May 1
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beginning of the 2008 closed season. If
the fishery is not closed soon, the
recommended 2007-08 TAC would
likely be further exceeded, and
overfishing of Hawaii bottomfish would
continue, and an even lower quota
would be required to reduce fishing
mortality for fishing year 2008-09 to
adequately end the overfishing,
resulting in greater negative impacts on
the fishery. Therefore, the rule must be
effective upon the date of filing with the
Office of the Federal Register.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaii, Hawaiian
natives, Northern Mariana Islands,
Pacific Remote Island Areas, Reporting
and recordkeeping requirements.

Dated: March 31, 2008.
Samuel D. Rauch III,
Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 665 is amended
as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for part 665
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In subpart A, add anew § 665.4 to
read as follows:

§665.4 Licensing and registration.

Any person who is required to do so
by applicable state law or regulation
must comply with licensing and
registration requirements in the exact
manner required by applicable state law
or regulation.

m 3.In §665.12, revise the definitions of
“Commercial fishing”, “Fishing year”,
and “Trap”, and add the definitions for
“Hawaii Restricted Bottomfish Species
Fishing Year 2007-08", “Hawaii
Restricted Bottomfish Species Fishing
Year 2008—09 and After”, “Main
Hawaiian Islands non-commercial
bottomfish permit”, “Non-commercial
fishing”, and “‘State of Hawaii
Commercial Marine License” in
alphabetical order to read as follows:

§665.12 Definitions.
* * * * *

Commercial fishing means fishing in
which the fish harvested, either in
whole or in part, are intended to enter
commerce or enter commerce through
sale, barter, or trade. All lobster fishing
in Crustaceans Permit Area 1 is

considered commercial fishing.
* * * * *

Fishing year means the year beginning
at 0001 local time on January 1 and
ending at 2400 local time on December
31, with the exception of fishing for
Hawaii Restricted Bottomfish Species.

* * * * *

Hawaii restricted bottomfish species
fishing year 2007-08 means the year
beginning at 0001 HST on October 1,
2007, and ending at 2400 HST on April
30, 2008.

Hawaii restricted bottomfish species
fishing year 2008-09 and After means
the year beginning at 0001 HST on
September 1 and ending at 2400 HST on
August 31 of the next calendar year.

* * * * *

Main Hawaiian Islands Non-
Commercial Bottomfish Permit means
the permit required by § 665.61(a)(4) to
own or fish from a vessel that is used
in any non-commercial vessel-based
fishing, landing, or transshipment of
any bottomfish management unit
species in the Main Hawaiian Islands
Management Subarea.

Non-commercial fishing means
fishing that does not meet the definition
of commercial fishing.

* * * * *

State of Hawaii Commercial Marine
License means the license required by
the State of Hawaii for anyone to take
marine life for commercial purposes
(also known as the commercial fishing
license).

* * * * *

Trap means a box-like device used for

catching and holding lobsters or fish.

* * * * *

m 4. In § 665.13, revise paragraphs (f)(2)
and (g) to read as follows:

§665.13 Permits and fees.
* % %

(2) PIRO will charge a non-refundable
processing fee for each application
(including transfers and renewals) for
the following permits. The amount of
the fee is calculated in accordance with
the procedures of the NOAA Finance
Handbook, for determining the
administrative costs of each special
product or service incurred in
processing the permit. The fee may not
exceed such costs and is specified with
each application form. The appropriate
fee must accompany each application.
Failure to pay the fee will preclude the
issuance, transfer or renewal of any of
these permits:

(i) Hawaii longline limited access
permit;

(ii) Mau Zone limited access permit;

(iii) Coral reef ecosystem special
permit;

(iv) American Samoa longline limited
access permit; and

(v) Main Hawaiian Islands non-

commercial bottomfish permit.
* * * * *

(g) Expiration. Permits issued under
subparts C, D, E, F, and G of this part
are valid for the period specified on the
permit unless revoked, suspended,

transferred, or modified.
* * * * *

m 5. In § 665.14, revise paragraphs (a) to
read as follows:

§665.14 Reporting and recordkeeping.

(a) Fishing record forms. (1)
Applicability. The operator of any
fishing vessel subject to the
requirements of §§665.21, 665.41,
665.61(a)(2), 665.61(a)(3), 665.61(a)(4),
665.81, or 665.602 must maintain on
board the vessel an accurate and
complete record of catch, effort, and
other data on paper report forms
provided by the Regional Administrator,
or electronically as specified and
approved by the Regional
Administrator. All information specified
by the Regional Administrator must be
recorded on paper or electronically
within 24 hours after the completion of
each fishing day. The logbook
information, reported on paper or
electronically, for each day of the
fishing trip must be signed and dated or
otherwise authenticated by the vessel
operator in the manner determined by
the Regional Administrator, and be
submitted or transmitted via an
approved method as specified by the
Regional Administrator, and as required
by this paragraph (a).

(2) Timeliness of submission. (i) If
fishing was authorized under a permit
pursuant to §§665.21, 665.41,
665.61(a)(1), 665.61(a)(3), or 665.81 the
vessel operator must submit the original
logbook form for each day of the fishing
trip to the Regional Administrator
within 72 hours of the end of each
fishing trip, except as allowed in
paragraph (iii) of this section.

(ii) If fishing was authorized under a
permit pursuant to § 665.61(a)(4) the
vessel operator or vessel owner must
submit the original logbook form for
each day of the fishing trip to the
Regional Administrator within 72 hours
of the end of each fishing trip.

(iii) If fishing was authorized under a
PRIA bottomfish permit pursuant to
§665.61(a)(2), PRIA pelagic troll and
handline permit pursuant to § 665.21(1),
crustaceans fishing permit for the PRIA
(Permit Area 4) pursuant to § 665.41, or
a precious corals fishing permit for
Permit Area X-P-PI pursuant to §665.81,
the original logbook form for each day
of fishing within the PRIA EEZ waters
must be submitted to the Regional
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Administrator within 30 days of the end
of each fishing trip.

(iv) If fishing was authorized under a
permit pursuant to § 665.602, the
original logbook information for each
day of fishing must be submitted to the
Regional Administrator within 30 days
of the end of each fishing trip.

* * * * *

m 6. In § 665.16, revise paragraph (a) and
add new paragraph (e) to read as
follows:

§665.16 Vessel identification.

(a) Each fishing vessel subject to this
subpart, except those identified in
paragraph (e) of this section, must
display its official number on the port
and starboard sides of the deckhouse or
hull, and on an appropriate weather
deck, so as to be visible from

enforcement vessels and aircraft.
* * * * *

(e) The following fishing vessels are
exempt from the vessel identification
requirements in this section:

(1) A vessel registered for use under
a Main Hawaiian Islands non-
commercial bottomfish permit that is in
compliance with State of Hawaii
bottomfish vessel registration and
marking requirements.

(2) [Reserved]

m 7.In § 665.61, revise paragraph (a) to
read as follows:

§665.61 Permits.

(a) Applicability. (1) Northwestern
Hawaiian Islands (NWHI). The owner of
any vessel used to fish for, land, or
transship bottomfish management unit
species shoreward of the outer boundary
of the Northwestern Hawaiian Islands
subarea must have a permit issued
under this section, and the permit must
be registered for use with that vessel.
The PIRO will not register a single
vessel for use with a Ho omalu Zone
permit and a Mau Zone permit at the
same time. Mau Zone permits issued
before June 14, 1999, become invalid

June 14, 1999, except that a permit
issued to a person who submitted a
timely application under paragraph
(b)(3) of this section is valid until the
permit holder either receives a Mau
Zone limited entry permit or until final
agency action is taken on the permit
holder’s application. The Ho omalu
Zone and the Mau Zone limited entry
systems described in this section are
subject to abolition, modification, or
additional effort limitation programs.

(2) Pacific Remote Island Areas
(PRIA). The owner of any vessel used to
fish for, land, or transship bottomfish
management unit species shoreward of
the outer boundary of the Pacific
Remote Island Areas subarea must have
a permit issued under this section, and
the permit must be registered for use
with that vessel.

(3) Guam large vessel. The owner of
any large vessel used to fish for, land,
or transship bottomfish management
unit species shoreward of the outer
boundary of the Guam subarea must
have a permit issued under this section,
and the permit must be registered for
use with that vessel.

(4) Main Hawaiian Islands non-
commercial. The owner of a vessel that
is used for and any person who
participates in non-commercial, vessel-
based fishing, landing, or transshipment
of bottomfish management unit species
in the Main Hawaiian Islands
Management Subarea is required to
obtain a Main Hawaiian Islands non-
commercial bottomfish permit or a State
of Hawaii Commercial Marine License.
If one or more persons on a vessel-based
bottomfish fishing trip holds a Main
Hawaiian Islands non-commercial
permit, then the entire trip is considered
non-commercial, and not commercial.
However, if any commercial fishing
occurs during or as a result of a vessel-
based fishing trip, then the fishing trip
is considered commercial, and not non-
commercial. Charter boat customers are

not subject to the requirements of the
section.
* * * * *

m 8.In § 665.62, add new paragraphs (j)
through (n), as follows:

§665.62 Prohibitions.

* * * * *

(j) Falsify or fail to make or file
reports of all fishing activities
shoreward of outer boundary of the
Main Hawaiian Islands Management
Subarea, in violation of §§665.3 or
665.14(a).

(k) Own a vessel or fish from a vessel
that is used to fish non-commercially for
any bottomfish management unit
species in the Main Hawaiian Islands
Management Subarea without either a
Main Hawaiian Islands non-commercial
bottomfish permit or a State of Hawaii
Commercial Marine License, in
violation of §§665.4 or 665.61(a)(4).

(1) Fish for or possess any Hawaii
Restricted Bottomfish Species as
specified in § 665.71, in the Main
Hawaiian Islands Management Subarea
after a closure of the fishery, in violation
of §§665.72 or 665.74.

(m) Sell or offer for sale any Hawaii
Restricted Bottomfish Species, as
specified in § 665.71, after a closure of
the fishery, in violation of §§665.72 or
665.74.

(n) Harvest, possess, or land more
than a total of five fish (all species
combined) identified as Hawaii
Restricted Bottomfish Species in
§665.71 from a vessel in the Main
Hawaiian Islands Management Subarea,
while holding a Main Hawaiian Islands
non-commercial bottomfish permit, or
while participating as a charter boat
customer, in violation of § 665.73.

m 9. In subpart E, add a new § 665.71 to
read as follows:

§665.71
species.

Hawaii restricted bottomfish species
means the following species:

Hawaii restricted bottomfish

Common Name C&r:mgn Scientific Name
Silver jaw jobfish Lehi Aphareus rutilans
Squirrelfish snapper Ehu Etelis carbunculus
Longtail snapper Onaga Etelis coruscans
Pink snapper Opakapaka Pristipomoides filamentosus
Snapper Kalekale Pristipomoides sieboldii
Snapper Gindai Pristipomoides zonatus
Sea bass Hapu’upu’u Epinephelus quernus

m 10. In subpart E, add a new § 665.72
to read as follows:

§665.72 Total Allowable Catch (TAC) limit.

(a) TAC limits will be set annually for
the fishing year by NMFS, as
recommended by the Council, based on

the best available scientific, commercial,
and other information, and taking into
account the associated risk of
overfishing.



18460

Federal Register/Vol. 73, No. 66/Friday, April 4, 2008/Rules and Regulations

(b) The Regional Administrator shall
publish a notice indicating the annual
Total Allowable Catch limit in the
Federal Register by August 31 of each
year, and shall use other means to notify
permit holders of the TAC limit for the

ear.
y (c) When the TAC limit specified in
this section is projected to be reached
based on analyses of available
information, the Regional Administrator
shall publish a notice to that effect in
the Federal Register and shall use other
means to notify permit holders. The
notice will include an advisement that
the fishery will be closed beginning at
a specified date, which is not earlier
than 14 days after the date of filing the
closure notice for public inspection at
the Office of the Federal Register, until
the end of the fishing year in which the
TAC is reached.

(d) On and after the date specified in
§665.72(c), no person may fish for or
possess any Hawaii Restricted
Bottomfish Species as specified in
§665.71 in the Main Hawaiian Islands
Management Subarea, except as
otherwise allowed by law.

(e) On and after the date specified in
§665.72(c), no person may sell or offer

for sale Hawaii Restricted Bottomfish
Species as specified in § 665.71, except
as otherwise authorized by law.

(f) Fishing for, and the resultant
possession or sale of, Hawaii Restricted
Bottomfish Species by vessels legally
registered to Mau Zone, Ho omalu Zone,
or PRIA bottomfish fishing permits and
conducted in compliance with all other
laws and regulations, is exempted from
this section.

(g) The Hawaii restricted bottomfish
species TAC limit for the 2007-08
fishing year is 178,000 1b (80,740 kg).

m 11. Under subpart E, add a new
§665.73 to read as follows:

§665.73 Non-commercial bag limits.

No more than a total of five fish (all
species combined) identified as Hawaii
Restricted Bottomfish Species as
specified in § 665.71, may be harvested,
possessed, or landed by any individual
participating in a non-commercial
vessel-based fishing trip in the Main
Hawaiian Islands Management Subarea.
Charter boat customers are also subject
to the bag limit.

m 12. In subpart E, add a new § 665.74
to read as follows:

§665.74 Closed season.

(a) All fishing for, or possession of,
any Hawaii Restricted Bottomfish
Species as specified in § 665.71, is
prohibited in the Main Hawaiian Islands
Management Subarea during May 1,
2008, through August 31, 2008,
inclusive. All such species possessed in
the Main Hawaiian Islands Management
Subarea are presumed to have been
taken and retained from that Subarea,
unless otherwise demonstrated by the
person in possession of those species.

(b) Hawaii Restricted Bottomfish
Species, as specified in § 665.71, may
not be sold or offered for sale during
May 1, 2008, through August 31, 2008,
inclusive, except as otherwise
authorized by law.

(c) Fishing for, and the resultant
possession or sale of, Hawaii Restricted
Bottomfish Species by vessels legally
registered to Mau Zone, Ho’omalu Zone,
or PRIA bottomfish fishing permits and
conducted in compliance with all other
laws and regulations, is exempted from
paragraphs (a) and (b).

[FR Doc. 08-1093 Filed 4—1-08; 11:30 am]
BILLING CODE 3510-22-S
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contains notices to the public of the proposed
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0264; Directorate
Identifier 2008—NE-07-AD]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. TFE731-4, —4R, -5,
—-5AR, -5BR, and -5R Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Honeywell International Inc. TFE731-4,
—4R, -5, -5AR, —5BR, and —5R series
turbofan engines, with interstage turbine
transition (ITT) duct, part number (P/N)
3075292-1; 3075292-3; 3074766-1;
3077063—-1; 3075655—1; 3075655—-2;
30756599-1; or 30756599-3, installed.
This proposed AD would require
replacing the affected ITT duct with a
serviceable and redesigned ITT duct.
This proposed AD results from reports
of 49 low pressure turbine (LPT) blade
separations. Six of those events resulted
in circumferential failure of the LPT2 or
LPT3 nozzle assembly, leading to
deformation of the ITT duct and
uncontainment of the turbine blades
and fragments of the LPT nozzle
assembly. We are proposing this AD to
prevent uncontainment of turbine
blades and fragments of the LPT nozzle
assembly, which could result in damage
to the airplane.

DATES: We must receive any comments
on this proposed AD by June 3, 2008.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

You can get the service information
identified in this proposed AD from
Honeywell Engines and Systems
Technical Publications and Distribution,
M/S 2101-201, P.O. Box 52170,
Phoenix, AZ 85072-2170, telephone:
(602) 365—2493 (General Aviation),
(602) 365-5535 (Commercial Aviation),
fax: (602) 365—5577 (General Aviation
and Commercial Aviation).

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; e-mail:
joseph.costa@faa.gov; telephone: (562)
627-5246; fax: (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2008-0264; Directorate Identifier 2008—
NE—-07—-AD” in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal

Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

In July 2006, we started receiving
reports of LPT blade separations, which
resulted in circumferential failure of the
LPT2 or LPT3 nozzle assembly. To date,
we have received reports of 49 LPT
blade separations of which 6 of those
events caused spinning of the LPT2 or
LPT3 nozzle assembly. The spinning
can lead to deformation of the ITT duct
and uncontainment of the turbine
blades and fragments of the LPT nozzle
assembly. This condition, if not
corrected, could result in
uncontainment of turbine blades and
fragments of the LPT nozzle assembly,
leading to damage to the airplane.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require replacing the
affected ITT duct with a serviceable and
redesigned ITT duct at the next Major
Periodic Inspection of the engine or at
next access of the ITT duct, whichever
occurs first, but not to exceed 2,600
hours time-in-service after the effective
date of the proposed AD. The
serviceable and redesigned ITT duct
will minimize the potential for
uncontained events.

Costs of Compliance

We estimate that this proposed AD
would affect 1,500 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 4
work-hours per engine to perform the
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proposed actions, and that the average
labor rate is $80 per work-hour.
Reworked ITT ducts to the redesign
would cost about $25,000 per engine.
New ITT ducts that are redesigned
would cost about $127,000. We estimate
that 30 engines would require new ITT
ducts. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to be $41,040,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Honeywell International Inc. (formerly
AlliedSignal Inc., formerly Garret
Turbine Engine Company): Docket No.
FAA-2008-0264; Directorate Identifier
2008-NE-07-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by June 3,
2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Honeywell
International Inc. TFE731—4, —4R, -5, —=5AR,
—5BR, and -5R series turbofan engines, with
interstage turbine transition (ITT) duct, part
number (P/N) 3075292-1; 3075292-3;
3074766-1; 3077063—1; 3075655—1;
3075655—-2; 30756599—-1; or 307565993,
installed. These engines are installed on, but
not limited to, Avions Marcel Dassault
Mystere-Falcon 50 series, Dassault-Aviation
20, 50, 900, MF900 series, Cessna Model 650,
Cessna Citation VII, and Raytheon Corporate
Jets (formerly British Aerospace) Hawker 800
and 850XP series airplanes.

Unsafe Condition

(d) This AD results from reports of 49 low
pressure turbine (LPT) blade separations. Six
of those events resulted in circumferential
failure of the LPT2 or LPT3 nozzle assembly,
leading to deformation of the ITT duct and
uncontainment of the turbine blades and
fragments of the LPT nozzle assembly. We
are issuing this AD to prevent uncontainment
of turbine blades and fragments of the LPT
nozzle assembly, which could result in
damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed at the
next Major Periodic Inspection of the engine
or at next access of the ITT duct, whichever
occurs first, but not to exceed 2,600 hours
time-in-service after the effective date of this
AD, unless the actions have already been
done.

Replacement of the ITT Duct

(f) Replace the affected ITT ducts listed by
part number in paragraph (c) of this AD, with
a serviceable and redesigned ITT duct.

Definitions

(g) For the purpose of this AD, a
serviceable and redesigned ITT duct is one
not having a part number listed in this AD.

(h) For the purpose of this AD, next access
of the ITT duct is when the ITT duct is
removed from the engine.

Alternative Methods of Compliance

(i) The Manager, Los Angeles Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(j) Honeywell International Inc. Service
Bulletin (SB) No. TFE731-72-3727, dated
September 12, 2007, and SB No. TFE731-72—
3728, dated September 12, 2007, pertain to
the subject of this AD.

(k) Contact Joseph Costa, Aerospace
Engineer, Los Angeles Aircraft Certification
Office, FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—-4137; e-mail: joseph.costa@faa.gov;
telephone: (562) 627-5246; fax: (562) 627—
5210, for more information about this AD.

Issued in Burlington, Massachusetts, on
March 31, 2008.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-6993 Filed 4—3—-08; 8:45 am)]
BILLING CODE 4910-13-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1280

RIN 3095-AB33

[DOCKET NARA-08-0002]

Use of Meeting Rooms and Public
Space

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Proposed rule.

SUMMARY: NARA proposes to amend its
regulations on public use of the
National Archives Building in
Washington, DC, for meetings or special
events. This proposal incorporates
changes in available space as a result of
the renovation of the National Archives
Building by identifying the kinds of
space available and procedures for
requesting use. NARA also proposes to
charge fees for the use of public areas in
the National Archives Building in
accordance with 44 U.S.C. 2903(b). The
proposed rule affects the public.

DATES: Comments are due by June 3,
2008.

ADDRESSES: NARA invites interested
persons to submit comments on this
proposed rule. Comments may be
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submitted by any of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Fax: Submit comments by facsimile
transmission to 301-837-0319.

Mail: Send comments to Regulations
Comments Desk (NPOL), Room 4100,
Policy and Planning Staff, National
Archives and Records Administration,
8601 Adelphi Road, College Park, MD
20740-6001.

Hand Delivery or Courier: Deliver
comments to 8601 Adelphi Road,
College Park, MD.

FOR FURTHER INFORMATION CONTACT:
Jennifer Davis Heaps at 301-837-1850,
or fax at 301-837—-0319.

SUPPLEMENTARY INFORMATION: Following
is a discussion of substantive changes
contained in this proposed rule.
Additional nonsubstantive changes have
been made and the proposed regulation
has been written in plain language in
accordance with the Presidential
Memorandum of June 1, 1998, Plain
Language in Government Writing.

What changes have been made in this
proposed rule?

Most of the changes in this proposed
rule are to 36 CFR part 1280, subpart D,
“What Rules Apply to Use Public Areas
in the Washington, DC Area?” We
propose to change text in the regulations
relating to the availability of public
spaces in the National Archives
Building for private, non-official use,
including meetings and special events.
The spaces available for such use have
changed since the last revision to
subpart D as a result of the building’s
renovation. The proposed changes to the
regulations address some areas that have
been relocated, expanded, and renamed.
For example, the theater referenced in
the current subpart D has been replaced
elsewhere in the building by the larger
William G. McGowan Theater. The
Exhibition Hall has been replaced by
renovated and newly constructed
exhibit areas including: the renovated
Rotunda for the Charters of Freedom
(referred to as the Rotunda in these
proposed regulations), displaying the
Declaration of Independence,
Constitution of the United States, and
the Bill of Rights; the Rotunda Galleries;
the Lawrence F. O’Brien Gallery; and,
the Public Vaults. New ‘“‘Presidential
Conference Rooms” also have been
built. Of these spaces, the McGowan
Theater and the Presidential Conference
Rooms may be reserved by groups for
meetings and special events in
accordance with our rules of use.
Groups may also continue to reserve the

Archivist’s Reception Room, which is
currently addressed in the subpart D
regulations. We also propose to add
information about fees we may charge
under 44 U.S.C. 2903(b), which was
enacted as part of the National Archives
and Records Administration (NARA)
Efficiency Act of 2004 (Public Law 108—
383; 118 Stat. 2218-2220, Sec. 4(b)).

Other related changes in this
proposed rule are:

e Removing the list of property under
the control of the Archivist of the
United States in § 1280.1 and, instead,
providing a cross reference to the
information in §1280.2.

¢ Replacing the title “Assistant
Archivist for Administrative Services”
with ““Assistant Archivist for
Administration” in § 1280.34.

e Updating cross-referenced citations
to the Code of Federal Regulations in
§§1280.34(b) and 1280.48(f).

e Updating the address for the NARA
Public Affairs Officer in § 1280.48(a).

e Adding the Charters Café as an
available cafeteria in § 1280.68.

¢ Removing references in Subpart D
to NA Form 16008, Application for Use
of Space, because we receive most
requests by telephone or fax. We
continue to include the Office of
Management and Budget (OMB) control
number for the information collection.

e Adding tribal governments to the
list of governments that may request to
use NARA public spaces for official
functions in new §§1280.70, 1280.84,
and 1280.87.

This proposed rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small
entities because it affects individuals.
This regulation does not have any
federalism implications.

List of Subjects in 36 CFR Part 1280

Archives and records, Federal
buildings and facilities.

For the reasons set forth in the
preamble, NARA proposes to amend
part 1280 of title 36, Code of Federal
Regulations, as follows:

PART 1280—USE OF NARA
FACILITIES

1. The authority citation for part 1280
is revised to read as follows:

Authority: 44 U.S.C. 2102 notes, 2104(a),
2112, 2903.

2. Amend § 1280.1 by revising
paragraph (a) to read as follows:

§1280.1 What is the purpose of this part?
(a) This part tells you what rules you
must follow when you use property
under the control of the Archivist of the
United States (see § 1280.2 of this part).

* * * * *

§1280.34 [Amended]

3. Amend §1280.34 as follows:

a. Remove ‘““Assistant Archivist for
Administrative Services” in paragraphs
(b) and (c) and add in their place
“Assistant Archivist for
Administration.”

b. Remove “36 CFR 1254.20” in the
third sentence of paragraph (b) and add
in its place “36 CFR 1254.48.”

4. Amend § 1280.46 by revising
paragraph (b)(3) to read as follows:

§1280.46 What are the rules for filming,
photographing, or videotaping on NARA
property for personal use?

* * * * *

(b) L

(3) You may not film, photograph, or
videotape while on the interior steps or
ramp leading to the Declaration of
Independence, the Constitution, and the
Bill of Rights in the Rotunda of the
National Archives Building.

5. Amend § 1280.48 by revising
paragraph (a) and amending paragraph
(f) by revising the first sentence to read
as follows:

§1280.48 How do | apply to film,
photograph, or videotape on NARA
property for news purposes?

(a) If you wish to film, photograph, or
videotape for news purposes at the
National Archives Building (as
delineated in § 1280.2(a)), the National
Archives at College Park, or the
Washington National Records Center,
you must request permission from the
NARA Public Affairs Officer, 700
Pennsylvania Avenue, NW.,
Washington, DC 20408-0001. See also
§1280.42(b) for additional permissions
relating to the Washington National
Records Center.

* * * * *

(f) This section does not apply to you
if you have permission to use your own
microfilming equipment to film archival
records and donated historical materials
under the provisions of 36 CFR 1254.90
through 1254.110. * * *

6. Amend § 1280.52 by revising the
third sentence of paragraph (a) as
follows:

§1280.52 What are the rules for filming,
photographing, or videotaping on NARA
property for news purposes?
* * * * *

(a) * * *If the Public Affairs Officer
approves your use of artificial lighting
in the Rotunda, NARA will use
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facsimiles in place of the Declaration of
Independence, the Constitution, and the
Bill of Rights. * * *

* * * * *

7. Revise §1280.68 to read as follows:

§1280.68 May | use the cafeterias?

Yes, the Charters Café in the National
Archives Building is normally open to
the public Monday through Friday, 10
a.m. to 4 p.m. and the cafeteria at the
National Archives at College Park is
open to the public from 8 a.m. to 4 p.m.

8. Revise subpart D to read as follows:

Subpart D—What Rules Apply To Use
NARA Public Areas in the Washington, DC
Area?

General

Sec.

1280.70 When does NARA allow non-
NARA groups to use the public areas of
NARA property?

1280.71 What are the general rules for using
NARA property in the Washington, DC
area?

1280.72 What additional rules apply for a
NARA approved event?

National Archives Building, Washington, DC

1280.74 What spaces in the National
Archives Building are available for use
by non-NARA groups and organizations?

1280.76 When are the public areas available
for private events in the National
Archives Building?

1280.78 Does NARA charge fees for the use
of public areas in the National Archives
Building?

1280.80 How do I request to use NARA
public areas in the National Archives
Building?

1280.82 How will NARA handle my request
to use public areas in the National
Archives Building?

1280.84 May I ask to use the Rotunda?

1280.85 What space in the National
Archives at College Park is available for
use by non-NARA groups and
organizations?

1280.86 When are the public areas available
for events in the National Archives at
College Park?

1280.87 Does NARA charge fees for the use
of public areas in the National Archives
at College Park?

1280.88 How do I request to use NARA
public areas in the National Archives at
College Park?

1280.89 How will NARA handle my request
to use public areas in the National
Archives at College Park?

Subpart D—What Rules Apply To Use
NARA Public Areas in the Washington,
DC Area?

General

§1280.70 When does NARA allow non-
NARA groups to use the public areas of
NARA property?

(a) The primary use of NARA property
in the Washington, DC, area (the

National Archives Building and the
National Archives at College Park),
including those areas open to the
public, is the conduct of official NARA
business, including public programs
and other activities conducted in
conjunction with government and non-
government organizations and the
Foundation for the National Archives
(“Foundation”). In conducting official
business, NARA and its partners use all
of the public areas of the Washington,
DC, area facilities. There are no public
areas in the Washington National
Records Center in Suitland, MD.

(b) NARA may permit, under the
conditions described in this subpart, the
occasional use of certain public areas by
other Federal agencies, quasi-Federal
agencies, and state, local, and tribal
government organizations for official
activities. NARA also permits the
occasional, non-official use of its public
areas by organizations when the activity
relates to or furthers NARA’s archival,
records, or other programs.

§1280.71 What are the general rules for
using NARA property in the Washington,
DC area?

In addition to the rules listed in
Subparts A, B, and C of this part, you
must adhere to the following rules when
using NARA public spaces:

(a) All use must relate to or further the
archival, records, or other activities of
NARA. Examples of use that meet this
standard include programs that promote
research in or the dissemination and use
of NARA holdings, including
educational programs and materials, the
preservation of NARA holdings or the
historical records and documentary
materials of other institutions, and the
use and enjoyment of NARA exhibits.

(b) All use must be consistent with
the public perception of NARA as an
archival and research institution.

(c) When NARA cohosts an activity
with the Foundation or other
organizations, NARA must be identified
as the cohost in all materials and
publicity relating to the activity.

(d) When NARA has authorized your
organization to use NARA property, you
may not characterize your use of NARA
property as an endorsement by NARA of
your organization or its activities, or
otherwise suggest an official
relationship between NARA and your
organization.

(e) You are not allowed to charge an
admission fee or make any indirect
assessment for admission, and you may
not otherwise collect money at the
event.

(f) You may not use NARA property
or permission to use that property to
advertise, promote, or sell commercial

enterprises, products, or services, or for
partisan political, sectarian, or similar
purposes.

(g) You may not use NARA property
if you or your organization or group
engages in discriminatory practices
proscribed by the Civil Rights Act of
1964, as amended.

(h) You must not misrepresent your
identity to the public nor conduct any
activities in a misleading or fraudulent
manner.

(i) You must ensure that no
Government property is destroyed,
displaced, or damaged during your use
of NARA public areas. You must take
prompt action to replace, return, restore,
repair or repay NARA for any damage
caused to Government property during
the use of NARA facilities.

§1280.72 What additional rules apply for a
NARA approved event?

(a) Approved applicants must provide
support people as needed to register
guests, distribute approved literature,
name tags, and other material.

(b) We must approve in advance any
item that you plan to distribute or
display during your use of NARA
property, or any notice or advertisement
that refers, directly or indirectly, to
NARA, the Foundation for the National
Archives, or the National Archives Trust
Fund, or incorporates any of the seals
described in 36 CFR 1200.2.

(c) We must approve in advance any
vendor or caterer who will work in
NARA facilities. You must comply with
all NARA requirements for the use of
food and drink at your event.

(d) No food or drink may be present
or consumed in areas where original
records or historical materials are
displayed.

National Archives Building,
Washington, DC

§1280.74 What spaces in the National
Archives Building are available for use by
non-NARA groups and organizations?

You may ask to use the following
areas in the National Archives Building,
Washington, DC:

Area Capacity

Rotunda Galleries
William G. McGowan
Theater.
Archivist’s Reception
Room.
Presidential Con-
ference Rooms.

250 persons.
290 persons.

125 persons.

20 to 70 persons.

§1280.76 When are the public areas
available for private events in the National
Archives Building?

Most public areas are available for set-
up and use on weekdays from 6 p.m.
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until 10:30 p.m. during the fall and
winter seasons (day after Labor Day
through March 14). The areas are
available for set-up and use from 7:30
p-m. until 10:30 p.m. in the spring
season (March 15 through Labor Day).
The areas are not available during
weekends or on Federal holidays. A
NARA staff member must be present at
all times when non-NARA groups use
NARA spaces.

§1280.78 Does NARA charge fees for the
use of public areas in the National Archives
Building?

(a) NARA is authorized to charge fees
for the occasional, non-official use of its
public areas, as well as for services
related to such use, including additional
cleaning, security, and other staff
services. NARA will either exercise this
authority directly, or, for activities co-
sponsored with the Foundation for the
National Archives, as part of your
group’s arrangements with the
Foundation.

(b) We will inform organizations
interested in using public spaces in the
National Archives Building in advance
and in writing of the total estimated cost
associated with using the public area of
interest. Fees NARA charges are paid to
the National Archives Trust Fund.

(c) Federal and quasi-Federal
agencies, State, local, and tribal
governmental institutions using public
space for official government functions
pay fees to the National Archives Trust
Fund only for the costs for additional
cleaning, security, and other staff
services NARA provides.

§1280.80 How do I request to use NARA
public areas in the National Archives
Building?

(a) Direct your request to use space to:
Special Events Division Director (Al);
National Archives and Records
Administration, 700 Pennsylvania
Avenue, NW., Room G—-9, Washington,
DC 20408. Request by telephone at 202—
357-5164 or by fax at 202—-357-5926.

(b) You must submit requests, signed
by an authorized official of your
organization, to use NARA public areas
at least 30 calendar days before the
proposed event is to occur.

(c) OMB control number 3095—0043
has been assigned to the information
collection contained in this section.

§1280.82 How will NARA handle my
request to use public areas in the National
Archives Building?

(a) When you ask to use property in
the National Archives Building, we
review your request to:

(1) Ensure that it meets all of the
provisions in this subpart;

(2) Determine if the public area you
have requested is available on the date
and time you have requested;

(3) Evaluate whether your proposed
use is appropriate for the requested
space; and

(4) Determine the costs of the event.

(b) When we have completed this
review, we will notify you of the
decision. We may ask for additional
information before deciding whether or
not to approve your event.

(c) NARA reserves the right to review,
reject, or require changes in any
material, activity, or caterer you intend
to use for the event.

§1280.84 May | ask to use the Rotunda?

The Rotunda is primarily used for the
public exhibition of the Charters of
Freedom and other documents from
NARA’s holdings. NARA also uses the
Rotunda for activities that further its
Strategic Plan. Therefore, the use of the
Rotunda for private events is not
permitted. NARA may, upon
application, permit other Federal
agencies, quasi-Federal agencies, and
State, local, and tribal governments to
use the Rotunda for official functions,
with NARA as a co-sponsor.
Governmental groups that use the
Rotunda for official functions must
reimburse NARA for the cost of
additional cleaning, security, and other
staff services.

National Archives at College Park, MD

§1280.85 What space in the National
Archives at College Park is available for use
by non-NARA groups and organizations?

You may ask to use the following
areas:

Area Capacity

300.

30 to 70 persons (or
up to 300 with all
dividers removed).

Auditorium
Lecture Rooms ..........

§1280.86 When are the public areas
available for events in the National Archives
at College Park?

Most areas are available for set-up and
use from 8 a.m. until 9:30 p.m., Monday
through Friday, and from 9 a.m. until
4:30 p.m. on Saturday. A NARA staff
member must be present at all times
when the public area is in use. If the
space and staff are available, we may
approve requests for events held before
or after these hours and on Sunday.

§1280.87 Does NARA charge fees for the
use of public areas in the National Archives
at College Park?

NARA may charge a fee under 44
U.S.C. 2903(b) for the use of public
areas at the National Archives at College

Park. We inform organizations in
advance and in writing of the total
estimated cost of using the public area.
Federal and quasi-Federal agencies,
State, local, and tribal governmental
institutions using public space for
official government functions pay fees
to the National Archives Trust Fund
only for the costs for additional
cleaning, security, and other staff
services NARA provides.

§1280.88 How do I request to use NARA
public areas in the National Archives at
College Park?

(a) Direct your request to use space to:
Special Events Coordinator (AIL);
Facilities and Personal Property
Management Division; National
Archives and Records Administration;
8601 Adelphi Road, College Park, MD
20740-6001. Request by telephone at
301-837-1900, or by fax at 301-837—
3237.

(b) You must submit requests for use
of NARA public areas at least 30
calendar days before the proposed event
is to occur.

(c) OMB control number 3095—0043

has been assigned to the information
collection contained in this section.

§1280.89 How will NARA handle my
request to use public areas in the National
Archives at College Park?

(a) When you ask to use public areas
at the National Archives at College Park,
we will review your request to:

(1) Ensure that it meets all of the
provisions in this subpart;

(2) Determine if the room you have
requested is available on the date and
time you have requested; and

(3) Determine the cost of the event.

(b) When we have completed this
review, we will notify you of the
decision. We may ask for additional
information before deciding whether or
not to approve your event.

(c) NARA reserves the right to review,
reject, or require changes in any
material, activity, or caterer you intend
to use for the event.

Dated: March 31, 2008.
Allen Weinstein,
Archivist of the United States.
[FR Doc. E8-7126 Filed 4-3-08; 8:45 am]
BILLING CODE 7515-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2006—0130-200725; FRL—
8551-5]

Approval and Promulgation of
Implementation Plans Florida:
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed approval and
proposed conditional approval.

SUMMARY: EPA is proposing to
conditionally approve State
Implementation Plan (SIP) revisions
submitted by the State of Florida on
February 3, 2006. The proposed
revisions modify Florida’s Prevention of
Significant Deterioration (PSD)
permitting regulations in the SIP to
address changes to the federal New
Source Review (NSR) regulations, which
were promulgated by EPA on December
31, 2002, and reconsidered with minor
changes on November 7, 2003
(collectively, these two final actions are
referred to as the “2002 NSR Reform
Rules”). The proposed revisions include
provisions for baseline emissions
calculations, an actual-to-projected-
actual methodology for calculating
emissions changes, options for
plantwide applicability limits, and
recordkeeping and reporting
requirements. As part of the conditional
approval, Florida will have twelve
months from the date of EPA’s final
conditional approval of the SIP
revisions in which to revise its PSD
recordkeeping requirements and several
definitions in order to be consistent
with existing federal law.

In addition to and in conjunction with
the proposed conditional approval of
Florida’s PSD permitting program SIP
revisions, EPA is proposing to approve
Florida’s concurrent February 3, 2006,
request to make the State’s PSD
permitting program applicable to
electric power plants which are also
subject to the Florida Electrical Power
Plant Siting Act (PPSA). This proposed
approval follows the receipt of adverse
comments on, and EPA’s subsequent
withdrawal of, EPA’s May 25, 2007,
direct final rule granting full approval to
Florida to implement its PSD permitting
program for sources subject to the PPSA.
DATES: Comments must be received on
or before May 5, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2006-0130, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: adams.yolanda@epa.gov.

3. Fax: 404-562-9019.

4. Mail: “EPA-R04-OAR-2006—
0130,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Ms.
Yolanda Adams, Air Planning Branch,
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-0OAR-2006—
0130.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: For
information regarding the Florida State
Implementation Plan, contact Ms. Heidi
LeSane, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9074.
Ms. LeSane can also be reached via
electronic mail at lesane.heidi@epa.gov.
For information regarding New Source
Review, contact Ms. Yolanda Adams,
Air Permits Section, at the same address
above. The telephone number is (404)
562—-9214. Ms. Adams can also be
reached via electronic mail at
adams.yolanda@epa.gov.

SUPPLEMENTARY INFORMATION:

1. What actions are being proposed?

II. What is the background of EPA’s proposed
action on the Florida PSD rule revisions?

III. What is EPA’s Analysis of Florida’s PSD
program revisions and what are the
conditions for full SIP-approval?

IV. What is the background of prior EPA
action on Florida’s PSD program for
electric power plants?

V. What is the basis for EPA’s proposed SIP-
approval of the inclusion of electric
power plants in Florida’s PSD program?

VI. Proposed Action

VII. Statutory and Executive Order Reviews

I. What actions are being proposed?

NSR Reform Revisions. On February
3, 2006, the State of Florida, through the
Florida Department of Environmental
Protection (FDEP), submitted revisions
to the Florida SIP. The submittal
consists of revisions to the following
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FDEP rules: Chapter 62—204, ““Air
Pollution Control—General Provisions;”
Chapter 62—210, ““Stationary Sources—
General Provisions;”” and Chapter 62—
212, “Stationary Sources—
Preconstruction Review.” The revisions
were made to update the Florida PSD
program to make it consistent with
changes to the federal NSR regulations
published on December 31, 2002 (67 FR
80186) and November 7, 2003 (68 FR
63021). EPA is proposing to
conditionally approve the February 3,
2006, SIP submittal consistent with
section 110(k)(4) of the Clean Air Act
(“CAA” or “Act”).

Pursuant to section 110(k)(4) of the
CAA, EPA may conditionally approve a
portion of a SIP revision based on a
commitment from the state to adopt
specific, enforceable measures no later
than twelve months from the date of
final conditional approval. If the state
fails to commit to undertake the
necessary changes, or fails to actually
make the changes within the twelve
month period, EPA will issue a finding
of disapproval. EPA is not required to
propose the finding of disapproval. The
necessary revisions to the Florida SIP
will materially alter the existing SIP-
approved rule. As a result, the State
must also provide a new SIP submittal
to EPA for approval that includes the
rule changes within twelve months from
the date of EPA’s final action
conditionally approving Florida’s PSD
program. As with any SIP revision,
Florida must undergo public notice and
comment, and allow for a public hearing
(and any other procedures required by
State law) on the proposed changes to
its rules. If Florida fails to adopt and
submit the specified measures by the
end of one year (from the final
conditional approval), or fails to make a
SIP submittal to EPA within twelve
months following the final conditional
approval, EPA will issue a finding of
disapproval. If Florida timely revises its
rules and submits the revised SIP
submittal, EPA will process that SIP
revision consistent with the CAA.

Generally, with regard to the
conditional approval of Florida’s PSD
program, Florida must revise its PSD
recordkeeping requirements and several
definitions in the rules. Section III
below provides more details regarding
EPA’s analysis of Florida’s PSD program
and the changes that are necessary to
the Florida rules in order for full
approval of Florida’s SIP revision.

Applicability of Florida’s SIP-
approved PSD permitting program to
electric power plants. In addition to and
in conjunction with the proposed
conditional approval of Florida’s PSD
SIP revisions, EPA is proposing to

approve Florida’s concurrent February
3, 2006, request to make the State’s PSD
permitting program applicable to
electric power plants subject to the
Florida PPSA. Any final approval of this
request would mean that Florida’s SIP-
approved PSD permitting program,
including any final conditional approval
of the State’s PSD revisions noted above,
would apply to electric power plants in
Florida in lieu of the current federally
delegated PSD program.

IT. What is the background of EPA’s
proposed action on the Florida PSD
rule revisions?

On December 31, 2002 (67 FR 80186),
EPA published final rule changes to 40
Code of Federal Regulations (CFR) parts
51 and 52, regarding the CAA’s PSD and
Nonattainment NSR (NNSR) programs.
On November 7, 2003 (68 FR 63021),
EPA published a notice of final action
on the reconsideration of the December
31, 2002, final rule changes. In that
November 7, 2003, final action, EPA
added the definition of “replacement
unit,” and clarified an issue regarding
plantwide applicability limitations
(PALSs). Collectively, these two EPA
final actions are referred to as the “2002
NSR Reform Rules.” The purpose of this
action is to propose to conditionally
approve the SIP submittal from Florida,
which addresses EPA’s 2002 NSR
Reform Rules.

The 2002 NSR Reform Rules are part
of EPA’s implementation of Parts C and
D of title I of the CAA, 42 U.S.C. 7470-
7515. Part C of title I of the CAA, 42
U.S.C. 7470-7492, is the PSD program,
which applies in areas that meet the
National Ambient Air Quality Standards
(NAAQS)—“attainment” areas—as well
as in areas for which there is
insufficient information to determine
whether the area meets the NAAQS—
‘“unclassifiable” areas. Part D of title I of
the CAA, 42 U.S.C. 7501-7515, is the
NNSR program, which applies in areas
that are not in attainment of the
NAAQS—"“nonattainment” areas.
Collectively, the PSD and NNSR
programs are referred to as the “New
Source Review” or NSR programs. EPA
regulations implementing these
programs are contained in 40 CFR
51.165, 51.166, 52.21, 52.24, and part
51, appendix S.

The CAA’s NSR programs are
preconstruction review and permitting
programs applicable to new and
modified stationary sources of air
pollutants regulated under the CAA.
The NSR programs of the CAA include
a combination of air quality planning
and air pollution control technology
program requirements. Briefly, section
109 of the CAA, 42 U.S.C. 7409, requires

EPA to promulgate primary NAAQS to
protect public health and secondary
NAAQS to protect public welfare. Once
EPA sets those standards, states must
develop, adopt, and submit to EPA for
approval, a SIP that contains emissions
limitations and other control measures
to attain and maintain the NAAQS. Each
SIP is required to contain a
preconstruction review program for the
construction and modification of any
stationary source of air pollution to
assure that the NAAQS are achieved
and maintained; to protect areas of clean
air; to protect air quality related values
(such as visibility) in national parks and
other areas; to assure that appropriate
emissions controls are applied; to
maximize opportunities for economic
development consistent with the
preservation of clean air resources; and
to ensure that any decision to increase
air pollution is made only after full
public consideration of the
consequences of the decision.

The 2002 NSR Reform Rules made
changes to five areas of the NSR
programs. In summary, the 2002 Rules:
(1) Provide a new method for
determining baseline actual emissions;
(2) adopt an actual-to-projected-actual
methodology for determining whether a
major modification has occurred; (3)
allow major stationary sources to
comply with plant-wide applicability
limits to avoid having a significant
emissions increase that triggers the
requirements of the major NSR program;
(4) provide a new applicability
provision for emissions units that are
designated clean units; and (5) exclude
pollution control projects (PCPs) from
the definition of “physical change or
change in the method of operation.” On
November 7, 2003, EPA published a
notice of final action on its
reconsideration of the 2002 NSR Reform
Rules (68 FR 63021), which added a
definition for “replacement unit” and
clarified an issue regarding PALs. For
additional information on the 2002 NSR
Reform Rules, see 67 FR 80186
(December 31, 2002), and http://
WWW.epa.gov/nsr.

After the 2002 NSR Reform Rules
were finalized and effective (March 3,
2003), industry, state, and
environmental petitioners challenged
numerous aspects of the 2002 NSR
Reform Rules, along with portions of
EPA’s 1980 NSR Rules (45 FR 52676,
August 7, 1980). On June 24, 2005, the
United States Gourt of Appeals for the
District of Columbia Circuit (DC Circuit
Court) issued a decision on the
challenges to the 2002 NSR Reform
Rules. New York v. United States, 413
F.3d 3 (DC Cir. 2005). In summary, the
DC Gircuit Court vacated portions of the
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rules pertaining to clean units and PCPs,
remanded a portion of the rules
regarding recordkeeping, 40 CFR
52.21(r)(6) and 40 CFR 51.166(r)(6), and
either upheld or did not comment on
the other provisions included as part of
the 2002 NSR Reform Rules. On June 13,
2007 (72 FR 32526), EPA took direct
final action to revise the 2002 NSR
Reform Rules to remove from federal
law all provisions pertaining to clean
units and the PCP exemption that were
vacated by the DC Circuit Court. This
proposed action on the Florida SIP is
consistent with the decision of the DC
Circuit Court because Florida’s
submittal does not include any portions
of the 2002 NSR Reform Rules that were
vacated as part of the June 2005
decision.

With regard to the remanded portions
of the 2002 NSR Reform Rules related to
recordkeeping, on December 21, 2007,
EPA took final action on the proposed
revisions by establishing that
“reasonable possibility’” applies where
source emissions equal or exceed 50
percent of the CAA NSR significance
levels for any pollutant (72 FR 72607).
The “reasonable possibility” provision
identifies for sources and reviewing
authorities the circumstances under
which a major stationary source
undergoing a modification that does not
trigger major NSR must keep records.
Florida’s regulations do not include the
“reasonable possibility” language.
Florida’s SIP revisions require all
modifications that use the actual-to-
projected-actual methodology to meet
the recordkeeping requirements. Thus,
with regard to the reasonable possibility
issue, Florida’s rules are at least as
stringent as the current federal rules
(see, e.g., F.A.C. section 62-212.300).
However, another aspect of Florida’s
recordkeeping requirements is not
consistent with the recordkeeping
provisions set forth in the federal rules
at 40 CFR 51.166(r)(6). As is explained
in more detail below, Florida will have
to revise its recordkeeping requirements
as part of the proposed conditional
approval.

The 2002 NSR Reform Rules require
that state agencies adopt and submit
revisions to their SIP permitting
programs implementing the minimum
program elements of the 2002 NSR
Reform Rules no later than January 2,
2006. (Consistent with changes to 40
CFR 51.166(a)(6)(i), state agencies are
now required to adopt and submit SIP
revisions within 3 years after new
amendments are published in the
Federal Register.) State agencies may
meet the requirements of 40 CFR part
51, and the 2002 NSR Reform Rules,

with different but equivalent
regulations.

On February 3, 2006, FDEP submitted
a SIP revision for the purpose of
revising the State’s PSD permitting
provisions. These changes were made
primarily to adopt EPA’s 2002 NSR
Reform Rules. These revisions became
State-effective on February 2, 2006, and
February 12, 2006. Even though Florida
currently has nonattainment rules
approved in the SIP, this submittal did
not include revisions to the NNSR rules
because there are currently no
nonattainment areas in Florida. Copies
of Florida’s revised PSD rules, as well
as the State’s Technical Support
Document (TSD), can be obtained from
the Docket, as discussed in the
ADDRESSES section above.

As is discussed in further detail
below, EPA believes the revisions
contained in the Florida submittal are
approvable for inclusion into the
Florida SIP so long as the specific
changes described below are made
within twelve months of the date of
EPA’s final conditional approval. As a
result, EPA is proposing to
conditionally approve the Florida SIP
revisions, consistent with section
110(k)(4) of the CAA.

III. What is EPA’s Analysis of Florida’s
PSD program revisions and what are
the conditions for full SIP-approval?

This section summarizes EPA’s
analysis of the changes being proposed
for inclusion into the Florida SIP.

F.A.C. Chapter 62—204, entitled “Air
Pollution Control—General Provisions”
contains general air pollution control
requirements that apply regardless of
the type or size of the emissions source.
F.A.C. section 62—204.260 sets forth
PSD increments for pollutants for which
EPA has established such increments.
Definitions at section 62—204.200
describe those emissions which affect
(i.e. expand or consume) PSD
increment. Under previous FDEP rules,
some provisions related to increment
consumption and expansion were
located at section 62—212.400. The
current rule revisions consolidate all
such provisions in the definitions at
section 62—204.200 for greater clarity. In
addition, rule language has been
amended to more closely reflect the
federal rules.

F.A.C. Chapter 62-210, entitled
““Stationary Sources—General
Requirements,” contains definitions of
terms used in Chapter 62—212, as well
as other stationary source rules. Chapter
62—210 also establishes general
permitting, public notice, reporting, and
permit application requirements.
Chapter 62—212, entitled “Stationary

Sources—Preconstruction Review”
contains specific preconstruction
permitting requirements for various
types of air construction permits,
including minor source permits, PSD
permits, NNSR permits, and the more
recently added PAL permits. Revisions
were made to these rules to incorporate
changes resulting from the 2002 NSR
Reform Rules, with the exception that
F.A.C. section 62-212.500, entitled,
“Preconstruction Review for
Nonattainment Areas” was not revised
since there are no longer any
nonattainment areas in Florida. This
rule will need to be amended if
nonattainment areas are designated in
Florida in the future.

F.A.C. section 62-212.400 contains
the State’s PSD preconstruction review
program as required under Part C of title
I of the CAA. The PSD program applies
to major stationary sources or
modifications constructing in areas that
are designated as attainment or
unclassifiable with respect to the
NAAQS. Florida’s PSD program was
originally approved into the SIP by EPA
on December 22, 1983, and has been
revised several times. The current
changes to F.A.C. Chapters 62-204, 62—
210 and 62—212, which EPA is now
proposing to conditionally approve into
the Florida SIP, were submitted to
update the existing Florida regulations
to be consistent with the current federal
PSD rules, including the 2002 NSR
Reform Rules. The SIP revision
addresses baseline actual emissions,
actual-to-projected-actual applicability
tests, and PALs.

EPA’s evaluation of the Florida SIP
submittal included a line-by-line
comparison of the proposed revisions
with the federal requirements. As a
general matter, state agencies may meet
the requirements of 40 CFR part 51, and
the 2002 NSR Reform Rules, with
different but equivalent regulations.
While some states choose to incorporate
by reference the applicable federal rules,
other states (such as Florida) choose to
draft rules that track the federal
language but contain differences. As
part of its February 3, 2006, SIP
submittal, Florida provided EPA with
an Equivalency Determination and
Response to Comments (ED and RTC)
that address differences from the federal
rules noted by EPA in its comments on
Florida’s prehearing submittal. As a
point of clarification, although FAC
section 62—204.800, “Federal
Regulations Adopted by Reference,”
includes 40 CFR part 52, this Florida
rule does not legally “incorporate by
reference” the entirety of part 52.
According to Florida’s ED and RTC, the
reference to part 52 does not make those
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regulations applicable, but rather, other
rules, such as the PSD rule currently at
issue, define how the elements of part
52 will apply in Florida.

Although EPA has determined that
some of the differences in Florida’s PSD
program are acceptable, some
differences are not consistent with the
federal rules. Therefore, EPA has
determined that Florida’s PSD program
does not meet all the program
requirements for the preparation,
adoption and submittal of
implementation plans for the Prevention
of Significant Deterioration of Air
Quality, set forth at 40 CFR 51.166 and
revisions are necessary for full approval.

The required changes relate to the
definitions of ‘“‘new emissions unit,”
“PSD pollutant,” “significant emissions
rate,” and the recordkeeping
requirements found at 51.166(r)(6).
Consistent with section 110(k)(4) of the
CAA, EPA may conditionally approve
Florida’s SIP revision based on the
State’s commitment to adopt specific,
enforceable measures by a date certain,
not to exceed one year after the date of
the final conditional approval.

A discussion of the specific changes
to Florida’s rules comprising the SIP
revision, as well as the additional
changes that must be made by Florida
as part of the conditional approval,
follows. The discussion addresses both
acceptable deviations from the federal
rules, as well as the differences that are
subject to the conditional approval.

1. New Emissions Unit

Florida’s definition for “new
emissions unit” for PSD purposes is
found in F.A.C. section 62—
210.200(184). 1 This definition is not
consistent with the federal definition
found at 40 CFR 51.166(b)(7)(1).
Pursuant to federal law, a “new
emissions unit” is ““any emissions unit
that is (or will be) newly constructed
and that has existed for less than 2 years
from the date such emissions unit first
operated.” 40 CFR 51.166(b)(7)(i). Under
Florida law, however, a “new emissions
unit” is “any emissions unit that is or
will be newly constructed and that has
enlisted for less than 2 years from the
date of beginning normal operation.”
See, F.A.C. section 62—210.200(184)
(emphasis added). Florida’s ED and RTC
indicate that the use of the term

1The references to the Florida regulations in this
notice correspond to the numbering in the SIP
submittal. Since Chapter 62—210 contains
definitions for other stationary source rules and
these definitions are maintained in alphabetical
order, the references given in this notice do not
correspond to the current Florida regulations due to
subsequent amendments to Florida stationary rules.
This is the case for all definitions being discussed
in this notice.

“beginning normal operation” takes into
account that most new units undergo a
“shakedown” period during which the
unit is operating but may not have
normal, representative emissions. FDEP
therefore believes that this term clarifies
the intent of the federal requirement.
EPA disagrees that this language is
equivalent to the federal rule. Florida
must revise its regulations to better
define what is meant by ‘“beginning
normal operation,” to ensure that the
“shakedown’” period does not continue
for an unbounded period of time. EPA
recommends that Florida adopt the
language of the federal rule. However, if
Florida chooses otherwise, FDEP will
need to provide EPA with an
equivalency demonstration supporting
the new, more specific, regulation. In
addition, EPA also identified a
typographical error in this provision
that should be addressed. The language
“* * * that has enlisted for less than

* * *” should read “* * * that has
existed for less than * * *.” F.A.C.
section 62—210.200(184) (emphasis
added).

2. Pollution Control Project (PCP)

As mentioned previously, the PCP
exemption provisions of the federal
rules, including the definition of
“pollution control project,” were
vacated by the DC Circuit Court.
Florida’s regulations still include a
definition for “pollution control
project” (found at F.A.C. section 62—
210.200(209)). In its ED and RTC,
Florida explains that this term is no
longer used anywhere within the
Florida regulations and the intent is to
exclude clean coal technology
demonstration projects from triggering a
major modification. However, such
projects are excluded at
51.166(b)(2)(iii)(j), and F.A.C. section
62-210.200(161)(c)9. Even though
Florida’s definition of “pollution
control project” is not the same as the
vacated federal definition, EPA believes
that the use of the term “PCP” in the
Florida regulations may be confusing to
both the public and the regulated
community, and could be misconstrued
as the vacated portion of the federal
rules. Because the clean coal technology
demonstration project exemption is
already independently defined and
included in F.A.C. section 62—
210.200(190)(c)9, EPA recommends that
the term “pollution control project” be
removed from the rules to be included
in the Florida SIP.

3. Regulated NSR Pollutant

Florida’s definition of “PSD
Pollutant” found at F.A.C. section 62—
210.200(219) is intended to be

equivalent to the federal definition of
“Regulated NSR pollutant” at
51.166(b)(49). Florida defines “PSD
Pollutant” as “any pollutant listed as
having a significant emissions rate as
defined in F.A.C. section 62—210.200.”
The definition of ““significant emissions
rate,” found at F.A.C. section 62—
210.200(243), includes ‘‘a rate listed at
40 CFR 52.21(b)(23)(1) * * *
specifically the following rates,” and
proceeds to list rates for carbon
monoxide, nitrogen oxides, sulfur
dioxide, particulate matter, ozone, lead,
fluorides, sulfuric acid mist, hydrogen
sulfide, total reduced sulfur, reduced
sulfur compounds, municipal waste
combustor organics, metals, and acid
gases, municipal solid waste landfills
emissions, and mercury. The federal
definition of “Regulated NSR Pollutant”
includes: (1) Any pollutant for which a
NAAQS has been promulgated and any
constituents or precursors for such
pollutants identified by the
Administrator; (2) any pollutant that is
subject to any standard promulgated
under section 111 of the Act; (3) any
Class I or II substance subject to a
standard promulgated under or
established by title VI of the Act; and (4)
any pollutant that otherwise is subject
to regulation under the Act.

In its ED and RTC, Florida explains
that its definition of significant
emissions rate includes all pollutants
for which a NAAQS has been
promulgated thus far, all precursors for
such pollutants which have thus far
been identified by the Administrator, all
pollutants subject to standards
promulgated under section 111 of the
Act, and all pollutants thus far regulated
under the Act. Florida acknowledges
that its rules do not include ozone
depleting substances (i.e., Class I and
Class II substances subject to a standard
under title VI of the CAA) in the
definition of PSD pollutant. Because
ozone depleting substances are
regulated NSR pollutants pursuant to
federal law, Florida must also regulate
such pollutants in order for its PSD
program to meet the requirements of the
federal program. Therefore, as part of
the conditional approval, Florida must
revise its rules to include Class I and
Class II substances in its list of PSD
pollutants.

4. Significant Emissions Rate

The definition of “significant
emissions rate,” found at F.A.C. section
62—210.200(243), includes ‘“‘a rate listed
at 40 CFR 52.21(b)(23)(d) * * *
specifically the following rates,” and
proceeds to list rates for specific
pollutants. Federal regulations define
“significant’” as a rate of emissions that
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would equal or exceed a pollutant
specific list of emissions rates. See, 40
CFR Part 51.166(b)(23)(i). In addition,
federal law defines significant as “any
emissions rate” of a regulated NSR
pollutant that is not listed in
§51.166(b)(23)(i), and “any emissions
rate” at a major stationary source
constructing within 10 kilometers of a
Class I area, which would have an
impact on such area equal to or greater
than 1 microgram per cubic meter (ug/
m3) over a 24-hour average. Florida’s
PSD rules do not include “any
emissions rate”” for a pollutant that is
not listed in the significant emissions
rate list, but that could otherwise be
considered a regulated NSR pollutant
(i.e. “any pollutant that is otherwise
subject to regulation under the Act”). In
addition, Florida’s PSD rules limit the
Class I area impact provision to only
those pollutants that are listed in the
significant emissions rates list. See,
F.A.C. section 62—210.200(243)(b). In its
ED and RTC, Florida explains that its
PSD rules include all pollutants that are
currently regulated under the federal
rules, and which fall within FDEP’s
existing statutory authority. For those
pollutants which may become regulated
NSR pollutants in the future, FDEP
commits to adopting those pollutants
into the State’s PSD rules as soon as
possible after EPA’s promulgation. EPA
agrees that Florida’s PSD rules include
significant emissions rates for all
currently regulated NSR pollutants,
except ozone depleting substances
(discussed above), and that Florida’s
approach to adopting any other
pollutants as part of its definition of
PSD pollutant in an expeditious manner
after promulgation by EPA, is an
acceptable approach to ensuring that
Florida’s PSD program is consistent
with the federal PSD program.

5. Mercury

As a general matter, hazardous air
pollutants (HAPs) are not regulated NSR
pollutants unless they are also regulated
as a constituent or precursor of a general
pollutant listed under Section 108 of the
Act. Pursuant to Section 112(b)(6) of the
CAA, the PSD provisions of the CAA
“shall not apply to pollutants listed in”
Section 112. Mercury is specifically
listed as a HAP in Section 112(b)(1). As
a result, the CAA’s PSD program does
not apply to mercury. Section 110 of the
CAA, governing SIP review and
approval, describes what types of
regulations should be included in the
SIP; specifically, regulations supporting
attainment and maintenance of the
NAAQS. Mercury is not identified as a
criteria pollutant for which a NAAQS is
established, nor is it identified as a

constituent of such a pollutant or a
precursor of such a pollutant. As a
result, regulations governing mercury
should not be included in SIPs. As
previously mentioned, Florida’s
definition of “‘significant emissions
rate,” found at F.A.C. section 62—
210.200(243), includes ‘“‘a rate listed at
40 CFR 52.21(b)(23)(1) * * *
specifically the following rates,” and it
proceeds to list rates for among other
pollutants, mercury.

In its ED and RTC, Florida explains
that its PSD program has included a
significant emission rate for mercury
since the 1980s. However, following the
enactment of the 1990 amendments to
the CAA, EPA advised states to remove
HAPs from PSD rules included in the
SIP. Florida did remove some HAPs, but
retained mercury. Because the 1990
CAA Amendments (and the addition of
Section 112(b)(6)) has altered EPA’s
approach with regard to mercury, EPA
is now seeking to remedy the inclusion
of mercury in the Florida SIP as a PSD
pollutant. Notably, Florida may retain
mercury as a regulated pollutant
pursuant to State authority and State
law. However, mercury cannot be
included as a regulated pollutant in the
SIP. As part of the conditional approval,
Florida must withdraw its request that
EPA include a significant emissions rate
for mercury in the Florida SIP,
specifically section 200.243(a)2 of
F.A.C. Chapter 62-210.

6. Recordkeeping Requirements

Federal rules at 40 CFR
51.166(r)(6)(i)(c) require that the owner
or operator document and maintain a
record of the description of the
applicability test used to determine that
the project is not a major modification
for any regulated NSR pollutant,
including the baseline actual emissions,
the projected actual emissions, the
amount of emissions excluded under
the definition of “projected actual
emissions” (i.e. that portion of the unit’s
emissions following the project that an
existing unit could have accommodated
during the consecutive 24-month period
used to establish the baseline actual
emissions and that are also unrelated to
the particular project, including any
increased utilization due to product
demand growth) and an explanation as
to why this amount was excluded, and
any netting calculations if applicable.
F.A.C. section 62-212.300(3)(a) requires
each applicant to provide at a
minimum, the nature and amounts of
emissions from the emissions unit,
including baseline actual emissions and
projected actual emissions when used to
determine PSD applicability, and when
used to establish a PAL. However,

Florida rules do not specifically require
a record of the amount of emissions
excluded pursuant to the projected
actual emissions requirements, an
explanation as to why these emissions
were excluded, and any netting
calculations if applicable. As part of the
conditional approval, Florida must
revise its rules to make the
recordkeeping requirements consistent
with the federal recordkeeping
requirements at 40 CFR 51.166(r)(6).

7. Replacement Unit

As previously mentioned, on
November 7, 2003 (68 FR 63021), EPA
added a definition of “replacement
unit” to federal NSR rules. See, 40 CFR
51.166(32). EPA also revised the
definition of “emissions unit” to clarify
that a replacement unit is considered an
existing emissions unit and therefore is
eligible for the actual-to-projected-actual
test for major NSR applicability
determinations. Florida rules do not
include a definition of replacement unit,
and do not specify in the definition of
existing emissions unit that a
replacement unit is considered an
existing emissions unit. As stated in the
preamble to the November 7, 2003 (68
FR 63021) rule amendments, the
December 2002 rules, “* * * as
supplemented by the discussion in the
December 2002 preamble, are self-
implementing for replacement units.”
Florida intends to implement these
provisions consistent with federal
regulations. In other words, in Florida a
replacement unit is considered an
existing emissions unit and therefore is
eligible for the actual-to-projected-actual
test for major NSR applicability test
determinations. Therefore, based on
Florida’s intent to implement these
provisions consistent with federal
regulations, EPA does not believe that
this difference from the federal
regulations makes Florida’s PSD
program less stringent than the federal
program.

8. Malfunction Emissions

Federal regulations require the
inclusion of emissions associated with
malfunctions in the calculation of
“projected actual emissions”” and
“baseline actual emissions.” Florida’s
definitions of “projected actual
emissions” and ‘“‘baseline actual
emissions” at F.A.C. sections 62—
210.200(34) and (215) respectively, do
not require the inclusion of emissions
associated with malfunctions. Florida
will be relying only on quantifiable
emissions that can be verified. Given
that Florida will be consistently
applying this approach for both
“projected actual emissions”” and
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“baseline actual emissions”” and that
this approach will not prevent
malfunctions from being exceedances of
applicable standards, EPA has
determined that this difference does not
make Florida’s PSD program less
stringent than the federal program.
These changes do not affect source
obligations regarding excess emissions
related notifications that may be
required by State or federal law.

9. Major Stationary Source

One of the changes proposed in the
Florida submittal is to replace the State
definition of “‘major stationary source”
with the federal definition contained at
40 CFR 52.21(b). For the most part, the
effect of this change is simply to reword
the State definition so that it reads the
same as the federal definition. EPA
notes, however, that in replacing the
Florida definition with the federal
definition, the State has adopted the
phrase “‘except the activities of any
vessel.” This phrase was remanded and
vacated by the DC Circuit Court, and
Florida had explicitly excluded this
language from the State rule when it
initially adopted the State PSD
regulations. See, Natural Resources
Defense Council v. EPA, 725 F.2d 761
(DC Cir. 1984). This change may have
the effect of excluding activities that
were previously covered by the state
rule. Hence, EPA requests clarification
as to whether it is the state’s intention
to amend the SIP to include this
language, or whether it was an
unintended consequence of adopting
the federal definition verbatim.

In summary, EPA is proposing to
conditionally approve, into Florida’s
SIP, revisions to Florida’s PSD
permitting program. As part of the
conditional approval mechanism,
within twelve months of EPA’s final
action on the conditional approval, the
State must: (1) Revise the definition of
“new emissions unit” to be consistent
with the federal definition or revise the
definition to define what is meant by
“beginning normal operation” and
provide an equivalency demonstration
supporting the revised definition; (2)
revise the definition of “significant
emissions rate” to include ozone
depleting substances; (3) withdraw the
request that EPA include a significant
emissions rate for mercury in the
Florida SIP, specifically section
200.243(a)2 of F.A.C. Chapter 62-210;
and (4) revise the recordkeeping
requirements at F.A.C. section 62—
212.300 to be consistent with federal
requirements. If Florida fails to comply
with these four requirements in the
specified period of time, EPA will issue
a finding of disapproval.

IV. What is the background of prior
EPA action on Florida’s PSD program
for electric power plants?

For reasons described further below,
electric power plants subject to the
Florida PPSA have historically been
permitted by FDEP (through a federal
delegation of authority from EPA) under
the federal PSD program rather than the
Florida SIP-approved PSD permitting
program. With the reasons for the
necessity of such delegation of federal
authority removed, Florida requests that
electric power plants within the State
now be permitted under the State’s SIP-
approved PSD permitting program.
Because EPA agrees with Florida that
the necessity for such federal delegation
no longer exists, EPA is proposing to
approve Florida’s request to make the
State’s PSD permitting program (rather
than the federal PSD permitting
program) applicable to electric power
plants in the State.

As noted earlier, Part C of the CAA
establishes the PSD permitting
program—a preconstruction review
program that applies to areas of the
country that have attained the NAAQS.
CAA 160-169, 42 U.S.C. 7470-7479. In
such areas, a major stationary source
may not begin construction or undertake
certain modifications without first
obtaining a PSD permit. In broad
overview, the program (1) limits the
impact of new or modified major
stationary sources on ambient air
quality and (2) requires the application
of state-of-the-art pollution control
technology, known as best available
control technology. CAA 165, 42 U.S.C.
7475.

EPA has promulgated two largely
identical sets of regulations to
implement the PSD program. One set, at
40 CFR 52.21, contains EPA’s own
federal PSD program under which EPA
is the permitting authority in states
operating without an EPA-approved
state program. The other set of
regulations contains minimum
requirements that state PSD programs
must meet to be approved by EPA as
part of a SIP. 40 CFR 51.166. Over time,
most states have received EPA approval
for their PSD programs.

In order to comply with the
established minimum requirements of
the CAA, Florida adopted its own PSD
regulations on June 10 and October 28,
1981. The Florida PSD program was
proposed for approval on December 14,
1982 (47 FR 55964) and initially
approved by EPA into the Florida SIP
on December 22, 1983 (48 FR 52713).
The approval transferred to FDEP the
legal authority to process and issue PSD

permits to sources in Florida that are
required to obtain PSD permits.

One category of sources not covered
by EPA’s 1983 approval of Florida’s PSD
program was electric power plants. This
was because, at the time, a separate
Florida law known as the Florida
Electrical Power Plant Siting Act
(PPSA), Florida Statutes Section
403.501 et seq., required permits for
electric power plants to be issued solely
by the Power Plant Site Certification
Board under the PPSA, rather than by
FDEP under Florida’s PSD regulations.
Such a conflict between the PPSA and
Florida’s PSD program created
impediments to implementation and
enforcement of the State’s PSD program
by FDEP for such power plants and
precluded EPA’s SIP-approval of
Florida’s PSD program as to these
sources. As a result, on November 5,
1985, EPA delegated partial authority to
FDEP to conduct the technical and
administrative portion of the federal
PSD program for power plants subject to
the Florida PPSA (with EPA retaining
final permitting authority). Letter from
Jack E. Ravan, EPA Region 4, to Victoria
J. Tschinkel, Florida Department of
Environmental Regulation (November 5,
1985).

On July 1, 1986, the Florida
Legislature amended the PPSA in an
effort to extricate the implementation of
PSD regulations from the State’s non-
SIP power plant siting regulations and
thereby allow FDEP to issue PSD
permits to those sources subject to the
PPSA. On its face, the 1986 Florida
legislative amendment appeared to
provide FDEP with authority to fully
implement (i.e., issue and enforce)
federal PSD regulations for sources
subject to the PPSA. Thus, on
September 25, 1986, EPA restored full
delegation of federal authority to Florida
for these sources. Public notice of this
restoration of full federal delegation was
published on October 27, 1986 (51 FR
37972).

Although full federal delegation was
restored to FDEP in October 1986,
Florida did not subsequently submit to
EPA a SIP revision requesting approval
to apply its SIP-approved State PSD
program to electrical power plants
subject to the PPSA (in lieu of the fully
delegated federal PSD program). Thus,
FDEP continued to issue permits to
sources subject to the PPSA under its
federally-delegated authority until 1992.
However, in February 1992, EPA
became aware of an issued Florida court
opinion wherein the state court
expressly declared that Florida’s 1986
legislative amendments to the PPSA did
not confer on FDEP the authority to
issue federally-enforceable PSD permits
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containing conditions which differed
from those imposed by the PPSA Siting
Board during the source’s site
certification. Letter from Greer C.
Tidwell, EPA Region 4, to Carol M.
Browner, Florida Department of
Environmental Regulation (February 5,
1992); TECO Power Services Corp. v.
Florida Department of Environmental
Regulation, First District Court of
Appeal, Case No, 91-300 (December 20,
1991). In response to EPA’s inquiries
concerning this state court opinion,
FDEP responded that “the practical
effect of the decision is to render
ineffective the 1986 amendments and
return the law to the same essential
configuration as it appeared in 1985.
Therefore, in the absence of further
amendment to the PPSA, it would
appear necessary for EPA to resume
final permitting authority over PSD for
new PPSA sources.” Letter from Carol
M. Browner, Florida Department of
Environmental Regulation, to Greer C.
Tidwell, EPA Region 4 (April 27, 1992).
EPA agreed with FDEP, and
consequently, on August 7, 1992, we
revoked Florida’s full federal delegation
of PSD authority for PPSA sources.
FDEP, however, retained partial federal
delegation to conduct the technical and
administrative portion of the federal
PSD program for power plants subject to
the Florida PPSA (with EPA again
retaining final permitting authority).
Letter from Greer C. Tidwell, EPA
Region 4, to Carol M. Browner, Florida
Department of Environmental
Regulation (August 7, 1992).

In 1993, the Florida Legislature again
amended the PPSA to address concerns
over the inappropriate influence of the
Florida Power Plant Siting Board’s
certification decisions on the PSD
permitting process. The amendments,
which took effect on April 22, 1993,
expressly provided that the
“Department’s action on a federally
required new source review or
prevention of significant deterioration
permit shall differ from the actions
taken by the siting board regarding the
certification if the federally approved
state implementation plan requires such
a different action to be taken by the
department. Nothing in this part the
PPSA shall be construed to displace the
federally approved permit program.” In
light of this 1993 amendment to the
PPSA, FDEP requested that EPA grant it
full federal delegation of PSD permitting
authority for sources subject to both the
federal PSD regulations and the PPSA.
Letter from Virginia B. Wetherell,
Florida Department of Environmental
Protection, to Patrick Tobin, EPA Region
4 (September 27, 1993) . Because the

1993 PPSA amendment made clear that
FDEP is the final permitting authority
for PSD and new source review permits
and can act in a manner different from
the PPSA Siting Board if Florida’s PSD
or new source review regulations
require such a different action, EPA
once again granted full federal
delegation to FDEP on October 26, 1993.
Letter from Patrick Tobin, EPA Region
4, to Virginia Wetherell, Florida
Department of Environmental
Protection. (October 26, 1993).

The statutory amendment to the PPSA
made by the Florida Legislature in 1993
forms the basis of the State’s 2006
request for EPA approval to make
Florida’s SIP-approved State PSD
program, rather than the federal PSD
program, applicable to sources subject
to the PPSA. In addition, during EPA’s
review of this request, the PPSA was
again amended (on June 19, 2006), to
among other things, further extricate
Florida’s PSD permitting process from
its PPSA process. See, Florida Public
Health Code 403.0872. Specifically,
language requiring that a PPSA
application for certification include
“documents necessary for the
department to render a decision on any
permit required pursuant to any
federally delegated or approved permit
program” was deleted from the PPSA;
language requiring that FDEP’s action
on a PSD permit be based on the
recommended order of the PPSA
certification hearing was removed; and
requirements that administrative
procedures used in the issuance of PSD
and operating permits follow the
administrative procedures of the PPSA
were also removed.

Following our review of both the 1993
and June 19, 2006, amendments to the
PPSA, the Agency published a direct
final rule on May 25, 2007, finding that
the PPSA amendments provided FDEP
the authority to fully implement and
enforce Florida’s PSD program for
electric power plants located within the
State and we granted it full approval to
implement the State’s PSD program for
electric power plants subject to the
PPSA. 72 FR 29287 (May 25, 2007).
However, because adverse comments on
the direct final rule were received, we
withdrew the rule on June 28, 2007 (72
FR 35355) and indicated that the rule
would not take effect.

V. What is the basis for EPA’s proposed
SIP-approval of the inclusion of electric
power plants in Florida’s PSD
program?

EPA continues to believe, for the
reasons detailed above, that the 1993
and June 2006 Florida legislative
amendments to the State’s PPSA

rectified past concerns that the Florida
PPSA infringed on FDEP’s authority to
issue State PSD permits to sources
subject to both the State’s PSD
regulations and the Florida PPSA in
such a manner that SIP-approval of the
State’s PSD program for those sources
was precluded. We also believe that by
proposing this SIP-approval through
this rulemaking (rather than by direct
final rulemaking) and in conjunction
with our proposed action on the Florida
PSD program SIP revisions, we have
addressed the main concerns raised by
commenters in response to our May 25,
2007, direct final rule. For example, a
number of environmental organizations,
in jointly submitted comments,
expressed concern that a direct final
rulemaking was not the proper process
for this particular SIP action because of
public interest in providing comments,
that any SIP-approval to make the
State’s PSD program, rather than the
federal PSD program, applicable to
electric power plants in Florida required
a full review of the State’s PSD
regulations to ensure compliance with
federal law, and that any such SIP-
approval should be done in conjunction
with a review of the State’s PSD
regulatory revisions made for purposes
of addressing EPA’s 2002 NSR Reform
Rules.

While EPA disagrees that our
previous direct final rulemaking for this
matter was not procedurally appropriate
and that a wholesale revisiting of all
Florida PSD regulations is required in
order to make the State’s PSD program
applicable to sources covered by the
PPSA, we believe that there is value-
added to the public’s review of this
matter by including it with our
proposed action on the State’s current
PSD revisions. In addition, we have, in
response to other comments made on
our May 2007 direct final rule, added
more detail and Docket material in this
proposed rulemaking action in support
of the various delegations of federal
authority made to FDEP since 1985 in
response to the PPSA problem. Finally,
with regard to several remaining
comments on the May 2007 direct final
rule, EPA notes that SIP approval
actions, whether done through a direct
final rulemaking process or a proposed/
final rulemaking process are not Section
307(d) rulemakings under the CAA and
do not require the inclusion of elements
listed in Section 307(d)(3). Rather, EPA
chooses to use the Administrative
Procedure Act’s notice and comment
rulemaking process to ensure public
notice of EPA action. In any event, we
believe that today’s proposed
rulemaking includes all information
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necessary for informed public comment
on the proposed approval.

VI. Proposed Action

EPA is proposing to conditionally
approve revisions to the Florida SIP
(F.A.C. Chapters 62—204, 62—210 and
62—212) submitted by FDEP on February
3, 2006. As part of the conditional
approval, Florida must (1) revise the
definition of “new emissions unit” to be
consistent with the federal definition or
revise the definition to define what is
meant by “‘beginning normal operation”
and provide an equivalency
demonstration supporting the revised
definition; (2) revise the definition of
“significant emissions rate” to include
ozone depleting substances; (3)
withdraw the request that EPA include
a significant emissions rate for mercury
in the Florida SIP, specifically section
200.243(a) 2 of F.A.C. Chapter 62—210;
and (4) revise the recordkeeping
requirements at 62—212.300 to be
consistent with federal requirements.

In addition to and in conjunction with
the proposed conditional approval of
Florida’s PSD SIP revisions, EPA is
proposing to approve Florida’s
concurrent February 3, 2006, request to
make the State’s PSD permitting
program applicable to electric power
plants subject to the Florida PPSA. Any
final approval of this request would
mean that Florida’s SIP-approved PSD
permitting program, including any final
conditional approval of the State’s PSD
revisions noted above, would apply to
electric power plants in Florida in lieu
of the current federally delegated PSD
program.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), these proposed
actions are not “‘significant regulatory
actions” and therefore are not subject to
review by the Office of Management and
Budget. For this reason, these actions
are also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). These proposed actions
merely propose to approve State law as
meeting Federal requirements and
impose no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that the proposed approvals in this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under State law and does not impose

any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000). These
proposed actions also do not have
Federalism implications because they
do not have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). These proposed
actions merely propose to approve State
rules implementing a Federal standard,
and do not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This proposed rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves
State rules implementing a Federal
standard.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping

requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: March 27, 2008.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E8-7073 Filed 4-3-08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 300 and 635
[Docket No. 080221247-8166-01]
RIN 0648-AU88

International Fisheries; Atlantic Highly
Migratory Species

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments; notice of public hearings.

SUMMARY: NMF'S proposes to modify
permitting and reporting requirements
for the Highly Migratory Species (HMS)
International Trade Permit (ITP) to
improve program efficacy and
enforceability, and implement the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
bluefin tuna catch documentation (BCD)
program. The modified regulations
would also require that shark fin
importers, exporters, and re-exporters
obtain the HMS ITP to assist NMFS in
monitoring trade of shark fins, and
would implement the new definition of
“import” contained in the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act).

DATES: Written comments on the
proposed rule and supporting
documents must be received on or
before May 5, 2008. Comments sent to
the Office of Management and Budget
(OMB) on the information collection
requirements of the proposed rule must
also be received on or before May 5,
2008.

The public hearings will be held in
April (see the SUPPLEMENTARY
INFORMATION section for further details).
ADDRESSES: You may submit comments,
identified by “A0648—-AU88”, by any
one of the following methods:

eElectronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: http://
www.regulations.gov
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e Fax: 978—281-9340, Attn: Dianne
Stephan

e Mail: Dianne Stephan, Highly
Migratory Species Management
Division, Office of Sustainable Fisheries
(F/SF1), NMFS, One Blackburn Dr.,
Gloucester, MA 01930

Copies of the supporting documents
including the Initial Regulatory
Flexibility Analysis and Regulatory
Impact Review are available by sending
your request to Dianne Stephan at the
mailing address specified above. This
document is also available via the
internet at: http://www.nmfs.noaa.gov/
sfa/hms/breaking news.htm.

Instructions: All comments received
are a part of the public record and will
generally be posted to Portal http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information. NMFS will
accept anonymous comments.
Attachments to electronic comments
will be accepted in Microsoft Word,
Excel, WordPerfect, or Adobe PDF file
formats only.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS at the
above address, or may be submitted to
the Office of Regulatory Affairs, Office
of Management and Budget, by email to
David Rostker@omb.eop.gov or by fax
to (202) 395-7285.

See the SUPPLEMENTARY INFORMATION
section for hearing locations.

FOR FURTHER INFORMATION CONTACT:
Dianne Stephan, 978-281-9260.
SUPPLEMENTARY INFORMATION:

Background

The United States, which includes the
Commonwealth of Puerto Rico,
American Samoa, the U.S. Virgin
Islands, Guam, and all other U.S.
commonwealths, territories, or
possessions, is a member of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
and the Inter-American Tropical Tuna
Commission (IATTC). The United States
has implemented statistical document
programs under the HMS ITP program
regulations per recommendations of
regional fishery management
organizations (RFMOs), and U.S.
authorizing legislation as outlined
below. This rule replaces the ICCAT
bluefin tuna statistical document
program with the initial implementation

of the ICCAT BCD program
recommended at the 2007 ICCAT
annual meeting. Other objectives of the
rule are to adjust the HMS ITP
regulatory program, as informed by
NMEFS and industry experiences since
the program was implemented, and to
adopt the new definition of import
contained in the Magnuson-Stevens Act.
Lastly, the rule proposes to require
permitting of shark fin traders under the
HMS international trade regulations to
help NMFS monitor trade of shark fins.

Consignment Document Programs

Several RFMOs have implemented
consignment tracking such as statistical
document trade tracking programs to
combat illegal, unregulated, and
unreported (IUU) fishing of
internationally managed species, as well
as to further understand trade and
markets effects on commerce of these
species. Statistical documents are
required when a product is exported
and include information on the shipped
product such as product type, species,
amount, and flag nation of the
harvesting vessel. The documents must
accompany the product until the
product is sold to a consumer, and
participating nations must collect the
final statistical documents and submit
summarized data to the relevant RFMO
for use in fishery management.

A statistical document program for
Atlantic bluefin tuna was implemented
in the United States (60 FR 14381;
March 17, 1995) pursuant to ICCAT
Recommendation 92-01 and set a
precedent for tracking trade from all
ocean areas for recommendations
pertaining to a single geographic region.
The 1992 ICCAT recommendation for
tracking Atlantic bluefin tuna commerce
only included statistical document
requirements for imports and exports of
frozen product. In 1993, the program
was expanded to cover fresh products
(ICCAT Recommendation 93-03), and in
1997, ICCAT recommended the addition
of a re-export certificate to the program
(97—04). The Commission for the
Conservation of Southern Bluefin Tuna
(CCSBT) implemented a statistical
document program for SBT and
requested non-members such as the
United States to support this program.
The United States implemented this
program in 2005 (69 FR 67268,
November 17, 2004).

Based on the experience gained with
the Bluefin tuna statistical document
program, ICCAT recommended
statistical document programs for frozen
bigeye tuna and swordfish in 2000 (00—
22) and established these programs in
2001 (ICCAT Recommendations 01-21
and 22, respectively). The swordfish

statistical document program replaced
the previously required swordfish
certificate of eligibility, which had been
established to enforce a minimum size
on imported product and monitor trade
of Atlantic swordfish (64 FR 12903,
March 16, 1999). The Indian Ocean
Tuna Commission (Recommendation
01/06) and IATTC (Recommendation C—
03-01) both adopted a statistical
document program for frozen bigeye
tuna similar to the ICCAT program. The
United States implemented these
statistical document programs for
swordfish and frozen bigeye tuna in
2005 (69 FR 67268, November 17, 2004).

ICCAT adopted Recommendation 07—
10 at its 2007 annual meeting. The
recommendation implements the BCD
program. The BCD program expands the
ICCAT bluefin tuna statistical document
program to further track bluefin tuna
consignments, beginning at the point of
catch and including transit through
Mediterranean farming operations,
unlike the previous statistical document
program, which only tracked
consignments through trade to the final
importer. As implemented in the
previous statistical document program,
the BCD program would continue to
track bluefin tuna consignments through
trade to the final importer. The intent of
this program expansion is to further
reduce IUU fishing, obtain better catch
and farming data, and more effectively
implement the Atlantic bluefin tuna
recovery program.

The United States implemented
several statistical document programs in
2005 (69 FR 67268, November 17, 2004).
The same rulemaking served to
consolidate the new and previously
existing statistical document programs
into one place in the regulations (50
CFR part 300 subpart M), and unify
parts of their administrative
implementation. Under the 2005
rulemaking, individuals who imported,
exported, or re-exported any of the
covered species (bluefin tuna,
swordfish, SBT, frozen bigeye tuna)
were required to obtain the HMS ITP.
Associated reporting requirements
included completion and filing of
statistical documents, re-export
certificates, and biweekly reports. Since
implementation of the unified program,
NMFS has identified a number of
adjustments that are necessary to
improve the program’s effectiveness and
enforceability. These adjustments, along
with the initial implementation of the
BCD program and several other
proposed actions in this rule, are
classified into three areas: permitting,
reporting, and regulatory structure and
clarifications.
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Permitting

Several possible adjustments in
permitting requirements under the HMS
ITP program were considered for the
proposed rule. First, the proposed rule
considers whether or not to maintain
the current requirement that the entity
responsible for obtaining the HMS ITP
is the “consignee” as indicated on U.S.
Customs and Border Protection (CBP)
entry documentation. Several
alternative entities were considered for
this responsibility, in order to clearly
and appropriately identify the entity
that would have the most consistent
access to the records necessary for
reporting. Ultimately, the “consignee”
was identified as the individual who
has the best access to necessary records;
maintaining this requirement would
also provide continuity with existing
regulations.

Second, the proposed rule would
adjust the regulations to clarify that if a
foreign entity is importing to, or
exporting from, the United States, their
U.S. resident agent or U.S. resident
corporate surety provider would be
required to obtain the HMS ITP.
Further, a resident agent or corporate
surety provider would be required to
have a U.S. tax identification number to
obtain an HMS ITP. These clarifications
are necessary to provide consistency
with CBP regulations, support
regulatory enforcement, and clarify
operational procedures for foreign
companies wishing to trade product
covered by the HMS ITP program in the
United States.

Third, the proposed rule would
synchronize ITP regulations with the
NMFS Southeast Region regulations by
requiring permit holders to submit their
application at least 30 days before the
date upon which the applicant wants
the permit to be in effect. It would also
remove the regulatory language that
requires NMFS to issue an ITP no later
than 30 days after a complete
application is received. The proposal
would provide consistency within
NMFS regulations, and give the
applicant more input over when the
permit is issued.

The fourth permitting issue addressed
in the proposed rule would require that
shark fin importers, exporters, and re-
exporters (traders) obtain an HMS ITP
for entry for consumption. Export of
shark fins drives much of the Atlantic
shark fishery and has contributed to the
overfishing of several species and
landing of prohibited species in the
Atlantic and Gulf of Mexico. Draft
Amendment 2 to the Consolidated HMS
Fishery Management Plan (FMP) (72 FR
41392, July 27, 2007) states that dealers

may receive up to $50 per pound for
shark fins (dry weight). Several shark
stock assessments were completed in
2005 and 2006 that determined that
dusky sharks (landing of which is
currently prohibited) and sandbar
sharks are overfished with overfishing
occurring, and that porbeagle sharks are
overfished (71 FR 65086, November 7,
2006). Dusky sharks (before their
landing was prohibited in 2000) and
sandbar sharks have been heavily
commercially exploited because of the
high value of their fins. Draft
Amendment 2 to the Consolidated HMS
FMP proposes management measures to
rebuild these overfished stocks and
prevent overfishing (72 FR 41392, July
27, 2007), and NMFS has previously
implemented regulations to control the
shark fishery by limiting the amount of
shark fins that can be landed relative to
the total weight of sharks landed (67 FR
6194, February 11, 2002). Once shark
fins pass beyond the first-receiver of the
shark products, it is difficult to track
compliance with the shark fishery
regulations or trace shark fins to their
eventual export. Through this proposed
rule, NMFS is proposing to identify the
individuals involved in the shark fin
trade to gain a better understanding of
shark fin commerce, as well as assist
with domestic enforcement of shark
fishery regulations. Although the shark
fin trade appears to primarily drive the
shark fisheries in the Atlantic and Gulf
of Mexico, limiting the permitting
requirement to traders of shark fins from
these areas could make it easier to
circumvent the regulations. Therefore,
NMEFS is proposing to require an ITP for
traders in shark fins from all ocean
areas.
Reporting

Three reporting issues are addressed
in the proposed rule. The first proposed
regulatory adjustment would clarify that
reports must be received by NMFS by
the 10th or 25th of each month
(depending upon the reporting period),
rather than postmarked by those dates,
and would provide for the use of FAX
for submitting HMS ITP reports. This
adjustment was proposed to clarify the
HMS ITP regulations regarding use of
faxes, and to establish consistency
within HMS regulations regarding the
use of the date NMF'S receives a
document (received-by date) rather than
postmark date, since it has also been
proposed in Draft Amendment 2 to the
Consolidated HMS FMP (72 FR 41392,
July 27, 2007). The use of a received-by
date is preferred because postmark dates
are not provided on a consistent basis.
This adjustment is also proposed in this
rule for biweekly reporting by Atlantic

Tunas Dealer Permit holders. NMFS
also considered removing the
requirement for copies or originals of
import statistical documents to be
provided within 24 hours of
consignment entry; however, the
proposed rule would maintain the
requirement to better support regulatory
enforcement and provide continuity in
the regulations.

The second issue considered for the
proposed rule includes the initial
implementation of the Atlantic BCD
program under ICCAT Recommendation
07-10. The BCD program would expand
the ICCAT bluefin tuna statistical
document program to incorporate
consignment tracking beginning with
documentation of vessel catch/harvest.
The proposed rule would initially
implement the BCD program for U.S.
Atlantic bluefin tuna commercial
fisheries, and all bluefin tuna imports,
exports and re-exports. The United
States has a sophisticated reporting
program already in place that requires
provision of commercial Atlantic
bluefin tuna landings data to NMFS
within 24 hours of landing, and
identifies each landed fish with a
unique, non-transferable tag assigned to
the permitted dealer who receives the
fish. The operational adjustments for
implementing the BCD program for U.S.
commercial fisheries and trade are
expected to be relatively small and
attainable by the international
implementation date of July 1, 2008,
which reflects the commitment under
the International Convention for the
Conservation of Atlantic Tunas.

Third, the rule would provide HMS
ITP holders that export domestically
landed bluefin tuna with the option of
reducing their reporting burden by
coordinating with the Atlantic Tunas
Dealer Permit (ATDP) holder who first
purchased the bluefin tuna (frequently
these are the same individuals). The
rule proposes to allow the HMS ITP
holder to forgo biweekly reporting of
domestically landed bluefin tuna
exports as long as all information
required for bluefin tuna exports on the
International Trade biweekly is
submitted on the biweekly report from
the ATDP holder. The purpose of this
regulatory adjustment is to clarify
reporting responsibilities and reduce
reporting burden.

Regulatory Structure and Clarifications

The first regulatory change under this
heading in the proposed rule would
adopt the new definition of “import”
included in the Magnuson-Stevens Act
as amended by the Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act of 2006 (Magnuson-
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Stevens Reauthorization Act), Pub. L.
109—479 (2007). This new definition
could be interpreted more broadly than
the current definition included in the
HMS ITP regulations at 50 CFR part 300
subpart M, and could result in an
unintended interpretation of the HMS
ITP regulations to require statistical
documentation for products moving
between the United States and its
insular possessions with separate
customs territories. Therefore, the
proposed rule clarifies the new
definition to ensure that the intent of
the HMS ITP program to exclude
products imported between the U.S. and
insular possessions from this proposed
rule’s permitting and reporting
requirements. The other alternatives
would not adopt the definition included
in the statute, or would adopt the
definition without the additional
clarification.

Second under this category, the
proposed rule addresses verification of
the identity of foreign officials who
validated statistical documents. ICCAT
has established a password-protected
website that identifies officials
authorized to validate statistical
documents. NMFS considered using this
website to ensure that imports under the
HMS ITP program were properly
validated, including requiring importers
to verify the applicable information
included on the website. However, that
alternative would compromise the
privacy of the website by requiring
release of the password to HMS ITP
holders, and would increase the
reporting burden on U.S. importers.
Therefore, for this issue the proposed
rule would not require any regulatory
adjustments at this time, and
multilateral discussions at ICCAT
would be pursued to establish a
consistent international approach for
determining the validity of statistical
document validation, including the
possibility of allowing importer access
to the ICCAT password-protected
website.

Third, the rule proposes that NMFS
codify the new Harmonized Tariff
Schedule (HTS) codes implemented by
the U.S. International Trade
Commission (ITC) in Publication 3898,
published in December 2006 and made
effective by Presidential Proclamation
80-97 (72 FR 453, January 4, 2007) in
February 2007. Since all products
entering or exiting the United States
must be identified by an HTS code,
NMEFS uses these codes to clearly
identify the product to which trade
related regulatory text applies. The rule
proposes to update NMFS regulatory
text at 50 CFR 300.184 with the new
HTS codes for swordfish products

adopted by the ITC. NMFS also
considered adopting a higher
hierarchical level of HTS coding to
minimize the potential for future
regulatory adjustments, but selected the
more consistent and clear method for
product identification for inclusion in
the proposed rule.

Fourth, the proposed rule would
clarify that all individuals who
participate in activities that require an
HMS ITP must abide by the reporting
requirements, regardless of whether or
not the individuals in fact obtain the
HMS ITP, as required.

Authorities

The Atlantic Tunas Convention Act
(ATCA) of 1975 (16 U.S.C. 971 et seq.)
authorizes the promulgation of
regulations as may be necessary and
appropriate to implement ICCAT
recommendations. The Tuna
Conventions Act of 1950 (TCA) (16
U.S.C. 951 et seq.) authorizes
rulemaking to carry out IATTC
recommendations. NMFS manages the
Atlantic swordfish and tuna fisheries in
accordance with the Consolidated HMS
FMP (71 FR 58058, October 2, 2006).
Regulations implementing the
Consolidated HMS FMP at 50 CFR part
635 were promulgated under the
authorities of the Magnuson-Stevens Act
(16 U.S.C. 1801 et seq.) and ATCA.
Regulations implementing international
trade provisions for HMS at 50 CFR part
300 subpart M were promulgated under
the authorities of the Magnuson-Stevens
Act, ATCA, and the TCA.

NMFS manages swordfish and tuna in
the Pacific Ocean under the Western
Pacific Pelagics Fishery Management
Plan that was prepared by the Western
Pacific Fishery Management Council.
Regulations implementing that plan, at
50 CFR parts 300 and 660, were
promulgated under the authorities of the
ATCA, TCA and the Magnuson-Stevens
Act, respectively. An FMP for U.S. West
Coast HMS was developed by the
Pacific Fishery Management Council (69
FR 18444, April 7, 2004). Other
authorities relevant to Pacific
management include the South Pacific
Tuna Act of 1988 (16 U.S.C. 973 et seq.),
the High Seas Fishing Compliance Act
(16 U.S.C. 5501 et seq.), the U.S.-Canada
Albacore Treaty, and the Western and
Central Pacific Fisheries Convention
Implementation Act (Public Law 109-
479).

Customs requirements pertaining to
the import and export of product
harvested by national and international
swordfish and tuna fisheries include
those under 19 U.S.C. 1 et seq. and CBP
regulations, under title 19 of the CFR.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator (AA) has
determined that this proposed rule is
consistent with the Consolidated HMS
FMP, other provisions of the Magnuson-
Stevens Act, the ATCA, the TCA, and
other applicable law, subject to further
consideration after public comment.
The AA has preliminarily determined
that this proposed rule is necessary to
implement the recommendations of
ICCAT and IATTC, and is necessary for
the management of bluefin tuna, bigeye
tuna, swordfish, and sharks.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impacts
this proposed rule would have, if
adopted, on small entities. A
description of the action, why it is being
considered, and the legal basis for this
action are contained at the beginning of
the preamble and the SUMMARY
section of the preamble. A summary of
the economic analysis follows. A copy
of this analysis is available from NMFS
(see ADDRESSES).

The proposed programs could affect
approximately 406 ATDP holders, 230
HMS ITP holders, and approximately
100 individuals who participate in
international trade of shark fins, all of
which are considered small entities.
According to the RFA, a wholesale fish
business is defined as a small entity if
it employs 100 or fewer. Impacts to
these entities could occur in two areas
- permitting and reporting. NMFS
expects only minor negative economic
impacts from the proposed rule because
the proposed measures only involve
adjusting the permitting and reporting
requirements. A description of the
alternatives, associated requirements,
and estimated costs follows.

The issues addressed by the proposed
rule are subdivided into three
categories: “permitting,” “reporting”
and “regulatory structure and
clarification.” Only two of the issues
under the category of “permitting”
include alternatives that could have
economic impacts. For the issue of
identification of the entity responsible
for obtaining the HMS ITP in importing
situations, and thus for fulfilling
subsequent reporting requirements, the
“No Action” alternative is included in
the proposed rule. This would continue
to require the consignee as indicated in
CBP import documentation to be the
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responsible party. The annual costs
associated with this alternative are the
costs associated with permitting
(including the cost of the permit,
mailing costs and time for filling out the
application — estimated at $26.75 per
applicant) and the cost of reporting
(including filling out and submitting the
report forms — estimated at $102 per
dealer for biweekly reports and $94 per
dealer for trade tracking documentation,
for a total of $196 per dealer).
Alternative Two would require that the
consignee on the bill of lading obtain an
HMS ITP in addition to the consignee
on CBP entry documentation. The
overall negative economic impact for
this alternative would increase based on
the number of consignees identified on
import bills of lading that differ from
consignees on CBP documentation.
NMFS estimates the cost of this
alternative to be twice that of the “No
Action” Alternative included in the
proposed rule, assuming that there is
one additional permit holder for each
current permit holder. Costs per dealer
would be the same as for the “No
Action” Alternative included in the
proposed rule. For Alternative Three,
which would require the importer of
record to obtain the HMS ITP, economic
impacts are estimated to be
approximately the same as the “No
Action” Alternative included in the
proposed rule, using the assumption
that there would be approximately the
same number of importers of record
identified on CBP entry documentation
as consignees for consignments of
products addressed under HMS ITP
regulations.

The second permitting issue with
alternatives that could have economic
impacts is shark fin trader permitting.
The proposed rule would require that
shark fin traders obtain an HMS ITP.
NMEFS anticipates that approximately
100 entities are expected to require the
HMS ITP for shark fin trading. Since
there would be no reporting
requirements associated with this
permit, the only costs are for obtaining
the permit ($26.75 per dealer). The other
alternative considered for this issue was
the “No Action” Alternative. The
permitting ($26.75) and reporting ($196)
related costs of this alternative would
apply for each current ITP holder.

The second category of issues
addressed in the proposed rule is under
the heading of “Reporting.” None of the
alternatives for these issues would
change the number of entities required
to obtain an HMS ITP, so there would
be no permitting related costs for any of
these issues.

The first issue under the category of
“Reporting” that has reporting-

associated economic impacts includes
alternatives that would adjust reporting
requirements for when and how report
submission would be required.
Alternative One is the “No Action”
alternative, and would not change any
reporting regulations or associated
annual costs, which are estimated at
$196 per dealer. Alternative Two would
rescind the requirement for copies of
import statistical documents to be faxed
to NMFS within 24 hours of receipt by
an importer. This alternative would
provide a slightly positive economic
benefit in the form of a slightly reduced
time burden for import reporting.
Dealers would still be required to fill
out and mail import statistical
documents twice per month. The
Preferred (third) Alternative would
adjust HMS ITP and ATDP reporting
regulations to use a “received-by”’ date
rather than a postmark date for
determining dealer compliance with
required report submittal schedules.
The ITP regulations would also be
clarified to indicate when use of a fax
machine would be an acceptable
method for submitting a report. This
alternative is expected to have no
economic consequences, since it would
not impact reporting frequency.

The second reporting-related issue
considers alternatives to initially
implement ICCAT Recommendation 07—
10 and the new BCD program. The
proposed rule (Preferred Alternative)
would implement preliminarily the
program for commercial U.S. Atlantic
bluefin tuna fisheries and bluefin tuna
imports, exports and re-exports as part
of a program that will apply to all
ICCAT member nations. The BCD
program would require the use of new
forms with fields similar to the ICCAT
bluefin tuna statistical document that
was in place before the BCD program
was implemented. The change in
reporting burden would only affect
HMS ITP holders that re-export
untagged bluefin tuna. When re-
exporting an untagged bluefin tuna, the
HMS ITP holder would be required to
send a copy of the re-export certificate
to the ICCAT Secretariat and importing
nation within five working days via
addresses and information provided by
NMEFS. The costs per transaction could
range from zero for electronic
transmission of the documents, to
approximately $100 for mailing, for an
average of $50 per transaction. In 2006,
17 consignments would have been
subject to this additional cost. In
addition, a time burden of .25 hours per
consignment would have resulted in an
additional 4.25 aggregate hours for a
total annual cost of $64, or $3.75 per

transaction. There would be no
additional costs for the No Action
alternative, with current annual average
costs for statistical document program
reporting at $196 per dealer.

The last issue under this category
addresses reporting of Atlantic bluefin
tuna exports. The Preferred Alternative
would provide a positive economic
impact, reducing the current reporting
burden for individuals who hold both
an ATDP and HMS ITP by clarifying
that bluefin tuna exports would only
need to be reported on one biweekly
report. This action could positively
affect the 64 individuals who
concurrently hold an ATDP and HMS
ITP and could save an estimated $51 per
dealer per year. In addition, this
alternative could reduce the reporting
burden for HMS ITP holders who
purchase bluefin tuna from an ATDP
holder, with an estimated savings
similar to those for individuals holding
both permits. Alternative One, the “No
Action” alternative, would continue to
require reporting for both permits, and
is estimated to cost each impacted
dealer approximately $102 per year.
Alternative Two would require that
operational procedures were adjusted to
mirror the current regulations. The
economic impact of Alternative Two
would be the same as that estimated for
the “No Action” alternative.

The last category of issues addressed
in the proposed rule is “Regulatory
Structure and Clarification,” and
includes two issues that could have
economic consequences. The first issue
is the implementation of the new
definition of “import” included in the
Magnuson-Stevens Act as amended by
the Magnuson-Stevens Reauthorization
Act. Both the “No Action” Alternative
and the Preferred Alternative would
have the same economic consequences,
which would be the permitting and
reporting costs associated with the
current HMS ITP program, averaged at
$222.75 per dealer per year. The second
alternative would adopt the Magnuson-
Stevens Act definition of “import,”
without distinguishing that
consignments between the United States
and its insular possessions with
separate customs territories would be
considered domestic interactions, as
intended by RFMO consignment
programs. If such consignments did
require permitting and reporting under
the HMS ITP program, negative
economic consequences would occur
which are currently unknown but, based
in part on the amount of product and
number of participating dealers, are
expected to be minor in nature. For
example, an average of four
consignments from Guam to ports under
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U.S. Customs authority have occurred
each year from 2002 through 2007. The
estimated annual impact per dealer
(approximately four dealers) would be
$223.

The last issue considered in this
proposed rule that could have economic
impacts addresses the verification of
foreign validating officials for imports.
The proposed rule includes no
regulatory changes for this issue. Under
the Preferred Alternative, NMFS would
pursue further international
coordination on this issue, and there
would be no economic related
consequences. Likewise, the “No
Action” Alternative would not have
economic consequences since it does
not require any current or additional
action. Alternative Two could have
considerable negative economic
consequences since it would require
that importers check the password-
protected ICCAT website to determine
whether validating officials are
authorized government representatives.
This alternative would require computer
hardware and software with Internet
access.

Fishermen, fish dealer permit holders,
and fishery managers involved in these
fisheries must comply with a number of
international agreements, domestic
laws, regulations and FMPs. These
include, but are not limited to, the
International Convention for the
Conservation of Atlantic Tunas, the
Magnuson-Stevens Act, the Atlantic
Tunas Convention Act, the High Seas
Fishing Compliance Act, the Marine
Mammal Protection Act, the Endangered
Species Act, the National
Environmental Policy Act, the
Paperwork Reduction Act, and the
Coastal Zone Management Act. NMFS
strives to ensure consistency among the
regulations with Fishery Management
Councils and other relevant agencies.
NMFS does not believe that the
proposed alternatives would conflict
with any relevant regulations, federal or
other.

One of the requirements of an IRFA is
to describe any alternatives to the
proposed rule which accomplish the
stated objectives and which minimize
any significant economic impacts.
Economic impacts are discussed above
and below. Additionally, the RFA
Section 603(c)(1)-(4)) lists four
categories of options which should be
discussed. These categories are: (1)
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2)
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule

for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

Under the first and fourth categories
listed above, NMFS considers all dealers
to be “small entities.” Thus, in order to
meet the objectives of this proposed rule
and address management concerns,
NMFS cannot exempt small entities or
change the reporting requirements for
small entities.

Category Two includes options for
clarifying, simplifying, and
consolidating compliance and reporting
requirements for small entities. Many of
the measures proposed in this rule
satisfy the goal of Category Two by
simplifying or clarifying the existing
dealer permitting or reporting structure
in several instances, and by seeking
further international clarity for several
issues that cannot be implemented
under the current program. Specifically,
the proposed rule would clarify who is
the entity responsible for obtaining the
HMS ITP in cases involving foreign
importers and would synchronize
requirements between HMS ITPs and
NMFS regional permits. Although
alternatives are considered for
modifying the entity responsible for
obtaining a permit based on CBP entry
documentation, the proposed rule does
not modify the current regulations,
which is in effect the simplest of the
alternatives considered.

The proposed rule would reduce and
simplify reporting requirements so that
reporting may be combined in certain
instances when an individual holds
both the HMS ITP and the ATDP, which
have similar reporting requirements. A
dealer holding one of these permits can
also coordinate with a dealer who
handles the same individual bluefin
tuna but holds the other corresponding
permit. The proposed rule would also
clarify the use of faxes for report
submission and would further
consistency with other HMS regulations
by establishing the “‘received by” date
as the date used for compliance
determinations. There would be some
increase in reporting burden and cost
because of the requirement for
international communication of
consignment documents directly to the
ICCAT secretariat and importing
nation’s government agency, however
costs should be minimized since
affected businesses are encouraged to
submit the required documentation
electronically.

The proposed rule also directly
addresses issues of regulatory structure
and clarification. The proposed rule
would update certain HTS codes which
would serve in part to clarify reporting.

The proposed rule would also adopt the
Magnuson-Stevens Act definition of
import, with a clarifying caveat that
consignments of affected product
between insular possessions and the
United States are not considered
imports. Finally, the proposed rule
would clarify that the regulatory
requirements in 50 CFR part 300 subpart
M would apply to all entities engaging
in covered activities, rather than just
those who obtain the required permit.
Alternatives for verification of
validating authorities are also
considered, but because of technical
difficulties, no action requiring
verification of validation is included in
the proposed rule.

The third category identified in the
RFA, “use of performance rather than
design standards,” is not applicable,
since ICCAT has very specific
requirements for implementation of the
trade tracking programs addressed in
this action. Although the shark fin trade
is not currently covered by an ICCAT
recommendation, in order to address
category two and maintain a simple
structure for HMS trade permits, shark
fin traders would be required to obtain
an HMS ITP under the proposed rule.

This proposed rule contains revisions
to collection-of-information
requirements previously approved by
OMB under the HMS Permitting Family
of Forms (0648—0327) and the HMS
Dealer Reporting Family of Forms
(0648—-0040). The revisions are subject
to review and approval by OMB under
the Paperwork Reduction Act, and have
been submitted to OMB for approval. In
the HMS Permitting Family of Forms,
the instrument being revised is the
application for the HMS ITP for Atlantic
coast dealers that import, export, or re-
export bluefin tuna, southern bluefin
tuna, frozen bigeye tuna, and swordfish,
the public reporting burden for which is
estimated at 0.08 hours (5 minutes) per
response. In the HMS Dealer Reporting
Family of Forms, the instruments being
revised are the bluefin tuna statistical
document and re-export certificate, the
public reporting burden for which is
estimated at .08 hours (5 minutes) per
form. The statistical document will be
replaced by a catch document with an
equivalent reporting burden. The
reporting burden for re-exports of
untagged bluefin tuna is estimated to be
an additional .25 hours (15 minutes) per
form. These estimates include the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding:
whether each of these proposed
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information collections is necessary for
the proper performance of the functions
of the agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS at the
ADDRESSES above, and e-mail to

David _Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

Public Hearings

Public hearings will be held as
follows:

1. April 23, 2008, 10 a.m. to 12 p.m.,
NMFS Southwest Regional Office, Santa
Rosa Field Office, 777 Sonoma Avenue,
Santa Rosa, CA 95404.

2. April 24, 2008, 10 a.m. to 12 p.m.,
NMFS Southwest Regional Office, 501
West Ocean Blvd., Suite 4200, Long
Beach, CA 90802.

3. April 25, 2008, 2 p.m. to 4 p.m.,
NMFS Northeast Regional Office, One
Blackburn Drive, Gloucester, MA 01930.

4. April 28, 2008, 2 p.m. to 4 p.m.,
Embassy Suites Hotel, 3974 Northwest
South River Drive, Miami, FL 33142.

5. April 29, 2008, 2 p.m. to 4 p.m.,
NMEFS, Southeast Fisheries Science
Center, 3500 Delwood Beach Road,
Panama City, FL 32408.

The hearing locations are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Dianne Stephan at
(978) 281-9260, at least 7 business days
prior to the meeting.

List of Subjects
50 CFR Part 300

Administrative practice and
procedure, Exports, Fish, Fisheries,

Fishing, Imports, Reporting and
recordkeeping requirements, Treaties.

50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Imports, Reporting and recordkeeping
requirements, Treaties.

Dated: March 31, 2008.
James W. Balsiger
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set out in the preamble,
50 CFR part 300 subpart M and part 635
are proposed to be amended as follows:

CHAPTER Il

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Subpart M—International Trade
Documentation and Tracking
Programs for Highly Migratory Species

1. The authority citation for subpart M
of part 300 continues to read as follows:

Authority: 16 U.S.C. 951-961 and 971 et
seq.; 16 U.S.C. 1801 et seq.

2.In §300.181, the definitions for
“Fish or fish products regulated under
this subpart”, “Import”, and “Tag” are
revised, and the definitions of “BCD”,
“BCD tag”, “‘Consignment document”,
“Consignment documentation
programs”, and ““Shark fin” are added
in alphabetical order to read as follows:

§300.181 Definitions.

* * * * *

BCD tag means a numbered tag
affixed to a bluefin tuna issued by any
country in conjunction with a catch
statistics information program and
recorded on a (BCD).

* * * * *

Bluefin Tuna Catch Document (BCD)
means an ICCAT bluefin tuna catch

document.
* * * * *

Consignment document means either
an ICCAT Atlantic BCD or a catch
document issued by a nation to comply
with the ICCAT BCD program; or an
ICCAT, IATTC, IOTC, or CCSBT
statistical document or a statistical
document issued by a nation to comply
with such statistical document
programs.

Consignment documentation
programs means the ICCAT, IOTC,
IATTC or CCSBT catch document or

statistical document programs.
* * * * *

Fish or fish products regulated under
this subpart means bluefin tuna, frozen
bigeye tuna, southern bluefin tuna and
swordfish and all such products of these
species, except parts other than meat
(e.g., heads, eyes, roe, guts, and tails),
and shark fins.

* * * * *

Import means to land on, bring into,
or introduce into, or attempt to land on,
bring into, or introduce into, any place
subject to the jurisdiction of the United
States, whether or not such landing,

bringing or introduction constitutes an
importation within the meaning of the
customs laws of the United States.
Import, for purposes of this subpart,
does not include any activity described
in the previous sentence with respect to
fish caught in the exclusive economic
zone or by a vessel of the United States.
For purposes of this subpart, goods
brought into the United States from a
U.S. insular possession, or vice—versa,
are not considered imports.

* * * * *

Shark fin, for purposes of this
subpart, means any fin removed from a
shark, which is an animal of the
Linnaean taxonomic superorder
Selachimorpha, subclass
Elasmobranchii, class Chondrichthyes.
* * * * *

Statistical document means an
ICCAT, IATTC, IOTC, or CCSBT
statistical document, or a statistical
document issued by a nation to comply
with such statistical document
programs.

Statistical document program means
either the ICCAT, IOTC, IATTC or
CCSBT statistical document program.

* * * * *

Tag means either a dealer tag or a
BCD tag.

* * * * *

3. In § 300.182, paragraphs (a), (b) and
(c) are revised to read as follows:

§300.182 HMS international trade permit.

(a) General. An importer, entering for
consumption fish or fish products
regulated under this subpart from any
ocean area into the United States, or an
exporter exporting or re—exporting such
product, must possess a valid trade
permit issued under this section.
Importation of fish or fish products
regulated under this subpart by
nonresident corporations is restricted to
those entities authorized under 19 CFR
141.18. A resident agent or resident
corporate surety provider, as specified
under 19 CFR 141.18, must possess a
valid trade permit when acting on
behalf of a nonresident corporation
when entering for consumption,
exporting, or re—exporting fish or fish
products regulated under this subpart
from any ocean area.

(b) Application. A person must apply
for a permit in writing on an appropriate
form obtained from NMFS. The
application must be completed, signed
by the applicant, and submitted with
required supporting documents, at least
30 days before the date on which the
applicant wants to have the permit
made effective. Application forms and
instructions for their completion are
available from NMFS.
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(c) Issuance. NMFS will notify the
applicant of any deficiency in the
application, including failure to provide
information or reports required under
this subpart. If the applicant fails to
correct the deficiency within 30 days
following the date of notification, the
application will be considered
abandoned.

* * * * *

4. Section 300.183 is revised to read

as follows:

§300.183 Permit holder reporting and
recordkeeping requirements.

(a) Biweekly reports. Any person
required to obtain a trade permit under
§ 300.182 must submit to NMFS, on
forms supplied by NMFS, a biweekly
report of entries for consumption,
exports and re-exports of fish and fish
products regulated under this subpart

except shark fins.
(1) The report required to be

submitted under this paragraph (a) must
be received within 10 days after the end
of each biweekly reporting period in
which fish or fish products regulated
under this subpart except shark fins
were entered for consumption,
exported, or re-exported. The bi-weekly
reporting periods are the first day to the
15th day of each month, and the 16t day

to the last day of each month.
(2) Each report must specify

accurately and completely the requested
information for each consignment of
fish or fish products regulated under
this subpart, except shark fins, that is
entered for consumption, exported, or

re-exported.
(3) A biweekly report is not required

for export consignments of bluefin tuna
when the information required on the
biweekly report has been previously
supplied on a biweekly report submitted
under § 635.5(b)(2)(i)(B) of this title,
provided the person required to obtain

a trade permit under § 300.182 retains,
at his/her principal place of business for
a period of 2 years from the date on
which each report was submitted to
NMFS, a copy of the biweekly report
which includes the required
information and is submitted under
§635.5(b)(2)(i)(B) of this title.

(b) Recordkeeping. Any person
required to obtain a trade permit under
§ 300.182 must retain, at his/her
principal place of business, a copy of
each biweekly report and all supporting
records for a period of 2 years from the
date on which each report was
submitted to NMFS.

(c) Other requirements and
recordkeeping requirements. Any
person required to obtain a trade permit
under § 300.182 is also subject to the
reporting and recordkeeping
requirements identified in § 300.185.

(d) Inspection. Any person authorized
to carry out the enforcement activities
under the regulations in this subpart
(authorized person) has the authority,
without warrant or other process, to
inspect, at any reasonable time: fish or
fish products regulated under this
subpart, biweekly reports, statistical
documents, catch documents, re-export
certificates, relevant sales receipts,
import and export documentation, or
other records or reports made, retained,
or submitted pursuant to this subpart. A
permit holder must allow NMFS or an
authorized person to inspect and copy,
for any fish or fish products regulated
under this subpart, any import and
export documentation and any reports
required under this subpart, and the
records, in any form, on which the
completed reports are based, wherever
they exist. Any agent of a person issued
a trade permit under this part, or anyone
responsible for importing, exporting,
storing, packing, or selling fish or fish
products regulated under this subpart,
shall be subject to the inspection
provisions of this section.

(e) Applicability of reporting and
recordkeeping requirements. Reporting
and recordkeeping requirements in this
subpart apply to any person engaging in
activities that require a trade permit, as
set forth in § 300.182(a), regardless of
whether a trade permit has been issued
to that person.

5. In § 300.184, the section heading,
introductory text, and paragraphs (a)(1)
introductory text, (b)(1) introductory
text, (c)(1) introductory text, and (d)(1)
are revised and paragraph (e) is added
to read as follows:

§300.184 Species subject to permitting,
documentation, reporting, and
recordkeeping requirements.

The following fish or fish products are
subject to the requirements of this
subpart, regardless of ocean area of
catch.

(El] * % %

(1) The requirements of this subpart
apply to bluefin tuna products
including those identified by the
following subheading numbers from the
Harmonized Tariff Schedule of the
United States (HTS):

* * * * *

(b) * k%

(1) The requirements of this subpart
apply to southern bluefin tuna products
including those identified by the
following subheading numbers from the
HTS:

* * * * *

(C] * % %

(1) The requirements of this subpart
apply to frozen bigeye tuna products
including those identified by the

following subheading numbers from the
HTS:

* * * * *

(d) * * =

(1) The requirements of this subpart
apply to swordfish products including
those identified by the following
subheading numbers from the HTS:

(i) Fresh or chilled swordfish, steaks
(No. 0302.67.00.10).

(ii) Fresh or chilled swordfish (No.
0302.67.00.90), excluding fish fillets,
steaks, and other fish meat of HTS
heading 0304.

(iii) Frozen swordfish, steaks (No.
0303.61.00.10).

(iv) Frozen swordfish (No.
0303.61.00.90), excluding fillets, steaks
and other fish meat of HTS heading
0304.

(v) Fresh, or chilled swordfish, fillets
and other fish meat (No. 0304.11.00.00).

(vi) Frozen swordfish, fillets (No.
0304.21.00.00).

(vii) Swordfish in bulk or in
immediate containers weighing with
their contents over 6.8 kg each (No.
0304.91.10.00).

(viii) Swordfish, other (No.
0304.91.90.00).

* * * * *

(e) Shark fin. The permitting
requirements of this subpart apply to
shark fin products including those
identified by the following subheading
number from HTS: No. 0305.59.20.00.

6. In § 300.185:

A. The section heading and
paragraphs (a)(1), (a)(2(i) through (iv),
(a)(3), (b)(1), (b)(2), (b)(3), (c)(1), (c)(2)(i),
(c)(2)(ii), (c)(3) and (d) are revised.

B. Paragraph (e) is redesignated as
paragraph (f).

C. New paragraphs (a)(2)(v) through
(a)(2)(ix) and (e) are added.

The revisions and additions read as
follows:

§300.185 Documentation, reporting and
recordkeeping requirements for
consignment documents and re-export
certificates.

(a) * % %

(1) Applicability of requirements. The
documentation requirements in
paragraph (a)(2) of this section apply to
all imports of fish or fish products
regulated under this subpart, into the
Customs territory of the United States,
except shark fins, or except when
entered as a product of an American
fishery landed overseas (HTS heading
9815). For insular possessions with
customs territories separate from the
Customs territory of the United States,
documentation requirements in
paragraph (a)(2) of this section apply
only to entries for consumption. The
reporting requirements of paragraph
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(a)(3) of this section do not apply to fish
products destined from one foreign
country to another which transit the
United States or a U.S. insular
possession and are designated as an
entry type other than entry for

consumption as defined in § 300.181.
2 * % %

(i) All fish or fish products except for
shark fins, regulated under this subpart,
imported into the Customs territory of
the United States or entered for
consumption into a separate customs
territory of a U.S. insular possession,
must, at the time of presenting entry
documentation for clearance by customs
authorities (e.g., CBP Forms 7533 or
3461 or other documentation required
by the port director) be accompanied by
an original, completed, approved,
validated, species-specific consignment
document.

(ii) Imports of bluefin tuna which
were re-exported from another nation,
must also be accompanied by an
original, completed, approved,
validated, species-specific re-export
certificate.

(iii) Imports of fish or fish products
regulated under this subpart, other than
shark fins, that were previously re-
exported and were subdivided or
consolidated with another consignment
before re-export, must also be
accompanied by an original, completed,
approved, validated, species-specific re-
export certificate.

(iv) All other imports of fish or fish
products regulated under this subpart,
except shark fins, that have been
previously re-exported from another
nation, should have the intermediate
importers certification of the original
statistical document completed.

(v) Consignment documents must be
validated as specified in § 300.187 by a
responsible government official of the
flag country whose vessel caught the
fish (regardless of where the fish are
first landed). Re-export certificates must
be validated by a responsible
government official of the re-exporting
country.

(vi) A permit holder may not accept
an import without the completed
consignment document or re-export
certificate as described in paragraphs
(a)(2)(i) through (a)(2)(v) of this section.

(vii) For fish or fish products except
shark fins regulated under this subpart
that are entered for consumption, the
permit holder must provide on the
original consignment document that
accompanied the consignment the
correct information and importer’s
certification specified in § 300.186, and
must note on the top of the consignment
document the entry number assigned at
the time of filing an entry summary

(e.g., CBP Form 7501 or electronic
equivalent) with customs authorities.

(viii) Bluefin tuna, imported into the
Customs territory of the United States or
entered for consumption into the
separate customs territory of a U.S.
insular possession, from a country
requiring a BCD tag on all such bluefin
tuna available for sale, must be
accompanied by the appropriate BCD
tag issued by that country, and said BCD
tag must remain on any bluefin tuna
until it reaches its final destination. If
the final import destination is the
United States, which includes U.S.
insular possessions, the BCD tag must
remain on the bluefin tuna until it is cut
into portions. If the bluefin tuna
portions are subsequently packaged for
domestic commercial use or re-export,
the BCD tag number and the issuing
country must be written legibly and
indelibly on the outside of the package.

(ix) Customs forms can be obtained by
contacting the local CBP port office;
contact information is available at
www.cbp.gov. For a U.S. insular
possession, contact the local customs
office for any forms required for entry.

(3) Reporting requirements. For fish or
fish products regulated under this
subpart, except shark fins, that are
entered for consumption and whose
final destination is within the United
States, which includes U.S. insular
possessions, a permit holder must
submit to NMFS the original
consignment document that
accompanied the fish product as
completed under paragraph (a)(2) of this
section, to be received by NMFS along
with the biweekly report as required
under § 300.183(a). A copy of the
original completed consignment
document must be submitted by said
permit holder, to be received by NMFS,
at an address designated by NMFS,
within 24 hours of the time the fish
product was entered for consumption
into the Customs territory of the United
States, or the separate customs territory
of a U.S. insular possession.

(b) * * *

(1) Applicability of requirements. The
documentation and reporting
requirements of this paragraph (b) apply
to exports of fish or fish products
regulated under this subpart, except
shark fins, that were harvested by U.S.
vessels and first landed in the United
States, or harvested by vessels of a U.S.
insular possession and first landed in
that possession. This paragraph (b) also
applies to products of American
fisheries landed overseas.

(2) Documentation requirements. A
permit holder must complete an
original, approved, numbered, species-
specific consignment document issued

to that permit holder by NMFS for each
export referenced under paragraph (b)(1)
of this section. Such an individually
numbered document is not transferable
and may be used only once by the
permit holder to which it was issued to
report on a specific export consignment.
A permit holder must provide on the
consignment document the correct
information and exporter certification.
The consignment document must be
validated, as specified in § 300.187, by
NMEFS, or another official authorized by
NMEFS. A list of such officials may be
obtained by contacting NMFS. A permit
holder requesting U.S. validation for
exports should notify NMFS as soon as
possible after arrival of the vessel to
avoid delays in inspection and
validation of the export consignment.
(3) Reporting requirements. A permit
holder must ensure that the original,
approved, consignment document as
completed under paragraph (b)(2) of this
section accompanies the export of such
products to their export destination. A
copy of the consignment document
must be received by NMFS, at an
address designated by NMFS, within 24
hours of the time the fish product was
exported from the United States or a

U.S. insular possession.
C * % %

(1) Applicability of requirements. The
documentation and reporting
requirements of this paragraph (c) apply
to exports of fish or fish products
regulated under this subpart, except
shark fins, that were previously entered
for consumption into the Customs
territory of the United States or the
separate customs territory of a U.S.
insular possession, through filing the
documentation specified in paragraph
(a) of this section. The requirements of
this paragraph (c) do not apply to fish
or fish products destined from one
foreign country to another which transit
the United States or a U.S. insular
possession and which are designated as
an entry type other than entry for

consumption as defined in § 300.181.
2 * % %

(i) If a permit holder re-exports a
consignment of bluefin tuna, or
subdivides or consolidates a
consignment of fish or fish products
regulated under this subpart, other than
shark fins, that was previously entered
for consumption as described in
paragraph (c)(1) of this section, the
permit holder must complete an
original, approved, individually
numbered, species-specific re-export
certificate issued to that permit holder
by NMFS for each such re-export
consignment. Such an individually
numbered document is not transferable
and may be used only once by the
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permit holder to which it was issued to
report on a specific re-export
consignment. A permit holder must
provide on the re-export certificate the
correct information and re-exporter
certification. The permit holder must
also attach the original consignment
document that accompanied the import
consignment or a copy of that
document, and must note on the top of
both the consignment documents and
the re-export certificates the entry
number assigned by CBP authorities at
the time of filing the entry summary.
(ii) If a consignment of fish or fish
products regulated under this subpart,
except bluefin tuna or shark fins, that
was previously entered for consumption
as described in paragraph (c)(1) of this
section is not subdivided into sub-
consignments or consolidated, for each
re-export consignment, a permit holder
must complete the intermediate
importer’s certification on the original
statistical document and note the entry
number on the top of the statistical
document. Such re-exports do not need
a re-export certificate and the re-export

does not require validation.
* * * * *

(3) Reporting requirements. For each
re-export, a permit holder must submit
the original of the completed re-export
certificate (if applicable) and the
original or a copy of the original
consignment document completed as
specified under paragraph (c)(2) of this
section, to accompany the consignment
of such products to their re-export
destination. A copy of the completed
consignment document and re-export
certificate (if applicable) must be
submitted to NMFS, at an address
designated by NMFS, and received by
NMFS within 24 hours of the time the
consignment was re-exported from the
United States. Within five days of re-
export of untagged Atlantic bluefin
tuna, the permit holder must email, fax,
or mail a copy of the completed
consignment document and re-export
certificate to the ICCAT Secretariat and
the importing nation, at addresses
designated by NMFS.

(d) Document completion. To be
deemed complete, a consignment
document or re-export certificate must
be filled out according to the
corresponding instructions for each
document with all requested
information provided.

(e) Recordkeeping. A permit holder
must retain at his or her principal place
of business, a copy of each consignment
document and re-export certificate
required to be submitted to NMFS
pursuant to this section, and supporting
records for a period of 2 years from the

date on which it was submitted to
NMFS.

7.In § 300.186 the section heading
and paragraphs (a) and (b) are revised
and paragraphs (c) through (h) are
removed to read as follows:

§300.186 Completed and approved
documents.

(a) NMFS-approved consignment
documents and re-export certificates. A
NMFS-approved consignment document
or re-export certificate may be obtained
from NMFS to accompany exports of
fish or fish products regulated under
this subpart from the Customs territory
of the United States or the separate
customs territory of a U.S. insular
possession.

(b) Nationally approved forms from
other countries. A nationally approved
form from another country may be used
for exports to the United States if that
document strictly conforms to the
information requirements and format of
the applicable RFMO documents. An
approved consignment document or re-
export certificate for use in countries
without a nationally approved form to
accompany consignments to the United
States may be obtained from the
following websites, as appropriate:
www.iccat.org, www.iattc.org,
www.ccsbt.org, or www.iotc.org.

* * * * *

8. In § 300.187, paragraphs (a), (b),
and (d) through (f) are revised to read as
follows:

§300.187 Validation requirements.

(a) Imports. The approved
consignment document accompanying
any import of any fish or fish product
regulated under this subpart must be
validated by a government official from
the issuing country, unless NMFS
waives this requirement pursuant to an
applicable RFMO recommendation.
NMFS will furnish a list of countries for
which government validation
requirements are waived to the
appropriate customs officials. Such list
will indicate the circumstances of
exemption for each issuing country and
the non-government institutions, if any,
accredited to validate statistical
documents and re-export certificates for
that country.

(b) Exports. The approved
consignment document accompanying
any export of fish or fish products
regulated under this subpart must be
validated, except pursuant to a waiver
described in paragraph (d) of this
section. Validation must be made by
NMEF'S or another official authorized by
NMFS.

* * * * *

(d) Validation waiver. Any waiver of
government validation will be
consistent with applicable RFMO
recommendations concerning validation
of consignment documents and re-
export certificates. If authorized, such
waiver of government validation may
include exemptions from government
validation for Pacific bluefin tuna with
individual BCD tags affixed pursuant to
paragraph (f) of this section or for
Atlantic bluefin tuna with tags affixed
pursuant to § 635.5(b) of this title.
Waivers will be specified on
consignment documents and re-export
certificates or accompanying
instructions, or in a letter to permit
holders from NMFS.

(e) Authorization for non-NMFS
validation. An official from an
organization or government agency
seeking authorization to validate
consignment documents or re-export
certificates accompanying exports or re-
exports from the United States, which
includes U.S. commonwealths,
territories, and possessions, must apply
in writing, to NMFS, at an address
designated by NMFS for such
authorization. The application must
indicate the procedures to be used for
verification of information to be
validated; list the names, addresses, and
telephone/fax numbers of individuals to
perform validation; procedures to be
used to notify NMFS of validations; and
an example of the stamp or seal to be
applied to the consignment document or
re-export certificate. NMFS, upon
finding the applicant capable of
verifying the information required on
the consignment document or re-export
certificate, will issue, within 30 days, a
letter specifying the duration of
effectiveness and conditions of
authority to validate consignment
documents or re-export certificates
accompanying exports or re-exports
from the United States. The effective
date of such authorization will be
delayed as necessary for NMFS to notify
the appropriate RFMO of other officials
authorized to validate consignment
document or re-export certificates. Non-
government organizations given
authorization to validate consignment
documents or re-export certificates must
renew such authorization on a yearly
basis.

(f) BCD tags—(1) Issuance. NMFS will
issue numbered BCD tags for use on
Pacific bluefin tuna upon request to
each permit holder.

(2) Transfer. BCD tags issued under
this section are not transferable and are
usable only by the permit holder to
whom they are issued.

(3) Affixing BCD tags. At the
discretion of permit holders, a tag
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issued under this section may be affixed
to each Pacific bluefin tuna purchased
or received by the permit holder. If so
tagged, the tag must be affixed to the
tuna between the fifth dorsal finlet and

the keel.

(4) Removal of tags. A tag, as defined
in this subpart and affixed to any
bluefin tuna, must remain on the tuna
until it is cut into portions. If the bluefin
tuna or bluefin tuna parts are
subsequently packaged for transport for
domestic commercial use or for export,
the number of each dealer tag or BCD
tag must be written legibly and indelibly
on the outside of any package
containing the bluefin tuna or bluefin
tuna parts. Such tag number also must
be recorded on any document
accompanying the consignment of
bluefin tuna or bluefin tuna parts for
commercial use or export.

(5) Labeling. The tag number of a BCD
tag affixed to each Pacific bluefin tuna
under this section must be recorded on
NMFS reports required by § 300.183, on
any documents accompanying the
consignment of Pacific bluefin tuna for
domestic commercial use or export as
indicated in § 300.185, and on any
additional documents that accompany
the consignment (e.g., bill of lading,
customs manifest, etc.) of the tuna for
commercial use or for export.

(6) Reuse. BCD tags issued under this
section are separately numbered and
may be used only once, one tag per
Pacific bluefin tuna, to distinguish the
purchase of one Pacific bluefin tuna.
Once affixed to a tuna or recorded on
any package, container or report, a BCD
tag and associated number may not be
reused.

9. Section 300.188 is revised to read
as follows:

§300.188 Ports of entry.

NMFS shall monitor the importation
of fish or fish products regulated under
this subpart into the United States. If
NMFS determines that the diversity of
handling practices at certain ports at
which fish or fish products regulated
under this subpart are being imported
into the United States allows for
circumvention of the consignment
document requirement, NMFS may
undertake a rulemaking to designate,
after consultation with the CBP, those
ports at which fish or fish products
regulated under this subpart from any
ocean area may be imported into the
United States.

10. In § 300.189, paragraphs (h)
through (j), and (m) are revised and
paragraph (n) is added to read as
follows:

§300.189 Prohibitions.

* * * * *

(h) Validate consignment documents
or re-export certificates without
authorization as specified in § 300.187.

(i) Validate consignment documents
or re-export certificates as provided for
in § 300.187 with false information.

(j) Remove any NMFS-issued
numbered tag affixed to any Pacific
bluefin tuna or any tag affixed to a
bluefin tuna imported from a country
with a BCD tag program before removal
is allowed under § 300.187; fail to write
the tag number on the shipping package
or container as specified in § 300.187; or
reuse any NMFS-issued numbered tag
affixed to any Pacific bluefin tuna, or
any tag affixed to a bluefin tuna
imported from a country with a BCD tag
program, or any tag number previously
written on a shipping package or
container as prescribed by § 300.187.

(m) Fail to provide a validated
consignment document for imports at
time of entry into the Customs territory
of the United States of fish or fish
products regulated under this subpart
except shark fins, regardless of whether
the importer, exporter, or re-exporter
holds a valid trade permit issued
pursuant to § 300.182 or whether the
fish products are imported as an entry
for consumption.

(n) Import or accept an imported
consignment of fish or fish products
regulated under this subpart, except
shark fins, without an original,
completed, approved, validated,
species-specific consignment document
and re-export certificate (if applicable)
with the required information and
exporter’s certification completed.

CHAPTER VI

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

11. The authority citation for 50 CFR
part 635, continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

§635.2 [Amended]

12.In §635.2, the definition of
“Import” is removed.

13. In § 635.5, paragraph (b)(2)(i)(B) is
revised to read as follows:

§635.5 Recordkeeping and reporting.

(b) * k *

(2) * *x %

(i] * % %

(B) Bi-weekly reports. Each dealer
with a valid Atlantic tunas permit under
§ 635.4 must submit a complete bi-
weekly report on forms available from
NMEF'S for BFT received from U.S.

vessels. For BFT received from U.S.
vessels on the 1st through the 15t of
each month, the dealer must submit the
bi-weekly report form to NMFS, to be
received by NMFS, not later than the
25t of that month. Reports of BFT
received on the 16t through the last day
of each month must be received by
NMFS not later than the 10t of the
following month.

* * * * *

[FR Doc. E8-7068 Filed 4—3—-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 071219865-7563-01]
RIN 0648-AP60

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Amendment 9

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement measures in Amendment 9
to the Atlantic Mackerel, Squid, and
Butterfish (MSB) Fishery Management
Plan (FMP). Amendment 9 was
developed by the Mid-Atlantic Fishery
Management Council (Council) to
remedy deficiencies in the FMP and to
address other issues that have arisen
since Amendment 8 to the FMP became
effective in 1999. Amendment 9 would
establish multi-year specifications for
all four species managed under the FMP
(mackerel, butterfish, Illex squid (Illex),
and Loligo squid (Loligo)) for up to 3
years; extend the moratorium on entry
into the Illex fishery, without a sunset
provision; adopt biological reference
points recommended by the Stock
Assessment Review Committee (SARC)
for Loligo; designate essential fish
habitat (EFH) for Loligo eggs based on
best available scientific information;
and prohibit bottom trawling by MSB-
permitted vessels in Lydonia and
Oceanographer Canyons.

DATES: Public comments must be
received no later than 5 p.m., eastern
standard time, on May 19, 2008.
ADDRESSES: A final supplemental
environmental impact statement (FSEIS)
was prepared for Amendment 9 that
describes the proposed action and other
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considered alternatives and provides a
thorough analysis of the impacts of the
proposed measures and alternatives.
Copies of Amendment 9, including the
FSEIS, the Regulatory Impact Review
(RIR), and the Initial Regulatory
Flexibility Analysis (IRFA), are
available from: Daniel Furlong,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19904—-6790. The
FSEIS/RIR/IRFA is accessible via the
Internet at http://www.nero.nmfs.gov.

You may submit comments, identified
by RIN 0648—AP60, by any one of the
following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking portal http://
www.regulations.gov;

e Fax: (978) 281-9135, Attn: Carrie
Nordeen;

e Mail to Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on MSB
Amendment 9.”

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information
(e.g., name, address, etc.) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments. Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF formats only.

FOR FURTHER INFORMATION CONTACT:
Carrie Nordeen, Fishery Policy Analyst,
978- 281-9272, fax 978-281-9135.
SUPPLEMENTARY INFORMATION:

Background

This amendment is needed to remedy
deficiencies in the FMP and to address
other issues that have arisen since
Amendment 8 to the FMP (64 FR 57587,
October 26, 1999) became effective in
1999. Amendment 8 was only partially
approved by NMFS because the
amendment inadequately addressed
some Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requirements
for Federal FMPs. Specifically, the
amendment was considered deficient
with respect to: Consideration of fishing
gear impacts on EFH as they relate to
MSB fisheries; designation of EFH for
Loligo eggs; and the reduction of
bycatch and discarding of target and
non-target species in the MSB fisheries.

An earlier draft of Amendment 9,
adopted by the Council on February 15,
2007, contained several management
measures intended to address
deficiencies in the MSB FMP that relate
to discarding, especially as they affect
butterfish. Specifically, these
management measures would have
attempted to reduce finfish discards by
MSB small-mesh fisheries through mesh
size increases in the directed Loligo
fishery, removal of mesh size
exemptions for the directed Illex fishery,
and establishment of seasonal Gear
Restricted Areas (GRAs). However, these
specific management alternatives were
developed in 2004, prior to the
butterfish stock being declared
overfished.

In February 2005, NMFS notified the
Council that the butterfish stock was
overfished and this triggered Magnuson-
Stevens Act requirements to implement
rebuilding measures for the stock. In
response, Amendment 10 to the FMP
was initiated by the Council in October
2005. Amendment 10 contains a
rebuilding program for butterfish with
management measures designed to
reduce the fishing mortality on
butterfish that occurs through
discarding. Management measures that
reduce the discarding of butterfish are
expected to also reduce the bycatch of
other finfish species in MSB fisheries.
On June 13, 2007, the Council
recommended that all management
measures developed as part of
Amendment 9 to correct deficiencies in
the FMP related to bycatch of finfish,
especially butterfish, be considered in
Amendment 10. Accordingly, no action
is proposed in Amendment 9 to address
these issues. Through the development
and implementation of Amendment 10,
each of the measures to reduce the
bycatch of finfish will be given full
consideration. Additionally,
Amendment 10 will include updated
analyses on the effects of the
alternatives and, as Amendment 10 is
expected to be implemented soon after
Amendment 9, no meaningful delay in
addressing the bycatch deficiencies in
the FMP should occur.

The final version of Amendment 9
contains alternatives that consider
allowing for multi-year specifications
and management measures, extending
or eliminating the moratorium on entry
to the directed Illex fishery, revising the
biological reference points for Loligo,
designating EFH for Loligo eggs,
implementing area closures to reduce
gear impacts from MSB fisheries on EFH
of other federally-managed species,
increasing the incidental possession
limit for Illex vessels during a closure of
the Loligo fishery, and requiring real-

time electronic reporting via vessel
monitoring systems in the Illex fishery.
The Council held four public meetings
on Amendment 9 during May 2007.
Following the public comment period
that ended on May 21, 2007, the Council
adopted Amendment 9 on August 6,
2007.

This rule proposes management
measures that were recommended by
the Council as part of Amendment 9.
Specifically, this rule proposes
measures that would: Allow for multi-
year specifications for all four species
managed under the FMP (mackerel,
butterfish, Illex, and Loligo) for up to 3
years; extend the moratorium on entry
into the Illex fishery, without a sunset
provision; adopt biological reference
points for Loligo recommended by the
SARC; designate EFH for Loligo eggs
based on best available science
information; and prohibit bottom
trawling by MSB-permitted vessels in
Lydonia and Oceanographer Canyons.

A Notice of Availability (NOA) for
Amendment 9 was published on March
25, 2008. The comment period on the
NOA ends on May 27, 2008.

Proposed Measures

The proposed regulations are based
on the description of the measures in
Amendment 9; NMFS seeks comments
on all of the measures in Amendment 9.

Multi-Year Specifications and
Management Measures for MSB

Regulations at § 648.21 specify that
specifications for mackerel, Illex, and
butterfish are recommended to the
Council on an annual basis, and that
specifications for Loligo may be
specified for up to 3 years, subject to
annual review. To streamline the
administrative and regulatory process
involved in setting specifications and
management measures, Amendment 9
considered multi-year specifications for
all four species: Mackerel, Illex, Loligo,
and butterfish. Amendment 9 would not
establish any specifications measures;
rather it would affect the periodocity for
specifying such regulatory measures
through future Council actions. If the
Council chose to propose multi-year
specifications, Amendment 9 would
require an annual review of updated
information on the fishery by the MSB
Monitoring Committee, as is the current
practice, during the period of the multi-
year specifications. The MSB
Monitoring Committee would examine
data collected from the fishery and
resource surveys and would alert the
Council of any changes, including those
of stock status, that might require a
revision to the specifications before the
multi-year period elapses.
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The proposed measure would allow
for specifications and management
measures for any or all of the four
species in the FMP to be set for up to
3 years, subject to annual review. In the
past, the specifications and management
measures for MSB fisheries have
remained fairly constant across years.
This proposed measure would still
enable the Council to respond to
changes in stock status, in any given
year, by modifying quotas or
management measures. However, if
changes were not necessary, the Council
and NMFS would not have to
recommend and implement annual
specifications and management
measures. Because this proposed
measure is largely administrative, it is
not anticipated that there will be effects
on the environment. This proposed
measure does have the potential to
provide MSB fishery participants with
an expanded planning horizon for
harvesting and processing activities;
therefore, it may have positive economic
effects for MSB fishery participants.

Moratorium on Entry into the Illex
Fishery

A fishery is considered
overcapitalized when the harvest
potential of the fishing fleet exceeds the
harvest at optimum yield (OY).
Amendment 9 considers the Illex fishery
overcapitalized; therefore, this
amendment considered alternatives that
would limit the potential for increases
in the harvest capacity of the large-scale,
directed Illex fishery.

In order to prevent excess harvest
capacity from developing in the large-
scale, directed Illex fishery, a
moratorium on new entry into this
fishery was established in 1997. In the
directed fishery, moratorium-permitted
vessels are not subject to any daily Illex
possession limit. As such, the maximum
potential Illex landings for moratorium-
permitted vessels are unlimited until 95
percent of the annual harvest quota has
been achieved in any given year. Once
95 percent of the annual quota has been
harvested, the possession limit for
vessels with Illex moratorium permits
becomes 10,000 1b (4.54 mt). The
moratorium on new entry was initially
scheduled to expire in 2002, but has
been extended several times through
framework actions. Currently, the
moratorium is scheduled to expire in
July 2009.

Throughout the year, a small-scale,
incidental catch fishery for Illex is
currently provided for through an open-
access Federal permit that allows
possession of up to 10,000 1b (4.54 mt)
of Illex on a single trip. In addition to
the 10,000-1b (4.54—mt) trip allowance

for Illex, vessels in possession of this
permit are also allowed to land 2,500 1b
(1.13 mt) of Loligo squid and 2,500 1b
(1.13 mt) of butterfish in a single trip.
The Council has not proposed any
modifications to this permit in
Amendment 9.

Under the proposed Illex measure, the
scheduled expiration of the moratorium
would be eliminated. As such, new
entry into the directed commercial
fishery for Illex would be prohibited
indefinitely. The transfer of moratorium
permits from one participant to another
would only be allowed through the
transfer of ownership of a permitted
vessel. Since its implementation in
1997, there has been a slight decline in
the number of vessels issued an Illex
moratorium permit in any given year,
from a maximum of 77 in 1998, to 72
in 2003. Under the proposed action, the
size of the directed Illex fleet could not
expand beyond the number of permitted
vessels in the year in which
Amendment 9 is implemented, thereby
preventing expansion in a fishery that is
already overcapitalized and offering the
greatest degree of protection to historic
participants in the directed Illex fishery.

The proposed measure is anticipated
to have economic benefits for historical
participants already possessing Illex
moratorium permits and the potential to
negatively affect those wanting to
become an Illex fishery participant in
the future.

Biological Reference Points for Loligo

Regulations at § 600.315 state that
conservation and management measures
should be based upon the best scientific
information available, and that FMPs
should be amended on a timely basis, as
new information indicates the necessity
for change in objectives or management
measures. Therefore, Amendment 9
considered revising the proxies for
target and threshold fishing mortality
rates, Frarget and Frureshola, Tespectively,
for Loligo to reflect the analytical advice
provided by the most recent Loligo stock
assessment review committee (SARC
34). While Amendment 9 considered
revising the formulas and values for
these reference points, the function of
the reference points remains unchanged.
Frarget is the basis for determining OY
and Frnresnola determines whether
overfishing is occurring.

Because Loligo is a sub-annual species
(i.e., has a lifespan of less than 1 year),
the stock is solely dependent on
sufficient recruitment year to year to
prevent stock collapse. The status quo
proxies for Fraree (75 percent of the
fishing morality rate supporting
maximum sustainable yield (Fmax)) and
Frrhreshold (Fmax) may be too liberal and

subject the Loligo stock to overfishing.
The revised proxies for Frarge: and
Frrhreshoia proposed in this rule are fixed
values based on average fishing
mortality rates achieved during a time
period when the stock biomass was
fairly resilient (1987 - 2000). The
revised proxies are calculated as
follows: Fraree: is the 75th percentile of
fishing mortality rates during 1987 -
2000 and Frureshola is the average fishing
mortality rates during the same period.
The revised proxy for Frarge: (0.32 or
0.24 for trimesters and quarters,
respectively) would be used as the basis
for establishing Loligo OY. However, it
should be noted that it is currently not
possible to accurately predict Loligo
stock biomass because recruitment,
which occurs throughout the year, is
highly variable inter-annually and
influenced by changing environmental
conditions.

Biological reference points that ensure
an adequate number of spawners
produce adequate recruitment in the
subsequent year are considered most
appropriate for squid species. However,
until such reference points can be
reliably estimated for the Loligo stock,
the revised reference points in
Amendment 9 and proposed in this rule
would serve as an intermediate step for
calculating harvest levels that are more
robust, with respect to stock
sustainability, than status quo reference
points.

Designation of EFH for Loligo Eggs

Amendment 9 considered designating
EFH for Loligo eggs in order to bring the
FMP into compliance with the
Magnuson-Stevens Act requirement that
FMPs describe and identify EFH for
each life history stage of a managed
species. The MSB FMP currently
identifies and describes EFH for all life
stages of MSB species for which
information is available, with the
exception of Loligo eggs. Loligo eggs are
found attached to rocks and boulders on
sand or mud bottom, as well as attached
to aquatic vegetation in coastal and
offshore bottom habitats from Georges
Bank southward to Cape Hatteras.
Generally, the following conditions
exist where Loligo egg EFH is found:
Bottom water temperatures between 10°
C and 23° C; salinities of 30 to 32 ppt;
and depths less than 50 m. Locations of
fishery interactions with Loligo eggs are
reported in Hatfield, E. M. C. and S. X.
Cadrin. 2002. Geographic and temporal
patterns in size and maturity of the
longfin inshore squid (Loligo pealeii) off
the northeastern United States. Fish.
Bull. 100 (2): 200-213.

This action proposes to add the above
description of EFH for Loligo eggs to the
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FMP. Some Council members expressed
concern that the proposed Loligo egg
EFH areas are based on anecdotal
information (i.e., interviews with
fishermen). Also, they considered it
likely that the proposed EFH areas are
not constant, but instead shift from year
to year. Nevertheless, the information
on the locations of Loligo eggs provided
in Hatfield and Cadrin (2002) is the best
scientific information that is currently
available. Additionally, EFH
designations are meant to include
habitat areas used in different years.
Failure to designate EFH for Loligo eggs
in Amendment 9 would be inconsistent
with the EFH requirements of the
Magnuson-Stevens Act.

To the degree that EFH is vulnerable
to damage by fishing and/or non-fishing
activities, management oversight of
these activities in areas designated as
EFH for a given life stage of any
managed resource will allow for direct
and indirect benefits for that resource.
That oversight cannot occur, however,
without first identifying the
geographical locations of EFH.
Amendment 9 identifies EFH for Loligo
eggs based upon documented
observations. By implementing this
action, fishing and/or non-fishing
activities would not be restricted.
However, a requirement would be
established whereby NMFS must be
consulted to determine whether future
Federal non-fishing activities would
adversely impact Loligo egg EFH. Also,
potential adverse impacts of MSB
fisheries on Loligo egg EFH would have
to be evaluated in a future management
action. A range of habitat protection
measures exist that could be
implemented if protection of Loligo egg
EFH is determined to be necessary. The
common feature of these measures is
that they conserve or enhance EFH. This
could be accomplished by preventing or
mitigating non-fishing activities in EFH
areas or by reducing fishing effort, or
restricting the use of certain gear types
or configurations in those areas. Habitat
protection provided by these actions
would also be extended to other species
and ecosystem functions that utilize or
are affected by Loligo egg EFH.

Prohibition on Bottom Trawling to
Reduce Gear Impacts on EFH by MSB
Fisheries

Amendment 9 considered reducing
gear impacts on EFH by MSB fisheries
in order to bring the FMP into
compliance with the Magnuson-Stevens
Act requirements. The FMP currently
lacks adequate analysis of the effects of
MSB fisheries on EFH for federally
managed species within the geographic
scope of the MSB fisheries. Such an

analysis has been conducted as part of
Amendment 9, and the results indicate
that actions could be taken that would
reduce impacts to EFH for federally
managed species related to the activities
of the MSB fisheries by prohibiting
bottom trawling by MSB-permitted
vessels. The proposed action is not
intended to minimize adverse impacts
to EFH for Loligo, Illex, mackerel, or
butterfish, since EFH for the pelagic life
stages of these species was determined
to be not vulnerable to the effects of
fishing.

This action proposes to prohibit
bottom trawling in Lydonia and
Oceanographer Canyons by MSB-
permitted vessels. MSB-permitted
vessels transiting these canyons would
need to stow all bottom trawl gear.
While Lydonia and Oceanographer
Canyons are only minimally used by
vessels with bottom trawl gear, this
action will prevent future expansion of
MSB fisheries into these canyons. This
prohibition was determined to be
practicable by the Council and is similar
to regulations associated with the New
England Fishery Management Council’s
Monkfish FMP (i.e., vessels on a
monkfish day-at-sea are prohibited from
entering these canyons). Even though
this action does not prohibit bottom
trawling by other federally permitted
vessels in Lydonia and Oceanographer
Canyons, this prohibition would benefit
habitat in these canyons by deceasing
localized damage from bottom trawling.
Decreased fishery interactions with the
managed stocks, non-target species, and
protected and endangered species in
Lydonia and Oceanographer Canyons
are also expected, and this would
correspond to localized benefits to these
resources. The areas affected by the
proposed measure represent 3 percent of
the total EFH for juvenile tilefish, but
not more than 2 percent for any other
species.

Short-term costs to fishery
participants are related to the size of the
area where bottom trawling would be
prohibited and how frequently those
areas are utilized by fishery participants
(see IRFA for complete economic
analysis). The prohibition of bottom
trawling by MSB-permitted vessels in
Lydonia and Oceanographer Canyons is
likely to have a minimal impact on
revenues both for vessel owners and
ports. Other restricted area alternatives
considered by the Council would have
provided greater habitat protection, but
were not practicable because their
potential economic impact would be
higher.

Public comments are being solicited
on Amendment 9 and its incorporated
documents through the end of the

comment period, May 27, 2008, stated
in the NOA for Amendment 9 (73 FR
15716, March 25, 2008). Public
comments on the proposed rule must be
received by May 27, 2008, the end of the
comment period specified in the NOA
for Amendment 9, to be considered in
the approval/disapproval decision on
the amendment. All comments received
by May 27, 2008, whether specifically
directed to Amendment 9 or the
proposed rule, will be considered in the
approval/disapproval decision on
Amendment 9. Comments received after
that date will not be considered in the
decision to approve or disapprove
Amendment 9. To be considered,
comments must be received by 5 pm,
eastern standard time, on the last day of
the comment period.

Classification

Pursuant to section 304 (b)(1)(A) of
the Magnuson-Stevens Act, NMFS has
determined that this proposed rule is
consistent with the FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Council prepared an FSEIS for
Amendment 9; a notice of availability
was published on March 28, 2008 (73
FR 16672). The FSEIS describes the
impacts of the proposed Amendment 9
measures on the environment. The
proposed measures that would allow for
multi-year specifications and revised
biological reference points for Loligo are
largely administrative. However, they
will provide for an expanded planning
horizon for harvesting and processing
activities and a fixed constant as a basis
for the fishing target definition,
respectively. The measure to designate
EFH for Loligo eggs will not directly
affect the environment, but it will allow
future impacts to EFH for Loligo eggs to
be identified and mitigated. Extending
the moratorium on entry into the Illex
fishery without a sunset provision and
prohibiting bottom trawling by MSB-
permitted vessels in Lydonia and
Oceanographer Canyons will have short-
term, negative economic impacts, but
are expected to have long-term benefits
on the biological and physical
environment.

The IRFA for this action is
summarized below, as required by
section 603 of the Regulatory Flexibility
Act (RFA). The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
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this action are contained in the
preamble of this rule. A summary of the
IRFA follows:

Description and Estimate of Number of
Small Entities to Which the Rule Would
Apply

There are no large entities
participating in this fishery, as none
grossed more than 4 million dollars
annually, therefore, there are no
disproportionate economic impacts on
small entities. The proposed measures
in Amendment 9 would affect all MSB-
permitted vessels; however, many of the
proposed measures (e.g., multi-year
specifications, revised biological
reference points for Loligo, designation
of EFH for Loligo eggs) are not expected
to have direct economic impacts.
Section 6.5 (Human Communities) in
Amendment 9 describes the number of
vessels, key ports, and revenue
information for each of the MSB
fisheries; therefore, that information is
not repeated here.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Economic Impacts of the Proposed
Action Compared to Significant Non-
Selected Alternatives

As described previously, several of
the proposed measures in Amendment 9
are not anticipated to have direct
economic effects on MSB fisheries.
Implementing multi-year specifications
and management measures for all four
managed species has the potential to
provide MSB fishery participants with
an expanded planning horizon for
harvesting and processing activities.
Therefore, it may have positive
economic effects for MSB fishery
participants when compared to the non-
selected alternative of no action (annual
specifications and management
measures for mackerel, Illex, and
butterfish; multi-year specifications and
management measures for Loligo). This
could lead to better business plans and
ultimately greater economic benefits.
Amendment 9 contained two
alternatives that would have provided
for multi-year specifications and
management measures; the proposed
action allows for multi-year
specifications for up to 3 years, subject
to annual review, and a non-selected
alternative would have provided for
multi-year specifications for up to 5

years, subject to annual review. The 3-
year alternative was selected as the
proposed action because management
based on 3-year stock projections, rather
than 5-year stock projections, is likely
more appropriate for MSB species, given
their relatively brief life spans, but it is
difficult to assign a dollar value to this
effect.

The proposed revisions to biological
reference points (Frarget and Frnreshola) for
Loligo are primiarily administrative and
are not expected to have direct
economic effects on fishery participants.
Revising the reference points is
consistent with Magnuson-Stevens Act
requirements to use the best scientific
information available, as compared to
the non-selective alternative of no
action (using status quo reference points
for Frarger and FThreshold), but the
economic impacts of the proposed
action are difficult to predict. The
revised reference points are not
expected to result in an immediate
change in the Loligo quota; the annual
quota has been set at 17,000 mt each
year since 2001. Consumer demand for
Loligo will affect Loligo prices, which,
in turn, will result in economic impacts
on Loligo harvesters, processors, and
consumers that are currently
unquantifiable. To those consumers for
whom Loligo is a desirable food item,
increased availability of the resource, if
it occurs, would be expected to provide
a beneficial effect. If, on the other hand,
the Loligo stock size decreases such that
harvest costs increase, then Loligo prices
would be expected to increase. Because
the revised biological reference points
are considered more robust, with
respect to stock sustainability, than the
status quo reference points, it is
expected that there would be some long-
term economic benefits associated with
the revised reference points as
compared to benefits associated with
the status quo reference points.

Additionally, the proposed measure
of designating EFH for Loligo eggs is not
anticipated to have any direct economic
effects on MSB participants, when
compared to the non-selected
alternative of not designating EFH for
Loligo eggs. Designating EFH for Loligo
eggs does not result in an immediate
action that would restrict fishing or non-
fishing activities. However, a
requirement would be established
whereby consultation with NMFS
would be required for future Federal
fishing and non-fishing activities that
may adversely affect Loligo egg EFH.
The proposed meaure has the potential
to indirectly impact human
communities if, at some point in the
future, management actions are
implemented in order to reduce fishing

effort or decrease non-fishing impacts in
those EFH areas. Because the specifics
of any future actions are speculative at
this point, it is unclear what the nature
of the impacts on human communities,
if any, would be. In the long term,
however, protection of habitat needed
by Loligo eggs is expected to improve
the sustainability of the Loligo resource,
and other managed resources that share
those habitats, indirectly benefitting
human communities dependent on
those resources. An analysis of the
likely impacts of specific future actions
would be required prior to their
implementation.

Amendment 9 contains two proposed
measures that may have economic
effects on MSB fisheries. The first of
these proposed measures is extending
the moratorium on entry into the Illex
fishery, without a sunset provision.
Because the present fleet is capable of
harvesting in excess of the recent Illex
quota of 24,000 mt, there is a clear need
for a moratorium on entry into the
fishery. International market reports
suggesting that the world supplies of
squid will be tight for several years and,
therefore, prices are expected to be high,
coupled with the fact that resource
productivity is low to moderate,
supports making the moratorium
permanent. Unfortunately, the benefits
and costs of the moratorium options
cannot be easily analyzed. The available
information suggests that, if the
moratorium were terminated (a non-
selected alternative) or were allowed to
expire in 2009 (a non-selected
alternative), and economic and resource
conditions remain relatively unchanged
from recent levels, there would not be
any substantial increase in landings of
Illex relative to the landings likely to
occur, with or without a moratorium. If,
however, economic conditions changed
to promote increased activity on Illex as
occurred in 2004, landings of Illex
would increase. Moratorium alternatives
offer protection against risk of an
expanding fishery and risk of further
depressing the resource. These options,
however, do not appear to generate
landings, revenue, or potential benefit
streams any different that those levels
most likely to occur with a removal of
the moratorium (given current
conditions). Moratorium alternatives
(without a sunset provision (proposed
action) or without a sunset provision,
but allowing new entry through permit
transfer (a non-selected alternative))
would impose some short-term costs in
that they constrain expansion of the
fishery, either until 2009 or
permanently. That is, individuals
desiring to enter the fishery would be
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denied the potential revenues that might
be realized if they could land more Ilex,
unless they purchased an Illex
permitted vessel (proposed action) or an
existing Illex permit (non-selected
alternative). Failure to extend the
moratorium could result in further
overcapitalization of this sector of the
fishing industry, which in turn could
have negative economic consequences
for the vessels and communities that
depend upon the Illex resource.
Extension of the Illex moratorium
program would provide positive
benefits to the communities that are
dependent on the commercial Illex
fishery. The primary ports and
surrounding communities where Illex
are landed would be the most affected
by this action (see Section 6.5.1 of
Amendment 9 for information on
primary ports).

The second proposed measure in
Amendment 9 that may have economic
effects on MSB fisheries is prohibiting
bottom trawling in Lydonia and
Oceanographer Canyons by MSB-
permitted vessels. The proposed action
and non-selected alternatives
prohibiting bottom trawling (either at
the head of Hudson Canyon or in the
tilefish habitat area of particular
concern (HAPC)) would benefit habitat
in the closed areas by decreasing
localized damage from bottom trawling
by MSB-permitted vessels as compared
to the no action, non-selected
alternative (no new areas closed to
bottom trawling by MSB-permitted
vessels). Decreased fishery interactions
with the managed stocks, non-target
species, and protected and endangered
species are also expected to be
associated with action alternatives, and
this would correspond to localized
benefits to these resources.

Short-term costs to fishery
participants are related to the size of the
closure area. Analyses of ex-vessel
revenues from MSB-permitted bottom
trawl vessels were conducted for 2001—
2004. The results indicated that closing
tilefish HAPC (non-selected alternative)
to bottom otter trawling during that
period would have reduced annual
revenue from bottom otter trawling by
10 percent or more for about 162 MSB-
permitted vessels. With regard to port
impacts, ex-vessel revenues from MSB-
permitted bottom trawling in the tilefish
HAPC area represented large
percentages of total revenues (30 - 50
percent) from Point Judith, RI; Point
Pleasant, NJ; Montauk, NY; Point
Lookout, NY; and Hampton Bays, NY.
Closing the Head of Hudson Canyon
(non-selected alternative) to bottom
otter trawling in 2001-2004 would have
reduced ex-vessel revenues by 10

percent or more for about 64 MSB-
permitted bottom trawl vessels. Ports
that would experience the greatest
percentage of revenue loss consist of
Belford, NJ (13.9 percent); Elizabeth, NJ
(16.5 percent); Point Pleasant, NJ (33.6
percent); and Point Lookout, NY (46.6
percent). Geographical analysis of
fishing effort reveals minimal use of
bottom trawl gear in Lydonia and
Oceanographer Canyons; therefore, the
closure of Lydonia and Oceanographer
Canyons (proposed action) would likely
have minimal impacts on revenues both
for vessel owners and ports.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: March 28, 2008.
James W. Balsiger,
Acting Assistant Administrator For Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
2. In § 648.4, paragraph (a)(5)(i) is
revised to read as follows:

§648.4 Vessel permits.
* * * * *

* k% %
(g]***

(i) Loligo squid/butterfish and Illex
squid moratorium permits.

3. In §648.14, paragraph (p)(12) is
added to read as follows:

§648.14 Prohibitions.
* * * * *
* k% %

(12) Enter or be in the areas described
at §648.23(a)(5).
* * * * *

4.In §648.20, paragraph (b) is revised
to read as follows:

§648.20 Maximum optimum yield.

(b) Loligo - the catch associated with
a fishing mortality rate of Frnreshold.
* * * * *

5. In §648.21, paragraphs (a)(1), (a)(2),
(a)(3), and (a)(4) are revised to read as
follows:

§648.21 Procedures for determining initial
annual amounts.
* * * * *

* % %

(a)

(1) Initial OY (I0Y), including
research quota (RQ), domestic annual
harvest (DAH), and domestic annual

processing (DAP) for Illex squid, which,
subject to annual review, may be
specified for a period of up to 3 years;

(2) IOY, including RQ, DAH, DAP,
and bycatch level of the total allowable
level of foreign fishing (TALFF), if any,
for butterfish, which, subject to annual
review, may be specified for a period of
up to 3 years;

(3) I0Y, including RQ, DAH, DAP,
joint venture processing (JVP), if any,
and TALFF, if any, for mackerel, which,
subject to annual review, may be
specified for a period of up to 3 years.
The Monitoring Committee may also
recommend that certain ratios of
TALFF, if any, for mackerel to
purchases of domestic harvested fish
and/or domestic processed fish be
established in relation to the initial
annual amounts.

(4) Initial OY (I0Y), including
research quota (RQ), domestic annual
harvest (DAH), and domestic annual
processing (DAP) for Loligo squid,
which, subject to annual review, may be
specified for a period of up to 3 years;
and
* * * * *

6. In §648.23, paragraph (a)(5) is
added to read as follows:

§648.23 Gear restrictions.

(a) * % %

(5) Mackerel, squid, and butterfish
bottom trawling restricted areas—(i)
Oceanographer Canyon. No permitted
mackerel, squid, or butterfish vessel
may fish with bottom trawl gear in the
Oceanographer Canyon or be in the
Oceanographer Canyon unless
transiting. Vessels may transit this area
provided the bottom trawl gear is
stowed in accordance with the
provisions of paragraph (b) of this
section. Oceanographer Canyon is
defined by straight lines connecting the
following points in the order stated
(copies of a chart depicting this area are
available from the Regional
Administrator upon request):

OCEANOGRAPHER CANYON

Point N. Lat. W. Long.
OC1 40°10.0 68°12.0
0cC2 40°24.0 68°09.0
0OC3 40°24.0 68°08.0
0OC4 40°10.0 67°59.0
OC1 40°10.0 68°12.0°

(ii) Lydonia Canyon. No permitted
mackerel, squid, or butterfish vessel
may fish with bottom trawl gear in the
Lydonia Canyon or be in the Lydonia
Canyon unless transiting. Vessels may
transit this area provided the bottom
traw] gear is stowed in accordance with
the provisions of paragraph (b) of this
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section. Lydonia Canyon is defined by
straight lines connecting the following
points in the order stated (copies of a
chart depicting this area are available
from the Regional Administrator upon
request):

LYDONIA CANYON

LYDONIA CANYON—Continued

Point N. Lat. W. Long. Point N. Lat. W. Long.
LC1 40°16.0’ 67°34.0’ LC1 40°16.0’ 67°34.0
LC2 40°16.0" 67°42.0"
LC3 40°20.0’ 67°43.00  * * * * *
LC4 40°27.0° 67°40.0’ [FR Doc. E8-7025 Filed 4—3—08; 8:45 am]
LC5 40°27.0" 67°38.0"

BILLING CODE 3510-22-S
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Public Meeting on Proposed Partner
Vetting System

AGENCY: U.S. Agency for International
Development.

ACTION: Notice of meeting.

SUMMARY: USAID will host a meeting for
interested parties regarding the
proposed Partner Vetting System.
Following our System of Records
Notice: July 17—August 27, 2007;
Rulemaking Notice: July 20-Sept. 18,
2007; Paperwork Reduction Act Notices:
July 23-Dec. 3, 2007; and Congressional
consultations, USAID is interested in
gathering feedback prior to the issuance
of a final rule and initial
implementation of the system. The goal
of this meeting is to answer concerns
raised during the public comment
periods on this subject and to touch
upon the results of our consultations
thus far.

DATES: This meeting will be held on
Friday, April 11, 2008 at 11:30 a.m.

ADDRESSES: The meeting will be held at
U.S. Agency for International
Development, 1300 Pennsylvania
Avenue, NW., Washington, DC. Photo
ID required for admittance into the
Ronald Reagan Building as well as
USAID.

Note: Due to security RSVP required.

FOR FURTHER INFORMATION CONTACT:
RSVP to Todd Calongne, 202—-712-0059,
tcalongne@usaid.gov.

Dated: March 31, 2008.
Jeffrey Grieco,

Assistant Administrator for Legislative and
Public Affairs.

[FR Doc. E8—6987 Filed 4—3-08; 8:45 am]
BILLING CODE 6116-01-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notification and Federal Employee
Antidiscrimination and Retaliation Act
of 2002; Notice

On May 15, 2002, Congress enacted
the “Notification and Federal Employee
Antidiscrimination and Retaliation Act
of 2002,” which is now known as the
No FEAR Act. One purpose of the Act
is to “require that Federal agencies be
accountable for violations of
antidiscrimination and whistleblower
protection laws.” Public Law 107-174,
Summary. In support of this purpose,
Congress found that “agencies cannot be
run effectively if those agencies practice
or tolerate discrimination.” Public Law
107-174, Title I, General Provisions,
section 101(1).

The Act also requires this agency to
provide this notice to Federal
employees, former Federal employees
and applicants for Federal employment
to inform you of the rights and
protections available to you under
Federal antidiscrimination and
whistleblower protection laws.

Antidiscrimination Laws

A Federal agency cannot discriminate
against an employee or applicant with
respect to the terms, conditions or
privileges of employment on the basis of
race, color, religion, sex, national origin,
age, disability, marital status or political
affiliation. Discrimination on these
bases is prohibited by one or more of the
following statutes: 5 U.S.C. 2302(b)(1),
29 U.S.C. 206(d), 29 U.S.C. 631, 29
U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C.
2000e-16.

This agency also prohibits
discrimination based on sexual
orientation. The right to address sexual
orientation discrimination derives from
Executive Order 13087.

If you believe that you have been the
victim of unlawful discrimination on
the basis of race, color, religion, sex,
national origin, disability, parental
status or sexual orientation you must
contact an Equal Employment
Opportunity (EEO) counselor within 45
calendar days of the alleged
discriminatory action, or, in the case of
a personnel action, within 45 calendar
days of the effective date of the action,
before you can file a formal complaint
of discrimination with the Agency. See,
e.g., 29 CFR 1614. If you believe that

you have been the victim of unlawful
discrimination on the basis of age, you
must either contact an EEO counselor as
noted above or give notice of intent to
sue to the Equal Employment
Opportunity Commission (EEOC) within
180 calendar days of the alleged
discriminatory action. If you are alleging
discrimination based on marital status
or political affiliation, you may file a
written complaint with the U.S. Office
of Special Counsel (OSC) (see contact
information below). In the alternative
(or in some cases, in addition), you may
pursue a discrimination complaint by
filing a grievance through the Agency’s
administrative or negotiated grievance
procedures, if such procedures apply
and are available.

Whistleblower Protection Laws

A Federal employee with authority to
take, direct others to take, recommend
or approve any personnel action must
not use that authority to take or fail to
take, or threaten to take or fail to take,

a personnel action against an employee
or applicant because of disclosure of
information by that individual that is
reasonably believed to evidence
violations of law, rule or regulation;
gross mismanagement; gross waste of
funds; an abuse of authority; or a
substantial and specific danger to public
health or safety, unless disclosure of
such information is specifically
prohibited by law and such information
is specifically required by Executive
order to be kept secret in the interest of
national defense or the conduct of
foreign affairs.

Retaliation against an employee or
applicant for making a protected
disclosure is prohibited by 5 U.S.C.
2302(b)(8). If you believe that you have
been the victim of whistleblower
retaliation, you may file a written
complaint (Form OSC-11) with the U.S.
Office of Special Counsel at 1730 M
Street, NW., Suite 218, Washington, DC
20036—-4505 or online through the OSC
Web site http://www.osc.gov.

Retaliation for Engaging in Protected
Activity

A Federal agency cannot retaliate
against an employee or applicant
because that individual exercises his or
her rights under any of the Federal
antidiscrimination or whistleblower
protection laws listed above. If you
believe that you are the victim of
retaliation for engaging in protected
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activity, you must follow, as
appropriate, the procedures described in
the Antidiscrimination Laws and
Whistleblower Protection Laws sections
or, if applicable, the administrative or
negotiated grievance procedures in
order to pursue any legal remedy.

Disciplinary Actions

Under the existing laws, each agency
retains the right, where appropriate, to
discipline a Federal employee for
conduct that is inconsistent with
Federal Antidiscrimination and
Whistleblower Protection Laws up to
and including removal. If OSC has
initiated an investigation under 5 U.S.C.
1214, however, according to 5 U.S.C.
1214(f), agencies must seek approval
from the Special Counsel to discipline
employees for, among other activities,
engaging in prohibited retaliation.
Nothing in the No FEAR Act alters
existing laws or permits an agency to
take unfounded disciplinary action
against a Federal employee or to violate
the procedural rights of a Federal
employee who has been accused of
discrimination.

Additional Information

For further information regarding the
No FEAR Act regulations, refer to 5 CFR
724. You may also contact the USAID
Office of Equal Opportunity Programs
(EOP). Additional information regarding
Federal antidiscrimination,
whistleblower protection and retaliation
laws can be found at the EEOC Web site
http://www.eeoc.gov and the OSC Web
site http://www.osc.gov.

Existing Rights Unchanged

Pursuant to section 205 of the No
FEAR Act, neither the Act nor this
notice creates, expands or reduces any
rights otherwise available to any
employee, former employee or applicant
under the laws of the United States,
including the provisions of law
specified in 5 U.S.C. 2302(d).

FOR FURTHER INFORMATION CONTACT: Lisa
M. Lawler by telephone at (202) 712—
0111; by FAX at (202) 216-3370; or by
e-mail at llawler@usaid.gov.

Dated: March 28, 2008.
Jessalyn L. Pendarvis,

Director, Office of Equal Opportunity
Programs.

[FR Doc. E8—6990 Filed 4-3-08; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-TM-08-0021; TM-08-04]

Notice of Meeting of the National
Organic Standards Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Federal Advisory Committee Act, as
amended, the Agricultural Marketing
Service (AMS) is announcing a
forthcoming meeting of the National
Organic Standards Board (NOSB).
DATES: The meeting dates are Tuesday,
May 20, 2008, 11 a.m. to 5 p.m.;
Wednesday, May 21, 2008, 8 a.m. to 5
p-m.; and Thursday, May 22, 2008, 8
a.m. to 5 p.m. Requests from individuals
and organizations wishing to make oral
presentations at the meeting are due by
the close of business on May 5, 2008.
ADDRESSES: The meeting will take place
at The Holiday Inn Inner Harbor Hotel,
301 W. Lombard Street, Baltimore, MD
21201.

¢ Requests for copies of the NOSB
meeting agenda, may be sent to Ms.
Valerie Frances, Executive Director,
NOSB, USDA-AMS-TMP-NOP, 1400
Independence Ave., SW., Room 4008—
So., Ag Stop 0268, Washington, DC
20250-0268. The NOSB meeting agenda
and proposed recommendations may
also be viewed at http://
www.ams.usda.gov/nop.

e Comments on proposed NOSB
recommendations may be submitted by
May 5, 2008 in writing to Ms. Frances
at either the postal address above or via
the internet at http://
www.regulations.gov only. The
comments should identify Docket No.
AMS-TM—-08-0021. It is our intention
to have all comments to this notice
whether they are submitted by mail or
the internet available for viewing on the
http://www.regulations.gov Web site.

e Requests to make an oral
presentation at the meeting may also be
sent by May 5, 2008 to Ms. Valerie
Frances at the postal address above, by
email at valerie.frances@usda.gov, via
facsimile at (202) 205-7808, or phone at
(202) 720-3252.

FOR FURTHER INFORMATION CONTACT:
Valerie Frances, Executive Director,
NOSB, National Organic Program
(NOP), (202) 720-3252, or visit the NOP
Web site at: http://www.ams.usda.gov/
nop.

SUPPLEMENTARY INFORMATION: Section
2119 (7 U.S.C. 6518) of the Organic
Foods Production Act of 1990 (OFPA),

as amended (7 U.S.C. 6501 et seq.)
requires the establishment of the NOSB.
The purpose of the NOSB is to make
recommendations about whether a
substance should be allowed or
prohibited in organic production or
handling, to assist in the development
of standards for substances to be used in
organic production, and to advise the
Secretary on other aspects of the
implementation of the OFPA. The
NOSB met for the first time in
Washington, DC, in March 1992, and
currently has six subcommittees
working on various aspects of the
organic program. The committees are:
Compliance, Accreditation, and
Certification; Crops; Handling;
Livestock; Materials; and Policy
Development.

In August of 1994, the NOSB
provided its initial recommendations for
the NOP to the Secretary of Agriculture.
Since that time, the NOSB has
submitted 154 addenda to its
recommendations and reviewed more
than 327 substances for inclusion on the
National List of Allowed and Prohibited
Substances. The Department of
Agriculture (USDA) published its final
National Organic Program regulation in
the Federal Register on December 21,
2000, (65 FR 80548). The rule became
effective April 21, 2001.

In addition, the OFPA authorizes the
National List of Allowed and Prohibited
Substances and provides that no
allowed or prohibited substance would
remain on the National List for a period
exceeding 5 years unless the exemption
or prohibition is reviewed and
recommended for renewal by the NOSB
and adopted by the Secretary of
Agriculture. This expiration is
commonly referred to as sunset of the
National List. The National List appears
at 7 CFR Part 205, Subpart G.

The principal purposes of the NOSB
meeting are to provide an opportunity
for the NOSB to receive an update from
the USDA/NOP and hear progress
reports from NOSB committees
regarding work plan items and proposed
action items. The last meeting of the
NOSB was held on November 28-30,
2007 in Arlington, VA.

At its last meeting, the Board
recommended the addition of 3
materials to the National List § 205.601
for use in crops and § 205.605 for use in
handling. In addition, the Board also
nearly completed the sunset review
process for 11 of the 13 materials for use
in crops and handling which are due to
expire on November 3, 2008 and
November 4, 2008. Of these 11
materials, there are 9 substances for use
in crops and handling placed on the
National List on November 3, 2003, and
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are scheduled to expire on November 3,
2008. Four substances for use in
handling were placed on the National
List on November 4, 2003, and are
scheduled to expire on November 4,
2008. They will be making final
recommendations on these 11 materials
at this meeting. Two forms of Tartaric
acid, for use in handling in § 205.605(a)
and (b) for which the Board has not
completed its review, were placed on
the National List on November 3, 2003,
and are scheduled to expire on
November 3, 2008. The sunset review
process for these two forms of Tartaric
acid must be concluded no later than
November 3, 2008. If renewal is not
concluded by this date, the use or
prohibition of these 2 forms of Tartaric
acid will no longer be in compliance
with the National Organic Program.

The Policy Development Committee
will present recommendations regarding
revisions to the NOSB Policy and
Procedures Manual and the Guide for
new NOSB members as well as discuss
their on-going collaboration with the
NOP to review the NOP responses to
prior NOSB recommendations.

The Compliance, Accreditation, and
Certification Committee and the Crops
Committee will jointly present their
recommendation offering guidance for
accredited certifying agents regarding
annual commercial availability
determinations for organic seed
sourcing by farmers under § 205.204.

The Crops Committee will present
recommendations on the materials
Tetracycline, Cheesewax, Dextrin, and
Sorbitol octanoate petitioned for use on
§205.601. The Committee will also
present their recommendations on the
continued use or prohibition of Copper
sulfate, Ozone gas, Peracetic acid, and
EPA List 3—Inerts of unknown toxicity,
with their respective annotations and
limitations. These exemptions are due
to expire on November 3, 2008, from
§205.601. The Committee will also
present their recommendation on the
continued use or prohibition of Calcium
chloride for use as a brine-sourced foliar
spray. Calcium chloride is otherwise
considered a prohibited natural
substance in § 205.602 and is also due
to expire on November 3, 2008.

The Crops Committee and the
Livestock Committee will jointly
present their recommendation on the
development of standards for organic
aquatic plants in organic aquaculture.

The Livestock Committee will present
its recommendation on the material
Fenbendazole petitioned for use in
§205.603. The Committee will present
its recommendations on the petition to
remove the expiration date of October
21, 2008 on the following three

substances: DL-Methionine, DL~
Methionine-Hydroxy Analog; and DL—
Methionine-Hydroxy Analog Calcium—
for use only in organic poultry
production in § 205.603. The Committee
will also present recommendations on
the use of fish feed and open net pens
in regards to the development of organic
aquaculture standards for finfish.

The Handling Committee will present
their recommendations on the materials
Sodium chlorite, acidified and Calcium,
derived from seaweed petitioned for
inclusion in § 205.605 for use in organic
products. The Committee will present
their recommendations on the 24
materials Black Pepper, Buck Hull
Powder, Camu Camu Extract, Caramel
Color, Chinese Thistle Daisy Extract,
Chlorella algae, Codonopsis Root
Extract, Dumontiacae algae, Ginger Root
Extract, Jujube Fruit Extract, Kombu
seaweed, Ligusticum Root Extract,
Marsala Cooking Wine, Oatbran, Okra,
Pectin, low methoxy, non-amidated,
Peony Root Extract, Polygala Root
Extract, Polygonum Root Extract, Poria
Fungus Extract, Rehmannia Extract,
Sherry Cooking Wine, Tangerine Peel
Extract, and Tragacanth Gum petitioned
for inclusion in § 205.606 for use in
organic products depending on final
commercial availability determinations
performed by accredited certifying
agents.

The Handling Committee will present
their recommendations on the
continued use or prohibition of the
material exemptions in § 205.605(a)
which is Agar-agar and due to expire on
November 3, 2008, and Animal
enzymes, Calcium sulfate, and Glucono
delta-lactone, with their respective
annotations and limitations, due to
expire on November 4, 2008. The
Committee will also present their
recommendations on the continued use
or prohibition of the material exemption
in § 205.605(b) which is Cellulose with
its respective annotations and
limitations, due to expire on November
4, 2008. They will also present their
recommendations on the continued use
or prohibition of the material
exemptions for the two forms of Tartaric
acid in § 205.605(a) and (b) which are
due to expire on November 3, 2008.

The Meeting is Open to the Public.
The NOSB has scheduled time for
public input for Tuesday, May 20, 2008,
from 1 p.m. to 5 p.m., Wednesday, May
21, 2008, from 3:45 p.m. to 5 p.m., and
Thursday, May 22, 2008, from 8 a.m. to
9:30 a.m. Individuals and organizations
wishing to make oral presentations at
the meeting may forward their requests
by mail, facsimile, email, or phone to
Valerie Frances as listed in ADDRESSES
above. Individuals or organizations will

be given approximately 5 minutes to
present their views. All persons making
oral presentations are requested to
provide their comments in writing.
Written submissions may contain
information other than that presented at
the oral presentation. Anyone may
submit written comments at the
meeting. Persons submitting written
comments are asked to provide 30
copies.

Interested persons may visit the
NOSB portion of the NOP Web site at
http://www.ams.usda.gov/nop to view
available meeting documents prior to
the meeting, or visit http://
www.regulations.gov to submit and view
comments as provided for in ADDRESSES
above. Documents presented at the
meeting will be posted for review on the
NOP Web site approximately 6 weeks
following the meeting.

Dated: April 1, 2008.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 08-1097 Filed 4-1-08; 4:21pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

National Agricultural Library; Notice of
Intent To Seek Approval To Collect
Information

AGENCY: USDA, Agricultural Research
Service, National Agricultural Library.
ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
Part 1320 (60 FR 44978, August 29,
1995), this notice announces the
National Agricultural Library’s intent to
request renewal for information
collection relating to existing nutrition
education materials (i.e. recipes and
cookbooks) targeting low-income and
Food Stamp Program-eligible persons.
This voluntary form gives Food Stamp
Nutrition Education (FSNE) providers
the opportunity to share resources that
they have developed or used.

DATES: Comments on this notice must be
received by 65 days after date of
publication in the Federal Register to be
assured of consideration.

ADDRESSES: Address all comments
concerning this notice to Gina Hundley
Gomez, Technical Information
Specialist, Food and Nutrition
Information Center, National
Agricultural Library, 10301 Baltimore
Avenue, Beltsville, MD 20705-2351,
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telephone (301) 504-5368 or fax (301)
504—-6409.

Submit electronic comments to
ghundley@nal.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Food Stamp Nutrition
Connection Recipe Submission and
Review Form.

OMB Number: 0518—-0043.

Expiration Date: Three years from
date of approval.

Type of Request: Existing data
collection from Food Stamp nutrition
education providers.

Abstract: The National Agricultural
Library’s Food Stamp Nutrition
Connection (FSNC) hittp://
foodstamp.nal.usda.gov resource system
developed and maintains an on-line
recipe database, the Recipe Finder, as a
popular feature to the FSNC Web site.
The purpose of the Recipe Finder
database is to provide FSNE providers
with low-cost, easy to prepare, healthy
recipes for classes and demonstrations
with FSNE participants. FSNC staff rely
on these same educators to submit their
best recipes for review, analysis and
inclusion in the database. FSNC staff
and FSNE providers alike benefit from
the collecting and posting of feedback
on the individual recipes based on
educator experiences. Data collected
using the voluntary Submission Form
will help identify a person’s eligibility
to submit materials for this database.
The Recipe Finder Submission Form
allows FSNE providers to submit
recipes on-line, saving time and money
by eliminating the need to photocopy
and mail or fax recipes. Data collected
from the Recipe Review form will help
educators share their successes or
identify opportunities for added value
when incorporating these recipes into
their FSNE efforts.

This online submission form will
continue to serve as an efficient vehicle
which allows FSNC staff to
communicate with FSNE providers and
inform other interested parties of
healthy recipes that are appropriate for
low-income Americans.

Estimate of Burden for Recipe
Submission Form

Public reporting burden for this
collection of information is estimated to
average 7.5 minutes per response.

Respondents: Food Stamp nutrition
education providers.

Estimated Number of Respondents:
100 per year.

Estimated Total Annual Burden on
Respondents: 12.5 hrs.

Estimate of Burden for Recipe Review
Form

Public reporting burden for this
collection of information is estimated to
average 7 minutes per response.

Respondents: Food Stamp nutrition
education providers.

Estimated Number of Respondents:
150 per year.

Estimated Total Annual Burden on
Respondents: 17.5 hrs.

Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
for the functions of the agency,
including whether the information will
have practical utility; (b) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and the assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who respond, including the
use of appropriate automated,
electronic, mechanical, or other
technology. Comments should be sent to
the address in the preamble. All
responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will
become a matter of public record.

Dated: March 12, 2008.
Antoinette Betschart,
Associate Administrator, ARS.
[FR Doc. E8—7048 Filed 4—3-08; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Bend/Ft. Rock Ranger District;
Deschutes National Forest; Oregon;
Dead Log Vegetation Management
Project EIS

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA, Forest Service,
will prepare an environmental impact
statement (EIS) on a proposed action to
address forest health and hazardous
fuels concerns within the 16,000-acre
planning area known as the Deadlog
Vegetation Project. The planning area is
located about 36 miles southeast of
Bend, Oregon; it is located in Township
228, Range 15E, and Township 23S,
Ranges 14E and 15E. The alternatives
will include the proposed action, no

action, and additional alternatives that
respond to issues generated through the
scoping process. The agency will give
notice of the full environmental analysis
and decision-making process so
interested and affected people may
participate and contribute to the final
decision.

DATES: Comments concerning the scope
of the analysis must be received by 30
days following the date that this notice
appears in the Federal Register.
ADDRESSES: Send written comments to
Phil Cruz, District Ranger, Bend/Ft.
Rock Ranger District, 1230 NE 3rd St.,
Suite A-262, Bend, OR 97701.

FOR FURTHER INFORMATION CONTACT:
Mark Macfarlane, Environmental
Planner, Bend/Ft. Rock Ranger District,
1230 NE 3rd St., Suite A-262, Bend,
Oregon, 97701, phone (541) 383—-4044.
E-mail mmacfarlane@fs.fed.us.

Responsible Official. The responsible
official will be John Allen, Forest
Supervisor, Deschutes National Forest,
P.O. Box 1645 Hwy 20 East, Bend, OR
97701.

SUPPLEMENTARY INFORMATION:

Purpose and Need. Many forest stands
in the project area are sustaining a
higher density of understory trees than
they would have historically and are
susceptible to bark beetle mortality.
Large diameter trees are unable to
compete with the younger, more
vigorous trees for available resources.
Also, understory trees and brush
combined with a high degree of buildup
of natural fuels on the forest floor are
contributing to the risk of
uncharacteristically severe fire behavior,
should a wildfire start in the planning
area. The purpose of the project is to:

e Manage stands of late old structure
ponderosa pine to promote
sustainability over the long term;

¢ In dense stands dominated by
ponderosa pine, return stands toward
historic conditions addressing tree
species composition, stocking levels and
resistance to insects, disease and fire
mortality;

¢ Reduce surface fuels throughout the
planning area to levels that will not
sustain stand replacement fires; manage
lodgepole pine stands to reduce the
acres susceptible to bark beetle
mortality;

¢ And reduce potential for the spread
of ponderosa pine dwarf mistletoe.

Proposed Action. The proposed
actions are intended to sustain,
enhance, and protect long-term
productivity and resiliency of the forest
ecosystem, and maintain and enhance
wildlife habitat. Proposed actions
include selection harvest, commercial
thinning, small tree thinning and ladder
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fuels reduction, activity fuels
treatments, and mowing and prescribed
underburning to treat natural fuels.

Issues. The following is a list of
concerns or issues related to the
proposed action that the
interdisciplinary team has identified.
Other issues may arise from public
input. Where issues cannot be resolved
through project design or mitigation,
they may be the basis for developing
alternatives to the Proposed Action.

e Deer Hiding Cover: In some parts of
the Deadlog planning area, deer hiding
cover is currently below Forest Plan
standards. A Forest Plan Amendment
will be necessary if proposed treatments
reduce the level cover further.

e Open Road Density: The amount of
roads in the planning area exceeds the
target road density identified in the
Forest Plan for deer summer range.
Roads may be identified for closure or
decommissioning.

e Heritage Resources: There are
prehistoric and historic heritage
resources within the planning area, that
could be affected by either wildfire or
the proposed active management of the
fuels.

Comment. Public comments about
this proposal are requested in order to
assist in identifying issues, determine
how to best manage the resources, and
to focus the analysis. Comments
received to this notice, including names
and addresses of those who comment,
will be considered part of the public
record on this proposed action and will
be available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR parts 215 and 217. Additionally,
pursuant to 7 CFR 1.27(d), any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Persons requesting such
confidentiality should be aware that,
under FOIA, confidentiality may be
granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within a specified
number of days.

A draft EIS will be filed with the
Environmental Protection Agency (EPA)
and available for public review by
October 2008. The EPA will publish a

Notice of Availability (NOA) of the draft
ETS in the Federal Register. The final
ETS is scheduled to be available January
2009.

The comment period on the draft ETS
will be 45 days from the date the EPA
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of a draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions
[Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978)].
Also, environmental objections that
could be raised at the draft ETS stage
but that are not raised until after
completion of the final ETS may be
waived or dismissed by the courts [City
of Angoon v. Harris, 490 F. Supp. 1334,
1338 (E.D. Wis. 1980)]. Because of these
court rulings, it is very important that
those interested in this proposed action
participate by the close of the 45-day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final ETS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft ETS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS of the merits
of the alternatives formulated and
discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

In the final EIS, the Forest Service is
required to respond to substantive
comments received during the comment
period for the draft EIS. The Forest
Service is the lead agency and the
responsible official is the Forest
Supervisor, Deschutes National Forest.
The responsible official will decide
where, and whether or not to thin
stands, and apply natural fuels
treatments. The responsible official will
also decide how to mitigate impacts of
these actions and will determine when
and how monitoring of effects will take
place.

The Deadlog Vegetation Project
decision and the reasons for the

decision will be documented in the
record of decision. That decision will be
subject to Forest Service Appeal
Regulations (35 CFR Part 215).

Rolando Mendez,

Bend/Ft. Rock Deputy District Ranger.
[FR Doc. E8-6899 Filed 4—3—-08; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of New Fee Site; Federal Lands
Recreation Enhancement Act (Title VI,
Pub. L. 108-447)

AGENCY: Ochoco National Forest, USDA
Forest Service.

ACTION: Notice of New Fee Site.

SUMMARY: The Ochoco National Forest is
planning to charge a $90 fee for the
rental of the Ochoco Ranger Station
(Ranger’s House). This site has been
reconditioned and furnishings added for
recreation use. Funds from the fee site
will be used for the continued operation
and maintenance of the Ranger’s House.

DATES: Ranger’s House will become a fee
site for recreation camping January,
2009.

ADDRESSES: Forest Supervisor, Ochoco
National Forest, 3160 NE 3 St,
Prineville, OR 97754.

FOR FURTHER INFORMATION CONTACT:
Cathy Lund, Recreation Staff, 541-416—
6451.

SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
Act (Title VII, Pub. L. 108—447) directed
the Secretary of Agriculture to publish
a six-month advance notice in the
Federal Register whenever new
recreation fee areas are established. This
new fee will be reviewed by a
Recreation Resource Advisory
Committee prior to a final decision and
implementation.

The Ochoco National Forest currently
has one other recreational rental on the
Lookout Mt. Ranger District. This rental
is occupied at 90% throughout the open
season. A business analysis of this type
of rental has shown that people desire
having this sort of recreation experience
on the Ochoco National Forest. A
market analysis indicates that the $90
per night fee is both reasonable and
acceptable for this rental.

People wanting to rent the Ranger’s
House would need to do so through the
National Recreation Reservation
Service, at http://www.reserveusa.com.
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Dated: March 25, 2008.
Jeff Walter,
Ochoco National Forest Supervisor.
[FR Doc. E8—6900 Filed 4—3—08; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of New Fee Site; Federal Lands
Recreation Enhancement Act (Title VIil,
Pub. L. 108-447)

AGENCY: Ochoco National Forest, USDA
Forest Service.

ACTION: Notice of New Fee Site.

SUMMARY: The Ochoco National Forest is
planning to charge an $8 fee for family
overnight campsites at Skull Hollow
Campground with additional vehicle/
vehicles being $4.00. These sites have
been available for non-fee recreation use
prior to this date. Camping in other
campgrounds on the Ochoco National
Forest has shown that people appreciate
and enjoy the availability of
campgrounds. Funds from the fee site
will be used for the continued operation
and maintenance of Skull Hollow.

DATES: Skull Hollow will become a fee
site for recreation camping October,
2008.

ADDRESSES: Forest Supervisor, Ochoco
National Forest, 3160 3rd St, Prineville,
OR 97754.

FOR FURTHER INFORMATION CONTACT:
Cathy Lund, Recreation Staff, 541-416—
6451.

SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
Act (Title VII, Pub. L. 108—447) directed
the Secretary of Agriculture to publish
a six month advance notice in the
Federal Register whenever new
recreation fee areas are established. This
new fee will be reviewed by a
Recreation Resource Advisory
Committee prior to a final decision and
implementation.

The Ochoco National Forest currently
has two other campgrounds on the
Crooked River National Grassland
District. These campgrounds are often
occupied throughout their open season.
A business analysis of Skull Hollow has
shown that people desire having this
sort of recreation experience on the
Ochoco National Forest. A market
analysis indicates that the $8/per night
fee and $4.00 additional vehicle is both
reasonable and acceptable for this sort
of campground.

People wanting to camp at Skull
Hollow will need to do so through a first
come first serve. This campground is

not on the National Recreation
Reservation Service, at http://
WWW.reserveusda.com.

Dated: March 25, 2008.
Jeff Walter,
Ochoco National Forest Supervisor.
[FR Doc. E8-6902 Filed 4-3-08; 8:45 am]|
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to and
Deletions from the Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List a product
and services to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities, and to delete a product and
a service previously furnished by such
agencies.

Comments Must Be Received On or
Before: May 4, 2008.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Kimberly M. Zeich,
Telephone: (703) 603-7740, Fax: (703)
603—0655, or e-mail
CMTEFedReg@jwod.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a) (2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the product and
services listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,

recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product and services
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Product

Spices, UGR-A
NSN: 8950-01-E10-1788—Spice Blend,
Barbecue Style
NSN: 8950-01-E10-1789—Spice Blend,
Cinnamon Maple Sprinkles
NSN: 8950—-01-E10-1790—Spice Blend,
Italian Style
NSN: 8950-01-E10-1791—Spice, Onion,
Minced, Dehydrated
NSN: 8950-01-E10-1792—Spice, Paprika,
Ground
NSN: 8950-01-E10-1793—Spice Blend,
Poultry Seasoning
NSN: 8950-01-E10-1794—Spice Blend,
Steak Seasoning
NSN: 8950-01-E10-1795—Spice Blend,
Vegetable Seasoning, w/o Salt
NSN: 8950-01-E10-1796—Spice, Pepper,
Black, Ground
NSN: 8950-01-E10-1797—Salt, Table,
Todized
NPA: Continuing Developmental Services,
Inc., Fairport, NY
Coverage: C-List for the requirements of the
Defense Supply Center Philadelphia,
Philadelphia, PA
Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA

Services

Service Type/Location: TSCA Assistance
Information Service, 422 South Clinton
Avenue, Rochester, NY

NPA: Association for the Blind and Visually
Impaired—Goodwill Industries of
Greater Rochester, Rochester, NY

Contracting Activity: Environmental
Protection Agency, Washington, DC

Service Type/Location: Custodial Services,
General Services Administration, Public
Buildings Service, 1500 East Bannister
Road, Buildings 2306 and 2312, Kansas
City, MO

NPA: Independence and Blue Springs
Industries, Inc., Independence, MO
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Contracting Activity: General Services
Administration, Public Buildings
Services, Region 6, Kansas City, MO

Deletions

Regulatory Flexibility Act Certification

I certify that the following action will not
have a significant impact on a substantial
number of small entities. The major factors
considered for this certification were:

1. If approved, the action should not result
in additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. If approved, the action may result in
authorizing small entities to furnish the
product and service to the Government.

3. There are no known regulatory
alternatives which would accomplish the
objectives of the Javits-Wagner-O'Day Act (41
U.S.C. 46—48c) in connection with the
product and service proposed for deletion
from the Procurement List.

Comments on this certification are invited.
Commenters should identify the statement(s)
underlying the certification on which they
are providing additional information.

End of Certification

The following product and service are
proposed for deletion from the Procurement
List:

Product
Pad, Fax Transmittal (OF 99)

NSN:7540-01-317-7368

NPA: Association for the Blind and Visually
Impaired—Goodwill Industries of
Greater Rochester, Rochester, NY

Contracting Activity: Government Printing
Office, Washington, DC

Service

Service Type/Location: Food Service, 105th
Airlift Wing, Newburgh, NY

NPA: New Dynamics Corporation,
Middletown, NY

Contracting Activity: 105th Airlift Wing/LGC,
Newburgh, NY

Kimberly M. Zeich,

Director, Program Operations.

[FR Doc. E8-7064 Filed 4-3-08; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletion from
the Procurement List.

SUMMARY: This action adds to the
Procurement List a product and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List a

product previously furnished by such
agencies.

DATES: May 4, 2008.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Kimberly M. Zeich, Telephone: (703)
603-7740, Fax: (703) 603—-0655, or
e-mail CMTEFedReg@jwod.gov.

SUPPLEMENTARY INFORMATION:
Additions

On January 25 and February 8, 2008,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notice (73 FR 4519;
7521) of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the product and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the product and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
product and services to the Government.

2. The action will result in
authorizing small entities to furnish the
product and services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and
services proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following product
and services are added to the
Procurement List:

Product

Paper, Xerographic (Chlorine Free)
NSN: 7530-01-503-8441—8"2" x 11”
NPA: Louisiana Association for the Blind,
Shreveport, LA
Coverage: The remaining General Services
Administration (Burlington, NJ depot)

requirement. A-List for the total
Government requirements as specified
by the General Services Administration
Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr, New York, NY

Services

Service Type/Location: Custodial Services,
Air National Guard, 1401 Robert B.
Miller, Jr. Drive, Garden City, GA

NPA: Trace, Inc., Boise, ID

Contracting Activity: Air National Guard,
165th Air Wing, Garden City, GA

Service Type/Location: Laundry Services, Air
National Guard-Sioux City, 185th Air
Refueling Wing, 2920 Headquarters
Avenue, Sioux City, IA

NPA: Genesis Development, Jefferson, IA

Contracting Activity: lowa Air National
Guard, Sioux City, IA

Deletion

On February 8, 2008, the Committee
for Purchase From People Who Are
Blind or Severely Disabled published
notice (73 FR 7521) of proposed
deletions to the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the product listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR
51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action should not result in
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
product to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product deleted
from the Procurement List.

End of Certification

Accordingly, the following product is
deleted from the Procurement List:

Product

Wrapper, Sterilization
NSN: 6530-00-197-9223
NSN: 6530—-00-926—4902
NSN: 6530-00-926—4903
NSN: 6530—-00-926—4904
NSN: 6530-00-926—4905
NSN: 6530-00-197-9283
NPA: Alabama Industries for the Blind,
Talladega, AL
NPA: Blind Industries & Services of
Maryland, Baltimore, MD
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NPA: Mississippi Industries for the Blind,
Jackson, MS
NSN: 6530-00-197-9228
NPA: Alabama Industries for the Blind,
Talladega, AL
NPA: Arizona Industries for the Blind,
Phoenix, AZ
NPA: Blind Industries & Services of
Maryland, Baltimore, MD
NPA: Mississippi Industries for the Blind,
Jackson, MS
Contracting Activity: Veterans Affairs
National Acquisition Center, Hines, IL
NSN: 6530-01-036—0398
NPA: UNKNOWN
NSN: 6530-01-244—-2776
NSN: 6530-01-244—9946
NSN: 6530-01-246—-0156
NSN: 6530-01-246-1935
NSN: 6530-01-248-4813
NPA: Alabama Industries for the Blind,
Talladega, AL
NPA: Arizona Industries for the Blind,
Phoenix, AZ
NPA: Blind Industries & Services of
Maryland, Baltimore, MD
NPA: Mississippi Industries for the Blind,
Jackson, MS
Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA
NSN: 6530—-00-299-9603
NPA: Alabama Industries for the Blind,
Talladega, AL
NPA: Arizona Industries for the Blind,
Phoenix, AZ
NPA: Blind Industries & Services of
Maryland, Baltimore, MD
NPA: Mississippi Industries for the Blind,
Jackson, MS
Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA
Contracting Activity: Veterans Affairs
National Acquisition Center, Hines, IL

Kimberly M. Zeich,
Director, Program Operations.

[FR Doc. E8-7065 Filed 4—3-08; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-570-894

Certain Tissue Paper Products from
the People’s Republic of China:
Preliminary Results and Partial
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is currently
conducting the 2006 2007
administrative review of the
antidumping duty order on certain
tissue paper products from the People’s
Republic of China (“PRC”). The period
of review (“POR”) for this review is
March 1, 2006, through February 28,
2007.

Ten respondents reported that they
had no exports or sales of the subject
merchandise during the POR. After
checking U.S. Customs and Border
Protection data, we are preliminarily
rescinding our review of these
companies. Additionally, in conducting
the review, the Department found that
both Max Fortune Industrial Limited &
Max Fortune (FETDE) Paper Products
Co., Ltd. (collectively “Max Fortune™’)
and Guilin Qifeng Paper Co., Ltd.
(“Guilin Qifeng”) reported subject sales
to the United States during the POR,
which the Department found to have
entered as not subject to antidumping
duties, and thus were liquidated
without the assess of such duties. With
respect to Max Fortune, the Department
will continue to collect additional
information from Max Fortune and CBP,
and consider this issue for the final
results. With respect to Guilin Qifeng,
because we found that Guilin Qifeng
made no dutiable entries of subject
tissue paper during the POR, the
Department is preliminarily rescinding
its review with respect to Guilin Qifeng.
If these preliminary results are adopted
in our final results of this review, we
will instruct CBP to assess antidumping
duties on all appropriate entries of
subject merchandise during the POR.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice, unless
extended.

EFFECTIVE DATE: April 4, 2008

FOR FURTHER INFORMATION CONTACT:
Bobby Wong or Michael Quigley, AD/
CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—0409 or (202) 482—
4047, respectively.

SUPPLEMENTARY INFORMATION:
Background

On March 3, 2007, the Department
published a notice of Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 72
FR 9505 (March 2, 2007). On March 26,
2007, in accordance with 19 CFR
351.213(b), the Department received a
timely request from Guilin Qifeng for an
administrative review. On March 30,
2007, in accordance with 19 CFR
351.213(b), the Department received a
timely request from Max Fortune, and
from Seaman Paper Company of
Massachusetts, Inc. (“‘petitioner”) for a

review of five companies.? On April 2,
2007, in accordance with 19 CFR
351.213(b), the Department received a
timely review request from Foshan
Sansico Co., Ltd.

On April 27, 2007, the Department
published the notice of initiation of an
administrative review of the
antidumping duty order on certain
tissue paper products from the PRC
covering the period March 1, 2007,
through February 28, 2007. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 72 FR 20986 (April 27, 2007).
On May 1, 2007, the Department
requested quantity and value (“Q&V”’)
information from all parties named in
the initiation notice. On May 15, 2007,
the Department received the following
documents: 1) a separate rate
certification and Q&V response from
Guilin Qifeng; 2) a letter from Vietnam
Quijiang certifying that it made no
entries of the subject merchandise
during the POR; and 3) a certification it
made no entries of subject merchandise
during the POR, and a request from
Samsam to rescind the Department’s
review with respect to Samsam. On May
16, 2007, the Department received a
Q&V response from the Sansico Group,
certifying that none of its affiliates made
entries of subject merchandise to the
United States during the POR. On May
17, 2007, the Department received Max
Fortune’s Q&V response and its separate
rate certification. On May 22, 2007, the
Sansico Group again publicly certified
that none of its affiliates made entries of
subject merchandise during the POR.

On May 29, 2007, the Department
selected Max Fortune and Guilin Qifeng
as mandatory respondents in the
administrative review, as they were
responsible for 100 percent of the
reported imports of certain tissue paper
from the PRC under review. See May 29,
2007, memorandum to James C. Doyle,
Director; from Scot T. Fullerton, Senior
International Trade Analyst through
Christopher D. Riker, Program Manager
regarding Certain Tissue Paper Products
from the People’s Republic of China:
Selection of Respondents.

On June 1, 2007, the Department
received comments from petitioner
regarding Samsam’s Q&V response. In

1Max Fortune Industiral Limited, & Max Fortune
(FETDE) Paper Products Co., Ltd. (collectively
“Max Fortune”’); Samsam Production Limited,
Guangzhou Baxi Printing Products Limited, Guilin
Samsam Paper Products Ltd. (collectively
“Samsam’’); Guilin Qifeng Paper Co., Ltd. (“Guilin
Qifeng”); Vietnam Quijiang Paper Co., Ltd.
(“Vietnam Quijiang”); and Foshan Sansico Co.,
Ltd., Sansico Asia Pacific Limited, PT Grafitecindo
Ciptaprima, PT Printec Perkasa, PT Printec Perkasa
11, & PT Sansico Utama (collectively “Sansico
Group”).
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response, on June 7, 2007, the
Department received rebuttal comments
from Samsam. On June 14, 2007, the
Department received additional
comments from petitioner in response to
Samsam’s June 7, 2007, rebuttal
comments.

On August 24, 2007, in response to
Max Fortune’s request, the Department
extended the deadline to submit new
factual information on the record of this
review.2 On August 28, 2007, the
Department invited interested parties to
comment on the Department’s surrogate
country selection and/or significant
production in the other potential
surrogate countries and to submit
publicly available information to value
the factors of production. See August
28, 2007, letter to All Interested Parties;
from Scot T. Fullerton, Program
Manager regarding the Administrative
Review of Certain Tissue Paper Products
from the People’s Republic of China. On
October 2, 2007, the Department
received comments from petitioner
regarding the Department’s selection of
India as the surrogate country. On
October 30, 2007, in response to
petitioner’s October 25, 2007, request,
the Department extended the deadline
to submit new factual information
regarding surrogate value data. See
Memorandum to the File; from Bobby
Wong, International Trade Compliance
Analyst regarding the Second
Administrative Review of Certain Tissue
Paper Products from the People’s
Republic of China. On November 14,
2007, in response to petitioner’s
November 13, 2007, request, the
Department further extended the
deadline to submit surrogate value
information. On November 14, 2007,
Guilin Qifeng submitted Indian
surrogate value information on the
record of the administrative review. See
November 14, 2007, letter to the
Department; from Guilin Qifeng Paper
Co., Ltd. regarding: Certain Tissue Paper
Products from the People’s Republic of
China: Submission of Surrogate Value
Information. On November 16, 2007,
petitioners submitted Indian surrogate
value information on the record of the
administrative review. See letter to the
Department; regarding: Administrative
Review of Certain Tissue Paper Products
from the People’s Republic of China —
Surrogate Values, dated November 16,
2007.

2 See August 24, 2007, letter from Catherine
Bertrand, Acting Program Manager, AD/CVD
Operations, Office 9; to All Interested Parties;
regarding the Administrative Review of Certain
Tissue Paper Products from the People’s Republic
of China for the period March 1, 2006 to February
28, 2007.

On November 20, 2007, the
Department published an extension of
the time limit to complete the
preliminary results. See Certain Tissue
Paper Products from the People’s
Republic of China: Extension of
Preliminary Results of Antidumping
Duty Administrative Review, 72 FR
65298 (November 20, 2007).

Questionnaires

On May 30, 2007, the Department
issued the antidumping duty
questionnaire (“‘original questionnaire”)
to Max Fortune and Guilin Qifeng.

Max Fortune:

On June 20, 2007, the Department
received Max Fortune’s timely
submission of its section A
questionnaire response. On July 16,
2007, the Department received Max
Fortune’s timely submission of its
section C and D questionnaire response,
and sales and cost reconciliation. On
September 5, 2007, the Department
received from petitioner, comments
regarding Max Fortune’s section A, C,
and D questionnaire responses.

On December 19, 2007, the
Department issued a supplemental
questionnaire (“first supplemental
questionnaire”) to Max Fortune. On
January 17, 2008, the Department
received Max Fortune’s timely response
to the Department’s first supplemental
questionnaire. On February 1, 2008, the
Department issued an additional
supplemental questionnaire (“‘second
supplemental questionnaire”) to Max
Fortune. On February 22, 2008, and
February 27, 2008, the Department
received Max Fortune’s timely
responses to the Department’s second
supplemental questionnaire.

Guilin Qifeng:

On June 27, 2007, the Department
received Guilin Qifeng’s timely
submission of its section A
questionnaire response. On July 6, 2007,
in response to a request from Guilin
Qifeng, the Department extended the
deadline for Guilin Qifeng to submit its
response to the Department’s section C
and D questionnaire. On July 13, 2007,
the Department received Guilin Qifeng’s
timely submission of its section C and
D questionnaire responses. On July 18,
2007, the Department received Guilin
Qifeng’s timely submission of its sales
and cost reconciliation.? On September

3However, the Department informed Guilin
Qifeng that it had incorrectly placed the document
on the record of the tissue paper anticircumvention
inquiry, and therefore requested that Guilin Qifeng
re-file its submission on the proper segment of the
review, which the Department received and
considered timely on October 25, 2007. See October

10, 2007, the Department received
comments from petitioner regarding
Guilin Qifeng’s section A, C, and D
questionnaire responses.

On November 13, 2007, the
Department issued a supplemental
questionnaire to Guilin Qifeng. On
December 5, 2007, the Department
received Guilin Qifeng’s timely
response to the Department’s
supplemental questionnaire.

On February 25, 2008, the Department
issued a second supplemental
questionnaire to Guilin Qifeng. On
February 29, 2008, the Department
received a timely response to the second
supplemental questionnaire. On March
6, 2008, the Department received
comments from Petitioner, regarding
Guilin Qifeng’s second supplemental
questionnaire response.

Non-Market Economy Country

In every case conducted by the
Department involving the PRC, the PRC
has been treated as a non—-market
economy (“NME”) country. See, e.g.,
Certain Tissue Paper Products from the
People’s Republic of China: Final
Results and Final Rescission, in Part, of
Antidumping Duty Administrative
Review, 72 FR 58642 (October 16, 2007).
Pursuant to the Act, any determination
that a foreign country is a NME country
shall remain in effect until revoked by
the administering authority. See, e.g.,
Freshwater Crawfish Tail Meat from the
People’s Republic of China: Notice of
Final Results of Antidumping Duty
Administrative Review, 71 FR 7013
(February 10, 2006); and Carbazole
Violet Pigment 23 from the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review and Rescission in Part, 71 FR
65073, 65074 (November 7, 2006)
unchanged in Carbazole Violet Pigment
23 from the People’s Republic of China:
Final Results of Antidumping Duty
Administrative Review, 72 FR 26589
(May 10, 2007). None of the parties to
this proceeding has contested such
treatment. Accordingly, we calculated
NV in accordance with section 773(c) of
the Act, which applies to NME
countries.

Surrogate Country and Factors

Section 773(c)(4) of the Act requires
the Department to value an NME
producer’s factors of production, to the
extent possible, in one or more market—

24, 2007, letter from Vietnam Quijiang Paper Co.,
Ltd. to the US Department of Commerce regarding
Certain Tissue Paper Products from China,
Circumvention Inquiry: Withdrawal of Previously
Submitted Documents From the Administrative
Review; on the record of the concurrent
Circumvention Inquiry.
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economy countries that (1) are at a level
of economic development comparable to
that of the NME country, and (2) are
significant producers of comparable
merchandise. Thus, on August 24, 2007,
we requested a list of possible surrogate
countries that are at a level of economic
development that is comparable to the
PRC from Import Administration’s
Office of Policy (‘“‘the OP”). See
Memorandum from Kristina Horgan,
Senior International Trade Analyst, AD/
CVD Operations, Office 9, to Ronald
Lorentzen, Director, Office of Policy, Re:
Administrative Review of Certain Tissue
Paper Products from the People’s
Republic of China (August 24, 2007).

On August 27, 2007, the OP issued
memorandums identifying five
countries as being at a level of economic
development comparable to the PRC for
the POR for the administrative review.
See Memorandum from Ron Lorentzen,
Director, Office of Policy, to Catherine
Bertrand, Acting Program Manager, AD/
CVD Operations, Office 9, Re:
Antidumping Duty Administrative
Review of Certain Tissue Paper Products
from the People’s Republic of China:
Request for a List of Surrogate Countries
(August 27, 2007) (“Policy Memo”). The
countries identified in the Policy Memo
were India, Sri Lanka, Egypt, Indonesia
and the Philippines. However, the
Department has found that of the five
countries identified as at a comparable
level of economic development, only
Egypt and India were producers of
identical merchandise. Furthermore,
World Trade Atlas4 (“WTA”) data show
that of the five countries identified in
the Policy Memo, in calendar year 2006,
India was by far the largest exporter of
identical merchandise. See March 31,
2008, Memo to the File; from Scot T.
Fullerton, Program Manager regarding
WTA Export Data.

On August 28, 2007, the Department
issued a request for parties to submit
comments on surrogate country
selection for consideration in these
preliminary results in the administrative
review. See letter from Scot T.
Fullerton, Program Manager to All
Parties, dated May 21, 2007. On October
2, 2007, Petitioner submitted comments
regarding the selection of the surrogate
country and argued that India is the
most appropriate surrogate country. See
October 2, 2007 Letter to the
Department; from petitioner regarding

4World Trade Atlas, published by Global Trade
Information Services, Inc., is a secondary electronic
source that republishes the import prices reported
in the Monthly Statistics of the Foreign Trade of
India, Volume II: Imports (“MSFTI”), as published
by the Directorate General of Commercial
Intelligence and Statistics of the Ministry of
Commerce and Industry, Government of India.

the Administrative Review of Certain
Tissue Paper Products from the People’s
Republic of China — Comments on
Surrogate Country Selection. No other
party submitted comments regarding
selection of the surrogate country.
Furthermore, no interested party has
submitted surrogate values from any
country other than India.

Therefore, the Department has
preliminarily determined that: 1) India
is at a comparable level of economic
development to China; 2) India has
significant production of identical
merchandise; and 3) India provides the
best opportunity to use quality, publicly
available, contemporaneous, data to
value the factors of production.
Accordingly, given that India meets the
Department’s criteria for surrogate—
country selection, we preliminarily
determine that India is an appropriate
surrogate country for all inputs in this
review.

Scope of Order

The tissue paper products subject to
this order are cut—to-length sheets of
tissue paper having a basis weight not
exceeding 29 grams per square meter.
Tissue paper products subject to this
order may or may not be bleached, dye—
colored, surface—colored, glazed, surface
decorated or printed, sequined,
crinkled, embossed, and/or die cut. The
tissue paper subject to this order is in
the form of cut—to-length sheets of tissue
paper with a width equal to or greater
than one-half (0.5) inch. Subject tissue
paper may be flat or folded, and may be
packaged by banding or wrapping with
paper or film, by placing in plastic or
film bags, and/or by placing in boxes for
distribution and use by the ultimate
consumer. Packages of tissue paper
subject to this order may consist solely
of tissue paper of one color and/or style,
or may contain multiple colors and/or
styles.

The merchandise subject to this order
does not have specific classification
numbers assigned to them under the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Subject
merchandise may be under one or more
of several different subheadings,
including: 4802.30; 4802.54; 4802.61;
4802.62; 4802.69; 4804.31.1000;
4804.31.2000; 4804.31.4020;
4804.31.4040; 4804.31.6000; 4804.39;
4805.91.1090; 4805.91.5000;
4805.91.7000; 4806.40; 4808.30;
4808.90; 4811.90; 4823.90; 4820.50.00;
4802.90.00; 4805.91.90; 9505.90.40. The
tariff classifications are provided for
convenience and customs purposes;

however, the written description of the
scope of this order is dispositive.5
Excluded from the scope of this order
are the following tissue paper products:
(1) tissue paper products that are coated
in wax, paraffin, or polymers, of a kind
used in floral and food service
applications; (2) tissue paper products
that have been perforated, embossed, or
die—cut to the shape of a toilet seat, i.e.,
disposable sanitary covers for toilet
seats; and (3) toilet or facial tissue stock,
towel or napkin stock, paper of a kind
used for household or sanitary
purposes, cellulose wadding, and webs
of cellulose fibers (HTSUS
4803.00.20.00 and 4803.00.40.00).

Preliminary Partial Rescission of 2006/
2007 Administrative Review

Foshan Sansico, Samsam, Guangzhou
Baxi, Guilin Samsam, PT Grafitecindo,
PT Printec, PT Printec II, Utama,
Sansico, and Vietnam Quijiang, certified
that they did not export subject tissue
paper from China to the United States
during the POR. To corroborate these
certifications, the Department reviewed
PRC tissue paper shipment data
maintained by CBP, and found no
discrepancies with the statements made
by these companies. See March 31,
2008, Memorandum to the File; from
Scot T. Fullerton, Program Manager
regarding CBP Corroboration. Therefore,
for the reasons noted above, the
Department is preliminarily rescinding
the administrative review with respect
to Foshan Sansico, Samsam, Guangzhou
Baxi, Guilin Samsam, PT Grafitecindo,
PT Printec, PT Printec II, Utama,
Sansico, and Vietnam Quijiang.

Guilin Qifeng:

In its response to the Department’s
quantity and value questionnaire and in
its response to the Department’s original
questionnaire, Guilin Qifeng certified
that it made export sales of subject
tissue paper to the United States during
the POR. Furthermore, in its response,
Guilin Qifeng provided sales and
shipping documentation demonstrating
that the shipments were in fact sales of
subject tissue paper during the POR. See
June 27, 2007, letter from Guilin Qifeng;
to the Department regarding Tissue
Paper Products from the People’s
Republic of China: Section A Response
of Guilin Qifeng Paper Co., Ltd; and
December 5, 2007, letter from Guilin
Qifeng to the Department regarding 2nd

50n January 30, 2007, at the direction of CBP, the
Department added the following HTSUS
classifications to the AD/CVD module for tissue
paper: 4802.54.3100, 4802.54.6100, and
4823.90.6700. However, we note that the six-digit
classifications for these numbers were already listed
in the scope.
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Review Certain Tissue Paper Products
from China, Supplemental
Questionnaire Response of Guilin
Qifeng Paper Co., Ltd. However, in
reviewing CBP data for PRC exports of
tissue paper to the United States, the
Department found that Guilin Qifeng
had no dutiable entries of subject tissue
paper during the POR. On February 28,
2008, the Department released CBP
import data, which identified each of
Guilin Qifeng’s reported sales, to
counsel for Guilin Qifeng. In its letter
accompanying the data, the Department
noted that, according to the CBP data,
each of Guilin Qifeng’s reported POR
sales were liquidated and not subject to
antidumping duties. In response,
counsel for Guilin Qifeng stated that
due to the proprietary nature of the data,
it was unable to share the data with its
client for the purposes of comment.
Subsequently, the Department has
notified CBP in regards to the
potentially misclassified entries® and
requested from CBP copies of Guilin
Qifeng’s entry documentation of the
alleged liquidated entries to determine
if the entries were, in fact, subject to the
antidumping duty order. We will
continue to examine the issue for the
final results.

For the preliminary results, the
Department has examined all of the
information provided by Guilin Qifeng
as well as the CBP import data, and
finds that Guilin Qifeng’s entries of
subject tissue paper were classified
upon entry as not subject to the
antidumping duty order, and therefore
not subject to suspension of liquidation.
We note that one of the Department’s
primary functions in the course of an
administrative review is to determine
the appropriate antidumping duty
margin to apply to subject merchandise,
for the purpose of directing CBP to
liquidate suspended entries of subject
merchandise at that rate. See section
751(a)(2)(C) of the Act (stating that one
of the purposes of an administrative
review is to assess the current amount
of antidumping duties on entries of
subject merchandise). Because the
record currently shows that Guilin
Qifeng’s entries of subject merchandise
were made as not being subject to
antidumping duties, and thus has no
suspended entries, consistent with the
Act and with the Department’s past
practice, the Department is
preliminarily rescinding its review with
respect to Guilin Qifeng. See Certain

6 See March 31, 2008, letter from David M.
Spooner, Assistant Secretary for Import
Administration, United States Department of
Commerce; to Thomas S. Winkowski, Assistant
Commissioner, Office of Field Operations, U.S.
Customs and Border Protection.

Cut-to-Length Carbon-Quality Steel
Plate Products From Italy: Final Results
and Partial Rescission of Antidumping
Duty Administrative Review, 71 FR
39299 (July 12, 2006).

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and, thus,
should be assigned a single
antidumping duty rate unless an
exporter can affirmatively demonstrate
an absence of government control, both
in law (de jure) and in fact (de facto),
with respect to its export activities. See
Notice of Final Determination of Sales
at Less Than Fair Value: Sparklers from
the People’s Republic of China, 56 FR
20588 (May 6, 1991) (“Sparklers”). In
this review, in support of its claim for
a company-specific rate, Max Fortune
has reported that it is a wholly foreign
owned company registered and located
in Hong Kong. See letter to the
Department; from Max Fortune
regarding Certain Tissue Paper from the
People’s Republic of China (June 20,
2006). Consequently, no additional
separate rates analysis is necessary for
Max Fortune. See Notice of Final
Determination of Sales at Less Than
Fair Value: Bicycles From the People’s
Republic of China, 61 FR 19026 (April
30, 1996).

Normal Value Comparisons: Max
Fortune

To determine whether Max Fortune’s
sales of the subject merchandise were
made at prices below normal value, we
compared U.S. price to normal values,
as described in the “U.S. Price” and
“Normal Value” sections of this notice,
below.

U.S. Price — Export Price

We based U.S. price on export price
(“EP”’) in accordance with section
772(a) of the Act, because the first sale
to an unaffiliated purchaser was made
prior to importation, and constructed
export price (“CEP”) was not otherwise
warranted by the facts on the record. We
calculated EP based on the packed price
from the exporter to the first unaffiliated
customer in the United States. Where
applicable, we deducted foreign inland
freight, insurance, foreign brokerage and
handling expenses, ocean freight, and
marine insurance from the starting price
(gross unit price), in accordance with
section 772(c) of the Act.

Max Fortune also certified that it
made export sales of subject tissue
paper to the United States during the
POR. To corroborate these certifications,

the Department reviewed subject tissue
paper shipment data maintained by
CBP. Based on the CBP data, the
Department found that several of Max
Fortune’s reported U.S. sales of subject
merchandise that entered during the
POR may have been misclassified, and
appeared to have been liquidated by
CBP. On February 22, 2008, in response
to the Department’s second
supplemental questionnaire requesting
clarification regarding the liquidated
entries, counsel for Max Fortune stated
that they were unable to confirm the
Department’s findings with their client
due to the proprietary nature of the CBP
data. Given that certain reported sales
by Max Fortune appear to have been
liquidated, the Department will
continue to request additional
information from Max Fortune and CBP,
and consider this issue for purposes of
assessment for the final results. See
Memorandum to the File, through Scot
T. Fullerton, Program Manager, AD/CVD
Operations, Office 9, from Bobby Wong,
Senior International Trade Analyst, AD/
CVD Operations, Office 9, regarding
Second Antidumping Administrative
Review of Certain Tissue Paper from the
People’s Republic of China: Max
Fortune Industrial Limited and Max
Fortune (FETDE) Paper Products Co.,
Ltd., Analysis Memorandum for the
Preliminary Results of Review (March
31, 2008) (“Max Fortune Analysis
Memo”’). Furthermore, the Department
has notified CBP in regards to the
potentially misclassified entries, as well
as requested Max Fortune’s entry
documentation covering the alleged
liquidated entries, and will continue to
examine the issue for the final results.

Use of Facts Available

Section 776(a)(1) of the Act mandates
that the Department use facts available
if necessary information is not available
on the record of an antidumping
proceeding. In the instant review, Max
Fortune has indicated that its records
for dye and ink consumption in the
papermaking and paper printing stages
of production do not permit it to report
the FOP data in a manner consistent
with the Department’s requests for
specific consumption of dyes on a color
specific basis. See January 17, 2008,
letter to the Department from Max
Fortune regarding Certain Tissue Paper
Products from the People’s Republic of
China. Pursuant to section 776(a)(2)(B)
of the Act, Max Fortune has therefore
failed to provide information relevant to
the Department’s analysis. Thus,
consistent with section 782(d) of the
Act, the Department has determined it
necessary to apply facts otherwise
available. Consistent with the
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Department’s application in the
previous segment of the instant review,
the Department has preliminarily
determined to apply the average Indian
import values for three dye types, which
are commonly used in the production of
tissue paper, to value the aggregate
amount of dye consumed in the
production of the subject tissue paper.
Therefore, the Department is also
requesting comments from parties
regarding 1) the appropriateness of
amending the Department’s CONNUM
requirement to report the consumption
of inks and dyes on a color—specific
basis, and 2) the application of the
methodology described above to value
the aggregate consumption of ink and
dyes for the purposes of the final results
and subsequent reviews.

Factors of Production

In accordance with section 773(c) of
the Act, we calculated NV based on the
factors of production which included,
but were not limited to: (A) hours of
labor required; (B) quantities of raw
materials employed; (C) amounts of
energy and other utilities consumed;
and (D) representative capital costs,
including depreciation. We used the
factors of production reported by the
producer for materials, energy, labor,
and packing. To calculate NV, we
multiplied the reported unit factor
quantities by publicly available Indian
surrogate values.

In the instant review, Max Fortune
reported that it purchased an input,
which was consumed in the production
of the merchandise under review, from
a market—economy (“ME”) supplier and
paid for in a market—economy currency.
Section 773(c) of the Act and 19 CFR
351.408(c)(1) requires the Department to
accept input prices to value the factors
of production when the input is
purchased from a ME supplier and paid
for in a ME currency. Furthermore,
consistent with the Department’s stated
policy reflected in Antidumping
Methodologies: Market Economy Inputs,
Expected Non-Market Economy Wages,
Duty Drawback; and Request for
Comments, 71 FR 61716 (October 19,
2006) (“2006 Statement of Policy”),
when a sufficient proportion of an input
is purchased from a market economy,
the Department will use the reported
market economy prices to value the
appropriate inputs when the item was
paid for in a market economy currency.
For purposes of the preliminary results,
we have determined that Max Fortune’s
reported market economy purchases
accounted for a significant portion of
total purchases of that input and,
therefore, have used the reported
purchase prices to value the input in the

Department’s normal value calculation.
See Max Fortune Analysis Memo.

Normally, the Department prefers to
use factors of production data that
accurately represent the quantity of
inputs consumed on a control number
(“CONNUM”)-specific basis. In the
present case, however, Max Fortune has
indicated that its records for dye and
ink consumption in the papermaking
and paper printing stages of production
do not permit it to report the FOP data
in a manner consistent with the
Department’s requests. Pursuant to
section 776(a)(2)(B) of the Act, however,
because Max Fortune failed to provide
information relevant to the
Department’s analysis, consistent with
section 782(d) of the Act, the
Department has determined to apply
facts otherwise available with regard to
this factor of production. We have used
the average Indian import values for
three dye types, as discussed above, as
facts available to value the aggregate
consumption of dyes used in the
production of the subject tissue paper.

In selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the data, in
accordance with our normal practice.
See, e.g., Fresh Garlic From the People’s
Republic of China: Final Results of
Antidumping Duty New Shipper Review,
67 FR 72139 (December 4, 2002), and
accompanying Issues and Decision
Memorandum at Comment 6; and Final
Results of First New Shipper Review and
First Antidumping Duty Administrative
Review: Certain Preserved Mushrooms
From the People’s Republic of China, 66
FR 31204 (June 11, 2001), and
accompanying Issues and Decision
Memorandum at Comment 5. When we
used publicly available import data
from the Ministry of Commerce of India
(“Indian Import Statistics”) for March
2006 through February 2007, as
published by the WTA, to value inputs
sourced domestically by PRC suppliers,
we added a surrogate cost for freight
using the shorter of the reported
distance from the domestic supplier to
the factory or the distance from the
closest seaport to the factory. See Sigma
Corp. v. United States, 117 F.3d 1401,
1408 (Fed. Cir. 1997). When we used
non—import surrogate values for factors
sourced domestically by PRC suppliers
(e.g., market economy purchased
inputs), we based freight for this input
on the actual distance from the input
supplier to the site at which the input
was consumed.

Additionally, in instances where we
relied on Indian import data to value
inputs, in accordance with the
Department’s practice, we excluded
imports from both NME countries and

countries deemed to maintain broadly
available, non—industry-specific
subsidies which may benefit all
exporters to all export markets (i.e.,
Indonesia, South Korea, and Thailand)
from our surrogate value calculations.
See, e.g., Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
From the People’s Republic of China;
Final Results of 1999-2000
Administrative Review, Partial
Rescission of Review, and
Determination Not to Revoke Order in
Part, 66 FR 57420 (November 15, 2001)
and accompanying Issues and Decision
Memorandum at Comment 1; See also
Memorandum to the File, through James
C. Doyle, Director, Office 9, and Scot T.
Fullerton, Program Manager, AD/CVD
Operations, Office 9; from Michael
Quigley, Senior International Trade
Analyst, AD/CVD Operations, Office 9,
regarding Antidumping Duty
Administrative Review of Certain Tissue
Paper from the People’s Republic of
China: Factors of Valuation for the
Preliminary Results (March 31, 2008)
(“Factor Valuation Memo’’). This
memorandum is on file in the Central
Records Unit (“CRU”’), room 1117 of the
Department building.

Where we could not obtain publicly
available information contemporaneous
with the POR to value factors of
production, we inflated the surrogate
value using the Indian Wholesale Price
Index (“WPI”), as published in the
International Financial Statistics of the
International Monetary Fund, for those
surrogate values in Indian rupees to be
contemporaneous with the POR. We
also made currency conversions, where
necessary, pursuant to section 773A of
the Act and 19 CFR 351.415, to U.S.
dollars using the daily exchange rate
corresponding to the reported date of
each sale. We relied on the daily
exchanges rates posted on the Import
Administration website (http://
www.trade.gov/ia/).

Specifically, the Department used
Indian Import Statistics to value the raw
material and packing material inputs
that Max Fortune used to produce the
merchandise under review during the
POR, except where listed below. For a
detailed description of all surrogate
values used for Max Fortune, see Factor
Valuation Memo at Exhibit 2.

Energy:

Max Fortune reported the
consumption of water, electricity, and
coal as energy inputs consumed in the
production of the subject tissue paper.
To value water, we calculated the
average water rates from various regions
as reported by the Maharashtra
Industrial Development Corporation,
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http://midcindia.org, dated June 1,
2003, and inflated the value for water to
be contemporaneous to the POR. See
Factor Valuation Memo at Exhibit 8. To
value electricity, we used the latest rates
provided by the OECD’s International
Energy Agency’s publication: Key World
Energy Statistics from 2003. Because the
electricity prices are based on annual
year 2000 price, we inflated the value
for electricity to be contemporaneous to
the POR—average WPI rate. See Factor
Valuation Memo at Exhibit 7. For coal,
we applied the specified price for the
appropriate grade of coal, as published
in the 2005 Indian Minerals Yearbook
and data published by the Coal India
Limited for December 2007. See Factor
Valuation Memo at Exhibit 7.

Financial Ratios:

Consistent with the determination in
the LTFV investigation, to value the
surrogate financial ratios for factory
overhead, selling, general &
administrative expenses, and profit, the
Department relied on the publicly
available information in the financial
statements for Pudumjee Pulp & Paper
Mills Ltd. (“Pudumjee”) for fiscal year
2006-2007, submitted by petitioner on
November 16, 2007. The annual report
covers the period April 1, 2006, to
March 31, 2007, and also includes data
for the 2005-2006 fiscal year, covering
the entire POR. We have determined
that Pudumjee’s financial statements are
appropriate for use in these preliminary
results because Pudumjee is a producer
of comparable merchandise and its
financial data are contemporaneous
with the POR. See Factor Valuation
Memo at Exhibit 11.

Wage Rate:

Because of the variability of wage
rates in countries with similar levels of
per—capita gross national product, 19
CFR 351.408(c)(3) requires the use of a
regression—based wage rate. Therefore,
to value the labor input, we used the
PRC’s regression—based wage rate
published by Import Administration on
its website, http://www.trade.gov/ia/.
We note that this wage rate is calculated
in accordance with the Department’s
revised methodology. See Expected Non
Market Economy Wages: Request for
Comments on 2006 Calculation, 72 FR
949 (January 9, 2007) and Antidumping
Methodologies: Market Economy Inputs,
Expected Non Market Economy Wages,
Duty Drawback, and Request for
Comments, 71 FR 6176 (October 19,
2006). See also Factor Valuation Memo.

Movement Expenses:

To value truck freight, we calculated
a weighted—average freight cost based

on publicly available data from

www.infreight.com, an Indian inland
freight logistics resource website. See
Factor Valuation Memo at Exhibit 10.

To value brokerage and handling, we
used a simple average of the publicly
summarized version of the average
value for brokerage and handling
expenses reported in the U.S. sales
listings in Essar Steel Ltd.’s (“Essar”)
February 28, 2005, Section C
submission in the antidumping duty
review of certain hot-rolled carbon steel
flat products from India, for which the
POR was December 1, 2003, through
November 30, 2004; information from
Agro Dutch Industries Ltd.’s (Agro
Dutch) May 25, 2005, Section C
submission, taken from the
administrative review of preserved
mushrooms from India, for which the
POR was February 1, 2004, through
January 31, 2005; and information from
Kejriwal Paper Ltd.’s (“Kejriwal”’)
January 9, 2006, Section C submission,
taken from the investigation of certain
lined paper from India, for which the
POR was July 1, 2004, through June 30,
2005. See Certain Hot-Rolled Carbon
Steel Flat Products From India:
Preliminary Results of Antidumping
Duty Administrative Review, 71 FR 2018
(January 12, 2006); Certain Preserved
Mushrooms From India: Final Results of
Antidumping Duty Administrative
Review, 71 FR 10646 (March 2, 2006);
and Notice of Final Determination of
Sales at Less Than Fair Value, and
Negative Determination of Critical
Circumstances: Certain Lined Paper
Products from India, 71 FR 45012
(August 8, 2006). See also Factor
Valuation Memo at Exhibit 6.

In accordance with 19 CFR
351.301(c)(3)(ii), for the final
determination in an antidumping
administrative review, interested parties
may submit publicly available
information to value the factors of
production within 20 days after the date
of publication of the preliminary
determination.”

7 In accordance with 19 CFR 351.301(c)(1), for the
final determination of this administrative review,
interested parties may submit factual information to
rebut, clarify, or correct factual information
submitted by an interested party less than ten days
before, on, or after, the applicable deadline for
submission of such factual information. However,
the Department notes that 19 CFR 351.301(c)(1)
permits new information only insofar as it rebuts,
clarifies, or corrects information recently placed on
the record. The Department generally cannot accept
the submission of additional, previously absent-
from-the-record alternative surrogate value
information pursuant to 19 CFR 351.301(c)(1). See
Glycine from the People’s Republic of China: Final
Results of Antidumping Duty Administrative
Review and Final Rescission, in Part, 72 FR 58809
(October 17, 2007) and accompanying Issues and
Decision Memorandum at Comment 2.

Preliminary Results of Review

We preliminarily determine that the
following antidumping duty margins
exist:

CERTAIN TISSUE PAPER FROM THE
PRC

Individually Reviewed Exporters Percent

Max Fortune Ltd. .......ccccceeveeennns 0.00

For details on the calculation of the
antidumping duty weighted—average
margin for each company, see the
respective company’s analysis
memorandum for the preliminary
results of the first administrative review
of the antidumping duty order on tissue
paper from the PRC, dated March 31,
2008. Public versions of these
memoranda are on file in the CRU.

Assessment Rates

Pursuant to 19 CFR 351.212(b), the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries. The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after publication of the final results of
this review. For assessment purposes,
where possible, we calculated importer—
specific assessment rates for tissue
paper from the PRC via ad valorem duty
assessment rates based on the ratio of
the total amount of the dumping
margins calculated for the examined
sales to the total entered value of those
same sales. We will instruct CBP to
assess antidumping duties on all
appropriate entries covered by this
review if any assessment rate calculated
in the final results of this review is
above de minimis. The final results of
this review shall be the basis for the
assessment of antidumping duties on
entries of merchandise covered by the
final results of these reviews and for
future deposits of estimated duties,
where applicable.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) for Max
Fortune, the cash deposit rate will be
established in the final results of this
review (except, if the rate is zero or de
minimis, i.e., less than 0.5 percent, no
cash deposit will be required for that
company); (2) for all other previously
investigated or reviewed PRC and non—
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PRC exporters that have separate rates,
the cash deposit rate will continue to be
the exporter—specific rate published for
the most recent period; (3) for all PRC
exporters of subject merchandise which
have not been found to be entitled to a
separate rate, the cash deposit rate will
be the PRC—wide rate of 112.64 percent;
and (4) for all non—PRC exporters of
subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable to the
PRC exporters that supplied that non—
PRC exporter. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Schedule for Final Results of Review

The Department will disclose
calculations performed in connection
with the preliminary results of this
review within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b). Any interested
party may request a hearing within 30
days of publication of this notice in
accordance with 19 CFR 351.310(c).
Any hearing will normally be held 37
days after the publication of this notice,
or the first workday thereafter, at the
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230. Individuals who
wish to request a hearing must submit
a written request within 30 days of the
publication of this notice in the Federal
Register to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. Requests for a
public hearing should contain: (1) the
party’s name, address, and telephone
number; (2) the number of participants;
and (3) to the extent practicable, an
identification of the arguments to be
raised at the hearing.

Unless otherwise notified by the
Department, interested parties may
submit case briefs within 30 days of the
date of publication of this notice in
accordance with 19 CFR 351.309(c)(ii).
As part of the case brief, parties are
encouraged to provide a summary of the
arguments not to exceed five pages and
a table of statutes, regulations, and cases
cited in accordance with 19 CFR
351.309(c)(2)(ii). Rebuttal briefs, which
must be limited to issues raised in the
case briefs, must be filed within five
days after the case brief is filed in
accordance with 19 CFR 351.309(d). The
Department will issue the final results
of this review, which will include the
results of its analysis of issues raised in
the briefs, not later than 120 days after
the date of publication of this notice in

accordance with section 751(a)(2)(B)(iv)
of the Act and 19 CFR 351.213(h)(1).

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during these review
periods. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and this
notice are published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: March 31, 2008.
Stephen J. Claeys,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E8-7102 Filed 4-3-08; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-836]

Glycine from the People’s Republic of
China: Preliminary Results of
Antidumping Duty Administrative
Review and Partial Rescission

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request from
Geo Specialty Chemicals, Inc. (“GSC”),
a domestic glycine producer, the
Department of Commerce (“‘the
Department”) is conducting an
administrative review of the
antidumping duty order on glycine from
the People’s Republic of China (“PRC”).
This review covers Nantong Dongchang
Chemical Industry Corporation
(“Nantong Dongchang”) and Baoding
Mantong Fine Chemistry Co., Ltd.
(“Baoding Mantong”’). The period of
review (“POR”) is March 1, 2006,
through February 28, 2007. On July 26,
2007, Nantong Dongchang indicated
that it would not reply to the
Department’s antidumping
questionnaire in this administrative
review; therefore, we have preliminarily
determined to apply facts otherwise
available with an adverse inference
(“AFA”) to Nantong Dongchang. In
addition, we have preliminarily
determined that Baoding Mantong made
sales below normal value (“NV”’). With
respect to the 21 other companies for

whom petitioners submitted a request
for review and a subsequent timely
withdrawal request, we are rescinding
this review.! The preliminary results are
listed below in the section titled
“Preliminary Results of Review.” If
these preliminary results are adopted in
our final results, we will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess the ad valorem margins against
the entered value of each entry of the
subject merchandise during the POR.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: April 4, 2008.

FOR FURTHER INFORMATION CONTACT:
Michael Quigley or Toni Dach, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—4047, or (202)
482-1655, respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 29, 1995, the Department
published in the Federal Register an
antidumping duty order on glycine from
the PRC. See Antidumping Duty Order:
Glycine from the People’s Republic of
China, 60 FR 16116 (March 29, 1995).
On March 2, 2007, the Department
published an Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 72
FR 9505 (March 2, 2007). On March 28,
2007, GEO Speciality Chemicals, Inc.
(“GSC”), requested that the Department
conduct an administrative review of
sales of subject merchandise by 26
companies to the United States during
the POR, in accordance with section
351.213(b) of the Department’s
regulations. Those 26 companies are:
A.H.A. International Company, Ltd.;
Amol Biotech Limited; Baoding
Mantong; Beijing Jian Li Pharmaceutical
Company; Changzhou Dahua Importer
and Exporter (Group); Chem—Base
(Nantong) Laboratories Company; China
Container Line (USA); Dongchang
Chemical Industrial Company; Hua Yip
Company, Inc.; Jizhou City Huayang
Chemical Company, Ltd.; Nantong
Dongchang; Orichem International Ltd.;
Qingdao Samin Chemical Company,

1 Although the Department initiated an
administrative review for 24 companies, Nantong
Dongchang was also identified in the initiation
notice as Dongchang Chemical Industrial Company,
as GSC indicated in its July 27, 2007, letter to the
Department.
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Ltd.; Shanghai Dayue International;
Shanghai Light Industrial; Shanghai
Waseta International; Sinochem
Qingdao Company, Ltd.; Sinosweet
Company, Ltd.; Sumee China Jiangsu
Machinery; Sumec (On Behalf of
Nantong); Taigeng Global Enterprises
Ltd.; Textiles Silk Light Ind. Products;
Tianjin Tiancheng Pharmaceutical
Company; Weifang Sunwin Chemicals
Company, Ltd.; Yicheng Logistics
Shanghai Ltd.; and Zheijiang Ruili
Cemented Carbide. On March 30, 2007,
Nantong Dongchang requested an
administrative review of its sales during
the POR, in accordance with section
351.213(b) of the Department’s
regulations. On April 5, 2007, prior to
initiation of the review, GSC withdrew
its review request with respect to two
companies: Hua Yip Company, Inc. and
Taigeng Global Enterprises Ltd, because
GSC was unable to provide addresses
for these two companies.

On April 27, 2007, the Department
initiated the antidumping duty
administrative review with respect to
the 24 remaining companies. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 72 FR 20986 (April 27, 2007).
On June 14, 2007, the Department
selected Baoding Mantong and Nantong
Dongchang as mandatory respondents.
See Memorandum to James C. Doyle,
Director, AD/CVD Operations, Office 9,
through Christopher D. Riker, Program
Manager, AD/CVD Operations, Office 9,
from Catherine C. Bertrand, Senior
International Trade Analyst, AD/CVD
Operations, Office 9, regarding 2006/
2007 Antidumping Duty Administrative
Review of Glycine from the People’s
Republic of China: Selection of
Respondents. On November 30, 2007,
the Department extended the deadline
for the publication of the preliminary
results to March 31, 2008. See Glycine
from the People’s Republic of China:
Extension of Time Limits for the
Preliminary Results of the 2006-2007
Administrative Review, 72 FR 67701
(November 30, 2007).

Questionnaires

On June 14, 2007, the Department
issued standard non-market economy
(“NME”) antidumping duty
questionnaires to Baoding Mantong and
Nantong Dongchang. On July 3, 2007,
and July 23, 2007, the Department
issued extensions of the deadline for
Nantong Dongchang to file its response
to the questionnaire. On July 26, 2007,
Nantong Dongchang notified the
Department that it would not reply to
the Department’s antidumping
questionnaire in this administrative
review. On July 27, 2007, GSC withdrew

its request for administrative review for
all companies except Nantong
Dongchang and Baoding Mantong.

Baoding Mantong submitted its
section A response on July 5, 2007, and
its response to sections C and D on July
20, 2007. Baoding Mantong submitted
supplemental responses on December 3,
2007, February 28, 2008, and March 7,
2008.

Surrogate Country and Factors

On September 17, 2007, the
Department’s Office of Policy issued a
memorandum listing India, Sri Lanka,
Egypt, Indonesia, and the Philippines as
economically comparable surrogate
countries for this review. On October 5,
2007, we invited interested parties to
comment on the Department’s surrogate
country selection and to submit publicly
available information to value the
factors of production (“FOPs”), and
attached the memorandum outlining the
appropriate surrogate countries in this
case based solely on economic
comparability. See Letter to All
Interested Parties, from Scot T.
Fullerton, Program Manager, Office 9,
Import Administration, regarding 2006—
2007 Administrative Review of
Administrative Review of Glycine from
the People’s Republic of China
(“China”): Surrogate Country List, at
Attachment One (‘‘Surrogate Country
Letter Attachment”’). On November 20,
2007, Baoding Mantong submitted
comments regarding the selection of
surrogate values. On February 7, 2008,
GSC submitted information for the
Department to consider in valuing the
FOPs. On February 29, 2008, GSC
submitted comments regarding the
surrogate value information placed on
the record. All surrogate value data
submitted by both parties were from
Indian sources.

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Tariff Act of 1930, as
amended (“the Act”), directs it to base
NV, in most circumstances, on the NME
producer’s FOPs, valued in a surrogate
market economy country or countries
considered to be appropriate by the
Department. In accordance with section
773(c)(4) of the Act, in valuing the
factors of production, the Department
shall utilize, to the extent possible, the
prices or costs of FOPs in one or more
market economy countries that are: (1)
at a level of economic development
comparable to that of the NME country;
and (2) significant producers of
comparable merchandise.

India is among the countries
comparable to the PRC in terms of
overall economic development. In its
February 7, 2008, letter commenting on

surrogate country selection, GSC
suggested that India be the primary
surrogate country because it is a
significant producer of glycine (whereas
the other selected countries are not),
and also because of the availability of
surrogate value data from Indian
sources. In addition, based on publicly
available information placed on the
record (i.e., export data as found in the
Surrogate Country Letter Attachment),
India is a significant producer of the
subject merchandise. Furthermore, India
has been the primary surrogate country
in past segments of this case, and both
GSC and Baoding Mantong submitted
surrogate values based solely on Indian
data that are contemporaneous to the
POR.

Given that India meets the criteria
listed in sections 773(c)(4)(A) and (B) of
the Act, interested parties have placed
only Indian surrogate value information
on the record of this review, and our use
of India as the surrogate country in past
reviews of glycine, we have selected
India as the surrogate country for
purposes of these preliminary results.
The sources of the surrogate factor
values are discussed under the “Normal
Value” section below and in
Memorandum to the File through Scot
T. Fullerton, Program Manager, Office 9
from Toni Dach, International Trade
Analyst, Office 9: Administrative
Review of Glycine from the People’s
Republic of China: Surrogate Values for
the Preliminary Results, March 28, 2008
(“Surrogate Values Memo”). In
accordance with 19 CFR
351.301(c)(3)(ii), for the final results of
an antidumping administrative review,
interested parties may submit publicly
available information to value the
factors of production within 20 days
after the date of publication of the
preliminary determination.2

Scope of the Order

The product covered by the order is
glycine, which is a free—flowing
crystalline material, like salt or sugar.

2In accordance with 19 CFR 351.301(c)(1), for the
final results of this administrative review,
interested parties may submit factual information to
rebut, clarify, or correct factual information
submitted by an interested party less than ten days
before, on, or after, the applicable deadline for
submission of such factual information. However,
the Department notes that 19 CFR 351.301(c)(1)
permits new information only insofar as it rebuts,
clarifies, or corrects information placed on the
record. The Department generally will not accept
the submission of additional, previously absent-
from-the-record alternative surrogate value
information pursuant to 19 CFR 351.301(c)(1). See
Glycine from the People’s Republic of China: Final
Results of Antidumping Duty Administrative
Review and Final Rescission, in Part, 72 FR 58809
(October 17, 2007) and accompanying Issues and
Decision Memorandum at Comment 2.
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Glycine is produced at varying levels of
purity and is used as a sweetener/taste
enhancer, a buffering agent,
reabsorbable amino acid, chemical
intermediate, and a metal complexing
agent. This review covers glycine of all
purity levels. Glycine is currently
classified under subheading
2922.49.4020 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheading is provided for convenience
and Customs purposes, the written
description of the merchandise under
the order is dispositive.

Separate Rate

A designation of a country as an NME
remains in effect until it is revoked by
the Department. See section
771(18)(C)(i) of the Act. Accordingly,
there is a rebuttable presumption that
all companies within the PRC are
subject to government control and, thus,
should be assessed a single antidumping
duty rate. It is the Department’s
standard policy to assign all exporters of
the merchandise subject to review in
NME countries a single rate unless an
exporter can affirmatively demonstrate
an absence of government control, both
in law (de jure) and in fact (de facto),
with respect to exports. To establish
whether a company is sufficiently
independent to be entitled to a separate,
company-specific rate, the Department
analyzes each exporting entity in an
NME country under the test established
in the Final Determination of Sales at
Less than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (“Sparklers”), as
amplified by the Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (““Silicon Carbide”). With
respect to Nantong Dongchang, as noted
above, Nantong Dongchang withdrew
from participation in the administrative
review; therefore Nantong Dongchang
has failed to demonstrate its eligibility
for a separate rate. See “PRC-Wide Rate
and Facts Otherwise Available” Section,
below.

A. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: 1) an absence of
restrictive stipulations associated with
an individual exporter’s business and
export licenses; 2) any legislative
enactments decentralizing control of
companies; and 3) any other formal
measures by the government
decentralizing control of companies. See
Sparklers, 56 FR at 20589. In a prior

administrative review for this case, the
Department granted a separate rate to
Baoding Mantong. See Glycine from the
People’s Republic of China: Notice of
Final Results of Antidumping Duty
Administrative Review, 70 FR 47176
(August 12, 2005). However, it is the
Department’s policy to evaluate requests
for a separate rate individually,
regardless of whether the respondent
received a separate rate in the past. See
Manganese Metal From the People’s
Republic of China: Final Results and
Partial Rescission of Antidumping Duty
Administrative Review, 63 FR 12440,
12441-12442 (March 13, 1998).

In this review, Baoding Mantong
submitted a complete response to the
separate rates section of the
Department’s NME questionnaire. See
Baoding Mantong section A response,
July 5, 2008. In its response, Baoding
Mantong includes PRC government laws
and regulations with respect to
corporate ownership, its business
license, and narrative information
regarding the company’s operations and
selection of management. The
information provided by Baoding
Mantong supports a finding of a de jure
absence of governmental control over
their export activities based on: (1) an
absence of restrictive stipulations
associated with the exporter’s business
license; and (2) the legal authority on
the record decentralizing control over
the respondents, as demonstrated by the
PRC laws placed on the record of this
review. No party submitted information
to the contrary. Accordingly, we
preliminarily find an absence of de jure
control.

B. Absence of De Facto Control

The absence of de facto governmental
control over exports is based on whether
the respondent: (1) sets its own export
prices independent of the government
and other exporters; (2) retains the
proceeds from its export sales and
makes independent decisions regarding
the disposition of profits or financing of
losses; (3) has the authority to negotiate
and sign contracts and other
agreements; and (4) has autonomy from
the government regarding the selection
of management. See Silicon Carbide, 59
FR at 22587; Sparklers, 56 FR at 20589;
see also Notice of Final Determination
of Sales at Less Than Fair Value:
Furfuryl Alcohol from the People’s
Republic of China, 60 FR 22544, 22545
(May 8, 1995).

In its questionnaire responses,
Baoding Mantong submitted evidence
indicating an absence of de facto
governmental control over its export
activities. Specifically, this evidence
indicates that: (1) Baoding Mantong sets

its own export prices independent of the
government and without the approval of
a government authority; (2) Baoding
Mantong retains the proceeds from its
sales and makes independent decisions
regarding the disposition of profits or
financing of losses; (3) Baoding Mantong
has a general manager with the
authority to negotiate and bind the
company in an agreement; (4) the
general manager is selected by the board
of directors, and the general manager
appoints the deputy managers and the
manager of each department; and (5)
there is no restriction on the company’s
use of export revenues. Therefore, the
Department preliminarily finds that
Baoding Mantong has established prima
facie that it qualifies for a separate rate
under the criteria established by Silicon
Carbide and Sparklers.

Partial Rescission of Review

In accordance with 19 CFR
351.213(d)(1), as a timely withdrawal
request was submitted to the
Department by GSC on July 27, 2007, we
are rescinding this administrative
review with respect to the following 21
companies: A.H.A. International
Company, Ltd.; Amol Biotech Limited;
Beijing Jian Li Pharmaceutical
Company; Changzhou Dahua Importer
and Exporter (Group); Chem—Base
(Nantong) Laboratories Company; China
Container Line (USA); Jizhou City
Huayang Chemical Company, Ltd.;
Orichem International Ltd.; Qingdao
Samin Chemical Company, Ltd.;
Shanghai Dayue International; Shanghai
Light Industrial; Shanghai Waseta
International; Sinochem Qingdao
Company, Ltd.; Sinosweet Company,
Ltd.; Sumee China Jiangsu Machinery;
Sumec (On Behalf of Nantong); Textiles
Silk Light Ind. Products; Tianjin
Tiancheng Pharmaceutical Company;
Weifang Sunwin Chemicals Company,
Ltd.; Yicheng Logistics Shanghai Ltd.;
and Zheijiang Ruili Cemented Carbide.?

PRC Wide Rate and Facts Otherwise
Available

Nantong Dongchang, which was
selected as a mandatory respondent, did
not respond to the Department’s request
for information, and thus has failed to
demonstrate its eligibility for a separate
rate. The PRC—wide rate applies to all
entries of subject merchandise except
for entries from PRC producers/
exporters that have their own calculated

3 Tianjin Tiancheng Pharmaceutical Company has
a separate rate, and we will liquidate its entries 15
days after publication of this notice. As the
remaining 20 companies do not have a separate
rate, they are considered part of the PRC-wide
entity and any entries will be liquidated at the
conclusion of this review.
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rate. See “Separate Rates” section
above. Companies that have not
demonstrated their entitlement to a
separate rate are appropriately
considered to be part of the PRC—wide
entity. Therefore, we determine it is
necessary to review the PRC-wide
entity, because Nantong Dongchang is
subject to the instant proceeding. In
doing so, we note that section 776(a)(1)
of the Act mandates that the Department
use the facts available if necessary
information is not available on the
record of an antidumping proceeding. In
addition, section 776(a)(2) of the Act
provides that if an interested party or
any other person: (A) withholds
information that has been requested by
the administering authority; (B) fails to
provide such information by the
deadlines for the submission of the
information or in the form and manner
requested, subject to subsections (c)(1)
and (e) of section 782 of the Act; (C)
significantly impedes a proceeding
under this title; or (D) provides such
information but the information cannot
be verified as provided in section 782(3i)
of the Act, the Department shall, subject
to section 782(d) of the Act, use the facts
otherwise available in reaching the
applicable determination under this
title. Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department shall
promptly inform the party submitting
the response of the nature of the
deficiency and shall, to the extent
practicable, provide that party with an
opportunity to remedy or explain the
deficiency. Section 782(d) of the Act
additionally states that if the party
submits further information that is
unsatisfactory or untimely, the
administering authority may, subject to
subsection (e), disregard all or part of
the original and subsequent responses.
Section 782(e) of the Act provides that
the Department shall not decline to
consider information that is submitted
by an interested party and is necessary
to the determination but does not meet
all the applicable requirements
established by the administering
authority if: (1) the information is
submitted by the deadline established
for its submission; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability in
providing the information and meeting
the requirements established by the
administering authority with respect to

the information; and (5) the information
can be used without undue difficulties.

As addressed below for Nantong
Dongchang, we find that the PRC-wide
entity, which includes Nantong
Dongchang, did not respond to our
request for information and that
necessary information either was not
provided, or the information provided
could not be verified and is not
sufficiently complete to enable the
Department to use it for these
preliminary results. Therefore, we find
it necessary, under section 776(a)(2) of
the Act, to use facts otherwise available
as the basis for the preliminary results
of this review for the PRC—wide entity.

Nantong Dongchang submitted a
response to the Department’s Quantity
and Value questionnaire. The
Department granted Nantong Dongchang
an extension on July 3, 2007, and
another extension on July 23, 2007 to
submit its section A response. However,
on July 26, 2007, the Department
received a notification from Nantong
Dongchang stating that it would not
submit responses to the Department’s
antidumping questionnaires. See July
26, 2007, letter to the U.S. Department
of Commerce, from Nantong Dongchang.
Because Nantong Dongchang did not
provide its initial questionnaire
response, or continue to participate in
the review, the company denied the
Department an opportunity to analyze
any of its POR—specific sales and
production information, as well as its
eligibility for a separate rate. Because
Nantong Dongchang denied the
Department the opportunity to further
investigate its quantity and value
response and, despite several
extensions, did not submit any
responses to the Department’s section A,
C and D questionnaires, the Department
has preliminarily determined that
Nantong Dongchang significantly
impeded the Department’s proceeding
by withholding information, and failing
to respond to the Department’s request
for information within the Department’s
specified deadlines. Therefore, pursuant
to sections 776(a)(2)(A),(B), and (C) of
the Act, the Department preliminarily
finds that the application of facts
available is appropriate for these
preliminary results.

Pursuant to section 776(b) of the Act,
we find that the PRC—wide entity,
which includes Nantong Dongchang,
failed to cooperate by not acting to the
best of its ability. As noted above,
Nantong Dongchang indicated to the
Department that it would not participate
in this review, or otherwise did not
provide the requested information,
despite repeated requests that it do so.
This POR-specific information was in

the sole possession of Nantong
Dongchang, and could not be obtained
otherwise. Thus, because Nantong
Dongchang, and thus the PRC-wide
entity, refused to participate fully in this
proceeding, we find it appropriate to
use an inference that is adverse to the
interests of the PRC—wide entity in
selecting from among the facts
otherwise available. By doing so, we
ensure that the companies that are part
of the PRC—wide entity, including
Nantong Dongchang, will not obtain a
more favorable result by failing to
cooperate than had they cooperated
fully in this review.

Selection of Adverse Facts Available
(“AFA”’) Rate

In deciding which facts to use as
AFA, section 776(b) of the Act and 19
CFR 351.308(c) authorize the
Department to rely on information
derived from (1) the petition, (2) a final
determination in the investigation, (3)
any previous review or determination,
or (4) any information placed on the
record. In reviews, the Department
normally selects, as AFA, the highest
rate on the record of any segment of the
proceeding. See, e.g., Freshwater
Crawfish Tail Meat from the People’s
Republic of China: Notice of Final
Results of Antidumping Duty
Administrative Review, 68 FR 19504,
19506 (April 21, 2003). The Court of
International Trade (“CIT”) and the
Court of Appeals for the Federal Circuit
have consistently upheld the
Department’s practice in this regard. See
Rhone Poulenc, Inc. v. United States,
899 F.2d 1185, 1190 (Fed. Cir. 1990)
(“Rhone Poulenc”); NSK Ltd. v. United
States, 346 F. Supp. 2d 1312, 1335 (CIT
2004) (upholding a 73.55 percent total
AFA rate, the highest available dumping
margin from a different respondent in a
LTFV investigation); see also Kompass
Food Trading Int’l v. United States, 24
CIT 678, 680 (2000) (upholding a 51.16
percent total AFA rate, the highest
available dumping margin from a
different, fully cooperative respondent);
and Shanghai Taoen Int’l Trading Co.,
Ltd. v. United States, 360 F. Supp 2d
1339, 1348 (CIT 2005) (upholding a
223.01 percent total AFA rate, the
highest available dumping margin from
a different respondent in a previous
administrative review).

The Department’s practice when
selecting an adverse rate from among
the possible sources of information is to
ensure that the margin is sufficiently
adverse ‘“‘so as to effectuate the statutory
purposes of the adverse facts available
rule to induce respondents to provide
the Department with complete and
accurate information in a timely
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manner.” See Notice of Final
Determination of Sales at Less than Fair
Value: Static Random Access Memory
Semiconductors from Taiwan, 63 FR
8909, 8932 (February 23, 1998). The
Department’s practice also ensures “that
the party does not obtain a more
favorable result by failing to cooperate
than if it had cooperated fully.” See
Statement of Administrative Action
accompanying the Uruguay Round
Agreements Act, H.R. Doc. 103-316, vol.
1(1994) (“SAA”), at 870; see also Notice
of Final Determination of Sales at Less
than Fair Value: Certain Frozen and
Canned Warmwater Shrimp from Brazil,
69 FR 76910, 76912 (December 23,
2004); D&L Supply Co. v. United States,
113 F.3d 1220, 1223 (Fed. Cir. 1997). In
choosing the appropriate balance
between providing respondents with an
incentive to respond accurately and
imposing a rate that is reasonably
related to the respondent’s prior
commercial activity, selecting the
highest prior margin “reflects a common
sense inference that the highest prior
margin is the most probative evidence of
current margins because, if it were not
so, the importer, knowing of the rule,
would have produced current
information showing the margin to be
less.” Rhone Poulenc, 899 F.2d at 1190.
Consistent with the statute, court
precedent, and its normal practice, the
Department has assigned the rate of
155.89 percent, the highest rate on the
record of any segment of the proceeding,
to the PRC—wide entity, which includes
Nantong Dongchang, as AFA. See, e.g.,
Glycine from the People’s Republic of
China: Final Results of the Expedited
Sunset Review of the Antidumping Duty
Order, 70 FR 58185 (October 5, 2005)
(“Glycine Sunset Results”). As
discussed further below, this rate has
been corroborated.

Corroboration of Secondary
Information Used as AFA

Section 776(c) of the Act provides
that, where the Department selects from
among the facts otherwise available and
relies on ““secondary information,” the
Department shall, to the extent
practicable, corroborate that information
from independent sources reasonably at
the Department’s disposal. Secondary
information is described in the SAA as
“fi}nformation derived from the
petition that gave rise to the
investigation or review, the final
determination concerning the subject
merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See SAA at 870.
The SAA states that “corroborate”
means to determine that the information
used has probative value. The

Department has determined that to have
probative value, information must be
reliable and relevant. See Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished from Japan,
and Tapered Roller Bearings Four
Inches or Less in Outside Diameter, and
Components Thereof, from Japan;
Preliminary Results of Antidumping
Duty Administrative Reviews and
Partial Termination of Administrative
Reviews, 61 FR 57391, 57392 (November
6, 1996), unchanged in Tapered Roller
Bearings and Parts Thereof, Finished
and Unfinished, From Japan, and
Tapered Roller Bearings, Four Inches or
Less in Outside Diameter, and
Components Thereof, From Japan; Final
Results of Antidumping Duty
Administrative Reviews and
Termination in Part, 62 FR 11825
(March 13, 1997). The SAA also states
that independent sources used to
corroborate such evidence may include,
for example, published price lists,
official import statistics and customs
data, and information obtained from
interested parties during the particular
investigation or review. SAA, at 870.
See Notice of Preliminary Determination
of Sales at Less Than Fair Value: High
and Ultra-High Voltage Ceramic Station
Post Insulators from Japan, 68 FR 35627
(June 16, 2003) unchanged in Notice of
Final Determination of Sales at Less
Than Fair Value: High and Ulira-High
Voltage Ceramic Station Post Insulators
from Japan, 68 FR 62560 (November 5,
2003); Notice of Final Determination of
Sales at Less Than Fair Value: Live
Swine From Canada, 70 FR 12181,
12183 (March 11, 2005).

To be considered corroborated,
information must be found to be both
reliable and relevant. Unlike other types
of information, such as input costs or
selling expenses, there are no
independent sources for calculated
dumping margins. The only sources for
calculated margins are administrative
determinations. The AFA rate we are
applying for the current review, 155.89
percent, the PRC—wide rate established
in the LTFV investigation, was
determined to have probative value
during the 2005 sunset review of glycine
from the PRC, as the Department found
it to be the only margin that reflects the
actions of the PRC-wide entity absent
the discipline of an order. See Glycine
from the People’s Republic of China;
Final Results of t