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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 229
[Regulation CC; Docket No. R-1308]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board of Governors
(Board) is amending appendix A of
Regulation CC to delete the reference to
the head office of the Federal Reserve
Bank of Kansas City and reassign the
Federal Reserve routing symbols
currently listed under that office to the
head office of the Federal Reserve Bank
of Dallas, and is amending appendix B
of Regulation CC to delete the reference
to the Kansas City head office.

DATES: The final rule will become
effective on April 19, 2008.

FOR FURTHER INFORMATION CONTACT:
Jeffrey S.H. Yeganeh, Financial Services
Manager (202/728-5801), or Joseph P.
Baressi, Financial Services Project
Leader (202/452—-3959), Division of
Reserve Bank Operations and Payment
Systems; or Heatherun Sophia Allison,
Senior Counsel (202/452-3565), Legal
Division. For users of
Telecommunications Devices for the
Deaf (TDD) only, contact 202/263—4869.

SUPPLEMENTARY INFORMATION:

Background

Regulation CC establishes the
maximum period a depositary bank may
wait between receiving a deposit and
making the deposited funds available
for withdrawal.? A depositary bank
generally must provide faster

1For purposes of Regulation CC, the term “bank”
refers to any depository institution, including
commercial banks, savings institutions, and credit
unions.

availability for funds deposited by a
“local check” than by a “nonlocal
check.” A check drawn on a bank is
considered local if it is payable by or at
a bank located in the same Federal
Reserve check-processing region as the
depositary bank. A check drawn on a
nonbank is considered local if it is
payable through a bank located in the
same Federal Reserve check-processing
region as the depositary bank. Checks
that do not meet the requirements for
“local”” checks are considered
“nonlocal.”

Appendix A to Regulation CC
contains a routing number guide that
assists banks in identifying local and
nonlocal banks and thereby determining
the maximum permissible hold periods
for most deposited checks. The
appendix includes a list of each Federal
Reserve check-processing office and the
first four digits of the routing number,
known as the Federal Reserve routing
symbol, of each bank that is served by
that office for check-processing
purposes. Banks whose Federal Reserve
routing symbols are grouped under the
same office are in the same check-
processing region and thus are local to
one another. Appendix B to Regulation
CC reduces the generally permissible
hold times for nonlocal check deposits
collected between certain check-
processing regions from 5 days to 3 days
due to generally faster collection times
between these regions.

On April 19, 2008, the Reserve Banks
will transfer the check-processing
operations of the head office of the
Federal Reserve Bank of Kansas City to
the head office of the Federal Reserve
Bank of Dallas.2 To assist banks in
identifying local and nonlocal checks
and making funds availability decisions,
the Board is amending the lists of
routing symbols in appendix A
associated with the Federal Reserve
Banks of Kansas City and Dallas to
reflect the transfer of check-processing
operations from the head office of the
Federal Reserve Bank of Kansas City to
the head office of the Federal Reserve

2The Reserve Banks announced in May 2006 that
the check-processing operations of the head office
of the Federal Reserve Bank of Kansas City would
be transferred to the head office of the Federal
Reserve Bank of St. Louis in the first half of 2008.
See http://www.federalreserve.gov/newsevents/
press/other/20060531a.htm. The Board provided
notice earlier this year, however, that the Kansas
City check-processing operations instead would be
transferred to the head office of the Federal Reserve
Bank of Dallas. See 73 FR 1267, January 8, 2008.

Bank of Dallas. In addition, because the
Kansas City check-processing region
will no longer exist, the Board is
deleting the appendix B reference to the
Kansas City office, and, as a result of
this change, there will be no offices
listed in that appendix.

To coincide with the effective date of
the underlying check-processing
changes, the amendments to appendix A
and appendix B are effective April 19,
2008. The Board is providing notice of
the amendments at this time to give
affected banks ample time to make any
needed processing changes. Early notice
also will enable affected banks to amend
their availability schedules and related
disclosures if necessary and provide
their customers with notice of these
changes.3

Administrative Procedure Act

The Board has not followed the
provisions of 5 U.S.C. 553(b) relating to
notice and public participation in
connection with the adoption of the
final rule. The revisions to appendix A
and appendix B are technical in nature
and are required by the statutory and
regulatory definitions of ““check-
processing region.” Because there is no
substantive change on which to seek
public input, the Board has determined
that the § 553(b) notice and comment
procedures are unnecessary. In addition,
the underlying consolidation of Federal
Reserve Bank check-processing offices
involves a matter relating to agency
management, which is exempt from
notice and comment procedures.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320 Appendix A.1), the
Board has reviewed the final rule under
authority delegated to the Board by the
Office of Management and Budget. The
technical amendment to appendix A of
Regulation CC will delete the reference
to the head office of the Federal Reserve
Bank of Kansas City and reassign the
routing symbols listed under that office
to the head office of the Federal Reserve
Bank of Dallas. The technical
amendment to appendix B of Regulation
CC will delete the reference to the
Kansas City head office. The depository

3 Section 229.18(e) of Regulation CC requires that
banks notify account holders who are consumers
within 30 days after implementing a change that
improves the availability of funds.
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institutions that are located in the
affected check-processing regions and
that include the routing numbers in
their disclosure statements would be
required to notify customers of the
resulting change in availability under

§ 229.18(e). However, all paperwork
collection procedures associated with
Regulation CC already are in place, and
the Board accordingly anticipates that
no additional burden will be imposed as
a result of this rulemaking.

List of Subjects in 12 CFR Part 229

Banks, Banking, Reporting and
recordkeeping requirements.
Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending 12
CFR part 229 to read as follows:

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

m 1. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001-4010, 12 U.S.C.
5001-5018.

m 2. The Tenth and Eleventh District
routing symbol lists in appendix A are
revised to read as follows:

Appendix A to Part 229—Routing
Number Guide to Next-Day Availability
Checks and local checks

* * * * *

Tenth Federal Reserve District

[Federal Reserve Bank of Kansas City]

Denver Branch
0920 2920
0921 2921
0929 2929
1020 3020
1021 3021
1022 3022
1023 3023
1070 3070
1240 3240
1241 3241
1242 3242
1243 3243

Eleventh Federal Reserve District
[Federal Reserve Bank of Dallas]

Head Office
1010 3010
1011 3011
1012 3012
1019 3019
1030 3030
1031 3031
1039 3039
1110 3110
1111 3111
1113 3113
1119 3119
1120 3120

1122 3122
1123 3123
1130 3130
1131 3131
1140 3140
1149 3149
1163 3163
* * * * *

Appendix B to Part 229—[Removed]
m 3. Remove and reserve Appendix B.

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, February 12, 2008.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E8-2869 Filed 2—14—08; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25
[Docket No. NM382; Notice No. 25-369-SC]
Special Conditions: Boeing Model 767

Series Airplanes; Seats with Non-
Traditional, Large, Non-Metallic Panels

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
for Boeing Model 767 series airplanes.
These airplanes will have a novel or
unusual design feature(s) associated
with seats that include non-traditional,
large, non-metallic panels that would
affect survivability during a post-crash
fire event. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is March 17, 2008.
FOR FURTHER INFORMATION CONTACT:
Alan Sinclair, FAA, Airframe/Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2195;
facsimile (425) 227-1232; electronic
mail alan.sinclair@faa.gov.
SUPPLEMENTARY INFORMATION:

Change to Special Condition Number 4

The FAA previously notified the
public of our intent to issue special

conditions for seats with non-
traditional, large, non-metallic panels
on various airplane makes and models.
Notice of Proposed Special Conditions
No. 25-06—13-SC, applicable to Boeing
Model 737 series airplanes, was
published in the Federal Register on
November 9, 2006 (71 FR 65761). The
special conditions were issued on June
29, 2007 (Docket No. NM 359, Special
Conditions No. 25-358-SC), published
in the Federal Register on July 10, 2007
(72 FR 37425), and became effective on
August 9, 2007. Both the Notice and the
Final Special Conditions contained
these words:

We anticipate that seats with non-
traditional, large, non-metallic panels will be
installed in other makes and models of
airplanes. We have made the determination
to require special conditions for all
applications requesting the installation of
seats with non-traditional, large, non-metallic
panels until the airworthiness requirements
can be revised to address this issue. Having
the same standards across the range of
airplane makes and models will ensure a
level playing field for the aviation industry.

Special condition number 4 in the 737
special conditions limits the
applicability of the special conditions to
new seat certification programs applied
for after the effective date of the special
conditions. In these special conditions
the FAA changed the applicability to
make the special conditions applicable
to new seat certification programs that
are approved after the effective date of
the special conditions. This change
could affect pending as well as future
project applications. The rationale
behind this change is that these seat
installations affect survivability during a
post-crash fire event and should be
implemented as soon as possible.
Additionally, the public has been
previously notified of the FAA’s intent
to issue similar special conditions on
other airplane makes and models.

Background

On August 8, 2005, Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124, applied for
a design change to Type Certificate No.
A1NM for installation of seats that
include non-traditional, large, non-
metallic panels in Boeing Model 767
series airplanes. The Boeing Model 767
series airplanes, currently approved
under Type Certificate No. AINM, are
swept-wing, conventional tail, twin-
engine, turbofan-powered, dual aisle,
medium-sized transport category
airplanes.

The applicable regulations to
airplanes currently approved under
Type Certificate No. AINM do not
require seats to meet the more stringent
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flammability standards required of
large, non-metallic panels in the cabin
interior. At the time the applicable rules
were written, seats were designed with
a metal frame covered by fabric, not
with large, non-metallic panels. Seats
also met the then recently adopted
standards for flammability of seat
cushions. With the seat design being
mostly fabric and metal, the
contribution to a fire in the cabin had
been minimized and was not considered
a threat. For these reasons, seats did not
need to be tested to heat release and
smoke emission requirements.

Seat designs have now evolved to
occasionally include non-traditional,
large, non-metallic panels. Taken in
total, the surface area of these panels is
on the same order as the sidewall and
overhead stowage bin interior panels.
To provide the level of passenger
protection intended by the
airworthiness standards, these non-
traditional, large, non-metallic panels in
the cabin must meet the standards of
Title 14 Code of Federal Regulations
(CFR), part 25, Appendix F, parts IV and
V, heat release and smoke emission
requirements.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Boeing must show that the
Model 767 series airplanes, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A1NM, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A1NM are as follows:

e For Model 767-200 and —300
airplanes—Title 14 CFR part 25, as
amended by Amendment 25—1 through
Amendment 25-37.

e For Model 767—400ER airplanes—
Title 14 CFR part 25, as amended by
Amendment 25-1 through Amendment
25-37 with the exception listed: Section
25.853(d)(3), Compartment interiors, at
Amendment 25-72.

In addition, the certification basis
includes certain special conditions,
exemptions, or later amended sections
of the applicable part that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 767 series
airplanes because of a novel or unusual
design feature, special conditions are

prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 767 series
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Boeing Model 767 series
airplanes will incorporate the following
novel or unusual design features: These
models offer interior arrangements that
include passenger seats that incorporate
non-traditional, large, non-metallic
panels in lieu of the traditional metal
frame covered by fabric. The
flammability properties of these panels
have been shown to significantly affect
the survivability of the cabin in the case
of fire. These seats are considered a
novel design for transport category
airplanes that include Amendment 25—
61 and Amendment 25-66 in the
certification basis, and were not
considered when those airworthiness
standards were established.

The existing regulations do not
provide adequate or appropriate safety
standards for seat designs that
incorporate non-traditional, large, non-
metallic panels in their designs. In order
to provide a level of safety that is
equivalent to that afforded to the
balance of the cabin, additional
airworthiness standards, in the form of
special conditions, are necessary. These
special conditions supplement § 25.853.
The requirements contained in these
special conditions consist of applying
the identical test conditions required of
all other large panels in the cabin, to
seats with non-traditional, large, non-
metallic panels.

Definition of ‘“Non-Traditional, Large,
Non-Metallic Panel”

A non-traditional, large, non-metallic
panel, in this case, is defined as a panel
with exposed-surface areas greater than
1.5 square feet installed per seat place.
The panel may consist of either a single
component or multiple components in a
concentrated area. Examples of parts of
the seat where these non-traditional
panels are installed include, but are not
limited to: Seat backs, bottoms and leg/
foot rests, kick panels, back shells,
credenzas and associated furniture.
Examples of traditional exempted parts
of the seat include: Arm caps, armrest
close-outs such as end bays and armrest-
styled center consoles, food trays, video
monitors, and shrouds.

Clarification of “Exposed”

“Exposed” is considered to include
panels that are directly exposed to the
passenger cabin in the traditional sense,
and panels that are enveloped, such as
by a dress cover. Traditional fabrics or
leathers currently used on seats are
excluded from these special conditions.
These materials must still comply with
§25.853(a) and § 25.853(c) if used as a
covering for a seat cushion, or
§ 25.853(a) if installed elsewhere on the
seat. Non-traditional, large, non-metallic
panels covered with traditional fabrics
or leathers will be tested without their
coverings or covering attachments.

Discussion

In the early 1980s the FAA conducted
extensive research on the effects of post-
crash flammability in the passenger
cabin. As a result of this research and
service experience, we adopted new
standards for interior surfaces
associated with large surface area parts.
Specifically, the rules require
measurement of heat release and smoke
emission (part 25, Appendix F, parts IV
and V) for the affected parts. Heat
release has been shown to have a direct
correlation with post-crash fire survival
time. Materials that comply with the
standards (i.e., § 25.853 entitled
“Compartment interiors” as amended by
Amendment 25-61 and Amendment
25-66) extend survival time by
approximately 2 minutes over materials
that do not comply.

At the time these standards were
written the potential application of the
requirements of heat release and smoke
emission to seats was explored. The seat
frame itself was not a concern because
it was primarily made of aluminum and
there were only small amounts of non-
metallic materials. It was determined
that the overall effect on survivability
was negligible, whether or not the food
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trays met the heat release and smoke
requirements. The requirements
therefore did not address seats. The
preambles to both the Notice of
Proposed Rule Making (NPRM), Notice
No. 85-10 (50 FR 15038, April 16, 1985)
and the Final Rule at Amendment 25—
61 (51 FR 26206, July 21, 1986),
specifically note that seats were
excluded “because the recently-adopted
standards for flammability of seat
cushions will greatly inhibit
involvement of the seats.”

Subsequently, the Final Rule at
Amendment 25-83 (60 FR 6615, March
6, 1995) clarified the definition of
minimum panel size: “It is not possible
to cite a specific size that will apply in
all installations; however, as a general
rule, components with exposed-surface
areas of one square foot or less may be
considered small enough that they do
not have to meet the new standards.
Components with exposed-surface areas
greater than two square feet may be
considered large enough that they do
have to meet the new standards. Those
with exposed-surface areas greater than
one square foot, but less than two square
feet, must be considered in conjunction
with the areas of the cabin in which
they are installed before a determination
could be made.”

In the late 1990s, the FAA issued
Policy Memorandum 97-112-39,
Guidance for Flammability Testing of
Seat/Console Installations, October 17,
1997 (http://rgl.faa.gov). That memo
was issued when it became clear that
seat designs were evolving to include
large, non-metallic panels with surface
areas that would impact survivability
during a cabin fire event, comparable to
partitions or galleys. The memo noted
that large surface area panels must
comply with heat release and smoke
emission requirements, even if they
were attached to a seat. If the FAA had
not issued such policy, seat designs
could have been viewed as a loophole
to the airworthiness standards that
would result in an unacceptable
decrease in survivability during a cabin
fire event.

In October of 2004, an issue was
raised regarding the appropriate
flammability standards for passenger
seats that incorporated non-traditional,
large, non-metallic panels in lieu of the
traditional metal covered by fabric. The
Seattle Aircraft Certification Office and
Transport Standards Staff reviewed this
design and determined that it
represented the kind and quantity of
material that should be required to pass
the heat release and smoke emissions
requirements. We have determined that
special conditions would be
promulgated to apply the standards

defined in 14 CFR 25.853(d) to seats
with large, non-metallic panels in their
design.

Discussion of Comments

Notice of proposed special conditions
No. 25-07—-14-SC, pertaining to Boeing
Model 767 series airplanes, was
published in the Federal Register on
October 29, 2007 (72 FR 61079). We
only received comments from Boeing.

Change “Approved” to “Applied for” in
Special Condition Number 4

Boeing requested that the word
“approved” in the following sentence be
changed to “applied for.”

Only airplanes associated with new seat
certification programs approved after the
effective date of these special conditions will
be affected by the requirements in these
special conditions.

Boeing also requested clarification
regarding what is meant by “approved.”

FAA Response: Special condition
number 4 was revised from what was
issued for the final special conditions
applicable to Model 737 airplanes. The
Model 737 final special conditions
contained the phrase “applied for.”
That phrase was changed to “approved”
in these final special conditions to
ensure that these special conditions are
applicable to as many Model 767
certification projects as possible. The
737 special conditions, in effect,
notified Boeing that the flammability
issue regarding seats with non-
traditional, large, non-metallic panels
must be addressed. The FAA discussed
this issue with Boeing and stated that all
subsequent special conditions related to
this matter would be based on the
project approval date.

To clarify what we mean by the
approval date, the approval date is the
date of approval of the affected
amended type certificate or
supplemental type certificate.

These Special Conditions Are Not Being
Applied to Other Airplane
Manufacturers

Boeing did not request a specific
change in this comment, but did draw
attention to the fact that the standards
promulgated by these special conditions
have not yet achieved a “level playing
field for the aviation industry.” Boeing
stated that it agreed with the FAA’s
goals to ensure that all parties in the
industry are treated fairly, and the new
standards are applied uniformly.
However, Boeing noted that it is not
apparent that those goals have yet been
met.

FAA Response: As projects are
identified that include seats with large,
non-metallic panels, the FAA will issue

special conditions for the affected
airplane makes and models. We are
currently working on several other
special condition packages for airplanes
produced by other manufacturers. In
addition, we are considering rulemaking
to revise § 25.853 to address this issue.

These special conditions are adopted
as proposed.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 767 series airplanes. It is not our
intent, however, to require seats with
large, non-metallic panels to meet
§25.853, Appendix F, parts IV and V, if
they are installed in cabins of airplanes
that otherwise are not required to meet
these standards. Because the heat
release and smoke testing requirements
of § 25.853 per Appendix F, parts IV and
V, are not part of the type certification
basis of the Model 767, these special
conditions are only applicable if the
Model 767 series airplanes are in 14
CFR part 121 operations. Section
121.312 requires compliance with the
heat release and smoke testing
requirements of § 25.853, for certain
airplanes, irrespective of the type
certification bases of those airplanes.
For Model 767 series airplanes, these
are the airplanes that would be affected
by these special conditions. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Boeing Model 767 series
airplanes.

1. Except as provided in paragraph 3
of these special conditions, compliance
with Title 14 CFR part 25, Appendix F,
parts IV and V, heat release and smoke
emission, is required for seats that
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incorporate non-traditional, large, non-
metallic panels that may either be a
single component or multiple
components in a concentrated area in
their design.

2. The applicant may designate up to
and including 1.5 square feet of non-
traditional, non-metallic panel material
per seat place that does not have to
comply with special condition Number
1, above. A triple seat assembly may
have a total of 4.5 square feet excluded
on any portion of the assembly (e.g.,
outboard seat place 1 square foot,
middle 1 square foot, and inboard 2.5
square feet).

3. Seats do not have to meet the test
requirements of Title 14 CFR part 25,
Appendix F, parts IV and V, when
installed in compartments that are not
otherwise required to meet these
requirements. Examples include:

a. Airplanes with passenger capacities
of 19 or less,

b. Airplanes that do not have § 25.853,
Amendment 25-61 or later, in their
certification basis and do not need to
comply with the requirements of 14 CFR
121.312, and

c. Airplanes exempted from § 25.853,
Amendment 25-61 or later.

4. Only airplanes associated with new
seat certification programs approved
after the effective date of these special
conditions will be affected by the
requirements in these special
conditions. Previously certificated
interiors on the existing airplane fleet
and follow-on deliveries of airplanes
with previously certificated interiors are
not affected.

Issued in Renton, Washington, on February
7, 2008.

Kevin Hull,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—2864 Filed 2—14-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25
[Docket No. NM381; Notice No. 25-368-SC]
Special Conditions: Boeing Model 747

Series Airplanes; Seats with Non-
Traditional, Large, Non-Metallic Panels

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
for Boeing Model 747 series airplanes.
These airplanes will have a novel or
unusual design feature(s) associated

with seats that include non-traditional,
large, non-metallic panels that would
affect survivability during a post-crash
fire event. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is March 17, 2008.
FOR FURTHER INFORMATION CONTACT:
Alan Sinclair, FAA, Airframe/Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2195;
facsimile (425) 227-1232; electronic
mail alan.sinclair@faa.gov.
SUPPLEMENTARY INFORMATION:

Change to Special Condition Number 4

The FAA previously notified the
public of our intent to issue special
conditions for seats with non-
traditional, large, non-metallic panels
on various airplane makes and models.
Notice of Proposed Special Conditions
No. 25—-06—13-SC, applicable to Boeing
Model 737 series airplanes, was
published in the Federal Register on
November 9, 2006 (71 FR 65761). The
special conditions were issued on June
29, 2007 (Docket No. NM 359, Special
Conditions No. 25-358-SC), published
in the Federal Register on July 10, 2007
(72 FR 37425), and became effective on
August 9, 2007. Both the Notice and the
Final Special Conditions contained
these words:

We anticipate that seats with non-
traditional, large, non-metallic panels will be
installed in other makes and models of
airplanes. We have made the determination
to require special conditions for all
applications requesting the installation of
seats with non-traditional, large, non-metallic
panels until the airworthiness requirements
can be revised to address this issue. Having
the same standards across the range of
airplane makes and models will ensure a
level playing field for the aviation industry.

Special condition number 4 in the 737
special conditions limits the
applicability of the special conditions to
new seat certification programs applied
for after the effective date of the special
conditions. In these special conditions
the FAA changed the applicability to
make the special conditions applicable
to new seat certification programs that
are approved after the effective date of
the special conditions. This change
could affect pending as well as future
project applications. The rationale

behind this change is that these seat
installations affect survivability during a
post-crash fire event and should be
implemented as soon as possible.
Additionally, the public has been
previously notified of the FAA’s intent
to issue similar special conditions on
other airplane makes and models.

Background

On August 8, 2005, Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124, applied for
a design change to Type Certificate No.
A20WE for installation of seats that
include non-traditional, large, non-
metallic panels in Boeing Model 747
series airplanes. The Boeing Model 747
series airplanes, currently approved
under Type Certificate No. A20WE, are
swept-wing, conventional tail, four
engine, turbofan-powered, dual aisle,
large-sized transport category airplanes.

The applicable regulations to
airplanes currently approved under
Type Certificate No. A20WE do not
require seats to meet the more stringent
flammability standards required of
large, non-metallic panels in the cabin
interior. At the time the applicable rules
were written, seats were designed with
a metal frame covered by fabric, not
with large, non-metallic panels. Seats
also met the then recently adopted
standards for flammability of seat
cushions. With the seat design being
mostly fabric and metal, the
contribution to a fire in the cabin had
been minimized and was not considered
a threat. For these reasons, seats did not
need to be tested to heat release and
smoke emission requirements.

Seat designs have now evolved to
occasionally include non-traditional,
large, non-metallic panels. Taken in
total, the surface area of these panels is
on the same order as the sidewall and
overhead stowage bin interior panels.
To provide the level of passenger
protection intended by the
airworthiness standards, these non-
traditional, large, non-metallic panels in
the cabin must meet the standards of
Title 14 Code of Federal Regulations
(CFR), part 25, Appendix F, parts IV and
V, heat release and smoke emission
requirements.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Boeing must show that the
Model 747 series airplanes, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A20WE, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
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the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A20WE are as follows:

e For Model 747-100, —100B, —100B
SUD, —200B, —200C, —300, 747SR and
747SP airplanes—Title 14 CFR part 25,
as amended by Amendment 25-1
through Amendment 25-8, Amendment
25-15, Amendment 25-17, Amendment
25-18, Amendment 25-20 and
Amendment 25-39.

e For Model 747—400 airplanes—Title
14 CFR part 25, as amended by
Amendment 25-1 through Amendment
25-59. For Model 747—-400F airplanes,
Title 14 CFR part 25, as amended by
Amendment 25—1 through Amendment
25-67.

e For Model 747-400D airplanes—
Title 14 CFR part 25, as amended by
Amendment 25-1 through Amendment
25-70.

In addition, the certification basis
includes certain special conditions,
exemptions, or later amended sections
of the applicable part that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 747 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 747 series
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§ 11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Boeing Model 747 series
airplanes will incorporate the following
novel or unusual design features: These

models offer interior arrangements that
include passenger seats that incorporate
non-traditional, large, non-metallic
panels in lieu of the traditional metal
frame covered by fabric. The
flammability properties of these panels
have been shown to significantly affect
the survivability of the cabin in the case
of fire. These seats are considered a
novel design for transport category
airplanes that include Amendment 25—
61 and Amendment 25-66 in the
certification basis, and were not
considered when those airworthiness
standards were established.

The existing regulations do not
provide adequate or appropriate safety
standards for seat designs that
incorporate non-traditional, large, non-
metallic panels in their designs. In order
to provide a level of safety that is
equivalent to that afforded to the
balance of the cabin, additional
airworthiness standards, in the form of
special conditions, are necessary. These
special conditions supplement § 25.853.
The requirements contained in these
special conditions consist of applying
the identical test conditions required of
all other large panels in the cabin, to
seats with non-traditional, large, non-
metallic panels.

Definition of “Non-Traditional, Large,
Non-Metallic Panel”

A non-traditional, large, non-metallic
panel, in this case, is defined as a panel
with exposed-surface areas greater than
1.5 square feet installed per seat place.
The panel may consist of either a single
component or multiple components in a
concentrated area. Examples of parts of
the seat where these non-traditional
panels are installed include, but are not
limited to: Seat backs, bottoms and leg/
foot rests, kick panels, back shells,
credenzas and associated furniture.
Examples of traditional exempted parts
of the seat include: Arm caps, armrest
close-outs such as end bays and armrest-
styled center consoles, food trays, video
monitors, and shrouds.

Clarification of “Exposed”

“Exposed” is considered to include
panels that are directly exposed to the
passenger cabin in the traditional sense,
and panels that are enveloped, such as
by a dress cover. Traditional fabrics or
leathers currently used on seats are
excluded from these special conditions.
These materials must still comply with
§25.853(a) and § 25.853(c) if used as a
covering for a seat cushion, or
§ 25.853(a) if installed elsewhere on the
seat. Non-traditional, large, non-metallic
panels covered with traditional fabrics
or leathers will be tested without their
coverings or covering attachments.

Discussion

In the early 1980s the FAA conducted
extensive research on the effects of post-
crash flammability in the passenger
cabin. As a result of this research and
service experience, we adopted new
standards for interior surfaces
associated with large surface area parts.
Specifically, the rules require
measurement of heat release and smoke
emission (part 25, Appendix F, parts IV
and V) for the affected parts. Heat
release has been shown to have a direct
correlation with post-crash fire survival
time. Materials that comply with the
standards (i.e., § 25.853 entitled
“Compartment interiors” as amended by
Amendment 25-61 and Amendment
25-66) extend survival time by
approximately 2 minutes over materials
that do not comply.

At the time these standards were
written, the potential application of the
requirements of heat release and smoke
emission to seats was explored. The seat
frame itself was not a concern because
it was primarily made of aluminum and
there were only small amounts of non-
metallic materials. It was determined
that the overall effect on survivability
was negligible, whether or not the food
trays met the heat release and smoke
requirements. The requirements
therefore did not address seats. The
preambles to both the Notice of
Proposed Rule Making (NPRM), Notice
No. 85-10 (50 FR 15038, April 16, 1985)
and the Final Rule at Amendment 25—
61 (51 FR 26206, July 21, 1986),
specifically note that seats were
excluded “because the recently-adopted
standards for flammability of seat
cushions will greatly inhibit
involvement of the seats.”

Subsequently, the Final Rule at
Amendment 25-83 (60 FR 6615, March
6, 1995) clarified the definition of
minimum panel size: “It is not possible
to cite a specific size that will apply in
all installations; however, as a general
rule, components with exposed-surface
areas of one square foot or less may be
considered small enough that they do
not have to meet the new standards.
Components with exposed-surface areas
greater than two square feet may be
considered large enough that they do
have to meet the new standards. Those
with exposed-surface areas greater than
one square foot, but less than two square
feet, must be considered in conjunction
with the areas of the cabin in which
they are installed before a determination
could be made.”

In the late 1990s, the FAA issued
Policy Memorandum 97-112-39,
Guidance for Flammability Testing of
Seat/Console Installations, October 17,
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1997 (http://rgl.faa.gov). That memo
was issued when it became clear that
seat designs were evolving to include
large, non-metallic panels with surface
areas that would impact survivability
during a cabin fire event, comparable to
partitions or galleys. The memo noted
that large surface area panels must
comply with heat release and smoke
emission requirements, even if they
were attached to a seat. If the FAA had
not issued such policy, seat designs
could have been viewed as a loophole
to the airworthiness standards that
would result in an unacceptable
decrease in survivability during a cabin
fire event.

In October of 2004, an issue was
raised regarding the appropriate
flammability standards for passenger
seats that incorporated non-traditional,
large, non-metallic panels in lieu of the
traditional metal covered by fabric. The
Seattle Aircraft Certification Office and
Transport Standards Staff reviewed this
design and determined that it
represented the kind and quantity of
material that should be required to pass
the heat release and smoke emissions
requirements. We have determined that
special conditions would be
promulgated to apply the standards
defined in 14 CFR 25.853(d) to seats
with large, non-metallic panels in their
design.

Discussion of Comments

Notice of proposed special conditions
No. 25-07-13-SC, pertaining to Boeing
Model 747 series airplanes, was
published in the Federal Register on
October 29, 2007 (72 FR 61077). We
only received comments from Boeing.

Change “Approved” to “Applied for” in
Special Condition Number 4

Boeing requested that the word
“approved” in the following sentence be
changed to “applied for.”

Only airplanes associated with new seat
certification programs approved after the
effective date of these special conditions will
be affected by the requirements in these
special conditions.

Boeing also requested clarification
regarding what is meant by “approved.”
FAA Response: Special condition
number 4 was revised from what was
issued for the final special conditions
applicable to Model 737 airplanes. The
Model 737 final special conditions
contained the phrase “applied for.”
That phrase was changed to “approved”
in these final special conditions to
ensure that these special conditions are
applicable to as many Model 747
certification projects as possible. The
737 special conditions, in effect,
notified Boeing that the flammability

issue regarding seats with non-
traditional, large, non-metallic panels
must be addressed. The FAA discussed
this issue with Boeing and stated that all
subsequent special conditions related to
this matter would be based on the
project approval date.

To clarify what we mean by the
approval date, the approval date is the
date of approval of the affected
amended type certificate or
supplemental type certificate.

These Special Conditions Are Not Being
Applied to Other Airplane
Manufacturers

Boeing did not request a specific
change in this comment, but did draw
attention to the fact that the standards
promulgated by these special conditions
have not yet achieved a “level playing
field for the aviation industry.” Boeing
stated that it agreed with the FAA’s
goals to ensure that all parties in the
industry are treated fairly, and the new
standards are applied uniformly.
However, Boeing noted that it is not
apparent that those goals have yet been
met.

FAA Response: As projects are
identified that include seats with large,
non-metallic panels, the FAA will issue
special conditions for the affected
airplane makes and models. We are
currently working on several other
special condition packages for airplanes
produced by other manufacturers. In
addition, we are considering rulemaking
to revise § 25.853 to address this issue.

These special conditions are adopted
as proposed.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 747 series airplanes. It is not our
intent, however, to require seats with
large, non-metallic panels to meet
§25.853, Appendix F, parts IV and V, if
they are installed in cabins of airplanes
that otherwise are not required to meet
these standards. Because the heat
release and smoke testing requirements
of § 25.853, Appendix F, parts IV and V,
are not part of the type certification
basis of the Model 747, these special
conditions are only applicable if the
Model 747 series airplanes are in 14
CFR part 121 operations. Section
121.312 requires compliance with the
heat release and smoke testing
requirements of § 25.853, for certain
airplanes, irrespective of the type
certification bases of those airplanes.
For the Model 747, these are the
airplanes that would be affected by
these special conditions. Should Boeing
apply at a later date for a change to the
type certificate to include another

model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Boeing Model 747 series
airplanes.

1. Except as provided in paragraph 3
of these special conditions, compliance
with Title 14 CFR part 25, Appendix F,
parts IV and V, heat release and smoke
emission, is required for seats that
incorporate non-traditional, large, non-
metallic panels that may either be a
single component or multiple
components in a concentrated area in
their design.

2. The applicant may designate up to
and including 1.5 square feet of non-
traditional, non-metallic panel material
per seat place that does not have to
comply with special condition Number
1, above. A triple seat assembly may
have a total of 4.5 square feet excluded
on any portion of the assembly (e.g.,
outboard seat place 1 square foot,
middle 1 square foot, and inboard 2.5
square feet).

3. Seats do not have to meet the test
requirements of Title 14 CFR part 25,
Appendix F, parts IV and V, when
installed in compartments that are not
otherwise required to meet these
requirements. Examples include:

a. Airplanes with passenger capacities
of 19 or less,

b. Airplanes that do not have § 25.853,
Amendment 25-61 or later, in their
certification basis and do not need to
comply with the requirements of 14 CFR
121.312, and

c. Airplanes exempted from § 25.853,
Amendment 2561 or later.

4. Only airplanes associated with new
seat certification programs approved
after the effective date of these special
conditions will be affected by the
requirements in these special
conditions. Previously certificated
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interiors on the existing airplane fleet
and follow-on deliveries of airplanes
with previously certificated interiors are
not affected.

Issued in Renton, Washington, on February
7, 2008.
Kevin Hull,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—2853 Filed 2—-14-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2008-0004; Airspace
Docket No. 08—ASW-2]

Establishment of Class E Airspace;
Huntsville, AR

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action establishes Class
E airspace at Huntsville, AR. Controlled
airspace is necessary to accommodate
aircraft using new Area Navigation
(RNAV) Global Positioning System
(GPS) Standard Instrument Approach
Procedures (SIAPs). This action is
necessary to enhance the safety and
management of Instrument Flight Rules
(IFR) aircraft operations at Huntsville
Municipal Airport, Huntsville,
Arkansas.

DATES: Effective Dates: 0901 UTC April
10, 2008. Comments for inclusion in the
rules Docket must be received March 31,
2008. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2008—
0004/Airspace Docket No. 08—ASW-2,
at the beginning of your comments. You
may also submit comments through the
Internet at http://regulations.gov. You
may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Docket Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The

Docket Office at telephone 1-800-647—
5527 is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT: Joe
Yadouga, Central Service Center,
System Support Group, Federal
Aviation Administration, Southwest
Region, Fort Worth, TX 76193-0530;
telephone (817) 222-5597.

SUPPLEMENTARY INFORMATION:

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. Unless a
written adverse or negative comment or
a written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date of the rule.
If the FAA receives, within the
comment period, an adverse or negative
comment, or written comment notice of
intent to submit such a comment, a
document withdrawing the direct final
rule will be published in the Federal
Register, and a notice of proposed
rulemaking may be published with a
new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
direct final rule. Comments are
specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the direct final rule.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this rule must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2008-0004, Airspace
Docket No. 08—ASW-2.”” The postcard
will be date/time stamped and returned
to the commenter. Communications
should identify both docket numbers
and be submitted in triplicate to the
address specified under the caption
ADDRESSES above or through the Web

site. All communications received on or
before the closing date for comments
will be considered, and this rule may be
amended or withdrawn in light of the
comments received.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace at
Huntsville, AR, providing the airspace
required to support the new VOR/DME
or GPS RWY 12 approach developed for
IFR landings at Huntsville Municipal
Airport. Controlled airspace extending
upward from 700 feet above the surface
is required to encompass all SIAPs and
for the safety of IFR operations at
Huntsville Municipal Airport.
Designations for Class E airspace areas
extending upward from 700 feet above
the surface of the earth are published in
the FAA Order 7400.9R, signed August
15, 2007 and effective September 15,
2007, which is incorporated by
reference in 14 CFR part 71.1., Class E
designations listed in this document
will be published subsequently in the
Order.

Agency Findings

The regulations adopted herein will
not have substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this final rule does not have
federalism implication under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, in non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49, of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
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Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, Part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
establishes Class E airspace at
Huntsville Municipal Airport,
Huntsville, AR.

Lists of Subjects in 14 CFR, Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p 389.

§71.1 Amended

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designation and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet above the
surface of the earth.

* * * * *

ASW AR E5 Huntsville, AR [New]
Huntsville Municipal Airport, AR
(Lat. 36°05’42”N., long. 93°45"17"W.)
That airspace extending upward from 700
feet above the surface of the earth within a
5-mile radius of Huntsville Municipal
Airport.

* * * * *

Issued in Fort Worth, TX, on January 4,
2008.
Donald R. Smith,

Manager, System Support Group, ATO
Central Service Center.

[FR Doc. 08-663 Filed 2—14-08; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0003; Airspace
Docket No. 08—ASW-1]

Establishment of Class E Airspace;
Lexington, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action establishes Class
E airspace at Lexington, OK. New Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAPs) at
Muldrow Army Heliport make this
action necessary. This action will
enhance the safety and management of
Instrument Flight Rules (IFR) aircraft
operations at Muldrow Army Heliport,
Lexington, OK.

DATES: Effective Dates: 0901 UTC April
10, 2008. Comments for inclusion in the
rules Docket must be received by March
31, 2008. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001. You must
identify the docket number FAA-2008—
0003/Airspace Docket No. 08—ASW-1,
at the beginning of your comments. You
may also submit comments through the
Internet at http://regulations.gov. You
may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office, telephone number
1-800-647-5527, is on the ground floor
of the building at the above address.
FOR FURTHER INFORMATION CONTACT: Joe
Yadouga, Central Service Center,
System Support Group, Federal
Aviation Administration, Southwest
Region, Fort Worth, Texas, 76193—-0530;
telephone number (817) 222-5597.
SUPPLEMENTARY INFORMATION:

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or

negative comments, and, therefore,
issues it as a direct final rule. Unless a
written adverse or negative comment or
a written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date of the rule.
If the FAA receives, within the
comment period, an adverse or negative
comment, or written comment notice of
intent to submit such a comment, a
document withdrawing the direct final
rule will be published in the Federal
Register, and a notice of proposed
rulemaking may be published with a
new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
direct final rule. Comments are
specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the direct final rule.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this rule must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2008-0003, Airspace
Docket No. 08—ASW-1.” The postcard
will be date/time stamped and returned
to the commenter. Communications
should identify both docket numbers
and be submitted in triplicate to the
address specified under the caption
ADDRESSES above or through the Web
site. All communications received on or
before the closing date for comments
will be considered, and this rule may be
amended or withdrawn in light of the
comments received.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace at
Lexington, OK, providing the airspace
required to support the new 175° Copter
RNAYV (GPS) approach developed for
IFR landings at Muldrow Army
Heliport. Controlled airspace extending
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upward from the surface is required to
encompass all SIAPs and for the safety
of IFR operations at Muldrow Army
Heliport. Designations for Class E
airspace areas extending upward from
the surface of the earth are published in
the FAA Order 7400.9R, signed August
15, 2007 and effective September 15,
2007, which is incorporated by
reference in 14 CFR Part 71.1. Class E
designations listed in this document
will be published subsequently in the
Order.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this final rule does not have
federalism implication under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal since this is a
routine matter that will only affect air
traffic procedures and air navigation. It
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49, of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, Part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
establishes Class E airspace at Muldrow
Army Heliport, Lexington, OK.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 Amended

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designation and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is amended as
follows:

Paragraph 6002 Class E2 airspace areas
extending upward from the surface of the
earth.

* * * * *

ASW OK E2 Lexington, OK [New]

Muldrow Army Heliport, OK

(Lat. 35°01’58” N., long. 97°13’90” W.)

That airspace extending upward from the
surface to and including 3,600 feet above
mean sea level (MSL) within a 3.7-mile
radius of the Muldrow Army Heliport, OK;
and within 3 miles each side of the Muldrow
175° Copter RNAV (GPS) approach course
extending from the 3.7-mile radius north 6.8
miles. This airspace is effective during
specific dates and times established in
advance by Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Fort Worth, TX, on January 4,
2008.

Donald R. Smith,

Manager, System Support Group, ATO
Central Service Center.

[FR Doc. 08-662 Filed 2—14-08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 135

[Docket No. FAA-1999-6717; Amendment
No. 135-112]

RIN 2120-Al03
Extended Operations (ETOPS) of Multi
Engine Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; delay of compliance
dates.

SUMMARY: The Federal Aviation
Administration (FAA) is delaying the
compliance date for certain sections of
a final rule, published January 16, 2007,
that established regulations governing
the design, operation, and maintenance
of certain airplanes operated on flights
that fly over 180 minutes from an
adequate airport. The extension of the
compliance date is necessary to give
operators additional time to gain a
comprehensive understanding of
Extended Operations (ETOPS)
requirements, develop training and
procedures, and implement safety
measures established in the final rule. In
addition, the regulatory text for certain
sections is amended to reflect this delay
of compliance dates.

DATES: Effective Dates: The effective
date for the amendments in this final
rule is February 15, 2008.

Compliance Dates: The compliance
date contained in the Final Rule (72 FR
1808), for §§135.98, 135.345(a)(9), and
135.364, section G135.2.1 of appendix G
to part 135, and section G135.2.9 of
appendix G to part 135 is delayed by
180 days, from February 16, 2008, to
August 13, 2008. The delay of
compliance dates for these specific
sections of the Final Rule does not affect
any other compliance date established
in Table 2 of Section VI of the preamble
to the Final Rule.

FOR FURTHER INFORMATION CONTACT: Jim
Ryan, Air Carrier Operations Branch
(AFS-220), Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591, Telephone (202—-267-7493),
E-Mail jim.ryan@faa.gov.
SUPPLEMENTARY INFORMATION:

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);
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2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the amendment number or
docket number of this rulemaking.
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78), or you may visit http://
DocketInfo.dot.gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under FOR FURTHER
INFORMATION CONTACT. You can find out
more about SBREFA on the Internet at
http://www.faa.gov/
regulations_policies/rulemaking/
sbre_act/.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A, subpart
I, 49 U.S.C. 44701. Under that section,
the FAA is charged with regulating air
commerce in a way that best promotes
safety.

Background

The Extended Operations of Multi
Engine Airplanes (ETOPS) Final Rule
(72 FR 1808) established regulations
governing the design, operation, and
maintenance of certain airplanes
operated on flights that fly long
distances from an adequate airport. The

final rule affected aircraft operators
under 14 CFR parts 121 and 135, as well
as manufacturers under 14 CFR parts 21,
25, and 33. The Final Rule, published
January 16, 2007, establishes a
compliance schedule for affected
operators and manufacturers that was
designed to ease the burden of
compliance and make the rule less
costly. The FAA established a
compliance date of 1 year for part 135
operators to meet the operational and
training requirements of the final rule.
For cargo fire suppression, the final rule
allows 8 years for currently approved
part 135 ETOPS operators to comply. In
that final rule, the FAA published
commenters’ observations that ‘“There is
no FAA guidance for, and FAA
Inspectors have not approved, any part
135 ETOPS flights” (72 FR 1849).

Previous FAA guidance has addressed
ETOPS operations for 121 operators. In
December 1998, the FAA published
Adpvisory Circular (AC) 120—-42A,
Extended Range Operation with Two-
Engine Airplanes. This AC contained
guidance for operators under part 121
who wished to engage in ETOPS
operations. Based on this guidance, part
121 operators have been conducting safe
and successful ETOPS flights for over 20
years. Until the final rule was published
on January 16, 2007, part 135 operators
did not need FAA approval for ETOPS
flights. Because the final rule establishes
new requirements for part 135
operations, the FAA intends to support
successful implementation of the
operational and training requirements in
the final rule for part 135 operations by
publishing an AC that addresses the
requirements for part 135 operators. On
September 17, 2007, the FAA published
and invited comment on two draft ACs,
draft AC 120-42B for part 121 operators
and draft AC 135—42 for part 135
operators (FAA-2002-6717, http://
dms.dot.gov).

The FAA has determined that the
current guidance available for part 121
operators regarding ETOPS flights is
sufficient for part 121 operators to meet
the compliance schedule in the final
rule. However, because the ETOPS
requirements in the final rule are new
for part 135 operators, the FAA has
determined that it is appropriate to
delay compliance for certain part 135
operational and training requirements
(i.e. §§135.98, 135.345(a)(9), 135.364,
section G135.2.1 of appendix G to part
135, and section G135.2.9 of appendix
G to part 135) until after the guidance
in AC 135—42 is published. The delay of
the compliance date is necessary to give
part 135 operators additional time to
gain a comprehensive understanding of
ETOPS requirements, develop training

and procedures, and implement the
safety measures established in the Final
Rule.

Good Cause for Foregoing Public Notice
and Comment

Section 553(b)(3)(B) of the
Administrative Procedure Act, 5 U.S.C.
553(b)(3)(B), authorizes agencies to
dispense with certain notice procedures
for rules when they find ‘“‘good cause”
to do so. Under section 553(b)(3)(B), the
requirements of notice and opportunity
for comment do not apply when the
agency for good cause finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.”

In this case, the FAA finds that notice
and public comment are unnecessary
and contrary to the public interest. This
action delays the compliance date for
several sections of the final rule
published January 16, 2007. We issued
those regulations using the public notice
and comment procedure. In that final
rule, we published commenters’
observations that “There is no FAA
guidance for, and FAA inspectors have
not approved, any part 135 ETOPS
flights” (72 FR 1849). The FAA intends
to support successful implementation of
the operational and training
requirements in the final rule for part
135 operations by publishing an
Advisory Circular that addresses these
requirements. On September 17, 2007,
the FAA published and invited
comment on draft AC 135—42 for part
135 operators (FAA-1999-6717, http://
www.regulations.gov).

The FAA has determined that it is
contrary to the public interest to require
part 135 operators to comply with the
requirements of the final rule until AC
135—42 is published. The FAA has
determined that notice and public
comment are unnecessary because the
public has already commented that FAA
guidance is necessary for part 135
operators. The public is best served by
delaying the compliance date for the
part 135 operational and training
requirements in the rule to allow time
for publication of the AC, which will
provide part 135 operators with a
comprehensive understanding of ETOPS
requirements.

Good Cause for Immediate Adoption

Since the delay in the compliance
date of the final rule does not impose
any new requirements or any additional
burden on the regulated public, the FAA
finds that good cause exists for
immediate adoption of the compliance
date without a 30-day notice period.
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The Effect of Our Decision

Our decision delays the compliance
date of certain sections of the final rule
(72 FR 1809, January 15, 2007),
§§135.98, 135.345(a)(9), and 135.364,
section G135.2.1 of appendix G to part
135, and section G135.2.9 of appendix
G to part 135, from February 16, 2008,
to August 13, 2008.

List of Subjects in 14 CFR Part 135

Air taxis, Aircraft, Airmen, Alcohol
abuse, Aviation safety, Drug abuse, Drug
testing, Reporting and recordkeeping
requirements.

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14, Code of
Federal Regulations as follows:

PART 135—OPERATING
REQUIREMENTS; COMMUTER AND
ON DEMAND OPERATION AND RULES
GOVERNING PERSONS ON BOARD
SUCH AIRCRAFT

m 1. The authority citation for part 135
continues to read as follows:

Authority: 49 U.S.C. 106(g), 41706, 44113,
44701-44702, 44705, 44709, 44711-44713,
44715-44717, 44722.

m 2. Amend § 135.98 by revising the
introductory text to read as follows:

§135.98 Operations in the North Polar
Area.

After August 13, 2008, no certificate
holder may operate an aircraft in the
region north of 78°N latitude (“North
Polar Area”), other than intrastate
operations wholly within the state of
Alaska, unless authorized by the FAA.
The certificate holder’s operation

specifications must include the
following:
* * * * *

m 3. Amend § 135.345 by revising
paragraph (a)(9) to read as follows:

§135.345 Pilots: Initial, transition, and
upgrade ground training.
* * * * *

(a) * % %

(9) After August 13, 2008, passenger
recovery plan for any passenger-carrying
operation (other than intrastate
operations wholly within the state of
Alaska) in the North Polar area; and

* * * * *
m 4. Revise § 135.364 to read as follows:

§135.364 Maximum flying time outside the
United States.

After August 13, 2008, no certificate
holder may operate an airplane, other
than an all-cargo airplane with more

than two engines, on a planned route
that exceeds 180 minutes flying time (at
the one-engine-inoperative cruise speed
under standard conditions in still air)
from an Adequate Airport outside the
continental United States unless the
operation is approved by the FAA in
accordance with Appendix G of this
part, Extended Operations (ETOPS).

m 5. Revise the introductory text of
section G135.2.1, and section G135.2.9,
of appendix G to part 135 to read as
follows:

Appendix G to Part 135—Extended
Operations (ETOPS)

* * * * *

G135.2 Requirements.

G135.2.1 General. After August 13, 2008,
no certificate holder may operate an airplane,
other than an all-cargo airplane with more
than two engines, outside the continental
United States more than 180 minutes flying
time (at the one-engine-inoperative cruise
speed under standard conditions in still air)
from an airport described in § 135.364
unless—

* * * * *

G135.2.9 Delayed compliance date for all
airplanes. A certificate holder need not
comply with this appendix for any airplane
until August 13, 2008.

Issued in Washington, DC, on February 11,
2008.
Rebecca Byers MacPherson,
Assistant Chief Counsel for Regulations.
[FR Doc. E8-2879 Filed 2—14-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9381]

RIN 1545-BF79

TIPRA Amendments to Section 199

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning the amendments
made by the Tax Increase Prevention
and Reconciliation Act of 2005 to
section 199 of the Internal Revenue
Code. The final regulations also contain
a rule concerning the use of losses
incurred by members of an expanded
affiliated group. Section 199 provides a
deduction for income attributable to
domestic production activities. The
final regulations affect taxpayers
engaged in certain domestic production
activities.

DATES: Effective Date: These regulations
are effective February 15, 2008.

Applicability Date: For dates of
applicability, see § 1.199-8(i)(5) and (6).
FOR FURTHER INFORMATION CONTACT:
Concerning §§1.199-2(e)(2) and 1.199—
8(i)(5), Paul Handleman or David
McDonnell, (202) 622-3040; concerning
§§1.199-3(i)(7) and (8), and 1.199-5,
William Kostak, (202) 622—3060; and
concerning §§ 1.199-7(b)(4) and 1.199-
8(i)(6), Ken Cohen, (202) 622—-7790 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document provides rules relating
to the deduction for income attributable
to domestic production activities under
section 199 of the Internal Revenue
Code (Code). Section 199 was added to
the Code by section 102 of the American
Jobs Creation Act of 2004 (Pub. L. 108—
357, 118 Stat. 1418), and amended by
section 403(a) of the Gulf Opportunity
Zone Act of 2005 (Pub. L. 109-135, 119
Stat. 25), section 514 of the Tax Increase
Prevention and Reconciliation Act of
2005 (Pub. L. 109-222, 120 Stat. 345)
(TIPRA), and section 401 of the Tax
Relief and Health Care Act of 2006 (Pub.
L. 109-432, 120 Stat. 2922). On June 1,
2006, the IRS and Treasury Department
published final regulations under
section 199 (TD 9263, 71 FR 31268). On
October 19, 2006, the IRS and Treasury
Department published final and
temporary regulations on the TIPRA
amendments to section 199 (TD 9293,
71 FR 61662) and cross-referencing
proposed regulations (REG-127819-06,
71 FR 61692). No public hearing was
requested or held on the proposed
regulations. One comment responding
to the proposed regulations was
received. After consideration of the
comment, the proposed regulations are
adopted as amended by this Treasury
decision and the corresponding
temporary regulations are removed.

General Overview

Section 199(a)(1) allows a deduction
equal to 9 percent (3 percent in the case
of taxable years beginning in 2005 or
2006, and 6 percent in the case of
taxable years beginning in 2007, 2008,
or 2009) of the lesser of (A) the qualified
production activities income (QPAI) of
the taxpayer for the taxable year, or (B)
taxable income (determined without
regard to section 199) for the taxable
year (or, in the case of an individual,
adjusted gross income (AGI)).

Section 199(b)(1) limits the deduction
for a taxable year to 50 percent of the
W=2 wages paid by the taxpayer during
the calendar year that ends in such
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taxable year. For this purpose, section
199(b)(2)(A) defines the term W-2 wages
to mean, with respect to any person for
any taxable year of such person, the sum
of the amounts described in section
6051(a)(3) and (8) paid by such person
with respect to employment of
employees by such person during the
calendar year ending during such
taxable year. Section 514(a) of TIPRA
added new section 199(b)(2)(B), which
provides that the term W-2 wages does
not include any amount which is not
properly allocable to domestic
production gross receipts (DPGR) for
purposes of section 199(c)(1). Section
199(b)(2)(C) provides that the term W-
2 wages does not include any amount
that is not properly included in a return
filed with the Social Security
Administration on or before the 60th
day after the due date (including
extensions) for the return.

Pass-thru Entities

Section 199(d)(1)(A) provides that, in
the case of a partnership or S
corporation, (i) section 199 shall be
applied at the partner or shareholder
level, (ii) each partner or shareholder
shall take into account such person’s
allocable share of each item described in
section 199(c)(1)(A) or (B) (determined
without regard to whether the items
described in section 199(c)(1)(A) exceed
the items described in section
199(c)(1)(B)), and (iii) each partner or
shareholder shall be treated for
purposes of section 199(b) as having W—
2 wages for the taxable year in an
amount equal to such person’s allocable
share of the W—2 wages of the
partnership or S corporation for the
taxable year (as determined under
regulations prescribed by the Secretary).

Section 199(d)(1)(B) provides that, in
the case of a trust or estate, (i) the items
referred to in section 199(d)(1)(A)(ii) (as
determined therein) and the W-2 wages
of the trust or estate for the taxable year
shall be apportioned between the
beneficiaries and the fiduciary (and
among the beneficiaries) under
regulations prescribed by the Secretary,
and (ii) for purposes of section
199(d)(2), AGI of the trust or estate shall
be determined as provided in section
67(e) with the adjustments described in
such section.

Section 199(d)(1)(C) provides that the
Secretary may prescribe rules requiring
or restricting the allocation of items and
wages under section 199(d)(1) and may
prescribe such reporting requirements
as the Secretary determines appropriate.

Expanded Affiliated Groups

Section 199(d)(4)(A) provides that all
members of an expanded affiliated

group (EAG) are treated as a single
corporation for purposes of section 199.
Section 199(d)(4)(B) provides that an
EAG is an affiliated group as defined in
section 1504(a), determined by
substituting “more than 50 percent” for
“‘at least 80 percent” each place it
appears and without regard to section

1504(b)(2) and (4).
Authority to Prescribe Regulations

Section 199(d)(9) authorizes the
Secretary to prescribe such regulations
as are necessary to carry out the
purposes of section 199, including
regulations that prevent more than one
taxpayer from being allowed a
deduction under section 199 with
respect to any activity described in
section 199(c)(4)(A)@{).

Summary of Comments

For taxable years beginning after May
17, 2006, § 1.199-2T(e)(2)(i) provides
that the term W-2 wages includes only
amounts described in § 1.199-2(e)(1)
(paragraph (e)(1) wages) that are
properly allocable to DPGR (as defined
in § 1.199-3) for purposes of section
199(c)(1). A taxpayer may determine the
amount of paragraph (e)(1) wages that is
properly allocable to DPGR using any
reasonable method that is satisfactory to
the Secretary based on all of the facts
and circumstances.

Section 1.199-2T/(e)(2)(ii) and (iii)
provide safe harbors for determining the
amount of paragraph (e)(1) wages that is
properly allocable to DPGR. Under the
wage expense safe harbor in § 1.199—
2T(e)(2)(ii)(A) for taxpayers using either
the section 861 method of cost
allocation under § 1.199-4(d) or the
simplified deduction method under
§1.199-4(e), a taxpayer may determine
the amount of paragraph (e)(1) wages
that is properly allocable to DPGR by
multiplying the amount of paragraph
(e)(1) wages by the ratio of the
taxpayer’s wage expense included in
calculating QPAI for the taxable year to
the taxpayer’s total wage expense used
in calculating the taxpayer’s taxable
income (or AGI, if applicable) for the
taxable year. For purposes of
determining the amount of wage
expense included in cost of goods sold
(CGS) for this safe harbor, § 1.199—
2T(e)(2)(ii)(B) provides that a taxpayer
may determine its wage expense
included in CGS using any reasonable
method that is satisfactory to the
Secretary based on all of the facts and
circumstances.

Under the wage expense safe harbor
in §1.199-2T(e)(2)(ii)(A), a taxpayer
uses its wage expense, not W—2 wages,
to determine the amount of W-2 wages
that are properly allocable to DPGR.

Section 1.199-2T(e)(2)(ii)(A) defines the
term wage expense as wages (that is,
compensation paid by the employer in
the active conduct of a trade or business
to its employees) that are properly taken
into account under the taxpayer’s
method of accounting.

The commentator suggested that, in
certain circumstances, it should not be
necessary for W—2 wages to be paid by
a taxpayer in order for those wages to
be properly allocable to DPGR.
Specifically, the commentator suggested
that W—2 wages should be treated as
properly allocable to DPGR if the wages
are paid to employees that are
performing services in connection with
an activity attributable to DPGR. Thus,
in the case of partnership-shared
services, if the employees of one
partnership perform services that give
rise to DPGR for another partnership
and both partnerships have common
ownership, then some or all of the
W-2 wages should be treated as
properly allocable to DPGR. The
commentator further suggested that W—
2 wages should be properly allocable to
DPGR as long as the owner of the pass-
thru entity includes in its taxable
income DPGR (as a distributive share of
another pass-thru entity’s DPGR) and
deducts from its taxable income wages
paid to employees (those employed by
the pass-thru entity) whose services
created that DPGR.

As an alternative, the commentator
suggested that owners of certain pass-
thru entities be permitted to treat non-
DPGR as DPGR for purposes of
determining whether W—-2 wages are
properly allocable to DPGR. The
commentator suggested that the activity
attribution rules for qualifying in-kind
partnerships in § 1.199-3T(i)(7)(i), EAG
partnerships in § 1.199-3T(i)(8)(ii), and
EAGs in §1.199-7(a)(3) be extended to
pass-thru entities with respect to gross
receipts attributable to services
performed by employees of a pass-thru
entity if such gross receipts are taken
into account as an item of income on a
tax return in which the DPGR
attributable to those services also is
reported. The commentator believes the
result of such a rule would be to
recharacterize non-DPGR as DPGR if the
activities giving rise to the employee
wages contribute to generating DPGR
that is reported on the same tax return
as the wage deduction. Therefore, the
pass-thru entity with the employees
would be treated as engaged in a
qualifying production activity to the
extent of the W—2 wages and the W-2
wages would be treated as properly
allocable to DPGR.

The interplay between the TIPRA
amendment to section 199(b)(2) and the
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rules for qualifying in-kind partnerships
under §1.199-3T(i)(7), EAG
partnerships under § 1.199-3T(i)(8), and
EAGs under § 1.199-7 may reduce or
eliminate the section 199 deduction for
EAGs and partners in qualifying in-kind
partnerships if one entity uses
employees of another entity to perform
activities giving rise to DPGR. In
addition, even though § 1.199-3(f)
provides rules for contract
manufacturing and certain government
contracts, the TIPRA amendment to
section 199(b)(2) may reduce or
eliminate the section 199 deduction for
taxpayers entering into such contracts
because the contract manufacturer’s
W-2 wages are not attributed to the
taxpayer.

The commentator’s suggestions would
treat pass-thru entities more favorably
than non-consolidated EAGs. In general,
§1.199-7(a) and (b) provides that each
member of an EAG calculates its own
taxable income or loss, QPAI, and
W-2 wages, which are then aggregated
in determining the EAG’s section 199
deduction. After the TIPRA amendment
to section 199(b)(2), to qualify as W—2
wages within the meaning of §1.199-
2T(e)(2), paragraph (e)(1) wages must be
properly allocable to DPGR. Because
each member of an EAG separately
calculates its own items before they are
aggregated by the EAG, the member
having the paragraph (e)(1) wages must
itself have DPGR to which the wages are
properly allocable in order to qualify
those wages as W-2 wages. Paragraph
(e)(1) wages that are not properly
allocable to DPGR of the member having
the paragraph (e)(1) wages do not
qualify as W-2 wages, even if the
paragraph (e)(1) wages were paid in
connection with another member’s
DPGR activities. Example 5 in §1.199—
2T(e)(2)(iv) illustrates this point.

Section 514(b) of TIPRA amended
section 199(d)(1)(A)(iii) regarding a
partner’s or shareholder’s share of W-2
wages from a partnership or S
corporation for taxable years beginning
after May 17, 2006. After TIPRA, the
section 199(d)(1)(A)(iii) rule for
determining a partner’s or shareholder’s
share of W-2 wages from a pass-thru
entity no longer includes the second
prong of the former two-prong standard,
by which a partner’s or shareholder’s
share of W-2 wages from the
partnership or S corporation was
limited to the lesser of that person’s
allocable share of W—2 wages from the
entity or a specified percentage of the
person’s QPAI, computed by taking into
account only the items of the entity
allocated to that person for the taxable
year of the entity. Before TIPRA, if the
employees of a partnership performed

services that gave rise to DPGR for
another entity, but the partnership had
no DPGR, then under the section
199(d)(1)(A)(iii) wage limitation, a
partner could not take into account any
W-2 wages from the partnership. After
TIPRA, if the partner uses the section
861 method of cost allocation under
§1.199-4(d), the partner cannot take
into account any W-2 wages from the
partnership because the W-2 wages do
not generate DPGR in the partnership.
Thus, in the case of partnership-shared
services where the partner uses the
section 861 method, the TIPRA
amendment to section 199(b)(2) retains
the result that the partner cannot take
into account any W-2 wages from the
partnership in applying the wage
limitation under section 199(b)(1).

Moreover, the TIPRA amendment
modified the W—2 wage limitation to
narrow the availability of the section
199 deduction. The commentator’s
suggestions would allow more taxpayers
to claim the section 199 deduction and
increase the amount of the deduction for
some taxpayers, which conflicts with
the changes made by TIPRA.
Accordingly, the final regulations do not
adopt the commentator’s suggestions.

In finalizing § 1.199-5, certain
clarifying changes have been made and
conforming clarifications have been
made to §1.199-9.

As described in the preamble to the
final and temporary regulations on the
TIPRA amendments to section 199,
published on October 19, 2006 (TD
9293, 71 FR 61662), the combination of
the aggregation rules for determining the
taxable income of an EAG in §1.199—
7(b)(1) of the June 1, 2006 final
regulations (TD 9263, 71 FR 31268) and
the rules of section 172 for net operating
loss deductions could cause the
unintended result of the same loss being
used twice in determining the taxable
income limitation under section
199(a)(1)(B). To eliminate this
unintended result, § 1.199-7T(b)(4) was
promulgated to prevent a loss that was
used in the year it was sustained in
determining any EAG’s taxable income
for purposes of the taxable income
limitation under section 199(a)(1)(B)
from being used again as either a
carryover or carryback to any taxable
year in determining the taxable income
limitation under section 199(a)(1)(B). No
comments were received on the
provisions of § 1.199-7T(b)(4) and those
provisions are finalized without change.

Effective/Applicability Dates

Section 199 applies to taxable years
beginning after December 31, 2004.
Sections 1.199-2(e)(2), 1.199-3(i)(7) and
(8), and 1.199-5 are applicable for

taxable years beginning on or after
October 19, 2006 (the effective date of
the temporary regulations). A taxpayer
may apply §§1.199-2(e)(2), 1.199—
3(1)(7) and (8), and 1.199-5 to taxable
years beginning after May 17, 2006, and
before October 19, 2006, regardless of
whether the taxpayer otherwise relied
upon Notice 2005-14 (2005—1 CB 498)
(see § 601.601(d)(2)(ii)(b)), the
provisions of REG-105847-05 (2005—2
CB 987), or §§1.199-1 through 1.199-8.
Section 1.199-7(b)(4) is applicable for
taxable years beginning on or after
February 15, 2008.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to this regulation, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding this
regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Paul Handleman and
Lauren Ross Taylor, Office of the
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.199-0 is amended by
adding new entries for §§ 1.199-2(e)(2),
1.199-3(i)(7), 1.199-3(i)(8), 1.199-5, and
1.199-7(b)(4) to read as follows:

§1.199-0 Table of contents.

* * * * *
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§1.199-2 Wage limitation.

* * * * *

(8] * k%

(2) Limitation on W—2 wages for taxable
years beginning after May 17, 2006, the
enactment date of the Tax Increase
Prevention and Reconciliation Act of 2005.

(i) In general.

(ii) Wage expense safe harbor.

(A) In general.

(B) Wage expense included in cost of goods
sold.

(iii) Small business simplified overall
method safe harbor.

(iv) Examples.

* * * * *

§1.199-3 Domestic production gross
receipts.
* * * * *

(1) * % %

(7) Qualifying in-kind partnership for
taxable years beginning after May 17, 2006,
the enactment date of the Tax Increase
Prevention and Reconciliation Act of 2005.

(i) In general.

(ii) Definition of qualifying in-kind
partnership.

(iii) Other rules.

(iv) Example.

(8) Partnerships owned by members of a
single expanded affiliated group for taxable
years beginning after May 17, 2006, the
enactment date of the Tax Increase
Prevention and Reconciliation Act of 2005.

(i) In general.

(ii) Attribution of activities.

(A) In general.

(B) Attribution between EAG partnerships.

(C) Exceptions to attribution.

(iii) Other rules.

(iv) Examples.

* * * * *

§1.199-5 Application of section 199 to
pass-thru entities for taxable years
beginning after May 17, 2006, the
enactment date of the Tax Increase
Prevention and Reconciliation Act of
2005.

(a) In general.

(b) Partnerships.

(1) In general.

(i) Determination at partner level.

(ii) Determination at entity level.

(2) Disallowed losses or deductions.

(3) Partner’s share of paragraph (e)(1)
wages.

(4) Transition rule for definition of W-2
wages and for W—2 wage limitation.

(5) Partnerships electing out of subchapter
K.

(6) Examples.

(c) S corporations.

(1) In general.
(i) Determination at shareholder level.
(ii) Determination at entity level.

(2) Disallowed losses and deductions.

(3) Shareholder’s share of paragraph (e)(1)
wages.

(4) Transition rule for definition of W-2
wages and for W-2 wage limitation.

(d) Grantor trusts.

(e) Non-grantor trusts and estates.

(1) Allocation of costs.

(2) Allocation among trust or estate and
beneficiaries.

(i) In general.

(ii) Treatment of items from a trust or estate
reporting qualified production activities
income.

(3) Transition rule for definition of W—2
wages and for W—2 wage limitation.

(4) Example.

(f) Gain or loss from the disposition of an
interest in a pass-thru entity.

(g) No attribution of qualified activities.

* * * * *
§1.199-7 Expanded affiliated groups.
* * * * *

(b) * kx *

(4) Losses used to reduce taxable income
of expanded affiliated group.

(i) In general.

(ii) Examples.

* * * * *
§1.199-8 Other rules.
* * * * *

(i] * % %

(5) Tax Increase Prevention and
Reconciliation Act of 2005.

(6) Losses used to reduce taxable income
of expanded affiliated group.

* * * * *

§1.199-1 [Amended]

m Par. 3. Section 1.199-1 is amended by
removing the language “§1.199-9(d)” in
paragraphs (d)(3)(i) and (ii) and adding
the language ““§ 1.199-5(d) or § 1.199—
9(d)” in its place.

m Par. 4. Section 1.199-2 is amended by
revising paragraph (e)(2) to read as
follows:

§1.199-2 Wage limitation.

* * * * *

(e] * *x %

(2) Limitation on W-2 wages for
taxable years beginning after May 17,
2006, the enactment date of the Tax
Increase Prevention and Reconciliation
Act of 2005—(i) In general. The term W-
2 wages includes only amounts
described in paragraph (e)(1) of this
section (paragraph (e)(1) wages) that are
properly allocable to domestic
production gross receipts (DPGR) (as
defined in § 1.199-3) for purposes of
section 199(c)(1). A taxpayer may
determine the amount of paragraph
(e)(1) wages that is properly allocable to
DPGR using any reasonable method that
is satisfactory to the Secretary based on
all of the facts and circumstances.

(ii) Wage expense safe harbor—(A) In
general. A taxpayer using either the
section 861 method of cost allocation
under § 1.199-4(d) or the simplified
deduction method under § 1.199—4(e)
may determine the amount of paragraph
(e)(1) wages that is properly allocable to
DPGR for a taxable year by multiplying
the amount of paragraph (e)(1) wages for
the taxable year by the ratio of the
taxpayer’s wage expense included in

calculating qualified production
activities income (QPAI) (as defined in
§ 1.199-1(c)) for the taxable year to the
taxpayer’s total wage expense used in
calculating the taxpayer’s taxable
income (or adjusted gross income, if
applicable) for the taxable year, without
regard to any wage expense disallowed
by section 465, 469, 704(d), or 1366(d).
A taxpayer that uses the section 861
method of cost allocation under §1.199—
4(d) or the simplified deduction method
under § 1.199-4(e) to determine QPAI
must use the same expense allocation
and apportionment methods that it uses
to determine QPALI to allocate and
apportion wage expense for purposes of
this safe harbor. For purposes of this
paragraph (e)(2)(ii), the term wage
expense means wages (that is,
compensation paid by the employer in
the active conduct of a trade or business
to its employees) that are properly taken
into account under the taxpayer’s
method of accounting.

(B) Wage expense included in cost of
goods sold. For purposes of paragraph
(e)(2)(ii)(A) of this section, a taxpayer
may determine its wage expense
included in cost of goods sold (CGS)
using any reasonable method that is
satisfactory to the Secretary based on all
of the facts and circumstances, such as
using the amount of direct labor
included in CGS or using section 263A
labor costs (as defined in §1.263A—
1(h)(4)(ii1)) included in CGS.

(iii) Small business simplified overall
method safe harbor. A taxpayer that
uses the small business simplified
overall method under § 1.199-4(f) may
use the small business simplified
overall method safe harbor for
determining the amount of paragraph
(e)(1) wages that is properly allocable to
DPGR. Under this safe harbor, the
amount of paragraph (e)(1) wages that is
properly allocable to DPGR is equal to
the same proportion of paragraph (e)(1)
wages that the amount of DPGR bears to
the taxpayer’s total gross receipts.

(iv) Examples. The following
examples illustrate the application of
this paragraph (e)(2). See § 1.199-5(e)(4)
for an example of the application of
paragraph (e)(2)(ii) of this section to a
trust or estate. The examples read as
follows:

Example 1. Section 861 method and no
EAG. (i) Facts. X, a United States corporation
that is not a member of an expanded
affiliated group (EAG) (as defined in § 1.199—
7) or an affiliated group as defined in the
regulations under section 861, engages in
activities that generate both DPGR and non-
DPGR. X’s taxable year ends on April 30,
2011. For X’s taxable year ending April 30,
2011, X has $3,000 of paragraph (e)(1) wages
reported on 2010 Forms W-2. All of X’s
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production activities that generate DPGR are
within Standard Industrial Classification
(SIC) Industry Group AAA (SIC AAA). All of
X’s production activities that generate non-
DPGR are within SIC Industry Group BBB
(SIC BBB). X is able to specifically identify
CGS allocable to DPGR and to non-DPGR. X
incurs $900 of research and experimentation
expenses (R&E) that are deductible under
section 174, $300 of which are performed
with respect to SIC AAA and $600 of which
are performed with respect to SIC BBB. None
of the R&E is legally mandated R&E as
described in §1.861-17(a)(4) and none of the
R&E is included in CGS. X incurs section 162
selling expenses that are not includible in
CGS and are definitely related to all of X’s
gross income. For X’s taxable year ending
April 30, 2011, the adjusted basis of X’s
assets is $50,000, $40,000 of which generate
gross income attributable to DPGR and
$10,000 of which generate gross income
attributable to non-DPGR. For X’s taxable
year ending April 30, 2011, the total square
footage of X’s headquarters is 8,000 square
feet, of which 2,000 square feet is set aside
for domestic production activities. For its
taxable year ending April 30, 2011, X’s
taxable income is $1,380 based on the
following Federal income tax items:

DPGR (all from sales of products

within SIC AAA) ..ccovvevveereenen. $3,000
Non-DPGR (all from sales of
products within SIC BBB) ....... 3,000

CGS allocable to DPGR (includes

$200 of wage expense) ............. (600)
CGS allocable to non-DPGR (in-

cludes $600 of wage expense) (1,800)
Section 162 selling expenses (in-

cludes $600 of wage expense) (840)
Section 174 R&E-SIC AAA (in-

cludes $100 of wage expense) (300)
Section 174 R&E-SIC BBB (in-

cludes $200 of wage expense) (600)

Interest expense (not included in
CGS)
Headquarters overhead expense
(includes $100 of wage ex-
pense)

(300)

(180)

X’s taxable income 1,380

(ii) X’s QPAI X allocates and apportions its
deductions to gross income attributable to
DPGR under the section 861 method in
§1.199-4(d). In this case, the section 162
selling expenses and overhead expense are
definitely related to all of X’s gross income.
Based on the facts and circumstances of this
specific case, apportionment of the section
162 selling expenses between DPGR and non-
DPGR on the basis of X’s gross receipts is
appropriate. In addition, based on the facts
and circumstances of this specific case,
apportionment of the headquarters overhead
expense between DPGR and non-DPGR on
the basis of the square footage of X’s
headquarters is appropriate. For purposes of
apportioning R&E, X elects to use the sales
method as described in §1.861-17(c). X
elects to apportion interest expense under the
tax book value method of § 1.861-9T(g). X
has $2,400 of gross income attributable to
DPGR (DPGR of $3,000 — CGS of $600
allocated based on X’s books and records).
X’s QPAI for its taxable year ending April 30,

2011, is $1,395, as shown in the following
table:

DPGR (all from sales of prod-

ucts within SIC AAA) ............ $3,000
CGS allocable to DPGR ............. (600)
Section 162 selling expenses

($840 x ($3,000 DPGR/$6,000

total gross receipts)) ....c..cc.e... (420)
Section 174 R&E-SIC AAA (300)

Interest expense (not included

in CGS) ($300 x ($40,000 (X’s

DPGR assets)/$50,000 (X’s

total assets))) coocvveeeeeriiinnnnneenn. (240)
Headquarters overhead expense

($180 x (2,000 square feet at-

tributable to DPGR activity/

total 8,000 square feet)) (45)

X’s QPAI

(iii) W=2 wages. X chooses to use the wage
expense safe harbor under paragraph (e)(2)(ii)
of this section to determine its W—2 wages,
as shown in the following steps:

(A) Step one. X determines that $625 of
wage expense were taken into account in
determining its QPAI in paragraph (ii) of this
Example 1, as shown in the following table:
$200

1,395

CGS wage expense ..........ccoueene
Section 162 selling expenses
wage expense ($600 x ($3,000
DPGR/$6,000 total gross re-
ceipts))
Section 174 R&E-SIC AAA
wage expense
Headquarters overhead wage
expense ($100 x (2,000
square feet attributable to
DPGR activity/8,000 total
square feet))

300

100

Total wage expense taken
into account 625

(B) Step two. X determines that $1,042 of
the $3,000 in paragraph (e)(1) wages are
properly allocable to DPGR, and are therefore
W-2 wages, as shown in the following
calculation:

Step one wage expense/X’s total wage
expense for taxable year ending April 30,
2011 x X’s paragraph (e)(1) wages

$625/$1,800 x $3,000 = $1,042

(iv) Section 199 deduction determination.
X’s tentative deduction under § 1.199-1(a)
(section 199 deduction) is $124 (.09 x (lesser
of QPAI of $1,395 or taxable income of
$1,380)) subject to the wage limitation under
section 199(b)(1) (W-2 wage limitation) of
$521 (50% x $1,042). Accordingly, X’s
section 199 deduction for its taxable year
ending April 30, 2011, is $124.

Example 2. Section 861 method and EAG.
(i) Facts. The facts are the same as in
Example 1 except that X owns stock in Y, a
United States corporation, equal to 75% of
the total voting power of the stock of Y and
80% of the total value of the stock of Y. X
and Y are not members of an affiliated group
as defined in section 1504(a). Accordingly,
the rules of § 1.861-14T do not apply to X’s
and Y’s selling expenses, R&E, and charitable
contributions. X and Y are, however,
members of an affiliated group for purposes
of allocating and apportioning interest
expense (see § 1.861-11T(d)(6)) and are also
members of an EAG. Y’s taxable year ends

............................ 25

April 30, 2011. For Y’s taxable year ending
April 30, 2011, Y has $2,000 of paragraph
(e)(1) wages reported on 2010 Forms W-2.
For Y’s taxable year ending April 30, 2011,
the adjusted basis of Y’s assets is $50,000,
$20,000 of which generate gross income
attributable to DPGR and $30,000 of which
generate gross income attributable to non-
DPGR. All of Y’s activities that generate
DPGR are within SIC Industry Group AAA
(SIC AAA). All of Y’s activities that generate
non-DPGR are within SIC Industry Group
BBB (SIC BBB). None of X’s and Y’s sales are
to each other. Y is not able to specifically
identify CGS allocable to DPGR and non-
DPGR. In this case, because CGS is definitely
related under the facts and circumstances to
all of Y’s gross receipts, apportionment of
CGS between DPGR and non-DPGR based on
gross receipts is appropriate. For Y’s taxable
year ending April 30, 2011, the total square
footage of Y’s headquarters is 8,000 square
feet, of which 2,000 square feet is set aside
for domestic production activities. Y incurs
section 162 selling expenses that are not
includible in CGS and are definitely related
to all of Y’s gross income. For Y’s taxable
year ending April 30, 2011, Y’s taxable
income is $1,710 based on the following
Federal income tax items:

DPGR (all from sales of prod-

ucts within SIC AAA) ............ $3,000
Non-DPGR (all from sales of

products within SIC BBB) ..... 3,000
CGS allocated to DPGR (in-

cludes $300 of wage expense) (1,200)
CGS allocated to non-DPGR (in-

cludes $300 of wage expense) (1,200)
Section 162 selling expenses

(includes $300 of wage ex-

PENSE) i (840)
Section 174 R&E-SIC AAA (in-

cludes $20 of wage expense) (100)
Section 174 R&E-SIC BBB (in-

cludes $60 of wage expense) (200)
Interest expense (not included

in CGS and not subject to

§1.861—10T) ..coovvvrrrrrreeeeeinnnns (500)
Charitable contributions ............ (50)
Headquarters overhead expense

(includes $40 of wage ex-

PENSE) evieeiiiieiiiieiee e (200)

Y’s taxable income ............. 1,710

(ii) QPAL (A) X’s QPAI Determination of
X’s QPAIl is the same as in Example 1 except
that interest is apportioned to gross income
attributable to DPGR based on the combined
adjusted bases of X’s and Y’s assets. See
§1.861-11T(c). Accordingly, X’s QPAI for its
taxable year ending April 30, 2011, is $1,455,
as shown in the following table:
DPGR (all from sales of prod-

ucts within SIC AAA) ....ccue...
CGS allocated to DPGR .............
Section 162 selling expenses

($840 x ($3,000 DPGR/$6,000

total gross receipts)) ..............
Section 174 R&E-SIC AAA .......
Interest expense (not included

in CGS and not subject to

§1.861-10T) ($300 x

($60,000 (tax book value of

X’s and Y’s DPGR assets)/

$100,000 (tax book value of

X’s and Y’s total assets))) (180)
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Headquarters overhead expense
($180 x (2,000 square feet at-
tributable to DPGR activity/

total 8,000 square feet)) (45)

X’s QPAI 1,455

(B) Y’s QPAL Y makes the same elections
under the section 861 method as does X. Y
has $1,800 of gross income attributable to
DPGR (DPGR of $3,000 — CGS of $1,200
allocated based on Y’s gross receipts). Y’s
QPAI for its taxable year ending April 30,
2011, is $905, as shown in the following
table:

DPGR (all from sales of prod-

ucts within SIC AAA)
CGS allocated to DPGR
Section 162 selling expenses

($840 x ($3,000 DPGR/$6,000

total gross receipts)) .............. (420)
Section 174 R&E-SIC AAA ....... (100)
Interest expense (not included

in CGS and not subject to

§1.861-10T) ($500 X

($60,000 (tax book value of

X’s and Y’s DPGR assets)/

$100,000 (tax book value of

X’s and Y’s total assets)))
Charitable contributions (not

included in CGS) ($50 x

($1,800 gross income attrib-

utable to DPGR/$3,600 total

(300)

gross income)) ......cccoceeeveneenn (25)
Headquarters overhead expense
($200 x (2,000 square feet at-
tributable to DPGR activity/
total 8,000 square feet)) ......... (50)
NN 0)7.N T 905

(iii) W-2 wages. (A) X’s W-2 wages. X’s W—
2 wages are $1,042, the same as in Example
1.

(B) Y’s W-2 wages. Y chooses to use the
wage expense safe harbor under paragraph
(e)(2)(ii) of this section to determine its W—
2 wages, as shown in the following steps:

(1) Step one. Y determines that $480 of
wage expense were taken into account in
determining its QPAI in paragraph (ii)(B) of
this Example 2, as shown in the following
table:

CGS wage expense ...........ccooueu.
Section 162 selling expenses
wage expense ($300 x ($3,000
DPGR/$6,000 total gross re-
ceipts))
Section 174 R&E-SIC AAA
Wage eXPense .......cccevveeieeiinns 20
Headquarters overhead wage
expense ($40 x (2,000 square
feet attributable to DPGR ac-

$300

150

tivity/8,000 total square feet)) 10

Total wage expense taken
into account 480

(2) Step two. Y determines that $941 of the
$2,000 paragraph (e)(1) wages are properly
allocable to DPGR, and are therefore W—2
wages, as shown in the following calculation:
Step one wage expense/Y’s total wage

expense for taxable year ending April 30,
2011 x Y’s paragraph (e)(1) wages
$480/$1,020 x $2,000 = $941

(iv) Section 199 deduction determination.
The section 199 deduction of the X and Y

EAG is determined by aggregating the
separately determined taxable income, QPAI,
and W-2 wages of X and Y. See §1.199-7(b).
Accordingly, the X and Y EAG’s tentative
section 199 deduction is $212 (.09 x (lesser
of combined QPAI of X and Y of $2,360 (X’s
QPAI of $1,455 plus Y’s QPAI of $905) or
combined taxable incomes of X and Y of
$3,090 (X’s taxable income of $1,380 plus Y’s
taxable income of $1,710)) subject to the
combined W-2 wage limitation of X and Y
of $992 (50% x ($1,042 (X’s W-2 wages) +
$941 (Y’s W-2 wages)))). Accordingly, the X
and Y EAG’s section 199 deduction is $212.
The $212 is allocated to X and Y in
proportion to their QPAI See § 1.199-7(c).

Example 3. Simplified deduction method.
(i) Facts. Z, a corporation that is not a
member of an EAG, engages in activities that
generate both DPGR and non-DPGR. Z is able
to specifically identify CGS allocable to
DPGR and to non-DPGR. Z’s taxable year
ends on April 30, 2011. For Z’s taxable year
ending April 30, 2011, Z has $3,000 of
paragraph (e)(1) wages reported on 2010
Forms W-2, and Z’s taxable income is $1,380
based on the following Federal income tax
items:

DPGR ..oovviviieviveiiiivvnaens $3,000
Non-DPGR ....cooovviiiiiiiiiiiiiiiiiiienns 3,000
CGS allocable to DPGR (includes
$200 of wage expense) ............. (600)
CGS allocable to non-DPGR (in-
cludes $600 of wage expense) (1,800)
Expenses, losses, or deductions
(deductions) (includes $1,000
of wage expense) ........ccceeinnins (2,220)
Z’s taxable income ............... 1,380

(ii) Z’s QPAL Z uses the simplified
deduction method under § 1.199-4(e) to
apportion deductions between DPGR and
non-DPGR. Z’s QPAI for its taxable year
ending April 30, 2011, is $1,290, as shown
in the following table:

DPGR cooiiiieiieeee e $3,000
CGS allocable to DPGR ............... (600)
Deductions apportioned to DPGR
($2,220 x ($3,000 DPGR/
$6,000 total gross receipts)) ..... (1,110)
7’8 QPAL ooovviviieiieeieeeiiene 1,290

(iii) W=2 wages. Z chooses to use the wage
expense safe harbor under paragraph (e)(2)(ii)
of this section to determine its W—2 wages,
as shown in the following steps:

(A) Step one. Z determines that $700 of
wage expense were taken into account in
determining its QPAI in paragraph (ii) of this
Example 3, as shown in the following table:
Wage expense included in CGS

allocable to DPGR ........ccceeeee $200
Wage expense included in de-

ductions ($1,000 in wage ex-

pense x ($3,000 DPGR/$6,000

total gross receipts)) ......ccoeenuine 500
Wage expense allocable to DPGR 700

(B) Step two. Z determines that $1,167 of
the $3,000 paragraph (e)(1) wages are
properly allocable to DPGR, and are therefore
W-2 wages, as shown in the following
calculation:

Step one wage expense / Z’s total wage
expense for taxable year ending April 30,
2011 x Z’s paragraph (e)(1) wages

$700 / $1,800 x $3,000 = $1,167

(iv) Section 199 deduction determination.

Z’s tentative section 199 deduction is $116

(.09 x (lesser of QPAI of $1,290 or taxable

income of $1,380)) subject to the W-2 wage

limitation of $584 (50% x $1,167).

Accordingly, Z’s section 199 deduction for its

taxable year ending April 30, 2011, is $116.

Example 4. Small business simplified
overall method. (i) Facts. Z, a corporation
that is not a member of an EAG, engages in
activities that generate both DPGR and non-

DPGR. Z’s taxable year ends on April 30,

2011. For Z’s taxable year ending April 30,

2011, Z has $3,000 of paragraph (e)(1) wages

reported on 2010 Forms W-2, and Z’s taxable

income is $1,380 based on the following

Federal income tax items:

DPGR .oovviiiiiiiiiiiie $3,000
Non-DPGR .....coooevviiiiiiiiniiiiiiinns 3,000
CGS and deductions .................... (4,620)

Z’s taxable income ............... 1,380

(ii) Z’s QPAL Z uses the small business
simplified overall method under § 1.199-4(f)
to apportion CGS and deductions between
DPGR and non-DPGR. Z’s QPAI for its
taxable year ending April 30, 2011, is $690,
as shown in the following table:

DPGR ...cooovviiiiiiiiii $3,000
CGS and deductions apportioned
to DPGR ($4,620 x ($3,000
DPGR/$6,000 total gross re-
CEIPLS)) wvvviiiiiiiiiie (2,310)
Z’s QPAL ..o 690

(iii) W-2 wages. Z’s W-2 wages under
paragraph (e)(2)(iii) of this section are $1,500,
as shown in the following calculation:
$3,000 in paragraph (e)(1) wages

x ($3,000 DPGR/$6,000 total

gross Teceipts) ...ccecvvviininiinns $1,500

(iv) Section 199 deduction determination.
Z’s tentative section 199 deduction is $62
(.09 x (lesser of QPAI of $690 or taxable
income of $1,380)) subject to the W-2 wage
limitation of $750 (50% x $1,500).
Accordingly, Z’s section 199 deduction for its
taxable year ending April 30, 2011, is $62.

Example 5. Corporation uses employees of
non-consolidated EAG member. (i) Facts.
Corporations S and B are the only members
of a single EAG but are not members of a
consolidated group. S and B are both
calendar year taxpayers. All the activities
described in this Example 5 take place
during the same taxable year and they are the
only activities of S and B. S and B each use
the section 861 method described in §1.199-
4(d) for allocating and apportioning their
deductions. B is a manufacturer but has only
three employees of its own. S employs the
remainder of the personnel who perform the
manufacturing activities for B. S’s only
receipts are from supplying employees to B.
In 2010, B manufactures qualifying
production property (QPP) (as defined in
§ 1.199-3(j)(1)), using its three employees
and S’s employees, and sells the QPP for
$10,000,000. B’s total CGS and other
deductions are $6,000,000, including
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$1,000,000 paid to S for the use of S’s
employees and $100,000 paid to its own
employees. B reports the $100,000 paid to its
employees on the 2010 Forms W-2 issued to
its employees. S pays its employees $800,000
that is reported on the 2010 Forms W-2
issued to the employees.

(ii) B’s W-2 wages. In determining its W—

2 wages, B utilizes the wage expense safe
harbor described in paragraph (e)(2)(ii) of this
section. The entire $100,000 paid by B to its
employees is included in B’s wage expense
included in calculating its QPAI and is the
only wage expense used in calculating B’s
taxable income. Thus, under the wage
expense safe harbor described in paragraph
(e)(2)(ii) of this section, B’s W—2 wages are
$100,000 ($100,000 (paragraph (e)(1) wages)
% ($100,000 (wage expense used in
calculating B’s QPAI)/$100,000 (wage
expense used in calculating B’s taxable
income))).

(iii) S’s W-2 wages. In determining its W—
2 wages, S utilizes the wage expense safe
harbor described in paragraph (e)(2)(ii) of this
section. Because S’s $1,000,000 in receipts
from B do not qualify as DPGR and are S’s
only gross receipts, none of the $800,000
paid by S to its employees is included in S’s
wage expense included in calculating its
QPAI However, the entire $800,000 is
included in calculating S’s taxable income.
Thus, under the wage expense safe harbor
described in paragraph (e)(2)(ii)(A) of this
section, S’s W—2 wages are $0 ($800,000
(paragraph (e)(1) wages) x ($0 (wage expense
used in calculating S’s QPAI)/$800,000 (wage
expense used in calculating S’s taxable
income))).

(iv) Determination of EAG’s section 199
deduction. The section 199 deduction of the
S and B EAG is determined by aggregating
the separately determined taxable income or
loss, QPAI and W-2 wages of S and B. See
§1.199-7(b). B’s taxable income and QPAI
are each $4,000,000 ($10,000,000 DPGR —
$6,000,000 CGS and other deductions). S’s
taxable income is $200,000 ($1,000,000 gross
receipts — $800,000 total deductions). S’s
QPAI is $0 ($0 DPGR — $0 CGS and other
deductions). B’s W-2 wages (as calculated in
paragraph (ii) of this Example 5) are $100,000
and S’s W-2 wages (as calculated in
paragraph (iii) of this Example 5) are $0. The
EAG’s tentative section 199 deduction is
$360,000 (.09 X (lesser of combined QPAI of
$4,000,000 (B’s QPAI of $4,000,000 + S’s
QPAI of $0) or combined taxable income of
$4,200,000 (B’s taxable income of $4,000,000
+ S’s taxable income of $200,000))) subject to
the W-2 wage limitation of $50,000 (50% X
($100,000 (B’s W—2 wages) + $0 (S’s W-2
wages))). Accordingly, the S and B EAG’s
section 199 deduction for 2010 is $50,000.
The $50,000 is allocated to S and B in
proportion to their QPAI See § 1.199-7(c).
Because S has no QPAI, the entire $50,000
is allocated to B.

Example 6. Corporation using employees of
consolidated EAG member. The facts are the
same as in Example 5 except that B and S
are members of the same consolidated group.
Ordinarily, as demonstrated in Example 5,
S’s $1,000,000 of receipts would not be DPGR
and its $800,000 paid to its employees would
not be W-2 wages (because the $800,000

would not be properly allocable to DPGR).
However, because S and B are members of
the same consolidated group, §1.1502—
13(c)(1)(i) provides that the separate entity
attributes of S’s intercompany items or B’s
corresponding items, or both, may be
redetermined in order to produce the same
effect as if S and B were divisions of a single
corporation. If S and B were divisions of a
single corporation, S and B would have QPAI
and taxable income of $4,200,000
($10,000,000 DPGR received from the sale of
the QPP — $5,800,000 CGS and other
deductions) and, under the wage expense
safe harbor described in paragraph (e)(2)(ii)
of this section, would have $900,000 of W—

2 wages ($900,000 (combined paragraph
(e)(1) wages of S and B) x ($900,000 (wage
expense used in calculating QPAI)/$900,000
(wage expense used in calculating taxable
income))). The single corporation would have
a tentative section 199 deduction equal to 9%
of $4,200,000, or $378,000, subject to the W—
2 wage limitation of 50% of $900,000, or
$450,000. Thus, the single corporation would
have a section 199 deduction of $378,000. To
obtain this same result for the consolidated
group, S’s $1,000,000 of receipts from the
intercompany transaction are redetermined
as DPGR. Thus, S’s $800,000 paid to its
employees are costs properly allocable to
DPGR and S’s W-2 wages are $800,000.
Accordingly, the consolidated group has
QPAI and taxable income of $4,200,000
($11,000,000 DPGR (from the sale of the QPP
and the redetermined intercompany
transaction) — $6,800,000 CGS and other
deductions) and W-2 wages of $900,000. The
consolidated group’s section 199 deduction
is $378,000, the same as the single
corporation. However, for purposes of
allocating the section 199 deduction between
S and B, the redetermination of S’s income
as DPGR under § 1.1502—-13(c)(1)(i) is not
taken into account. See § 1.199-7(d)(5).
Accordingly, the consolidated group’s entire
section 199 deduction of $378,000 is
allocated to B.

* * * * *

§1.199-2T [Removed]
m Par. 5. Section 1.199-2T is removed.

m Par. 6. Section 1.199-3 is amended
by:
lyl. Revising the first sentence of
paragraph (f)(1).
m 2. Adding the language “paragraph
(1)(8) of this section and” before the
language ““§ 1.199-9(j)” in paragraph
(g)(4)(i)(B).
m 3. Adding the language ‘““paragraph
(1)(7) of this section and” before the
language ““§ 1.199-9(i)” in paragraph
(g)(4)(ii)(D).
m 4. Revising paragraphs (i)(7) and (8).
m 5. Removing the language “§ 1.199-
9(e)” in the last sentence of paragraph
(m)(6)(iv)(B) and adding the language
“§§1.199-5(e) and 1.199-9(e)”’ in its
place.
m 6. Revising the second and third
sentences in paragraph (p).

The revisions read as follows:

§1.199-3 Domestic production gross
receipts.

* * * * *

(f) * * * (1) In general. With the
exception of the rules applicable to an
expanded affiliated group (EAG) under
§1.199-7, qualifying in-kind
partnerships under paragraph (i)(7) of
this section and § 1.199-9(i), EAG
partnerships under paragraph (i)(8) of
this section and § 1.199-9(j), and
government contracts under paragraph
(f)(2) of this section, only one taxpayer
may claim the deduction under § 1.199—
1(a) with respect to any qualifying
activity under paragraphs (e)(1), (k)(1),
and (1)(1) of this section performed in
connection with the same QPP, or the
production of a qualified film or
utilities. * * *

(1) * *x %

(7) Qualifying in-kind partnership for
taxable years beginning after May 17,
2006, the enactment date of the Tax
Increase Prevention and Reconciliation
Act of 2005—(i) In general. If a
partnership is a qualifying in-kind
partnership described in paragraph
(1)(7)(ii) of this section, then each
partner is treated as having MPGE or
produced the property MPGE or
produced by the partnership that is
distributed to that partner. If a partner
of a qualifying in-kind partnership
derives gross receipts from the lease,
rental, license, sale, exchange, or other
disposition of the property that was
MPGE or produced by the qualifying in-
kind partnership and distributed to that
partner, then, provided such partner is
a partner of the qualifying in-kind
partnership at the time the partner
disposes of the property, the partner is
treated as conducting the MPGE or
production activities previously
conducted by the qualifying in-kind
partnership with respect to that
property. With respect to a lease, rental,
or license, the partner is treated as
having disposed of the property on the
date or dates on which it takes into
account its gross receipts derived from
the lease, rental, or license under its
method of accounting. With respect to a
sale, exchange, or other disposition, the
partner is treated as having disposed of
the property on the date it ceases to own
the property for Federal income tax
purposes, even if no gain or loss is taken
into account.

(ii) Definition of qualifying in-kind
partnership. For purposes of this
paragraph (i)(7), a qualifying in-kind
partnership is a partnership engaged
solely in—

(A) The extraction, refining, or
processing of oil, natural gas (as
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described in paragraph (1)(2) of this
section), petrochemicals, or products
derived from oil, natural gas, or
petrochemicals in whole or in
significant part within the United
States;

(B) The production or generation of
electricity in the United States; or

(C) An activity or industry designated
by the Secretary by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter).

(iii) Other rules. Except as provided in
this paragraph (i)(7), a qualifying in-
kind partnership is treated the same as
other partnerships for purposes of
section 199. Accordingly, a qualifying
in-kind partnership is subject to the
rules of this section regarding the
application of section 199 to pass-thru
entities, including application of the
section 199(d)(1)(A)(iii) rule for
determining a partner’s share of the
amounts described in § 1.199-2(e)(1)
(paragraph (e)(1) wages) from the
partnership under § 1.199-5(b)(3). In
determining whether a qualifying in-
kind partnership or its partners MPGE
QPP in whole or in significant part
within the United States, see paragraphs
(g)(2) and (3) of this section.

(iv) Example. The following example
illustrates the application of this
paragraph (i)(7). Assume that PRS and X
are calendar year taxpayers. The
example reads as follows:

Example. X, Y, and Z are partners in PRS,
a qualifying in-kind partnership described in
paragraph (i)(7)(ii) of this section. X, Y, and
Z are corporations. In 2007, PRS distributes
oil to X that PRS derived from its oil
extraction. PRS incurred $600 of CGS
extracting the oil distributed to X, and X’s
adjusted basis in the distributed oil is $600.
X incurs $200 of CGS in refining the oil
within the United States. In 2007, X, while
it is a partner in PRS, sells the oil to a
customer for $1,500. X is treated as having
disposed of the property on the date it ceases
to own the property for Federal income tax
purposes. Under paragraph (i)(7)(i) of this
section, X is treated as having extracted the
oil. The extraction and refining of the oil
each qualify as an MPGE activity under
paragraph (e)(1) of this section. Therefore, X’s
$1,500 of gross receipts qualify as DPGR. X
subtracts from the $1,500 of DPGR the $600
of CGS incurred by PRS and the $200 of
refining costs it incurred. Thus, X’s QPAI is
$700 for 2007.

(8) Partnerships owned by members of
a single expanded affiliated group for
taxable years beginning after May 17,
2006, the enactment date of the Tax
Increase Prevention and Reconciliation
Act of 2005—(i) In general. For purposes
of this section, if all of the interests in
the capital and profits of a partnership
are owned by members of a single EAG
at all times during the taxable year of

the partnership (EAG partnership), then
the EAG partnership and all members of
that EAG are treated as a single taxpayer
for purposes of section 199(c)(4) during
that taxable year.

(ii) Attribution of activities—(A) In
general. If a member of an EAG
(disposing member) derives gross
receipts from the lease, rental, license,
sale, exchange, or other disposition of
property that was MPGE or produced by
an EAG partnership, all the partners of
which are members of the same EAG to
which the disposing member belongs at
the time that the disposing member
disposes of such property, then the
disposing member is treated as
conducting the MPGE or production
activities previously conducted by the
EAG partnership with respect to that
property. The previous sentence applies
only for those taxable years in which the
disposing member is a member of the
EAG of which all the partners of the
EAG partnership are members for the
entire taxable year of the EAG
partnership. With respect to a lease,
rental, or license, the disposing member
is treated as having disposed of the
property on the date or dates on which
it takes into account its gross receipts
from the lease, rental, or license under
its method of accounting. With respect
to a sale, exchange, or other disposition,
the disposing member is treated as
having disposed of the property on the
date it ceases to own the property for
Federal income tax purposes, even if no
gain or loss is taken into account.
Likewise, if an EAG partnership derives
gross receipts from the lease, rental,
license, sale, exchange, or other
disposition of property that was MPGE
or produced by a member (or members)
of the same EAG (the producing
member) to which all the partners of the
EAG partnership belong at the time that
the EAG partnership disposes of such
property, then the EAG partnership is
treated as conducting the MPGE or
production activities previously
conducted by the producing member
with respect to that property. The
previous sentence applies only for those
taxable years in which the producing
member is a member of the EAG of
which all the partners of the EAG
partnership are members for the entire
taxable year of the EAG partnership.
With respect to a lease, rental, or
license, the EAG partnership is treated
as having disposed of the property on
the date or dates on which it takes into
account its gross receipts derived from
the lease, rental, or license under its
method of accounting. With respect to a
sale, exchange, or other disposition, the
EAG partnership is treated as having

disposed of the property on the date it
ceases to own the property for Federal
income tax purposes, even if no gain or
loss is taken into account. See paragraph
(1)(8)(iv) Example 3 of this section.

(B) Attribution between EAG
partnerships. If an EAG partnership
(disposing partnership) derives gross
receipts from the lease, rental, license,
sale, exchange, or other disposition of
property that was MPGE or produced by
another EAG partnership (producing
partnership), then the disposing
partnership is treated as conducting the
MPGE or production activities
previously conducted by the producing
partnership with respect to that
property, provided that each of these
partnerships (the producing partnership
and the disposing partnership) is owned
for its entire taxable year in which the
disposing partnership disposes of such
property by members of the same EAG.
With respect to a lease, rental, or
license, the disposing partnership is
treated as having disposed of the
property on the date or dates on which
it takes into account its gross receipts
from the lease, rental, or license under
its method of accounting. With respect
to a sale, exchange, or other disposition,
the disposing partnership is treated as
having disposed of the property on the
date it ceases to own the property for
Federal income tax purposes, even if no
gain or loss is taken into account.

(C) Exceptions to attribution.
Attribution of activities does not apply
for purposes of the construction of real
property under paragraph (m)(1) of this
section and the performance of
engineering and architectural services
under paragraphs (n)(2) and (3) of this
section, respectively.

(iii) Other rules. Except as provided in
this paragraph (i)(8), an EAG
partnership is treated the same as other
partnerships for purposes of section
199. Accordingly, an EAG partnership is
subject to the rules of this section
regarding the application of section 199
to pass-thru entities, including the
section 199(d)(1)(A)(iii) rule under
§1.199-5(b)(3). In determining whether
a member of an EAG or an EAG
partnership MPGE QPP in whole or in
significant part within the United States
or produced a qualified film or
produced utilities within the United
States, see paragraphs (g)(2) and (3) of
this section and Example 5 of paragraph
(1)(8)(iv) of this section.

(iv) Examples. The following
examples illustrate the rules of this
paragraph (i)(8). Assume that PRS, X, Y,
and Z all are calendar year taxpayers.
The examples read as follows:
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Example 1. Contribution. X and Y are the
only partners in PRS, a partnership, for PRS’s
entire 2007 taxable year. X and Y are both
members of a single EAG for the entire 2007
year. In 2007, X MPGE QPP within the
United States and contributes the QPP to
PRS. In 2007, PRS sells the QPP for $1,000.
Under this paragraph (i)(8), PRS is treated as
having MPGE the QPP within the United
States, and PRS’s $1,000 gross receipts
constitute DPGR. PRS, X, and Y must apply
the rules of this section regarding the
application of section 199 to pass-thru
entities with respect to the activity of PRS,
including the section 199(d)(1)(A)(iii) rule for
determining a partner’s share of the
paragraph (e)(1) wages from the partnership
under §1.199-5(b)(3).

Example 2. Sale. X, Y, and Z are the only
members of a single EAG for the entire 2007
year. X and Y each own 50% of the capital
and profits interests in PRS, a partnership,
for PRS’s entire 2007 taxable year. In 2007,
PRS MPGE QPP within the United States and
then sells the QPP to X for $6,000, its fair
market value at the time of the sale. PRS’s
gross receipts of $6,000 qualify as DPGR. In
2007, X sells the QPP to customers for
$10,000, incurring selling expenses of $2,000.
Under paragraph (i)(8)(ii)(A) of this section,
X is treated as having MPGE the QPP within
the United States, and X’s $10,000 of gross
receipts qualify as DPGR. PRS, X and Y must
apply the rules of this section regarding the
application of section 199 to pass-thru
entities with respect to the activity of PRS,
including application of the section
199(d)(1)(A)(iii) rule for determining a
partner’s share of the paragraph (e)(1) wages
from the partnership under § 1.199-5(b)(3).
The results would be the same if PRS sold
the QPP to Z rather than to X. However, if
PRS did sell the QPP to Z, and Z was not a
member of the EAG for PRS’s entire taxable
year, the activities previously conducted by
PRS with respect to the QPP would not be
attributed to Z, and none of Z’s $10,000 of
gross receipts would qualify as DPGR.

Example 3. Lease. X, Y, and Z are the only
members of a single EAG for the entire 2007
year. X and Y each own 50% of the capital
and profits interests in PRS, a partnership,
for PRS’s entire 2007 taxable year. In 2007,
PRS MPGE QPP within the United States and
then sells the QPP to X for $6,000, its fair
market value at the time of the sale. PRS’s
gross receipts of $6,000 qualify as DPGR. In
2007, X rents the QPP it acquired from PRS
to customers unrelated to X. X takes the gross
receipts attributable to the rental of the QPP
into account under its method of accounting
in 2007 and 2008. On July 1, 2008, X ceases
to be a member of the same EAG to which
Y, the other partner in PRS, belongs. For
2007, X is treated as having MPGE the QPP
within the United States under paragraph
(1)(8)(ii)(A) of this section, and its gross
receipts derived from the rental of the QPP
qualify as DPGR. For 2008, however, because
X and Y, partners in PRS, are no longer
members of the same EAG for the entire year,
the gross rental receipts X takes into account
in 2008 do not qualify as DPGR.

Example 4. Distribution. X and Y are the
only partners in PRS, a partnership, for PRS’s
entire 2007 taxable year. X and Y are both

members of a single EAG for the entire 2007
year. In 2007, PRS MPGE QPP within the
United States, incurring $600 of CGS, and
then distributes the QPP to X. X’s adjusted
basis in the QPP is $600. X incurs $200 of
CGS to further MPGE the QPP within the
United States. In 2007, X sells the QPP for
$1,500 to an unrelated customer. X is treated
as having disposed of the QPP on the date

it ceases to own the QPP for Federal income
tax purposes. Under paragraph (i)(8)(ii)(A) of
this section, X is treated as having MPGE the
QPP within the United States, and X’s $1,500
of gross receipts qualify as DPGR.

Example 5. Multiple sales. (i) Facts. X and
Y are the only partners in PRS, a partnership,
for PRS’s entire 2007 taxable year. X and Y
are both non-consolidated members of a
single EAG for the entire 2007 year. PRS
produces in bulk form in the United States
the active ingredient for a drug. Assume that
PRS’s own MPGE activity with respect to the
active ingredient is not substantial in nature,
taking into account all of the facts and
circumstances, and PRS’s direct labor and
overhead to MPGE the active ingredient
within the United States are $15 and account
for 15% of PRS’s $100 CGS of the active
ingredient. In 2007, PRS sells the active
ingredient in bulk form to X. X uses the
active ingredient to produce the finished
dosage form drug. Assume that X’s own
MPGE activity with respect to the finished
dosage form drug is not substantial in nature,
taking into account all of the facts and
circumstances, and X’s direct labor and
overhead to MPGE the finished dosage form
drug within the United States are $12 and
account for 10% of X’s $120 CGS of the drug.
In 2007, X sells the finished dosage form
drug to Y and Y sells the finished dosage
form drug to customers. Assume that Y’s own
MPGE activity with respect to the finished
dosage form drug is not substantial in nature,
taking into account all of the facts and
circumstances, and Y incurs $2 of direct
labor and overhead and Y’s CGS in selling
the finished dosage form drug to customers
is $130.

(ii) Analysis. PRS’s gross receipts from the
sale of the active ingredient to X are non-
DPGR because PRS’s MPGE activity is not
substantial in nature and PRS does not satisfy
the safe harbor described in paragraph (g)(3)
of this section because PRS’s direct labor and
overhead account for less than 20% of PRS’s
CGS of the active ingredient. X’s gross
receipts from the sale of the finished dosage
form drug to Y are DPGR because X is
considered to have MPGE the finished dosage
form drug in significant part in the United
States pursuant to the safe harbor described
in paragraph (g)(3) of this section because the
$27 ($15 + $12) of direct labor and overhead
incurred by PRS and X equals or exceeds
20% of X’s total CGS ($120) of the finished
dosage form drug at the time X disposes of
the finished dosage form drug to Y. Similarly,
Y’s gross receipts from the sale of the
finished dosage form drug to customers are
DPGR because Y is considered to have MPGE
the finished dosage form drug in significant
part in the United States pursuant to the safe
harbor described in paragraph (g)(3) of this
section because the $29 ($15 + $12 + $2) of
direct labor and overhead incurred by PRS,

X, and Y equals or exceeds 20% of Y’s total
CGS ($130) of the finished dosage form drug
at the time Y disposes of the finished dosage
form drug to Y’s customers.

* * * * *

(p) * * * Thus, partners, including
partners in partnerships described in
paragraphs (i)(7) and (8) of this section
and § 1.199-9(i) and (j), may not treat
guaranteed payments as DPGR. See
§§1.199-5(b)(6) Example 5 and 1.199—
9(b)(6) Example 5.

§1.199-3T [Removed]
m Par. 7. Section 1.199-3T is removed.

m Par. 8. Section 1.199—4 is amended
by:
m 1. Revising paragraph (d)(5).
m 2. Removing the language “§1.199-
9(d)” in paragraph (e)(1) and adding the
language ““§ 1.199-5(d) or § 1.199-9(d)”
in its place.
m 3. Revising paragraph (f)(5).

The revisions read as follows:

§1.199-4 Costs allocable to domestic
production gross receipts.
* * * * *

(d)* * *

(5) Treatment of items from a pass-
thru entity reporting qualified
production activities income. If,
pursuant to § 1.199-5(e)(2) or § 1.199—
9(e)(2), or to the authority granted in
§1.199-5(b)(1)(ii) or (c)(1)(ii), or
§1.199-9(b)(1)(ii) or (c)(1)(ii), a taxpayer
must combine QPAI and W—2 wages
from a partnership, S corporation, trust
(to the extent not described in § 1.199—
5(d) or §1.199-9(d)) or estate with the
taxpayer’s total QPAI and W-2 wages
from other sources, then for purposes of
apportioning the taxpayer’s interest
expense under this paragraph (d), the
taxpayer’s interest in such partnership
(and, where relevant in apportioning the
taxpayer’s interest expense, the
partnership’s assets), the taxpayer’s
shares in such S corporation, or the
taxpayer’s interest in such trust shall be
disregarded.

* * * * *

(f) * % *

(5) Trusts and estates. Trusts and
estates under §§1.199-5(e) and 1.199—-
9(e) may not use the small business
simplified overall method.

* * * * *

m Par. 9. Section 1.199-5 is added to
read as follows:

§1.199-5 Application of section 199 to
pass-thru entities for taxable years
beginning after May 17, 2006, the enactment
date of the Tax Increase Prevention and
Reconciliation Act of 2005.

(a) In general. The provisions of this
section apply solely for purposes of
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section 199 of the Internal Revenue
Code (Code).

(b) Partnerships—(1) In general—(i)
Determination at partner level. The
deduction with respect to the qualified
production activities of the partnership
allowable under § 1.199-1(a) (section
199 deduction) is determined at the
partner level. As a result, each partner
must compute its deduction separately.
The section 199 deduction has no effect
on the adjusted basis of the partner’s
interest in the partnership. Except as
provided by publication pursuant to
paragraph (b)(1)(ii) of this section, for
purposes of this section, each partner is
allocated, in accordance with sections
702 and 704, its share of partnership
items (including items of income, gain,
loss, and deduction), cost of goods sold
(CGS) allocated to such items of income,
and gross receipts that are included in
such items of income, even if the
partner’s share of CGS and other
deductions and losses exceeds domestic
production gross receipts (DPGR) (as
defined in § 1.199-3(a)). A partnership
may specially allocate items of income,
gain, loss, or deduction to its partners,
subject to the rules of section 704(b) and
the supporting regulations. Guaranteed
payments under section 707(c) are not
considered allocations of partnership
income for purposes of this section.
Guaranteed payments under section
707(c) are deductions by the partnership
that must be taken into account under
the rules of § 1.199-4. See § 1.199-3(p)
and paragraph (b)(6) Example 5 of this
section. Except as provided in
paragraph (b)(1)(ii) of this section, to
determine its section 199 deduction for
the taxable year, a partner aggregates its
distributive share of such items, to the
extent they are not otherwise disallowed
by the Code, with those items it incurs
outside the partnership (whether
directly or indirectly) for purposes of
allocating and apportioning deductions
to DPGR and computing its qualified
production activities income (QPAI) (as
defined in § 1.199-1(c)).

(ii) Determination at entity level. The
Secretary may, by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
permit a partnership to calculate a
partner’s share of QPAI and W-2 wages
as defined in § 1.199-2(e)(2) (W-2
wages) at the entity level, instead of
allocating to the partner, in accordance
with sections 702 and 704, the partner’s
share of partnership items (including
items of income, gain, loss, and
deduction) and amounts described in
§1.199-2(e)(1) (paragraph (e)(1) wages).
If a partnership does calculate QPAI at
the entity level—

(A) Each partner is allocated its share
of QPAI (subject to the limitations of
paragraph (b)(2) of this section) and
W-2 wages from the partnership, which
are combined with the partner’s QPAI
and W-2 wages from other sources, if
any;

(B) For purposes of computing the
partner’s QPAI under §§1.199-1
through 1.199-8, a partner does not take
into account the items from the
partnership (for example, a partner does
not take into account items from the
partnership in determining whether a
threshold or de minimis rule applies or
in allocating and apportioning
deductions) in calculating its QPAI from
other sources;

(C) A partner generally does not
recompute its share of QPAI from the
partnership using another method;
however, the partner might have to
adjust its share of QPAI from the
partnership to take into account certain
disallowed losses or deductions, or the
allowance of suspended losses or
deductions; and

(D) A partner’s distributive share of
QPAI from a partnership may be less
than zero.

(2) Disallowed losses or deductions.
Except as provided by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
losses or deductions of a partnership are
taken into account in computing the
partner’s QPAI for a taxable year only if,
and to the extent that, the partner’s
distributive share of those losses or
deductions from all of the partnership’s
activities is not disallowed by section
465, 469, or 704(d), or any other
provision of the Code. If only a portion
of the partner’s distributive share of the
losses or deductions from a partnership
is allowed for a taxable year, a
proportionate share of those allowed
losses or deductions that are allocated to
the partnership’s qualified production
activities, determined in a manner
consistent with sections 465, 469, and
704(d), and any other applicable
provision of the Code, is taken into
account in computing QPAI for that
taxable year. To the extent that any of
the disallowed losses or deductions are
allowed in a later taxable year under
section 465, 469, or 704(d), or any other
provision of the Code, the partner takes
into account a proportionate share of
those allowed losses or deductions that
are allocated to the partnership’s
qualified production activities in
computing the partner’s QPAI for that
later taxable year. Losses or deductions
of the partnership that are disallowed
for taxable years beginning on or before
December 31, 2004, however, are not
taken into account in a later taxable year

for purposes of computing the partner’s
QPALI for that later taxable year, whether
or not the losses or deductions are
allowed for other purposes.

(3) Partner’s share of paragraph (e)(1)
wages. Under section 199(d)(1)(A)(iii), a
partner’s share of paragraph (e)(1) wages
of a partnership for purposes of
determining the partner’s wage
limitation under section 199(b)(1) (W-2
wage limitation) equals the partner’s
allocable share of those wages. Except as
provided by publication in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter), the
partnership must allocate the amount of
paragraph (e)(1) wages among the
partners in the same manner it allocates
wage expense among those partners.
The partner must add its share of the
paragraph (e)(1) wages from the
partnership to the partner’s paragraph
(e)(1) wages from other sources, if any.
The partner (other than a partner that
itself is a partnership or S corporation)
then must calculate its W—2 wages by
determining the amount of the partner’s
total paragraph (e)(1) wages properly
allocable to DPGR. If the partner is a
partnership or S corporation, the partner
must allocate its paragraph (e)(1) wages
(including the paragraph (e)(1) wages
from a lower-tier partnership) among its
partners or shareholders in the same
manner it allocates wage expense among
those partners or shareholders. See
§ 1.199-2(e)(2) for the computation of
W-2 wages and for the proper allocation
of any such wages to DPGR.

(4) Transition rule for definition of W-
2 wages and for W-2 wage limitation. If
a partnership and any partner in that
partnership have different taxable years,
only one of which begins after May 17,
2006, the definition of W—2 wages of the
partnership and the section
199(d)(1)(A)(iii) rule for determining a
partner’s share of wages from that
partnership is determined under the law
applicable to partnerships based on the
beginning date of the partnership’s
taxable year. Thus, for example, for the
taxable year of a partnership beginning
on or before May 17, 2006, a partner’s
share of W—2 wages from the
partnership is determined under section
199(d)(1)(A)(iii) as in effect for taxable
years beginning on or before May 17,
2006, even if the taxable year of that
partner in which those wages are taken
into account begins after May 17, 2006.

(5) Partnerships electing out of
subchapter K. For purposes of §§1.199-
1 through 1.199-8, the rules of this
paragraph (b) apply to all partnerships,
including those partnerships electing
under section 761(a) to be excluded, in
whole or in part, from the application of
subchapter K of chapter 1 of the Code.



8808

Federal Register/Vol. 73, No. 32/Friday, February 15, 2008/Rules and Regulations

(6) Examples. The following examples
illustrate the application of this
paragraph (b). Assume that each partner
has sufficient adjusted gross income or
taxable income so that the section 199
deduction is not limited under section
199(a)(1)(B). Assume also that the
partnership and each of its partners
(whether individual or corporate) are
calendar year taxpayers. The examples
read as follows:

Example 1. Section 861 method with
interest expense. (i) Partnership Federal
income tax items. X and Y, unrelated United
States corporations, are each 50% partners in
PRS, a partnership that engages in
production activities that generate both
DPGR and non-DPGR. X and Y share all
items of income, gain, loss, deduction, and
credit equally. Both X and Y are engaged in
a trade or business. PRS is not able to
identify from its books and records CGS
allocable to DPGR and non-DPGR. In this
case, because CGS is definitely related under
the facts and circumstances to all of PRS’s
gross receipts, apportionment of CGS
between DPGR and non-DPGR based on gross
receipts is appropriate. For 2010, the
adjusted basis of PRS’s business assets is
$5,000, $4,000 of which generate gross
income attributable to DPGR and $1,000 of
which generate gross income attributable to
non-DPGR. For 2010, PRS has the following
Federal income tax items:

$3,000

3,000

3,240

Section 162 selling expenses ...... 1,200
Interest expense (not included in

CGS) v 300

(ii) Allocation of PRS’s Federal income tax
items. X and Y each receive the following
distributive share of PRS’s Federal income
tax items, as determined under the principles
of §1.704—1(b)(1)(vii):

Gross income attributable to
DPGR ($1,500 (DPGR) — $810
(allocable CGS)) vvvvvveeeeivinrnnnns

Gross income attributable to
non-DPGR ($1,500 (non-DPGR)

$690

— $810 (allocable CGS)) .......... 690
Section 162 selling expenses ...... 600
Interest expense (not included in

CGS) e 150

(iii) Determination of QPAL (A) X’s QPAL
Because the section 199 deduction is
determined at the partner level, X determines
its QPAI by aggregating its distributive share
of PRS’s Federal income tax items with all
other such items from all other, non-PRS-
related activities. For 2010, X does not have
any other such items. For 2010, the adjusted
basis of X’s non-PRS assets, all of which are
investment assets, is $10,000. X’s only gross
receipts for 2010 are those attributable to the
allocation of gross income from PRS. X
allocates and apportions its deductible items
to gross income attributable to DPGR under
the section 861 method of § 1.199—4(d). In
this case, the section 162 selling expenses are
not included in CGS and are definitely
related to all of PRS’s gross income. Based on
the facts and circumstances of this specific

case, apportionment of those expenses
between DPGR and non-DPGR on the basis of
PRS’s gross receipts is appropriate. X elects
to apportion its distributive share of interest
expense under the tax book value method of
§1.861-9T(g). X’s QPAI for 2010 is $366, as
shown in the following table:

DPGR .oooiiiiiiiiieeeeeieieeeee e
CGS allocable to DPGR
Section 162 selling expenses
($600 x ($1,500 DPGR/$3,000
total gross receipts)) ..o
Interest expense (not included
in CGS) ($150 x ($2,000 (X’s
share of PRS’s DPGR assets)/
$12,500 (X’s non-PRS assets
($10,000) + X’s share of PRS
assets ($2,500)))) .coovvvrverreeeiennns (24)

DN 0)27.N 366

(B) Y’s QPAL (1) For 2010, in addition to
the activities of PRS, Y engages in production
activities that generate both DPGR and non-
DPGR. Y is able to identify from its books
and records CGS allocable to DPGR and to
non-DPGR. For 2010, the adjusted basis of
Y’s non-PRS assets attributable to its
production activities that generate DPGR is
$8,000 and to other production activities that
generate non-DPGR is $2,000. Y has no other
assets. Y has the following Federal income
tax items relating to its non-PRS activities:

Gross income attributable to

DPGR ($1,500 (DPGR) — $900

(allocable CGS)) ..covvvvveeeeeiinnnns $600
Gross income attributable to

non-DPGR ($3,000 (other gross

receipts) —$1,620 (allocable

CGSY)) e 1,380
Section 162 selling expenses ...... 540
Interest expense (not included in

CGS) vt 90

(2) Y determines its QPAI in the same
general manner as X. However, because Y has
other trade or business activities outside of
PRS, Y must aggregate its distributive share
of PRS’s Federal income tax items with its
own such items. Y allocates and apportions
its deductible items to gross income
attributable to DPGR under the section 861
method of § 1.199—4(d). In this case, Y’s
distributive share of PRS’s section 162 selling
expenses, as well as those selling expenses
from Y’s non-PRS activities, are definitely
related to all of its gross income. Based on
the facts and circumstances of this specific
case, apportionment of those expenses
between DPGR and non-DPGR on the basis of
Y’s gross receipts (including Y’s share of
PRS’s gross receipts) is appropriate. Y elects
to apportion its distributive share of interest
expense under the tax book value method of
§1.861-9T(g). Y has $1,290 of gross income
attributable to DPGR ($3,000 DPGR ($1,500
from PRS and $1,500 from non-PRS
activities)—$1,710 CGS ($810 from PRS and
$900 from non-PRS activities)). Y’s QPAI for
2010 is $642, as shown in the following table:

DPGR ($1,500 from PRS and
$1,500 from non-PRS activi-

(ST IR $3,000
CGS allocable to DPGR ($810

from PRS and $900 from non-

PRS activities) .......cccceevvvvreeennnn. (1,710)

Section 162 selling expenses
($1,140 ($600 from PRS and
$540 from non-PRS activities)
x $3,000 ($1,500 PRS DPGR +
$1,500 non-PRS DPGR)/$7,500
($3,000 PRS total gross re-
ceipts + $4,500 non-PRS total
gross receipts))

Interest expense (not included in
CGS) ($240 ($150 from PRS
and $90 from non-PRS activi-
ties) x $10,000 (Y’s non-PRS
DPGR assets ($8,000) + Y’s
share of PRS DPGR assets
($2,000))/$12,500 (Y’s mnon-
PRS assets ($10,000) + Y’s
share of PRS assets ($2,500)))

(456)

(192)

Y’s QPAI

(iv) Determination of section 199
deduction. X’s tentative section 199
deduction is $33 (.09 x $366, that is, QPAI
determined at the partner level) subject to the
W-2 wage limitation (50% of W-2 wages).
Y’s tentative section 199 deduction is $58
(.09 x $642) subject to the W-2 wage
limitation.

Example 2. Section 861 method with R&E
expense. (i) Partnership Federal income tax
items. X and Y, unrelated United States
corporations each of which is engaged in a
trade or business, are partners in PRS, a
partnership that engages in production
activities that generate both DPGR and non-
DPGR. Neither X nor Y is a member of an
affiliated group. X and Y share all items of
income, gain, loss, deduction, and credit
equally. All of PRS’s domestic production
activities that generate DPGR are within
Standard Industrial Classification (SIC)
Industry Group AAA (SIC AAA). All of PRS’s
production activities that generate non-DPGR
are within SIC Industry Group BBB (SIC
BBB). PRS is not able to identify from its
books and records CGS allocable to DPGR
and to non-DPGR. In this case, because CGS
is definitely related under the facts and
circumstances to all of PRS’s gross receipts,
apportionment of CGS between DPGR and
non-DPGR based on gross receipts is
appropriate. PRS incurs $900 of research and
experimentation expenses (R&E) that are
deductible under section 174, $300 of which
are performed with respect to SIC AAA and
$600 of which are performed with respect to
SIC BBB. None of the R&E is legally
mandated R&E as described in §1.861—
17(a)(4) and none is included in CGS. For
2010, PRS has the following Federal income
tax items:

DPGR (all from sales of products

642

within SIC AAA) .coeeevevveeennee. $3,000
Non-DPGR (all from sales of

products within SIC BBB) 3,000
CGS vttt 2,400
Section 162 selling expenses 840
Section 174 R&E-SIC AAA .. 300
Section 174 R&E-SIC BBB .......... 600

(ii) Allocation of PRS’s Federal income tax
items. X and Y each receive the following
distributive share of PRS’s Federal income
tax items, as determined under the principles
of §1.704-1(b)(1)(vii):
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Gross income attributable to

DPGR ($1,500 (DPGR) — $600

[(OC) ) I USRS $900
Gross income attributable to

non-DPGR  ($1,500 (other

gross receipts) — $600 (CGS)) 900
Section 162 selling expenses ...... 420

Section 174 R&E-SIC AAA ......... 150
Section 174 R&E-SIC BBB 300

(iii) Determination of QPAL (A) X’s QPAL
Because the section 199 deduction is
determined at the partner level, X determines
its QPAI by aggregating its distributive share
of PRS’s Federal income tax items with all
other such items from all other, non-PRS-
related activities. For 2010, X does not have
any other such tax items. X’s only gross
receipts for 2010 are those attributable to the
allocation of gross income from PRS. As
stated, all of PRS’s domestic production
activities that generate DPGR are within SIC
AAA. X allocates and apportions its
deductible items to gross income attributable
to DPGR under the section 861 method of
§1.199-4(d). In this case, the section 162
selling expenses are definitely related to all
of PRS’s gross income. Based on the facts and
circumstances of this specific case,
apportionment of those expenses between
DPGR and non-DPGR on the basis of PRS’s
gross receipts is appropriate. For purposes of
apportioning R&E, X elects to use the sales
method as described in §1.861-17(c).
Because X has no direct sales of products,
and because all of PRS’s SIC AAA sales
attributable to X’s share of PRS’s gross
income generate DPGR, all of X’s share of
PRS’s section 174 R&E attributable to SIC
AAA is taken into account for purposes of
determining X’s QPAL Thus, X’s total QPAI
for 2010 is $540, as shown in the following
table:

DPGR (all from sales of products
within SIC AAA)
CGS v (600)
Section 162 selling expenses
($420) x ($1,500 DPGR/$3,000

total gross receipts)) .....c.ooeunee (210)
Section 174 R&E-SIC AAA ......... (150)
X8 QPAT e 540

(B) Y’s QPAL (1) For 2010, in addition to
the activities of PRS, Y engages in domestic
production activities that generate both
DPGR and non-DPGR. With respect to those
non-PRS activities, Y is not able to identify
from its books and records CGS allocable to
DPGR and to non-DPGR. In this case, because
non-PRS CGS is definitely related under the
facts and circumstances to all of Y’s non-PRS
gross receipts, apportionment of non-PRS
CGS between DPGR and non-DPGR based on
Y’s non-PRS gross receipts is appropriate. For
2010, Y has the following non-PRS Federal
income tax items:

DPGR (from sales of products
within SIC AAA)
DPGR (from sales of products

within SIC BBB) ....ccccocvvvveevine 1,500
Non-DPGR (from sales of prod-

ucts within SIC BBB) ............... 3,000
CGS (allocated to DPGR within

SIC AAA) i 750
CGS (allocated to DPGR within

SIC BBB) oo 750

CGS (allocated to non-DPGR

within SIC BBB) ............... 1,500
Section 162 selling expenses . 540
Section 174 R&E-SIC AAA ... 300
Section 174 R&E-SIC BBB .......... 450

(2) Because Y has DPGR as a result of
activities outside PRS, Y must aggregate its
distributive share of PRS’s Federal income
tax items with such items from all its other,
non-PRS-related activities. Y allocates and
apportions its deductible items to gross
income attributable to DPGR under the
section 861 method of § 1.199—4(d). In this
case, the section 162 selling expenses are
definitely related to all of Y’s gross income.
Based on the facts and circumstances of the
specific case, apportionment of such
expenses between DPGR and non-DPGR on
the basis of Y’s gross receipts (including Y’s
share of PRS’s gross receipts) is appropriate.
For purposes of apportioning R&E, Y elects
to use the sales method as described in
§1.861-17(c).

(3) With respect to sales that generate
DPGR, Y has gross income of $2,400 ($4,500
DPGR ($1,500 from PRS and $3,000 from
non-PRS activities) — $2,100 CGS ($600 from
sales of products by PRS and $1,500 from
non-PRS activities)). Because all of the sales
in SIC AAA generate DPGR, all of Y’s share
of PRS’s section 174 R&E attributable to SIC
AAA and the section 174 R&E attributable to
SIC AAA that Y incurs in its non-PRS
activities are taken into account for purposes
of determining Y’s QPAI Because only a
portion of the sales within SIC BBB generate
DPGR, only a portion of the section 174 R&E
attributable to SIC BBB is taken into account
in determining Y’s QPAI Thus, Y’s QPAI for
2010 is $1,282, as shown in the following
table:

DPGR ($4,500 DPGR ($1,500
from PRS and $3,000 from
non-PRS activities))

CGS ($600 from sales of prod-
ucts by PRS and $1,500 from
non-PRS activities) .......ccec..... (2,100)

Section 162 selling expenses
($960 ($420 from PRS + $540
from non-PRS activities) x
($4,500 DPGR/$9,000 total
gross receipts))

Section 174 R&E-SIC AAA
($150 from PRS and $300
from non-PRS activities) ........ (450)

Section 174 R&E-SIC BBB
($750 ($300 from PRS + $450
from non-PRS activities) x
($1,500 DPGR/$6,000 total
gross receipts allocated to
SIC BBB ($1,500 from PRS +
$4,500 from non-PRS activi-
ties))

Y’s QPAI

(iv) Determination of section 199
deduction. X’s tentative section 199
deduction is $49 (.09 x $540, that is, QPAI
determined at the partner level) subject to the
W-2 wage limitation (50% of W-2 wages).
Y'’s tentative section 199 deduction is $115
(.09 x $1,282) subject to the W-2 wage
limitation.

Example 3. Partnership with special
allocations. (i) In general. X and Y are

unrelated corporate partners in PRS and each
is engaged in a trade or business. PRS is a
partnership that engages in a domestic
production activity and other activities. In
general, X and Y share all partnership items
of income, gain, loss, deduction, and credit
equally, except that 80% of the wage expense
of PRS and 20% of PRS’s other expenses are
specially allocated to X. Under all the facts
and circumstances, these special allocations
have substantial economic effect under
section 704(b). In the 2010 taxable year,
PRS’s only wage expense is $2,000 for
marketing, which is not included in CGS.
PRS has $8,000 of gross receipts ($6,000 of
which is DPGR), $4,000 of CGS ($3,500 of
which is allocable to DPGR), and $3,000 of
deductions (comprised of $2,000 of wage
expense for marketing and $1,000 of other
expenses). X qualifies for and uses the
simplified deduction method under § 1.199—
4(e). Y does not qualify to use that method
and, therefore, must use the section 861
method under § 1.199-4(d). In the 2010
taxable year, X has gross receipts attributable
to non-partnership trade or business
activities of $1,000 and wage expense of
$200. None of X’s non-PRS gross receipts is
DPGR. For purposes of this Example 3, with
regard to both X and PRS, paragraph (e)(1)
wages equal wage expense for the 2010
taxable year.

(ii) Allocation and apportionment of costs.
Under the partnership agreement, X’s
distributive share of the Federal income tax
items of PRS is $1,250 of gross income
attributable to DPGR ($3,000 DPGR — $1,750
allocable CGS), $750 of gross income
attributable to non-DPGR ($1,000 non-
DPGR —$250 allocable CGS), and $1,800 of
deductions (comprised of X’s special
allocations of $1,600 of wage expense ($2,000
% 80%) for marketing and $200 of other
expenses ($1,000 x 20%)). Under the
simplified deduction method, X apportions
$1,200 of other deductions to DPGR ($2,000
($1,800 from the partnership and $200 from
non-partnership activities) x ($3,000 DPGR/
$5,000 total gross receipts)). Accordingly, X’s
QPAI is $50 ($3,000 DPGR — $1,750
CGS —$%1,200 of deductions). X has $1,800 of
paragraph (e)(1) wages ($1,600 (X’s 80%
share) from PRS + $200 (X’s own non-PRS
paragraph (e)(1) wages)). To calculate its W—
2 wages, X must determine how much of this
$1,800 is properly allocable under §1.199—
2(e)(2) to X’s total DPGR (including X’s share
of DPGR from PRS). Thus, X’s tentative
section 199 deduction for the 2010 taxable
year is $5 (.09 x $50), subject to the W-2
wage limitation (50% of X’s W-2 wages).

Example 4. Partnership with no paragraph
(e)(1) wages. (i) Facts. A and B, both
individuals, are partners in PRS. PRS is a
partnership that engages in manufacturing
activities that generate both DPGR and non-
DPGR. A and B share all items of income,
gain, loss, deduction, and credit equally. For
the 2010 taxable year, PRS has total gross
receipts of $2,000 ($1,000 of which is DPGR),
CGS of $400 and deductions of $800. PRS has
no paragraph (e)(1) wages. Each partner’s
distributive share of PRS’s Federal income
tax items is $500 DPGR, $500 non-DPGR,
$200 CGS, and $400 of deductions. A has
trade or business activities outside of PRS
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(non-PRS activities). With respect to those
activities, A has total gross receipts of $1,000
($500 of which is DPGR), CGS of $400
(including $50 of paragraph (e)(1) wages),
and deductions of $200 for the 2010 taxable
year. B has no trade or business activities
outside of PRS. A and B each use the small
business simplified overall method under
§1.199-4(f).

(ii) A’s QPAL A’s total CGS and deductions
apportioned to DPGR equal $600 (($1,200
($200 PRS CGS + $400 non-PRS CGS + $400
PRS deductions + $200 non-PRS trade or
business deductions)) x ($1,000 total DPGR
($500 from PRS + $500 from non-PRS
activities)/$2,000 total gross receipts ($1,000
from PRS + $1,000 from non-PRS activities))).
Accordingly, A’s QPAI is $400 ($1,000 DPGR
($500 from PRS + $500 from non-PRS
activities) — $600 CGS and deductions).

(iii) A’s W-2 wages and section 199
deduction. A has $50 of paragraph (e)(1)
wages ($0 from PRS + $50 from A’s non-PRS
activities). To calculate A’s W-2 wages, A
determines, under a reasonable method
satisfactory to the Secretary, that $40 of this
$50 is properly allocable under § 1.199—
2(e)(2) to A’s DPGR from PRS and non-PRS
activities. A’s tentative section 199 deduction
is $36 (.09 x $400), subject to the W—2 wage
limitation of $20 (50% of W—-2 wages of $40).
Thus, A’s section 199 deduction is $20.

(iv) B’s QPAI and section 199 deduction.
B’s CGS and deductions apportioned to
DPGR equal $300 (($200 PRS CGS + $400
PRS deductions) x ($500 DPGR from PRS
/$1,000 total gross receipts from PRS)).
Accordingly, B’s QPAI is $200 ($500 DPGR
— $300 CGS and deductions). B’s tentative
section 199 deduction is $18 (.09 x $200),
subject to the W—2 wage limitation. In this
case, however, the limitation is $0, because
B has no paragraph (e)(1) wages. Thus, B’s
section 199 deduction is $0.

Example 5. Guaranteed payment. (i) Facts.
The facts are the same as in Example 4,
except that in 2010 PRS also makes a
guaranteed payment of $200 to A for services
rendered by A (see section 707(c)), and PRS
incurs $200 of wage expense for employees’
salary, which is included within the $400 of
CGS (in this case the wage expense of $200
equals PRS’s paragraph (e)(1) wages). The
guaranteed payment is taxable to A as
ordinary income and is properly deducted by
PRS under section 162. Pursuant to § 1.199—
3(p), A may not treat any part of this payment
as DPGR. Accordingly, PRS has total gross
receipts of $2,000 ($1,000 of which is DPGR),
CGS of $400 (including $200 of wage
expense) and deductions of $1,000 (including
the $200 guaranteed payment) for the 2010
taxable year. Each partner’s distributive share
of the items of the partnership is $500 DPGR,
$500 non-DPGR, $200 CGS (including $100
of wage expense), and $500 of deductions.

(ii) A’s QPAI and W-2 wages. A’s total CGS
and deductions apportioned to DPGR equal
$591 ($1,300 ($200 PRS CGS + $400 non-PRS
CGS + $500 PRS deductions + $200 non-PRS
trade or business deductions) x ($1,000 total
DPGR ($500 from PRS + $500 from non-PRS
activities)/$2,200 total gross receipts ($1,000
from PRS + $200 guaranteed payment +
$1,000 from non-PRS activities))).
Accordingly, A’s QPAI is $409 ($1,000

DPGR —$591 CGS and other deductions). A’s
total paragraph (e)(1) wages are $150 ($100
from PRS + $50 from non-PRS activities). To
calculate its W—2 wages, A must determine
how much of this $150 is properly allocable
under §1.199-2(e)(2) to A’s total DPGR from
PRS and non-PRS activities. A’s tentative
section 199 deduction is $37 (.09 x $409),
subject to the W-2 wage limitation (50% of
W-2 wages).

(iii) B’s QPAI and W-2 wages. B’s QPAl is
$150 ($500 DPGR — $350 CGS and other
deductions). B has $100 of paragraph (e)(1)
wages (all from PRS). To calculate its W-2
wages, B must determine how much of this
$100 is properly allocable under § 1.199—
2(e)(2) to B’s total DPGR. B’s tentative section
199 deduction is $14 (.09 x $150), subject to
the W-2 wage limitation (50% of B’'s W-2
wages).

(c) S corporations—(1) In general—(i)
Determination at shareholder level. The
section 199 deduction with respect to
the qualified production activities of an
S corporation is determined at the
shareholder level. As a result, each
shareholder must compute its deduction
separately. The section 199 deduction
has no effect on the adjusted basis of a
shareholder’s stock in an S corporation.
Except as provided by publication
pursuant to paragraph (c)(1)(ii) of this
section, for purposes of this section,
each shareholder is allocated, in
accordance with section 13686, its pro
rata share of S corporation items
(including items of income, gain, loss,
and deduction), CGS allocated to such
items of income, and gross receipts
included in such items of income, even
if the shareholder’s share of CGS and
other deductions and losses exceeds
DPGR. Except as provided by
publication under paragraph (c)(1)(ii) of
this section, to determine its section 199
deduction for the taxable year, the
shareholder aggregates its pro rata share
of such items, to the extent they are not
otherwise disallowed by the Code, with
those items it incurs outside the S
corporation (whether directly or
indirectly) for purposes of allocating
and apportioning deductions to DPGR
and computing its QPAIL

(ii) Determination at entity level. The
Secretary may, by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
permit an S corporation to calculate a
shareholder’s share of QPAI and W-2
wages at the entity level, instead of
allocating to the shareholder, in
accordance with section 1366, the
shareholder’s pro rata share of S
corporation items (including items of
income, gain, loss, and deduction) and
paragraph (e)(1) wages. If an S
corporation does calculate QPAI at the
entity level—

(A) Each shareholder is allocated its
share of QPAI (subject to the limitations
of paragraph (c)(2) of this section) and
W-2 wages from the S corporation,
which are combined with the
shareholder’s QPAI and W-2 wages
from other sources, if any;

(B) For purposes of computing the
shareholder’s QPAI under §§1.199-1
through 1.199-8, a shareholder does not
take into account the items from the S
corporation (for example, a shareholder
does not take into account items from
the S corporation in determining
whether a threshold or de minimis rule
applies or in allocating and
apportioning deductions) in calculating
its QPAI from other sources;

(C) A shareholder generally does not
recompute its share of QPAI from the S
corporation using another method;
however, the shareholder might have to
adjust its share of QPAI from the S
corporation to take into account certain
disallowed losses or deductions, or the
allowance of suspended losses or
deductions; and

(D) A shareholder’s share of QPAI
from an S corporation may be less than
Zero.

(2) Disallowed losses or deductions.
Except as provided by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
losses or deductions of the S
corporation are taken into account in
computing the shareholder’s QPAI for a
taxable year only if, and to the extent
that, the shareholder’s pro rata share of
the losses or deductions from all of the
S corporation’s activities is not
disallowed by section 465, 469, or
1366(d), or any other provision of the
Code. If only a portion of the
shareholder’s share of the losses or
deductions from an S corporation is
allowed for a taxable year, a
proportionate share of those allowed
losses or deductions that are allocated to
the S corporation’s qualified production
activities, determined in a manner
consistent with sections 465, 469, and
1366(d), and any other applicable
provision of the Code, is taken into
account in computing QPAI for that
taxable year. To the extent that any of
the disallowed losses or deductions are
allowed in a later taxable year under
section 465, 469, or 1366(d), or any
other provision of the Code, the
shareholder takes into account a
proportionate share of those allowed
losses or deductions that are allocated to
the S corporation’s qualified production
activities in computing the
shareholder’s QPAI for that later taxable
year. Losses or deductions of the S
corporation that are disallowed for
taxable years beginning on or before
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December 31, 2004, however, are not
taken into account in a later taxable year
for purposes of computing the
shareholder’s QPALI for that later taxable
year, whether or not the losses or
deductions are allowed for other
purposes.

(3) Shareholder’s share of paragraph
(e)(1) wages. Under section
199(d)(1)(A)(iii), an S corporation
shareholder’s share of the paragraph
(e)(1) wages of the S corporation for
purposes of determining the
shareholder’s W—2 wage limitation
equals the shareholder’s allocable share
of those wages. Except as provided by
publication in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b) of this
chapter), the S corporation must allocate
the paragraph (e)(1) wages among the
shareholders in the same manner it
allocates wage expense among those
shareholders. The shareholder then
must add its share of the paragraph
(e)(1) wages from the S corporation to
the shareholder’s paragraph (e)(1) wages
from other sources, if any, and then
must determine the portion of those
total paragraph (e)(1) wages allocable to
DPGR to compute the shareholder’s W—
2 wages. See §1.199-2(e)(2) for the
computation of W-2 wages and for the
proper allocation of such wages to
DPGR.

(4) Transition rule for definition of W-
2 wages and for W-2 wage limitation. If
an S corporation and any of its
shareholders have different taxable
years, only one of which begins after
May 17, 2006, the definition of W-2
wages of the S corporation and the
section 199(d)(1)(A)(iii) rule for
determining a shareholder’s share of
wages from that S corporation is
determined under the law applicable to
S corporations based on the beginning
date of the S corporation’s taxable year.
Thus, for example, for the short taxable
year of an S corporation beginning after
May 17, 2006, and ending in 2006, a
shareholder’s share of W-2 wages from
the S corporation is determined under
section 199(d)(1)(A)(iii) for taxable years
beginning after May 17, 2006, even if
that shareholder’s taxable year began on
or before May 17, 2006.

(d) Grantor trusts. To the extent that
the grantor or another person is treated
as owning all or part (the owned
portion) of a trust under sections 671
through 679, such person (owner)
computes its QPAI with respect to the
owned portion of the trust as if that
QPAI had been generated by activities
performed directly by the owner.
Similarly, for purposes of the W-2 wage
limitation, the owner of the trust takes
into account the owner’s share of the
paragraph (e)(1) wages of the trust that

are attributable to the owned portion of
the trust. The provisions of paragraph
(e) of this section do not apply to the
owned portion of a trust.

(e) Non-grantor trusts and estates—(1)
Allocation of costs. The trust or estate
calculates each beneficiary’s share (as
well as the trust’s or estate’s own share,
if any) of QPAI and W-2 wages from the
trust or estate at the trust or estate level.
The beneficiary of a trust or estate may
not recompute its share of QPAI or W—
2 wages from the trust or estate by using
another method to reallocate the trust’s
or estate’s qualified production costs or
paragraph (e)(1) wages, or otherwise.
Except as provided in paragraph (d) of
this section, the QPAI of a trust or estate
must be computed by allocating
expenses described in section 199(d)(5)
in one of two ways, depending on the
classification of those expenses under
§1.652(b)-3. Specifically, directly
attributable expenses within the
meaning of § 1.652(b)-3 are allocated
pursuant to § 1.652(b)-3, and expenses
not directly attributable within the
meaning of § 1.652(b)-3 (other
expenses) are allocated under the
simplified deduction method of § 1.199—
4(e) (unless the trust or estate does not
qualify to use the simplified deduction
method, in which case it must use the
section 861 method of § 1.199-4(d) with
respect to such other expenses). For this
purpose, depletion and depreciation
deductions described in section 642(e)
and amortization deductions described
in section 642(f) are treated as other
expenses described in section 199(d)(5).
Also for this purpose, the trust’s or
estate’s share of other expenses from a
lower-tier pass-thru entity is not directly
attributable to any class of income
(whether or not those other expenses are
directly attributable to the aggregate
pass-thru gross income as a class for
purposes other than section 199). A
trust or estate may not use the small
business simplified overall method for
computing its QPAIL See § 1.199-4(f)(5).

(2) Allocation among trust or estate
and beneficiaries—(i) In general. The
QPAI of a trust or estate (which will be
less than zero if the CGS and deductions
allocated and apportioned to DPGR
exceed the trust’s or estate’s DPGR) and
W-2 wages of a trust or estate are
allocated to each beneficiary and to the
trust or estate based on the relative
proportion of the trust’s or estate’s
distributable net income (DNI), as
defined by section 643(a), for the taxable
year that is distributed or required to be
distributed to the beneficiary or is
retained by the trust or estate. For this
purpose, the trust or estate’s DNI is
determined with regard to the separate
share rule of section 663(c), but without

regard to section 199. To the extent that
the trust or estate has no DNI for the
taxable year, any QPAI and W-2 wages
are allocated entirely to the trust or
estate. A trust or estate is allowed the
section 199 deduction in computing its
taxable income to the extent that QPAI
and W-2 wages are allocated to the trust
or estate. A beneficiary of a trust or
estate is allowed the section 199
deduction in computing its taxable
income based on its share of QPAI and
W-2 wages from the trust or estate,
which are aggregated with the
beneficiary’s QPAI and W-2 wages from
other sources, if any.

(ii) Treatment of items from a trust or
estate reporting qualified production
activities income. When, pursuant to
this paragraph (e), a taxpayer must
combine QPAI and W-2 wages from a
trust or estate with the taxpayer’s total
QPAI and W-2 wages from other
sources, the taxpayer, when applying
§§1.199-1 through 1.199-8 to
determine the taxpayer’s total QPAI and
W-2 wages from such other sources,
does not take into account the items
from such trust or estate. Thus, for
example, a beneficiary of an estate that
receives QPAI from the estate does not
take into account the beneficiary’s
distributive share of the estate’s gross
receipts, gross income, or deductions
when the beneficiary determines
whether a threshold or de minimis rule
applies or when the beneficiary
allocates and apportions deductions in
calculating its QPAI from other sources.
Similarly, in determining the portion of
the beneficiary’s paragraph (e)(1) wages
from other sources that is attributable to
DPGR (thus, the W-2 wages from other
sources), the beneficiary does not take
into account DPGR and non-DPGR from
the trust or estate.

(3) Transition rule for definition of W-
2 wages and for W-2 wage limitation.
The definition of W—2 wages of a trust
or estate and the section 199(d)(1)(A)(iii)
rule for determining the respective
shares of wages from that trust or estate,
and thus the beneficiary’s share of W—
2 wages from that trust or estate, is
determined under the law applicable to
pass-thru entities based on the
beginning date of the taxable year of the
trust or estate, regardless of the
beginning date of the taxable year of the
beneficiary.

(4) Example. The following example
illustrates the application of this
paragraph (e). Assume that the
partnership, trust, and trust beneficiary
all are calendar year taxpayers. The
example reads as follows:

Example. (i) Computation of DNI and
inclusion and deduction amounts. (A) Trust’s
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distributive share of partnership items. Trust,
a complex trust, is a partner in PRS, a
partnership that engages in activities that
generate DPGR and non-DPGR. In 2010, PRS
distributes $10,000 cash to Trust. PRS
properly allocates (in the same manner as
wage expense) paragraph (e)(1) wages of
$3,000 to Trust. Trust’s distributive share of
PRS items, which are properly included in
Trust’s DNI, is as follows:

Gross income attributable to
DPGR ($15,000 DPGR — $5,000
CGS (including wage expense

of $1,000)) .eeoviiriieiieeenicee, $10,000
Gross income attributable to

non-DPGR ($5,000 other gross

receipts —$0 CGS) .....cceovvvvennene 5,000
Selling expenses attributable to

DPGR (includes wage expense

of $2,000) ...oeovviiriiiiiiiieeicee, 3,000
Other expenses (includes wage

expense of $1,000) .......ccoceevuene 2,000

(B) Trust’s direct activities. In addition to
its cash distribution in 2010 from PRS, Trust
directly has the following items which are
properly included in Trust’s DNI:

Dividends .....ccceevveriiienienirieninennns $10,000
Tax-exempt interest 10,000
Rents from commercial real

property operated by Trust as

a2 DUSINESS .vvvvveerreeeiaan 10,000
Real estate taxes ...... 1,000
Trustee commissions 3,000
State income and personal prop-

erty taxes ........cccvviiiiriiiniiiiinnnn, 5,000
Wage expense for rental business

(direct paragraph (e)(1) wages) 2,000

Other business expenses ............. 1,000

(C) Allocation of deductions under
§1.652(b)-3. (1) Directly attributable
expenses. In computing Trust’s DNI for the
taxable year, the distributive share of
expenses of PRS are directly attributable
under § 1.652(b)-3(a) to the distributive share
of income of PRS. Accordingly, the $5,000 of
CGS, $3,000 of selling expenses, and $2,000
of other expenses are subtracted from the
gross receipts from PRS ($20,000), resulting
in net income from PRS of $10,000. With
respect to the Trust’s direct expenses, $1,000
of the trustee commissions, the $1,000 of real
estate taxes, and the $2,000 of wage expense
are directly attributable under § 1.652(b)-3(a)
to the rental income.

(2) Non-directly attributable expenses.
Under § 1.652(b)-3(b), the trustee must
allocate a portion of the sum of the balance
of the trustee commissions ($2,000), state
income and personal property taxes ($5,000),
and the other business expenses ($1,000) to
the $10,000 of tax-exempt interest. The
portion to be attributed to tax-exempt interest
is $2,222 ($8,000 x ($10,000 tax exempt
interest/$36,000 gross receipts net of direct
expenses)), resulting in $7,778
($10,000 — $2,222) of net tax-exempt interest.
Pursuant to its authority recognized under
§1.652(b)-3(b), the trustee allocates the
entire amount of the remaining $5,778 of
trustee commissions, state income and
personal property taxes, and other business
expenses to the $6,000 of net rental income,
resulting in $222 ($6,000 — $5,778) of net
rental income.

(D) Amounts included in taxable income.
For 2010, Trust has DNI of $28,000 (net
dividend income of $10,000 + net PRS
income of $10,000 + net rental income of
$222 + net tax-exempt income of $7,778).
Pursuant to Trust’s governing instrument,
Trustee distributes 50%, or $14,000, of that
DNI to B, an individual who is a
discretionary beneficiary of Trust. Assume
that there are no separate shares under Trust,
and no distributions are made to any other
beneficiary that year. Consequently, with
respect to the $14,000 distribution B receives
from Trust, B properly includes in B’s gross
income $5,000 of income from PRS, $111 of
rents, and $5,000 of dividends, and properly
excludes from B’s gross income $3,889 of tax-
exempt interest. Trust includes $20,222 in its
adjusted total income and deducts $10,111
under section 661(a) in computing its taxable
income.

(ii) Section 199 deduction. (A) Simplified
deduction method. For purposes of
computing the section 199 deduction for the
taxable year, assume Trust qualifies for the
simplified deduction method under § 1.199—
4(e). The determination of Trust’s QPAI
under the simplified deduction method
requires multiple steps to allocate costs.
First, the Trust’s expenses directly
attributable to DPGR under § 1.652(b)-3(a)
are subtracted from the Trust’s DPGR. In this
step, the directly attributable $5,000 of CGS
and selling expenses of $3,000 are subtracted
from the $15,000 of DPGR from PRS. Second,
the Trust’s expenses directly attributable
under § 1.652(b)-3(a) to non-DPGR from a
trade or business are subtracted from the
Trust’s trade or business non-DPGR. In this
step, $4,000 of Trust expenses directly
allocable to the real property rental activity
($1,000 of real estate taxes, $1,000 of Trustee
commissions, and $2,000 of wages) are
subtracted from the $10,000 of rental income.
Third, Trust must identify the portion of its
other expenses that is attributable to Trust’s
trade or business activities, if any, because
expenses not attributable to trade or business
activities are not taken into account in
computing QPAL In this step, in this
example, the portion of the trustee
commissions not directly attributable to the
rental operation ($2,000) is directly
attributable to non-trade or business
activities. In addition, the state income and
personal property taxes are not directly
attributable under § 1.652(b)-3(a) to either
trade or business or non-trade or business
activities, so the portion of those taxes not
attributable to either the PRS interests or the
rental operation is not a trade or business
expense and, thus, is not taken into account
in computing QPAI The portion of the state
income and personal property taxes that is
treated as an other trade or business expense
is $3,000 ($5,000 x $30,000 total trade or
business gross receipts/$50,000 total gross
receipts). Fourth, Trust then allocates its
other trade or business expenses (not directly
attributable under § 1.652(b)-3(a)) between
DPGR and non-DPGR on the basis of its total
gross receipts from the conduct of a trade or
business ($20,000 from PRS + $10,000 rental
income). Thus, Trust combines its non-
directly attributable (other) business
expenses ($2,000 from PRS + $4,000 ($1,000

of other business expenses + $3,000 of
income and property taxes allocated to a
trade or business) from its own activities) and
then apportions this total ($6,000) between
DPGR and other receipts on the basis of
Trust’s total trade or business gross receipts
($6,000 of such expenses x $15,000 DPGR/
$30,000 total trade or business gross receipts
= $3,000). Thus, for purposes of computing
Trust’s and B’s section 199 deduction, Trust’s
QPAI is $4,000 ($7,000 ($15,000
DPGR - $5,000 CGS — $3,000 selling
expenses) — $3,000). Because the distribution
of Trust’s DNI to B equals one-half of Trust’s
DNI, Trust and B each has QPAI from PRS
for purposes of the section 199 deduction of
$2,000. B has $1,000 of QPAI from non-Trust
activities that is added to the $2,000 QPAI
from Trust for a total of $3,000 of QPAL

(B) W-2 wages. For the 2010 taxable year,
Trust chooses to use the wage expense safe
harbor under § 1.199-2(e)(2)(ii) to determine
its W—2 wages. For its taxable year ending
December 31, 2010, Trust has $5,000 ($3,000
from PRS + $2,000 of Trust) of paragraph
(e)(1) wages reported on 2010 Forms W-2.
Trust’s W-2 wages are $2,917, as shown in
the following table:

Wage expense included in CGS
directly attributable to DPGR ..
Wage expense included in sell-
ing expense directly attrib-
utable to DPGR ........ccoceiiinine
Wage expense included in non-
directly attributable deduc-
tions ($1,000 in wage expense
x ($15,000 DPGR/$30,000 total
trade or business gross re-
ceipts))

$1,000

2,000

500

Wage expense allocable to
DPGR
W-2 wages (($3,500 of wage
expense  allocable to
DPGR/$6,000 of total wage
expense) x $5,000 in para-
graph (e)(1) wages) ............

3,500

$2,917

(C) Section 199 deduction computation. (1)
B’s computation. B is eligible to use the small
business simplified overall method. Assume
that B has sufficient adjusted gross income so
that the section 199 deduction is not limited
under section 199(a)(1)(B). Because the
$14,000 Trust distribution to B equals one-
half of Trust’s DNI, B has W-2 wages from
Trust of $1,459 (50% X $2,917). B has W-2
wages of $100 from trade or business
activities outside of Trust and attributable to
DPGR (computed without regard to B’s
interest in Trust pursuant to § 1.199-2(e)) for
a total of $1,559 of W-2 wages. B has $1,000
of QPAI from non-Trust activities that is
added to the $2,000 QPAI from Trust for a
total of $3,000 of QPAL B’s tentative
deduction is $270 (.09 x $3,000), limited
under the W-2 wage limitation to $780 (50%
x $1,559 W-2 wages). Accordingly, B’s
section 199 deduction for 2010 is $270.

(2) Trust’s computation. Trust has
sufficient adjusted gross income so that the
section 199 deduction is not limited under
section 199(a)(1)(B). Because the $14,000
Trust distribution to B equals one-half of
Trust’s DNI, Trust has W-2 wages of $1,459
(50% x $2,917). Trust’s tentative deduction is
$180 (.09 x $2,000 QPAI), limited under the
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W-2 wage limitation to $730 (50% X $1,459
W-2 wages). Accordingly, Trust’s section 199
deduction for 2010 is $180.

(f) Gain or loss from the disposition of
an interest in a pass-thru entity. DPGR
generally does not include gain or loss
recognized on the sale, exchange, or
other disposition of an interest in a
pass-thru entity. However, with respect
to a partnership, if section 751(a) or (b)
applies, then gain or loss attributable to
assets of the partnership giving rise to
ordinary income under section 751(a) or
(b), the sale, exchange, or other
disposition of which would give rise to
DPGR, is taken into account in
computing the partner’s section 199
deduction. Accordingly, to the extent
that cash or property received by a
partner in a sale or exchange of all or
part of its partnership interest is
attributable to unrealized receivables or
inventory items within the meaning of
section 751(c) or (d), respectively, and
the sale or exchange of the unrealized
receivable or inventory items would
give rise to DPGR if sold, exchanged, or
otherwise disposed of by the
partnership, the cash or property
received by the partner is taken into
account by the partner in determining
its DPGR for the taxable year. Likewise,
to the extent that a distribution of
property to a partner is treated under
section 751(b) as a sale or exchange of
property between the partnership and
the distributee partner, and any
property deemed sold or exchanged
would give rise to DPGR if sold,
exchanged, or otherwise disposed of by
the partnership, the deemed sale or
exchange of the property must be taken
into account in determining the
partnership’s and distributee partner’s
DPGR to the extent not taken into
account under the qualifying in-kind
partnership rules. See §§1.751-1(b) and
1.199-3(i)(7).

(g) No attribution of qualified
activities. Except as provided in
§1.199-3(i)(7) regarding qualifying in-
kind partnerships and § 1.199-3(i)(8)
regarding EAG partnerships, an owner
of a pass-thru entity is not treated as
conducting the qualified production
activities of the pass-thru entity, and
vice versa. This rule applies to all
partnerships, including partnerships
that have elected out of subchapter K
under section 761(a). Accordingly, if a
partnership manufactures QPP within
the United States, or produces a
qualified film or produces utilities in
the United States, and distributes or
leases, rents, licenses, sells, exchanges,
or otherwise disposes of such property
to a partner who then, without
performing its own qualifying activity,

leases, rents, licenses, sells, exchanges,
or otherwise disposes of such property,
then the partner’s gross receipts from
this latter lease, rental, license, sale,
exchange, or other disposition are
treated as non-DPGR. In addition, if a
partner manufactures QPP within the
United States, or produces a qualified
film or produces utilities in the United
States, and contributes or leases, rents,
licenses, sells, exchanges, or otherwise
disposes of such property to a
partnership which then, without
performing its own qualifying activity,
leases, rents, licenses, sells, exchanges,
or otherwise disposes of such property,
then the partnership’s gross receipts
from this latter disposition are treated as
non-DPGR.

§1.199-5T [Removed]
m Par. 10. Section 1.199-5T is removed.

m Par. 11. Section 1.199-7 is amended
by revising paragraph (b)(4) to read as
follows:

§1.199-7 Expanded affiliated groups.

* * * * *

(b) * * *

(4) Losses used to reduce taxable
income of expanded affiliated group—
(i) In general. The amount of an NOL
sustained by any member of an EAG
that is used in the year sustained in
determining an EAG’s taxable income
limitation under section 199(a)(1)(B) is
not treated as an NOL carryover or NOL
carryback to any taxable year in
determining the taxable income
limitation under section 199(a)(1)(B).
For purposes of this paragraph (b)(4), an
NOL is considered to be used if it
reduces an EAG’s aggregate taxable
income, regardless of whether the use of
the NOL actually reduces the amount of
the section 199 deduction that the EAG
would otherwise derive. An NOL is not
considered to be used to the extent that
it reduces an EAG’s aggregate taxable
income to an amount less than zero. If
more than one member of an EAG has
an NOL used in the same taxable year
to reduce the EAG’s taxable income, the
members’ respective NOLs are deemed
used in proportion to the amount of
their NOLs.

(ii) Examples. The following
examples illustrate the application of
this paragraph (b)(4). For purposes of
these examples, assume that all relevant
parties have sufficient W—2 wages so
that the section 199 deduction is not
limited under section 199(b)(1). The
examples read as follows:

Example 1. (i) Facts. Corporations A and B
are the only two members of an EAG. A and
B are both calendar year taxpayers, and they
do not join in the filing of a consolidated

Federal income tax return. Neither A nor B
had taxable income or loss prior to 2010. In
2010, A has QPAI and taxable income of
$1,000, and B has QPAI of $1,000 and an
NOL of $1,500. In 2011, A has QPAI of
$2,000 and taxable income of $1,000 and B
has QPAI of $2,000 and taxable income prior
to the NOL deduction allowed under section
172 of $2,000.

(ii) Section 199 deduction for 2010. In
determining the EAG’s section 199 deduction
for 2010, A’s $1,000 of QPAI and B’s $1,000
of QPAI are aggregated, as are A’s $1,000 of
taxable income and B’s $1,500 NOL. Thus,
for 2010, the EAG has QPAI of $2,000 and
taxable income of ($500). The EAG’s section
199 deduction for 2010 is 9% of the lesser
of its QPAI or its taxable income. Because the
EAG has a taxable loss in 2010, the EAG’s
section 199 deduction is $0.

(iii) Section 199 deduction for 2011. In
determining the EAG’s section 199 deduction
for 2011, A’s $2,000 of QPAI and B’s $2,000
of QPAI are aggregated, giving the EAG QPAI
of $4,000. Also, $1,000 of B’s NOL from 2010
was used in 2010 to reduce the EAG’s taxable
income to $0. The remaining $500 of B’s
2010 NOL is not considered to have been
used in 2010 because it reduced the EAG’s
taxable income below $0. Accordingly, for
purposes of determining the EAG’s taxable
income limitation under section 199(a)(1)(B)
in 2011, B is deemed to have only a $500
NOL carryover from 2010 to offset a portion
of its 2011 taxable income. Thus, B’s taxable
income in 2011 is $1,500 which is aggregated
with A’s $1,000 of taxable income. The
EAG’s taxable income limitation in 2011 is
$2,500. The EAG’s section 199 deduction is
9% of the lesser of its QPAI of $4,000 or its
taxable income of $2,500. Thus, the EAG’s
section 199 deduction in 2011 is 9% of
$2,500, or $225. The results would be the
same if neither A nor B had QPAI in 2010.

Example 2. The facts are the same as in
Example 1 except that in 2010 B was not a
member of the same EAG as A, but instead
was a member of an EAG with Corporation
X, which had QPAI and taxable income of
$1,000 in 2010, and had neither taxable
income nor loss in any other year. There
were no other members of the EAG in 2010
besides B and X, and B and X did not file
a consolidated Federal income tax return. As
$1,000 of B’s NOL was used in 2010 to
reduce the B and X EAG’s taxable income to
$0, B is considered to have only a $500 NOL
carryover from 2010 to offset a portion of its
2011 taxable income for purposes of the
taxable income limitation under section
199(a)(1)(B), just as in Example 1.
Accordingly, the results for the A and B EAG
in 2011 are the same as in Example 1.

Example 3. The facts are the same as in
Example 1 except that B is not a member of
any EAG in 2011. Because $1,000 of B’s NOL
was used in 2010 to reduce the EAG’s taxable
income to $0, B is considered to have only
a $500 NOL carryover from 2010 to offset a
portion of its 2011 taxable income for
purposes of the taxable income limitation
under section 199(a)(1)(B), just as in Example
1. Thus, for purposes of determining B’s
taxable income limitation in 2011, B is
considered to have taxable income of $1,500,
and B has a section 199 deduction of 9% of
$1,500, or $135.
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Example 4. Corporations A, B, and C are
the only members of an EAG. A, B, and C are
all calendar year taxpayers, and they do not
join in the filing of a consolidated Federal
income tax return. None of the EAG members
(A, B, or C) had taxable income or loss prior
to 2010. In 2010, A has QPAI of $2,000 and
taxable income of $1,000, B has QPAI of
$1,000 and an NOL of $1,000, and C has
QPALI of $1,000 and an NOL of $3,000. In
2011, prior to the NOL deduction allowed
under section 172, A and B each has taxable
income of $200 and C has taxable income of
$5,000. In determining the EAG’s section 199
deduction for 2010, A’s QPAI of $2,000, B’s
QPALI of $1,000, and C’s QPAI of $1,000 are
aggregated, as are A’s taxable income of
$1,000, B’s NOL of $1,000, and C’s NOL of
$3,000. Thus, for 2010, the EAG has QPAI of
$4,000 and taxable income of ($3,000). In
determining the EAG’s taxable income
limitation under section 199(a)(1)(B) in 2011,
$1,000 of B’s and C’s aggregate NOLs in 2010
of $4,000 are considered to have been used
in 2010 to reduce the EAG’s taxable income
to $0, in proportion to their NOLs. Thus,
$250 of B’s NOL from 2010 ($1,000 x $1,000/
$4,000) and $750 of C’s NOL from 2010
($1,000 x $3,000/$4,000) are deemed to have
been used in 2010. The remaining $750 of B’s
NOL and the remaining $2,250 of C’s NOL
are not deemed to have been used because so
doing would have reduced the EAG’s taxable
income in 2010 below $0. Accordingly, for
purposes of determining the EAG’s taxable
income limitation in 2011, B is deemed to
have a $750 NOL carryover from 2010 and C
is deemed to have a $2,250 NOL carryover
from 2010. Thus, for purposes of determining
the EAG’s taxable income limitation, B’s
taxable income in 2011 is $0 and C’s taxable
income in 2011 is $2,750, which are
aggregated with A’s $200 taxable income. B’s
unused NOL carryover from 2010 cannot be
used to reduce either A’s or C’s 2011 taxable
income. Thus, the EAG’s taxable income
limitation in 2011 is $2,950, A’s taxable
income of $200 plus B’s taxable income of $0
plus C’s taxable income of $2,750.

* * * * *

§1.199-7T [Removed]
m Par. 12. Section 1.199-7T is removed.

m Par. 13. Section 1.199-8 is amended

by:

lyl. Removing the language “§1.199-

9(j)” in paragraph (e)(1)(i) and adding

the language ““§§ 1.199-3(i)(8) and

1.199-9(j)” in its place.

m 2. Removing the language “§ 1.199—

9(i)” in paragraph (e)(1)(i) and adding

the language “§§1.199-3(i)(7) and

1.199-9(i)” in its place.

m 3. Removing the language “§1.199-

9(i)” in paragraph (e)(1)(ii)(B) and

adding the language “§ 1.199-3(i)(7) or

§1.199-9(i)” in its place.

m 4. Revising the last two sentences in

paragraph (h).

m 5. Revising paragraphs (i)(5) and (i)(6).
The revisions read as follows:

§1.199-8 Other rules.

* * * * *

(h) Disallowed losses or deductions.
* * * For taxpayers that are partners in
partnerships, see §§ 1.199-5(b)(2) and
1.199-9(b)(2). For taxpayers that are
shareholders in S corporations, see
§§1.199-5(c)(2) and 1.199(c)(2).

(l] * K %

(5) Tax Increase Prevention and
Reconciliation Act of 2005. Sections
1.199-2(e)(2), 1.199-3(i)(7) and (8), and
1.199-5 are applicable for taxable years
beginning on or after October 19, 2006.
A taxpayer may apply §§ 1.199-2(e)(2),
1.199-3(i)(7) and (8), and 1.199-5 to
taxable years beginning after May 17,
2006, and October 19, 2006, regardless
of whether the taxpayer otherwise relied
upon Notice 2005-14 (2005—1 CB 498)
(see §601.601(d)(2)(ii)(b) of this
chapter), the provisions of REG—
105847-05 (2005-2 CB 987), or
§§1.199-1 through 1.199-8.

(6) Losses used to reduce taxable
income of expanded affiliated group.
Section 1.199-7(b)(4) is applicable for
taxable years beginning on or after
February 15, 2008. For taxable years
beginning on or after October 19, 2006,
and before February 15, 2008, see
§1.199-7T(b)(4) (see 26 CFR part 1
revised as of April 1, 2007).

* * * * *

§1.199-8T [Removed]
m Par. 14. Section 1.199-8T is removed.

m Par. 15. Section 1.199-9 is amended
by:
m 1. Revising paragraph (b)(1)(ii)(B).
m 2. Removing the language ““paragraph
(b) of this section shall” from paragraph
(b)(5) and adding the language “this
paragraph (b)” in its place.
m 3. Revising paragraph (c)(1)(ii)(B).
m 4. Revising paragraph (e)(2)(i).
m 5. Removing the language “directly
allocable costs” in the sixth sentence of
Example 4 in paragraph (j)(5) and
adding the language “CGS” in its place.
m 6. Adding the language ““finished
dosage form” before the word ““drug”
each time it appears in the seventh,
eighth, and ninth sentences in
paragraph (j)(5) Example 5 (i) and in the
second and third sentences in paragraph
(j)(5) Example 5 (ii).

The revisions read as follows:

§1.199-9 Application of section 199 to
pass-thru entities for taxable years
beginning on or before May 17, 2006, the
enactment date of the Tax Increase
Prevention and Reconciliation Act of 2006.
* * * * *

(b) * % %

(1) I

(ii) * % %

(B) For purposes of computing the
partner’s QPAI under §§1.199-1

through 1.199-9, a partner does not take
into account the items from the
partnership (for example, a partner does
not take into account items from the
partnership in determining whether a
threshold or de minimis rule applies or
in allocating and apportioning
deductions) in calculating its QPAI from
other sources;

* * * * *

* k%
C

(c)
(l) * % %
(ii) * *x %

(B) For purposes of computing the
shareholder’s QPAI under §§1.199-1
through 1.199-9, a shareholder does not
take into account the items from the S
corporation (for example, a shareholder
does not take into account items from
the S corporation in determining
whether a threshold or de minimis rule
applies or in allocating and
apportioning deductions) in calculating
its QPAI from other sources;

* * * * *

(e) * x %

(2) * * * (i) In general. The QPAI of
a trust or estate (which will be less than
zero if the CGS and deductions
allocated and apportioned to DPGR
exceed the trust’s or estate’s DPGR) and
W-2 wages of a trust or estate are
allocated to each beneficiary and to the
trust or estate based on the relative
proportion of the trust’s or estate’s
distributable net income (DNI), as
defined by section 643(a), for the taxable
year that is distributed or required to be
distributed to the beneficiary or is
retained by the trust or estate. For this
purpose, the trust or estate’s DNI is
determined with regard to the separate
share rule of section 663(c), but without
regard to section 199. To the extent that
the trust or estate has no DNI for the
taxable year, any QPAI and W-2 wages
are allocated entirely to the trust or
estate. A trust or estate is allowed the
section 199 deduction in computing its
taxable income to the extent that QPAI
and W-2 wages are allocated to the trust
or estate. A beneficiary of a trust or
estate is allowed the section 199
deduction in computing its taxable
income based on its share of QPAI and
W-2 wages from the trust or estate,
which (subject to the wage limitation as
described in paragraph (e)(3) of this
section) are aggregated with the
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beneficiary’s QPAI and W-2 wages from

other sources, if any.
* * * * *

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: February 1, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8-2761 Filed 2—14-08; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Part 0

[A.G. Order No. [2949-2008]]

Incentive Award Program Delegation

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule amends part 0 of
title 28 of the Code of Federal
Regulations to increase from $5,000 to
$7,500 the dollar limit up to which
certain component heads of the
Department of Justice may approve
incentive awards. The rule also makes
minor revisions to the regulations to
reflect organizational changes and
updated terminology, and to provide for
consistency with existing personnel
delegations.

DATES: This rule is effective February
15, 2008.

FOR FURTHER INFORMATION CONTACT:
Jeanarta C. McEachron, Justice
Management Division, U.S. Department
of Justice, 1331 Pennsylvania Ave.,
NW., Suite 1110, Washington, DC
20530; Telephone: (202) 514-3663.
SUPPLEMENTARY INFORMATION: The
Attorney General’s authority under
Department of Justice incentive award
programs to approve honorary awards
and cash awards up to a certain dollar
amount has been delegated to the heads
of certain Department components.
Award amounts above the limit require
Attorney General approval. The dollar
limit of $5,000 was set more than 25
years ago. See 46 FR 52339-01, Oct. 27,
1981. The Department has decided to
raise the dollar limit from $5,000 to
$7,500 to provide the heads of
components with greater flexibility to
reward outstanding employees. In
addition, the revised regulations reflect
organizational changes within the
Department and provide for consistency
with existing delegations of personnel
authority. Specifically, the

Commissioner of Immigration and
Naturalization has been deleted from
the list of officials with approval
authority, the Director of the Office of
Justice Assistance, Research and
Statistics has been replaced by the
Assistant Attorney General for the
Office of Justice Programs, and the
Director of the Executive Office for U.S.
Trustees and the Director of the
Executive Office for Immigration
Review have been added. The
delegation also makes clear that it
applies to personnel in General
Schedule grades GS—1 through GS-15,
administratively determined pay
systems, and wage board positions, but
it excludes all Schedule C positions.
Finally, the term “Incentive Awards
Plan” has been changed to “Incentive
Award Program” for consistency with
Office of Personnel Management
regulations and Department orders.

Administrative Procedure Act

This rule is a rule of agency
organization, procedure, and practice
and is limited to matters of agency
management and personnel. Therefore,
this rule is exempt from the
requirements of prior notice and
comment and a 30-day delay in the
effective date. See 5 U.S.C. 553(a)(2),
(b)(3)(A).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this rule
and, by approving it, certifies that it will
not have a significant economic impact
on a substantial number of small
entities. Further, a Regulatory
Flexibility Analysis was not required to
be prepared for this final rule since the
Department was not required to publish
a general notice of proposed rulemaking
for this matter.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, Regulatory Planning and
Review, section 1(b), Principles of
Regulation. This rule is limited to
agency organization, management, and
personnel as described by Executive
Order 12866, section 3(d)(3), and
therefore is not a “regulation” or “rule”
as defined by that Executive Order.
Accordingly, this action has not been
reviewed by the Office of Management
and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
Federalism, the Department has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1501 et seq.

Congressional Review Act

This action pertains to agency
management, personnel and
organization and does not substantially
affect the rights or obligations of non-
agency parties and, accordingly, is not
a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA)). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
List of Subjects in 28 CFR Part 0

Authority delegations (Government
agencies), Government employees,
Organization and functions
(Government agencies), Whistleblowing.

m Accordingly, for the reasons set forth
in the preamble, part 0 of chapter I of
title 28 of the Code of Federal
Regulations is amended as follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

m 1. The authority citation for part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

m 2. In section 0.11, revise paragraph (a)
to read as follows:

§0.11 Incentive Awards Board.
* * * * *

(a) Consider and make
recommendations to the Attorney
General concerning honorary awards
and cash awards in excess of $7,500 to
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be granted for suggestions, inventions,
superior accomplishment, or other
personal effort which contributes to the
efficiency, economy, or other
improvement of Government operations
or achieves a significant reduction in
paperwork.

* * * * *

m 3. Revise § 0.143 to read as follows:

§0.143 Incentive Award Program.

The Director of the Federal Bureau of
Investigation, the Director of the Bureau
of Prisons, the Commissioner of Federal
Prison Industries, the Administrator of
the Drug Enforcement Administration,
the Director of the Bureau of Alcohol,
Tobacco, Firearms, and Explosives, the
Assistant Attorney General for the
Office of Justice Programs, the Director
of the Executive Office for U.S.
Attorneys, the Director of the Executive
Office for U.S. Trustees, the Director of
the Executive Office for Immigration
Review, and the Director of the U.S.
Marshals Service, as to their respective
jurisdictions, and the Assistant Attorney
General for Administration, as to all
other organizational units of the
Department, are authorized to exercise
the power and authority vested in the
Attorney General by law with respect to
the administration of the Incentive
Award Program and to approve
honorary awards and cash awards under
such program not in excess of $7,500 for
personnel in General Schedule grades
GS—-1 through GS-15, administratively
determined pay systems, and wage
board positions, but excluding all
Schedule C positions.

Dated: February 8, 2008.

Michael B. Mukasey,

Attorney General.

[FR Doc. E8—2952 Filed 2—-14-08; 8:45 am]|
BILLING CODE 4410-19-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest

assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in March 2008. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective March 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
Part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to Part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
Part 4022).

This amendment (1) adds to
Appendix B to Part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during March 2008, (2)
adds to Appendix B to Part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
March 2008, and (3) adds to Appendix
C to Part 4022 the interest assumptions
for private-sector pension practitioners
to refer to if they wish to use lump-sum
interest rates determined using the
PBGC'’s historical methodology for
valuation dates during March 2008.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 5.54
percent for the first 20 years following
the valuation date and 4.61 percent
thereafter. These interest assumptions

represent an increase (from those in
effect for February 2008) of 0.04 percent
for the first 20 years following the
valuation date and 0.04 percent for all
years thereafter.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 3.00 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for February 2008) of 0.25% in the
immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by the PBGC
for determining and paying lump sums
(set forth in Appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during March 2008, the
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a ‘“‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044
Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:
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Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In Appendix B to Part 4022, Rate
Set 173, as set forth below, is added to
the table.

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i [ i3 n; ny
173 03-1-08 04-1-08 3.00 4.00 4.00 4.00 7 8
m 3. In Appendix C to Part 4022, Rate Appendix C to Part 4022—Lump Sum
Set 173, as set forth below, is added to Interest Rates for Private-Sector
the table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i [ i3 n; ny
173 03-1-08 04-1-08 3.00 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In Appendix B to Part 4044, a new
entry for March 2008, as set forth below,
is added to the table.

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * *

For valuation dates occurring in the month—

The

values of i; are:

it fort = it

fort = i fort =

* *

March 2008

1-20

.0461

>20 N/A N/A

Issued in Washington, DC, on this 8th day
of February 2008.

Vincent K. Snowbarger,

Deputy Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E8-2947 Filed 2—-14-08; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2008-0066 formerly
CGD11-08-004]

Drawbridge Operation Regulations;
Sacramento River, Sacramento, CA
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Tower
Drawbridge across the Sacramento
River, mile 59.0, at Sacramento, CA. The
deviation is necessary to allow the
owner, California Department of
Transportation (Caltrans), to conduct
electrical maintenance. This deviation
allows the bridge to remain in the
closed-to-navigation position during the
maintenance period.

DATES: This deviation is effective from
6 a.m. on February 25, 2008, through 5
a.m. on February 29, 2008.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (dpw), Eleventh
Coast Guard District, Building 50-2,
Coast Guard Island, Alameda, CA
94501-5100, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (510)

437-3516. The Eleventh Coast Guard
District maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT:
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District,
telephone (510) 437-3516.

SUPPLEMENTARY INFORMATION: Caltrans
requested a temporary change to the
operation of the Tower Drawbridge,
mile 59.0, over the Sacramento River, at
Sacramento, CA. The Tower Drawbridge
navigation span provides a vertical
clearance of 30 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal as
required by 33 CFR 117.5. Navigation on
the waterway is commercial and
recreational.

The drawspan will be secured in the
closed-to-navigation position, from 6
a.m. on February 25, 2008 through 5
a.m. on February 29, 2008, to allow
Caltrans to relocate the drawspan’s
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electrical transformer and switchboard.
This temporary deviation has been
coordinated with waterway users. There
are no scheduled river boat cruises or
anticipated levee maintenance during
this deviation period. No objections to
the proposed temporary deviation were
raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In the event of an emergency the
drawspan can be opened with 4 hours
advance notice.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: January 31, 2008.
C.E. Bone,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. E8—2857 Filed 2—14—08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO1-OAR-2006-0641; A—1-FRL—
8527-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Certification of Tunnel
Ventilation Systems in the
Metropolitan Boston Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Massachusetts.
The SIP revision consists of technical
revisions to Massachusetts regulation
310 CMR 7.38, “Certification of Tunnel
Ventilation Systems in the Metropolitan
Boston Air Pollution Control District.”
The amendments better define the
emissions monitoring techniques for
various types of tunnel ventilation
systems, and provide flexibility in
emission monitoring requirements. This
action is being taken in accordance with
the Clean Air Act.

DATES: This direct final rule will be
effective April 15, 2008, unless EPA
receives adverse comments by March
17, 2008. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the

Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2006-0641 by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2006-0641,”
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100 (mail code CAQ), Boston,
MA 02114-2023.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114-2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding legal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2006—
0641. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit through
www.regulations.gov, or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be

able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

In addition to the publicly available
docket materials available for inspection
electronically in the Federal Docket
Management System at
www.regulations.gov, and the hard copy
available at the Regional Office, which
are identified in the ADDRESSES section
of this Federal Register, copies of the
state submittal and EPA’s technical
support document are also available for
public inspection during normal
business hours, by appointment at the
State Air Agency; Massachusetts
Department of Environmental
Protection, Bureau of Waste Prevention,
One Winter Street, 8th Floor, Boston,
MA 02108.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, Air Quality Unit, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (CAQ),
Boston, MA 02114-2023, telephone
number (617) 918-1668, fax number
(617) 918-0668, e-mail
cooke.donald@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

I. Background and Purpose.

II. Addition of Emissions Monitoring
Techniques for Longitudinal Ventilation.

III. New Requirement for an Air Emissions
Monitoring Protocol.
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IV. Final Action
V. Statutory and Executive Order Reviews

I. Background and Purpose

On July 12, 2006, the State of
Massachusetts submitted a formal
revision to its State Implementation
Plan (SIP). The SIP revision consists of
technical revisions to 310 CMR 7.38,
“Certification of Tunnel Ventilation
Systems in the Metropolitan Boston Air
Pollution Control District.” The
technical revisions apply to the
emissions monitoring section of the
regulation at 310 CMR 7.38(8)(a) and
define the emission monitoring
requirements for systems that use
longitudinal ventilation, as well as add
the requirement for an “Air Emissions
Monitoring Protocol.” A new subsection
310 CMR 7.38(1)(b) requires any tunnel
ventilation system subject to a Federal
New Source Performance Standard or
National Emission Standard for
Hazardous Air Pollutants to operate in
compliance with those standards. A
new section, 310 CMR 7.38(10),
“Removal of Air Pollution Gontrol and
Monitoring Equipment,”” has been
added to prohibit removal of air
pollution control equipment, or
monitoring equipment which has been
installed in accordance with 310 CMR
7.38. In addition to the technical
revisions, typographical errors are also
being corrected in the existing
regulation.

The Certification of Tunnel
Ventilation Systems in the Metropolitan
Air Pollution Control District regulation,
310 CMR 7.38, was promulgated on
January 18, 1991 and applies to the
construction and operation of any
tunnel ventilation system for highway
projects constructed after January 1,
1991. On October 8, 1992, EPA
approved 310 CMR 7.38 as a revision to
the Massachusetts SIP (57 FR 46310). In
the final rule, EPA agreed with
Massachusetts Department of
Environmental Protection (MA DEP)
that tunnel ventilation systems are not
stationary sources subject to Prevention
of Significant Deterioration (PSD) or to
New Source Review (NSR) permitting
requirements of the Clean Air Act
(CAA), nor to Massachusetts’ Plan
Approval and Emissions Limitations
regulation for stationary sources, 310
CMR 7.02.

The purpose of the Certification of
Tunnel Ventilation Systems regulation
is to require certification that tunnel
ventilation systems for highway projects
in the Metropolitan Boston Air
Pollution Control District (defined in
310 CMR 7.00) meet certain air quality
requirements, thereby protecting public
health and the environment. The

regulation requires an initial,
“preconstruction” certification, an
operation certification (required 12—-15
months after a project becomes fully
operational), and re-certification every
five years. In accordance with 310 CMR
7.38(2), the proponent must certify that
the project will not: (a) Cause or
exacerbate a violation of any National
Ambient Air Quality Standard as set
forth at 40 CFR part 50, or a
Massachusetts Ambient Air Quality
Standard as set forth at 310 CMR 6.00;
or (b) cause or exacerbate a violation of
the MA DEP’s one hour ambient NO»
guideline of 320 pg/m3; or (c) result in
an actual or projected increase in the
total amount of non-methane
hydrocarbons measured within the
project area when compared with the
no-build alternative.

With this certification process
approved as a SIP element, approval of
individual certifications or conditions
which require written approval by MA
DEP will not require SIP revisions. This
concept is included in the existing SIP-
approved rule, and the recent revisions
do not change this previously
established process.

II. Addition of Emissions Monitoring
Techniques for Longitudinal
Ventilation

During the late 1980s when the CA/

T Project was initially planning and
designing the ventilation system, the
only Federal Highway Administration
(FHWA) authorized tunnel ventilation
system was the traditional “full
transverse ventilation.” Therefore, when
310 CMR 7.38 was promulgated in 1991,
the emissions monitoring requirements
were based on full transverse ventilation
technology. In 1995, FHWA issued a
memorandum entitled “Mechanical
Ventilation in Road Tunnels using Jet
Fans” authorizing applicable projects to
use longitudinal ventilation with jet fan
technology. The availability of this
additional ventilation technology was
neither anticipated nor provided for in
310 CMR 7.38(8).

Following the FHWA authorization
memo, the Central Artery/Third Harbor
Tunnel (CA/T) project studied the
supplementary use of longitudinal
ventilation at several exit ramps as a
cost saving measure. The CA/T Project
subsequently filed a Notice of Project
Change, and implemented longitudinal
ventilation at eight exit ramps. Although
longitudinal ventilation was approved
for use on the CA/T Project, the
resulting emission impacts at the eight
exit ramp portals cannot be monitored
using 40 CFR part 60 Continuous
Emissions Monitoring (CEM) methods
because those methods are designed to

measure emissions from stacks, not exit
ramp portals. The revised subsection
7.38(8)(a) specifically requires
emissions monitoring and recording
equipment in tunnel roadway exit
portals that utilize longitudinal
ventilation.

The revisions to the Certification of
Tunnel Ventilation Systems regulation
contain a revised set of allowable
techniques and emissions monitoring
approaches that incorporate elements of
40 CFR part 58—Ambient Air Quality
Surveillance, 40 CFR part 60—
Standards of Performance for New
Stationary Sources, 40 CFR part 75—
Continuous Emission Monitoring, as
well as statistical analysis, computer
modeling, and innovative technologies.
This “hybrid”” approach to emission
monitoring, which includes elements of
ambient air quality monitoring and
continuous emission monitoring, will
provide more accurate monitoring of
ambient emissions within the portal
area environment which could not be
conducted with the original stack
monitoring approach under 40 CFR part
60, appendix B—Performance
Specifications.

III. New Requirement for an Air
Emissions Monitoring Protocol

MA DEP has also revised the
emissions monitoring requirements at
310 CMR 7.38(8)(a) to require that any
person who constructs and operates a
tunnel ventilation system which is
subject to the requirements of 310 CMR
7.38 shall, prior to commencing
operation of the tunnel ventilation
system or opening the project roadway
for public use, develop and submit to
the Department for review and approval
an “Air Emissions Monitoring
Protocol.” This subsection requires that
all emissions monitoring and recording
equipment be installed and operated in
accordance with the approved protocol.
Lastly, this subsection allows the “Air
Emissions Monitoring Protocol” to be
modified with prior written approval of
the Department. This allows flexibility
so that as technological advances occur
in contaminant and emissions
monitoring, MA DEP will be able to
modify the monitoring procedures
without necessarily having to complete
a regulatory revision process. Therefore,
the regulation allows affected projects to
periodically modify or update their air
emission monitoring protocol with
written approval of MA DEP.

IV. Final Action

EPA has reviewed the revised rule
and has found that it is consistent with
requirements of the Clean Air Act. EPA
is approving this rule because it will
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improve emission monitoring
techniques, allowing the state greater
flexibility to assess and quantify
emissions, for the roadway tunnel
ventilation systems in the Boston
Metropolitan Air Control District. EPA
is approving Massachusetts
amendments to 310 CMR 7.38, entitled
“Certification of Tunnel Ventilation
Systems in the Metropolitan Boston Air
Pollution Control District,” and
incorporating this revised rule into the
Massachusetts SIP. The EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should
relevant adverse comments be filed.
This rule will be effective April 15, 2008
without further notice unless the
Agency receives relevant adverse
comments by March 17, 2008.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on April 15, 2008 and no further action
will be taken on the proposed rule.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the

Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 15, 2008.
Interested parties should comment in
response to the proposed rule rather
than petition for judicial review, unless
the objection arises after the comment
period allowed for in the proposal.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: February 1, 2008.
Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

m Part 52 of chapter, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart W—Massachusetts

m 2. Section 52.1120 is amended by
adding paragraph (c)(134) to read as
follows:
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§52.1120 Identification of plan.
* * * * *
(C) * x %

(134) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on July 12,
2006.

(i) Incorporation by reference.

(A) Massachusetts Regulation 310
CMR 7.38, entitled “Certification of
Tunnel Ventilation Systems in the
Metropolitan Boston Air Pollution

Control District,” effective in the
Commonwealth of Massachusetts on
December 30, 2005.

(B) Massachusetts Regulation Filing,
dated December 13, 2005, amending 310
CMR 7.38 entitled “Certification of
Tunnel Ventilation Systems in the
Metropolitan Boston Air Pollution
Control District.”

(ii) Additional materials.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated July 12, 2006, submitting a

revision to the Massachusetts State
Implementation Plan.

m 3.In §52.1167, Table 52.1167 is
amended by adding two new citations to
the existing entry for 310 CMR 7.38 to
read as follows:

§52.1167 EPA-approved Massachusetts
State regulations.
* * * * *

TABLE 52.1167—EPA-APPROVED MASSACHUSETTS REGULATIONS

State citati . . Date Date FEDERAL REG- .
ate citation Title/subject submitted by  approved by ISTER citation 52.1120(c) Comments/unapproved sections
State EPA
310 CMR 7.38  Tunnel vent 7/12/06 2/15/08 [Insert FED- 134 Amendments to Certification of Tunnel Ven-
certification ERAL REG- tilation Systems in the Metropolitan Bos-
regulation. ISTER page ton Air Pollution Control District.
number
where the
document
begins].
7/12/06 2/15/08 [Insert FED- 134 Massachusetts Regulation Filing, dated De-
ERAL REG- cember 13, 2005, substantiating Decem-
ISTER page ber 30, 2005, State effective date for
number amended 310 CMR 7.38 “Certification of
where the Tunnel Ventilation Systems in the Metro-
document politan Boston Air Pollution Control Dis-
begins]. trict.”
Notes:

1. This table lists regulations adopted as of 1972. It does not depict regulatory requirements which may have been part of the Federal SIP be-

fore this date.

2. The regulations are effective statewide unless stated otherwise in comments or title section.

[FR Doc. E8-2745 Filed 2—-14-08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070213033-7033-01]
RIN 0648—-XF62

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Less Than 60 feet
(18.3 m) LOA Using Jig or Hook-and-
Line Gear in the Bogoslof Pacific Cod
Exemption Area in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
less than 60 feet (< 18.3 meters (m))
length overall (LOA) using jig or hook-
and-line gear in the Bogoslof Pacific cod
exemption area of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the limit of Pacific
cod for catcher vessels < 60 ft (18.3 m)
LOA using jig or hook-and-line gear in
the Bogoslof Pacific cod exemption area
in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 12, 2008, through
2400 hrs, A.Lt., December 31, 2008.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery

Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with
§679.22(a)(7)(1)(C), the Administrator,
Alaska Region, NMFS (Regional
Administrator), has determined that 113
metric tons of Pacific cod have been
caught by catcher vessels < 60 ft (18.3
m) LOA using jig or hook-and-line gear
in the Bogoslof exemption area
described at § 679.22(a)(7)(1)(C)(1).
Consequently, the Regional
Administrator is prohibiting directed
fishing for Pacific cod by catcher vessels
< 60 ft (18.3 m) LOA using jig or hook-
and-line gear in the Bogoslof Pacific cod
exemption area.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
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from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by
catcher vessels < 60 ft (18.3 m) LOA
using jig or hook-and-line gear in the
Bogoslof Pacific cod exemption area.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of February 11,
2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.22
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 11, 2008.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 08-706 Filed 2—12-08; 2:08 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071029546-7546-02]
RIN 0648-AU85

Fisheries of the Exclusive Economic
Zone Off Alaska; Individual Fishing
Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
modify the Individual Fishing Quota
(IFQ) Program for the fixed-gear
commercial Pacific halibut fishery and
sablefish fishery by revising regulations
governing the use of commercial halibut
quota share (QS) and the processing of
non-IFQ species when processed halibut

is onboard a vessel. This action amends
current regulations to allow persons
holding category A halibut QS to
process IFQ) regardless of whether a QS
holder with unused category B, C, or D
halibut QS is onboard the vessel. This
action also allows catcher/processor
vessels to process non-IFQQ species
regardless of whether any processed IFQ
species is onboard the vessel. This
action is necessary to improve the
efficiency of fishermen fishing on
catcher/processor vessels. The action is
intended to allow halibut QS holders
greater flexibility in using their QS,
allow use of crew who hold unused
category B, C, or D halibut QS while
onboard a category A halibut QS vessel,
and increase the product quality of non-
IFQ species harvested incidentally to
IFQ halibut.

DATES: Effective March 17, 2008.

ADDRESSES: Copies of the Categorical
Exclusion (CE) and the Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (RIR/FRFA)
prepared for this action are available by
mail from NMFS, Alaska Region, P.O.
Box 21668, Juneau, AK 99802-1668,
Attn: Ellen Sebastian, Records Officer;
in person at NMFS, Alaska Region, 709
West 9th Street, Room 420A, Juneau,
AK; or via the Internet at the NMFS
Alaska Region website at http://
www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Becky Carls, 907-586—-7228 or
becky.carls@noaa.gov.

SUPPLEMENTARY INFORMATION: The
International Pacific Halibut
Commission (IPHC) and NMFS manage
fishing for Pacific halibut (Hippoglossus
stenolepis) through regulations
established under the authority of the
Convention between the United States
and Canada for the Preservation of the
Halibut Fishery of the Northern Pacific
Ocean and Bering Sea (Convention) and
the Northern Pacific Halibut Act of 1982
(Halibut Act). The IPHC promulgates
regulations pursuant to the Convention.
The IPHC’s regulations are subject to
approval by the Secretary of State with
concurrence from the Secretary of
Commerce (Secretary). After approval
by the Secretary of State and the
Secretary, the IPHC regulations are
published in the Federal Register as
annual management measures pursuant
to 50 CFR 300.62 (72 FR 11792; March
14, 2007).

The Halibut Act also authorizes the
North Pacific Fishery Management
Council (Council) to develop and
submit regulations to the Secretary to
allocate harvesting privileges among
U.S. fishermen. Regulations developed

by the Council are implemented only
with the approval of the Secretary. Like
the original Halibut and Sablefish IFQ
Program (IFQ Program) regulations and
subsequent amendments to them, this
action was developed by the Council
under authority of the Halibut Act.

The Council, under the authority of
the Halibut Act (with respect to Pacific
halibut) and the Magnuson-Stevens
Fishery Conservation and Management
Act (with respect to sablefish), adopted
the IFQ Program in 1991. The IFQ
Program established a limited access
system for managing the fixed gear
Pacific halibut fishery in Convention
waters in and off Alaska and sablefish
fisheries in waters of the Exclusive
Economic Zone, located between 3 and
200 miles off Alaska. The IFQQ Program
was approved by NMFS in January
1993, and promulgated in Federal
regulation on November 9, 1993 (58 FR
59375). Fishing under the IFQ Program
began on March 15, 1995, ending the
open access fishery which preceded its
implementation. Regulations
implementing the IFQ Program are at 50
CFR part 679. In addition, Federal
regulations at 50 CFR part 300, subpart
E, also govern the halibut IFQ fishery.

Background and Need for Action

The background and need for this
action were described in detail in the
preamble to the proposed rule
published in the Federal Register on
November 14, 2007 (72 FR 64034). In
summary, this final rule will relieve
some of the restrictions affecting holders
of commercial halibut QS.

Under the IFQ Program, QS represents
a harvesting privilege for a person. On
an annual basis, QS holders are
authorized to harvest a specified
poundage which is issued by NMFS as
IFQ. Federal regulations at 50 CFR
679.40(a)(5) divide QS into vessel
categories (A, B, C, and D for halibut)
with unique restrictions designed to
prevent excessive consolidation and
regulate total harvest. With few
exceptions, halibut QS or IFQ) assigned
to a vessel category may not be used to
harvest IFQ species on a vessel of a
different category.

The IFQ Program includes an
economic protection measure
prohibiting the processing of non-IFQQ
species (e.g., Pacific cod) onboard a
vessel on which a person holds catcher
vessel halibut IFQ. This prohibition
resulted in the unanticipated waste of
species caught incidentally to halibut,
especially rockfish and Pacific cod. In
addition, persons fishing halibut IFQ
derived from category A QS could not
process any species if a person onboard
the vessel held unused halibut IFQ
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derived from category B, C, or D QS.
Also, operators of catcher/processor
vessels fishing for Pacific cod, for
example, would have to employ crew
members who did not have unused
catcher vessel IFQ (i.e., IFQ derived
from category B, C, or D halibut QS) for
halibut, or catcher/processor operators
would have to delay fishing for non-IFQ
species until all crew members onboard
had fully used their catcher vessel IFQ
for halibut. Hence, the processing
restriction limited the crew that could
be onboard catcher/processor vessels
and the timing of fishing by catcher/
processor vessels.

This action is intended to increase the
revenue generated from harvested
species by (1) allowing non-IFQ fish
species to be processed on a vessel
otherwise authorized to process fish,
rather than allowing non-IFQ species to
degrade into low value products or be
wasted while IFQ species are sought;
and (2) allowing processed and
unprocessed IFQ species to be onboard
the same vessel during the same fishing
trip.

%his action will allow the processing
of non-IFQ and IFQ species on a vessel
that is otherwise authorized to process
non-IFQ species when any amount of
halibut IFQ resulting from QS in
categories B, C, or D are held by persons
onboard the vessel. This action will not
allow the processing of category B, C, or
D halibut IFQ onboard a catcher/
processor vessel. Instead, this action
will allow persons possessing unused
catcher vessel category B, C, or D
halibut QS to be onboard a catcher/
processor vessel when that vessel is
harvesting and processing category A
halibut or sablefish IFQ or is harvesting
and processing non-IFQ species. This
action will relieve a restriction on
catcher/processor vessels which will
increase their efficiency. The regulatory
change will remove regulatory text
currently at §679.7(f)(13) and (14) and
§679.42(k). There is no new regulatory
text.

Response to Comments

The proposed rule for this action was
published in the Federal Register on
November 14, 2007 (72 FR 64034). One
commenter submitted a comment to
NMFS in support of the rule.

Changes From the Proposed Rule

No changes are made in this final rule
from the proposed rule.
Classification

The Administrator, Alaska Region,
NMFS, determined that this amendment
is necessary for the conservation and
management of the halibut fishery and

that it is consistent with the Halibut Act
and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866. This final rule
also complies with the Secretary’s
authority under the Halibut Act to
implement management measures for
the halibut fishery.

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant issues raised by the
public comments in response to the
IRFA, NMFS’s responses to those
comments, and a summary of the
analyses completed to support the
action. A copy of this analysis is
available from NMFS (see ADDRESSES).
A description of this action, why it is
being considered, and the legal basis for
this action are presented above in the
preamble to this rule. NMFS received
one public comment, and that was in
support of the proposed rule. No
comments were received in response to
the IRFA or on the economic impacts of
the rule and no changes were made in
the proposed rule. A summary of the
FRFA follows.

This action will directly regulate
approximately 3,233 persons holding
category B, C, or D halibut QS, 33
catcher/processor vessels, and 1,312
vessels that hold catcher vessel
endorsements for vessels less than 60 ft
(18.6 m) length overall on their license
limitation program permits. NMFS does
not possess sufficient ownership and
affiliation information to determine the
precise number of quota share holders
considered small entities in the IFQ
Program or the number of small entities
that will be adversely impacted by this
action. NMFS assumes that all directly
regulated entities have gross revenues
less than $4 million, and that they are
thus small entities for the purposes of
the Regulatory Flexibility Act. In 2004,
1,335 unique IFQ vessels made IFQQ
landings.

Compared with status quo, this action
may increase the revenue generated
from non-IFQ species harvested by
increasing the quality of offloaded
product. This action will allow QS
holders already authorized to process
fish at-sea to optimize the revenue
generated from harvested non-IFQ
groundfish. Processing capacity is not
expected to increase because the
number of vessels currently authorized
to process groundfish catch onboard
while harvesting IFQ derived from
category A quota share will not change.
This action also may increase benefits to
persons holding QS because it allows
IFQ to be processed regardless of

whether another quota share holder is
onboard, including crew holding
catcher vessel category B, C, or D QS
who are working onboard vessels with
category A QS.

The purpose of this action is to relieve
a restriction on small entities. NMFS is
not aware of any additional alternatives
to those considered that would
accomplish the objectives of this action,
the Halibut Act, and other applicable
statutes and that would minimize the
economic impact of the action on small
entities. The Council received two
proposals on this issue, incorporated
them into what became this final action,
and evaluated them jointly after a
preliminary review found that they were
functionally the same. This action will
completely repeal the subject
requirements. Repeal will remove a
restriction from directly regulated
entities and potentially lead to
increased profits. Other alternatives
might have been designed to limit the
ability of this action to accomplish the
objectives, by limiting the scope of the
repeal to particular species or halibut
QS classes, or by providing for a
delayed effective date. However, these
alternatives would not have been
significantly different from this action.
They would not have involved
substantively different approaches to
addressing the problem that had been
identified. Moreover, because this
action relaxes a restriction on directly
regulated small entities, these
alternatives would have reduced the
potential benefits of this action for these
small entities or the classes of entities
that might benefit from them.

According to NOAA Administrative
Order (NAQO) 216-6, including the
criteria used to determine significance,
this rule will not have a significant
effect, individually or cumulatively, on
the human environment beyond those
effects identified in the previous
National Environmental Policy Act
(NEPA) analysis. An environmental
impact statement (EIS; dated December
1992) was prepared for the final rule
implementing the original halibut and
sablefish IFQQ and Community
Development Quota Programs (58 FR
59375; November 9, 1993). The scope of
the EIS includes the potential
environmental impacts of this proposed
rule because the EIS analyzed the
original IFQQ Program, which included
analyses of biological and
socioeconomic impacts on the
environment, affected fishermen, and
affected communities. Based on the
nature of the proposed rule and the
previous environmental analysis, this
proposed rule is categorically excluded
from the requirement to prepare either
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an EIS or an environmental assessment,
in accordance with Section 5.05b of
NAO 216—6. Copies of the EIS for the
original halibut and sablefish IFQ and
Community Development Quota
Programs and the categorical exclusion
for this action are available from NMFS
(see ADDRESSES).

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules.

The preamble to this final rule serves
as the small entity compliance guide.
This action does not require any
additional compliance from small
entities that is not described in the
preamble. Copies of this final rule are
available from NMFS (see ADDRESSES)
and at the following website: http://
www.fakr.noaa.gov.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: February 11, 2008.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., 3631 et seq.; Pub. L. 108 447.

§679.7 [Amended]

m 2.In §679.7, paragraph (f)(13) is
removed and reserved, paragraph (f)(15)
is removed, and paragraphs (f)(16) and
(f)(17) are redesignated as paragraphs
(f)(15) and (f)(16), respectively.

§679.42 [Amended]

m 3.In §679.42, paragraph (k) is
removed and paragraph (1) is
redesignated as paragraph (k).

[FR Doc. E8—2932 Filed 2—-14-08; 8:45 am]|
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Docket Nos. AMS—FV—-07-0135; FV08-985—
2 PR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2008—
2009 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would establish the
quantity of spearmint oil produced in
the Far West, by class that handlers may
purchase from, or handle for, producers
during the 2008-2009 marketing year,
which begins on June 1, 2008. This rule
invites comments on the establishment
of salable quantities and allotment
percentages for Class 1 (Scotch)
spearmint oil of 993,067 pounds and 50
percent, respectively, and for Class 3
(Native) spearmint oil of 1,184,748
pounds and 53 percent, respectively.
The Spearmint Oil Administrative
Committee (Committee), the agency
responsible for local administration of
the marketing order for spearmint oil
produced in the Far West,
recommended these limitations for the
purpose of avoiding extreme
fluctuations in supplies and prices to
help maintain stability in the spearmint
oil market.

DATES: Comments must be received by
March 17, 2008.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
Internet: http://www.regulations.gov.
All comments should reference the

docket number and the date and page
number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours, or can be viewed at: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Susan M. Coleman, Marketing
Specialist, and Gary D. Olson, Regional
Manager, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724; Fax: (503) 326—7440; or E-mail:
Sue.Coleman@usda.gov or
GaryD.Olson@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
985 (7 CFR Part 985), as amended,
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of
Nevada and Utah), hereinafter referred
to as the “order.” This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, salable quantities and
allotment percentages may be
established for classes of spearmint oil
produced in the Far West. This
proposed rule would establish the
quantity of spearmint oil produced in
the Far West, by class, which may be
purchased from or handled for
producers by handlers during the 2008—
2009 marketing year, which begins on
June 1, 2008. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before

parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Pursuant to authority in §§ 985.50,
985.51, and 985.52 of the order, the
Committee, with seven of its eight
members present, met on October 17,
2007, and recommended salable
quantities and allotment percentages for
both classes of oil for the 2008—-2009
marketing year. The Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage for Scotch
spearmint oil of 993,067 pounds and 50
percent, respectively. For Native
spearmint oil, the Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage of 1,184,748
pounds and 53 percent, respectively.

This rule would limit the amount of
spearmint oil that handlers may
purchase from, or handle for, producers
during the 2008-2009 marketing year,
which begins on June 1, 2008. Salable
quantities and allotment percentages
have been placed into effect each season
since the order’s inception in 1980.

The U.S. production of Scotch
spearmint oil is concentrated in the Far
West, which includes Washington,
Idaho, and Oregon and a portion of
Nevada and Utah. Scotch spearmint oil
is also produced in the Midwest states
of Indiana, Michigan, and Wisconsin, as
well as in the States of Montana, South
Dakota, North Dakota, and Minnesota.
The production area covered by the
marketing order currently accounts for
approximately 62 percent of the annual
U.S. sales of Scotch spearmint oil.

When the order became effective in
1980, the Far West had 72 percent of the
world’s sales of Scotch spearmint oil.
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While the Far West is still the leading
producer of Scotch spearmint oil, its
share of world sales is now estimated to
be about 46 percent. This loss in world
sales for the Far West region is directly
attributed to the increase in global
production. Other factors that have
played a significant role include the
overall quality of the imported oil and
technological advances that allow for
more blending of lower quality oils.
Such factors have provided the
Committee with challenges in
accurately predicting trade demand for
Scotch oil. This, in turn, has made it
difficult to balance available supplies
with demand and to achieve the
Committee’s overall goal of stabilizing
producer and market prices.

The marketing order has continued to
contribute to price and general market
stabilization for Far West producers.
The Committee, as well as spearmint oil
producers and handlers attending the
October 17, 2007, meeting, estimated
that the 2007—2008 producer price of
Scotch oil would be $14.00 to $15.00
per pound. However, there is very little
forward contracting being done at the
present time and producers are wary of
doing so because of significant increases
in their cost of production. This
producer price is approaching the cost
of production for most producers as
indicated in a study from the
Washington State University
Cooperative Extension Service (WSU),
which estimates production costs to be
between $13.50 and $15.00 per pound.
However, this study was completed in
2001 and fuel costs alone have doubled
in price. The rises in fuel costs have also
increased other petroleum based
products, such as tires, fertilizer, and
chemicals, which also increase
production costs.

This low level of producer returns has
caused an overall reduction in acreage.
When the order became effective in
1980, the Far West region had 9,702
acres of Scotch spearmint. The
Committee estimates that the 2007-2008
acreage of Scotch spearmint was about
6,514 acres. Based on the reduced
Scotch spearmint acreage, the
Committee estimates that production for
the 2007-2008 marketing season will be
about 793,577 pounds.

The Committee recommended the
2008-2009 Scotch spearmint oil salable
quantity (993,067 pounds) and
allotment percentage (50 percent)
utilizing sales estimates for 2008—2009
Scotch spearmint oil as provided by
several of the industry’s handlers, as
well as historical and current Scotch
spearmint oil sales levels. The
Committee is estimating that about
920,000 pounds of Scotch spearmint oil,

on average, may be sold during the
2008-2009 marketing year. This will
eliminate all available supplies,
including the reserve pool, resulting in
a zero carry-in on June 1, 2008.
Therefore, the recommended salable
quantity of 993,067 pounds results in a
total available supply of Scotch
spearmint oil next year of about 993,067
pounds.

The recommendation for the 2008—
2009 Scotch spearmint oil volume
regulation is consistent with the
Committee’s stated intent of keeping
adequate supplies available at all times,
while attempting to stabilize prices at a
level adequate to sustain the producers.
Furthermore, the recommendation takes
into consideration the industry’s desire
to compete with less expensive oil
produced outside the regulated area.

Although Native spearmint oil
producers are facing market conditions
similar to those affecting the Scotch
spearmint oil market, the market share
is quite different. Over 90 percent of the
U.S. production of Native spearmint is
produced within the Far West
production area. Also, most of the
world’s supply of Native spearmint is
produced in the United States.

The supply and demand
characteristics of the current Native
spearmint oil market, combined with
the stabilizing impact of the marketing
order, have kept the price relatively
steady. The average price for the five
year period ending in 2006 is $9.80,
which is $0.06 higher than the average
price for the ten year period (1997—
2006) of $9.74. The Committee
considers these levels too low for the
majority of producers to maintain
viability. The WSU study referenced
earlier indicates that the cost of
producing Native spearmint oil ranges
from $10.26 to $10.92 per pound.

Similar to Scotch, the low level of
producer returns has also caused an
overall reduction in Native spearmint
acreage. When the order became
effective in 1980, the Far West region
had 12,153 acres of Native spearmint.
The Committee estimates that the 2007—
2008 acreage of Native spearmint was
about 8,006 acres. Based on the reduced
Native spearmint acreage, the
Committee estimates that production for
the 2007-2008 marketing season will be
about 1,178,745 pounds.

The Committee recommended the
2008-2009 Native spearmint oil salable
quantity (1,184,748 pounds) and
allotment percentage (53 percent)
utilizing sales estimates for 2008—-2009
Native oil as provided by several of the
industry’s handlers, as well as historical
and current Native spearmint oil sales
levels. The Committee is estimating that

about 1,250,000 pounds of Native
spearmint oil, on average, may be sold
during the 2008-2009 marketing year.
When considered in conjunction with
the estimated carry-in of 56,433 pounds
of oil on June 1, 2008, the recommended
salable quantity of 1,193,567 pounds
results in a total available supply of
Native spearmint oil next year of about
1,241,181 pounds.

The Committee’s method of
calculating the Native spearmint oil
salable quantity and allotment
percentage continues to primarily
utilize information on price and
available supply as they are affected by
the estimated trade demand. The
Committee’s stated intent is to make
adequate supplies available to meet
market needs and improve producer
prices.

The Committee believes that the order
has contributed extensively to the
stabilization of producer prices, which
prior to 1980 experienced wide
fluctuations from year to year.
According to the National Agricultural
Statistics Service, for example, the
average price paid for both classes of
spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
since the order’s inception, the period
from 1980 to 2006, have generally
stabilized at an average price of $12.69
per pound for Scotch spearmint oil and
$9.89 per pound for Native spearmint
oil.

The Committee based its
recommendation for the proposed
salable quantity and allotment
percentage for each class of spearmint
oil for the 2008-2009 marketing year on
the information discussed above, as well
as the data outlined below.

(1) Class 1 (Scotch) Spearmint Oil

(A) Estimated carry-in on June 1,
2008—0 pounds. This figure is the
difference between the revised 2007—
2008 marketing year total available
supply of 816,718 pounds and the
estimated 2007—2008 marketing year
trade demand of 816,718 pounds.

(B) Estimated trade demand for the
2008-2009 marketing year—920,000
pounds. This figure is based on input
from producers at six Scotch spearmint
oil production area meetings held in
September 2007, as well as estimates
provided by handlers and other meeting
participants at the October 17, 2007,
meeting. The average estimated trade
demand provided at the five production
area meetings is 924,583 pounds,
whereas the estimated handler trade
demand ranged from 875,000 to 950,000
pounds. The average of sales over the
last five years is 760,152 pounds.
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(C) Salable quantity required in the
2008-2009 marketing year production—
920,000 pounds. This figure is the
difference between the estimated 2008—
2009 marketing year trade demand
(920,000 pounds) and the estimated
carry-in on June 1, 2008 (0 pounds).

(D) Total estimated allotment base for
the 2008-2009 marketing year—
1,986,133 pounds. This figure
represents a one percent increase over
the revised 2007-2008 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost due to the bona fide
effort production provisions of
§985.53(e). The revision is usually
minimal.

(E) Computed allotment percentage—
46.3 percent. This percentage is
computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—50 percent. This
recommendation is based on the
Committee’s determination that the
computed 46.3 percent would not
adequately supply the potential 2008—
2009 market.

(G) The Committee’s recommended
salable quantity—993,067 pounds. This
figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2008-2009 marketing year—993,067
pounds. This figure is the sum of the
2008-2009 recommended salable
quantity (993,067 pounds) and the
estimated carry-in on June 1, 2008 (0
pounds).

(2) Class 3 (Native) Spearmint Oil

(A) Estimated carry-in on June 1,
2008—56,433 pounds. The Committee’s
estimated carry-in reflects anticipated
increases to the salable quantity and
allotment percentage that may be
needed to meet demand during the
remainder of the 2007-2008 marketing
year.

(B) Estimated trade demand for the
2008-2009 marketing year—1,250,000
pounds. This figure is based on input
from producers at the six Native
spearmint oil production area meetings
held in September 2007, as well as
estimates provided by handlers and
other meeting participants at the
October 17, 2007, meeting. The average
estimated trade demand provided at the
six production area meetings was
1,241,667 pounds, whereas the handler
estimate ranged from 1,200,000 pounds
to 1,250,000 pounds.

(C) Salable quantity required from the
2008-2009 marketing year production—
1,193,567 pounds. This figure is the

difference between the estimated 2008—
2009 marketing year trade demand
(1,250,000 pounds) and the estimated
carry-in on June 1, 2008 (56,433
pounds).

(D) Total estimated allotment base for
the 2008-2009 marketing year—
2,235,374 pounds. This figure
represents a one percent increase over
the revised 2007-2008 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost due to the bona fide
effort production provisions of
§985.53(e). The revision is usually
minimal.

(E) Computed allotment percentage—
53.4 percent. This percentage is
computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—53 percent. This is the
Committee’s recommendation based on
the computed allotment percentage, the
average of the computed allotment
percentage figures from the six
production area meetings (53.7 percent),
and input from producers and handlers
at the October 17, 2007, meeting.

(G) The Committee’s recommended
salable quantity—1,184,748 pounds.
This figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2008-2009 marketing year—1,241,181
pounds. This figure is the sum of the
2008-2009 recommended salable
quantity (1,184,748 pounds) and the
estimated carry-in on June 1, 2008
(56,433 pounds).

The salable quantity is the total
quantity of each class of spearmint oil,
which handlers may purchase from, or
handle on behalf of producers during a
marketing year. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

The Committee’s recommended
Scotch and Native spearmint oil salable
quantities and allotment percentages of
993,067 pounds and 50 percent, and
1,184,748 pounds and 53 percent,
respectively, are based on the
Committee’s goal of maintaining market
stability by avoiding extreme
fluctuations in supplies and prices, and
the anticipated supply and trade
demand during the 2008-2009
marketing year. The proposed salable
quantities are not expected to cause a
shortage of spearmint oil supplies. Any
unanticipated or additional market
demand for spearmint oil, which may
develop during the marketing year, can
be satisfied by an increase in the salable

quantities. Both Scotch and Native
spearmint oil producers who produce
more than their annual allotments
during the 2008—-2009 marketing year
may transfer such excess spearmint oil
to a producer with spearmint oil
production less than their annual
allotment or put it into the reserve pool
until November 1, 2008.

This proposed regulation, if adopted,
would be similar to regulations issued
in prior seasons. Costs to producers and
handlers resulting from this rule are
expected to be offset by the benefits
derived from a stable market and
improved returns. In conjunction with
the issuance of this proposed rule,
USDA has reviewed the Committee’s
marketing policy statement for the
2008-2009 marketing year. The
Committee’s marketing policy
statement, a requirement whenever the
Committee recommends volume
regulations, fully meets the intent of
§985.50 of the order. During its
discussion of potential 2008—2009
salable quantities and allotment
percentages, the Committee considered:
(1) The estimated quantity of salable oil
of each class held by producers and
handlers; (2) the estimated demand for
each class of oil; (3) the prospective
production of each class of oil; (4) the
total of allotment bases of each class of
oil for the current marketing year and
the estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Conformity with the USDA’s
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders” has
also been reviewed and confirmed.

The establishment of these salable
quantities and allotment percentages
would allow for anticipated market
needs. In determining anticipated
market needs, consideration by the
Committee was given to historical sales,
as well as changes and trends in
production and demand. This rule also
provides producers with information on
the amount of spearmint oil that should
be produced for the 20082009 season
in order to meet anticipated market
demand.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
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AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are eight spearmint oil handlers
subject to regulation under the order,
and approximately 58 producers of
Scotch spearmint oil and approximately
90 producers of Native spearmint oil in
the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $6,500,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000.

Based on the SBA’s definition of
small entities, the Committee estimates
that 2 of the 8 handlers regulated by the
order could be considered small
entities. Most of the handlers are large
corporations involved in the
international trading of essential oils
and the products of essential oils. In
addition, the Committee estimates that
19 of the 58 Scotch spearmint oil
producers and 21 of the 90 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for weed, insect, and
disease control. To remain economically
viable with the added costs associated
with spearmint oil production, most
spearmint oil-producing farms fall into
the SBA category of large businesses.

Small spearmint oil producers
generally are not as extensively

diversified as larger ones and as such
are more at risk from market
fluctuations. Such small producers
generally need to market their entire
annual allotment and do not have the
luxury of having other crops to cushion
seasons with poor spearmint oil returns.
Conversely, large diversified producers
have the potential to endure one or
more seasons of poor spearmint oil
markets because income from alternate
crops could support the operation for a
period of time. Being reasonably assured
of a stable price and market provides
small producing entities with the ability
to maintain proper cash flow and to
meet annual expenses. Thus, the market
and price stability provided by the order
potentially benefit the small producer
more than such provisions benefit large
producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This proposed rule would establish
the quantity of spearmint oil produced
in the Far West by class that handlers
may purchase from, or handle for,
producers during the 2008—2009
marketing year. The Committee
recommended this rule to help maintain
stability in the spearmint oil market by
avoiding extreme fluctuations in
supplies and prices. Establishing
quantities to be purchased or handled
during the marketing year through
volume regulations allows producers to
plan their spearmint planting and
harvesting to meet expected market
needs. The provisions of §§985.50,
985.51, and 985.52 of the order
authorize this rule.

Instability in the spearmint oil sub-
sector of the mint industry is much
more likely to originate on the supply
side than the demand side. Fluctuations
in yield and acreage planted from
season-to-season tend to be larger than
fluctuations in the amount purchased by
buyers. Demand for spearmint oil tends
to be relatively stable from year-to-year.
The demand for spearmint oil is
expected to grow slowly for the
foreseeable future because the demand
for consumer products that use
spearmint oil will likely expand slowly,
in line with population growth.

Demand for spearmint oil at the farm
level is derived from retail demand for
spearmint-flavored products such as
chewing gum, toothpaste, and
mouthwash. The manufacturers of these
products are by far the largest users of
mint oil. However, spearmint flavoring
is generally a very minor component of
the products in which it is used, so
changes in the raw product price have

no impact on retail prices for those
goods.

Spearmint oil production tends to be
cyclical. Years of large production, with
demand remaining reasonably stable,
have led to periods in which large
producer stocks of unsold spearmint oil
have depressed producer prices for a
number of years. Shortages and high
prices may follow in subsequent years,
as producers respond to price signals by
cutting back production.

The significant variability is
illustrated by the fact that the coefficient
of variation (a standard measure of
variability; “CV”’) of Far West spearmint
oil production from 1980 through 2006
was about 0.23. The CV for spearmint
oil grower prices was about 0.14, well
below the CV for production. This
provides an indication of the price
stabilizing impact of the marketing
order.

Production in the shortest marketing
year was about 50 percent of the 26-year
average (1.84 million pounds from 1980
through 2006) and the largest crop was
approximately 167 percent of the 26-
year average. A key consequence is that
in years of oversupply and low prices
the season average producer price of
spearmint oil is below the average cost
of production (as measured by the
Washington State University
Cooperative Extension Service).

The wide fluctuations in supply and
prices that result from this cycle, which
was even more pronounced before the
creation of the marketing order, can
create liquidity problems for some
producers. The marketing order was
designed to reduce the price impacts of
the cyclical swings in production.
However, producers have been less able
to weather these cycles in recent years
because of the increase in production
costs. While prices have been relatively
steady, the cost of production has
dramatically increased which has
caused a hesitation by producers to
plant. Producers are also enticed by the
prices of alternative crops and their
lower cost of production.

In an effort to stabilize prices, the
spearmint oil industry uses the volume
control mechanisms authorized under
the order. This authority allows the
Committee to recommend a salable
quantity and allotment percentage for
each class of oil for the upcoming
marketing year. The salable quantity for
each class of oil is the total volume of
oil that producers may sell during the
marketing year. The allotment
percentage for each class of spearmint
oil is derived by dividing the salable
quantity by the total allotment base.

Each producer is then issued an
annual allotment certificate, in pounds,
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for the applicable class of oil, which is
calculated by multiplying the
producer’s allotment base by the
applicable allotment percentage. This is
the amount of oil for the applicable
class that the producer can sell.

By November 1 of each year, the
Committee identifies any oil that
individual producers have produced
above the volume specified on their
annual allotment certificates. This
excess oil is placed in a reserve pool
administered by the Committee.

There is a reserve pool for each class
of oil that may not be sold during the
current marketing year unless USDA
approves a Committee recommendation
to make a portion of the pool available.
However, limited quantities of reserve
oil are typically sold to fill deficiencies.
A deficiency occurs when on-farm
production is less than a producer’s
allotment. In that case, a producer’s own
reserve oil can be sold to fill that
deficiency. Excess production (higher
than the producer’s allotment) can be
sold to fill other producers’ deficiencies.
All of this needs to take place by
November 1.

In any given year, the total available
supply of spearmint oil is composed of
current production plus carry-over
stocks from the previous crop. The
Committee seeks to maintain market
stability by balancing supply and
demand, and to close the marketing year
with an appropriate level of carryout. If
the industry has production in excess of
the salable quantity, then the reserve
pool absorbs the surplus quantity of
spearmint oil, which goes unsold during
that year, unless the oil is needed for
unanticipated sales.

Under its provisions, the order may
attempt to stabilize prices by (1) limiting
supply and establishing reserves in high
production years, thus minimizing the
price-depressing effect that excess
producer stocks have on unsold
spearmint oil, and (2) ensuring that
stocks are available in short supply
years when prices would otherwise
increase dramatically. The reserve pool
stocks grown in large production years
are drawn down in short crop years.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied, resulting in low
producer prices and a large volume of
oil stored and carried over to the next
crop year. The model estimates how
much lower producer prices would
likely be in the absence of volume
controls.

The Committee estimated the trade
demand for the 2008-2009 marketing

year for both classes of oil at 2,170,000
pounds, and that the expected
combined carry-in will be 56,433
pounds. This results in a combined
required salable quantity of 2,113,567
pounds. Therefore, with volume control,
sales by producers for the 2008—-2009
marketing year would be limited to
2,177,815 pounds (the recommended
salable quantity for both classes of
spearmint oil).

The recommended salable
percentages, upon which 2008-2009
producer allotments are based, are 50
percent for Scotch and 53 percent for
Native. Without volume controls,
producers would not be limited to these
allotment levels, and could produce and
sell additional spearmint. The
econometric model estimated a $1.40
decline in the season average producer
price per pound (from both classes of
spearmint oil) resulting from the higher
quantities that would be produced and
marketed without volume control. The
surplus situation for the spearmint oil
market that would exist without volume
controls in 2008-2009 also would likely
dampen prospects for improved
producer prices in future years because
of the buildup in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

The Committee discussed alternatives
to the recommendations contained in
this rule for both classes of spearmint
oil. The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
both classes of spearmint oil because of
the severe price-depressing effects that
would occur without volume control.

The Committee considered various
alternative levels of volume control for
Scotch spearmint oil, including
increasing the percentage to a less
restrictive level, or decreasing the
percentage. After considerable
discussion the Committee unanimously
determined that 993,067 pounds and 50
percent would be the most effective
salable quantity and allotment
percentage, respectively, for the 2008—
2009 marketing year.

The Committee also considered
various alternative levels of volume
control for Native spearmint oil. After
considerable discussion the Committee
unanimously determined that 1,184,748
pounds and 53 percent would be the
most effective salable quantity and

allotment percentage, respectively, for
the 2008-2009 marketing year.

As noted earlier, the Committee’s
recommendation to establish salable
quantities and allotment percentages for
both classes of spearmint oil was made
after careful consideration of all
available information, including: (1) The
estimated quantity of salable oil of each
class held by producers and handlers;
(2) the estimated demand for each class
of oil; (3) the prospective production of
each class of oil; (4) the total of
allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Based on its review, the Committee
believes that the salable quantity and
allotment percentage levels
recommended would achieve the
objectives sought.

Without any regulations in effect, the
Committee believes the industry would
return to the pronounced cyclical price
patterns that occurred prior to the order,
and that prices in 2008-2009 would
decline substantially below current
levels.

As stated earlier, the Committee
believes that the order has contributed
extensively to the stabilization of
producer prices, which prior to 1980
experienced wide fluctuations from
year-to-year. National Agricultural
Statistics Service records show that the
average price paid for both classes of
spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
have been consistently more stable since
the marketing order’s inception in 1980,
with an average price for the period
from 1980 to 2006 of $12.69 per pound
for Scotch spearmint oil and $9.89 per
pound for Native spearmint oil.

According to the Committee, the
recommended salable quantities and
allotment percentages are expected to
achieve the goals of market and price
stability.

As previously stated, annual salable
quantities and allotment percentages
have been issued for both classes of
spearmint oil since the order’s
inception. Reporting and recordkeeping
requirements have remained the same
for each year of regulation. These
requirements have been approved by the
Office of Management and Budget under
OMB Control No. 0581-0178, Vegetable
and Specialty Crops. Accordingly, this



8830

Federal Register/Vol. 73, No. 32/Friday, February 15, 2008/Proposed Rules

rule would not impose any additional
reporting or recordkeeping requirements
on either small or large spearmint oil
producers and handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

In addition, the Committee’s meeting
was widely publicized throughout the
spearmint oil industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the October 17,
2007, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 30-day comment period is provided
to allow interested persons the
opportunity to respond to this proposal.
This comment period is deemed
appropriate so a final determination
might be made prior to June 1, 2008, the
beginning of the 2008—2009 marketing
year. All written comments timely
received will be considered before a
final determination is made on this
matter.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

For the reasons set forth in the
preamble, 7 CFR part 985 is proposed to
be amended as follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

1. The authority citation for 7 CFR
part 985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new §985.227 is added to read
as follows:

[Note: This section will not appear in the
Code of Federal Regulations.]

§985.227 Salable quantities and allotment
percentages—2008-2009 marketing year.

The salable quantity and allotment
percentage for each class of spearmint
oil during the marketing year beginning
on June 1, 2008, shall be as follows:

(a) Class 1 (Scotch) oil—a salable
quantity of 993,067 pounds and an
allotment percentage of 50 percent.

(b) Class 3 (Native) oil—a salable
quantity of 1,184,748 pounds and an
allotment percentage of 53 percent.

Dated: February 12, 2008.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8—2922 Filed 2—14—08; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 35

RIN 3150-AI26

[NRC-2008-0071]

Medical Use of Byproduct Material—

Amendments/Medical Event
Definitions

AGENCY: Nuclear Regulatory
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is making available
preliminary draft rule language to
amend its regulations concerning
medical use of byproduct material. The
goal of this rulemaking is to better
define medical events arising from
permanent implant brachytherapy
procedures. The proposed amendments
will change the criteria for defining a
medical event for permanent implant
brachytherapy from dose based to
activity based, will add a requirement to
report as a medical event any
administration requiring a written
directive if a written directive was not
prepared, and will make certain
administrative and clarification
changes. The availability of the
preliminary draft rule language is
intended to inform stakeholders of the
current status of the NRC’s activities
and solicit public comments on the
information at this time. Comments may
be provided as indicated under the

ADDRESSES heading. The NRC may post
updates periodically under Docket #
NRC-2008-0071 on the Federal
eRulemaking Portal at http://
www.regulations.gov that may be of
interest to stakeholders.

DATES: Submit comments by February
26, 2008. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Please include the following
number RIN 3150—AI26 in the subject
line of your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
to the public in their entirety on the
NRC’s Web site in the Agencywide
Documents Access and Management
System (ADAMS) and on
regulations.gov. Personal information,
such as your name, address, telephone
number, e-mail address, etc., will not be
removed from your submission. You
may submit comments by any one of the
following methods.

Electronically: Via the Federal
eRulemaking Portal (Docket # NRC—
2008-0071) and follow instructions for
submitting comments. Address
questions about this docket to Carol
Gallagher 301-415-5905; e-mail
cag@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1966.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays. (Telephone 301-415—
1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
located at the NRC’s Public Document
Room (PDR), O1 F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland. The PDR reproduction
contractor will copy documents for a
fee.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into ADAMS, which
provides text and image files of NRC’s
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public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the PDR
Reference staff at 1-800-397—4209, 301—
415-4737 or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Edward M. Lohr, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
0253, e-mail, eml1@nrc.gov.

SUPPLEMENTARY INFORMATION: The
preliminary draft rule language can be
viewed and downloaded electronically
via the Federal eRulemaking Portal at
http://www.regulations.gov by searching
for Docket # NRC-2008-0071 as well as
in ADAMS (ML080350090).

The goal of this rulemaking is to
better define medical events arising
from permanent implant brachytherapy
procedures. The proposed amendments
will change the criteria for defining a
medical event for permanent implant
brachytherapy from dose based to
activity based, will add a requirement to
report as a medical event any
administration requiring a written
directive if a written directive was not
prepared, and will make certain
administrative and clarification
changes.

The NRC is making a preliminary
version of the draft proposed rule
language available to inform
stakeholders of the current status of this
proposed rulemaking. This preliminary
draft rule language may be subject to
significant revisions during the
rulemaking process. NRC is inviting
stakeholders to comment on the draft
revisions. The NRC may post updates to
the draft proposed rule language on the
Federal eRulemaking Portal.
Stakeholders will also have an
opportunity to comment on the rule
language when it is published as a
proposed rule.

Dated at Rockville, Maryland, this 8th day
of February, 2008.

For the Nuclear Regulatory Commission.
Dennis K. Rathbun,

Director, Division of Intergovernmental
Liaison and Rulemaking, Office of Federal
and State Materials and Environmental
Management Programs.

[FR Doc. E8-2777 Filed 2—14-08; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0175; Directorate
Identifier 2007—CE—105-AD]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Limited Model 750XL
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

To prevent electrical malfunction from
causing damage to the wiring that may result
in arcing or fire, accomplish Pacific
Aerospace Service Bulletin PACSB/XL/008.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI.
DATES: We must receive comments on
this proposed AD by March 17, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office

(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0175, Directorate Identifier
2007-CE-105—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Civil Aviation Authority of New
Zealand (CAA), which is the aviation
authority for New Zealand, has issued
DCA/750XL/2, dated September 30,
2004 (referred to after this as “the
MCAI”), to correct an unsafe condition
for the specified products. The MCAI
states:

To prevent electrical malfunction from
causing damage to the wiring that may result
in arcing or fire, accomplish Pacific
Aerospace Service Bulletin PACSB/XL/008.

The MCAI requires the addition and
replacement of certain pitot heat sensor
circuit breakers and the addition of a
cooling fan circuit fuse.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Pacific Aerospace Corporation
Limited has issued Mandatory Service
Bulletin PACSB/XL/008, dated July 8,
2004. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL



8832

Federal Register/Vol. 73, No. 32/Friday, February 15, 2008/Proposed Rules

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 7 products of U.S. registry.
We also estimate that it would take
about 1.5 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $181 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $2,107, or $301 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Pacific Aerospace Limited: Docket No. FAA—
2008-0175, Directorate Identifier 2007—
CE-105-AD.

Comments Due Date

(a) We must receive comments by March
17, 2008.

Affected ADs
(b) None.
Applicability

(c) This AD applies to Pacific Aerospace
Limited Model 750XL airplanes, serial

numbers 101 through 107, certificated in any
category.

Subject

(d) Air Transport Association of America
(ATA) Code 31: Instruments.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

To prevent electrical malfunction from
causing damage to the wiring that may result
in arcing or fire, accomplish Pacific
Aerospace Service Bulletin PACSB/XL/008.

The MCAI requires the addition and
replacement of certain pitot heat sensor
circuit breakers and the addition of a cooling
fan circuit.

Actions and Compliance

(f) Unless already done, within 100 hours
time-in-service after the effective date of this
AD, do the following actions following
Pacific Aerospace Corporation Limited
Mandatory Service Bulletin PACSB/XL/008,
dated July 8, 2004:

(1) For airplanes only authorized to operate
under visual flight rules (VFR) flight:

(i) Add a ten-amp circuit breaker supplying
the pitot heat system to the left hand (LH)
Switch Panel;

(ii) Replace the switching circuit breaker
used as the pitot heat selector with a switch;
and

(iii) Add a three-amp fuse at the power bus
at the supply to the avionics cooling fan
connection.

(2) For airplanes with serial numbers 101
through 107 that have been modified to
operate under instrument flight rules (IFR)
flight, contact Pacific Aerospace Corporation
Limited at Pacific Aerospace Limited, Private
Bag HN3027, Hamilton, New Zealand,
telephone: +(64) 7-843—-6144, fax: +(64) 7—
843-6134, email: pacific@aerospace.co.nz.,
for FAA-approved procedures to comply
with this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
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approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et. seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCALI Civil Aviation Authority
of New Zealand AD DCA/750XL/2, dated
September 30, 2004; and Pacific Aerospace
Corporation Mandatory Service Bulletin
PACSB/XL/008, dated July 8, 2004, for
related information.

Issued in Kansas City, Missouri, on
February 7, 2008.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-2831 Filed 2—-14-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0176; Directorate
Identifier 2007-NM-228-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, =700, —700C, —800 and
—-900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Boeing Model 737-600, —700, —700C,
—800 and —900 series airplanes. This
proposed AD would require an
inspection of the escape slides for the
forward and aft entry and service doors
to determine the part number and
service bulletin number stenciled on the
escape slide girt, and modification of
the escape slide assemblies. This
proposed AD also would require
concurrent modification of the escape
slide latch assembly; concurrent
inspection of the escape slides to
determine the part number and service
bulletin number stenciled on the escape
slide girts, and replacement of the
trigger housing on the regulator valve
with improved trigger housing if
necessary; and concurrent replacement
of the rod in the pilot valve regulator
with a new improved rod; as applicable.

This proposed AD results from reports
that certain escape slides did not
automatically inflate when deployed or
after the manual inflation cable was
pulled. We are proposing this AD to
prevent failure of an escape slide to
inflate when deployed, which could
result in the slide being unusable during
an emergency evacuation and
consequent injury to passengers or
crewmembers.

DATES: We must receive comments on
this proposed AD by March 31, 2008.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Robert K. Hettman, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 917-6457, fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0176; Directorate Identifier

2007-NM-228-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports indicating
that Goodrich 5A3307 series escape
slides did not automatically inflate
when deployed on Boeing Model 737—
600, —700, —700C, —800 and —900 series
airplanes. On some of these airplanes,
the escape slides did not inflate even
after the manual inflation cable was
pulled and the firing cable was pulled
out of the valve regulator assembly.
Investigation revealed that these escape
slides did not inflate because the piston
rod was incorrectly installed in the
valve regulator assembly of the escape
slide. The same valve regulator is also
used on Goodrich 5A3086 and 5A3088
series escape slides. If the rod is
installed upside down, the valve
regulator assembly can be charged but
the rod will prevent the regulator from
activating when the firing cable is
pulled. On other airplanes, the escape
slides did not automatically inflate
when deployed, but did inflate after the
manual inflation cable was pulled.
Investigation revealed that these escape
slides did not automatically inflate
because there was insufficient force to
pull the inflation cable from the valve,
due to the trigger housing cover
deflecting the inflation cable. The
failure of an escape slide to inflate when
deployed, if not corrected, could result
in the slide being unusable during an
emergency evacuation and consequent
injury to passengers or crewmembers.

Other Related Rulemaking

On July 13, 2001, we issued AD 2001-
15—-01, amendment 39-12335 (66 FR
38361, July 24, 2001), applicable to
certain Boeing Model 727 and 737
airplanes; and Model 757-200, 757—
200CB, and 757-300 series airplanes.
That AD requires modification of the
latch assembly of the escape slides. For
Model 737-600, —700, and —800 series
airplanes, that AD also requires
installation of a cover assembly on the
trigger housing of the inflation cylinder
on the escape slides. For certain
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airplanes, this proposed AD specifies
prior or concurrent accomplishment of
certain requirements of paragraph (a) of
AD 2001-15-01.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 737-25-1491, dated April 23,
2007. The service bulletin describes
procedures for inspecting the escape
slides to determine the Goodrich part
number and service bulletin number
stenciled on the escape slide girts, and
for modifying the escape slide
assemblies.

Boeing Service Bulletin 737-25-1491
refers to Goodrich Service Bulletin 25—
338, Revision 1, dated March 31, 2004,
as an additional source of service
information for modifying the escape
slide assemblies. The modification
includes replacing the regulator piston
plug in the vespel piston with a new
piston plug, installing a new ensolite
pad on the valise, and replacing the
trigger housing cover with an improved
trigger housing cover.

Concurrent Service Information

Boeing Service Bulletin 737—-25-1491
also specifies prior or concurrent
accomplishment of the following service
bulletins:

e Boeing Service Bulletin 737-25—
1404, dated May 25, 2000, or Revision
1, dated April 18, 2002, for certain
Model 737-600, —700, and —800 series
airplanes, equipped with any escape
slide having P/N 5A3307-1, P/N
5A3307-3, P/N 5A3086-3, or P/N
5A3088-3. The original issue of the
service bulletin is required by paragraph
(a) of AD 2001-15-01. This service
bulletin describes procedures for
modifying the escape slide latch
assembly.

¢ Boeing Special Attention Service
Bulletin 737-25-1475, dated November
26, 2002, for Model 737-600, —700,
—700C, —800 and —900 series airplanes
equipped with any escape slide having
P/N 5A3086-3 or P/N 5A3088-3. Boeing
Special Attention Service Bulletin 737—
25-1475 describes procedures for
inspecting the four escape slides to
determine the part number and service
bulletin number stenciled on the escape
slide girts, and replacing the trigger
housing on the regulator valve with
improved trigger housing if Goodrich
Service Bulletin 5A3086/5A3088—25—

302 is not stenciled on the girt. For
certain airplanes, the Boeing service
bulletin also specifies that a records
review may be done in lieu of the
inspection to determine the part
number. Boeing Service Bulletin 737—
25-1475 refers to Goodrich Service
Bulletin 5A3086/5A3088-25—-336, dated
June 17, 2002, as an additional source
of service information for replacing the
trigger housing on the regulator valve
with new improved trigger housing.

o Goodrich Service Bulletin 25-308,
dated January 21, 2000, for any escape
slide having P/N 5A3307-1, P/N
5A3086-3, or P/N 5A3088-3; or P/N
5A3307-3 and Goodrich Service
Bulletin 5A3307-25-309 stenciled on
the girt. Goodrich Service Bulletin 25—
308 describes procedures for replacing
the rod in the pilot valve regulator with
a new improved rod.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the(se)
same type design(s). This proposed AD
would require accomplishing the
actions specified in the service
information described previously.

Clarification of Concurrent Service
Information

Although Boeing Service Bulletin
737-25-1491 identifies Boeing Special
Attention Service Bulletin 737-25—
1403, dated May 4, 2000, or Revision 1,
dated November 29, 2001; and Goodrich
Service Bulletin 5A3307-25-309, dated
October 29, 1999; as concurrent
requirements, this proposed AD would
not require accomplishment of those
service bulletins. (Boeing Service
Bulletin 737-25-1491 incorrectly dates
the original issue of Boeing Special
Attention Service Bulletin 737-25-1403
as November 29, 2001.) Instead, this
proposed AD would require installing
an improved trigger housing cover in
accordance with Goodrich Service
Bulletin 25-338. Goodrich Service
Bulletin 25-338 incorporates a larger
escape slide valise pad that provides the

ESTIMATED COSTS

same shielding function as the trigger
housing modification specified in
Boeing Special Attention Service
Bulletin 737-25-1403 and Goodrich
Service Bulletin 5A3307-25-309.
However, some operators might have
previously incorporated Boeing Special
Attention Service Bulletin 737-25-1403
and Goodrich Service Bulletin 5A3307—
25-309 on certain Model 737-600, —700,
and —800 series airplanes delivered with
an escape slide having P/N 5A3307-1,
as required by AD 2001-15-01. For
these airplanes, this proposed AD
would further require replacing the rod
in the pilot valve regulator with a new
improved rod in accordance with
Goodrich Service Bulletin 25-308.

Although Boeing Service Bulletin
737-25-1491 identifies Goodrich
Service Bulletin 5A3086/5A3088—-25—
302, dated November 13, 1998, or
Revision 1, dated February 19, 2001, as
a concurrent requirement, this proposed
AD would not require accomplishment
of that service bulletin. However, some
operators might have previously
accomplished the actions specified in
Goodrich Service Bulletin 5A3086/
5A3088-25-302. If Goodrich Service
Bulletin 5A3086/5A3088-25-302 has
been previously accomplished on Model
737-600, =700, —=700C, —800 and —900
series airplanes equipped with any
escape slide having P/N 5A3086-3 or P/
N 5A3088-3, the trigger housing
replacement specified in Boeing Special
Attention Service Bulletin 737-25-1475
and Goodrich Service Bulletin 5A3086/
5A3088-25-336 would not need to be
accomplished.

Costs of Compliance

We estimate that this proposed AD
would affect 480 airplanes of U.S.
registry. We also estimate that it would
take about 1 work-hour per product to
comply with the proposed inspection.
The average labor rate is $80 per work-
hour. Based on these figures, we
estimate the cost of this proposed AD to
the U.S. operators to be $38,400 or $80
per product.

The following table provides the
estimated costs, at an average labor rate
of $80 per work-hour, for U.S. operators
to comply with the proposed concurrent
actions, if applicable.

) Cost per

Action Work hours Parts airplane
Concurrent actions specified in Boeing Service Bulletin 737-25-1404 ...........cccccoiiiieninicieeceeee, 2 $1,424 $1,584
Concurrent actions specified in Boeing Special Attention Service Bulletin 737-25-1475 ..................... 3 1,740 1,980
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ESTIMATED CoSTS—Continued
Action Work hours Parts 2%}3%6;
Concurrent actions specified in Goodrich Service Bulletin 25—308 .........ccccccveeiiieeirie e 3 516 756

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2008-0176;
Directorate Identifier 2007-NM-228—-AD.

Comments Due Date

(a) We must receive comments by March
31, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
600, =700, —=700C, —800 and —900 series
airplanes, certificated in any category, as

identified in Boeing Service Bulletin 737-25—
1491, dated April 23, 2007.

Unsafe Condition

(d) This AD results from reports that
certain escape slides did not inflate when
deployed or after the manual inflation cable
was pulled. We are issuing this AD to
prevent failure of an escape slide to inflate
when deployed, which could result in the
slide being unusable during an emergency
evacuation and consequent injury to
passengers or crewmembers.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Inspection and Modification

(f) Within 36 months after the effective
date of this AD, inspect the escape slides for
the forward and aft entry and service doors
to determine the Goodrich part number and
service bulletin number stenciled on the
escape slide girts, and modify the escape
slide assemblies, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-25-1491, dated April
23, 2007.

Note 1: Boeing Service Bulletin 737-25—
1491 refers to Goodrich Service Bulletin 25—
338, Revision 1, dated March 31, 2004, as an
additional source of service information for
modifying the escape slide assemblies.

Concurrent Requirements

(g) Prior to or concurrently with
accomplishing the actions required by
paragraph (f) of this AD, do the applicable
actions specified in paragraphs (g)(1), (g)(2),
and (g)(3) of this AD.

(1) For Model 737-600, =700, and —800
series airplanes identified in Boeing Service
Bulletin 737-25-1404, dated May 25, 2000,
equipped with any escape slide having P/N
5A3307-1, P/N 5A3307-3, P/N 5A3086-3, or
P/N 5A3088-3: Modity the escape slide latch
assembly in accordance with Boeing Service
Bulletin 737-25-1404, dated May 25, 2000,
as required by paragraph (a) of AD 2001-15—
01; or Boeing Service Bulletin 737-25-1404,
Revision 1, dated April 18, 2002.

(2) For Model 737-600, =700, —700C, —800
and —900 series airplanes equipped with any
escape slide having P/N 5A3086-3 or P/N
5A3088-3: Inspect the four escape slides to
determine the part number and service
bulletin number stenciled on the escape slide
girts, and replace the trigger housing on the
regulator valve with improved trigger
housing if Goodrich Service Bulletin
5A3086/5A3088-25-302 is not stenciled on
the girt, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—-25—
1475, dated November 26, 2002. For
airplanes identified as Group 2 in the service
bulletin, a records review may be done in
lieu of the inspection to determine the part
number.

Note 2: Boeing Service Bulletin 737-25—
1475 refers to Goodrich Service Bulletin
5A3086/5A3088-25-336, dated June 17,
2002, as an additional source of service
information for replacing the trigger housing
on the regulator valve with new improved
trigger housing.

(3) For Model 737-600, =700, —700C, —800
and —900 series airplanes equipped with any
escape slide having P/N 5A3307-1, P/N
5A3086-3, or P/N 5A3088-3; or P/N
5A3307-3 and Goodrich Service Bulletin
5A3307-25-309 stenciled on the girt:
Replace the rod in the pilot valve regulator
with a new improved rod in accordance with
Goodrich Service Bulletin 25-308, dated
January 21, 2000.

Terminating Action for AD 2001-15-01

(h) For Model 737-600, —700, and —800
series airplanes identified in Boeing Special
Attention Service Bulletin 737-25-1403,
dated May 4, 2000: Accomplishing the
replacement of the regulator piston plug in
the vespel piston with a new piston plug,
installation of a new insolate pad on the
valise, and removal of the trigger housing
cover, in accordance with Goodrich Service
Bulletin 25-338, Revision 1, dated March 31,
2004, terminates the modification specified
in Boeing Special Attention Service Bulletin
737—-25-1403, dated May 4, 2000, as required
by paragraph (a) of AD 2001-15-01. All other
applicable actions required by paragraph (a)
of AD 2001-15-01 must be fully complied
with.

(i) For Model 737-600, —=700, and —800
series airplanes: Installation of a cover
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assembly on the trigger housing of the
inflation cylinder on the escape slides in
accordance with Boeing Special Attention
Service Bulletin 737—-25-1403, Revision 1,
dated November 29, 2001, terminates the
corresponding action required by paragraph
(a) of AD 2001-15-01. All other applicable
actions required by paragraph (a) of AD
2001-15-01 must be fully complied with.

(j) For Model 737-600, —700, and —800
series airplanes: Modification of the escape
slide latch assembly in accordance with
Boeing Service Bulletin 737-25-1404,
Revision 1, dated April 18, 2002, terminates
the corresponding action required by
paragraph (a) of AD 2001-15-01. All other
applicable actions required by paragraph (a)
of AD 2001-15-01 must be fully complied
with.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office, FAA, ATTN: Robert K.
Hettman, Aerospace Engineer, Cabin Safety
and Environmental Systems Branch, ANM—
150S, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
917-6457, fax (425) 917-6590; has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Issued in Renton, Washington, on February
10, 2008.
Stephen P. Boyd,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—2887 Filed 2—14—-08; 8:45 am]|
BILLING CODE 4910-13-P

requirements which exist in their
current form in Regulation S-K and
Regulation S—X under the Securities Act
of 1933 and the Securities Exchange Act
of 1934 which was published on
Tuesday, December 18, 2007 (72 FR
71610).

DATES: Comments should be received on
or before February 19, 2008.

FOR FURTHER INFORMATION CONTACT:
Mellissa Campbell Duru, Attorney-
Advisor at (202) 551-3740, Division of
Corporation Finance, U.S. Securities
and Exchange Commission, 100 F
Street, NE., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
concept release that is the subject of
these corrections relate to possible
revisions to the disclosure requirements
relating to oil and gas reserves.

Correction of Publication

Accordingly, the publication on
December 18, 2007, of the Concept
Release which was the subject of FR
Doc. E7—-24384 beginning on page 71610
is corrected as follows:

1. On page 71610 in the first column,
8th line from the bottom, “S7-XX-07"
is corrected to read “S7-29-07"".

2. On page 71610 in the second
column, 5th line from the top, “S7-XX-
07" is corrected to read “S7-29-07".

Dated: February 11, 2008.
Nancy M. Morris,
Secretary.
[FR Doc. E8—2854 Filed 2—14—08; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 229, 231 and 241

[Release Nos. 33-8870A; 34-56945A; File
No. S7-29-07]

RIN 3235-AK00

Concept Release on Possible
Revisions to the Disclosure
Requirements Relating to Oil and Gas
Reserves

AGENCY: Securities and Exchange
Commission.

ACTION: Correction to concept release.

INTERNATIONAL TRADE
COMMISSION

19 CFR Parts 201 and 210

Rules of General Application and
Adjudication and Enforcement

AGENCY: International Trade
Commission.

ACTION: Extension of time to comment
on the proposed rulemaking.

SUMMARY: This document contains
corrections to the concept release to
obtain information about the extent and
nature of the public’s interest in revising
oil and gas reserves disclosure

SUMMARY: The United States
International Trade Commission
(“Commission”) proposed to amend its
Rules of Practice and Procedure
concerning rules of general application,
adjudication, and enforcement and
published a notice of its proposal on
December 20, 2007. 72 FR 72280 (Dec.
20, 2007). The Commission required
written comments to be filed by 5:15
p-m. within 60 days after publication of
the notice of proposed rulemaking. Two
entities have requested six week
extensions of time to file their written
comments. The Commission has

determined to extend the deadline by
six weeks.

DATES: To be assured of consideration,
written comments must be received by
5:15 p.m. on March 31, 2008.

ADDRESSES: You may submit comments,
identified by docket number MISC-022,
by any of the following methods:

—Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

—Agency Web Site: http://
www.usitc.gov. Follow the
instructions for submitting comments
on the Web site at http://
www.usitc.gov/secretary/edis.htm.

—E-mail: james.worth@usitc.gov.
Include docket number MISC-022 in
the subject line of the message.

—Mail: For paper submission. U.S.
International Trade Commission, 500
E Street, SW., Room 112, Washington,
DC 20436.

—Hand Delivery/Courier: U.S.
International Trade Commission, 500
E Street, SW., Room 112, Washington,
DC 20436. From the hours of 8:45 a.m.
to 5:15 p.m.

Instructions: All submissions received
must include the agency name and
docket number (MISC-022) or
Regulatory Information Number (RIN)
for this rulemaking. All comments
received will be posted without change
to http://www.usitc.gov, including any
personal information provided. For
paper copies, a signed original and 14
copies of each set of comments, along
with a cover letter stating the nature of
the commenter’s interest in the
proposed rulemaking, should be
submitted to Marilyn R. Abbott,
Secretary, U.S. International Trade
Commission, 500 E Street, SW., Room
112, Washington, DC 20436.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.usitc.gov and/or the U.S.
International Trade Commission, 500 E
Street, SW., Room 112, Washington, DC
20436.

FOR FURTHER INFORMATION CONTACT:
James Worth, Office of the General
Counsel, United States International
Trade Commission, telephone 202—-205-
3065. Hearing-impaired individuals are
advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal at 202—
205-1810. General information
concerning the Commission may also be
obtained by accessing its Internet server
at http://www.usitc.gov.

SUPPLEMENTARY INFORMATION: The
proposed amendments to the Rules of
Practice and Procedure are necessary to
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make certain technical corrections, to
clarify certain provisions, to harmonize
different parts of the Commission’s
rules, and to address concerns that have
arisen in Commission practice. The
intended effect of the proposed
amendments is to facilitate compliance
with the Commission’s Rules and
improve the administration of agency
proceedings. The Commission
encourages members of the public to
comment, in addition to any other
comments they wish to make on the
proposed amendments, on whether the
proposed amendments are in language
that is sufficiently clear for users to
understand.

The Commission required written
comments to be filed by 5:15 p.m.
within 60 days after publication of the
notice of proposed rulemaking. On
January 25, 2008, Michael Doane,
President of the ITC Trial Lawyers
Association (“ITCTLA”’), submitted a
letter to the Commission requesting a
six week extension of time for filing
comments to the proposed amendments
to the rules. On January 26, 2008,
Michael Kirk, Executive Director of the
American Intellectual Property Law
Association, also submitted a letter to
the Commission requesting a six week
extension of time for filing comments to
the proposed amendments to the rules.
The Commission has determined to
extend the deadline by six weeks to
March 31, 2008.

If the Commission decides to proceed
with this rulemaking after reviewing the
comments filed in response to this
notice, the proposed rule revisions will
be promulgated in accordance with the
Administrative Procedure Act (5 U.S.C.
553), and will be codified in 19 CFR
parts 201 and 210.

Background

Section 335 of the Tariff Act of 1930
(19 U.S.C. 1335) authorizes the
Commission to adopt such reasonable
procedures, rules, and regulations as it
deems necessary to carry out its
functions and duties. This rulemaking
seeks to update certain outdated
provisions and improve other
provisions of the Commission’s existing
Rules of Practice and Procedure. The
Commission proposes amendments to
its rules covering investigations under
section 337 of the Tariff Act of 1930 (19
U.S.C. 1337) in order to increase the
efficiency of its section 337
investigations. This rulemaking effort
began in 2003 when the ITCTLA
submitted a report to the Commission
which suggested several rule changes
that it believed would make the
Commission rules more effective. In the
course of considering the ITCTLA

proposals, the Office of the General
Counsel and the Office of Unfair Import
Investigations also suggested various
rule changes. The Commission invites
the public to comment on all of these
proposed rules amendments. In any
comments, please consider addressing
whether the proposed amendments are
in language that is clear and easy to
understand. In addition, in any
comments, please consider addressing
how the proposed rules amendments
could be improved, and/or offering
specific constructive alternatives where
appropriate.

Consistent with its ordinary practice,
the Commission issued these proposed
amendments in accordance with the
rulemaking procedure in section 553 of
the APA. This procedure entails the
following steps: (1) Publication of a
notice of proposed rulemaking; (2)
solicitation of public comments on the
proposed amendments; (3) Commission
review of public comments on the
proposed amendments; and (4)
publication of final amendments at least
thirty days prior to their effective date.

By order of the Commission.

Issued: February 12, 2008.

Marilyn R. Abbott,

Secretary to the Commission.

[FR Doc. E8—2871 Filed 2—14—08; 8:45 am]
BILLING CODE 7020-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R0O1-OAR-2006-0641; A—1-FRL~
8527-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Certification of Tunnel
Ventilation Systems in the
Metropolitan Boston Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a State Implementation Plan
(SIP) revision submitted by the State of
Massachusetts. The SIP revision
consists of technical revisions to
Massachusetts regulation 310 CMR 7.38,
“Certification of Tunnel Ventilation
Systems in the Metropolitan Boston Air
Pollution Control District.” The
amendments better define the emissions
monitoring techniques for various types
of tunnel ventilation systems, and
provide flexibility in emission
monitoring requirements. This action is

being taken in accordance with the
Clean Air Act.

DATES: Written comments must be
received on or before March 17, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2006—0641 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “EPA-R01-OAR-2006—
0641,” Anne Arnold, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114—2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding legal
holidays.

Please see the direct final rule which
is located in the Rules Section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, Air Quality Unit, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (CAQ),
Boston, MA 02114-2023, telephone
number (617) 918-1668, fax number
(617) 918-0668, e-mail
cooke.donald@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
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Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
Rules section of this Federal Register.

Dated: February 1, 2008.
Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. E8—2746 Filed 2—14—08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 680
[Docket No. 070718364—-7908-02]
RIN 0648—-AV19

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Crab Rationalization
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations
implementing Amendment 25 to the
Fishery Management Plan for Bering
Sea/Aleutian Islands King and Tanner
Crabs (FMP) and a provision of the
Coast Guard and Maritime
Transportation Act of 2006 (Coast Guard
Act). These proposed regulations would
amend the Crab Rationalization
Program. Amendment 25 to the FMP
satisfies the Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act of 2006
requirement for the Secretary of
Commerce to amend the FMP to
authorize conversion of catcher vessel
owner quota shares and processor quota
shares to newly created converted
catcher processor owner quota shares.
The Secretary approved Amendment 25
on April 12, 2007. The Coast Guard Act
mandates the Secretary to issue
processing quota share to Blue Dutch,
LLC, under specific conditions. This
proposed action is necessary to
implement Amendment 25 and the
Coast Guard Act. This action is intended
to promote the goals and objectives of

the Magnuson-Stevens Fishery
Conservation and Management Act, the
Coast Guard Act, the FMP, and other
applicable law.

DATES: Comments must be received no
later than March 17, 2008.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by “RIN 0648—
AV19”, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to NMFS at the above
address, and by email to
David Rostker@omb.eop.gov or fax to
202-395-7285.

Copies of Amendment 25 and the
Regulatory Impact Review (RIR) for this
action may be obtained from the NMFS
Alaska Region at the address above or
from the Alaska Region website at
http://www.fakr.noaa.gov/
sustainablefisheries.htm.

FOR FURTHER INFORMATION CONTACT:
Glenn Merrill, 907-586-7228,
glenn.merrill@noaa.gov or Gretchen
Harrington, 907-586-7228,
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: The king
and Tanner crab fisheries in the
exclusive economic zone of the Bering
Sea/Aleutian Islands are managed under
the FMP. The FMP was prepared by the
North Pacific Fishery Management
Council (Council) under the Magnuson-

Stevens Fishery Conservation and
Management Act as amended by the
Consolidated Appropriations Act of
2004 (Public Law 108-199, section 801).
Amendments 18 and 19 to the FMP
amended the FMP to include the Crab
Rationalization Program. A final rule
implementing these amendments was
published on March 2, 2005 (70 FR
10174).

Crab Rationalization Program
(Program)

To implement the Program in 2005,
NMFS initially issued processing quota
shares (PQS), catcher vessel owner
quota share (CVO QS), and catcher
processor owner quota share (CPO QS)
to eligible applicants. NMFS issued PQS
and QS for nine crab fisheries in the
BSALI In 2006, NMFS initially issued
Bristol Bay red king crab (Paralithodes
camtschaticus) and snow crab
(Chionoecetes opilio) PQS to the Blue
Dutch, LLC, under the requirements of
section 417 of the Coast Guard Act.

CVO QS represents an exclusive but
revocable privilege that authorizes the
holder to receive an annual allocation to
harvest a specific percentage of the total
allowable catch (TAC) from a fishery.
The annual allocations of TACs, in
pounds, are referred to as individual
fishing quotas (IFQs).

PQS represents an exclusive but
revocable privilege to receive deliveries
of a specific portion of the annual TAC
from a fishery. An annual allocation of
PQS is referred to as individual
processing quota (IPQQ) and expressed in
pounds of crab. Harvesters holding CVO
IFQ must deliver a portion of their IFQ
to processors with a like amount of IPQQ
available.

For most crab fisheries, CVO QS and
PQS is designated for specific
geographic regions. Crab harvested with
regionally designated CVO QS is
required to be delivered to a processor
in the designated region. Likewise, a
processor with regionally designated
PQS is required to accept delivery of
and process crab in the designated
region. Two regional designations were
created for the snow crab and Bristol
Bay red king crab fisheries. The North
Region consists of all areas in the Bering
Sea north of 56°20” N. latitude. The
South Region is all other areas. The
regional designation of CVO QS and
PQS preserves the historic geographic
distribution of landings in the fisheries.

CPO QS represents an exclusive but
revocable privilege to harvest a
percentage of the TAC and process that
crab onboard. Under the Program, CPO
QS does not have regional designations
and is not required to be delivered to a
processor holding available IFQ.
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Coast Guard Act

On July 11, 2006, the President signed
the Coast Guard Act which contained in
section 417 a provision mandating the
Secretary of Commerce to issue PQS for
the Bristol Bay red king crab and the
Bering Sea snow crab fisheries to Blue
Dutch, LLC, under two specific
conditions.

First, NMFS must issue Blue Dutch
PQS equal to 0.75 percent of the total
number of PQS units. NMFS issued an
initial administrative determination on
July 31, 2006, to issue Blue Dutch
3,015,229 units of Bristol Bay red king
crab PQS and 7,516,253 units of snow
crab PQS. NMFS assigned a regional
designation to the PQS units issued to
Blue Dutch according to the procedures
established in the regulations at 50 CFR
680.40(b)(2)(iv).

Second, NMFS must issue IPQ for that
PQS whenever the TAC for that fishery
is more than 2 percent higher than the
most recent TAC in effect for that
fishery prior to September 15, 2005. The
TAC used for this calculation is the total
TAC, which includes the CDQ
allocation. Accordingly, NMFS
determined that it will issue Bristol Bay
red king crab IPQ to Blue Dutch when
the TAC for that fishery is greater than
15,732,480 1b (7,136.1 mt). NMFS will
issue snow crab IPQ to Blue Dutch
when the TAC for that fishery is greater
than 21,350,640 Ib (9,684.5 mt). This
proposed rule is necessary to specify in
regulations the statutory thresholds for
annually issuing IPQ to Blue Dutch to
ensure the regulations implementing the
Program conform to the Coast Guard
Act. The proposed rule prohibits the
transfer of the PQS units issued under
the Coast Guard Act because the Act
explicitly requires NMF'S to issue the
PQS to Blue Dutch.

Amendment 25

On January 12, 2007, the President
signed the Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act of 2006 (MSRA,
Public Law 109-479), which added a
new requirement in section 122(a) for
the Secretary of Commerce, not later
than 90 days after the date of enactment
of that act, to amend the FMP to modify
the Program to authorize conversion of
North CVO QS and North PQS to newly
created converted CPO QS.

Amendment 25 to the FMP complies
with the MSRA by amending the FMP
to authorize an eligible entity and its
commonly owned affiliates to combine
North PQS and North CVO QS and
exchange these shares for newly created
converted CPO QS. While the MSRA
does not specifically define which

fisheries are subject to this provision,
converted CPO QS would be created for
only the snow crab and Bristol Bay red
king crab fisheries, because these were
the only fisheries for which the eligible
entities were initially issued North PQS
and North CVO QS, as specified in the
MSRA.

NMFS published the notice of
availability for Amendment 25 on
February 5, 2007 (72 FR 5255), with a
public comment period that closed on
April 6, 2007. NMFS received one
public comment on Amendment 25. The
commenter opposed Amendment 25
because she is quite concerned about
the legislation. The Secretary of
Commerce approved Amendment 25 on
April 12, 2007. This proposed rule is
necessary to implement Amendment 25.

This proposed rule would authorize
two types of quota share conversions
and define the entities eligible to make
those conversions.

First, an eligible entity holding PQS,
along with its commonly owned
affiliates, could combine its North CVO
QS for Bristol Bay red king crab or snow
crab with its North PQS for that fishery
and exchange these shares for converted
CPO QS on an annual basis. Entities
could do this under the following two
conditions: (1) if NMFS initially issued
the entity both CPO QS and PQS under
the Program, and that PQS, in
combination with the PQS of its
commonly owned affiliates, is less than
7 percent of the total PQS pool for that
year; or (2) if NMFS initially issued the
entity CPO QS under the Program and
PQS under the Coast Guard Act. An
eligible entity would be limited to
converting only the PQS that it, along
with its commonly owned affiliates, was
initially issued by NMFS.

Second, an eligible entity holding
CVO QS, along with its commonly
owned affiliates, could combine its
North PQS for Bristol Bay red king crab
or snow crab with its North CVO QS for
that fishery and exchange these shares
for converted CPO QS on an annual
basis. The only entity that could do this
would be an entity to which NMFS
initially issued CPO QS and PQS under
the Program, and that PQS, in
combination with the PQS of its
commonly owned affiliates, is more
than 7 percent of the total PQS pool for
that year. This eligible entity would be
limited to converting only the CVO QS
that it, along with its commonly owned
affiliates, was initially issued by NMFS.

According to the NMFS Official
Record, three individual entities are
eligible for these new provisions.
Yardarm Knot, Inc., and Blue Dutch,
LLC, would be eligible for the first type
of conversion. Trident Seafoods, Inc.,

would be eligible for the second type of
conversion. These entities would elect
on an annual basis whether to receive
converted CPO QS and the amount of
North CVO QS and North PQS they
wish to convert by completing the
annual application for converted CPO
QS/IFQ permit and submitting that
application along with the annual
application for crab IFQ/IPQ permit by
August 1 for that crab fishing year.

Entities applying for a converted CPO
QS permit and resulting CPO IFQ would
be required to provide information on
any person who is affiliated, as the term
“affiliation” is defined at § 680.2, to that
entity and indicate the amount of PQS
and CVO QS in either the BBR or BSS
crab QS fishery with a north region
designation for issuance as converted
CPO QS.

The proposed rule specifies a number
of provisions for converted QS/IFQ to
conform with the MSRA and the
Program’s implementing regulations.
Converted CPO QS and the resulting
CPO IFQ would not be transferable. This
restriction on transfers is consistent
with the MSRA eligibility standards that
only entities that meet the specific
requirements of the Act are eligible to
receive converted CPO QS. However,
CPO IFQ derived from converted CPO
QS may be issued to a cooperative.

The proposed rule specifies that (1)
eligible entities would receive one unit
of North CPO QS in exchange for one
unit of North CVO QS and 0.9 units of
North PQS and (2) the amount of IFQ
derived from the converted CPO QS
issued to each entity could not exceed
one million pounds per fishery during
any calendar year.

Additionally, the proposed rule
would implement the area of validity in
section 122(a)(4) of the MSRA by
requiring that any crab harvested under
a CPO IFQ permit derived from
converted CPO QS must be offloaded in
the North Region, defined in the
Program as the Bering Sea subarea north
of 56°20” N. latitude.

Converting PQS and CVO QS to
converted CPO QS would allow entities
to harvest and process crab onboard a
catcher processor. Conversion could
reduce each eligible entity’s operating
costs associated with purchasing crab,
processing crab on land or in a
stationary floater processor, and
complying with the Program’s
arbitration system. NMFS can not
predict the annual amount of converted
CPO QS that would be annually issued
because the participants would annually
elect to exercise this provision and need
not request conversion of all CVO QS

and PQS held.
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Sections 122(b) and (c) of the MSRA
include additional requirements for fees
and off-loading for converted CPO QS;
however, the statute does not require
the Secretary of Commerce to
implement these requirements and
therefore they are not part of
Amendment 25 and will not be
implemented by Federal rulemaking.
The MSRA requires the holder of
converted CPO QS to pay a fee of five
percent of the ex-vessel value of the crab
harvested with those shares to any local
governmental entities in the North
Region, if the PQS used to produce the
converted CPO QS was originally
derived from the processing activities
that occurred in a community under the
jurisdiction of those local governmental
entities. The State of Alaska may collect
from the holder of the converted CPO
QS a fee of one percent of the ex-vessel
value of the crab harvested with those
shares. Additionally, crab harvested
with converted CPO QS shall be off-
loaded in those communities receiving
the local governmental entities fee
revenue.

Section 122(d) of the MSRA also
provides that, as part of its periodic
review of the Program, the North Pacific
Fishery Management Council may
review the effects on communities in
the North Region of allowing the
conversion to CPO QS. Under this
section, if the Council determines that
Amendment 25 adversely affects the
communities, the Council may
recommend to the Secretary of
Commerce, and the Secretary may
approve, changes to the Program
necessary to mitigate those adverse
effects.

Section 122(e) of the MSRA requires
an additional FMP amendment and rule
making to modify the use caps for
processing North Region snow crab.
Under this section, custom processing
arrangements do not count against any
use cap for the processing of snow crab
in the North Region by a shore-based
crab processor. NMFS issued an
enforcement policy on January 19, 2007,
that provides guidance to the industry
on NMFS’ enforcement and
interpretation of this section, which is
effective until superseded by future
rulemaking. At its December meeting,
the Council adopted Amendment 27 to
the FMP that would implement this
MSRA provision. NMFS intends to
publish a proposed rule for Amendment
27 in the spring of 2008.

Classification

The Assistant Administrator for
Fisheries, NOAA, has determined that
this proposed rule is consistent with the
Magnuson-Stevens Fishery

Conservation and Management Act and
other applicable laws.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An Environmental Impact Statement/
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis/Social
Impact Assessment was prepared for the
Program that describes the management
background, the purpose and need for
the Program, the management
alternatives, and the environmental,
social, and economic impacts (see
ADDRESSES). With this proposed rule,
NMFS is continuing to implement the
Program.

Department of Commerce Chief
Counsel for Regulations has certified to
the Small Business Administration,
under Section 605(b) of the Regulatory
Flexibility Act, that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. NMFS finds that the proposed
action is not likely to have the potential
to have a significant economic impact
on any small entities participating in
these fisheries because no small entities
will be directly regulated by this action.

Section 122(a) of the MSRA defines
the entities eligible to elect to exercise
this provision. According to the NMFS
Official Record, three individual entities
are eligible under the MSRA for these
new provisions; Yardarm Knot, Inc.,
Blue Dutch, LLC, and Trident Seafoods
Corporation. These three entities do not
qualify as small entities according to the
Small Business Administration criteria.

The Small Business Administration
has established size criteria for all major
industry sectors in the United States,
including fish harvesting and fish
processing businesses. A business
involved in fish harvesting is a small
business if it is independently owned
and operated and not dominant in its
field of operation (including its
affiliates) and if it has combined annual
receipts not in excess of $4 million for
all its affiliated operations worldwide. A
seafood processor is a small business if
it is independently owned and operated,
not dominant in its field of operation,
and employs 500 or fewer persons on a
full-time, part-time, temporary, or other
basis, at all its affiliated operations
worldwide. A business involved in both
the harvesting and processing of seafood
products is a small business if it meets
the $4 million criterion for fish
harvesting operations.

Yardarm Knot and its affiliates own
two large catcher processors, the
Highland Light and the Westward Wind.
The Highland Light primarily targets
pollock, and the Westward Wind
participates in the Bristol Bay red king

crab and Bering Sea snow crab and
Tanner crab fisheries. In addition,
Yardarm Knot operates a salmon
processing plant in Naknek that
employs up to 450 people during the
peak season. Yardarm Knot
substantially exceeds the 500 employee
threshold applicable to shore-based
processing entities.

Blue Dutch operates vessels in the
crab and groundfish fisheries in the
North Pacific. Blue North Fisheries (an
affiliate of Blue Dutch) has a fleet of
seven catcher processors, ranging in size
from 124 ft to 180 ft. The fleet primarily
participates in the hook-and-line Pacific
cod fishery in the Bering Sea. Since
Blue Dutch operates no shore-based
facilities, it is not regulated by this
action as a shore-based facility. Instead
it is subject to regulation as an at-sea
operation and as a catcher vessel
operation. Catch by Blue Dutch and its
affiliates substantially exceeds the $4.0
million annual gross receipts threshold
applicable to at-sea operations and
catcher vessels.

Trident Seafoods operates 3 factory
trawlers that primarily target pollock in
the Bering Sea. Trident also owns seven
at-sea processors that produce salmon,
herring, crab, and groundfish products,
eleven catcher vessels that target
pollock and Pacific cod, and five catcher
vessels that primarily catch Bristol Bay
red king crab, Bering Sea snow crab, and
Tanner crab (C. bairdi). Trident operates
large shore-side processing plants in
Akutan, St. Paul, Kodiak, and Sand
Point, Alaska, in addition to smaller
plants in other Alaska communities.
The Akutan facility is the largest
seafood processing plant in North
America, and processes pollock, crab,
and halibut. The St. Paul plant
primarily processes crab, and the Sand
Point and Kodiak facilities process
Pacific cod, sablefish, crab, halibut,
pollock, salmon, and other groundfish.
Trident’s corporate offices are located in
Seattle, Washington, and the company
also operates fish processing facilities in
Seattle, Anacortes, and Bellingham,
Washington; Motley, Minnesota; and
Newport, Oregon. Trident substantially
exceeds the 500 employee threshold
criterion applicable to shore-based
processors.

A Regulatory Impact Review was
prepared to assess all costs and benefits
of available regulatory alternatives. The
Regulatory Impact Review describes the
potential size, distribution, and
magnitude of the economic impacts that
this action may be expected to have.
Copies of the RIR prepared for this
proposed rule are available from NMFS
(see ADDRESSES).
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Collection-of-Information

This proposed rule contains a
collection—of-information requirement
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). This requirement has been
submitted to OMB for approval. Public
reporting burden for annual application
for converted CPO QS and CPO IFQ
permit is estimated to average 30
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection—of-information.

Public comment is sought regarding
whether (1) this proposed collection—of-
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate; (2)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (3) ways to minimize the
burden of the collection—of-
information, including through the use
of automated collection techniques or
other forms of information technology.
Send comments on these or any other
aspects of the collection—of-information
to the National Marine Fisheries Service
(see ADDRESSES), and e—mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection-of-information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects in 50 CFR Part 680

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: February 11, 2008.
Samuel D. Rauch IIT
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 680 is proposed
to be amended as follows:

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

1. The authority citation for 50 CFR
part 680 is revised to read as follows:

Authority: 16 U.S.C. 1862; Pub. L. 109-
241; Pub. L 109—-479.

2.In §680.2, add the definition of
“Converted CPO QS” in alphabetical
order to read as follows:

§680.2 Definitions.

* * * * *

Converted CPO QS means CPO QS for
the BBR and BSS crab QS fisheries that
is issued to the entities defined in
§680.40(c)(5)(ii), (c)(5)(iii), or (c)(5)(iv)
based on the procedures established in
§680.40(c)(5).

3. In § 680.4, revise paragraph (b)(1)
and add paragraphs (b)(3) and (n) to
read as follows:

§680.4 Permits.

* * * * *

(b) * * *
(1) Crab QS is issued by the Regional
Administrator to persons who qualify
for an initial allocation under § 680.40
or receive QS by transfer under § 680.41.
Once issued, a crab QS permit is valid
until modified under paragraphs (b)(2)
or (b)(3) of this section, or by transfer
under § 680.41; or until the permit is
revoked, suspended, or modified
pursuant to § 679.43 of this chapter or
under 15 CFR part 904. To qualify for
a crab QS permit, the applicant must be

a U.S. citizen.
* * * * *

(3) A converted CPO QS permit is
valid until the end of the crab fishing

year for which the permit is issued.
* * * * *

(n) Contents of annual application for
converted CPO QS/IFQ permit. (1)(i) A
complete application must be received
by NMFS no later than August 1 of the
crab fishing year for which a person or
crab harvesting cooperative is applying
to receive converted CPO QS and the
IFQ derived from that converted CPO
QS. If a complete application is not
received by NMFS by this date, that
person or crab harvesting cooperative
will not receive converted CPO QS and
the IFQ derived from that converted
CPO QS for that crab fishing year.

(ii) To receive converted CPO QS/IFQ
this application must be accompanied
by a timely and complete application for
crab IFQ/IPQ described at paragraph (f)
of this section or a timely and complete
application for a crab harvesting
cooperative IFQ permit described at
paragraph (m) of this section.

(2) For the application to be
considered complete, all fees required
by NMFS must be paid, and any EDR
required under § 680.6 must be
submitted to the DCA. In addition, the
applicant must include the following
information:.

(i) Entity identification. Indicate the
entity (Entity A, B, or C) described in
§680.40(c)(5)(ii) through (c)(5)(iv) for
which you are applying to receive
converted CPO QS.

(ii) Applicant information. Enter
applicant’s name and NMFS Person ID;
applicant’s permanent business mailing
address and any temporary mailing
address the applicant wishes to use; and
applicant’s business telephone number,
facsimile number, and e-mail address.

(A) For Entity A or B.

(1) Identify the amount of CVO QS in
either the BBR or BSS crab QS fishery
with a north region designation for
issuance as converted CPO QS; and

(2) Identify the amount of PQS in
either the BBR or BSS crab QS fishery
initially issued to you by NMFS with a
north region designation for issuance as
converted CPO QS.

(B) For Entity C.

(1) Identify the amount of CVO QS in
either the BBR or BSS crab QS fishery
initially issued to you by NMFS with a
north region designation for issuance as
converted CPO QS; and

(2) Identify the amount of PQS in
either the BBR or BSS crab QS fishery
with a north region designation for
issuance as converted CPO QS.

(iii) Affiliate information for Entities
A and B. (A) For Entities A and B
described in § 680.40(c)(5)(ii) and
(c)(5)(iii), indicate the permanent
business mailing address and any
temporary mailing address; business
telephone number, facsimile number,
and e-mail address of any person who
is affiliated with you based on
information provided in an annual
application for IFQ/IPQ that is approved
by the Regional Administrator for that
crab fishing year;

(B) Indicate the amount of PQS in
either the BBR or BSS crab QS fishery
initially issued to that person with a
north region designation for issuance as
converted CPO QS.

(C) Indicate the amount of CVO QS in
either the BBR or BSS crab QS fishery
with a north region designation held by
that person for issuance as converted
CPO QS.

(iv) Affiliate information for Entity C.
(A) For Entity C described in
§680.40(c)(5)(@iv), indicate the
permanent business mailing address
and any temporary mailing address;
business telephone number, facsimile
number, and e-mail address of any
person who is affiliated with you based
on information provided in an annual
application for IFQ/IPQ that is approved
by the Regional Administrator for that
crab fishing year;

(B) Indicate the amount of PQS in
either the BBR or BSS crab QS fishery
with a north region designation for
issuance as converted CPO QS.

(C) Indicate the amount of CVO QS in
either the BBR or BSS crab QS fishery
issued to that person with a north region
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designation for issuance as converted
CPO QS.

(v) Certification of applicant and
affiliates. The applicant and any
persons who are affiliated with the
applicant and named on the application
must sign and date the application
certifying that all information is true,
correct, and complete to the best of his/
her knowledge and belief. If the
application is completed by an
authorized representative, proof of
authorization must accompany the
application.

4.In §680.7, add paragraph (c)(6) to
read as follows:

§680.7 Prohibitions.

* * * * *

(C) * % *

(6) For any person who is not an
entity defined in § 680.40(c)(5)(ii),
(c)(5)(iii), or (c)(5)(iv) to:

(i) Hold converted CPO QS.

(ii) Use the CPO IFQ derived from that
converted CPO QS outside of a crab

harvesting cooperative.
* * * * *

5. In § 680.40, add paragraphs (c)(5),
(c)(6), (e)(3), and (j)(4) to read as follows:

§680.40 Quota Share (QS), Processor QS
(PQS), Individual Fishing Quota (IFQ), and
Individual Processor Quota (IPQ) issuance.

* * * * *

(C) * * *

(5) Issuance of converted CPO Q)S. (i)
For each crab fishing year, the Regional
Administrator may issue converted CPO
QS for the BBR or BSS crab QS fishery
with a north region designation to an
entity described in paragraphs (c)(5)(ii),
(c)(5)(iii), or (c)(5)(@iv) of this section if
NMFS has approved an application for
converted CPO QS/IFQ for that crab
fishing year.

(ii) Entity A is comprised only of
Yardarm Knot, Inc. (NMFS ID # 675).

(iii) Entity B is comprised only of
Blue Dutch, LLC (NMFS ID # 3163).

(iv) Entity C is comprised only of
Trident Seafoods, Inc. (NMFS ID #
8184).

(v) NMFS will issue Entity A, B, or C
described in paragraphs (c)(5)(ii)

through (c)(5)(iv) of this section one unit
of converted CPO for each unit of CVO
QS and 0.9 units of PQS indicated in an
approved application for converted CPO
QS/TFQ.

(vi) For each crab fishing year, the
Regional Administrator will not issue
CPO QS for the BBR or BSS crab QS
fishery:

(A) To Entity A described in
paragraph (c)(5)(ii) of this section that is
greater than the amount of converted
CPO QS that may be derived from the
amount of PQS units with a north region
designation initially issued by NMFS to
Yardarm Knot, Inc. (NMFS ID # 675),
and any affiliates of Yardarm Knot Inc.
as listed on an annual application for
converted CPO QS/IFQ for that crab
fishing year;

(B) To Entity B described in paragraph
(c)(5)(iii) of this section that is greater
than the amount of converted CPO QS
that may be derived from the amount of
PQS units with a north region
designation initially issued by NMFS to
Blue Dutch, LLGC, (NMFS ID # 3163)
under paragraph (e)(3) of this section
and any affiliates of Blue Dutch, LLGC, as
listed on an annual application for
annual application for converted CPO
QS/IFQ for that crab fishing year; and

(C) To Entity C described in paragraph
(c)(5)(iv) of this section that is greater
than the amount of converted CPO QS
that may be derived from the amount of
CVO QS units with a north region
designation initially issued by NMFS to
Trident Seafoods, Inc., (NMFS ID #
8184) and any affiliates of Trident
Seafoods Inc. as listed on an annual
application for converted CPO QS/IFQ
for that crab fishing year;

(vii) CPO IFQ derived from converted
CPO QS may be issued to a crab
harvesting cooperative only if the entity
described in paragraph (c)(5)(ii),
(c)(5)(iii), or (c)(5)(iv) of this section
holding the converted CPO QS is a
member of that crab harvesting
cooperative.

(6) Offloading requirements for CPO
IFQ derived from converted CPO (JS.
Any crab harvested under a CPO IFQ
permit derived from converted CPO QS

must be offloaded in the Bering Sea
subarea north of 56°20” N. lat.

* * * * *

(8) * Kk %

(3) PQS issued to Blue Dutch, LLC. (i)
Pursuant to Public Law 109-241, NMFS
issued 3,015,229 units of PQS for the
BBR crab QS fishery and 7,516,253 units
of PQS for the BSS crab QS fishery.

(ii) PQS units issued to Blue Dutch,
LLC, under paragraph (e)(3)(i) of this
section were assigned a regional
designation according to the procedures
established in paragraph (b)(2)(iv) of
this section.

(iii) PQS units issued to Blue Dutch,
LLC, under paragraph (e)(3)(i) of this
section may not be transferred to any

other person.
* * * * *

(]) * % %

(4) IPQ issued to Blue Dutch, LLC—(i)
BBR IPQ). For each crab fishing year that
the total allowable catch for BBR CR
crab is greater than 15,732,480 1b
(7,136.2 mt), NMFS will issue IPQ for
the 3,015,229 units of PQS issued to
Blue Dutch, LLC, pursuant to Public
Law 109-241.

(ii) BSS PQS. For each crab fishing
year that the total allowable catch for
BSS CR crab is greater than 21,350,640
Ib (9,684.6 mt), NMFS will issue IPQ for
the 7,516,253 units of PQS issued to
Blue Dutch, LLG, pursuant to Public
Law 109-241.

* * * * *

6. In §680.41:

a. Paragraphs (c)(1)(iv) through
(c)(1)(vi) are redesignated as paragraphs
(c)(1)(vi) through (c)(1)(viii),
respectively.

b. New paragraphs (c)(1)(iv) and
(c)(1)(v) are added.

c. Paragraph (c)(1)(i) is revised.

The additions and revision read as
follows:

§680.41 Transfer of QS, PQS, IFQ, and
IPQ.

* * * * *

Quota type Eligible person Eligibility requirements
(i) PQS not issued under § 680.40(e)(3)(i) Any person None.
(iv) Converted CPO QS N/A Converted CPO QS may not be transferred.
(v) CPO IFQ derived from Converted CPO QS | N/A CPO IFQ derived from Converted CPO may

not be transferred.

* ok Kk ok K* kK
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* * * * *

7. In § 680.42, paragraph (a)(5) is
revised, and paragraph (a)(7) is added to
read as follows:

§680.42 Limitations on use of QS, PQS,
IFQ, and IPQ.

(a)*‘k*

(5) IFQ that is used by a crab
harvesting cooperative is not subject to
the use caps in this paragraph (a) except
as provided for in paragraph (a)(7) of
this section.

(7) In a calendar year, an entity as
described in § 680.40(c)(5)(ii), (c)(5)(iii),

or (c)(5)(iv), may not use more than
1,000,000 Ib (453.6 mt) of IFQ derived
from converted CPO QS in the BBR or
BSS crab QS fisheries.

* * * * *

[FR Doc. E8-2895 Filed 2—14-08; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2008-0001]

Notice of Availability of a Risk Analysis
for the Foot-and-Mouth Disease Status
of the Republic of South Africa

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that a risk analysis has been prepared by
the Animal and Plant Health Inspection
Service concerning the foot-and-mouth
disease status of the Republic of South
Africa and the related disease risks
associated with importing animals and
animal products into the United States
from the Republic of South Africa. This
risk analysis will be used as a basis for
determining whether to relieve certain
prohibitions and restrictions on the
importation of ruminants and swine and
the fresh meat and other animal
products of ruminants and swine into
the United States from the Republic of
South Africa. We are making this risk
analysis available to the public for
review and comment.

DATES: We will consider all comments
we receive on or before April 15, 2008.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2008-0001 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0001,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your

comment refers to Docket No. APHIS—
2008-0001.

Reading Room: You may read any
comments that we receive on the risk
analysis in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Javier Vargas, Animal Scientist,
Regionalization Evaluation Services
Staff, National Center for Import and
Export, VS, APHIS, 4700 River Road
Unit 38, Riverdale, MD 20737-1231;
(301) 734-0756.

SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR part 94 (referred to
below as the regulations) govern the
importation of certain animals and
animal products into the United States
in order to prevent the introduction of
various animal diseases, including
rinderpest and foot-and-mouth disease
(FMD). These are dangerous and
destructive communicable diseases of
ruminants and swine. Section 94.1 of
the regulations lists regions of the world
that are considered free of rinderpest
and FMD. Section 94.11 lists regions of
the world considered free of rinderpest
and FMD but from which the
importation of meat and other animal
products into the United States is
subject to additional restrictions
because of those regions’ proximity to or
trading relationships with FMD-affected
regions.

In an interim rule effective November
6, 2000, and published in the Federal
Register on February 9, 2001 (66 FR
9641-9643, Docket No. 00-122-1), we
amended the regulations by removing
the Republic of South Africa from the
list of regions considered to be free of
rinderpest and FMD. We also removed
the Republic of South Africa from the
list of regions in § 94.11 that are
considered to be free of these diseases,
but are subject to certain restrictions
because of their proximity to or trading
relationships with rinderpest- or FMD-
affected regions. These actions were

necessary because FMD had been
confirmed in two provinces in the
Republic of South Africa. The effect of
the interim rule was to prohibit or
restrict the importation of ruminants
and swine and the fresh meat and other
animal products of ruminants and swine
into the United States from the Republic
of South Africa.

Although we removed the Republic of
South Africa from the list of regions
considered to be free of rinderpest and
FMD, we recognized that the Republic
of South Africa’s National Department
of Agriculture responded immediately
to the detection of the disease by
imposing restrictions on the movement
of ruminants, swine, and ruminant and
swine products from the affected areas
and by initiating measures to eradicate
the disease. We stated that we intended
to reassess the situation in the region at
a future date in accordance with Office
International des Epizooties (OIE)
standards. We solicited comments
concerning our interim rule ending
April 10, 2001; we received no
comments by that date.

In this notice, we are announcing the
availability for review and comment of
a document entitled “Evaluation of the
Foot-and-Mouth Disease Status of the
Republic of South Africa” (October
2007). This risk analysis assesses the
FMD status of the Republic of South
Africa and the related disease risks
associated with importing animals and
animal products into the United States
from the Republic of South Africa. This
risk analysis will be considered as part
of our decisionmaking process regarding
whether to relieve certain prohibitions
and restrictions on the importation of
ruminants and swine and the fresh meat
and other animal products of ruminants
and swine into the United States from
the Republic of South Africa. The
importation of live swine and certain
swine products would continue to be
restricted because the Republic of South
Africa has not been evaluated by APHIS
for African swine fever, classical swine
fever, and swine vesicular disease. We
are making the risk analysis available
for public comment for 60 days.

The risk analysis may be viewed on
the Regulations.gov Web site or in our
reading room (see ADDRESSES above for
a link to Regulations.gov and
information on the location and hours of
the reading room). You may request
paper copies of the risk analysis by



Federal Register/Vol. 73, No. 32/Friday, February 15, 2008/ Notices

8845

calling or writing to the person listed
under FOR FURTHER INFORMATION
CONTACT. Please refer to the title of the
risk analysis when requesting copies.

Authority: 7 U.S.C. 450, 77017772, 7781~
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8—2912 Filed 2—14-08; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2008-0024]

Draft Guideline: Target Animal Safety
for Veterinary Live and Inactivated
Vaccines

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: The International Cooperation
on Harmonization of Technical
Requirements for the Registration of
Veterinary Medicinal Products (VICH)
has developed a draft guideline titled
“Target Animal Safety for Veterinary
Live and Inactivated Vaccines.” This
draft guideline provides guidance for
designing and executing studies to
evaluate the safety of the final
formulation of veterinary live and
inactivated vaccines in animals.
Because the draft guideline may have an
effect on the requirements for vaccines
that are regulated by the Animal and
Plant Health Inspection Service under
the Virus-Serum-Toxin Act, we are
requesting comments on the scope of
the guideline and its provisions so that
we may include any relevant public
input on the draft in the Agency’s
comments to the VICH Steering
Committee.

DATES: We will consider all comments
that we receive on or before April 15,
2008.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2008-0024 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0024,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2008-0024.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Albert P. Morgan, Center for Veterinary
Biologics-Policy Evaluation and
Licensing, VS, APHIS, 4700 River Road
Unit 148, Riverdale, MD 20737-1231;
(301) 734—-8245.

SUPPLEMENTARY INFORMATION: The
International Cooperation on
Harmonization of Technical
Requirements for the Registration of
Veterinary Medicinal Products (VICH) is
a unique project conducted under the
auspices of the World Organization for
Animal Health that brings together the
regulatory authorities of the European
Union, Japan, and the United States and
representatives from the animal health
industry in the three regions. The
purpose of VICH is to harmonize
technical requirements for veterinary
products (both drugs and biologics).
Regulatory authorities and industry
experts from Australia and New Zealand
participate in an observer capacity. The
World Federation of the Animal Health
Industry (COMISA, the Confederation
Mondiale de L’Industrie de la Sante
Animale) provides the secretarial and
administrative support for VICH
activities.

The United States Government is
represented in VICH by the Food and
Drug Administration (FDA) and the
Animal and Plant Health Inspection
Service (APHIS). The FDA provides
expertise on veterinary drugs, while
APHIS fills a corresponding role for
veterinary biological products. As VICH
members, APHIS and FDA participate in
efforts to enhance harmonization and
have expressed their commitment to
seeking scientifically based, harmonized
technical requirements for the

development of veterinary drugs and
biological products. One of the goals of
harmonization is to identify and reduce
the differences in technical
requirements for veterinary drugs and
biologics among regulatory agencies in
different countries.

The draft guideline “Target Animal
Safety for Veterinary Live and
Inactivated Vaccines” (VICH Topic
GL44) has been made available by the
VICH Steering Committee for comments
by interested parties. The guideline is
intended to provide guidance for
designing and executing studies to
evaluate the safety of the final
formulation of veterinary live and
inactivated vaccines prior to approval
for licensing/registration. Because the
draft guideline applies to some
veterinary vaccines regulated by APHIS
under the Virus-Serum-Toxin Act—
particularly with regard to the safety of
the dose of the vaccine on the health
and welfare of the target animal—we are
requesting comments on its provisions
so that we may include any relevant
public input on the draft in the
Agency’s comments to the VICH
Steering Committee.

The draft guideline reflects current
APHIS thinking regarding designing and
executing studies to assess the safety of
the final formulation of live and
inactivated veterinary vaccines in target
animals. In accordance with the VICH
process, once a final draft of the
document has been approved, the
guideline will be recommended for
adoption by the regulatory bodies of the
European Union, Japan, and the United
States. As with all VICH documents,
each final guideline will not create or
confer any rights for or on any person
and will not operate to bind APHIS or
the public. Further, the VICH guidelines
specifically provide for the use of
alternative approaches if those
approaches satisfy applicable regulatory
requirements.

Ultimately, APHIS intends to consider
the VICH Steering Committee’s final
guideline for use by U.S. veterinary
biologics licensees, permittees, and
applicants. In addition, we may
consider using the final guideline as the
basis for proposed amendments to the
regulations in 9 CFR chapter I,
subchapter E (Viruses, Serums, Toxins,
and Analogous Products; Organisms and
Vectors). Because we anticipate that
applicable provisions of the final
versions of “Target Animal Safety for
Veterinary Live and Inactivated
Vaccines’”” may be introduced into
APHIS’ veterinary biologics regulatory
program in the future, we encourage
your comments on the draft guideline.
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The draft guideline may be viewed on
the Regulations.gov Web site or in our
reading room (see ADDRESSES above for
instructions for accessing
Regulations.gov and information on the
location and hours of the reading room).
You may request paper copies of the
draft guideline by calling or writing to
the person listed under FOR FURTHER
INFORMATION CONTACT.

Authority: 21 U.S.C. 151 et seq.

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-2913 Filed 2-14-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0018]

Oregon State University; Availability of
an Environmental Assessment and
Finding of No Significant Impact for a
Controlled Release of Genetically
Engineered Populus Species and
Hybrids

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment has
been prepared for a proposed controlled
field release of genetically engineered
(transgenic) clones of Populus species
and hybrids. The purpose of this
controlled field release is to examine the
effects of the genetic constructs on the
intended traits of reproductive sterility,
reduced stature, reduced light response,
and modified lignin content. After
assessing the application, reviewing
pertinent scientific information, and
considering public comments, we have
concluded that this field release will not
present a plant pest risk, nor will it have
a significant impact on the quality of the
human environment. Based on the
environmental analysis that there are no
significant impacts associated with this
controlled field release, the Animal and
Plant Health Inspection Service has
determined that a finding of no
significant impact is appropriate and
therefore an environmental impact
statement need not be prepared for this
field release.

EFFECTIVE DATE: February 15, 2008.
ADDRESSES: You may read the
environmental assessment (EA), finding
of no significant impact (FONSI) and

decision notice, and our response to the
comments we received on the EA in our
reading room, which is located in room
1141 of the USDA South Building, 14th
Street and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming. The EA, FONSI and decision
notice, and our response to public
comments are also available on the
Internet at http://www.aphis.usda.gov/
brs/aphisdocs/06_25001r_ea.pdf.

FOR FURTHER INFORMATION CONTACT:
Biotechnology Regulatory Services,
APHIS, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 734—
7324. To obtain copies of the
environmental assessment, contact Ms.
Cynthia Eck, Document Control Officer,
at (301) 734—-0667; e-mail:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘“‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced. The
regulations set forth the permit
application requirements and the
notification procedures for the
importation, interstate movement, or
release in the environment of a
regulated article.

On September 7, 2006, the Animal
and Plant Health Inspection Service
(APHIS) received a permit application
(APHIS No. 06—-250—01r) from Oregon
State University, in Corvallis, OR, for a
controlled field release of genetically
engineered Populus alba and Populus
hybrids. A previous environmental
assessment (EA) was prepared for a
subset of trees in this release under
Permit 95-031—-01R. Under that permit,
trees engineered with sterility
constructs were allowed to flower. Since
the researcher intends to add more trees
to the permit and allow these additional
trees to flower, this new EA has been
prepared which updates the previous
EA.

Permit application 06—-250—01r
describes 95 genetic constructs that can
be categorized into reproductive sterility
genes, genes affecting stature or light
response, genes aimed to modify tree
chemistry, and activation tagging
mutants aimed at the development of
“experimental domesticates.” These
DNA sequences were introduced into
Populus plants using disarmed
Agrobacterium tumefaciens and also
contain regulatory sequences from the
plant pests cauliflower mosaic virus,
tobacco mosaic virus, Aspergillus
nidulans, and Agrobacterium
tumefaciens. The subject Populus plants
are considered regulated articles under
the regulations in 7 CFR part 340
because they were created using donor
sequences from plant pests.

On July 18, 2007, APHIS published a
notice ! in the Federal Register (72 FR
39378-39379, Docket No. APHIS-2007—
0018) announcing the availability of an
EA for controlled release of genetically
engineered Populus species and
hybrids. During the 30-day comment
period, which ended on August 17,
2007, APHIS received five comments.
Comments opposing the granting of the
permit were submitted by two
individuals and a public interest group.
Comments supporting the granting of
the permit were submitted by the permit
applicant and a limited liability
company. APHIS has addressed the
issues raised during the comment
period and has provided responses as an
attachment to the finding of no
significant impact (FONSI).

Pursuant to the regulations in 7 CFR
part 340 promulgated under the Plant
Protection Act, APHIS has determined
that this field release will not pose a risk
of introducing or disseminating a plant
pest. Additionally, based upon analysis
described in the EA, APHIS has
determined that the action proposed in
Alternative C of the EA, to issue the
permit with supplemental permit
conditions, will not have a significant
impact on the quality of the human
environment. You may read the FONSI
and decision notice on the Internet or in
the APHIS reading room (see ADDRESSES
above). Copies may also be obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT.

The EA and FONSI were prepared in
accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for

1To view the notice, the EA, and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/main?main=DocketDetail&
d=APHIS-2007-0018.
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implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-2909 Filed 2—-14-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0023]

SemBioSys Genetics, Inc.; Availability
of an Environmental Assessment and
Finding of No Significant Impact for a
Proposed Field Release of Genetically
Engineered Safflower

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment has
been prepared for a proposed field
release of a safflower line genetically
engineered to express, within its seeds,
human proinsulin fused to an
Arabidopsis oleosin molecule. After our
assessment of the application, review of
pertinent scientific information, and
consideration of comments provided by
the public, we have concluded that this
field release will not present a risk of
introducing or disseminating a plant
pest, nor will it have a significant
impact on the quality of the human
environment. Based on its finding of no
significant impact, the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared
for these field releases.

EFFECTIVE DATE: February 15, 2008.

ADDRESSES: You may read the
environmental assessment (EA), finding
of no significant impact (FONSI), and
any comments we received on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,

please call (202) 690-2817 before
coming. The EA, FONSI and decision
notice, and responses to comments are
available on the Internet at: http://
www.aphis.usda.gov/brs/aphisdocs/
06_363103r_ea.pdf.

FOR FURTHER INFORMATION CONTACT: Dr.
Patricia Beetham, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 734—0664. To obtain copies
of the EA, FONSI and decision notice,
and response to comments, contact Ms.
Cynthia Eck at (301) 734—0667; e-mail:
cynthia.a.eck@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘“‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced. The
regulations set forth the permit
application requirements and the
notification procedures for the
importation, interstate movement, or
release in the environment of a
regulated article.

On December 18, 2006, the Animal
and Plant Health Inspection Service
(APHIS) received a permit application
(APHIS No. 06—-363—103r) from
SemBioSys Genetics, Inc. of West
Sacramento, CA, for a field trial using a
line of transgenic safflower. Permit
application 06—-363—103r describes a
transgenic safflower (Carthamus
tinctorius) cultivar that has been
genetically engineered to express a
fusion protein consisting of oleosin from
Arabidopsis thaliana and human
proinsulin exclusively within its seeds.
Expression of this fusion protein is
controlled by the phaseolin promoter
and terminator sequences from
Phaseolus vulgaris L. (common bean).
Constructs were inserted into the
recipient organisms via a disarmed
Agrobacterium tumefaciens vector
system. The seeds from these safflower
plants will be ground up and used for
the development of proinsulin
purification technology and are not for
commercial production.

The subject safflower is considered a
regulated article under the regulations

in 7 CFR part 340 because it has been
genetically engineered utilizing a
recombinant DNA technique that uses a
vector derived from Agrobacterium
tumefaciens.

On June 22, 2007, APHIS published a
notice ! in the Federal Register (72 FR
34426-34427, Docket No. APHIS-2007—
0023) announcing the availability of an
environmental assessment (EA) for the
proposed field release. During the 30-
day comment period, APHIS received
seven comments. There was one
individual who was opposed to the use
of biotechnology in food crops in
general, but did not cite specific plant
pest risk issues associated with this EA.
Another commenter raised specific
issues regarding the EA that mirrored
the concerns of one of the five public
interest groups that also sent in
comments on the EA. In total, five
public interest groups wrote letters in
opposition to allowing the planting of
this GE safflower. APHIS has responded
to these comments in an attachment to
the finding of no significant impact
(FONSI).

Pursuant to the regulations in 7 CFR
part 340 promulgated under the Plant
Protection Act, APHIS has determined
that this field release will not pose a risk
of introducing or disseminating a plant
pest. Additionally, based upon analysis
described in the EA, APHIS has
determined that the action proposed in
Alternative B of the EA (the preferred
alternative), to issue the permit with
supplemental permit conditions, will
not have a significant impact on the
quality of the human environment.
Therefore, APHIS has determined that a
FONSI is appropriate for this proposed
action. You may read the FONSI and
decision notice on the Internet or in the
APHIS reading room (see ADDRESSES
above). Copies of the EA are also
available from the individual listed
under FOR FURTHER INFORMATION
CONTACT.

The EA and FONSI were prepared in
accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

1To view the notice, the EA, and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2007-0023.
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Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-2910 Filed 2—-14-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006—-0152]

Importation of Solid Wood Packing
Material; Record of Decision

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: This notice advises the public
of the Animal and Plant Health
Inspection Service’s record of decision
for the supplement to the Importation of
Solid Wood Packing Material Final
Environmental Impact Statement.

ADDRESSES: Copies of the record of
decision and the supplement to the final
environmental impact statement on
which the record of decision is based
are available for public inspection at
USDA, room 1141, South Building, 14th
Street and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. To be sure someone is
there to help you, please call (202) 690—
2817 before coming.

The record of decision may also be
viewed on the APHIS Web site at
http://www.aphis.usda.gov/
plant_health/ea/swpm.shtml.
Supporting and related materials,
including the final and supplemental
environmental impact statements, may
also be viewed on the Internet by
visiting http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-
2006-0152.

FOR FURTHER INFORMATION CONTACT: MTr.
David A. Bergsten, APHIS Interagency
NEPA Contact, Environmental Services,
PPD, APHIS, 4700 River Road, Unit 149,
Riverdale, MD 20737-1238; (301) 734—
6103.

SUPPLEMENTARY INFORMATION: This
notice advises the public that the
Animal and Plant Health Inspection
Service (APHIS) has prepared a record
of decision based on its supplemental
environmental impact statement (SEIS)
for the Importation of Solid Wood

Packing Material Final Environmental
Impact Statement, August 2003 (FEIS).

The SEIS and FEIS address Federal
actions described in a final rule APHIS
published in the Federal Register on
September 16, 2004 (69 FR 55719—
55733, Docket No. 02—-032-3). The final
rule amended the regulations for the
importation of unmanufactured wood
articles to adopt an international
standard entitled “Guidelines for
Regulating Wood Packaging Material in
International Trade.” The FEIS was
prepared with regard to that final rule
in compliance with the National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), and its implementing regulations.

On October 24, 2006, APHIS
published in the Federal Register (71
FR 62240, Docket No. APHIS-2006—
0152) a notice of its intent to prepare the
SEIS for the purpose of reevaluating and
refining the estimates of methyl bromide
usage associated with the alternatives
considered in the FEIS. On March 9,
2007, the Environmental Protection
Agency (EPA) published in the Federal
Register (72 FR 10749) a notice of the
availability of the draft SEIS. Comments
were accepted on the draft SEIS until
June 25, 2007.

In October 2007, APHIS published
and distributed the final SEIS, which
included discussion of the three
comments received on the draft SEIS.
On November 23, 2007, EPA published
in the Federal Register (72 FR 65732) a
notice of the availability of the final
SEIS. The NEPA implementing
regulations at 40 CFR 1506.10 require a
30-day waiting period between the time
a final EIS is published and the time an
agency makes a decision on an action
covered by the EIS. APHIS did not
receive any comments on the final SEIS
by the time this waiting period ended
on December 24, 2007.

APHIS has reviewed the final SEIS
and has concluded that it has fully
analyzed the issues covered by the draft
SEIS and the comments and suggestions
submitted by commenters. APHIS has
now prepared a record of decision on
the adopted SEIS and is making that
record available to the public.

The Record of Decision for the
Importation of Solid Wood Packing
Material Supplement to the Final
Environmental Impact Statement,
prepared pursuant to the Council on
Environmental Quality’s NEPA
implementing regulations at 40 CFR
1505.2, is set out below in its entirety.

Record of Decision for the Importation of
Solid Wood Packing Material Supplement to
the Final Environmental Impact Statement

This Record of Decision (ROD) has been
developed in compliance with the agency
decision-making requirements of NEPA. The
purpose of this ROD is to document APHIS’
decision to adopt the September 16, 2004,
final rule. Alternatives have been fully
described and evaluated in the Supplement
to the Final Environmental Impact Statement
(SEIS) and in the Final Environmental Impact
Statement (FEIS).

This ROD is intended to: (a) State the
APHIS decision, present the rationale for its
selection, and describe its implementation;
(b) identify the alternatives considered in
reaching the decision; and (c) state whether
all means to avoid or minimize
environmental harm from implementation of
the selected alternative have been adopted
(40 CFR 1505.2).

National Environmental Policy Act

On November 23, 2007, the U.S.
Environmental Protection Agency (EPA)
published in the Federal Register [72 FR
65732] a notice of availability of the final
supplement to the environmental impact
statement titled “Importation of Solid Wood
Packing Material.”” The FEIS considered the
environmental impacts from importation of
wood packaging materials that could result
from our adoption of the proposed rule. The
SEIS reevaluates and refines the estimates of
methyl bromide usage associated with the
alternatives considered in the FEIS.

Pursuant to the implementing regulations
for NEPA in cases requiring an EIS, APHIS
must prepare a record of decision to express
the agency determination from review of the
EIS documentation. The NEPA implementing
regulations require that a record of decision
state what decision is being made; identify
alternatives considered in the environmental
impact statement process; specify the
environmentally preferred alternative;
discuss preferences based on relevant
factors—economic and technical
considerations, as well as national policy
considerations, where applicable; and state
how all of the factors discussed entered into
the decision. In addition, the record of
decision must indicate whether the ultimate
decision has been designed to avoid or
minimize environmental harm and, if not,
why not.

The Decision

This decision described in the ROD
addresses impacts from the final rule
published by APHIS in the Federal Register
on September 16, 2004 (69 FR 55719-55733,
Docket No. 02—-032-3). After a thorough
reevaluation and refinement of the estimates
of methyl bromide usage associated with the
alternatives considered in the FEIS and in the
SEIS, APHIS has decided to continue to
enforce the 2004 regulations that establish
requirements stipulated in the International
Plant Protection Convention (IPPC)
guidelines for importation of wood packaging
material into the United States from other
countries. This includes specific treatment
requirements for either heat treatment or
fumigation with methyl bromide of the wood
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packaging material. The quantitative range
determined in the SEIS (822-2,351 MT) for
the refined methyl bromide estimate is
narrower than the range determined in the
FEIS (384—4,630 MT), but that range is
encompassed within the broader range
presented in the FEIS. The limited changes
in methyl bromide usage projected in the
SEIS do not justify changes to the previous
findings in the Record of Decision for the
FEIS.

Alternatives Considered in the Impact
Statement Process

The SEIS considers the same range of
alternatives as the FEIS, but focuses on the
potential impacts from treatments with
methyl bromide. The range of alternatives
includes (1) No action, essentially
maintaining the exemption from treatment
requirements for importation of wood
packaging material from foreign countries
except as regulated under the September 18,
1998, interim rule that required treatment of
wood packaging material from China (China
interim rule, 63 FR 50099-50111, Docket No.
98—-087-1), (2) extension to all countries of
the treatments in the China interim rule, (3)
adoption of the IPPC Guidelines, (4)
establishment of a comprehensive risk
reduction program, and (5) use of substitute
(non-solid wood) packaging material only.

Environmentally Preferable Alternative

The environmentally preferable alternative
would be to prohibit importation of wood
packaging material, which would virtually
eliminate all associated pest risks, as well as
the need for quarantine treatments. This
regulatory approach (alternative 5 above)
would require all commodities that are to be
imported to the United States to be
transported with only substitute packaging
material. Restriction to only substitute
packaging materials is, however, more trade-
restrictive than necessary to achieve an
adequate level of phytosanitary protection.
For the foreseeable future, switching to
substitute packaging materials would be
costly or technically infeasible for many
exporters, especially in developing countries.
In addition, depending upon the type of
substitute packing material, the
environmental impacts from the
manufacturing process for substitute packing
material may increase overall impacts and
other associated risks that are not major
concerns with the present regulations.

Preferences Among Alternatives

The preference among the alternatives for
the final rule was and remains to adopt the
IPPC Guidelines (alternative 3 above). The
preference for this alternative is based
principally on the determination that it meets
the Agency’s obligations under the Plant
Protection Act (7 U.S.C. 7701 et seq.) (PPA),
and other legislation such as NEPA and the
Clean Air Act.

The no action alternative (alternative 1
above) was rejected because, if left
unchecked, pests introduced by imported
wood packaging material have the potential
to cause significant economic damage to the
agricultural and forest resources of the
United States.

The alternative of extending the China
interim rule to all wood packaging material
worldwide (alternative 2 above) would not
ensure long-term exclusion of some wood
pests of quarantine concern, such as certain
deep wood-borers, fungi, rots, and wilts.
Additionally, adoption of the China interim
rule requirements would result in the greatest
additional use of methyl bromide of all the
alternatives.

The preferred alternative (alternative 3
above), adoption of the IPPC treatment
standards for all importing countries,
addresses the pest threats already covered by
the China interim rule for beetle families
such as Cerambycidae. In addition, it protects
against nine other families of wood boring
pests.

The comprehensive risk reduction program
(alternative 4 above) would consist of an
array of mitigation methods (e.g., inspection,
various heat treatments, various fumigants
and other chemical treatments, irradiation,
etc.) more extensive than that contained in
either the China Interim Rule or the IPPC
Guidelines. Many of the methods are in
various phases of research and development
and, therefore, do not provide an adequate
basis for any final decisions about program
implementation.

Mandating the use of substitute packing
material (alternative 5 above) requires use of
materials that likely cost more than wood
packaging material that is either heat treated
or fumigated with methyl bromide. The
availability of these substitute packing
materials is also an issue of concern for
exporters in some developing countries.

Please see the FEIS and SEIS for a full
discussion of the reasons why adopting the
IPPC standard was considered the preferred
alternative.

Factors in the Decision

APHIS’ mission is guided by the PPA,
under which the detection, control,
eradication, suppression, prevention, and
retardation of the spread of plant pests or
noxious weeds have been determined by
Congress to be necessary and appropriate for
the protection of the agriculture,
environment, and economy of the United
States. The PPA also has been designed to
facilitate exports, imports, and interstate
commerce in agricultural products and other
commodities. In order to achieve these
objectives, use of pesticides, including
methyl bromide, has often been prescribed.

Methyl bromide is an ozone depleting
substance that is strictly regulated under the
Montreal Protocol and the Clean Air Act.
While the goal of these authorities and
agreements is to limit and ultimately phase
out all ozone depleting substances, certain
exemptions and exclusions are recognized,
including an exemption for methyl bromide
use for plant quarantine and preshipment
purposes, including those purposes provided
for in the final wood packaging material rule.
The exemption is not unconditional,
however. The United States, like other
signatories to the Montreal Protocol, must
review its national plant health regulations
with a view to removing the requirement for
the use of methyl bromide for quarantine and
preshipment applications where technically
and economically feasible alternatives exist.

This rule authorizes the use of heat
treatment and methyl bromide fumigation to
treat wood packaging material from other
countries in order to meet the mandates of
the PPA. In addition, the agency is working
to promote environmental quality with
ongoing work to identify and add to our
regulations valid technically and
economically feasible alternatives to methyl
bromide.

Avoid or Minimize Environmental Harm

The environment can be harmed by the use
of methyl bromide which can delay the
recovery of the stratospheric ozone layer.
However, any lack of quarantine application
of methyl bromide or heat treatment to wood
packaging material poses potential adverse
effects to agriculture and forested ecosystems
among environmental components that could
be devastating. Adequate enforcement of
effective quarantine measures is required to
protect the environment. By ensuring that
quarantine use of methyl bromide remains
limited, the Agency strikes a proper balance
in its efforts to minimize environmental
harm. APHIS is committed to monitoring
these efforts through the NEPA process, and
otherwise. Furthermore, where appropriate,
measures such as gas recapture technology
are encouraged by APHIS to minimize
methyl bromide emissions and preclude
harm to environmental quality. The prudent
use of heat treatment and substitute
packaging material by developed countries is
expected to promote this regulatory approach
in developing countries as their trade
opportunities expand.

Other

Methyl bromide used in quarantine
applications prescribed by the United States
contributes just a small fraction of the total
anthropogenic bromine released into the
atmosphere. Nevertheless, the Montreal
Protocol is action-forcing in the sense that
signatories must review their national plant
health regulations with a view to finding
alternatives to exempted uses of methyl
bromide. The EPA has also cautioned that,
regardless of the incremental contribution, it
is important to recognize that any additional
methyl bromide releases delay recovery of
the stratospheric ozone layer.

A considerable amount of research and
development of methyl bromide alternatives
has been conducted within the USDA and
continues today. Under the Clean Air Act,
EPA has also established a program to
identify alternatives to ozone depleting
substances, including methyl bromide, but
EPA’s listing of an acceptable alternative
does not always adequately address its
suitability for a particular use. We must not
put agriculture and ecosystems at risk based
upon unproven technology.

APHIS is firmly committed to the
objectives of the Montreal Protocol to reduce
and ultimately eliminate reliance on methyl
bromide for quarantine uses, consistent with
its responsibilities to safeguard this country’s
agriculture and ecosystems. Achieving the
objectives of both reducing (and ultimately
eliminating) methyl bromide emissions as
well as safeguarding agriculture and
ecosystems in the most expeditious, cost-
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effective way possible, requires close
coordination within the Federal Government
of research, development, and testing efforts.
APHIS is determined to cooperate actively
with the Agricultural Research Service, EPA,
the Office of Management and Budget, and
others involved in this effort to find effective
alternatives to methyl bromide quarantine
uses.

The most recent effort by APHIS to reduce
quarantine use of methyl bromide is through
cooperative work with the IPPC on a draft
International Standard for Phytosanitary
Measures (ISPM). This ISPM titled
“Developing a Strategy to Reduce or Replace
the Use of Methyl Bromide for Phytosanitary
Purposes” has been under review since June
2007 by contracting parties to the IPPC.

In a notice summarizing EPA comments on
recent environmental impact statements and
proposed regulations that was published in
the Federal Register on July 20, 2007 (72 FR
39807-39808), EPA expressed a lack of
objections to the draft SEIS and APHIS’
adoption of the IPPC Guidelines.

The record of decision has been prepared
in accordance with: (1) NEPA, (2) regulations
of the Council on Environmental Quality for
implementing the procedural provisions of
NEPA (40 CFR parts 1500-1508), (3) USDA
regulations implementing NEPA (7 CFR part
1), and (4) APHIS’ NEPA Implementing
Procedures (7 CFR part 372).

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-2908 Filed 2-14-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0029]

Planet Biotechnology, Inc.; Availability
of an Environmental Assessment and
Finding of No Significant Impact for a
Field Release To Produce Antibodies
in Genetically Engineered Nicotiana
Hybrids

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that we have prepared an environmental
assessment for a proposed field release
involving a Nicotiana hybrid line that
has been genetically engineered to
produce an antimicrobial antibody that
binds to a bacterium (Streptococcus
mutans) associated with tooth decay in
humans. The purpose of this field
release is to generate plant biomass from
which the antibody will be extracted
after harvest. The environmental
assessment provides a basis for our

conclusion that this field release will
not present a risk of introducing or
disseminating a plant pest and will not
have a significant impact on the quality
of the human environment. Based on its
finding of no significant impact, the
Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared for this field release.

EFFECTIVE DATE: February 15, 2008.

ADDRESSES: You may read the
environmental assessment (EA), the
finding of no significant impact
(FONSI), and the comments we received
on this docket in our reading room. The
reading room is located in Room 1141
of the USDA South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming. The EA, FONSI and decision
notice, and responses to comments are
available on the Internet at: http://
www.aphis.usda.gov/brs/aphisdocs/
05_35403r_ea.pdf.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Margaret Jones, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 734—4880. To obtain copies
of the EA, FONSI and decision notice,
and responses to comments, contact Ms.
Cynthia Eck at (301) 734—0667; e-mail:
cynthia.a.eck@aphis.usda.gov.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘“‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced. The
regulations set forth the permit
application requirements and the
notification procedures for the
importation, interstate movement, or
release in the environment of a
regulated article.

On December 21, 2005, the Animal
and Plant Health Inspection Service
(APHIS) received a permit application
(APHIS No. 05-354—03r) from Planet
Biotechnology, Inc., of Hayward, CA, for
a field trial using a transgenic Nicotiana
hybrid. Permit application 05-354—-03r
describes a Nicotiana hybrid line
(Nicotiana tabacum X Nicotiana
glauca), designated as 06PBCarHG1,
that produces a chimeric antimicrobial
antibody (trade name CaroRx™) that
binds to the bacterium (Streptococcus
mutans) associated with tooth decay in
humans. Expression of the gene
sequence is controlled by the
cauliflower mosaic virus (CaMV)
promoter and terminated by NOS from
Agrobacterium tumefaciens and utilizes
the selectable marker NPTII from
Escherichia coli. Constructs were
inserted into the recipient organisms via
a disarmed Agrobacterium tumefaciens
vector system. The antibodies generated
from this planting will be extracted after
harvest.

The subject Nicotiana hybrid is
considered a regulated article under the
regulations in 7 CFR part 340 because it
has been genetically engineered using
genetic sequences from plant pathogens.

On June 13, 2007, APHIS published a
notice ! in the Federal Register (72 FR
32607-32608, Docket No. APHIS-2007—
0029) announcing the availability of an
environmental assessment (EA) for the
proposed release of a transgenic
Nicotiana hybrid line. During the 30-
day comment period, APHIS received
six comments. All six comments were
opposed to APHIS’ issuance of this
permit and genetically engineered crops
in general, but only one raised specific
issues regarding the EA. APHIS has
provided responses to these comments
as an attachment to the finding of no
significant impact (FONSI).

Pursuant to the regulations
promulgated under the Plant Protection
Act, APHIS has determined that this
field release will not pose a risk of
introducing or disseminating a plant
pest. Additionally, based upon analysis
described in the EA, APHIS has
determined that the action proposed in
Alternative B of the EA (the preferred
alternative), to issue the permit with
supplemental permit conditions, will
not have a significant impact on the
quality of the human environment.
Therefore, APHIS has determined that a
FONSI is appropriate for this proposed
action. You may read the FONSI and
Decision Notice on the Internet or in the

1To view the notice, the EA, and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2007-0029.
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APHIS reading room (see ADDRESSES
above). Copies may also be obtained
from the person listed under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

The EA and FONSI were prepared in
accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 11th day of
February 2008.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-2911 Filed 2-14-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Correction of the December 3, 2007,
Federal Register Notice Announcing
Opportunities for Designation in
Georgia, Cedar Rapids (lA), and the
Montana Areas, and Request for
Comments on the Official Agencies
Serving These Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice correction.

SUMMARY: On December 3, 2007, GIPSA
published a notice in the Federal
Register announcing that the
designations of the following official
agencies will end on June 30, 2008:
Georgia Department of Agriculture
(Georgia); Mid-Iowa Grain Inspection,
Inc. (Mid-Iowa); and Montana
Department of Agriculture (Montana).
We asked persons interested in
providing official services in the areas
served by these agencies to submit an
application for designation. The date
that the applications and comments
were due was incorrectly listed as
January 2, 2009, instead of January 2,
2008. This notice provides interested
persons a period of time to submit an
application for designation or to
comment on the official agencies named
above.

EFFECTIVE DATE: Applications and
comments must be received by February
25, 2008.

ADDRESSES: Karen Guagliardo, Review
Branch Chief, Compliance Division,
GIPSA, USDA, STOP 3604, Room 1647—
S, 1400 Independence Avenue, SW.,
Washington, DC 20250-3604. Fax: (202)
690-2755, E-mail:
Karen.W.Guagliardo@usda.gov.

FOR FURTHER INFORMATION CONTACT:
Karen Guagliardo at 202-720-7312, e-
mail Karen.W.Guagliardo@usda.gov.
SUPPLEMENTARY INFORMATION: GIPSA is
publishing this notice to correct an error
concerning the date to submit
applications for designation or to
comment on the current official
agencies serving the Georgia, Cedar
Rapids (IA), and Montana areas.

Correction

In the Federal Register issue of
Monday, December 3, 2007, beginning
on page 67885 (72 FR 67885) in make
the following correction:

1. On page 67885, in the second
column, delete the date January 2, 2009,
and insert the date February 25, 2008.
This action corrects the date, and allows
an additional period for late
applications and comments.

Authority: 7 U.S.C. 71-87k.

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E8—2949 Filed 2—-14—08; 8:45 am]|
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity To Comment on the
Applicants for Maryland, New Jersey,
and New York

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice and request for
comments.

SUMMARY: GIPSA requests comments on
the applicants for designation to provide
official services in Maryland, New
Jersey, and New York.

e Maryland Department of
Agriculture (Maryland) applied for
Maryland.

e D.R. Schaal Agency, Inc. (Schaal)
applied for New Jersey and New York.

e Kankakee Grain Inspection, Inc.
(Kankakee) applied for Maryland, New
Jersey, and New York.

e Mid-Iowa Grain Inspection, Inc.
(Mid-Iowa) applied for Maryland, New
Jersey and New York.

DATES: Comments must be postmarked
or electronically dated on or before
March 17, 2008.

ADDRESSES: We invite you to submit
comments on these applicants. You may
submit comments by any of the
following methods:

¢ Hand Delivery or Courier: Deliver to
Karen Guagliardo, Review Branch Chief,
Compliance Division, GIPSA, USDA,
Room 1647-S, 1400 Independence
Avenue, SW., Washington, DC 20250.

e Fax: Send by facsimile transmission
to (202) 690-2755, attention: Karen
Guagliardo.

e E-mail: Send via electronic mail to
Karen.W.Guagliardo@usda.gov.

e Mail: Send hardcopy to Karen
Guagliardo, Review Branch Chief,
Compliance Division, GIPSA, USDA,
STOP 3604, 1400 Independence
Avenue, SW., Washington, DC 20250—
3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments and reading any comments
posted online.

Read Applications and Comments: All
applications and comments will be
available for public inspection at the
office above during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Karen Guagliardo at 202-720-7312, e-
mail Karen.W.Guagliardo@usda.gov.
SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the December 5, 2007, Federal
Register (72 FR 68555), GIPSA asked
persons interested in providing official
services in Maryland, New Jersey, and
New York to submit an application for
designation.

There were four applicants for the
Maryland, New Jersey, and New York
areas open for designation: Kankakee,
Mid-Iowa, and Schaal, all currently
designated official agencies, and
Maryland, a state organization not
currently designated. Kankakee and
Mid-Iowa applied for Maryland, New
Jersey, and New York. Schaal applied
for New Jersey and New York. Maryland
applied for Maryland.

GIPSA is publishing this notice to
provide interested persons the
opportunity to present comments
concerning the applicants. Commenters
are encouraged to submit reasons and
pertinent data for support or objection
to the designation of the applicants. All
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comments must be submitted to the
Compliance Division at the above
address or at http://
www.regulations.gov. Comments and
other available information will be
considered in making a final decision.
GIPSA will publish notice of the final
decision in the Federal Register, and
GIPSA will send the applicants written
notification of the decision.

Authority: 7 U.S.C. 71-87k.

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E8—2878 Filed 2—14-08; 8:45 am]|
BILLING CODE 3410-KD-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Special Subsistence Permits and
Harvest Logs for Pacific Halibut in
Waters Off Alaska.

OMB Approval Number: 0648—0512.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 325.

Number of Respondents: 109.

Average Hours Per Response: Permit
applications, 10 minutes; harvest logs,
30 minutes; appeals, 4 hours.

Needs and Uses: The special Pacific
halibut permits and harvest logs were
created to monitor Pacific halibut
subsistence use for ceremony and
education by Alaska Native tribes.
These ceremonial and educational
permits are issued in addition to the
Pacific halibut subsistence registration
described in OMB Control No. 0648—
0460.

Affected Public: State, Local or Tribal
Government.

Frequency: Annually and on occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 12, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8-2925 Filed 2—14-08; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska Region BSAI Crab
Permits.

OMB Approval Number: 0648—0514.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 4,419.

Number of Respondents: 1,800.

Average Hours Per Response: The
individual fishing quota or processor
quota permit application and
applications to become an Eligible Crab
Community Organization: 2 hours, 30
minutes; registered crab receiver permit
applications and fee submission forms,
30 minutes; hired master applications
and federal crab vessel permit
applications, 21 minutes; application for
eligibility to receive crab shares by
transfer and applications to transfer
shares, 2 hours; Right of First Refusal
contracts, 40 hours; Right of First
Refusal waivers, 30 minutes; appeals of
denied permits, 4 hours.

Needs and Uses: The National Marine
Fisheries Service (NMFS) manages the
crab fisheries in the waters off the coast
of Alaska under the Fishery
Management Plan for Bering Sea and
Aleutian Islands (BSAI) Crab. The Crab
Rationalization Program (Program)
allocates Bering Sea and Aleutian
Islands crab resources among harvesters,
processors, and coastal communities.
This collection-of-information addresses
the permits, transfers, and cost recovery
procedures for the Program.

Affected Public: Not-for-profit
institutions; business or other for-profit
organizations; State, Local or Tribal
Government.

Frequency: Annually.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 12, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8—2926 Filed 2—14—08; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska Region Bering Sea and
Aleutian Islands Crab Arbitration.

OMB Approval Number: 0648—0516.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 743.

Number of Respondents: 49.

Average Hours Per Response: Market
report and non-binding price formula
report, 40 hours; annual arbitration
organization report, 4 hours; arbitration
organization miscellaneous reporting, 1
hour; establish price for arbitration
negotiations, 45 minutes.

Needs and Uses: The National Marine
Fisheries Service (NMFS) manages the
crab fisheries in the waters off the coast
of Alaska under the Fishery
Management Plan for Bering Sea and
Aleutian Islands Crab (FMP). The Crab
Rationalization Program allocates Bering
Sea and Aleutian Islands crab resources
among harvesters, processors, and
coastal communities. This collection-of-
information addresses the Crab
Rationalization Arbitration System.
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Affected Public: Business or other for-
profit organizations.

Frequency: Annually and on occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 12, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8—2927 Filed 2—14—08; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: NMFS Alaska Region Bering Sea
and Aleutian Islands Crab Economic
Data Reports.

OMB Approval Number: 0648—0518.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 1,478.

Number of Respondents: 131.

Average Hours Per Response: Annual
catcher vessel report: 7 hours, 30
minutes; annual catcher/process report:
12 hours, 30 minutes; Annual stationary
floating crab processor and shoreside
processor reports, 10 hours; verification
of data, 2 hours.

Needs and Uses: The National Marine
Fisheries Service (NMFS) manages the
crab fisheries in the waters off the coast
of Alaska under the Fishery
Management Plan for Bering Sea and
Aleutian Islands Crab (FMP). The Crab
Rationalization Program (CR Program)
allocates Bering Sea and Aleutian
Islands crab resources among harvesters,

processors, and coastal communities.
This collection-of-information addresses
the CR Program’s mandatory economic
data collection reports (EDRs). The EDR
data is used to assess the efficacy of the
CR Program.

Affected Public: Not-for-profit
institutions; State, Local or Tribal
Government.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 12, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8-2928 Filed 2-14-08; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XF66

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene its Law Enforcement Advisory
Panel (LEAP).

DATES: The meeting will be held on
Tuesday, March 11, 2008, from 1 pm to
5 pm.

ADDRESSES: The meeting will be held at
the Hilton, 5400 Seawall Blvd.,
Galveston, TX 77551; telephone: (877)
425-4753.

Council address: Gulf of Mexico
Fishery Management Council, 2203
North Lois Avenue, Suite 1100, Tampa,
FL 33607.

FOR FURTHER INFORMATION CONTACT: Dr.
Richard Leard, Deputy Executive

Director, Gulf of Mexico Fishery
Management Council; telephone: (813)
348-1630.

SUPPLEMENTARY INFORMATION: The
Council will convene the LEAP to
review a generic amendment that would
potentially allow offshore aquaculture
in the Gulf of Mexico. The LEAP will
also review Amendment 30B to the Reef
Fish Fishery FMP that may establish
additional restrictions on harvest of gag
to maintain the rebuilding plan for this
overfished stock and relax restriction on
red grouper based on favorable analyses
from the last stock assessment.
Furthermore, the LEAP will review
Draft Amendment 29 to the Reef Fish
FMP that could establish a grouper/
tilefish limited access privilege program
(LAPP) or individual fishing quota (IFQ)
program. Finally, the LEAP will receive
a presentation on the potential for new
marine protected areas (MPAs), and
review a draft offshore aquaculture bill.

The LEAP consists of principal law
enforcement officers in each of the Gulf
States, as well as the NMFS, U.S. Fish
and Wildlife Service (FWS), the U.S.
Coast Guard, and the NOAA General
Counsel. A copy of the agenda and
related materials can be obtained by
calling the Council office at (813) 348—
1630.

Although other non-emergency issues
not on the agendas may come before the
LEAP for discussion, in accordance with
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), those issues
may not be the subject of formal action
during this meeting. Actions of the
LEAP will be restricted to those issues
specifically identified in the agendas
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Act, provided the
public has been notified of the Council’s
intent to take action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Tina
Trezza at the Council (see ADDRESSES) 5
working days prior to the meeting.

Dated: February 12, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-2886 Filed 2—-14-08; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648—-XF63

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting of the
North Pacific Fishery Management
Council Pacific Northwest Crab Industry
Advisory Committee (PNCIAC)

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XF64

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The North Pacific Fishery
Management Council’s (Council) Crab
Committee will meet.

DATES: The meeting will be held on
February 28, 2008, from 9 a.m. to 1 p.m.

ADDRESSES: The meeting will be held at
the Leif Erikson Hall, 2247 NW 57th
Street, Seattle, WA.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT:
Diana Stram, North Pacific Fishery
Management Council; telephone: (907)
271-2809.

SUPPLEMENTARY INFORMATION: The
PNCIAC will review the Bering Sea
Aleutian Island king and Tanner Crab
fisheries proposals to be acted upon at
the March 3-9, 2008, Alaska Board of
Fisheries meeting in Anchorage, AK;
informational update and discussion of
the NPFMC motion on Economic Data
Report.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Gail
Bendixen, (907) 271-2809, at least 5
working days prior to the meeting date.

Dated: February 12, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—2876 Filed 2—-14-08; 8:45 am]|
BILLING CODE 3510-22-S

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold a joint meeting of its Limited
Access Privilege (LAP) Program
Workgroup and Committee, LAP
Program Committee, a joint meeting of
its Executive Committee and Finance
Committee, Snapper Grouper
Committee, Law Enforcement Advisory
Panel, a joint meeting of its Habitat
Committee and Ecosystem-Based
Management Committee, Spiny Lobster
Committee, Shrimp Committee,
Allocation Committee, Standard
Operations, Policy and Procedures
(SOPPs) Committee, Scientific and
Statistical Committee (SSC) Selection
Committee, and a meeting of the full
Council. In addition, the Council will
also hold a public comment period on
Amendment 15B to the Snapper
Grouper Fishery Management Plan
(FMP). Redstone Consulting Group will
provide a presentation on Limited
Access Privilege Programs.

DATES: The meetings will be held March
3-7, 2008. See SUPPLEMENTARY
INFORMATION for specific dates and
times.

ADDRESSES: The meetings will be held at
the Jekyll Island Club Hotel, 371
Riverview Drive, Jekyll Island, GA,
31527; telephone: (1-800) 5359547 or
(912) 635-2600, fax: (912) 635—-2818.
Copies of documents are available from
Kim Iverson, Public Information Officer,
South Atlantic Fishery Management
Council, 4055 Faber Place Drive, Suite
201, North Charleston, SC 29405.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer;
telephone: (843) 571-4366 or toll free at
(866) SAFMC-10; fax: (843) 769—4520;
email: kim.iverson@safmc.net.

SUPPLEMENTARY INFORMATION:
Meeting Dates

1. Joint LAP Program Workgroup and
Committee Meeting: March 3, 2008, 1
p.m. until 6 p.m.

The LAP Program Workgroup will
provide a presentation to the LAP

Program Committee on its final report
and recommendations regarding a
Limited Access Privilege Program for
the commercial snapper grouper fishery
in the Council’s area of jurisdiction.

2. Redstone Consulting Group
Presentation on LAP Programs: March 3,
2008, 6:30 p.m. until 7:30 p.m.

The Redstone Consulting Group will
provide a presentation on Limited
Access Privilege Programs.

3. LAP Program Committee Meeting:
March 4, 2008, 8 a.m. until 12 noon

The LAP Program Committee will
discuss LAP Programs, possible actions,
timing issues, and provide directions to
staff.

4. Joint Executive and Finance
Committees Meeting: March 4, 2008,
1:30 p.m. until 2:30 p.m.

The Executive and Finance
Committees will meet to review the
final Calendar Year (CY) Council
budget, the CY 2008-2010 FMP/
Amendment/Framework timelines and
modify as appropriate. The Committees
will also receive a report on the
President’s Fiscal Year 2009 budget and
review and develop comments on H.R.
Bill 4087 introduced by Congressman
Jones from North Carolina.

5. Snapper Grouper Committee Meeting:
March 4, 2008, 2:30 p.m. until 6:30 p.m.
and March 5, 2008, 8 a.m. until 12
noon.

The Snapper Grouper Committee will
review public hearing comments on
Amendment 15B to the Snapper
Grouper FMP and modify the
amendment as necessary. The
Committee will then approve a
recommendation that the Council
submit Amendment 15B to the Secretary
of Commerce for review and approval.
Amendment 15B includes actions to
modify current recreational sale
allowances, define allocations for snowy
grouper and red porgy, implement a
plan to monitor and assess bycatch,
implement measures to minimize the
impacts of incidental take on sea turtles
and small tooth sawfish, modify
commercial permit renewal and
transferability requirements, and update
management reference points for golden
tilefish.

The Snapper Grouper Committee will
also review Amendment 16 to the
Snapper Grouper FMP, modify as
appropriate, and approve the
amendment for public hearings.
Amendment 16 includes measures to
end overfishing for gag grouper and
vermilion snapper. The Committee will
also review and discuss public scoping
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comments on Amendment 17 and
provide directions to staff on options to
be developed. Amendment 17 includes
measures to respond to stock
assessments for red snapper, greater
amberjack, and mutton snapper, specify
Annual Catch Limits for species in the
snapper grouper fishery management
unit currently undergoing overfishing,
specify Accountability Measures as
appropriate, extend the management
unit through the Mid-Atlantic Council’s
area of jurisdiction, and other items.
The Committee will also receive a report
on a pre-closure survey of proposed
Marine Protected Areas, and an update
on spearfishing issues at Gray’s Reef
National Marine Sanctuary.

6. Law Enforcement Advisory Panel
Meeting: March 4, 2008, 1 p.m. until 6
p.m. (Concurrent Sessions)

The Law Enforcement Advisory Panel
(AP) will meet to discuss law
enforcement’s role in the development
of a LAP Program. The AP will also
discuss and comment on the following
issues: snapper grouper amendment
issues, spiny lobster issues and a future
amendment, open water aquaculture,
circle hook enforcement, special
management areas, and the sale of
recreationally caught fish.

7. Joint Habitat and Ecosystem-based
Management Committee Meeting: March
5, 2008, 1:30 p.m. until 5:30 p.m.

The Habitat and Ecosystem-based
Management Committees will receive a
presentation on Vessel Monitoring
Systems and review input received from
the Habitat, Coral, Deepwater Shrimp
and Golden Crab Advisory Panels
regarding the Fishery Ecosystem Plan
(FEP) Comprehensive Amendment,
modify as needed, and approve the
amendment for public hearings. The
Committee will also review the FEP and
approve for public hearing. In addition,
the Committee will review and
comment on proposed critical habitat
for staghorn and elkhorn corals, review
and approve the Council’s Energy
Policy, receive a report on deepwater
coral research, and discuss habitat
issues as necessary.

8. Spiny Lobster Committee Meeting:
March 6, 2008, 8 a.m. until 10 a.m.

The Spiny Lobster Committee will
review the scoping comments on the
Generic Import Amendment to the
Spiny Lobster FMP. The amendment
addresses regulations regarding the
importation of spiny lobster. The
Committee will also review the status of
changes to lobster regulations by the
State of Florida, and plan a timeline for

an amendment to address Annual Catch
Limits for spiny lobster.

9. Shrimp Committee Meeting: March 6,
2008, 10 a.m. until 12 noon

The Shrimp Committee will review
scoping comments regarding
Amendment 7 to the Shrimp FMP and
provide directions to staff regarding
options to be included in the
amendment. Amendment 7 addresses
landings requirements currently in
place for South Atlantic endorsements
for rock shrimp permits.

10. Allocation Committee Meeting:
March 6, 2008, 1:30 p.m. until 3:30 p.m.

The Allocation Committee will review
public scoping comments and provide
direction to staff regarding options to
include in a Comprehensive Allocation
Amendment. The amendment will
address allocations between recreational
and commercial sectors and possible
allocations within those sectors.

11. SOPPs Committee Meeting: March 6,
2008, 3:30 p.m. until 4:30 p.m.

The SOPPs Committee will receive an
update on the status of Secretarial
review of the Council’s SOPPs and
develop changes as necessary.

12. SSC Selection Committee Meeting:
March 6, 2008, 4:30 p.m. until 5:30 p.m.
(Closed Session)

The SSC Selection Committee will
meet in closed session and discuss any
guidance from the National Marine
Fisheries Service (NMFS) affecting the
SSC resulting from the reauthorized
Magnuson-Stevens Act amendments.
The Committee will also review
applicants and provide
recommendations for appointments as
appropriate.

13. Personnel Committee Meeting:
March 6, 2008, 5:30 p.m. until 6:30 p.m.
(Closed Session)

The Personnel Committee will meet
in closed session to discuss personnel
issues.

14. Council Session: March 7, 2008, 8
a.m. until 12:30 p.m.

From 8 a.m. - 8:15 a.m., the Council
will call the meeting to order, adopt the
agenda, and approve the December 2007
meeting minutes.

From 8:15 a.m. - 8:45 a.m., the
Council will receive a report from the
Snapper Grouper Committee, take
public comment on Amendment 15B,
and approve Amendment 15B for
submission to the Secretary of
Commerce for review and approval. The
Council will also approve Amendment
16 for public hearings and take actions

regarding Committee recommendations
as appropriate.

Note: The Council will take final
public comment on Amendment 15B to
the Snapper Grouper Fishery
Management Plan at 8:15 a.m. on March
7, 2008.

From 8:45 a.m. - 9 a.m., the Council
will receive a report from the LAP
Program Committee and take action as
appropriate.

From 9 a.m. - 9:15 a.m., the Council
will receive a report from the Joint
Habitat and Ecosystem-Based
Management Committees. The Council
will approve the FEP and the FEP
Comprehensive Amendment for public
hearings. The Council will consider
other Committee recommendations and
take action as appropriate.

From 9:15 a.m. - 9:30 a.m., the
Council will receive a report from the
Joint Executive and Finance Committees
and take action as appropriate.

From 9:30 a.m. - 9:45 a.m., the
Council will receive a report from the
Spiny Lobster Committee take action as
appropriate.

From 9:45 a.m. - 10 a.m., the Council
will receive a report from the Shrimp
Committee and take action as
appropriate.

From 10 a.m. - 10:15 a.m., the Council
will receive a report from the Allocation
Committee and take action as
appropriate.

From 10:15 a.m. - 10:30 a.m., the
Council will receive a report from the
SOPPs Committee and take action as
appropriate.

From 10:30 a.m. - 10:45 a.m., the
Council will receive a report from the
SSC Selection Committee and take
action as appropriate.

From 10:45 - 12:30 p.m., the Council
will receive a report regarding the
Council Coordinating Committee
Meeting, receive status reports from
NOAA Fisheries’ Southeast Regional
Office, NOAA Fisheries’ Southeast
Fisheries Science Center, agency and
liaison reports, review Experimental
Fishing Permit applications as
necessary, and discuss other business
including upcoming meetings.

Documents regarding these issues are
available from the Council office (see
ADDRESSES).

Although non-emergency issues not
contained in this agenda may come
before this Council for discussion, those
issues may not be the subjects of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under section 305 (c) of the
Magnuson-Stevens Act, provided the
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public has been notified of the Council’s
intent to take final action to address the
emergency.

Except for advertised (scheduled)
public hearings and public comment,
the times and sequence specified on this
agenda are subject to change.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) by February 29, 2008.

Dated: February 12, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—2888 Filed 2—-14-08; 8:45 am]|
BILLING CODE 3510-22-S

COMMODITY FUTURES TRADING
COMMISSION

Notice; Establishment of Energy
Markets Advisory Committee

The Commodity Futures Trading
Commission has determined to establish
a new advisory committee, the Energy
Markets Advisory Committee. The
purpose of the committee is to conduct
public meetings, to submit reports and
recommendations to the Commission,
and otherwise to serve as a vehicle for
discussion and communication on
matters of concern to exchanges, firms,
end users and regulators regarding
energy markets and their regulation by
the Commission. The Energy Markets
Advisory Committee will have no
operational responsibilities. The
Commission will seek to achieve a
balanced membership by appointing
representatives of a cross section of the
groups and interests involved in or
affected by the Commission’s actions in
the energy area.

The charter of the Energy Markets
Advisory Committee will become
effective upon its filing pursuant to 5
U.S.C. App. 2 §9(c). The Commission
expects to file the charter promptly
upon completion of the 15 day notice
period specified by 41 CFR 102-3.65(b).

The Commission has determined that
establishment of the Energy Markets
Advisory Committee is in the public
interest and is necessary to enable the
Commission to carry out its
responsibilities in the most effective and
responsive manner. Since the enactment
of the Commodity Futures
Modernization Act of 2000, there have
been important new developments in
energy markets that create a need for
consideration of adjustments in current

regulatory and legislative approaches to
ensure that the Commission has the
means to protect market integrity and
competition, while preserving
opportunities for innovation and
increases in efficiency. This is
particularly true in light of evidence
that some of the newer energy markets
that have emerged since the
Modernization Act have taken on some
of the characteristics and price-
discovery functions of traditional
futures markets. Moreover, there is
every reason to expect that both the
importance of markets for managing
risks associated with the price and
availability of energy and innovation in
the structure and operation of such
markets will continue to expand, raising
new regulatory issues in the future. In
these circumstances, an advisory
committee focused on energy markets
will significantly advance the
Commission’s ability to carry out its
mission.

Interested persons may obtain
information by writing to the
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

Issued in Washington, DC on February 11,
2008, by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. E8-2953 Filed 2—14-08; 8:45 am)]
BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Strategic Environmental Research and
Development Program, Scientific
Advisory Board

AGENCY: Department of Defense.
ACTION: Notice.

SUMMARY: This Notice is published in
accordance with section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92—463). The topic of the meeting on
March 11-12, 2008 is to review new
start and continuing research and
development projects requesting
Strategic Environmental Research and
Development Program funds in excess
of $1 M. This meeting is open to the
public. Any interested person may
attend, appear before, or file statements
with the Scientific Advisory Board at
the time and in the manner permitted by
the Board.

DATES: Tuesday, March 11, 2008 from 9
a.m. to 4 p.m., Wednesday, March 12,
2008 from 9 a.m. to 3:30 p.m.

ADDRESSES: SERDP Program Office
Conference Center, 901 North Stuart
Street, Suite 804, Arlington, VA 22203.
FOR FURTHER INFORMATION CONTACT: Ms.
Sharee Malcolm, SERDP Program Office,
901 North Stuart Street, Suite 303,
Arlington, VA or by telephone at (703)
696—2119.

Dated: February 8, 2008.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 08—677 Filed 2—14—08; 8:45 am|]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Department of the Navy

Public Hearings for the Atlantic Fleet
Active Sonar Training Draft
Environmental Impact Statement/
Overseas Environmental Impact
Statement

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: Pursuant to section 102(2)(c)
of the National Environmental Policy
Act (NEPA) of 1969 and regulations
implemented by the Council on
Environmental Quality (40 CFR parts
1500 to 1508), and Presidential
Executive Order 12114, the Department
of the Navy (Navy) has prepared and
filed with the U.S. Environmental
Protection Agency a Draft
Environmental Impact Statement/
Overseas Environmental Impact
Statement (EIS/OEIS) on February 8,
2008, which evaluates the potential
environmental effects associated with
the use of mid- and high-frequency
active sonar technology and the
improved extended echo ranging (IEER)
system during Atlantic Fleet Active
Sonar Training (AFAST) activities
within and adjacent to existing Navy
Operating Areas (OPAREAs) located
along the East Coast of the United States
and in the Gulf of Mexico. Navy
OPAREAs include designated ocean
areas near fleet concentration areas (i.e.,
homeports). OPAREAs are where the
majority of routine Navy training and
research, development, test, and
evaluation (RDT&E) activities occur.
However, Navy training exercises are
not confined to the OPAREAs. Some
training exercises or portions of
exercises are conducted seaward of the
OPAREAs and a limited amount of
active sonar use is conducted in water
areas shoreward of the OPAREAs. A
Notice of Intent for this Draft EIS/OEIS
was published in the Federal Register
on 29 September 2006 (71 FR 57489).
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The Navy will conduct six public
hearings to receive oral and written
comments on the Draft EIS/OEIS.
Federal agencies, state agencies, and
local agencies and interested
individuals are invited to be present or
represented at the public hearings. This
notice announces the dates and
locations of the public hearings for this
Draft EIS/OEIS.

DATES AND ADDRESSES: An open house
session will precede the scheduled
public hearing at each of the locations
listed below and will allow individuals
to review the information presented in
the AFAST Draft EIS/OEIS. Navy
representatives will be available during
the open house sessions to clarify
information related to the AFAST Draft
EIS/OEIS. All meetings will start with
an open house session from 5 p.m. to 7
p-m. A formal presentation and public
comment period will be held from 7
p.m. to 9 p.m. Public hearings will be
held on the following dates and at the
following locations: March 4, 2008 at
the Tidewater Community College,
Advanced Technology Center,
Technology Theater, Faculty Drive,
Virginia Beach, Virginia; March 6, 2008
at Boston University, Kenmore
Classroom Building, Room 101, 565
Commonwealth Avenue, Boston,
Massachusetts; March 11, 2008 at the
Crystal Coast Civic Center, 1st Floor,
Quads 1 and 2, 3505 Arendell Street,
Morehead City, North Carolina; March
13, 2008 at the Charleston Harbor Resort
and Marina, Atlantic Ballroom, 20
Patriots Point Road, Mount Pleasant,
South Carolina; March 18, 2008 at the
Florida Community College at
Jacksonville, Nathan H. Wilson Center
for the Arts, Lakeside Conference Room,
11901 Beach Boulevard, Jacksonville,
Florida; and March 19, 2008 at the
Florida State University, Panama City
Campus, Auditorium, 4750 Collegiate
Drive, Panama City, Florida.

FOR FURTHER INFORMATION CONTACT:
Naval Facilities Engineering Command,
Atlantic, Attention, Code EV22 (Atlantic
Fleet Sonar Project Manager), 6506
Hampton Boulevard, Norfolk, Virginia
23508-1278; phone 757-322-4767 for a
recorded message; or http://
afasteis.gcsaic.com.

SUPPLEMENTARY INFORMATION: The
Proposed Action is to designate areas
where mid- and high-frequency active
sonar and the IEER system training,
maintenance, and RDT&E activities will
occur, and to conduct these activities.
AFAST training and RDT&E activities
involving active sonar and the IEER
system are collectively described as
active sonar activities in the AFAST
Draft EIS/OEIS. These active sonar

activities are not new and do not
involve significant changes in systems,
tempo, or intensity from past activities.
The purpose of the Proposed Action is
to provide active sonar training for U.S.
Navy Atlantic Fleet ship, submarine,
and aircraft crews, and to conduct
RDT&E activities to support the
requirements of the Fleet Readiness
Training Plan (FRTP) and stay proficient
in Anti-Submarine Warfare (ASW) and
Mine Warfare (MIW) skills. The FRTP is
the Navy’s training cycle that requires
naval forces to build up in preparation
for operational deployment and to
maintain a high level of proficiency and
readiness while deployed.

The FRTP requires Basic Unit Level
Training (ULT), Intermediate ULT, and
Sustainment Training. The Navy meets
these requirements during Independent
ULT, Coordinated ULT, and Strike
Group Training. At the beginning of the
cycle, basic combat skills are learned
and practiced during basic Independent
ULT activities. Basic skills are then
refined during Coordinated ULT. Strike
Group Training is integrated training
using progressively more difficult,
complex, and large-scale exercises
conducted at an increasing tempo. This
training provides the warfighter with
the skills necessary to function as part
of a coordinated fighting force in a
hostile environment with the capacity to
accomplish multiple missions.

Surface ships and submarines
participating in the training also must
conduct active sonar maintenance pier
side and during transit to the training
exercise location. The active sonar
maintenance is required to ensure that
the sonar system is operating properly
before engaging in the training exercise
or when the sonar systems are suspected
of operating at levels below optimal
performance.

Additionally, RDT&E provides the
Navy the capability of developing new
active sonar systems and ensuring their
safe and effective implementation for
the Atlantic Fleet. The RDT&E activities
analyzed in the AFAST Draft EIS/OEIS
are similar to, and coincident with,
Atlantic Fleet training events and have
not been previously evaluated in other
environmental planning documents.

The Navy’s need for training and
RDT&E is found in Title 10 of the USC,
Section 5062 (10 U.S.C. 5062). Title 10
U.S.C. 5062 requires the Navy to be
“organized, trained, and equipped
primarily for prompt and sustained
combat incident to operations at sea.”
The current and emerging training and
RDT&E activities addressed in this Draft
EIS/QEIS are conducted in fulfillment of
this legal requirement.

The Draft EIS/OEIS evaluates the
potential environmental impacts of four
alternatives. Under Alternative 1,
Designate Fixed Active Sonar Areas,
fixed active sonar areas would be
designated using an environmental
analysis to determine locations that
would minimize environmental effects
to biological resources while still
meeting operational requirements.
These areas would be available for use
year-round. Under Alternative 2,
Designate Seasonal Active Sonar Areas,
active sonar training areas would be
designated using the same
environmental analysis conducted
under Alternative 1. The areas would be
adjusted seasonally to minimize effects
to marine resources while still meeting
minimum operational requirements.
Under Alternative 3, Designate Areas of
Increased Awareness, the results of the
environmental analysis conducted for
Alternative 1 and 2 were used in
conjunction with a qualitative
environmental analysis of sensitive
habitats to identify areas of increased
awareness. Active sonar would not be
conducted within these areas of
increased awareness. The No Action
Alternative can be regarded as
continuing with the present course of
action. Under the No Action
Alternative, the Navy would continue
conducting active sonar activities
within and adjacent to existing
OPAREAs rather than designate active
sonar areas or areas of increased
awareness. The No Action Alternative is
the Navy’s Operationally Preferred
Alternative.

The Navy analyzed potential impacts
on multiple resources including, but not
limited to, the marine environment,
marine life, and socioeconomic
resources. No significant adverse
impacts are identified for any resource
area in any geographic location within
the AFAST Study Area that cannot be
mitigated, with the exception of
exposure of marine mammals and sea
turtles to underwater sound. NMFS has
received a request for Letter of
Authorization (LOA) in accordance with
the Marine Mammal Protection Act to
authorize the incidental take of marine
mammals that may result from the
implementation of the activities
analyzed in the AFAST Draft EIS/OEIS.
In addition, the AFAST Draft EIS/OEIS
will serve as the Biological Evaluation
(BE) to enter into consultation with
NMFS in accordance with Section 7 of
the Endangered Species Act (ESA) to
authorize the incidental take of
endangered or threatened marine
mammals and sea turtles that may result
from the implementation of the
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activities analyzed in the AFAST Draft
EIS/OEIS. ESA consultation is complete
once NMFS prepares a final Biological
Opinion and issues an incidental take
statement.

The AFAST Draft EIS/OEIS was
distributed to Federal, State, and local
agencies, elected officials, and other
interested individuals and organizations
on February 8, 2007. The public
comment period will end on March 31,
2008. Copies of the AFAST Draft EIS/
OEIS are available for public review at
the following libraries: Portland Public
Library, 5 Monument Square, Portland,
Maine; New London Public Library, 63
Huntington Street, New London,
Connecticut; Kirn Memorial Library,
301 East City Hall Avenue, Norfolk,
Virginia; Carteret County Public Library,
210 Turner Street, Morehead City, North
Carolina; Charleston County Public
Library, 68 Calhoun Street, Charleston,
South Carolina; Jacksonville Public
Library, 303 North Laura Street,
Jacksonville, Florida; Bay County Public
Library, 25 West Government Street,
Panama City, Florida; Corpus Christi
Public Library—Central Library, 805
Comanche, Corpus Christi, Texas;
Boston Public Library—Central Library,
700 Boylston Street, Boston,
Massachusetts; Ann Arundel County
Public Library, 1410 West Street,
Annapolis, Maryland; and Camden
County Public Library, 1410 Highway
40 East, Kingsland, Georgia.

The AFAST Draft EIS/OEIS is also
available for electronic public viewing
at http://afasteis.gcsaic.com. A paper
copy of the Executive Summary or a
single CD with the AFAST Draft EIS/
OEIS will be made available upon
written request by contacting Naval
Facilities Engineering Command,
Atlantic, Attention: Code EV22 (Atlantic
Fleet Sonar Project Manager), 6506
Hampton Boulevard, Norfolk, Virginia
23508-1278, Fax: 888—-875-6781.

Federal, State, and local agencies and
interested parties are invited to be
present or represented at the public
hearing. Written comments can also be
submitted during the open house
sessions preceding the public hearings.
Oral statements will be heard and
transcribed by a stenographer; however,
to ensure the accuracy of the record, all
statements should be submitted in
writing. All statements, both oral and
written, will become part of the public
record on the Draft EIS/OEIS and will be
responded to in the Final EIS/OEIS.
Equal weight will be given to both oral
and written statements.

In the interest of available time, and
to ensure all who wish to give an oral
statement have the opportunity to do so,
each speaker’s comments will be limited

to three (3) minutes. If a long statement
is to be presented, it should be
summarized at the public hearing with
the full text submitted either in writing
at the hearing, or mailed or faxed to
Naval Facilities Engineering Command,
Atlantic, Attention: Code EV22 (Atlantic
Fleet Sonar Project Manager), 6506
Hampton Boulevard, Norfolk, Virginia
23508-1278, Fax: 888—875—6781. In
addition, comments may be submitted
on-line at http://afasteis.gcsaic.com
during the comment period. All written
comments must be postmarked by
March 31, 2008 to ensure they become
part of the official record. All comments
will be addressed in the Final EIS/OEIS.

Dated: February 8, 2008.
T.M. Cruz,

Lieutenant, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. E8-2810 Filed 2—14—08; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before April 15,
2008.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the

need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: February 11, 2008.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Vocational and Adult
Education

Type of Review: Extension.

Title: Guide for the Development of a
State Plan under the Adult Education
and Family Literacy Act (Title II of the
Workforce Investment Act of 1998).

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 59.

Burden Hours: 2,655.

Abstract: The Adult Education and
Family Literacy Act (AEFLA), Title II of
the Workforce Investment Act of 1998
(WIA), Public Law 105-220 provides
formula funding to States to support
adult education instruction at the State
level. Section 224 of Public Law 105—
220 required States submit to the
Department their plan for how they
address the requirements of the Act,
including agreeing upon levels of
performance identified in section 212.
Congress did not enact new legislation
prior to the expiration of the law in
2003, however, they continue to extend
program appropriations for each
additional year in annual appropriation
laws, respectively. While it is unlikely
that Congress will reauthorize the
expired Workforce Investment Act of
1998 (WIA) this year, appropriations for
FY 2008 was signed into law by the
President on December 27, 2007. This
Guide will continue to, as it has since
the expiration of WIA advise States on
how to continue their Adult Education
programs. Requests for copies of the
proposed information collection request
may be accessed from http://
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edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 3591. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E8—2825 Filed 2—14-08; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Safe and Drug-Free Schools;
Overview Information; Carol M. White
Physical Education Program; Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 2008

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.215F.

DATES:

Applications Available: February 15,
2008.

Deadline for Transmittal of
Applications: March 24, 2008.

Deadline for Intergovernmental
Review: May 23, 2008.

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The Carol M.
White Physical Education Program
(PEP) provides grants to local
educational agencies (LEAs) and
community-based organizations (CBOs)
to initiate, expand, or enhance physical
education programs, including after-
school programs, for students in
kindergarten through 12th grade. Grant
recipients must implement programs
that help students make progress toward
meeting State standards.

Priorities: In accordance with 34 CFR
75.105(b)(iv), this priority is from
sections 5503 and 5504(a) of the
Elementary and Secondary Education
Act of 1965, as amended by the No
Child Left Behind Act of 2001 (ESEA),
(20 U.S.C. 7261b, 7261c).

Absolute Priority: For FY 2008, and
any subsequent year in which we make
awards from the list of unfunded

applicants from this competition, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3), we consider only
applications that meet this priority.

This priority is:

The initiation, expansion, and
improvement of physical education
programs (which may include after-
school programs) in order to make
progress toward meeting State standards
for physical education for kindergarten
through 12th grade students by (1)
providing equipment and support to
enable students to participate actively in
physical education activities; and (2)
providing funds for staff and teacher
training and education.

A physical education program funded
under this absolute priority must
provide for one or more of the
following:

(1) Fitness education and assessment
to help students understand, improve,
or maintain their physical well-being.

(2) Instruction in a variety of motor
skills and physical activities designed to
enhance the physical, mental, and social
or emotional development of every
student.

(3) Development of, and instruction
in, cognitive concepts about motor skills
and physical fitness that support a
lifelong healthy lifestyle.

(4) Opportunities to develop positive
social and cooperative skills through
physical activity participation.

(5) Instruction in healthy eating habits
and good nutrition.

(6) Opportunities for professional
development for teachers of physical
education to stay abreast of the latest
research, issues, and trends in the field
of physical education.

Competitive Preference Priority:
Within this absolute priority, we give
competitive preference to applications
that address the following priority.

This priority is from 34 CFR 75.225.
Under 34 CFR 75.105(c)(2)(i) we award
an additional 5 points to an application
that meets this priority.

This priority is:

This priority is for applications from
novice applicants.

The term novice applicant means any
applicant for a grant from the
Department of Education that—

(1) Has never received a grant or
subgrant under the program from which
it seeks funding;

(2) Has never been a member of a
group application, submitted in
accordance with 34 CFR 75.127 through
75.129, that received a grant under the
program from which it seeks funding;
and

(3) Has not had an active
discretionary grant from the Federal
Government in the five years before the

deadline date for transmittal of
applications under this competition. For
the purpose of this requirement, a grant
is active until the end of the grant’s
project or funding period, including any
extensions of those periods that extend
the grantee’s authority to obligate funds.

In the case of a group application
submitted in accordance with 34 CFR
75.127 through 75.129, to qualify as a
novice applicant all group members
must meet the requirements described.

Invitational Priority: Within this
absolute priority, we are particularly
interested in applications that address
the following invitational priority.
Under 34 CFR 75.105(c)(1) we do not
give an application that meets this
invitational priority a competitive or
absolute preference over other
applications.

This priority is:

This priority is for projects that
propose programs to address problems
identified by the applicant in a self-
assessment, using the Physical
Education and Other Physical Activity
Programs and Nutrition Services
modules of the Centers for Disease
Control and Prevention’s School Health
Index (SHI) that are appropriate for the
schools to be served by the grant.
Applicants addressing this priority in
their applications are invited to include
their SHI scores for these two modules
in their application for funding, and to
plan on completing the same Physical
Education and Other Physical Activity
Programs and Nutrition Services
modules of the SHI at the end of the
project period.

CBOs are invited to partner with a
LEA or school to complete the Physical
Education and Other Physical Activity
Programs and Nutrition Services
modules of the SHI since the self-
assessment tool is designed to assess
school-based programs and policies
related to physical activity and nutrition
services.

Information about the SHI is available
at the Centers for Disease Control and
Prevention’s Web site at http://
www.cdc.gov/healthyyouth.

Program Authority: 20 U.S.C. 7261—
7261f.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, 99, and 299. (b) The
notice of final eligibility requirement for
the Office of Safe and Drug-Free Schools
discretionary grant programs published
in the Federal Register on December 4,
2006 (71 FR 70369).

Note: The regulations in 34 CFR part 79
apply to all applicants except federally
recognized Indian tribes.
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Note: The regulations in 34 CFR part 86
apply to institutions of higher education
only.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$33,850,000.

Contingent upon the availability of
funds and the quality of applications,
we may make additional awards later in
FY 2008 and in FY 2009 from the list
of unfunded applicants from this
competition.

Estimated Range of Awards:
$100,000-$500,000.

Estimated Average Size of Awards:
$300,000.

Estimated Number of Awards: 112.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months.

III. Eligibility Information

1. Eligible Applicants: (a) LEAs,
including charter schools that are
considered LEAs under State law, and
CBOs, including faith-based
organizations provided that they meet
the applicable statutory and regulatory
requirements.

(b) The Secretary limits eligibility
under this discretionary grant
competition to LEAs or CBOs that do
not currently have an active grant under
the PEP program. For the purpose of this
eligibility requirement, a grant is
considered active until the end of the
grant’s project or funding period,
including any extensions of those
periods that extend the grantee’s
authority to obligate funds.

2. (a) Cost Sharing or Matching: In
accordance with section 5506 of the
ESEA, the Federal share of the project
costs may not exceed (a) 90 percent of
the total cost of a program for the first
year for which the program receives
assistance; and (b) 75 percent of such
cost for the second and each subsequent

ear.

(b) Supplement-Not-Supplant: This
competition involves supplement-not-
supplant funding requirements.

Funds made available under this
program must be used to supplement,
and not supplant, any other Federal,
State, or local funds available for
physical education activities in
accordance with Section 5507 of the
ESEA.

3. Other: An application for funds
under this program may provide for the
participation, in the activities funded, of
(a) students enrolled in private
nonprofit elementary schools or
secondary schools, and their parents
and teachers; or (b) home-schooled
students, and their parents and teachers.

IV. Application and Submission
Information

1. Address to Request Application
Package: You can obtain an application
package via the Internet or from the
Education Publications Center (ED
Pubs). To obtain a copy via the Internet,
use the following address: http://
www.ed.gov/programs/whitephysed/
applicant.html. To obtain a copy from
ED Pubs, write, fax, or call the
following: Education Publications
Center, P.O. Box 1398, Jessup, MD
20794-1398. Telephone, toll free: 1—
877-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), call, toll free: 1-877—
576-7734.

You can contact ED Pubs at its Web
site: http://www.ed.gov/pubs/
edpubs.html or at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this program or
competition as follows: CFDA number
84.215F.

Individuals with disabilities can
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the person or
team listed under Alternative Format in
section VIII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition.

3. Submission Dates and Times:

Applications Available: February 15,
2008.

Deadline for Transmittal of
Applications: March 24, 2008.

Applications for grants under this
program may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or in paper format by
mail or hand delivery, please refer to
section IV. 6. Other Submission
Requirements in this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in section VII in this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application

process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

Deadline for Intergovernmental
Review: May 23, 2008.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
program.

5. Funding Restrictions: Funds may
not be used for construction activities or
for extracurricular activities, such as
team sports and Reserve Officers’
Training Corps program activities.

Not more than five percent of grant
funds provided under this program to
an LEA or CBO for any fiscal year may
be used for administrative expenses.

We reference additional regulations
outlining funding restrictions in the
Applicable Regulations section in this
notice. Information about prohibited
activities and use of funds also is
included in the application package for
this competition.

6. Other Submission Requirements:
Applications for grants under this
program may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

To comply with the President’s
Management Agenda, we are
participating as a partner in the
Governmentwide Grants.gov Apply site.
The Carol M. White Physical Education
Program, 84.215F, is included in this
project. We request your participation in
Grants.gov.

If you choose to submit your
application electronically, you must use
the Governmentwide Grants.gov Apply
site at http://www.Grants.gov. Through
this site, you will be able to download
a copy of the application package,
complete it offline, and then upload and
submit your application. You may not e-
mail an electronic copy of a grant
application to us.

You may access the electronic grant
application for the Carol M. White
Physical Education Program at http://
www.Grants.gov. You must search for
the downloadable application package
for this program by the CFDA number.
Do not include the CFDA number’s
alpha suffix in your search (i.e., search
for 84.215, not 84.215F).

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
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submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are date and time stamped. Your
application must be fully uploaded and
submitted and must be date and time
stamped by the Grants.gov system no
later than 4:30 p.m., Washington, DC
time, on the application deadline date.
Except as otherwise noted in this
section, we will not consider your
application if it is date and time
stamped by the Grants.gov system later
than 4:30 p.m., Washington, DC time, on
the application deadline date. When we
retrieve your application from
Grants.gov, we will notify you if we are
rejecting your application because it
was date and time stamped by the
Grants.gov system after 4:30 p.m.,
Washington, DC time, on the
application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors,
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the submission
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this program to
ensure that you submit your application
in a timely manner to the Grants.gov
system. You can also find the Education
Submission Procedures pertaining to
Grants.gov at http://e-Grants.ed.gov/
help/Grantsgov
SubmissionProcedures.pdf.

e To submit your application via
Grants.gov, you must complete all steps
in the Grants.gov registration process
(see http://www.grants.gov/applicants/
get_registered.jsp). These steps include
(1) registering your organization, a
multi-part process that includes
registration with the Central Contractor
Registry (CCR); (2) registering yourself
as an Authorized Organization
Representative (AOR); and (3) getting
authorized as an AOR by your
organization. Details on these steps are
outlined in the Grants.gov 3-Step
Registration Guide (see http://
www.grants.gov/section910/
Grants.govRegistrationBrochure.pdf).
You also must provide on your
application the same D-U-N-S Number
used with this registration. Please note
that the registration process may take
five or more business days to complete,
and you must have completed all
registration steps to allow you to submit
successfully an application via

Grants.gov. In addition you will need to
update your CCR registration on an
annual basis. This may take three or
more business days to complete.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

o If you submit your application
electronically, you must submit all
documents electronically, including all
information you typically provide on
the following forms: Application for
Federal Assistance (SF 424), the
Department of Education Supplemental
Information for SF 424, Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications. Please
note that two of these forms—the SF 424
and the Department of Education
Supplemental Information for SF 424—
have replaced the ED 424 (Application
for Federal Education Assistance).

¢ If you submit your application
electronically, you must attach any
narrative sections of your application as
files in a .DOC (document), .RTF (rich
text), or .PDF (Portable Document)
format. If you upload a file type other
than the three file types specified in this
paragraph or submit a password-
protected file, we will not review that
material.

e Your electronic application must
comply with any page-limit
requirements described in this notice.

o After you electronically submit
your application, you will receive from
Grants.gov an automatic notification of
receipt that contains a Grants.gov
tracking number. (This notification
indicates receipt by Grants.gov only, not
receipt by the Department.) The
Department then will retrieve your
application from Grants.gov and send a
second notification to you by e-mail.
This second notification indicates that
the Department has received your
application and has assigned your
application a PR/Award number (an ED-
specified identifying number unique to
your application).

e We may request that you provide us
original signatures on forms at a later
date.

Application Deadline Date Extension
in Case of Technical Issues with the
Grants.gov System: If you are
experiencing problems submitting your
application through Grants.gov, please
contact the Grants.gov Support Desk,
toll free, at 1-800-518—4726. You must
obtain a Grants.gov Support Desk Case
Number and must keep a record of it.

If you are prevented from
electronically submitting your
application on the application deadline

date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically or by
hand delivery. You also may mail your
application by following the mailing
instructions described elsewhere in this
notice.

If you submit an application after 4:30
p.-m., Washington, DC time, on the
application deadline date, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT in
section VII in this notice and provide an
explanation of the technical problem
you experienced with Grants.gov, along
with the Grants.gov Support Desk Case
Number. We will accept your
application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30 p.m., Washington,
DC time, on the application deadline
date. The Department will contact you
after a determination is made on
whether your application will be
accepted.

Note: The extensions to which we refer in
this section apply only to the unavailability
of, or technical problems with, the Grants.gov
system. We will not grant you an extension
if you failed to fully register to submit your
application to Grants.gov before the
application deadline date and time or if the
technical problem you experienced is
unrelated to the Grants.gov system.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal Service:
U.S. Department of Education,
Application Control Center,
Attention: (CFDA Number 84.215F),
400 Maryland Avenue, SW.,
Washington, DC 20202-4260;

or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center, Stop
4260, Attention: (CFDA Number
84.215F), 7100 Old Landover Road,
Landover, MD 20785—1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.
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(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.215F), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays, and
Federal holidays. Note for Mail or Hand
Delivery of Paper Applications:

If you mail or hand deliver your
application to the Department—

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 11 of the SF 424
the CFDA number, including suffix
letter, if any, of the competition under
which you are submitting your
application; and

(2) The Application Control Center
will mail to you a notification of receipt
of your grant application. If you do not
receive this notification within 15
business days from the application
deadline date, you should call the U.S.
Department of Education Application
Control Center at (202) 245—6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this program are from 34 CFR
75.210 and are listed in the application
package.

2. Review and Selection Process: An
additional factor we consider in
selecting an application for an award is

equitable distribution of awards among
LEAs and CBOs serving urban and rural
areas.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notice (GAN).
We may notify you informally, also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section in this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section in
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: There are reporting
requirements under this program,
including under section 5505(a) of the
ESEA and 34 CFR 75.118 and 75.720. In
accordance with section 5505(a) of the
ESEA, grantees under this program are
required to submit an annual report
that—

(1) Describes the activities conducted
during the preceding year; and

(2) Demonstrates that progress has
been made toward meeting State
standards for physical education.

If you receive a multi-year award, you
must submit an annual performance
report that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
75.720(c).

This annual report must also address
progress toward meeting the
performance and efficiency measures
established by the Secretary for this
program and described in the next
section of this notice.

At the end of the project period, a
final performance and financial report
must be submitted as specified by the
Secretary in 34 CFR 75.720. For specific
requirements on reporting, please go to
http://www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: The
Secretary has established the following
key performance measures for collecting
data to use in assessing the effectiveness
of PEP.

(a) Physical Activity Measures
(Performance):

(i) The percentage of students served
by the grant who engage in 150 minutes
of moderate to vigorous physical
activity per week (elementary school
students); and

(ii) The percentage of students served
by the grant who engage in 225 minutes
of moderate to vigorous physical
activity per week (middle and high
school students).

(b) Cost Per Outcome Measure
(Efficiency):

The cost (based on expenditures of
the grant as well as matching funds) per
student who achieves the level of
physical activity required to meet the
physical activity measure (150 minutes
of moderate to vigorous physical
activity per week for elementary school
students, and 225 minutes of moderate
to vigorous physical activity per week
for middle and high school students).

These measures constitute the
Department’s measures of success for
this program. Consequently, applicants
for a grant under this program are
advised to give careful consideration to
these measures in conceptualizing the
approach and evaluation of their
proposed project. If funded, applicants
will be asked to collect and report data
in their performance and final reports
about progress toward these measures.
For specific requirements on grantee
reporting, please go to http://
www.ed.gov/fund/grant/apply/
appforms/appforms.html.

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Dana Carr, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3E332, Washington, DC 20202.
Telephone: (202) 708-5939 or by e-mail:
dana.carr@ed.gov.

If you use a TDD, call the FRS, toll
free, at 1-800—877-8339.

VIII. Other Information

Alternative Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an alternative format (e.g., Braille, large
print, audiotape, or computer diskette)
on request to the program contact
person listed under FOR FURTHER
INFORMATION CONTACT in section VII in
this notice.

Electronic Access to This Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
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using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: February 12, 2008.
Deborah A. Price,

Assistant Deputy Secretary for Safe and Drug-
Free Schools.

[FR Doc. E8-2936 Filed 2—14—08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Ultra-Deepwater Advisory Committee

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION: Notice of open meeting.

This notice announces a meeting of
the Ultra-Deepwater Advisory
Committee. Federal Advisory
Committee Act (Pub. L. 92—463, 86
Stat.770) requires that notice of these
meetings be announced in the Federal
Register.

DATES: Wednesday, March 13, 2008, 10

a.m. to 12 p.m.

ADDRESSES: TMS, Inc., 955 L’Enfant

Plaza North, SW., Suite 1500,

Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:

Elena Melchert or Bill Hochheiser, U.S.

Department of Energy, Office of Oil and

Natural Gas, Washington, DC 20585.

Phone: 202-586-5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Ultra-Deepwater
Advisory Committee is to provide
advice on development and
implementation of programs related to
onshore unconventional natural gas and
other petroleum resources to the
Secretary of Energy; and provide
comments and recommendations and
priorities for the Department of Energy
Annual Plan per requirements of the
Energy Policy Act of 2005, Subtitle J,
section 999.

Tentative Agenda
9:30 a.m.—10 a.m.—Registration.

10 a.m.—11:45 a.m.—Welcome & Roll
Call; Opening Remarks by the
Committee Chair; report by the
Editing Subcommittee; facilitated
discussions by the members
regarding final report; approval of
Committee final report.

11:45 a.m.—12 p.m.—Public Comments

12 p.m.—Adjourn

Public Participation: The meeting is
open to the public. The Designated
Federal Officer, the Chairman of the
Committee and a Facilitator will lead
the meeting for the orderly conduct of
business. If you would like to file a
written statement with the Committee,
you may do so either before or after the
meeting. If you would like to make oral
statements regarding any of the items on
the agenda, you should contact Elena
Melchert or Bill Hochheiser at the
address or telephone number listed
above. You must make your request for
an oral statement at least five business
days prior to the meeting, and
reasonable provisions will be made to
include the presentation on the agenda.
Public comment will follow the 3
minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
federal holidays.

Issued at Washington, DC, on February 12,
2008.

Rachel Samuel,

Deputy Committee, Management Officer.
[FR Doc. E8-2877 Filed 2—14—08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Ultra-Deepwater Advisory Committee

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION: Notice of open meeting.

This notice announces a meeting of
the Ultra-Deepwater Advisory
Committee. Federal Advisory
Committee Act (Pub. L. 92—463, 86 Stat.
770) requires that notice of these
meetings be announced in the Federal
Register.

DATES: Wednesday, March 5, 2008, 8
am. to12 p.m.; 1 p.m. to 5 p.m.
ADDRESSES: Hilton Alexandria Old
Town, 1767 King Street, Alexandria, VA
22314.

FOR FURTHER INFORMATION CONTACT:
Elena Melchert or Bill Hochheiser, U.S.
Department of Energy, Office of Oil and
Natural Gas, Washington, DC 20585.
Phone: 202-586—5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Ultra-Deepwater
Advisory Committee is to provide
advice on development and

implementation of programs related to
onshore unconventional natural gas and
other petroleum resources to the
Secretary of Energy; and provide
comments and recommendations and
priorities for the Department of Energy
Annual Plan per requirements of the
Energy Policy Act of 2005, Subtitle J,
section 999.

Tentative Agenda

7:30 am.—8 a.m. Registration.

8 a.m.—12 p.m. Welcome &
Introductions, Opening Remarks by
the Designated Federal Officer,
Subcommittee presentations and
reports.

1 p.m.—4:30 p.m. Facilitated
Discussions by the members regarding
subcommittee reports; approval of
final Committee recommendations.

4:30 p.m.—5 p.m. Public Comments.

5 p.m. Adjourn.

Public Participation: The meeting is
open to the public. The Designated
Federal Officer, the Chairman of the
Committee and a Facilitator will lead
the meeting for the orderly conduct of
business. If you would like to file a
written statement with the Committee,
you may do so either before or after the
meeting. If you would like to make oral
statements regarding any of the items on
the agenda, you should contact Elena
Melchert or Bill Hochheiser at the
address or telephone number listed
above. You must make your request for
an oral statement at least five business
days prior to the meeting, and
reasonable provisions will be made to
include the presentation on the agenda.
Public comment will follow the 10-
minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
federal holidays.

Issued at Washington, DC, on February 12,
2008.

Rachel Samuel,

Deputy Committee Management Officer.

[FR Doc. E8—2891 Filed 2—14—08; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Unconventional Resources
Technology Advisory Committee

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of Open Meeting.
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This notice announces a meeting of
the Unconventional Resources
Technology Advisory Committee.
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
notice of these meetings be announced
in the Federal Register.

DATES: Wednesday, March 13, 2008, 1 to
3 p.m.

ADDRESSES: TMS, Inc., 955 L’Enfant
Plaza North, SW., Suite 1500,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Elena Melchert or Bill Hochheiser, U.S.
Department of Energy, Office of Oil and
Natural Gas, Washington, DC 20585.
Phone: 202-586-5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Unconventional
Resources Technology Advisory
Committee is to provide advice on
development and implementation of
programs related to onshore
unconventional natural gas and other
petroleum resources to the Secretary of
Energy; and provide comments and
recommendations and priorities for the
Department of Energy Annual Plan per
requirements of the Energy Policy Act of
2005, Subtitle J, section 999.

Tentative Agenda

12:30 p.m.—1 p.m. Registration.

1 p.m.—2:45 p.m. Welcome & Roll Call;
Opening Remarks by the Committee
Chair; report by the Editing
Subcommittee; facilitated discussions
by the members regarding final report;
approval of Committee final report.

2:45 p.m.-3 p.m. Public Comments.

3 p.m. Adjourn.

Public Participation: The meeting is
open to the public. The Designated
Federal Officer, the Chairman of the
Committee and a Facilitator will lead
the meeting for the orderly conduct of
business. If you would like to file a
written statement with the Committee,
you may do so either before or after the
meeting. If you would like to make oral
statements regarding any of the items on
the agenda, you should contact Elena
Melchert or Bill Hochheiser at the
address or telephone number listed
above. You must make your request for
an oral statement at least five business
days prior to the meeting, and
reasonable provisions will be made to
include the presentation on the agenda.
Public comment will follow the 3
minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,

Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
federal holidays.

Issued at Washington, DC, on February 12,
2008.
Rachel Samuel,
Deputy Committee Management Officer.
[FR Doc. E8—2892 Filed 2—14—08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Unconventional Resources
Technology Advisory Committee

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION: Notice of Open Meeting.

SUMMARY: This notice announces a
meeting of the Unconventional
Resources Technology Advisory
Committee. Federal Advisory
Committee Act (Pub. L. 92—463, 86 Stat.
770) requires that notice of these
meetings be announced in the Federal
Register.

DATES: Tuesday, March 4, 2008, 8 a.m.
to 12 p.m.; 1 p.m. to 5 p.m.;
ADDRESSES: Hilton Alexandria Old
Town, 1767 King Street, Alexandria,
Virginia 22314.

FOR FURTHER INFORMATION CONTACT:
Elena Melchert or Bill Hochheiser, U.S.
Department of Energy, Office of Oil and
Natural Gas, Washington, DC 20585.
Phone: 202-586-5600.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Unconventional
Resources Technology Advisory
Committee is to provide advice on
development and implementation of
programs related to onshore
unconventional natural gas and other
petroleum resources to the Secretary of
Energy; and provide comments and
recommendations and priorities for the
Department of Energy Annual Plan per
requirements of the Energy Policy Act of
2005, Subtitle J, Section 999.

Tentative Agenda

7:30 a.m.—8 a.m.—Registration

8 a.m.—12 p.m.—Welcome &
Introductions, Opening Remarks by
the Designated Federal Officer,
Subcommittee presentations and
reports.

1 p.m.—4:30 p.m.—Facilitated
Discussions by the members
regarding subcommittee reports;
approval of final Committee
recommendations.

4:30 p.m.—5 p.m.—Public Comments

5 p.m.—Adjourn

Public Participation: The meeting is
open to the public. The Designated

Federal Officer, the Chairman of the
Committee and a Facilitator will lead
the meeting for the orderly conduct of
business. If you would like to file a
written statement with the Committee,
you may do so either before or after the
meeting. If you would like to make oral
statements regarding any of the items on
the agenda, you should contact Elena
Melchert or Bill Hochheiser at the
address or telephone number listed
above. You must make your request for
an oral statement at least five business
days prior to the meeting, and
reasonable provisions will be made to
include the presentation on the agenda.
Public comment will follow the 10
minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
federal holidays.

Issued at Washington, DC, on February 12,
2008.

Rachel Samuel,

Deputy Committee, Management Officer.
[FR Doc. E8—2899 Filed 2—-14-08; 8:45 am]|
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-8530-4]

Frontier Fertilizer Superfund Site;
Proposed Notice of Administrative
Order on Consent for Certain Remedial
Activities in Connection With the
Frontier Fertilizer Superfund Site

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; request for public
comment.

SUMMARY: Notice is hereby given that a
proposed Administrative Order on
Consent (“Agreement’”’) concerning
certain remedial activities by a Bona
Fide Prospective Purchaser in
connection with remediation of the
Frontier Fertilizer Superfund Site
(““Site’’) in Davis, California has been
negotiated by the United States
Environmental Protection Agency
(“EPA”) and Target Corporation
(“Respondent”) subject to the final
review and approval of the EPA and the
U.S. Department of Justice. The
proposed Agreement concerns
relocation and abandonment of
groundwater wells on Respondent’s
property pursuant to the Comprehensive
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Environmental Response, Compensation
and Liability Act, 42 U.S.C. 9604, 9606
and 9622 (“CERCLA”). Respondent’s
property is adjacent to the Frontier
Fertilizer facility, and wells on
Respondent’s property are necessary for
implementation of the remedial action
at the Site. The Agreement requires that
wells on Respondent’s property be
relocated under the oversight of EPA.
The proposed Agreement includes
EPA’s covenant not to sue or to take
administrative action against the
Respondent, provided that the
Respondent complies with all the terms
and conditions of the Agreement. The
Agreement also commits the
Respondent to reimburse oversight costs
incurred by EPA in connection with the
work conducted under CERCLA at the
Respondent’s property.

For thirty (30) calendar days
following the date of publication of this
notice, EPA will receive written
comments relating to the proposed
Agreement. EPA’s response to any
comments received will be available for
public inspection at the U.S.
Environmental Protection Agency, 75
Hawthorne Street, San Francisco, CA
94105.

DATES: Comments must be submitted on
or before March 17, 2008.

Availability: The proposed Agreement
may be obtained from Judith Winchell,
Docket Clerk, telephone (415) 972—-3124.
Comments regarding the proposed
Agreement should be addressed to
Judith Winchell (SFD-7) at United
States EPA Region IX, 75 Hawthorne
Street, San Francisco, California 94105,
and should reference ‘“Frontier
Fertilizer Superfund Site,” and “Docket
No. R9-2008-01"".

FOR FURTHER INFORMATION CONTACT:
Michele Benson, Assistant Regional
Counsel (ORGC-3), Office of Regional
Counsel, U.S. EPA Region IX, 75
Hawthorne Street, San Francisco, CA
94105; E-mail: benson.michele@epa.gov;
phone: (415) 972-3918.

Dated: January 15, 2008.
Keith Takata,
Director, Superfund Division, Region IX.
[FR Doc. E8-2958 Filed 2—14—08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OW-2007-1197; FRL-8530-3]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Disinfectants/
Disinfection Byproducts, Chemical and
Radionuclides Rules Renewal
Information Collection Request (ICR);
EPA ICR No. 1896.08, OMB Control No.
2040-0204

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to renew an existing
approved Information Collection
Request (ICR) to the Office of
Management and Budget (OMB). This
ICR is scheduled to expire on June 30,
2008. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before April 15, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2007-1197, by one of the following
methods:

o http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: OW-Docket@epa.gov.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center
(EPA/DC), Water Docket, MC: 4101T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA
Headquarters West Building, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC. Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2007—
1197. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you

consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT:
Richard Naylor, Drinking Water
Protection Division, Office of Ground
Water and Drinking Water, (MC:
4606M), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: 202—-564-3847; fax number:
202-564—-3755; e-mail address:
naylor.richard@epa.gov.

SUPPLEMENTARY INFORMATION:

How Can I Access the Docket and/or
Submit Comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-OW-2007-1197, which is available
for online viewing at http://
www.regulations.gov, or in person
viewing at the Water Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is 202-566—1744, and the telephone
number for the Water Docket is 202—
566—2426.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
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the system, select “‘search,” then key in
the docket ID number identified in this
document.

What Information Is EPA Particularly
Interested In?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What Should I Consider When I
Prepare My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What Information Collection Activity or
ICR Does This Apply to?

Affected entities: Entities potentially
affected by this action are new and
existing public water systems (PWS),
primacy agencies, and EPA.

Title: Disinfectants/Disinfection
Byproducts, Chemical and
Radionuclides Rules Renewal
Information Collection Request (ICR).

ICR numbers: EPA ICR No. 1896.08,
OMB Control No. 2040-0204.

ICR status: This ICR is currently
scheduled to expire on June 30, 2008.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: The Disinfectants/
Disinfection Byproducts, Chemical and
Radionuclides Rules ICR examines
PWS, primacy agency and EPA burden
and costs for recordkeeping and
reporting requirements in support of the
chemical drinking water regulations.
These recordkeeping and reporting
requirements are mandatory for
compliance with 40 CFR parts 141 and
142. The following chemical regulations
are included: The Stage 1 Disinfectants
and Disinfection Byproducts Rule (Stage
1 DBPR), the Stage 2 Disinfectants and
Disinfection Byproducts Rule (Stage 2
DBPR), the Chemical Phase Rules
(Phases II/IIB/V), the 1976
Radionuclides Rule and 2000
Radionuclides Rule, the Total
Trihalomethanes (TTHM) Rule, the
Disinfectant Residual Monitoring and
Associated Activities under the Surface
Water Treatment Rule, the Arsenic Rule,
and the Short-Term Revisions to the
Lead and Copper Rule (LCR). Future
chemical-related rulemakings, such as
Radon, will be added to this
consolidated ICR after the regulations
are finalized and the initial, rule-
specific, ICRs are due to expire.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 0.40 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or

for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 161,274.

Frequency of response: Varies by
requirement (i.e., on occasion, monthly,
quarterly, semi-annually, annually,
biennially, and every 3, 6, and 9 years).

Estimated total average number of
responses for each respondent: 112.

Estimated total annual burden hours:
6,944,275 hours.

Estimated total annualized capital/
startup costs: $6,918,000.

Estimated total annual maintenance
and operational costs: $197,945,204.

Are There Changes in the Estimates
From the Last Approval?

There is an increase of about 262,962
hours in the total estimated respondent
burden compared with that identified in
the ICR currently approved by OMB.
This increase is primarily due to
restructuring adjustments (i.e.,
incorporation of the approved burden
hours from the previously stand-alone
ICRs for the Stage 2 DBPR and the
Revisions to the LCR rules).

What Is the Next Step in the P