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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1601

Participants’ Choices of TSP Funds
AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Interim rule, with request for
comments.

SUMMARY: The Agency is amending its
interfund transfer regulations to provide
that the Executive Director may adopt a
policy of setting limits on the number of
interfund transfer requests. In the near
term, this amendment will allow the
Executive Director to immediately
address and, if necessary, restrict the
activity of frequent traders, who have
disrupted management of the Funds and
whose activity has resulted in increased
costs to participants.

DATES: This interim rule is effective
January 7, 2008.

ADDRESSES: Comments may be sent to
Thomas K. Emswiler, General Counsel,
Federal Retirement Thrift Investment
Board, 1250 H Street, NW., Washington,
DC 20005. The Agency’s Fax number is
(202) 942-1676.

FOR FURTHER INFORMATION CONTACT:
Tracey Ray on (202) 942—-1665.

SUPPLEMENTARY INFORMATION: The
Agency administers the TSP, which was
established by the Federal Employees’
Retirement System Act of 1986
(FERSA), Public Law 99-335, 100 Stat.
514. The TSP provisions of FERSA are
codified, as amended, largely at 5 U.S.C.
8351 and 8401-79. The TSP is a tax-
deferred retirement savings plan for
Federal civilian employees and
members of the uniformed services. The
TSP is similar to cash or deferred
arrangements established for private-
sector employees under section 401(k)
of the Internal Revenue Code (26 U.S.C.
401(k)).

Interfund Transfer Requests

The Agency is amending its
regulations pertaining to interfund
transfers. While most private-sector
defined contribution plans, record
keepers and/or investment managers,
e.g., Vanguard, Federated, ING, Janus,
and Royce, have adopted policies
designed to limit frequent trading, the
Agency currently places no limit on its
participants regarding the number or
frequency of interfund transfers.

Recently, however, this policy has
been called into question as excessive
trading caused costs borne by TSP
participants to more than double from
2005 to 2006 (from $6.7 million in 2005
to $15 million in 2006), and this pattern
of frequent trading has continued in
2007. These costs, which have resulted
largely from the activities of
approximately 3,000 of the TSP’s 3.8
million participants, increase expenses
for all TSP participants. In 2006, the
unrestricted trading in the I Fund
resulted in trades of $12 billion of
securities with associated trading costs
of $13.8 million or 8 basis points ($.80
per $1,000); nearly three times the TSP’s
net administrative expense of 3 basis
points ($.30 per $1,000).

Because the Board and Executive
Director have a fiduciary duty to
manage the TSP prudently, for the
exclusive purpose of providing benefits
to participants and their beneficiaries
and defraying reasonable expenses of
administering the Thrift Savings Fund,
the Agency must respond to this abusive
and costly investment activity. 5 U.S.C.
8477(b).

As mentioned, the Agency studied the
policies of other funds as well as
regulatory guidance from the Securities
and Exchange Commission (SEC).
Vanguard, for example, limits its
participants to one repurchase every
sixty days, and the SEC recommends
that, under certain circumstances, plans
charge trading fees. Other investment
vehicles limit participants to a fixed
number of trades per year or charge fees
on certain redemptions.

The Agency desires to stop this
excessive trading immediately and also,
after continued analysis, to design an
interfund transfer policy that provides
for administrative efficiency, investment
flexibility, retirement security, as well
as reduced trading costs.

To that end, in the near term, the
Agency is adopting a regulation to grant

the Executive Director the authority to
notify the small percentage of
participants who are driving up costs
through their excessive trading and
request that they cease their practices.
Otherwise, these participants will be
required to request interfund transfers
by mail. It is the Agency’s hope that this
swift and direct action will inform such
participants of the unreasonable
expenses associated with their trading
and persuade them to voluntarily curb
their trading, thereby curtailing the
excessive trading costs borne by all
participants who hold the C, F, S, I, and
L Funds.

Further, upon continued inquiry,
including an analysis of the actions that
can be taken on an automated basis, the
Agency likely will amend its regulations
(via a separate publication in the
Federal Register) to permit two
interfund transfers per calendar month
with subsequent unlimited interfund
transfers only into the G Fund. The
Agency believes this policy, when
compared to others adopted in the
private sector, provides the desired level
of administrative simplicity, investment
flexibility and security, and control over
excessive trading.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities.
They will affect only employees of the
Federal Government.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on State, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by State, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under § 1532 is not required.

Submission to Congress and the
General Accounting Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information



73252

Federal Register/Vol. 72, No. 247/ Thursday, December 27, 2007 /Rules and Regulations

to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 814(2).

List of Subjects in 5 CFR Part 1601

Government employees, Pensions,
Retirement.

Gregory T. Long,

Executive Director, Federal Retirement Thrift
Investment Board.

m For the reasons set forth in the
preamble, the Agency amends 5 CFR
chapter VI as follows:

PART 1601—PARTICIPANTS’
CHOICES OF TSP FUNDS

m 1. The authority citation for part 1601
continues to read as follows:

Authority: 5 U.S.C. 8351, 8438, 8474(b)(5)
and (c)(1).
m 2. Amend § 1601.32, by revising
paragraph (b) to read as follows:

§1601.32 Timing and Posting Dates.
* * * * *

(b) Limit. There is no limit on the
number of contribution allocation or
interfund transfer requests that may be
made by a participant. In order to
mitigate excessive trading expenses, the
Executive Director may write to any
participant who engages in excessive
trading and ask the participant to stop
this practice. If the participant
continues to engage in excessive
trading, the participant may be required
to request interfund transfers by mail.

[FR Doc. E7—-25007 Filed 12—-26-07; 8:45 am]|
BILLING CODE 6760-01-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Part 3550

RIN 0575-AC59

Single Family Housing Loans, Payment
Assistance

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: This Final Rule implements a
change in the regulations for the Rural
Housing Service (RHS) 502 Direct Single
Family Housing Loans by amending the
formula that calculates payment
assistance for which a borrower
qualifies. This action is being taken to
improve the distribution of program
benefits, simplify the application
process and improve customer service.

This Final Rule follows the publication
of the Proposed Rule on February 17,
2006, and takes into consideration the
public comments received in response
to the Proposed Rule.

EFFECTIVE DATE: April 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Michael S. Feinberg, Chief, Loan
Origination Branch, Rural Housing
Service, USDA, Ag Box 0783, Room
2214, 1400 Independence Avenue, SW.,
Washington, DC 20250-0783,
Telephone: 202-720-1474.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined to be
significant by the Office of Management
and Budget (OMB) under Executive
Order 12866 and has been reviewed by
OMB.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule does
not impose any new requirements on
Agency applicants and borrowers, and
the regulatory changes affect only
Agency determination of program
benefits for individual loans.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of RHS that this
proposed action does not constitute a
major Federal Action significantly
affecting the quality of the human
environment and in accordance with the
National Environmental Policy Act of
1969, Public Law 91-190, an
Environmental Impact Statement is not
required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the

Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Programs Affected

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.410, Low Income Housing Loans.

Intergovernmental Consultation

For the reasons set forth in the final
rule to 7 CFR part 3015, subpart V, and
related notice (48 FR 29115) this
program is excluded from the scope of
Executive Order (E.O.) 12372, which
requires intergovernmental consultation
with State and local officials.

Civil Justice Reform

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
Executive Order: (1) All State and local
laws and regulations that are in conflict
with this rule will be preempted, (2) no
retroactive effect will be given to this
rule, and (3) administrative proceedings
in accordance with the regulations of
the Agency at 7 CFR part 11 must be
exhausted before bringing litigation
challenging action taken under this rule.

Paperwork Reduction Act

The information collection
requirements contained in these
regulations have been approved by OMB
under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
control number 0575-0172 in
accordance with the Paperwork
Reduction Act. This rule does not revise
or impose any new information
collection requirements.
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E-Gov Statement

RHS is committed to compliance with
the E-Government Act of 2002 (E-Gov),
which requires Government agencies, in
general, to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible.

Economic Impact Analysis

In 2004, USDA Rural Development
engaged Bearing Point to study the
methodology used to determine the
amount of Payment Assistance provided
on direct single family housing loans
made pursuant to the Housing Act of
1949, as amended. Payment assistance
is the subsidy on the interest rate
charged to the borrower and reduces the
amount of their principal and interest
payment to as low as a 1 percent interest
rate. The study was done in response to
concerns expressed by the program’s
stakeholders that the use of Area
Median Income (AMI) to establish
individual borrower subsidy resulted in
disparate treatment and was
unnecessarily complicated. In
addressing the concerns, the Agency
wanted to assure that the program
would continue to serve the same target
market without additional cost to the
program.

Payment assistance is the largest
component of the subsidy cost for this
program, estimated to be 9.37 percent
for FY 2008.

Comments on the proposed rule
expressed concern about the effect of
the changes. As a result, further analysis
was performed, again with the
assistance of Bearing Point. The
concerns focused on the treatment of
leveraged loans and the potential
adverse impact on the lower income
customers within the target market.

The Bearing Point studies are
available for public inspection during
working hours at Room 2214, 1400
Independence Avenue, SW.,
Washington, DC 20250-0783.
Telephone: 202—-720-1474.

The proposed formula eliminated the
consideration of AMI addressing the
disparity between higher and lower
income areas. As a result, borrowers
with the same income will receive the
same amount of payment assistance
based on the same housing costs
(Principal, Interest, Taxes, and
Insurance) regardless of where they live.
The proposed change also required that
borrowers pay a minimum of 25% of
their income towards repayment of the
loan. The current formula bases
minimum payment on a range from 22
to 26 percent depending on the
borrower’s income relative to AMI.

In the final rule, the Agency reduced
the minimum payment to 24% of
income and also allowed for
consideration of a leveraged loan when
the loan is based on an affordable
housing product. An eligible leveraged
loan is a loan with payments amortized
over a period of not less than 30 years
and an interest rate that does not exceed
three percent.

Implementing this revised payment
assistance formula directly addresses
the concerns expressed in the comments
that the proposed new formula will
increase the cost burden on very-low
income borrowers. While the PITI
contribution of some very-low income
borrowers will still rise (from 22% to
24%), the impact will not be as great as
it would have been with a rise in
borrower’s PITI contribution from (22%
to 25% of AAI) as was originally
suggested in the Proposed Rule.
Implementation of this payment
assistance formula will also address the
concerns raised in the comments that
the proposed new formula adversely
affects the leveraged loan program. This
adjustment provides incentives for
borrowers who receive affordable
leverage loans.

The program will continue to assist
very-low and low-income, rural
residents to improve their living
conditions and economic situation by
building equity through
homeownership. Based on the new
study the payment assistance formula
will not have an adverse economic
impact on potential borrowers and will
provide fair and equitable treatment to
all borrowers. In addition, the study also
concluded that the new formula will not
increase the cost of the program and
will continue to serve the same target
population.

The methodology for determining
payment assistance upon
implementation of the Final Rule will
have no significant economic impact
and will result in a small decrease in the
subsidy cost of the program to a level of
9.31% in FY 2008.

I. Background

The U.S. Department of Agriculture’s
(USDA’s) Rural Development is revising
the regulations for its Direct Single
Family Housing Loans. This Program
provides loans to low and very-low
income households to purchase homes
in rural areas. Rural Development
provides rural homeownership credit to
those who otherwise could not obtain it.
These loans provide financing at
reasonable rates and terms with no
downpayments required. Since 1995,
resultant mortgage payments and
payment assistance amounts have been

based on a percentage of the
participating household’s adjusted
annual income (AAI). However, in
recent years, Rural Development began
to gather anecdotal information that
suggested the formula implemented in
1995 may be resulting in disparate
treatment for some borrowers, especially
those located in more rural counties.
Additionally, the Agency received
complaints that the payment assistance
calculation was too complex, relying
upon multiple variables that change
from year to year, making the formula
difficult to explain to both borrowers
and other parties involved in the loan
origination and servicing processes. As
a response, Rural Development
contracted for a study of the payment
assistance formula, and requested the
development of alternative formulas.
After extensive analysis, one alternative
formula was chosen and proposed in the
Federal Register on February 17, 2006.
This formula differed from the current
formula in that it removed the average
median income (AMI) component from
the payment assistance calculation,
reduced the emphasis on the use of
leveraged loan funding by applying a
single payment assistance formula to all
households (versus the current formula,
which has different criteria for
borrowers who do not use leveraged
loans versus borrowers who do) and
increased the minimum household’s
principal, interest, taxes, and insurance
(PITI) contribution floor payment from
22% 1o 25%.

II. New Payment Assistance Formula
Proposed in Federal Register on
February 17, 2006

Below is the proposed new payment
assistance formula for all borrowers:

Payment Assistance = Note Rate PITI —
Borrower’s PITI Contribution

Regardless of the use of leveraged
loans, the borrower’s PITI contribution
is the higher of:

e 25 percent of borrower’s adjusted
annual income (“AAI”).

e Principal and Interest (“P&I”)
calculated at 1 percent plus Taxes and
Insurance (“T&I”).

III. Discussion of Public Comments
Received on the February 17, 2006
Proposed Rule

The Agency received 51 comments in
response to the Proposed Rule. These
comments came predominantly from
non-profit organizations, advocacy
groups, and community development
organizations. Several comments
supported the new formula. 14
comments supported the removal of
AMI from the current formula, 7
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comments supported the increased
simplification, and 2 comments
supported the consideration of taxes
and income. Rural Development also
received comments that expressed
concern regarding some unintended
consequences of the new formula. The
three largest concerns included: The
impact on the leveraged loan program
(36 comments); the impact on very-low
income borrowers (21 comments); and
the impact on the target market (7
comments). The Agency has examined
these three concerns in detail and
amended the proposed formula to
minimize the unintended consequences
arising from the implementation of a
new payment assistance formula.

A. Concern #1—The Impact of the
Proposed New Formula on the
Leveraged Loan Program

Under the current program, state set-
asides are established to fund Rural
Development loans with leveraged
funding based on certain partnership
arrangements. This means that
applications using leveraged loans do
not have to compete with applications
that do not use leveraged loans.
Additionally, under the current
regulations, borrowers who use
leveraged loans are not subject to the
floor rate portion of the payment
assistance formula. Payment assistance
for a borrower who uses a leveraged
loan is determined using only the
effective interest rate (EIR). This
provision has, on average, increased the
payment assistance for those borrowers
who have leveraged loans, providing an
incentive for borrowers to seek out
leveraged funding. The payment
assistance formula, as proposed, will no
longer distinguish between the two
types of borrowers. All borrowers,
regardless of their use of leveraged
loans, will be treated equally under the
new formula. Many comments opposed
this reduced emphasis on the use of
leveraged loans.

Agency Response: While it is true that
the proposed new formula will reduce
the incentive to use leveraged loan
funding, this does not necessarily
translate into affecting target borrowers
in a materially detrimental way.
Consider:

1. The leveraged portion of the
average borrower’s principal is
relatively insignificant. Out of 10,502
new borrowers in Fiscal Year 2003,
4,548 (43%) were under the leveraged
loan program. However, leveraged loan
dollars accounted for only 8.2% of the
total loan level.

2. Borrowers who use leveraged loans
have, on average, higher adjusted
annual incomes than the average

income of all borrowers in the Direct
Single Family Housing Loan Program.

3. Pursuant to their first lien position
and insulation from credit risk, private
lenders accrue much of the subsidy
benefit, rather than borrowers.

Adjustment made to reflect comment
concerns: In light of the strong response
against the reduced incentive for
leveraged lending, the Agency has
amended the proposed payment
assistance formula to recognize
payments made on leveraged loans that
meet certain criteria as part of the
borrower’s minimum PITI contribution.
In order to be recognized under the new
formula, leveraged loans must have:

e An interest rate that is equal to or
less than 3%, and

e A long-term amortization (not less
than 30 years).

This adjustment sustains an incentive
for leveraged loan participation, but
limits that incentive to housing loans at
interest rates reflective of affordable
housing products (i.e., rates of 3% or
less).

B. Concern #2—The Impact of the
Proposed New Formula on the Very-Low
Income Households

Another concern expressed in the
comments was that the proposed new
formula would have a potentially
adverse affect on very-low income
borrowers. Comments expressed
concern that the amount of payment
assistance received by very-low income
borrowers would decrease as a result of
the proposed new formula. Comments
also expressed apprehension that the
new formula would narrow the window
of eligibility for very-low income
borrowers by raising the borrower’s PITI
contribution against fixed underwriting
standards. Currently, the maximum
front-end ratio (a borrower’s
contribution toward total housing
products as a percentage of AAI) is fixed
at 29% for very-low income borrowers
and 33% for low income borrowers, and
the maximum back-end ratio (total debt
as a percentage of AAI) for all borrowers
is fixed at 41%. As very-low income
borrowers have the tightest
underwriting criteria, they have the
potential of being the most affected by
the new formula.

Agency Response: Rural Development
acknowledges that, by definition, the
new formula will decrease the amount
of payment assistance some very-low
income borrowers receive, as their
expected borrower’s contribution will
rise from 22% of AAI to 25%. However,
it is important to note that the new
formula will alleviate inequitable
distribution of Program benefits that has
been occurring under the current

formula, and therefore will be more
beneficial as a whole to the market
served by the Direct Single Family
Housing Loan Program. Further, the
elimination of the stair steps associated
with the old formula will have a
positive impact on the stability of the
borrower’s payments, improving their
ability to stay current on their loans.
The Agency is required by law to
maintain that at least 40 percent of
appropriated funds for the Program are
used to assist families with an annual
income of less than 50 percent of area
median income to ensure this part of the
market continues to receive maximum
benefit.

Analysis revealed that using the
proposed new formula, when compared
to the current formula, only a negligible
number of borrowers would be excluded
from qualifying for participation in the
Direct Single Family Housing Loan
Program based on current underwriting
criteria.

Adjustment made to reflect comment
concerns: Rural Development has
amended the proposed formula by
lowering the borrower’s minimum PITI
contribution from 25% of AAI to 24%
of AAL While the PITI contribution of
some very-low income borrowers will
still rise (from 22% to 24% of AAI), the
impact will not be as great as it would
have been with a rise in borrower’s PITI
contribution from 22% to 25% of AAI,
as was originally suggested in the
Proposed Rule.

C. Concern #3—The Impact of the
Proposed New Formula on the Target
Market

One of the original objectives in
choosing a new payment assistance
formula was that the new formula serve
the same target market of borrowers.
Some comments received in response to
the Proposed Rule expressed concern
that the proposed new formula would
not meet this objective. To address this
issue, Rural Development examined
three areas to assess whether the
proposed new formula would serve the
same target market:

e The level of payment assistance
received.

¢ The number of borrowers served.

e The type of borrower served.

Agency Response: Rural Development
found that the proposed new payment
assistance formula would not
significantly alter the average monthly
payment assistance received by
participating borrowers. It also
concluded that the proposed new
formula would not increase the number
of borrowers who were excluded from
participating in the Program as a result
of underwriting criteria. However, the
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new payment assistance formula would
exclude some borrowers because under
the new formula, the PITI contributions
of these affected borrowers would
exceed the monthly payments they
would pay at the note rate. In other
words, the new formula would increase
their expected PITI contributions to a
level where they would no longer
receive payment assistance from the
Agency. It is important to note,
however, that these affected borrowers
have, on average, relatively higher
incomes than the overall average
income of all borrowers, and are
predominately borrowers who use
leveraged loans.

Adjustments made to reflect comment
concerns: The two adjustments
described above seek to minimize the
number of borrowers impacted by this
phenomenon—first, by lowering the
borrower’s PITI contribution, and
second, by recognizing payments made
toward leveraged loans in the
determination of the level of payment
assistance a borrower will receive.

IV. Final Payment Assistance Formula

Below is the final payment assistance
formula to be implemented in the Direct
Single Family Housing Loan Program
for all borrowers:

Payment Assistance = Note Rate PITI —
Borrower’s PITI Contribution

Regardless of the use of leveraged
loans, the borrower’s PITI contribution
is the higher of:

e 24 percent of borrower’s adjusted
annual income (“AAI”) for the total
PITI.

e Principal and Interest (“P&I")
calculated at 1 percent on the Rural
Development loan plus Taxes and
Insurance (“T&I").

Rural Development is allowing the
recognition of payments made on
leveraged loans that meet certain criteria
to be included in the calculation of the
borrower’s minimum PITI contribution
of 24% of AAI These criteria include:

e An interest rate that is equal to or
less than 3%; and

e A long-term amortization (not less
than 30 years).

This final payment assistance formula
preserves some incentive for
participating borrowers to retain
leveraged loans and reduces the impact
the new formula will have on very-low
income households. Additionally, it
also maintains the objectives of
increasing the equitability of program
benefits and simplifying the application
process, while still serving the same
target market.

A borrower who is currently on
payment assistance or interest credit

will remain on the current formula as
long as they continue to qualify. A
borrower who never received payment
assistance or interest credit or one who
stopped receiving said assistance and
later qualifies for payment subsidy will
receive Payment Assistance 2.

Due to credit reform considerations, a
borrower may not voluntarily switch
from one method to another.

It should be noted that recapture of
payment assistance is not changed by
this rule.

List of Subjects in 7 CFR Part 3550

Accounting, Housing, Loan
programs—Housing and community
development, low and moderate income
housing, Manufactured homes,
Reporting and recordkeeping
requirements, Rural areas, Subsidies.

m Therefore, Chapter XXXV, title 7,
Code of Federal Regulations is amended
to read as follows:

PART 3550—DIRECT SINGLE FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3550
continues to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 1480.
Subpart B—Section 502 Origination

m 2. Section 3550.10 is amended by
revising the definitions for “leveraged
loan” and ‘“‘payment assistance’ to read
as follows:

§3550.10 Definitions.
* * * * *

Leveraged loan. An affordable
housing product loan or grant to an
Agency borrower property, closed
simultaneously with an RHS loan.
Affordable leveraged loans are
characterized by long term (not less than
30 years), amortized payments with a
note interest rate equal to or less than
3 percent .

* * * * *

Payment assistance. A payment
subsidy available to eligible section 502
borrowers that reduces the effective
interest rate of a loan (see § 3550.68(c)).
Borrowers eligible for a payment
subsidy receive payment assistance
unless they are currently eligible for and
receive interest credit. There are two
methods of payment assistance.
Payment assistance method 1 is found at
3550.68(c)(2). Payment assistance
method 2 is found at 3550.68(c)(1).

* * * * *

m 3. Section 3550.68 is revised to read
as follows:

§3550.68 Payment subsidies.

RHS administers three types of
payment subsidies: interest credit,

payment assistance method 1, and
payment assistance method 2. Payment
subsidies are subject to recapture when
the borrower transfers title or ceases to
occupy the property.

(a) EIigibiFityfor payment subsidy. (1)
Applicants or borrowers who receive
loans on program terms are eligible to
receive payment subsidy if they
personally occupy the property and
have adjusted income at or below the
applicable moderate-income limit.

(2) Payment subsidy may be granted
for initial loans or subsequent loans
made in conjunction with an
assumption only if the term of the loan
is 25 years or more.

(3) Payment subsidy may be granted
for subsequent loans not made in
conjunction with an assumption if the
initial loan was for a term of 25 years
or more.

(b) Determining type of payment
subsidy. (1) A borrower currently
receiving interest credit will continue to
receive it for the initial loan and for any
subsequent loan for as long as the
borrower is eligible for and remains on
interest credit.

(2) A borrower currently receiving
payment assistance using payment
assistance method 1 will continue to
receive it for the initial loan and for any
subsequent loan for as long as the
borrower is eligible for and remains on
payment assistance method 1.

(3) A borrower who has never
received payment subsidy, or who has
stopped receiving interest credit or
payment assistance method 1, and at a
later date again qualifies for a payment
subsidy, will receive payment assistance
method 2.

(4) A borrower may not opt to change
payment assistance methods.

(c) Calculation of payment assistance.
Regardless of the method used, payment
assistance may not exceed the amount
necessary if the loan were amortized at
an interest rate of one percent.

(1) Payment Assistance Method 2. The
amount of payment assistance granted is
the lesser of the difference between:

(i) The annualized promissory note
installments for the combined RHS loan
and eligible leveraged loans plus the
cost of taxes and insurance less twenty-
four percent of the borrower’s adjusted
income, or

(ii) The annualized promissory note
installment for the RHS loan less
amount the borrower would pay if the
loan were amortized at an interest rate
of one percent.

(2) Payment Assistance Method 1. The
amount of payment assistance granted is
the difference between the annualized
note rate installment as prescribed on
the promissory note and the lesser of:
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(i) The floor payment, which is
defined as a minimum percentage of
adjusted income that the borrower must
pay for PITI: 22 percent for very low-
income borrowers, 24 percent for low-
income borrowers with adjusted income
below 65 percent of area adjusted
median, and 26 percent for low-income
borrowers with adjusted incomes
between 65 and 80 percent of area
adjusted median; or

(ii) The annualized note rate
installment and the payment at the
equivalent interest rate, which is
determined by a comparison of the
borrower’s adjusted income to the
adjusted median income for the area in
which the security property is located.
The following chart is used to determine
the equivalent interest rate.

When the applicant’s adjusted income
is:

PERCENTAGE OF MEDIAN INCOME AND
THE EQUIVALENT INTEREST RATE

Equal to aquivalont
ormore | BUT less than: eq
than: mtergs*t
rate is

00% ......... 50.01 of adjusted 1%
median income.

50.01% 55 of adjusted me- 2%
dian income.

55% ......... 60 of adjusted me- 3%
dian income.

60% ......... 65 of adjusted me- 4%
dian income.

65% ......... 70 of adjusted me- 5%
dian income.

70% ......... 75 of adjusted me- 6%
dian income.

75% ......... 80.01 of adjusted 6.5%
median income.

80.01% 90 of adjusted me- 7.5%
dian income.

90% ......... 100 of adjusted me- | 8.5%
dian income.

100% ....... 110% of adjusted 9%
median income.

110% ....... Or more than ad- 9.5%
justed median in-
come.

*Or note rate, whichever is less; in no case
will the equivalent interest rate be less than
one percent.

(d) Calculation of interest credit. The
amount of interest credit granted is the
difference between the note rate
installment as prescribed on the
promissory note and the greater of:

(1) Twenty percent of the borrower’s
adjusted income less the cost of real
estate taxes and insurance, or

(2) The amount the borrower would
pay if the loan were amortized at an
interest rate of 1 percent.

(e) Annual review. The borrower’s
income will be reviewed annually to
determine whether the borrower is

eligible for continued payment subsidy.
The borrower must notify RHS
whenever an adult member of the
household changes or obtains
employment, there is a change in
household composition, or if income
increases by at least 10 percent so that
RHS can determine whether a review of
the borrower’s circumstances is
required.

Dated: December 13, 2007.
Thomas C. Dorr,
Under Secretary, Rural Development.
[FR Doc. E7—25107 Filed 12—-26-07; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20856; Directorate
Identifier 2004—NE-25-AD; Amendment 39—
15315; AD 2007-26-13]

RIN 2120-AA64

Airworthiness Directives; MT-Propeller
Entwicklung GmbH Propellers

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
certain MT-Propeller Entwicklung
GmbH variable pitch and fixed pitch
propellers manufactured before 1995,
which had not been overhauled since
April 1994. That AD currently requires
overhauling the propeller blades and
performing initial and repetitive visual
inspections of affected propeller blades.
That AD also requires removing all
propeller blades from service with
damaged erosion sheath bonding or
loose erosion sheaths and installing any
missing or damaged polyurethane
protective strips. This AD requires the
same actions. This AD results from the
need to clarify the population of
affected propellers previously listed in
AD 2006—-05-05. We are issuing this AD
to prevent erosion sheath separation
leading to damage of the airplane.
DATES: This AD becomes effective
January 31, 2008.
ADDRESSES: You can get the service
information identified in this AD from
MT-Propeller USA, Inc., 1180 Airport
Terminal Drive, Deland, FL 32724;
telephone (386) 736—-7762, fax (386)
736-7696, or visit http://www.mt-
propeller.com.

The Docket Operations office is
located at Docket Management Facility,

U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT:
Terry Fahr, Aerospace Engineer, Boston
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803; e-mail
terry.fahr@faa.gov; telephone (781) 238—
7155, fax (781) 238-7170.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to certain MT-Propeller
Entwicklung GmbH variable pitch and
fixed pitch propellers manufactured
before 1995, which had not been
overhauled since April 1994. We
published the proposed AD in the
Federal Register on December 13, 2006
(71 FR 74878). That action proposed to
require:

¢ Overhauling the propeller blades
and performing initial and repetitive
visual inspections of affected propeller
blades.

e Removing all propeller blades from
service with damaged erosion sheath
bonding or loose erosion sheaths and
installing any missing or damaged
polyurethane protective strips.

The proposed AD resulted from the
need to clarify the population of
affected propellers previously listed in
AD 2006—-05-05. Since AD 2006—05—-05
was issued, MT-Propeller Entwicklung
GmbH Propellers and EASA have
clarified the population of affected
propellers. AD 2006—05-05 described
the affected propellers as variable pitch
and fixed pitch propellers with serial
numbers (SNs) below 95000.

Because propellers with SNs starting
with 00, 01, 02, 03, 04, 05, and 06, were
manufactured in the years 2000, 2001,
2002, 2003, 2004, 2005, and 2006
respectively, some operators are
confused as to whether their propeller
SN is part of the affected population.
For example, propeller SN 00246,
manufactured in 2000, would appear to
be part of the affected population
because the number is below 95000. For
clarification, we are identifying the
affected population as variable pitch
and fixed pitch propellers manufactured
before 1995 which had not been
overhauled since April 1994.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
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contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

Request To Include Only Propeller
Models That Have U.S. Type
Certificates

One commenter, the Modification and
Replacement Parts Association, requests
that we include only those propeller
models that have FAA type certificates,
and that only those type certificates
dated before 1996 be included in the
applicability, or that some alternate
applicability scheme be employed that
is clear and unambiguous. The
commenter is assuming that the AD
action should be applicable only to
propellers that have an FAA type
certificate.

We agree and changed the
applicability to include only those
propeller models that have FAA type
certificates, and only those type
certificates dated before 1996.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the change described
previously. We have determined that
this change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that 103 of these MT-
Propeller Entwicklung GmbH variable
pitch and fixed pitch propellers
installed on aircraft of U.S. registry will
be affected by this AD. We also estimate
that it will take about 2 work-hours to
inspect and install the polyurethane
protective strip of each affected
propeller, and about 4 work-hours to
remove a propeller requiring overhaul.
The average labor rate is $80 per work-
hour. Required parts to inspect and
install the polyurethane protective strip
of each affected propeller will cost
about $20. Based on these figures, we
estimate the total cost of the AD to U.S.

operators to inspect and install
protective strips, to be $18,540.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14502 (71 FR
11151, March 6, 2006), and by adding a
new airworthiness directive,
Amendment 39-15315, to read as
follows:

2007-26-13 MT-Propeller Entwicklung
GmbH: Amendment 39-15315. Docket
No. FAA-2005-20856; Directorate
Identifier 2004—NE-25-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 31, 2008.

Affected ADs

(b) This AD supersedes AD 2006—05—-05,
Amendment 39-14502.
Applicability

(c) This AD applies to MT-Propeller
Entwicklung GmbH, models MT, MTV-1,
MTV-3, MTV-5, MTV-6, MTV-7, MTV-9,
MTV-11, MTV-12, MTV-14, MTV-15,
MTV-18, and MTV-21 propellers
manufactured before 1995, which have not
been overhauled since April 1994. These
propellers may be installed on, but not
limited to, Apex ATL, Apex DR400, EADS
Socata Rallye, Extra EA—-300, Piper PA—46,
Rene Fournier RF4, Sukhoi SU-26, SU-29,
and SU-31; Yakovlev YAK-52, YAK-54, and
YAK-55; and Technoavia SM—92 airplanes.

Unsafe Condition

(d) This AD results from the need to clarify
the population of affected propellers
previously listed in AD 2006—-05-05. We are
issuing this AD to prevent erosion sheath
separation leading to damage of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Overhaul of Propeller Blades

(f) Overhaul all installed propeller blades
of propellers listed in the applicability,
within 30 days after the effective date of this
AD, unless previously done per AD 2006—05—
05.

Initial Visual Inspection of the Propeller
Blade

(g) Information about inspection
procedures and acceptable limits can be
found in Table 1 of this AD.



73258 Federal Register/Vol. 72, No. 247/ Thursday, December 27, 2007 /Rules and Regulations
TABLE 1.—SERVICE INFORMATION
For propeller model . . . See operation and installation manual . . .
T et e e e e e e e e e e e e e e e e e e e e e anraeaaeeaaaannaes No. E-112, issued Nov. 1993 or later.
MTV=1, MTV=7, MTV=18 ..ottt a e e No. E-118, issued March 1994 or later.

MTV-5, MTV-6, MTV-9, MTV-11, MTV-12, MTV-14, MTV-15, MTV-

No. E-124,

No. E-148,

issued March 1994 or later.

issued March 1994 or later.

(h) During the next preflight inspection or
100-hour inspection, whichever occurs first,
after the effective date of this AD, inspect all
MT and MTYV propellers by doing the
following:

(1) Determine if the erosion sheath of any
propeller blade is cracked or loose; and

(2) Determine if any propeller blade has
other damage out of acceptable limits.

(3) Before the next flight, remove from
service those propeller blades with a cracked
or loose erosion sheath, or other damage
affecting airworthiness.

Initial Visual Inspection of the Propeller
Blade Polyurethane Strip

(i) During the next pilot’s preflight
inspection after the effective date of this AD,
if the polyurethane protective strip on the
leading edge of the inner portion of the blade
is found to be damaged or missing, the
polyurethane protective strip must be
replaced or installed within 10-flight hours.
If electrical de-icing boots are installed, no
polyurethane protective strips are required.

Repetitive Visual Inspection of the Propeller
Blade

(j) If after the effective date of this AD, any
propeller blade erosion sheath found to be
cracked or loose during the pilot’s preflight
inspection, or 100-hour inspection, or annual
inspection, must be repaired, replaced, or
overhauled before the next flight.

Repetitive Visual Inspection of the Propeller
Blade Polyurethane Strip

(k) If after the effective date of this AD, any
propeller blade polyurethane protective strip
found to be damaged or missing during the
pilot’s preflight inspection, or 100-hour
inspection, or annual inspection, must be
replaced or installed within 10-flight hours.
If electrical de-icing boots are installed,
polyurethane protective strips are not
required.

Alternative Methods of Compliance

(I) The Manager, Boston Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Special Flight Permits

(m) Special flight permits are not
authorized.

Related Information

(n) MT-Propeller Entwicklung GmbH,
Service Bulletin No. 8B, dated March 8, 2006,
pertains to the subject of this AD. European
Aviation Safety Agency AD No. 20060345,
dated November 14, 2006, also addresses the
subject of this AD.

(o) Contact Terry Fahr, Aerospace
Engineer, Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate, 12
New England Executive Park, Burlington,
MA 01803; e-mail terry.fahr@faa.gov;
telephone (781) 238-7155, fax (781) 238—
7170, for more information about this AD.

Issued in Burlington, Massachusetts, on
December 19, 2007.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E7-25035 Filed 12-26-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0115 Directorate
Identifier 2007—-CE-080-AD; Amendment
39-15310; AD 2007-26-08]

RIN 2120-AA64

Airworthiness Directives; REIMS
AVIATION S.A. Model F406 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

On several occasions, leaks of the landing
gear emergency blowdown bottle have been
reported. Investigations revealed that the
leakage was located on the nut manometer
because of a design deficiency in the bottle
head.

If left uncorrected, the internal bottle
pressure could not be maintained to an
adequate level and could result in a
malfunction, failing to extend landing gears
during emergency situations.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
January 31, 2008.

On January 31, 2008, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 31, 2007 (72 FR
61578). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

On several occasions, leaks of the landing
gear emergency blowdown bottle have been
reported. Investigations revealed that the
leakage was located on the nut manometer
because of a design deficiency in the bottle
head.

If left uncorrected, the internal bottle
pressure could not be maintained to an
adequate level and could result in a
malfunction, failing to extend landing gears
during emergency situations.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 7
products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $11,330
per product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $79,870 or $11,410 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2007-26-08 REIMS AVIATION S.A.:
Amendment 39-15310; Docket No.
FAA-2007-0115; Directorate Identifier
2007-CE-080-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 31, 2008.
Affected ADs

(b) None.
Applicability

(c) This AD applies to F406 airplanes, all
serial numbers, that are:

(1) equipped with landing gear emergency
blowdown bottle part number (P/N)

9910154—4; and
(2) certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

On several occasions, leaks of the landing
gear emergency blowdown bottle have been
reported. Investigations revealed that the
leakage was located on the nut manometer
because of a design deficiency in the bottle
head.

If left uncorrected, the internal bottle
pressure could not be maintained to an
adequate level and could result in a
malfunction, failing to extend landing gears
during emergency situations.

The MCAI requires you to replace the old
landing gear emergency blowdown bottle
with a newly designed landing gear
emergency blowdown bottle.

Actions and Compliance

(f) Unless already done, within the next 12
calendar months after January 31, 2008 (the
effective date of this AD) remove the
emergency blowdown bottle P/N 99101544
and install the new emergency blowdown
bottle P/N 4063700-1 using the
accomplishment instructions of the REIMS
AVIATION Industries Service Bulletin No.:
F406-66, dated May 7, 2007.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.
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Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2007-0190,
dated July 12, 2007; and REIMS AVIATION
INDUSTRIES Service Bulletin No.: F406—-66,
dated May 7, 2007, for related information.

Material Incorporated by Reference

(i) You must use REIMS AVIATION
INDUSTRIES Service Bulletin No.: F406—66,
dated May 7, 2007, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact REIMS AVIATION
INDUSTRIES, Aérodrome de Reims Prunay,
51360 Prunay, France, A ’attention du
Support Client; telephone: +33
(0)3.26.48.46.53; fax: +33 (0)3.26.49.18.57.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
December 13, 2007.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—24638 Filed 12—-26-07; 8:45 am]|
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 422

[Docket No. SSA-2007-0009]

RIN 0960-AG36

Private Printing of Prescribed

Applications, Forms, and Other
Publications

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are issuing these final
rules to adopt without change the
Notice of Proposed Rulemaking
published on August 16, 2007 at 72 FR
45991. These final rules amend the
regulation at 20 CFR 422.527, which
requires a person, institution, or
organization (person) to obtain the
Social Security Administration’s (SSA’s)
approval prior to reproducing,
duplicating, or privately printing any
SSA prescribed application or other
form whether or not the person
intended to charge a fee. Section
1140(a)(2)(A) of the Social Security Act
(the Act) prohibits a person from
charging a fee to reproduce, reprint, or

distribute any SSA application, form, or
publication unless he/she obtains the
authorization of the Commissioner of
Social Security in accordance with such
regulations as he may prescribe. (42
U.S.C. 1320b-10(a)(2)(A)).

EFFECTIVE DATE: January 28, 2008.

FOR FURTHER INFORMATION CONTACT: You
may contact Renee Williams, Forms
Management Team, Office of
Publications and Logistics Management,
6401 Security Boulevard, P.O. Box 7703,
Baltimore, Maryland 21235-7703, (410)
965—4163, for information about this
regulation. For information on eligibility
or claiming benefits, please call our
national toll-free numbers, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet site, SSA Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

The current regulation at 20 CFR
422.527 requires any person who wishes
to reproduce, duplicate, or privately
print any application or other form
prescribed by SSA to obtain prior
approval of such use from SSA.
Consistent with the requirements of 20
CFR 422.527, in 1992, SSA began
approving requests from the public to
duplicate or privately print the
Administration’s applications or other
forms. The requirement to obtain SSA
approval applied whether or not the
person intended to charge a fee.

Section 312(a) of the Social Security
Independence and Program
Improvement Act (SSIPA) amended the
Social Security Act (the Act) and,
among other things, added section
1140(a)(2)(A) to the Act. Pub. L. 103—
296, Sec. 312(a) (codified as 42 U.S.C.
1320b-10(a)(2)(A)). This section
prohibits any person from charging a fee
to reproduce, reprint, or distribute
SSA'’s official applications, forms, or
publications unless the Commissioner
grants the person specific written
authorization in accordance with
regulations which the Commissioner
shall prescribe. These final rules will
implement section 312(a) of the SSIPA
by adding SSA publications to §422.527
and by providing for SSA’s prior
approval of requests to reproduce,
reprint, and/or distribute its
applications, forms, or publications
when the person intends to charge a fee.
Furthermore, this final rule will
implement section 312(a) by

establishing the procedure any person
who intends to charge a fee for
reproducing, reprinting, or distributing
SSA materials must follow to obtain
SSA’s prior approval. The requirement
to obtain SSA’s prior approval will
apply regardless of the means the
person uses to transmit the document,
e.g., Internet or direct mail. These final
rules will help to ensure that consumers
obtain accurate and current materials
and information regarding the
Administration’s programs. Nothing in
this rule alters or affects the requirement
to submit the forms and applications
prescribed by SSA or otherwise permits
any modifications of SSA’s prescribed
forms and applications.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules do not
meet the criteria for a significant
regulatory action under Executive Order
12866, as amended.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small
entities. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

In these final rules at 20 CFR 422.527,
we are implementing the following
provisions: (1) SSA’s publications will
be added to the list of items which
require the Administration’s pre-
authorization to reprint privately; (2)
SSA’s authorization to reprint
applications, forms, or publications will
only be required if the person or
company intends to charge a fee to for
the reprinted item(s); and (3) the
procedures a person who intends to
charge a fee must follow to obtain SSA’s
authorization.

These final rules contain information
collection requirements that need Office
of Management and Budget clearance
under the Paperwork Reduction Act of
1995 (PRA). As required by the PRA,
SSA has submitted a clearance request
for the regulation section and for form
SSA-1010 (“Request to Reproduce,
Duplicate, or Distribute SSA Forms,
Applications, or Publications”). SSA
will use Form SSA-1010 to collect the
required information described in these
final rules. SSA will publish the OMB
number and expiration date upon
approval.

As required by the PRA, SSA
published a Notice of Proposed
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Rulemaking on August 16, 2007, at 72
FR 45991. In this Notice, SSA solicited
comments under the PRA on the burden
estimate; the need for the information;
its practical utility; ways to enhance its
quality, utility and clarity; and ways to
minimize the burden on respondents,
including the use of automated
collection techniques or other forms of
information technology. We did not
receive any comments from the public.

List of Subjects in 20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies), Social Security,
Reporting and recordkeeping
requirements.

Dated: December 13, 2007.
Michael J. Astrue,
Commissioner of Social Security.

m For the reasons set forth in the
preamble, we are amending part 422 of
chapter III of title 20 of the Code of
Federal Regulations as follows:

PART 422—ORGANIZATION AND
PROCEDURES

Subpart F—[Amended]

m 1. The authority citation for subpart F
of part 422 is revised to read as follows:

Authority: Sec. 1140(a)(2)(A) of the Social
Security Act. 42 U.S.C. 1320b—10(a)(2)(A)
(Pub. L. 103-296, Sec. 312(a)).

m 2. Section 422.527 is revised to read
as follows:

§422.527 Private printing and modification
of prescribed applications, forms, and other
publications.

Any person, institution, or
organization wishing to reproduce,
reprint, or distribute any application,
form, or publication prescribed by the
Administration must obtain prior
approval if he or she intends to charge
a fee. Requests for approval must be in
writing and include the reason or need
for the reproduction, reprinting, or
distribution; the intended users of the
application, form, or publication; the fee
to be charged; any proposed
modification; the proposed format; the
type of machinery (e.g., printer, burster,
mail handling), if any, for which the
application, form, or publication is
being designed; estimated printing
quantity; estimated printing cost per
thousand; estimated annual usage; and
any other pertinent information
required by the Administration.
Forward all requests for prior approval
to: Office of Publications Management,

6401 Security Boulevard, Baltimore, MD
21235-6401.

[FR Doc. E7—24915 Filed 12-26-07; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9372]

RIN 1545-BE08

Disclosure of Return Information to the
Bureau of the Census

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulation.

SUMMARY: This document contains a
final regulation relating to the list of
items of return information disclosed to
the Bureau of the Census (Bureau). The
regulation adds two items of return
information for use in producing
demographic statistics programs,
including the Bureau’s Small Area
Income and Poverty Estimates (SAIPE).
The final regulation also removes four
items that the Bureau has indicated are
no longer necessary. This regulation
facilitates the assistance of the IRS to
the Bureau in its statistics programs and
requires no action by taxpayers and has
no effect on their tax liabilities.
DATES: Effective Date: This regulation is
effective on December 27, 2007.
Applicability Date: For dates of
applicability, see § 301.6103(j)(1)-1.
FOR FURTHER INFORMATION CONTACT:
Glenn Melcher, (202) 622—4570 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Under section 6103(j)(1), upon written
request from the Secretary of Commerce,
the Treasury Secretary is to furnish to
the Bureau of the Census (Bureau)
return information as may be prescribed
by Treasury regulations for the purpose
of, but only to the extent necessary in,
structuring censuses and conducting
related statistical activities authorized
by law. Section 301.6103(j)(1)-1 of the
regulations further defines such
purposes by reference to 13 U.S.C.
chapter 5 and provides an itemized
description of the return information
authorized to be disclosed for such
purposes.

This document adopts a final
regulation that authorizes the IRS to
disclose the additional items of return
information that have been requested by
the Secretary of Commerce in

developing and preparing demographic
statistics, including statutorily
mandated Small Area Income and
Poverty Estimates (SAIPE). The final
regulation also removes certain items of
return information that are authorized to
be disclosed in the existing regulation
but that the Secretary of Commerce has
indicated are no longer needed.

The final regulation in this issue of
the Federal Register amends the
Procedure and Administration
Regulations (26 CFR part 301) relating to
Internal Revenue Code (Code) section
6103(j)(1). The final regulation contains
rules relating to the disclosure of return
information reflected on returns to
officers and employees of the
Department of Commerce for structuring
censuses and conducting related
statistical activities authorized by law.

A notice of proposed rulemaking
(REG-147195-04, 2005-1 CB 888 [70 FR
12166-01]) was published in the
Federal Register on March 11, 2005. No
comments were received from the
public in response to the notice of
proposed rulemaking. No public hearing
was requested or held. The proposed
regulation is adopted by this Treasury
decision.

Explanation of Provisions

As duly requested by the Secretary of
Commerce and set forth in the proposed
regulation, this final regulation permits
disclosure to the Bureau of earned
income and the number of Earned
Income Credit-eligible qualifying
children.

The regulation also removes four
items of return information that the
Bureau indicated it no longer requires.
These items are: (1) End-of-year code;
(2) months actively operated; (3) total
number of documents and the total
amount reported on the Form 1096
(Annual Summary and Transmittal of
U.S. Information Returns) transmitting
Forms 1099-MISC (Miscellaneous
Income); and (4) Form 941 (Employer’s
Quarterly Federal Tax Return) indicator
and business address on Schedule C
(Profit or Loss From Business) of Form
1040. Accordingly, the regulation has
removed these items of return
information from those that may be
disclosed to the Bureau.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to this regulation, and because the



73262 Federal Register/Vol. 72,

No. 247/ Thursday, December 27, 2007 /Rules and Regulations

regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the NPRM
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
businesses.

Drafting Information

The principal author of this regulation
is Glenn Melcher, Office of the
Associate Chief Counsel (Procedure &
Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6103(j)(1)-1 is
amended by:
m 1. Revising paragraphs (b)(1)
introductory text and (b)(3) introductory
text, (b)(3)(xvii), (b)(3)(xviii), (b)(3)(xix),
(b)(3)(xx), (b)(3)(xxi), (b)(3)(xxii),
(b)(3)(xxiii), (b)(3)(xxiv), and (e).
m 2. Adding paragraphs (b)(1)(xvi) and
(b)(1)(xvii).
m 3. Removing and reserving paragraph
(b)(3)(xxv).

The revisions and additions read as
follows:

§301.6103(j)(1)-1 Disclosures of return
information reflected on returns to officers
and employees of the Department of
Commerce for certain statistical purposes
and related activities.

* * * * *

(b) Disclosure of return information
reflected on returns to officers and
employees of the Bureau of the Census.
(1) Officers or employees of the Internal
Revenue Service will disclose the
following return information reflected
on returns of individual taxpayers to
officers and employees of the Bureau of
the Census for purposes of, but only to
the extent necessary in, conducting and
preparing, as authorized by chapter 5 of
title 13, United States Code, intercensal
estimates of population and income for
all geographic areas included in the

population estimates program and
demographic statistics programs,
censuses, and related program
evaluation:

* * * * *

(xvi) Earned Income (as defined in
section 32(c)(2)).

(xvii) Number of Earned Income Tax
Credit-eligible qualifying children.

* * * * *

(b)(3) Officers or employees of the
Internal Revenue Service will disclose
the following business-related return
information reflected on returns of
taxpayers to officers and employees of
the Bureau of the Census for purposes
of, but only to the extent necessary in,
conducting and preparing, as authorized
by chapter 5 of title 13, United States
Code, demographic and economic
statistics programs, censuses, and
surveys. (The “returns of taxpayers”
include, but are not limited to: Form
941; Form 990 series; Form 1040 series
and Schedules C and SE; Form 1065 and
all attending schedules and Form 8825;
Form 1120 series and all attending
schedules and Form 8825; Form 851;
Form 1096; and other business returns,
schedules and forms that the Internal
Revenue Service may issue.):

* * * * *

(xvii) Principal industrial activity
code, including the business
description.

(xviii) Consolidated return indicator.

(xix) Wages, tips, and other
compensation.

(xx) Social Security wages.

(xxi) Deferred wages.

(xxii) Social Security tip income.

(xxiii) Total Social Security taxable
earnings.

(xxiv) Gross distributions from
employer-sponsored and individual
retirement plans from Form 1099-R.

(xxv) [Reserved].

* * * * *

(e) Effective/applicability date. This
section is applicable to disclosures to
the Bureau of the Census on or after
December 27, 2007.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: December 18, 2007.
Eric Solomon,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. E7-25014 Filed 12-26—07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG-2007-0168]
RIN 1625-AA09

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway (AIWW),
at Scotts Hill, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved an
additional temporary deviation from the
regulations governing the operation of
the Figure Eight Swing Bridge, at ATWW
mile 278.1, at Scotts Hill, NC. From
February 1, 2008 at 6 p.m., until
February 29, 2008 at 5:30 p.m., this
added deviation allows the drawbridge
to remain closed-to-navigation each day
from 6 p.m. to 9:30 a.m., from 10 a.m.

to 1:30 p.m., and from 2 p.m. to 5:30
p.m., to complete sandblasting and
painting operations. In addition,
commercial vessel openings will be
provided at night if at least three hours
notice is given by calling (910) 686—
0635 or via marine radio on Channel 13.
DATES: This deviation is effective from
6 p.m. on February 1, 2008 to 5:30 p.m.
on February 29, 2008.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (dpb), Fifth
Coast Guard District, Federal Building,
1st Floor, 431 Crawford Street,
Portsmouth, VA 23704-5004 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (757) 398—6222.
Commander (dpb), Fifth Coast Guard
District maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT: Gary
S. Heyer, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6629.

SUPPLEMENTARY INFORMATION: The
Figure Eight Swing Bridge has a vertical
clearance in the closed position to
vessels of 20 feet, above mean high
water (MHW). Also, the vertical
clearance in this location is limited to
85 feet, above MHW, by the overhead
power line.

On October 2, 2007, we published a
notice of temporary deviation from
regulations entitled ‘“Drawbridge
Operation Regulations; Atlantic
Intracoastal Waterway (AIWW), at
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Scotts Hill, NC” in the Federal Register
(72 FR 56013).

Contractors, on behalf of the Figure
Eight Homeowners Association (the
bridge owner), have requested an
extension of the abovementioned
temporary deviation with new dates and
times to complete sandblasting, cleaning
and painting of the bridge
superstructure.

To finish this operation, the Figure
Eight Swing Bridge will be further
maintained in the closed-to-navigation
position each day from February 1,
2008, until February 29, 2008, from 6
p-m. to 9:30 a.m., from 10 a.m. to 1:30
p.m., and from 2 p.m. to 5:30 p.m. In
addition, commercial vessel openings
will be provided at night if at least three
hours notice is given by calling (910)
686—0635 or via marine radio on
Channel 13. At all other times, the
drawbridge will operate in accordance
with 33 CFR 117.821(a)(3).

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

We have analyzed this temporary
deviation under Commandant
Instruction M16475.1D and Department
of Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f). The
environmental impact that this
temporary deviation will have is
minimal because of the drawbridge
being closed to vessels to perform
routine repair and maintenance will not
result in a change in functional use, or
an impact on a historically significant
element or setting.

Dated: December 14, 2007.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. E7—24977 Filed 12—-26-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-04-133]
RIN 1625-AB17

Regulated Navigation Area; Buzzards
Bay, Massachusetts; Navigable
Waterways Within the First Coast
Guard District

AGENCY: Coast Guard, DHS.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard is making a
technical correction to a Final Rule
published in the Federal Register on
December 13, 2007. (72 FR 70780.) The
Final Rule titled “Regulated Navigation
Area; Buzzards Bay, Massachusetts;
Navigable Waterways within the First
Coast Guard District” contained an
inaccurate amendatory instruction to
revise an imprecise and potentially
confusing cross references regarding the
applicability of certain regulations
implemented by the rule. The revised
amendatory instruction provided in this
correction is intended to implement the
revision to Part 165 found in 72 FR
70780.

DATES: This correction is effective as of
December 27, 2007.

ADDRESSES: Comments and material
received from the public concerning this
correction will be made part of the
docket for the underlying rule and will
be available for inspection and copying
at the offices of Commander, Coast
Guard Sector Southeastern New
England, East Providence Office, 20
Risho Avenue, East Providence, RI
02914, between 8 a.m. and 3 p.m.
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward G. LeBlanc at Coast Guard
Sector Southeastern New England, East
Providence, RI, 401-435-2351.

SUPPLEMENTARY INFORMATION:
Background

On December 13, 2008, the Coast
Guard published a Final Rule titled
“Regulated Navigation Area; Buzzards
Bay, Massachusetts; Navigable
Waterways within the First Coast Guard
District” to correct an existing Regulated
Navigation Area (RNA) within the
waters of the First Coast Guard District.
(72 FR 70780). Specifically, the Final
Rule corrected erroneous references to
“Subpart B of this chapter” and
“Subpart B of this part” in Part 161 and

Part 165, respectively. The references
should have instead referred to
“Subpart B of Part 161” in the revisions
of both Part 161 and Part 165. The
correction to Part 161 has been made.
However, the reference in Part 165 was
not made due to an inaccurate
amendatory instruction. The substantive
requirements of the rule are not altered
by this technical correction.

Need for Correction

The Final Rule published on
December 13, 2007 amended Parts 161
and 165 of Title 33 of the Code of
Regulations. (72 FR 70780.) As
explained in the preamble, the Final
Rule revised a previously published
erroneous reference to “Subpart B of
this chapter”” and “Subpart B of this
part” in Part 161 and Part 165,
respectively, instead of referring to
“Subpart B of Part 161" in the revisions
of both Part 161 and Part 165. The
amendatory instruction for the Part 165
correction erroneously directed the
deletion of 33 CFR 165.100(d)(5)(iv)(A)—
(B) instead of only correcting the
introductory text of 33 CFR
165.100(d)(5)(iv). This Final Rule
corrects amendatory instruction 4 to
revise the introductory text of 33 CFR
165.100(d)(5)(iv) without deleting
subparagraphs (A) and (B), which was
the intent of the December 13, 2007
Final Rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—WATERWAYS SAFETY;
REGULATED NAVIGATION AREAS
AND LIMITED ACCESS AREAS

In the December 13, 2007 Federal
Register, page 70780, amendatory
instruction 4 is corrected to read as
follows:

“4,In §165.100, revise (d)(5)(iv)
introductory text to read as follows:”

Dated: December 17, 2007.

Steve Venckus,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. E7—-24978 Filed 12—26-07; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OAR-2007-0384; FRL-8510-9 ]
RIN 2060-A028

Protection of Stratospheric Ozone:
Extension of Global Laboratory and

Analytical Use Exemption for Essential
Class | Ozone-Depleting Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
extend the global laboratory and
analytical use exemption for the
production and import of class I ozone-
depleting substances through December
31, 2011, consistent with the recent
actions by the Parties to the Montreal
Protocol on Substances that Deplete the
Ozone Layer. The exemption allows
persons in the United States to produce
and import controlled substances for
laboratory and analytical uses that have
not been already identified by EPA as
nonessential. The final rule also extends
the applicability of the global laboratory
and analytical use exemption to the
production and import of methyl
bromide for specific laboratory uses.
Finally, this action eliminates the
testing of organic matter in coal from the
global laboratory and analytical use
exemption.

DATES: This final rule is effective on
December 27, 2007.

ADDRESSES: EPA has established a
docket for this action identified under
Docket ID No. EPA-HQ-OAR-2007—
0384. All documents in the docket are
listed on the http://www.regulations.gov
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available only through
www.regulations.gov or in hard copy. To
obtain copies of materials in hard copy,
please call the EPA Docket Center at
(202) 564—1744 between the hours of
8:30 a.m.—4:30 p.m. E.S.T., Monday—
Friday, excluding legal holidays, to
schedule an appointment. The EPA
Docket Center’s Public Reading Room
address is EPA/DC, EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Staci Gatica by regular mail: U.S.

Environmental Protection Agency,
Stratospheric Protection Division
(6205]), 1200 Pennsylvania Avenue,
NW., Washington, DC, 20460; by courier
service or overnight express: 1301 L
Street, NW., Washington DC 20005,
Workstation 1047B, by telephone: 202—
343-9469; or by e-mail:
gatica.staci@epa.gov. You may also visit
the EPA’s Ozone Depletion Web site at
www.epa.gov/ozone/strathome.html for
further information about EPA’s
Stratospheric Ozone Protection
regulations, the science of ozone layer
depletion, and other related topics.

SUPPLEMENTARY INFORMATION: Section
553(d) of the Administrative Procedure
Act (APA), 5 U.S.C. Chapter 5, generally
provides that rules may not take effect
earlier than 30 days after they are
published in the Federal Register. EPA
is issuing this final rule under section
307(d) of the Clean Air Act, which
states: ““The provisions of section 553
through 557 * * * of Title 5 shall not,
except as expressly provided in this
section, apply to actions to which this
subsection applies.” CAA section
307(d)(1). Thus, section 553(d) of the
APA does not apply to this rule. EPA is
nevertheless acting consistently with
the policies underlying APA section
553(d) in making this rule effective on
January 1, 2008. APA section 553(d)
authorizes an earlier effective date “‘as
otherwise provided by the agency upon
good cause found and published with
the rule.” Because, absent today’s
action, the exemption from the phaseout
of Class I substances used for laboratory
and analytical uses will expire as of the
end of 2007, it is important to assure
that today’s action will take effect at the
beginning of 2008.
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I. Background on the Montreal Protocol
and the Global Laboratory and
Analytical Use Exemption

The Montreal Protocol on Substances
that Deplete the Ozone Layer (Montreal
Protocol) is the international agreement
to reduce and eventually eliminate the
production and consumption ! of all
ozone-depleting substances (ODSs). The
elimination of production and
consumption of ODSs has been
accomplished through adherence to
phaseout schedules for specific ODSs.
Section 604 of the Clean Air Act, as
amended in 1990 and 1998, requires
EPA to promulgate regulations
implementing the Montreal Protocol’s
phaseout schedules in the United States.
Those regulations are codified at 40 CFR
Part 82, Subpart A. As of January 1,
1996, production and import of most
class I ODSs—including
chlorofluorocarbons (CFCs), halons,
carbon tetrachloride, and methyl
chloroform 2—were phased out in
developed countries, including the
United States.

However, the Montreal Protocol
provides exemptions that allow for the
continued import and/or production of
ODSs for specific uses. Under the
Montreal Protocol, for most class I
ODSs, the Parties may collectively grant
exemptions to the ban on production
and import of ODSs for uses that they
determine to be “essential.” For
example, with respect to CFCs, Article
2A(4) provides that the phaseout will
apply “save to the extent that the Parties
decide to permit the level of production
or consumption that is necessary to
satisfy uses agreed by them to be
essential.” Similar language appears in
the control provisions for halons (Art.
2B), carbon tetrachloride (Art. 2D),
methyl chloroform (Art. 2E),
hydrobromofluorocarbons (Art. 2G), and
chlorobromomethane (Art. 2I). As
defined by Decision IV/25 of the Parties,

1“Consumption” is defined as the amount of a
substance produced in the United States, plus the
amount imported into the United States, minus the
amount exported to Parties to the Montreal Protocol
(see Section 601(6) of the Clean Air Act).

2(Class I ozone depleting substances are listed at
40 CFR Part 82, Subpart A, Appendix A.
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use of a controlled substance is essential
only if (1) it is necessary for the health,
safety or is critical for the functioning of
society (encompassing cultural and
intellectual aspects), and (2) there are no
available technically and economically
feasible alternatives or substitutes that
are acceptable from the standpoint of
environment and health.

Decision X/19 (taken in 1998) allowed
a general exemption for essential
laboratory and analytical uses through
December 31, 2005. EPA codified this
exemption at 40 CFR part 82, Subpart A.
While the Clean Air Act does not
specifically provide for this exemption,
EPA determined that an exemption for
essential laboratory and analytical uses
was allowable under the Act as a de
minimis exemption. EPA addressed the
de minimis exemption in the final rule
of March 13, 2001 (66 FR 14760-14770).

Decision X/19 also requested the
Montreal Protocol’s Technology and
Economic Assessment Panel (TEAP), a
group of technical experts from various
Parties, to report annually to the Parties
to the Montreal Protocol on procedures
that could be performed without the use
of controlled substances. It further
stated that at future Meetings of the
Parties (MOPs), the Parties would
decide whether such procedures should
no longer be eligible for exemptions.
Based on the TEAP’s recommendation,
the Parties to the Montreal Protocol
decided in 1999 (Decision XI/15) that
the general exemption no longer applied
to the following uses: testing of oil and
grease and total petroleum
hydrocarbons in water; testing of tar in
road-paving materials; and forensic
finger-printing. EPA incorporated this
exclusion at Appendix G to Subpart A
of 40 CFR part 82 on February 11, 2002
(67 FR 6352).

At the 18th MOP the Parties
acknowledged the need for methyl
bromide for laboratory and analytical
procedures, and added methyl bromide
to the approved ODSs under the
essential laboratory and analytical use
exemption. Decision XVIII/15 outlines
specific uses and exclusions for methyl
bromide under the exemption. Section
II. B of this preamble provides further
discussion of the inclusion of methyl
bromide in the essential laboratory and
analytical use exemption.

Most recently in September 2007, at
the 19th MOP, the Parties in Decision
XIX/18 extended the global laboratory
and analytical use exemption through
December 31, 2011. Decision XIX/18
also eliminates the testing of organic
matter in coal from the global
exemption for laboratory and analytical
uses of controlled substances and
requests the Technology and Economic

Assessment Panel (TEAP) and its
Chemical Technical Options Committee
(CTOC) to provide, by the Twenty-first
Meeting of the Parties, a list of
laboratory analytical uses of ozone-
depleting substances, indicating those
for which alternatives exist and
therefore no longer need exemption for
use of class I ODS (p. 43, Air Docket
EPA-HQ-OAR-2007-0384).

EPA’s regulations regarding this
exemption at 40 CFR 82.8(b) currently
state, ““A global exemption for class I
controlled substances for essential
laboratory and analytical uses shall be
in effect through December 31, 2007
subject to the restrictions in appendix G
of this subpart, and subject to the record
keeping and reporting requirements at
§82.13(u) through (x). There is no
amount specified for this exemption.”
Because certain laboratory procedures
continue to require the use of class I
substances in the United States, because
non-0ODS replacements for the class I
substances have not been identified for
all uses, and because the Parties, via
Decision XIX/18, extended this
exemption through December 31, 2011,
EPA is revising 40 CFR 82.8(b) to reflect
the extension of the exemption to
December 31, 2011. For a more detailed
discussion of the reasons for the
exemption, refer to the March 13, 2001,
final rule (66 FR 14760). As discussed
in the March 2001 rule, the controls in
place for laboratory and analytical uses
provide adequate assurance that very
little, if any, environmental damage will
result from the handling and disposal of
the small amounts of class I ODS used
in such applications. In addition, the
2006 CTOC Assessment Report shows a
general decrease from 2002 through
2005 in the amount of phased-out class
I substances being supplied to
laboratories under this exemption (p.
33, EPA-HQ-OAR-2007-0384).

EPA proposed to extend the date
through December 31, 2015 but clearly
explained that at the time the proposed
rule was issued the Parties had not yet
taken a decision regarding extension of
the global laboratory and analytical use
exemption and that the final rule would
reflect the date decided by the Parties at
the 18th MOP.

I1. This Action

Today, EPA takes final action to (1)
extend the laboratory and analytical use
exemption from December 31, 2007, to
December 31, 2011, for specific
laboratory uses, (2) apply the laboratory
and analytical use exemption to the
production and import of methyl
bromide, (3) eliminate the testing of
organic matter in coal from the
laboratory and analytical use

exemption, and (4) make technical
corrections to regulatory text.

A. Extension of the Global Laboratory
and Analytical Use Exemption

EPA received three comments on the
proposed rule (72 FR 52332). Two
comments supported the proposal. A
third commenter provided general
comments stating that chemicals that
deplete the ozone should not be used
any longer and questioned whether any
use of such chemicals is essential. As
discussed above, the Montreal Protocol
specifically provides for exemptions for
essential uses, and Decisions of the
Parties—including Decision XIX/18
taken in 2007, specifically provide for
an exemption for global laboratory and
analytical uses. EPA notes that uses
addressed under this exemption are
typically for niche applications or for
experimental work of importance to
society. For example, some Federal and
State laws, including regulations issued
under the Clean Air Act and the Clean
Water Act, require testing of water, soil,
or air to measure compliance with
environmental standards. A pure
sample of an ODS may be necessary to
properly calibrate the testing equipment
and effectively monitor the presence of
chemicals of interest in the
environment. A fuller description of
laboratory and analytical uses may be
found in EPA’s March 2001 final rule
(66 FR 14760).

B. Applicability of the Global Laboratory
and Analytical Use Exemption to
Methyl Bromide

As of January 1, 2005, production and
import of methyl bromide has been
phased out in the United States, except
for limited exemptions (40 CFR 82.4(d)).
Methyl bromide is a class I controlled
substance used chiefly as a fumigant for
soil treatment and pest control. EPA
created a system of allowances to permit
continued production and import of
methyl bromide for critical uses after
January 1, 2005 (see 69 FR 76982,
December 23, 2004). This critical use
exemption does not include provisions
for continued production of methyl
bromide to supply laboratories.
However, the phaseout of methyl
bromide production and import does
not currently restrict inventories of
methyl bromide produced prior to
January 1, 2005, from being used for
laboratory and analytical applications,
as described in the December 23, 2004
final rule.

Methyl bromide (also known as
bromomethane) has laboratory uses, for
example, as a chemical intermediate
and methylating agent. EPA regulations
allow for methyl bromide to be
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produced after the January 1, 2005,
phaseout date if production is covered
by “unexpended critical use
allowances” (40 CFR 82.4(b)(1)). The
regulations also provide for a “global
exemption for class I controlled
substances for essential laboratory and
analytical uses,” subject to the
restrictions in Appendix G (40 CFR
82.4(n)(1)(iii), 82.8(b)). EPA did not
address the issue of whether the lab use
exemption should apply to methyl
bromide when promulgating the initial
exemption, but EPA did propose to
include methyl bromide in the 2005
rulemaking that extended the exemption
through December 31, 2007 (see 70 FR
25727). EPA received one comment on
the proposed inclusion of methyl
bromide and it was general in nature.
Nonetheless, EPA recognized that
further discussion of whether the global
laboratory exemption should include
methyl bromide might occur at a future
MOP and deferred final action on the
issue.

In November of 2006, during the 18th
Meeting of the Parties to the Montreal
Protocol, the Parties included methyl
bromide in the essential laboratory and
analytical use exemption via Decision
XVIII/15. Specifically, Decision XVIII/
15 allows methyl bromide to be used:
(1) As a reference or standard (a) to
calibrate equipment which uses methyl
bromide; (b) to monitor methyl bromide
emission levels; (c) to determine methyl
bromide residue levels in goods, plants,
and commodities; (2) in laboratory
toxicological studies; (3) to compare the
efficacy of methyl bromide and its
alternatives inside a laboratory; and (4)
as a laboratory agent which is destroyed
in a chemical reaction in the manner of
feedstock. Furthermore, Decision XVIII/
15 specifically notes that the Montreal
Protocol’s technical review bodies were
not in favor of classifying field trials
using methyl bromide as essential
laboratory and analytical uses and
indicates that Parties wishing to carry
out such field trials could submit
critical use nominations for that
purpose (p. 43, EPA-HQ-OAR-2007—
0384).

EPA sought comment on whether the
global laboratory and analytical use
exemption should specifically include
methyl bromide. The three comments
received were general in nature and did
not discuss methyl bromide specifically.
Because EPA did not receive any
adverse comment regarding the
inclusion of methyl bromide in the
laboratory and analytical use
exemption, the Agency is extending the
exemption to the methyl bromide uses
listed in the proposed rule.

C. Eliminating the Testing of Organic
Matter in Coal From the Global
Exemption for Laboratory and
Analytical Use

Decision X/19, paragraph 2, requests
the Technology and Economic
Assessment Panel (TEAP), a group of
technical experts from various Parties,
to report annually on the development
and availability of laboratory and
analytical procedures that can be
performed without using class I
controlled substances and that Parties,
in subsequent decisions, would decide
whether such procedures would no
longer be eligible for exemptions.
Decision XIX/18 eliminates the testing
of organic matter in coal from the global
laboratory and analytical use
exemption.

In the proposed rule, EPA indicated
its overall intention to mirror in this
final rule, the decisions taken at the
19th MOP in September of 2007.
Therefore, this action eliminates the
testing of organic matter in coal from the
global laboratory and analytical use
exemption. EPA highly regards
technical recommendations made by the
TEAP and routinely amends domestic
regulations to mirror decisions taken by
the Parties based on TEAP
recommendations.

D. Minor Technical Corrections

EPA proposed to revise three
paragraphs in the reporting
requirements at 40 CFR 82.13 to correct
two sets of minor typographical errors.
EPA received no specific comments on
these corrections, and is finalizing them
today.

The first set addresses incorrect
paragraph references. Under 40 CFR
82.13(v), distributors of laboratory
supplies who purchased controlled
substances under the essential global
laboratory and analytical use exemption
must report on a quarterly basis the
quantity of each controlled substance
purchased by each laboratory customer
whose certification was previously
provided to the distributor, and refers to
the provisions of paragraph (y). The
reference to paragraph (y) is erroneous
and should instead be a reference to
paragraph (w), which describes annual
certifications provided by laboratory
customers. Paragraph (v) also refers to
§ 82.4(z), but should actually reference
§82.13(x).

Similarly, § 82.13(x) (applicable to
distributors who only sell controlled
substances as reference standards for
calibrating laboratory analytical
equipment) incorrectly refers to
paragraph (y) and should instead refer
to paragraph (w). Further, the reference

to reports required under paragraph (x)
should be corrected to refer to reports
required under (v).

The second set of corrections
addresses the inaccurate terminology
that is used to refer to the essential
laboratory and analytical use
exemption. In § 82.13(v), (w), and (x),
the exemption is referred to as the
“global laboratory essential-use
exemption.” This is not consistent with
the rest of the regulation. EPA is
replacing the reference to ““global
laboratory essential-use exemption”
with the term “global essential
laboratory and analytical use
exemption,” in §82.13(v), (w), and (x).
EPA received no specific comments on
these corrections.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This final action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO.

B. Paperwork Reduction Act

This final action does not propose any
new information collection burden. The
recordkeeping and reporting
requirements included in this action are
already included in an existing
information collection burden analysis
and this action does not propose any
changes that would affect the burden.
The Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations at
40 CFR 82.8(a) under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501, et seq. and has assigned OMB
control number 2060-0170, EPA ICR
number 1432.25. A copy of the OMB
approved Information Collection
Request (ICR) may be obtained from
Susan Auby, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822T); 1200 Pennsylvania
Ave., NW., Washington, DC 20460 or by
calling (202) 566—1672.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
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previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR part 82 are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impact
of today’s final rule on small entities,
small entity is defined as: (1)
Pharmaceutical preparations
manufacturing businesses (NAICS code
325412) that have less than 750
employees; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

This action provides an otherwise
unavailable benefit to those companies
that obtain ozone-depleting substances

under the essential laboratory and
analytical use exemption. Therefore
today’s action will relieve regulatory
burden for all small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub.L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative, if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed a small government
agency plan under section 203 of the
UMRA. The plan must provide for
notifying potentially affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local, or tribal governments or the
private sector, since it merely provides
an essential laboratory and analytical
use exemption from the 1996 and 2005
phaseouts of class I ODSs (including
methyl bromide). Similarly, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments, because this rule merely

extends the essential laboratory and
analytical use exemption.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175 as it merely
provides an essential laboratory and
analytical use exemption from the 1996
and 2005 phaseouts of class I ODSs
(including methyl bromide). Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “‘economically
significant”” under E.O. 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned
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regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

EPA interprets E.O. 13045 as applying
only to those regulatory actions that are
based on health or safety risks, such as
the analysis required under section 5—
501 of the Order has the potential to
influence the regulation. This final rule
is not subject to E.O. 13045 as it merely
provides an essential laboratory and
analytical use exemption from the 1996
and 2005 phaseouts of class I ODSs
(including methyl bromide).

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. The rule merely provides an
essential laboratory and analytical use
exemption from the 1996 and 2005
phaseouts of class I ODSs (including
methyl bromide).

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), Public Law No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
final rule does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their

mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. The controls in place for
laboratory and analytical uses provide
adequate assurance that very little, if
any, environmental impact will result
from the handling and disposal of the
small amounts of class I ODS used in
such applications.

Furthermore, the 2006 CTOC
Assessment Report shows a general
decrease from 2002 through 2005 in the
amount of phased-out class I substances
being supplied to laboratories under this
exemption.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective December 27, 2007.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Chlorofluorocarbons, Imports, Methyl
chloroform, Ozone, Reporting and
recordkeeping requirements.

Dated: December 19, 2007.

Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, 40 CFR Part 82 is amended as
follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

m 1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

m 2. Section 82.8 is amended by revising
paragraph (b) to read as follows:

§82.8 Grant of essential use allowances
and critical use allowances.
* * * * *

(b) A global exemption for class I
controlled substances for essential
laboratory and analytical uses shall be
in effect through December 31, 2011,
subject to the restrictions in appendix G
of this subpart, and subject to the
record-keeping and reporting
requirements at § 82.13(u) through (x).
There is no amount specified for this

exemption.
* * * * *

m 3. Section 82.13 is amended by
revising paragraphs (v), (w) introductory
text, and (x) to read as follows:

§82.13 Recordkeeping and reporting
requirements for class | controlled
substances.

* * * * *

(v) Any distributor of laboratory
supplies who purchased controlled
substances under the global essential
laboratory and analytical use exemption
must submit quarterly (except
distributors following procedures in
paragraph (x) of this section) the
quantity of each controlled substance
purchased by each laboratory customer
whose certification was previously
provided to the distributor pursuant to
paragraph (w) of this section.

(w) A laboratory customer purchasing
a controlled substance under the global
essential laboratory and analytical use
exemption must provide the producer,
importer or distributor with a one-time-
per-year certification for each controlled
substance that the substance will only
be used for essential laboratory and
analytical uses (defined at appendix G
of this subpart) and not be resold or

used in manufacturing.
* * * * *

(x) Any distributor of laboratory
supplies who purchased class I
controlled substances under the global
essential laboratory and analytical use
exemption, and who only sells the class
I controlled substances as reference
standards for calibrating laboratory
analytical equipment, may write a letter
to the Administrator requesting
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permission to submit the reports
required under paragraph (v) of this
section annually rather than quarterly.
The Administrator will review the
request and issue a notification of
permission to file annual reports if, in
the Administrator’s judgment, the
distributor meets the requirements of
this paragraph. Upon receipt of a
notification of extension from the
Administrator, the distributor must
submit annually the quantity of each
controlled substance purchased by each
laboratory customer whose certification
was previously provided to the
distributor pursuant to paragraph (w) of
this section.

* * * * *

m 4. Appendix G to subpart A of part 82
is amended by adding item paragraph 1.
(d) and by adding paragraph 5. to read
as follows:

Appendix G to Subpart A of Part 82—
UNEP Recommendations for Conditions
Applied to Exemptions and Essential
Laboratory and Analytical Uses

1. % * %

d. Testing of organic matter in coal.
* * * * *

5. Pursuant to Decision XVIII/15 of the
Parties to the Montreal Protocol, methyl
bromide is exempted for the following
approved essential laboratory and analytical
purposes listed in following items (a) through
(d). Use of methyl bromide for field trials is
not an approved use under the global
laboratory and analytical use exemption. The
provisions of Appendix G, paragraphs (1),
(2), (3), and (4), regarding purity, mixing,
container, and reporting requirements for
other exempt ODSs, also apply to the use of
methyl bromide under this exemption.

a. Methyl bromide is exempted as an
approved essential laboratory and analytical
use as a reference or standard to calibrate
equipment which uses methyl bromide, to
monitor methyl bromide emission levels, or
to determine methyl bromide residue levels
in goods, plants and commodities;

b. Methyl bromide is exempted as an
approved essential laboratory and analytical
when used in laboratory toxicological
studies;

¢. Methyl bromide is exempted as an
approved essential laboratory and analytical
use to compare the efficacy of methyl
bromide and its alternatives inside a
laboratory; and

d. Methyl bromide is exempted as an
approved essential laboratory and analytical
use as a laboratory agent which is destroyed
in a chemical reaction in the manner of
feedstock.

[FR Doc. E7—-25091 Filed 12—-26-07; 8:45 am]

BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 001005281-0369-02]
RIN 0648—-XE53

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic; Trip
Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; trip limit
reduction.

SUMMARY: NMFS reduces the trip limit
in the commercial hook-and-line fishery
for king mackerel in the northern
Florida west coast subzone to 500 lb
(227 kg) of king mackerel per day in or
from the exclusive economic zone
(EEZ). This trip limit reduction is
necessary to protect the Gulf king
mackerel resource.

DATES: This rule is effective 12:01 a.m.,
local time, December 27, 2007, through
June 30, 2008, unless changed by further
notification in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, telephone 727-824—
5305, fax 727-824-5308, e-mail
susan.gerhart@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

On April 27, 2000, NMFS
implemented the final rule (65 FR
16336, March 28, 2000) that divided the
Florida west coast subzone of the
eastern zone into northern and southern
subzones, and established their separate
quotas. The quota for the northern
Florida west coast subzone is 168,750 lb
(76,544 kg)(50 CFR
622.42(c)(1)(1)(A)(2)(i1)).

In accordance with 50 CFR
622.44(a)(2)(ii)(B)(2), from the date that

75 percent of the northern Florida west
coast subzone’s quota has been
harvested until a closure of the
subzone’s fishery has been effected or
the fishing year ends, king mackerel in
or from the EEZ may be possessed on
board or landed from a permitted vessel
in amounts not exceeding 500 1b (227
kg) per day.

NMEFS has determined that 75 percent
of the quota for Gulf group king
mackerel from the northern Florida west
coast subzone has been reached.
Accordingly, a 500-1b (227-kg) trip
limit applies to vessels in the
commercial fishery for king mackerel in
or from the EEZ in the northern Florida
west coast subzone effective 12:01 a.m.,
local time, December 27, 2007. The 500—
b (227-kg) trip limit will remain in
effect until the fishery closes or until the
end of the current fishing year (June 30,
2008), whichever occurs first.

The Florida west coast subzone is that
part of the eastern zone south and west
of 25°20.4" N. lat. (a line directly east
from the Miami-Dade County, FL
boundary). The Florida west coast
subzone is further divided into northern
and southern subzones. The northern
subzone is that part of the Florida west
coast subzone that is between 26°19.8"
N. lat. (a line directly west from the Lee/
Collier County, FL boundary) and
87°31°06”; W. long. (a line directly south
from the Alabama/Florida boundary).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself
already has been subject to notice and
comment, and all that remains is to
notify the public of the closure, if
warranted.

NMEFS also finds good cause that the
implementation of this action cannot be
delayed for 30 days. There is a need to
implement this measure in a timely
fashion to prevent an overrun of the
commercial quota of Gulf king mackerel
in the northern Florida west coast
subzone, given the capacity of the
fishing fleet to harvest the quota
quickly. Any delay in implementing this
action would be contrary to the
Magnuson-Stevens Act and the FMP.
Accordingly, under 5 U.S.C. 553(d), a
delay in the effective date is waived.
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This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 20, 2007.
Galen R. Tromble,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07-6200 Filed 12-20-07; 2:16 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No.070719385-7574—-02]
RIN 0648—-AV59

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Revision
of Vessel Monitoring System (VMS)
Requirements for Commercial Gulf
Reef Fish Vessels

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
revise VMS requirements applicable to
the commercial reef fish fishery in the
Gulf of Mexico (Gulf) and to revise the
allowable methods for complying with
the advance notification of landing
requirement in the Gulf red snapper
individual fishing quota (IFQ) program.
Regarding the VMS program, this final
rule allows commercial reef fish vessel
owners or operators to reduce the
frequency of VMS transmissions while
in port; extends the existing power-
down exemption to include reef fish
vessels while in port; and adds a
grandfather clause to address VMS units
approved for use in the Gulf reef fish
fishery. Regarding the IFQ program, this
final rule expands the allowable
methods for communicating the
required advance notification of
landing. The intended effects of this
final rule are to resolve an unanticipated
technological problem with the VMS
draining power from vessels that are in
port without access to external power
sources; provide a grandfather clause for
previously approved Gulf reef fish VMS
units; and facilitate compliance with the
advance notification of landing
requirement in the IFQ program.
Finally, NMFS informs the public of the
approval by the Office of Management
and Budget (OMB) of the collection-of-
information requirements contained in

this final rule and publishes the OMB
control numbers for those collections.

DATES: This rule is effective January 28,
2008.

ADDRESSES: Copies of the Final
Regulatory Flexibility Analysis (FRFA)
may be obtained from Peter Hood,
NMFS, Southeast Regional Office, 263
13th Avenue South, St. Petersburg, FL
33701; telephone 727-824-5305; fax
727-824-5308; e-mail
peter.hood@noaa.gov.

Comments regarding the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this final rule may be
submitted in writing to Jason Rueter at
the Southeast Regional Office address
(above) and to David Rostker, OMB, by
e-mail at David Rostker@omb.eop.gov,
or by fax to 202—395-7285.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, telephone 727-824-5305;
fax 727-824-5308; e-mail
peter.hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
(Council) and is implemented through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

On August 6, 2007, NMFS published
the proposed rule to revise VMS
requirements applicable to the
commercial Gulf reef fish fishery and
revise the allowable methods for
complying with the advance notification
of landing requirement in the Gulf red
snapper IFQ program and requested
public comment (72 FR 43583). The
rationale for the measures contained in
this final rule is provided in the
preamble to the proposed rule and is not
repeated here.

Comments and Responses

Comment 1: Several commenters
indicated the 4-hour in port reporting
exemption, while it would reduce the
overall power consumption by VMS
units, was insufficient to address the
VMS power drain issue addressed in
this final rule. Commenters suggested
reducing in-port reporting to less than
once every 4 hours, for example, once
every 12 hours. Other suggestions
included using a vessel’s ignition switch
to power VMS units on and off, or tying
VMS units to global positioning systems
(GPS), so VMS only power on when
vessels are in motion.

Response: The 4-hour in port
reporting exemption is designed to
reduce battery power drain when
vessels have returned from fishing
activities. If the vessel is not used for an
extended period of time, batteries could
be drained while in port creating safety
problems for vessels. Vendors of VMS
units have indicated a 4-hour reporting
interval, while in port and without
access to external power sources, should
reduce the battery drain sufficiently to
solve this issue. However, for vessel
owners/operators who anticipate their
vessels to be inactive for longer periods,
this rule also provides the ability for
them to power down their VMS unit if
in port or continuously out of the water
for more than 72 hours. This can be
accomplished through the power-down
exemption from NMFS OLE. Once an
owner/operator is authorized to use this
exemption, they need only send a report
via their vessel’s VMS terminal to the
NMFS OLE VMS program each time
they meet the power-down exemption
criteria and wish to power down their
VMS unit.

Revising the in port reporting interval
to time periods longer than 4 hours
would require VMS vendors to
reconfigure their units to a time period
longer than they recommend is needed
to solve this problem. The power-down
exemption provides owners/operators
an alternative to the 4-hour in port
reporting exemption to conserve battery
power. Currently VMS units are tied to
GPS such that if a vessel enters or leaves
a port, the vessel’s VMS unit recognizes
this movement and activates the VMS
accordingly (i.e., once every 4 hours in
port or once every hour out of port). The
rationale for requiring 1-hour position
reports once a vessel is out of port, even
when the vessel is not moving, is to
ensure that vessel owners/operators are
not engaging in illegal activities, such as
anchoring in closed areas, or fishing
during closed seasons. NMFS OLE
currently does not allow VMS units to
be powered on or off through the
ignition system, and is not considering
this as an allowable capability at this
time. This could create another safety
issue by draining battery power should
the ignition switch be left on when the
engine is not running.

Comment 2: One commenter
expressed concern about who will pay
for VMS units to be reconfigured to
allow in-port reporting, power-down
exemption requests, trip declarations,
and red snapper IFQ program 3-hour
notifications. The commenter also
expressed concern about the cost of the
actual transmission of these reports
through the VMS terminal.
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Response: Configuring VMS units to
allow 4-hour in port reporting, as well
as placing and upgrading OLE required
forms on the VMS units, is paid for by
NMFS. This includes forms for trip
declarations, power-down exemptions,
and red snapper IFQ 3-hour
notifications. Actual notifications and
power-down requests sent by owners/
operators to NMFS OLE through their
VMS units are paid by vessel owners/
operators to their respective VMS
communication provider. The cost of
the transmission depends on the type of
VMS unit and communication provider
plan purchased by the vessel owner/
operator. Forms developed by NMFS to
transmit the required information are
designed to minimize costs to the
fishermen. Estimated cost per
transmission of the NMFS-based forms
is estimated to range between
approximately 13 and 24 cents, based
on the type of form. Trip declarations
and IFQ 3-hour notifications may also
be transmitted via phone and IFQ 3—
hour notifications may be transmitted
through the internet, on the red snapper
IFQ website. For the power-down
exemption, requests to power-down the
VMS unit would require a report sent
through the VMS unit. Depending on
which VMS communication provider an
owner/operator uses, powering down
the VMS unit could result in a cost
savings because position reports would
not be sent during this time.

Comment 3: One commenter
expressed concern regarding how often
power-down exemptions need to be
requested. The commenter asked if
power-downs could only be requested
through the VMS unit, and how much
time was required to approve an
exemption request.

Response: Power-down exemptions
need only be applied for once and the
letter authorizing the exemption is
required to remain on the vessel when
the VMS unit is powered down. Power-
down exemption applications are
available online at http://
sero.nmfs.noaa.gov/vims/vms.htm or
from OLE at NOAA Fisheries Service,
Office for Law Enforcement, Southeast
Region, 263 13th Avenue South, St.
Petersburg, FL 33701. Approval for a
power-down exemption should take no
more than 5 days. Once a power-down
exemption letter has been authorized for
a vessel, an owner/operator will only
need to successfully send a report via
their VMS unit to NMFS OLE,
containing the required information,
prior to each power down.

Comment 4: Two commenters
suggested vessels having both a for-hire
and commercial reef fish permit should
be allowed to power down their VMS

unit when fishing as a for-hire vessel in
order to save power.

Response: Current regulations state an
owner or operator of a vessel that has
been issued a commercial vessel permit
for Gulf reef fish, including a charter
vessel/headboat issued such a permit,
even when under charter, must ensure
that such vessel has an operating VMS
unit approved by NMFS for use in the
Gulf reef fish fishery on board at all
times, regardless of whether the vessel
is underway or in port, unless exempted
by NMFS under the power down
exemptions.

Comment 5: Three commenters
expressed concern that repairs to VMS
units can be time consuming. Two of
these commenters requested VMS
vendors or fleet owners be allowed to
carry “loaner” units to replace VMS
units being serviced.

Response: The time needed for a
vendor to install a “loaner” VMS unit
and for NMFS OLE to verify the unit is
working properly will likely take more
time than repairing a VMS unit. Current
operating agreements with VMS vendors
require vendors to state their operating
procedures for VMS unit repairs. These
repairs should be completed in a timely
manner. If an owner or operator of a
vessel experiences delays in the repair
of their unit, they should report the
details of the needed repair and
problems encountered immediately to
NMFS OLE. NMFS OLE will investigate
the incident and work with the vendor
and owner or operator of the VMS unit
to rectify the problem.

Comment 6: Several commenters
expressed that VMS units are an
unnecessary burden on commercial reef
fish fishermen, creating both economic
and social hardships. Additionally,
several people commented that VMS
units are not practical for smaller
vessels, stating that these vessels rarely
venture far enough offshore to enter
closed areas and have little room to
safely house the VMS units.

Response: These comments fall
outside the scope of this rule which
only addresses VMS reporting
requirements, VMS power-down
exemptions, and red snapper IFQ 3—
hour notification reporting methods.
However, regulations implementing the
Reef Fish FMP contains several area-
specific measures in which fishing is
restricted or prohibited to protect
habitat, protect spawning aggregations,
or reduce fishing pressure. Unlike size,
bag, and trip limits, where the catch can
be monitored when a vessel returns to
port, area restrictions require at-sea
enforcement. Because of the sizes of
these areas and their distances from
shore, the effectiveness of enforcement

through over flights and at-sea
interception is limited. VMS allows a
more effective means to monitor vessels
for intrusions into restricted areas, and
could be an important component of a
possible future electronic logbook
system.

VMS units were required on all
commercial reef fish vessels rather than
just larger vessels, such as longliners,
because most of the area restrictions in
the Gulf of Mexico, with the exception
of the longline/buoy gear boundary and
the stressed area boundary, apply to all
gear types. The size of VMS units
should not be a factor. The size of the
computer and monitor of the system is
no larger than other commonly used
electronic equipment such as radios and
fish-finders.

Comment 7: Several commenters
expressed concern about the security of
vessel location data.

Response: This comment falls outside
the scope of this rule. Vessel location
data may be disclosed to fishery
managers and enforcement agents, or
when required by a court order.
Computers and monitors showing vessel
location data are maintained in secure
rooms, and access to these rooms is
restricted to authorized personnel.
Individuals may request vessel location
data for their own permitted vessel(s).
NMFS will respond to any other request
for vessel location data consistent with
the confidentiality provisions of the
Magnuson-Stevens Act and the Freedom
of Information Act, particularly
Exemption (b)(4) pertaining to trade
secrets or other confidential business
information.

Changes from the Proposed Rule

In § 622.9(a)(2)(iv)(D), the requirement
for an e-mail confirmation of a power-
down authorization from NMFS OLE
has been removed, and revised language
has been added to require only that the
person requesting the power-down
exemption receive a confirmation,
through the VMS terminal, that the
power-down report was successfully
delivered. NMFS believes that this
revision will result in more timely and
efficient processing of power-down
exemption requests without
compromising enforceability.

Classification

The Regional Administrator,
Southeast Region, NMFS determined
that this rule is necessary for the
conservation and management of the
commercial Gulf reef fish fishery and is
consistent with the Magnuson-Stevens
Act and other applicable laws.
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This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMEF'S prepared a FRFA for this final
rule. The FRFA incorporates the initial
regulatory flexibility analysis (IRFA), a
summary of the significant economic
issues raised by public comments,
NMEFS responses to those comments,
and a summary of the analyses
completed to support the action. A copy
of the full analysis is available from
NMFS (see ADDRESSES). A summary of
the analysis follows.

This rule will allow vessels “in port”
to send a VMS position report once
every 4 hours, rather than every hour,
and extend the VMS power-down
exemption to vessels that are “in port,”
subject to obtaining a letter of
exemption and following OLE
notification and confirmation
procedures, rather than require removal
of the vessel from the water (dry-
docking) for the exemption. This rule
will also allow continued use of a VMS
unit that was previously approved for
the Gulf reef fish fishery if that unit is
subsequently removed from the
approved list. This grandfathering is
limited to the life of the grandfathered
VMS unit. Once the grandfathered unit
is no longer functional, a VMS unit from
the approved list is required. Finally,
this rule will broaden allowable
methods for advance notification of
landing in the commercial red snapper
fishery.

The objectives of this rule are to
address an unanticipated technological
problem in the VMS requirements for
the Gulf of Mexico commercial reef fish
fishery that could result in power
drainage of vessels “in port” that lack
an external power source, include a
grandfather clause in the VMS
requirements, and expand the methods
for advance notification of landing in
the commercial red snapper IFQ fishery.

No significant economic issues were
raised by public comments. Therefore,
no changes were made in the final rule
as a result of such comments.

The VMS components of the rule will
apply to all vessels permitted to operate
in the Gulf of Mexico commercial reef
fish fishery. Some for-hire vessels also
participate in the commercial reef fish
fishery, and this sector is included in
the following description of affected
entities. The advance notification of
landing component of the rule will
apply to only that subset of the
commercial reef fish fishery vessels that
also operate in the commercial red
snapper IFQ fishery.

The Small Business Administration
(SBA) has established size criteria for all
major industry sectors in the U.S.

including fish harvesters, for-hire
operations, fish processors, and fish
dealers. A business involved in fish
harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined average
annual total receipts not in excess of
$4.0 million (NAICS code 114111,
finfish fishing) for all affiliated
operations worldwide. For for-hire
operations, the other qualifiers apply
and the average annual receipts
threshold is $6.5 million (NAICS code
713990, recreational industries).

Approximately 1,145 vessels are
estimated to be permitted to operate in
the Gulf of Mexico commercial reef fish
fishery. Over the period 2001-2003, an
average of 1,050 vessels per year landed
an average total of 19.2 million 1b (8.7
million kg) gutted weight (GW) of Gulf
reef fish per year with an ex-vessel
value of $50.75 million (2006 dollars).
Median annual reef fish landings were
5,705 1b (2,588 kg) per vessel. The
median vessel took 12 trips per year,
spent approximately 31 days at sea
annually, and derived approximately 98
percent of its gross revenues from reef
fish harvests. Median gross revenues
from all species harvested by these
vessels, which includes non-reef fish
species, were approximately $19,000
(2006 dollars) for each of the 3 years.

The commercial reef fish fishery is
conducted using two primary gears,
longlines and hand or vertical lines.
Within the longline fleet, over the same
period (2001-2003), an average of 166
vessels per year landed an average total
of approximately 6.5 million Ib (3.0
million kg) GW of reef fish per year with
an ex-vessel value of approximately
$17.64 million (2006 dollars). The
median vessel took 14 trips per year,
spent 113—121 days at sea annually, and
derived approximately 97 percent of its
gross revenues from reef fish harvests.
Median gross revenues per year from all
species harvested by these vessels
ranged from approximately $109,000
(2006 dollars) to $115,000 (2006
dollars).

Within the vertical-line fleet, over the
same period (2001-2003), an average of
899 vessels per year landed an average
total of approximately 11.6 million 1b
(5.3 million kg) GW of reef fish per year
with an ex-vessel value of
approximately $30.44 million (2006
dollars). The median vessel took 14 trips
per year, spent 33—35 days at sea
annually, and derived approximately 97
percent of its gross revenues from reef
fish harvests. Median gross revenues
from all species harvested by these

vessels were approximately $15,000
(2006 dollars) for each of the 3 years.

Alternative estimates derived from
1994 fishery data of the performance of
vessels in this fishery show annual
average gross and net revenues per
vessel range from approximately
$27,000 (2006 dollars) in gross revenues
and $5,000 (2006 dollars) in net
revenues for low-volume handline
vessels to approximately $133,000 (2006
dollars) ($25,000 net) for high-volume
longline vessels. These values are
comparable to the more recent estimates
of ex-vessel revenues and provide
insight to net revenue estimates, which
are not available from the more recent
data.

Vessels that operate in the
commercial red snapper fishery are part
of the commercial reef fish fishery and
are included in the description of the
reef fish vessels provided above. With
the implementation of the two-class
license system in the red snapper
fishery in 1998, 764 vessels were
licensed to participate in the
commercial red snapper fishery, though
only 616 vessels recorded landings
through 2004. Summary statistics
specific to the red snapper fishery
comparable to those of the reef fish
fishery as a whole are not available.
Further, substantial changes in the
composition and characteristics of the
commercial red snapper fleet are
anticipated to develop under the IFQQ
program implemented in January 2007.
Projections of fleet size under the IFQQ
program, which are expected to result
from consolidation of quota shares, do
not exceed 100 vessels. Total fleet-wide
net revenues to owners, captain and
crew from all species harvested by
vessels operating in the red snapper
fishery are estimated to range from
approximately $14.5 million (2006
dollars) to approximately $26 million
(2006 dollars) under annual total
allowable catch (TAC) levels for harvest
from all sectors of 5.0 million 1b (2.3
million kg) and 9.12 million Ib (4.14
million kg), respectively, of which the
commercial fishery is allocated 51
percent of the TAC. Based on these
revenue projections, the average net
revenue per vessel would range from
$145,000 to $260,000 (2006 dollars) if
the fleet consolidates to 100 vessels, or
$290,000 to $520,000 (2006 dollars) if
the fleet consolidates to 50 vessels.

Approximately 237 vessels permitted
to participate as for-hire vessels
(charterboats or headboats) also possess
commercial reef fish permits. While
these vessels are included in the
description of commercial vessels
provided above, in general, for-hire
vessels would be expected to have
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different production profiles than
vessels that operate exclusively as
commercial vessels. Production
characteristics likely vary by the extent
to which a vessel operated primarily as
a commercial vessel or a for-hire vessel.
However, information is only available
on the for-hire fleet as a whole, and
production characteristics for vessels
that operate in both commercial
fisheries and the for-hire fishery are
unknown. On average, charterboats,
which charge a fee on a boat-wide basis,
generate approximately $82,000 (2006
dollars) in annual revenues and
approximately $39,000 in annual
operating profits. The average headboat,
which charges a fee on the individual
passenger (head) basis, generates
approximately $431,000 (2006 dollars)
in annual revenues and approximately
$361,000 in annual operating profits.

Some fleet activity exists in the
commercial red snapper fishery and in
the commercial finfish fisheries in
general, but the extent of such activity
is unknown. The maximum number of
reef fish permits reported owned by the
same entity is six permits. Additional
affiliation may exist between permits
(and the revenues associated with those
permits) and an entity, but cannot be
identified using existing data. Given the
average economic performance provided
above, NMFS determines that all
entities operating in the Gulf of Mexico
commercial reef fish fishery are, for
purposes of this analysis, to be small
business entities.

This rule will reduce current
electronic reporting requirements when
a vessel is “in port”” and simplify
conditions for power-down exemptions.
The requirement for these vessels to
have a type-approved VMS unit would
remain, and the operation of these units
does not require specialized skill. The
email notification requirements and
power-down exemption application
procedures will remain and do not
require special skills. The expansion of
landing notification methods will
encompass other electronic means. The
commercial red snapper IFQ program
was designed around and requires an
electronic environment in order to set
up accounts and manage transactions.
Therefore, the new methods are unlikely
to require new or special skills by
fishery participants. Further, no single
method will be required, such that a
participant could select the method that
best fits his skills and circumstances.

All Gulf of Mexico commercial reef
fish permitted vessels will be affected
by this rule. Since all of these vessels
have been determined for the purpose of
this analysis to be small business
entities, it is determined that this rule

is expected to affect a substantial
number of small entities. Since all
entities that will be affected by this rule
have been determined to be small
business entities, the issue of
disproportionality of impacts between
large and small entities does not arise.

No direct or indirect adverse
economic effects on any affected entities
are expected to occur as a result of this
rule. Therefore, no reductions in
profitability for any entities are
expected. This rule will reduce the
frequency with which the required VMS
units will be required to send an
electronic location signal when vessels
are “‘in port” and not actively fishing.
This is expected to reduce the power
requirements for vessel operation,
reducing the likelihood of battery
drainage and compromised vessel
operation and safety. This rule will also
expand qualification conditions for
vessels seeking power-down exemptions
to the VMS operating requirements to
apply to vessels being “in port” and not
require removal of the vessel from the
water (dry-docking). This is expected to
further reduce the power requirements
and compliance costs to qualify for
exemption, since vessels could remain
on the water. Allowing the continued
use of a VMS unit that is removed from
the list of type-approved units is
expected to reduce the need to replace
units before the end of their service life,
allowing vessels to receive the full
economic benefits of their unit. Finally,
expanding the methods that vessels in
the commercial red snapper fishery can
use to satisfy the advance landing
notification requirements is expected to
reduce the likelihood that unloading
and sale of their harvests would be
delayed, thereby avoiding the costs of
such delay and increasing the
profitability of their operation.

The alternative considered to the rule
was the status quo, or no action. The
status quo would maintain current VMS
program requirements, maintain the
current unanticipated technological
problem associated with potential
power drainage, require vessels to
replace VMS units that were previously
type-approved but are removed from the
approved list, and limit vessels in the
commercial red snapper fishery to a
single method of satisfying the advance
landing notification requirement. Thus,
the status quo would not achieve the
NMFS objectives.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by OMB
under Control Number 0648—-0544 for
VMS reporting requirements and
Control Number 0648—-0551 for Gulf red

snapper IFQ reporting requirements.
Public reporting for the VMS-related
requirements is estimated to average 24
seconds for transmission of position
reports and 10 minutes for submission
of requests for power-down exemptions.
Public reporting for the IFQ-related
advance notification of landing is
estimated to average 3 minutes. These
estimates include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding these burden
estimates or any other aspect of this data
collection, including suggestions for
reducing burden hours, to NMFS (see
ADDRESSES) and by email to

David Rostker@omb.eop.gov, or fax to
202-395-7285.

Notwithstanding any other provision
of law, no person is required to respond
to, and no person shall be subject to
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: December 20, 2007.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.9, paragraph (a)(2) is
revised to read as follows:

§622.9 Vessel monitoring systems
(VMSs).
a * % %

(2) Gulf reef fish. The VMS
requirements of this paragraph (a)(2)
apply throughout the Gulf of Mexico
and adjacent states.

(i) General VMS requirement. An
owner or operator of a vessel that has
been issued a commercial vessel permit
for Gulf reef fish, including a charter
vessel/headboat issued such a permit
even when under charter, must ensure
that such vessel has an operating VMS
approved by NMFS for use in the Gulf
reef fish fishery on board at all times
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whether or not the vessel is underway,
unless exempted by NMFS under the
power-down exemptions specified in
paragraph (a)(2)(iv) of this section and
in the NOAA Enforcement Vessel
Monitoring System Requirements for the
Reef Fish Fishery of the Gulf of Mexico.
This NOAA Enforcement Vessel
Monitoring System Requirements
document is available from NMFS,
Office for Law Enforcement (OLE),
Southeast Region, 263 13th Avenue
South, St. Petersburg, FL 33701; phone:
800-758-4833. An operating VMS
includes an operating mobile
transmitting unit on the vessel and a
functioning communication link
between the unit and NMFS as provided
by a NMFS-approved communication
service provider. NMFS OLE maintains
a current list of approved VMS units
and communication providers which is
available from the VMS Support Center,
NMFS OLE, 8484 Georgia Avenue, Suite
415, Silver Spring, MD 20910 or by
calling toll free 888-219-9228. If a VMS
unit approved for the Gulf reef fish
fishery is removed from the approved
list by NMFS OLE, a vessel owner who
purchased and installed such a VMS
unit prior to its removal from the
approved list will be considered to be in
compliance with the requirement to
have an approved unit, unless otherwise
notified by NMFS OLE. At the end of a
VMS unit’s service life, it must be
replaced with a currently approved unit
for the fishery.

(ii) Hourly reporting requirement. An
owner or operator of a vessel subject to
the requirements of paragraph (a)(2) of
this section must ensure that the
required VMS unit transmits a signal
indicating the vessel’s accurate position
at least once an hour, 24 hours a day
every day unless exempted under
paragraphs (a)(2)(iii) or (iv) of this
section.

(iii) In-port exemption. While in port,
an owner or operator of a vessel with a
type-approved VMS unit configured
with the 4-hour reporting feature may
utilize the 4-hour reporting feature
rather than comply with the hourly
reporting requirement specified in
paragraph (a)(2)(ii) of this section. Once
the vessel is no longer in port, the
hourly reporting requirement specified
in paragraph (a)(2)(ii) of this section
applies. For the purposes of this
paragraph (a)(2) of this section, “in
port” means secured at a land-based
facility, or moored or anchored after the
return to a dock, berth, beach, seawall,
or ramp.

(iv) Power-down exemptions. An
owner or operator of a vessel subject to
the requirement to have a VMS
operating at all times as specified in

paragraph (a)(2)(i) of this section can be
exempted from that requirement and
may power down the required VMS unit
if--

(A) The vessel will be continuously
out of the water or in port, as defined
in paragraph (a)(2)(iii) of this section,
for more than 72 consecutive hours;

(B) The owner or operator of the
vessel applies for and obtains a valid
letter of exemption from NMFS OLE
VMS personnel as specified in the
NOAA Enforcement Vessel Monitoring
System Requirements for the Reef Fish
Fishery of the Gulf of Mexico. This is a
one-time requirement. The letter of
exemption must be maintained on board
the vessel and remains valid for all
subsequent power-down requests
conducted consistent with the
provisions of paragraphs (a)(2)(iv)(C)
and (D) of this section.

(C) Prior to each power-down, the
owner or operator of the vessel files a
report to NMFS OLE VMS program
personnel, using the VMS unit’s e-mail,
that includes the name of the person
filing the report, vessel name, vessel
U.S. Coast Guard documentation
number or state registration number,
commercial vessel reef fish permit
number, vessel port location during
VMS power down, estimated duration
of the power down exemption, and
reason for power down; and

(D) The owner or operator enters the
power-down code through the use of the
VMS Declaration form on the terminal
and, prior to powering down the VMS,
receives a confirmation, through the
VMS terminal, that the form was
successfully delivered.

(v) Declaration of fishing trip and
gear. Prior to departure for each trip, a
vessel owner or operator must report to
NMEFS any fishery the vessel will
participate in on that trip and the
specific type(s) of fishing gear, using
NMFS-defined gear codes, that will be
on board the vessel. This information
may be reported to NMFS using the toll-
free number, 888-219-9228, or via an
attached VMS terminal.

* * * * *

m 3.In §622.16, paragraph (c)(3)(i) is
revised to read as follows:

§622.16 Gulf red snapper individual
fishing quota (IFQ) program.
* * * * *

* % %

{g] * k% %

(i) Advance notice of landing. For the
purpose of this paragraph, landing
means to arrive at a dock, berth, beach,
seawall, or ramp. The owner or operator
of a vessel landing IFQ red snapper is
responsible for ensuring that NMFS is
contacted at least 3 hours, but no more

than 12 hours, in advance of landing to
report the time and location of landing
and the name of the IFQ dealer where
the red snapper are to be received.
Authorized methods for contacting
NMFS and submitting the report
include calling NMFS Office for Law
Enforcement at 1-866—425-7627,
completing and submitting to NMFS the
notification form provided through the
VMS unit, or providing the required
information to NMFS through the web-
based form available on the IFQ website
at ifq.sero.nmfs.noaa.gov. As new
technology becomes available, NMFS
will add other authorized methods for
complying with the advance notification
requirement, via appropriate
rulemaking. Failure to comply with this
advance notice of landing requirement
is unlawful and will preclude
authorization to complete the landing
transaction report required in paragraph
(c)(1)(iii) of this section and, thus, will
preclude issuance of the required

transaction approval code.
* * * * *

[FR Doc. E7—-25068 Filed 12—-26-07; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 070809451-7644—-02]
RIN 0648-AV79

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Framework Adjustment 42

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This rule corrects and
clarifies a number of inadvertent errors,
omissions, and ambiguities in the
regulations implemented by recent
actions taken under the Northeast (NE)
Multispecies Fisheries Management
Plan (FMP), including Amendment 5,
Framework Adjustment (FW) 38,
Amendment 13, FW 40-A, FW 41, and
FW 42. The measures corrected or
clarified by this rule ensure that the
current regulations maintain
consistency with, and accurately reflect,
the intent of measures adopted by the
New England Fishery Management
Council (Council) and approved and
implemented by the Secretary of
Commerce (Secretary).
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DATES: Effective January 28, 2008.

ADDRESSES: Copies of the Regulatory
Impact Review (RIR) prepared for this
action are available upon request from
the Regional Administrator at the above
address. Copies of the environmental
assessments (EAs) prepared for FW 38,
40-A, FW 41, FW 40-A, and FW 42;
and the supplemental environmental
impact statements (SEIS) prepared for
Amendments 5 and 13 may be obtained
from Paul J. Howard, Executive Director,
New England Fishery Management
Council, 50 Water Street, Mill 2,
Newburyport, MA 01950. The FSEIS/
RIR for Amendment 13 and the EA/RIRs
for FW 42, FW 41, and FW 40-A are
also accessible via the Internet at http://
www.nefmc.org.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to David Rostker, Office of
Management and Budget (OMB), by e-
mail to David Rostker@omb.eop.gov,
or fax to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Douglas W. Christel, Fishery Policy
Analyst, phone (978) 281-9141, fax
(978) 281-9135.

SUPPLEMENTARY INFORMATION:

Background

Upon review of regulations
implemented by the FW 42 final rule
(October 23, 2006; 71 FR 62156), NMFS
found that the current regulations
contained several inadvertent errors,
omissions, and ambiguities that appear
to be inconsistent with the measures
adopted by the Council and approved
by the Secretary. Errors were found not
only in the regulations implemented by
the FW 42 final rule, but also in
regulations implemented by other recent
management actions under the FMP,
including final rules implementing
Amendments 5 (March 1, 1994; 59 FR
9872) and 13 (April 27, 2004; 69 FR
22906), FW 38 (July 9, 2003; 68 FR
40808), FW 40—-A (November 19, 2004;
69 FR 67780), and FW 41 (September
14, 2005; 70 FR 54302).

Pursuant to section 305(d) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), NMFS
proposed measures intended to correct
errors identified in the current
regulations, revise specific measures to
facilitate administration of such
measures, and clarify or modify the
current regulations to maintain
consistency with FW 42 and other
previous actions under the FMP.
Accordingly, NMFS published a
proposed rule in the Federal Register on

October 16, 2007 (72 FR 58622) with
public comments accepted through
October 31, 2007.

Measures Revised by this Rule

The details of the rationale behind the
need for the corrections/clarifications to
the measures revised by this action were
included in the preamble to the
proposed rule for this action and are not
repeated here. A description of these
revisions follows.

1. Definitions for Lessee, Lessor,
Transferee, and Tranferor

This rule inserts definitions for the
terms ““lessee,” “lessor,” ‘‘transferee,”
and ‘“‘transferor,” into the current
regulations at 50 CFR 648.2 to clarify
the applicability of the Days-at-Sea
(DAS) Leasing and Transfer Program
provisions.

2. Vessel Monitoring System (VMS)
Notification Requirements

This rule modifies the VMS
notification requirements at
§648.10(b)(2) to specify that NMFS will
send letters specifying the procedures
pertaining to VMS purchase,
installation, and use to all affected
permit holders, as necessary. For
example, NMFS would send letters
specifying VMS procedures if
declaration menus or reporting
requirements change as a result of a
regulatory action, or as a reminder of
current requirements to clarify observed
operator errors and increase compliance
with VMS requirements. In addition,
this rule specifies that vessels required,
or electing, to use VMS are subject to
the VMS usage requirements outlined in
any previous and future permit holder
letter. Finally, this action inserts a new
provision at § 648.10(b)(5) to clarify that
vessels using VMS must declare the
vessel’s intended fishing activity via
VMS prior to leaving port before each
fishing trip. These revisions are made to
help eliminate any ambiguity in the
current regulations regarding the
applicability of the VMS notification
requirements.

3. Gulf of Maine (GOM) Grate Raised
Footrope Trawl Exempted Whiting
Fishery Prohibitions

This action inserts a reference to the
GOM Grate Raised Footrope Trawl
Exempted Whiting Fishery at
§648.80(a)(16) to the prohibitions at
§648.14(a)(35) and (a)(43).

4. In-season Action Prohibition

This action implements a provision at
§ 648.14(a)(78) prohibiting vessels from
violating the requirements of an in-
season action to increase the ability to

enforce measures implemented by an in-
season action.

5. Georges Bank (GB) Seasonal Closure
Area Applicability

The exemption from the GB Seasonal
Closure Area for vessels participating in
the Eastern U.S./Canada Haddock
Special Access Program (SAP) specified
at § 648.81(g)(2)(iv) is removed, as it is
no longer necessary now that the
Eastern U.S./Canada Haddock SAP
opens after the GB Seasonal Closure
Area expires on May 31.

6. DAS Leasing Program Application
Requirements

This action reinserts the DAS Leasing
Program application requirements and
the authority of the Regional
Administrator to approve or disapprove
DAS leasing applications specified at
§648.82(k)(3)(i) through (iii) that were
inadvertently removed by the FW 42
final rule.

7. VMS Positional Polling Rates for U.S./
Canada Management Area

This action removes references to an
increased VMS positional polling rate
for vessels participating in the U.S./
Canada Management Area at
§§648.9(c)(1)(ii), 648.10(b)(2)(iii), and
648.85(a)(3)(i) because NMFS does not
have the technical capacity to
automatically change a vessel’s VMS
positional polling rate based on its
intended fishing activity, and the
Council did not specifically recommend
that NE multispecies vessels must pay
for a higher VMS polling rate while
fishing in the U.S./Canada Management
Area.

8. Haddock Total Allowable Catch
(TAC) in the Closed Area (CA) I Hook
Gear Haddock SAP

To accurately reflect the provisions
adopted by the Council and
implemented under the FW 41 final rule
and to effectively administer the Closed
Area I Hook Gear Haddock SAP, this
action reinserts the FW 41 provisions at
§648.85(b)(7)(iv)(F) that were
inadvertently removed by the FW 42
final rule. These provisions distribute
the haddock TAC between the two
seasons of the SAP and allow the
Regional Administrator to adjust the
quota to each season to account for
under- or over-harvest of the haddock
TAC during the first season of the SAP.

9. White Hake Trip Limits

This action corrects the white hake
trip limit found at § 648.86(e) to
accurately reflect the 1,000-1b (453.6—
kg)/DAS, up to 10,000-1b (4,536-kg)/
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trip white hake trip limit adopted by the
Council in FW 42.

10. Approval of Sector Applications

This action revises the existing sector
approval regulations at § 648.87(c)(1)
and (2) by removing the absolute
requirement to develop a proposed rule,
but indicates that sectors would be
approved ‘“‘consistent with applicable
law.”” This would allow NMFS to waive
opportunity for public comment in very
limited circumstances, consistent with
the requirements of the Administrative
Procedure Act.

11. Recreational Fish Size Restrictions

This action applies the skin-on
provision outlined for commercial
vessels at § 648.83(a)(2) to both party/
charter and recreational vessels by
inserting a similar provision at
§648.89(b)(4). This clarifies the
minimum fish size restrictions
applicable to party/charter and private
recreational vessels, as intended in
Amendment 5.

12. Additional Corrections

In addition to the changes specified
above, the following changes to the
regulations, as amended by the final
rule implementing FW 42, are
implemented to correct inaccurate
references and to further clarify the
intent of FW 42 and previous actions.
The changes listed below are in the
order in which they appear in the
regulations.

In §648.4(c)(2)(iii)(A), the reference to
the annual designation as either a Day
or Trip gillnet vessel at “§648.82(k)” is
corrected to read “‘§ 648.82(j).”

In §648.14, the reference to
“§648.81(d)” in paragraph (a)(38) is
corrected to reference the transiting
provision at § 648.81(i); the reference to
“§648.81(b)(2)(i)” in paragraph (a)(39)
is corrected to reference the transiting
provision at § 648.81(i); the reference to
“§648.51(a)(2)(ii) and (e)(2)” in
paragraph (a)(53) is corrected to
reference the gear stowage provisions at
§648.23(b); the reference to
“§648.85(b)(6)” in paragraph (a)(153) is
corrected to read “§648.85(b)(4);” the
reference to “§648.86(g)(1)(i) or
(g)(2)()” in paragraph (b)(3) is revised to
read ““§ 648.86(g)(1);” the reference to
5 648.86(g)(1)(i) or (g)(2)(i)"” and
“§ 648.81(g)(1)(ii) and (g)(2)(ii)” in
paragraph (b)(4) is corrected to read
“§648.86(g)(1);” the reference to
“§648.86(b)(1)(1)” in paragraph (c)(24)
is corrected to read ‘‘§648.86(b)(1);” and
the reference to “§ 648.86(b)(2)(ii) or
(iii)” in paragraph (c)(26) is corrected to
read “§648.86(b)(2).”

In §648.80(b)(2)(vi), the reference to
“(a)(11)(1)(A) and (B)” in the
introductory text is corrected to read
“(b)(11)()(A) and (B).”

In § 648.82(e)(1), the reference to
““§648.10(c)(5)” is corrected to read
“§648.10.”

In §648.85, the reference to
“§648.94(b)(7)” in paragraph
(b)(6)(iv)(D) is revised to read
““§648.94(b)(3);” and the references to
“§648.85(b)(7)(iv)(G)” in paragraphs
(b)(7)(iii), (b)(7)(v)(D), and (b)(7)(vi)(D)
are corrected to read
“§648.85(b)(7)(iv)(F).” In addition,
reference to specific stock areas at
§648.85(b)(6)(v) is added to
§648.85(b)(6)(iv)(D) to clarify that the
landing limits specified in this
paragraph apply to particular stock
areas. Further, reference to § 648.10 is
inserted at §648.85(b)(7)(iv)(A) to
clarify how DAS would be counted in
the Closed Area I Hook Gear Haddock
SAP. Finally, § 648.85(b)(7)(vi)(G)
through (I) are removed.

In § 648.86(i), the references to
““§648.85(a)(3)(iv)” and
““§648.85(a)(6)(iv)(D)” are corrected to
read “§648.85.”

In § 648.92, paragraph (b)(2)(iii) is
deleted, as this repeats the regulations at
§648.92(b)(2)(ii) and is not necessary.

Comments and Responses

One comment with three issues
regarding the proposed action was
received from one industry group
during the comment period. A summary
of the issues raised by the commenter
and the associated NMFS response
follows.

GB seasonal Closure Area Applicability

Comment 1: The commenter
supported removal of the exemption to
the GB Seasonal Closure Area, provided
access to the Eastern U.S./Canada
Haddock SAP Area is allowed prior to
August 1 for approved gears, including
hook gear.

Response: As explained in the
preamble to the proposed rule for this
action, the exemption from the seasonal
closure is no longer necessary, as the
SAP currently opens after the seasonal
closure expires. No vessels are allowed
into the Eastern U.S./Canada Haddock
SAP Area prior to the opening date of
the SAP on August 1. Therefore,
because Council action is required to
further revise the opening date of the
SAP, NMFS cannot allow any vessels,
including those using gear approved for
use in the SAP, into the SAP Area
before August 1. Further, hook gear is
not considered an approved gear for this
SAP at this time and cannot be used in
the SAP Area under the SAP provisions.

However, a vessel may fish with hook
gear in the Eastern U.S./Canada Area, an
area that includes all of the SAP Area
except a portion of the Area contained
within Closed Area II, beginning May 1
of each fishing year under the
provisions of the Regular B DAS
Program (if fishing under a Regular B
DAS) and/or the U.S./Canada Resource
Sharing Understanding, unless
otherwise notified. As a result, this
action removes the exemption to the GB
Seasonal Closure Area, but does not
allow vessels fishing with hook gear or
any other gear into the SAP Area prior
to August 1.

Haddock TAC in the Closed Area I Hook
Gear Haddock SAP

Comment 2: The commenter
supported reinserting the Closed Area I
Hook Gear Haddock SAP provisions that
were inadvertently removed.

Response: This action reinserts the
SAP measures that were inadvertently
removed.

Approval of Sector Applications

Comment 3: The commenter noted the
impacts of delays in the approval of
sector operations during previous
fishing years and supports efforts to
streamline the process, including the
pursuit of notice action rather than
proposed rulemaking, especially if
sector measures do not change between
fishing years. However, this group
suggested that public comment is
warranted for new sectors or substantive
exemptions.

Response: As specified in the
preamble to the proposed rule for this
action, the Administrative Procedure
Act allows public comment to be
waived in very limited circumstances.
Regulations at § 648.87(c)(1) require
NMFS to solicit public comment on a
sector operations plan. To increase the
likelihood that sector operations plans
will be approved in a timely manner
under unforeseen circumstances
precluding opportunity for comment,
this action eliminates the absolute
requirement publish a proposed rule.

Changes from the Proposed Rule

One change to the proposed rule has
been made to further clarify a measure
originally implemented by a December
27, 2005, final rule (70 FR 76422). That
rule implemented a provision clarifing
that NE multispecies vessels must
offload species regulated by a daily
landing limit (i.e., Ibs per DAS) prior to
leaving port to begin a subsequent
fishing trip. That provision was
necessary to effectively enforce such
landing limits by prohibiting a vessel
from beginning a trip while possessing
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more than 1-day’s worth of a species
regulated by a daily landing limit at the
start of a subsequent fishing trip.
Although this intent was clearly
reflected in the January 17, 2006, permit
holder letter describing the measures
corrected by that correction rule, the
corresponding regulation failed to
specify that a vessel may retain up to 1-
day’s worth of a species regulated by a
daily landing limit. Accordingly, this
final rule revises the regulations at
§648.86(i) to indicate that a vessel must
offload species in excess of the daily
landing limit prior to leaving port and
beginning a subsequent fishing trip and
may retain on board up to 1-day’s worth
of a species regulated by a daily landing
limit, provided the vessel abides by the
overall trip limit for such species during
the subsequent trip.

Classification

Pursuant to sections 304(b)(1)(A) and
305(d) of the Magnuson-Stevens Act, the
Assistant Administrator for Fisheries,
NOAA, has determined that this final
rule is consistent with the NE
Multispecies FMP, other provisions of
the Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that the
measures outlined in the proposed rule
for this action would not have a
significant economic impact on a
substantial number of small entities.
The factual basis for this determination
is as follows:

The proposed action would correct/clarify
the existing regulations to ensure that the
current regulations accurately reflect
measures adopted by the New England
Fishery Management Council and approved
by the Secretary of Commerce. This action
would ensure that the economic impacts
analyzed in previous actions would be
realized, but would not impose any
additional economic impacts on affected
entities. The proposed action would not
significantly reduce profit for affected
vessels, as the proposed measures are either
administrative in nature and would not affect
vessel operations, or would have no
economic impact beyond that previously
analyzed. For example, FW 42 indicated that
declarations of a vessel’s intended activity
via VMS prior to each trip would cost
groundfish vessels approximately $0.50 per
declaration, or about $15,000 per year. In
addition, Amendment 13 indicated that the
U.S./Canada Management Area gear
requirements would cost participating
vessels $7,500 for a modified flounder net, or
$747 to comply with the haddock separator
trawl requirement. This action would simply

clarify or reinstate such requirements,
respectively, but would not increase costs
associated with these measures. Other
measures corrected or clarified by this action
would ensure that unnecessary costs, such as
the costs for higher VMS positional polling
rates, are eliminated or that vessels would be
able to fully realize the economic benefits of
special management programs by correctly
distributing the available haddock resources
in the Closed Area I Hook Gear Haddock
SAP.

As a result, neither an initial, nor a
final, regulatory flexibility analysis was
required and none have been prepared.

This final rule contains a number of
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA) which have been approved by
OMB as follows:

1. VMS purchase and installation,
OMB #0648—-0202, (1 hr/response);

2. VMS proof of installation, OMB
#0648-0202, (1 hr/response);

3. Automated VMS polling of vessel
position, OMB #0648-0202, (5 sec/
response);

4. Area and DAS declarations via
VMS, OMB #0648-0549 (5 min/
response);

5. Standardized catch reporting
requirements, OMB #0648-0212 (15
min/response);

6. Sector manager daily reports for CA
I Hook Gear Haddock SAP, OMB #0648—
0212, (2 hr/response);

7. DAS Leasing Program application,
OMB #0648—0202, (5 min/response);

8. Annual declaration to participate in
the CA I Hook Gear Haddock SAP, OMB
#0648—0202, (2 min/response);

9. Sector allocation proposal, OMB
#0648-0202, (50 hr/response); and

10. Sector operations plan
submission, OMB #0648-0202, (50 hr/
response).

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. This action does not
create new information collections or
modify the response time associated
with any of the information collection
referenced above. Instead, this action
revises the regulations underlying these
information collections to correct
inadvertent errors, omissions, and
ambiguities in the current regulations,
as described in the preamble of this
rule.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting.

Dated: December 19, 2007
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs,National Marine
Fisheries Service.
m For the reasons stated in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §648.2, definitions for “lessee,”
“lessor,” ‘“‘transferee,” and ‘‘transferor”
are added, in alphabetical order, to read
as follows:

§648.2 Definitions.
* * * * *

Lessee means a vessel owner who
receives temporarily transferred NE
multispecies DAS from another vessel
through the DAS Leasing Program
specified at § 648.82(k).

Lessor means a vessel owner who
temporarily transfers NE multispecies
DAS to another vessel through the DAS
Leasing Program specified at
§648.82(k).

Transferee means a vessel owner who
receives permanently transferred NE
multispecies DAS and potentially other
permits from another vessel through the
DAS Transfer Program specified at
§648.82(1).

Transferor means a vessel owner who
permanently transfers NE multispecies
DAS and potentially other permits to
another vessel through the DAS Transfer
Program specified at § 648.82(1).

* * * * *

m 3.In § 648.4, paragraph (c)(2)(iii)(A) is
revised to read as follows:

§648.4 Vessel permits.
* * * * *

C)***

Ez) * % %
(111) * K% %

(A) For vessels fishing for NE
multispecies with gillnet gear, with the
exception of vessels fishing under the
Small Vessel permit category, an annual
declaration as either a Day or Trip
gillnet vessel designation as described
in §648.82(j). A vessel owner electing a
Day or Trip gillnet designation must
indicate the number of gillnet tags that
he/she is requesting, and must include
a check for the cost of the tags. A permit
holder letter will be sent to the owner
of each eligible gillnet vessel, informing
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him/her of the costs associated with this
tagging requirement and providing
directions for obtaining tags. Once a
vessel owner has elected this
designation, he/she may not change the
designation or fish under the other
gillnet category for the remainder of the
fishing year. Incomplete applications, as
described in paragraph (e) of this
section, will be considered incomplete
for the purpose of obtaining
authorization to fish in the NE
multispecies gillnet fishery and will be
processed without a gillnet

authorization.
* * * * *

§648.9 [Amended]

m 4.In §648.9, remove and reserve
paragraph (c)(1)(ii).

m 5.In §648.10, the introductory text of
paragraph (b)(2), and paragraph
(b)(2)(iii) are revised; and paragraph
(b)(5) is added to read as follows:

§648.10 DAS and VMS notification
requirements.
* * * * *

(b) * % %

(2) The owner of such a vessel
specified in paragraph (b)(1) of this
section, with the exception of a vessel
issued a limited access NE multispecies
permit as specified in paragraph
(b)(1)(vi) of this section, must provide
documentation to the Regional
Administrator at the time of application
for a limited access permit that the
vessel has an operational VMS unit
installed on board that meets the
minimum performance criteria, unless
otherwise allowed under this paragraph
(b). If a vessel has already been issued
a limited access permit without the
owner providing such documentation,
the Regional Administrator shall allow
at least 30 days for the vessel to install
an operational VMS unit that meets the
criteria and for the owner to provide
documentation of such installation to
the Regional Administrator. The owner
of a vessel issued a limited access NE
multispecies permit that fishes or
intends to fish under a Category A or B
DAS as specified in paragraph (b)(1)(vi)
of this section must provide
documentation to the Regional
Administrator that the vessel has an
operational VMS unit installed on board
that meets those criteria prior to fishing
under a groundfish DAS. NMFS shall
send letters to all affected permit
holders providing detailed information
on the procedures pertaining to VMS
purchase, installation, and use.

* * * * *

(iii) DAS counting for a vessel that is
under the VMS notification
requirements of this paragraph (b), with

the exception of vessels that have
elected to fish exclusively in the Eastern
U.S./Canada Area on a particular trip, as
described in this paragraph (b), begins
with the first location signal received
showing that the vessel crossed the
VMS Demarcation Line after leaving
port. DAS counting ends with the first
location signal received showing that
the vessel crossed the VMS Demarcation
Line upon its return to port. For those
vessels that have elected to fish
exclusively in the Eastern U.S./Canada
Area pursuant to § 648.85(a)(3)(ii), the
requirements of this paragraph (b) begin
with the first location signal received
showing that the vessel crossed into the
Eastern U.S./Canada Area and end with
the first location signal received
showing that the vessel crossed out of
the Eastern U.S./Canada Area upon
beginning its return trip to port, unless
the vessel elects to also fish outside the
Eastern U.S./Canada Area on the same
trip, in accordance with
§648.85(a)(3)(ii)(A).

* * * * *

(5) VMS notification requirements for
other fisheries. Unless otherwise
specified in this part, or via letters sent
to affected permit holders under
paragraph (b)(2) of this section, the
owner or authorized representative of a
vessel that is required to use VMS, as
specified in paragraph (b)(1) of this
section, must notify the Regional
Administrator of the vessel’s intended
fishing activity by entering the
appropriate VMS code prior to leaving
port at the start of each fishing trip.
Notification of a vessel’s intended
fishing activity includes, but is not
limited to, gear and DAS type to be
used; area to be fished; and whether the
vessel will be declared out of the DAS
fishery, or will participate in the NE
multispecies and monkfish DAS
fisheries, including approved special
management programs. A vessel cannot
change any aspect of its VMS activity
code outside of port, except that NE
multispecies vessels are authorized to
change the category of DAS used (i.e.,
flip its DAS), as provided at § 648.85(b),
or change the area declared to be fished
so that the vessel may fish both inside
and outside of the Eastern U.S./Canada
Area on the same trip, as provided at
§648.85(a)(3)(i1)(A). VMS activity codes
and declaration instructions are
available from the Regional
Administrator upon request.

* * * * *

m 6. In § 648.14, paragraphs (a)(35),
(a)(38), (a)(39), (a)(43), (a)(53), (a)(153),
(b)(3), (b)(4), (c)(24), and (c)(26) are
revised and paragraph (a)(78) is added
to read as follows:

§648.14 Prohibitions.

(a) * % %

(35) Fish with, use, or have on board,
within the areas described in
§648.80(a)(1) and (2), nets with mesh
size smaller than the minimum mesh
size specified in § 648.80(a)(3) and (4),
except as provided in § 648.80(a)(5)
through (8), (a)(9), (a)(10), (a)(15),
(a)(16), (d), (e), and (i), unless the vessel
has not been issued a NE multispecies
permit and fishes for NE multispecies
exclusively in state waters, or unless
otherwise specified in § 648.17.

(38) Enter or be in the area described
in §648.81(a)(1) on a fishing vessel,
except as provided in §648.81(a)(2) and
().

(39) Enter or be in the area described
in §648.81(b)(1) on a fishing vessel,
except as provided in § 648.81(b)(2) and

i).
Ek ] * * * *

(43) Violate any of the provisions of
§648.80, including paragraphs (a)(5),
the Small-mesh Northern Shrimp
Fishery Exemption Area; (a)(6), the
Cultivator Shoal Whiting Fishery
Exemption Area; (a)(9), Small-mesh
Area 1/Small-mesh Area 2; (a)(10), the
Nantucket Shoals Dogfish Fishery
Exemption Area; (a)(11), the GOM
Scallop Dredge Exemption Area; (a)(12),
the Nantucket Shoals Mussel and Sea
Urchin Dredge Exemption Area; (a)(13),
the GOM/GB Monkfish Gillnet
Exemption Area; (a)(14), the GOM/GB
Dogfish Gillnet Exemption Area; (a)(15),
the Raised Footrope Trawl Exempted
Whiting Fishery; (a)(16) the GOM Grate
Raised Footrope Trawl Exempted
Whiting Fishery; (a)(18), the Great South
Channel Scallop Dredge Exemption
Area; (b)(3), exemptions (small mesh);
(b)(5); the SNE Monkfish and Skate
Trawl Exemption Area; (b)(6), the SNE
Monkfish and Skate Gillnet Exemption
Area; (b)(8), the SNE Mussel and Sea
Urchin Dredge Exemption Area; (b)(9),
the SNE Little Tunny Gillnet Exemption
Area; and (b)(11), the SNE Scallop
Dredge Exemption Area. Each violation
of any provision in § 648.80 constitutes
a separate violation.

(53) Possess, land, or fish for
regulated species, except winter
flounder as provided for in accordance
with §648.80(i) from or within the areas
described in § 648.80(i), while in
possession of scallop dredge gear on a
vessel not fishing under the scallop DAS
program as described in § 648.53, or
fishing under a general scallop permit,
unless the vessel and the dredge gear
conform with the stowage requirements
of §648.23(b), or unless the vessel has
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not been issued a multispecies permit
and fishes for NE multispecies

exclusively in state waters.
* * * * *

(78) Violate any provision of an in-
season action to adjust trip limits, gear
usage, season, area access and/or
closure, or any other measure
authorized by this part.

* * * * *

(153) If fishing under the SNE/MA
Winter Flounder SAP described in
§648.85(b)(4), fail to comply with the
restrictions and conditions under
§648.85(b)(4)(i) through (iv).

(b) * * *

(3) While fishing in the areas
specified in § 648.86(g)(1) with a NE
multispecies Handgear A permit, or
under the NE multispecies DAS
program, or under the limited access
monkfish Category C or D permit
provisions, possess yellowtail flounder
in excess of the limits specified under
§648.86(g)(1), unless fishing under the
recreational or charter/party regulations,
or transiting in accordance with
§648.23(b).

(4) If fishing in the areas specified in
§648.86(g)(1) with a NE multispecies
Handgear A permit, or under the NE
multispecies DAS program, or under the
limited access monkfish Category C or D
permit provisions, fail to comply with
the requirements specified in
§648.81(g)(1).

(c) * % %

(24) Enter port, while on a NE
multispecies DAS trip, in possession of
more than the allowable limit of cod
specified in § 648.86(b)(1), unless the
vessel is fishing under the cod
exemption specified in § 648.86(b)(4).

* * * * *

(26) Enter port, while on a NE
multispecies DAS trip, in possession of
more than the allowable limit of cod
specified in § 648.86(b)(2).

m 7.In § 648.80, paragraph (b)(2)(vi) is
revised to read as follows:

§648.80 NE multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

(b) * % %

(2) * % %

(vi) Other restrictions and
exemptions. Vessels are prohibited from
fishing in the SNE Exemption Area, as
defined in paragraph (b)(10) of this
section, except if fishing with exempted
gear (as defined under this part) or
under the exemptions specified in
paragraphs (b)(3), (b)(5) through (9),
(b)(11), (c), (e), (h), and (i) of this

section; or if fishing under a NE
multispecies DAS, if fishing under the
Small Vessel or Handgear A exemptions
specified in § 648.82(b)(5) and (b)(6),
respectively; or if fishing under a
scallop state waters exemption specified
in § 648.54; or if fishing under a scallop
DAS in accordance with paragraph (h)
of this section; or if fishing under a
General Category scallop permit in
accordance with paragraphs (b)(11)(i)(A)
and (B) of this section; or if fishing
pursuant to a NE multispecies open
access Charter/Party or Handgear
permit; or if fishing as a charter/party or
private recreational vessel in
compliance with the regulations
specified in § 648.89. Any gear on a
vessel, or used by a vessel, in this area
must be authorized under one of these
exemptions or must be stowed as
specified in § 648.23(b).

* * * * *

§648.81 [Amended]

m 8.In § 648.81, remove paragraph
@)(2)(iv).

m 9. In §648.82, paragraph (e)(1) is
revised and paragraphs (k)(3)(i) through
(ii1) are added to read as follows:

§648.82 Effort-control program for NE
multispecies limited access vessels.
* * * * *

(e] * % %

(1) When a vessel is participating in
the DAS program, as required by the
regulations, DAS shall accrue to the
nearest minute and, with the exceptions
described under this paragraph (e) and
paragraph (j)(1)(iii) of this section, shall
be counted as actual time called, or
logged into the DAS program, consistent
with the DAS notification requirements
specified at § 648.10.

* * * * *

(k) * % %

(3) * k% %

(i) Application information
requirements. An application to lease
Category A DAS must contain the
following information: Lessor’s owner
name, vessel name, permit number and
official number or state registration
number; Lessee’s owner name, vessel
name, permit number and official
number or state registration number;
number of NE multispecies DAS to be
leased; total priced paid for leased DAS;
signatures of Lessor and Lessee; and
date form was completed. Information
obtained from the lease application will
be held confidential, according to
applicable Federal law. Aggregate data
may be used in the analysis of the DAS
Leasing Program.

(ii) Approval of lease application.
Unless an application to lease Category
A DAS is denied according to paragraph

(k)(3)(iii) of this section, the Regional
Administrator shall issue confirmation
of application approval to both Lessor
and Lessee within 45 days of receipt of
an application.

(iii) Denial of lease application. The
Regional Administrator may deny an
application to lease Category A DAS for
any of the following reasons, including,
but not limited to: The application is
incomplete or submitted past the March
1 deadline; the Lessor or Lessee has not
been issued a valid limited access NE
multispecies permit or is otherwise not
eligible; the Lessor’s or Lessee’s DAS are
under sanction pursuant to an
enforcement proceeding; the Lessor’s or
Lessee’s vessel is prohibited from
fishing; the Lessor’s or Lessee’s limited
access NE multispecies permit is
sanctioned pursuant to an enforcement
proceeding; the Lessor or Lessee vessel
is determined not in compliance with
the conditions, restrictions, and
requirements of this part; or the Lessor
has an insufficient number of allocated
or unused DAS available to lease. Upon
denial of an application to lease NE
multispecies DAS, the Regional
Administrator shall send a letter to the
applicants describing the reason(s) for
application rejection. The decision by
the Regional Administrator is the final
agency decision.

m 10. In § 648.85, paragraphs
(b)(7)(vi)(G) through (I) are removed,
and paragraphs (a)(3)(i), (b)(6)(iv)(D),
(b)(7)(iii), (b)(7)(iv)(A) and (F),
(b)(7)(v)(D), and (b)(7)(vi)(D) are revised
to read as follows:

§648.85 Special management programs.

(a) L

(3) * % %

(i) VMS requirement. A NE
multispecies DAS vessel in the U.S./
Canada Management Areas described in
paragraph (a)(1) of this section must
have installed on board an operational
VMS unit that meets the minimum
performance criteria specified in
§§648.9 and 648.10.

( ) * % %

( ) * % %

(IV) * % %

(D) Landing limits. Unless otherwise
specified in this paragraph (b)(6)(iv)(D),
a NE multispecies vessel fishing in the
Regular B DAS Program described in
this paragraph (b)(6), and fishing under
a Regular B DAS, may not land more
than 100 lb (45.5 kg) per DAS, or any
part of a DAS, up to a maximum of
1,000 b (454 kg) per trip, of any of the
following species/stocks from the areas
specified in paragraph (b)(6)(v) of this
section: Cod, American plaice, white
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hake, witch flounder, SNE/MA winter
flounder, GB winter flounder, GB
yellowtail flounder, southern
windowpane flounder, and ocean pout;
and may not land more than 25 1b (11.3
kg) per DAS, or any part of a DAS, up

to a maximum of 250 1b (113 kg) per trip
of CC/GOM or SNE/MA yellowtail
flounder. In addition, trawl vessels,
which are required to fish with a
haddock separator trawl as specified
under paragraph (b)(6)(iv)(]) of this
section, and other gear that may be
required in order to reduce catches of
stocks of concern as described under
paragraph (b)(6)(iv)(J) of this section, are
restricted to the following trip limits:
500 1b (227 kg) of all flatfish species
(American plaice, witch flounder,
winter flounder, windowpane flounder,
and GB yellowtail flounder), combined;
500 1b (227 kg) of monkfish (whole
weight); 500 1b (227 kg) of skates (whole
weight); and zero possession of lobsters,
unless otherwise restricted by
§648.94(b)(3).

(7) * % %

(iii) Season. The overall season for the
CA I Hook Gear Haddock SAP is
October 1 through December 31, which
is divided into two participation
periods, one for Sector and one for non-
Sector vessels. For the 2006 fishing year
and beyond, the participation periods
shall alternate between Sector and non-
Sector vessels such that, in fishing year
2006, the participation period for non-
Sector vessels is October 1 through
November 15, and the participation
period for Sector vessels is November 16
through December 31. The Regional
Administrator may adjust the start date
of the second participation period prior
to November 16 if the haddock TAC for
the first participation period specified
in paragraph (b)(7)(iv)(F) of this section
is harvested prior to November 15.

(IV] * * *

(A) DAS use restrictions. A vessel
fishing in the CA I Hook Gear Haddock
SAP may not initiate a DAS flip. A
vessel is prohibited from fishing in the
CA I Hook Gear Haddock SAP while
making a trip under the Regular B DAS
Pilot Program described under
paragraph (b)(6) of this section. DAS
will be charged as described in § 648.10.

* * * * *

(F) Haddock TAC—(1) Allocation and
Distribution. The maximum total
amount of haddock that may be caught
(landings and discards) in the Closed
Area I Hook Gear SAP Area in any
fishing year is based upon the size of the
TAC allocated for the 2004 fishing year
(1,130 mt live weight), adjusted
according to the growth or decline of the

western GB (WGB) haddock exploitable
biomass (in relationship to its size in
2004), according to the following
formula: Biomassygar x= (1,130 mt live
weight) x (Projected WGB Haddock
Exploitable giomassyear x/ WGB Haddock
Exploitable Biomasszoos4). The size of the
western component of the stock is
considered to be 35 percent of the total
stock size, unless modified by a stock
assessment. The maximum amount of
haddock that may be caught in this SAP
during each fishing year is divided
evenly between the two participation
periods of October 1 - November 15 and
November 16 - December 31, as
specified in paragraph (b)(7)(iii) of this
section. The Regional Administrator
shall specify the haddock TAC for the
SAP, in a manner consistent with
applicable law.

(2) Adjustments to the haddock TAC.
The Regional Administrator may adjust
the portion of the haddock TAC
specified for the second participation
period to account for under- or over-
harvest of the portion of the haddock
TAC (landings and discards) that was
harvested during the first participation
period, not to exceed the overall
haddock TAC specified in this
paragraph (b)(7)(iv)(F).

* * * * *

(V) * * %

(D) Reporting requirements. The
owner or operator of a Sector vessel
declared into the Closed Area I Hook
Gear Haddock SAP must submit reports
to the Sector Manager, with instructions
to be provided by the Sector Manager,
for each day fished in the Closed Area
I Hook Gear Haddock SAP Area. The
Sector Manager shall provide daily
reports to NMFS, including at least the
following information: Total pounds of
haddock, cod, yellowtail flounder,
winter flounder, witch flounder,
American plaice, and white hake kept;
total pounds of haddock, cod, yellowtail
flounder, winter flounder, witch
flounder, American plaice, and white
hake discarded; date fish were caught;
and VTR serial number, as instructed by
the Regional Administrator. Daily
reporting must continue even if the
vessel operator is required to exit the
SAP as required under paragraph
(b)(7)(iv)(F) of this section.

(Vi) * % %

(D) Reporting requirements. The
owner or operator of a non-Sector vessel
declared into the Closed Area I Hook
Gear Haddock SAP must submit reports
via VMS, in accordance with
instructions to be provided by the
Regional Administrator, for each day
fished in the Closed Area I Hook Gear

Haddock SAP Area. The reports must be
submitted in 24-hr intervals for each
day fished, beginning at 0000 hr local
time and ending at 2400 hr local time.
The reports must be submitted by 0900
hr local time of the day following
fishing. The reports must include at
least the following information: Total
pounds of haddock, cod, yellowtail
flounder, winter flounder, witch
flounder, American plaice, and white
hake kept; total pounds of haddock, cod,
yellowtail flounder, winter flounder,
witch flounder, American plaice, and
white hake discarded; date fish were
caught; and VTR serial number, as
instructed by the Regional
Administrator. Daily reporting must
continue even if the vessel operator is
required to exit the SAP as required
under paragraph (b)(7)(iv)(F) of this
section.

m 11. In § 648.86, paragraphs (e) and (i)
are revised to read as follows:

§648.86 NE Multispecies possession
restrictions.
* * * * *

(e) White hake. Unless otherwise
restricted under this part, a vessel
issued a NE multispecies DAS permit, a
limited access Handgear A permit, an
open access Handgear B permit, or a
monkfish limited access permit and
fishing under the monkfish Category C
or D permit provisions may land up to
1,000 1b (453.6 kg) of white hake per
DAS, or any part of a DAS, up to 10,000
1b (4,536 kg) per trip.
* * * * *

(i) Offloading requirement for vessels
possessing species regulated by a daily
possession limit. A vessel that has
ended a trip as specified in
§648.10(b)(2)(iii) or (c)(3) that possesses
on board species regulated by a daily
possession limit (i.e., pounds per DAS),
as specified at § 648.85 or § 648.86, must
offload species in excess of the daily
landing limit prior to leaving port on a
subsequent trip. A vessel may retain on
board up to one day’s worth of such
species prior to the start of a subsequent
trip. Other species regulated by an
overall trip limit may be retained on
board for a subsequent trip. For
example, a vessel that possesses cod and
winter flounder harvested from Georges
Bank is subject to a daily possession
limit for cod of 1,000 Ib (453 kg)/DAS
and an overall trip limit of 5,000 1b
(2,267 kg)/trip for winter flounder. In
this example, the vessel would be
required to offload any cod harvested in
excess of 1,000 1b (453 kg) (i.e., the
vessel may retain up to 1,000 lb (453 kg)
of Georges Bank cod, but must offload
any additional cod), but may retain on
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board winter flounder up to the
maximum trip limit prior to leaving port
and crossing the VMS demarcation line
to begin a subsequent trip.

* * * * *

m 12.In § 648.87, paragraphs (b)(1)(ix),
(b)(1)(xv) and (xvi), (b)(2)(x), and (c) are
revised to read as follows:

§648.87 Sector allocation.

(b) * % %

(1) * % %

(ix) Unless exempted through a Letter
of Authorization specified in paragraph
(c)(2) of this section, each vessel
operator and/or vessel owner fishing
under an approved Sector must comply
with all NE multispecies management
measures of this part and other
applicable law. Each vessel and vessel
operator and/or vessel owner
participating in a Sector must also
comply with all applicable requirements
and conditions of the Operating Plan
specified in paragraph (b)(2) of this
section and the Letter of Authorization
issued pursuant to paragraph (c)(2) of
this section. It shall be unlawful to
violate any such conditions and
requirements and each Sector, vessel,
and vessel operator and/or vessel owner
participating in the Sector may be
charged jointly and severally for
violations of such conditions and
requirements and any other applicable
Federal regulations, resulting in an
assessment of civil penalties and permit
sanctions pursuant 15 CFR part 904.

* * * * *

(xv) All vessel operators and/or vessel
owners fishing in an approved Sector
must be issued and have on board the
vessel, a Letter of Authorization (LOA)
issued by NMFS pursuant to paragraph
(c)(2) of this section.

(xvi) The Regional Administrator may
exempt participants in the Sector,
pursuant to paragraph (c)(2) of this
section, from any Federal fishing
regulations necessary to allow such
participants to fish in accordance with
the Operations Plan, with the exception
of regulations addressing the following
measures for Sectors based on a hard
TAC: Year-round closure areas,
permitting restrictions (e.g., vessel

upgrades, etc.), gear restrictions
designed to minimize habitat impacts
(e.g., roller gear restrictions, etc.), and
reporting requirements (not including
DAS reporting requirements). A
framework adjustment, as specified in
§ 648.90, may be submitted to exempt
Sector participants from regulations not
authorized to be exempted pursuant to
paragraph (c)(2) of this section.

* * * * *

(2 * K %

(x) Each vessel and vessel operator
and/or vessel owner participating in a
Sector must comply with all applicable
requirements and conditions of the
Operations Plan specified in this
paragraph (b)(2) and the Letter of
Authorization issued pursuant to
paragraph (c)(2) of this section. It shall
be unlawful to violate any such
conditions and requirements unless
such conditions or restrictions are
identified as administrative only in an
approved Operations Plan. Each Sector,
vessel, and vessel operator and/or vessel
owner participating in the Sector may
be charged jointly and severally for
violations of Sector Operations Plan
requirements as well as any other
applicable Federal regulations, resulting
in an assessment of civil penalties and
permit sanctions pursuant to 15 CFR
part 904.

(c) Approval of a Sector and granting
of exemptions by the Regional
Administrator. (1) Once the submission
documents specified under paragraphs
(a)(1) and (b)(2) of this section have
been determined to comply with the
requirements of this section, NMFS may
consult with the Council and shall
approve or disapprove Sector operations
consistent with applicable law.

(2) If a Sector is approved, the
Regional Administrator shall issue a
Letter of Authorization to each vessel
operator and/or vessel owner belonging
to the Sector. The Letter of
Authorization shall authorize
participation in the Sector operations
and may exempt participating vessels
from any Federal fishing regulation,
except those specified in paragraph
(b)(1)(xvi) of this section, in order to
allow vessels to fish in accordance with
an approved Operations Plan, provided

such exemptions are consistent with the
goals and objectives of the NE
Multispecies FMP. The Letter of
Authorization may also include
requirements and conditions deemed
necessary to ensure effective
administration of, and compliance with,
the Operations Plan and the Sector
allocation. Solicitation of public
comment on, and NMFS final
determination on such exemptions shall
be consistent with paragraphs (c)(1) and
(2) of this section.

(3) The Regional Administrator may
withdraw approval of a Sector, after
consultation with the Council, at any
time if it is determined that Sector
participants are not complying with the
requirements of an approved Operations
Plan or that the continuation of the
Operations Plan will undermine
achievement of fishing mortality
objectives of the NE Multispecies FMP.
Withdrawal of approval of a Sector may
only be done after notice and comment
rulemaking consistent with applicable
law.

* * * * *

m 13. In § 648.89, paragraph (b)(4) is
added to read as follows:

§648.89 Recreational and charter/party
vessel restrictions.
* * * * *

(b)***

(4) The minimum fish size applies to
whole fish or to any part of a fish while
possessed on board either a charter/
party or a private recreational vessel, or
at the time of landing. Fish fillets, or
parts of fish, must have skin on while
possessed on board a vessel and at the
time of landing in order to meet
minimum size requirements. ““Skin on”
means the entire portion of the skin
normally attached to the portion of the
fish or to fish parts possessed is still
attached.

* * * * *

§648.92 [Amended]

m 14.In § 648.92, remove paragraph
(b)(2)(iii).

[FR Doc. E7—-25073 Filed 12—-26-07; 8:45 am]|
BILLING CODE 3510-22-S
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 339
RIN 3206—-AL14

Medical Qualification Determinations

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management (OPM) is proposing a
revision of its regulations regarding
medical qualification determinations.
The proposed revisions add four
authorities, separate and move two
definitions, add three definitions, clarify
coverage and applicability, update to
reflect current references and language,
and address the need for medical
testing/examination or medical
documentation of an employee whose
job has no physical standards or
physical requirements.

DATES: We will consider comments
received on or before February 25, 2008.
ADDRESSES: Send, deliver, or fax
comments to Mark Doboga, Deputy
Associate Director, Center for Talent
and Capacity Policy, Strategic Human
Resources Policy, U.S. Office of
Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415-9700; e-mail employ@opm.gov;
FAX: (202) 606—2329. Comments may
also be sent through the Federal
eRulemaking Portal at http://
www.regulations.gov. All submissions
received through the Portal must
include the agency name and docket
number or Regulation Identifier Number
(RIN) for this rulemaking.

FOR FURTHER INFORMATION CONTACT: J. C.
Phillip Spottswood, J.D., M.P.H., by
telephone at (202) 606—-1389, by TTY at
(202) 418-3134; by fax at (202) 606—
0864; or by e-mail at
phil.spottswood@opm.gov.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing proposed revised regulations on
medical qualification determinations.

Details of the proposed revisions are
discussed under the applicable subpart.
OPM has replaced the verb “‘shall”

with “must” in this part for added
clarity and readability. OPM intends
that any provisions in this part using the
verb “must” has the same meaning and
effect as previous provisions in this part
using “‘shall.”

The proposed revised regulations add
four authority citations to clarify the
scope of applicability: (1) 5 U.S.C. 3312
Preference eligibles; physical
qualifications; waiver; (2) 5 U.S.C. 3318
Competitive service; selection from
certificates; (3) 5 U.S.C. 3320 Excepted
service; government of the District of
Columbia; selection; and (4) 5 U.S.C.
3504 Preference eligibles; retention;
physical qualifications; waiver.

Subpart A

Subpart A covers General
information. The proposed subpart A
adds wording to clarify applicability of
this regulation to excepted service
positions; updates references to the
Rehabilitation Act of 1973, as amended,
and to portions of the Americans with
Disabilities Act of 1992 that are
applicable to the Federal government
through the Rehabilitation Act; adds
examples to the definition in § 339.104
for “medical evaluation program,”
separates and moves definitions for
“subtle incapacitation” and “sudden
incapacitation;” and adds definitions for
“medical restriction,” “physical fitness
standard,” and “physical fitness test.”

Subpart B

Subpart B governs Medical Standards,
Physical Requirements, and Medical
Evaluation Programs. The title of
proposed subpart B is changed to clarify
application of this part to physical
requirements and medical evaluation
programs. The proposed subpart B
incorporates physical fitness standards
into § 339.203, and adds language to
clarify application of this part to
arbitrary disqualification; adds “medical
surveillance” to policies agencies may
establish to safeguard employee health;
provides an example of an
immunization program and changes
“incumbents” to “employees” to clarify
§339.205.

Subpart C

Subpart C governs Medical
Examinations. The proposed subpart C
incorporates minor corrections in

references, spelling and punctuation;
adds wording to clarify examinations
the agency may require and examples of
“benefits” in § 339.304; and adds
wording to clarify applicability of this
regulation to excepted service positions
when requesting a medical
disqualification or a pass over of a
preference eligible in § 339.306.

For the convenience of the reader, the
proposed part 339 is published in its
entirety.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act (5 U.S.C. 601,
et seq.)

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because it affects only Federal
employees.

List of Subjects in 5 CFR Part 339

Equal employment opportunity,
Government employees, Health,
Individuals with disabilities.

U.S. Office of Personnel Management.
Linda M. Springer,
Director.

Accordingly, OPM proposes to revise
5 CFR part 339 to read as follows:

PART 339—MEDICAL QUALIFICATION
DETERMINATIONS

Subpart A—General

Sec.

339.101 Coverage.

339.102 Purpose and effect.

339.103 Compliance with disability laws
and regulations.

339.104 Definitions.

Subpart B—Medical Standards, Physical
Requirements, and Medical Evaluation
Programs

339.201 Disqualification by OPM.

339.202 Medical standards.

339.203 Physical requirements and/or
physical fitness requirements.

339.204 Waiver of standards and
requirements.

339.205 Medical evaluation programs.

339.206 Disqualification on the basis of
medical history.

Subpart C—Medical Examinations

339.301 Authority to require an
examination.

339.302 Authority to offer examinations.

339.303 Examination procedures.
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339.304 Payment for examination.

339.305 Records and reports.

339.306 Processing medical eligibility
determinations.

Authority: 5 U.S.C. 1104(a), 1302(a) 3301,
3302, 3304, 3312, 3318, 3320, 3504, 5112; 39
U.S.C. 1005; Executive Order 10577, Rule II,
codified as amended in 5 CFR 2.1(a).

Subpart A—General

§339.101 Coverage.

This part applies to all applicants for
and employees in competitive service
positions; and to applicants for and
employees in positions excepted from
the competitive service, by statute or
executive order, when medical issues
arise in connection with an OPM
regulation that governs a particular
personnel decision.

§339.102 Purpose and effect.

(a) This part defines the
circumstances under which medical
documentation may be required and
examinations and evaluations
conducted to determine the nature of a
medical condition that may affect safe
and efficient performance.

(b) Personnel decisions based wholly
or in part on the review of medical
documentation and the results of
medical examinations and evaluations
must be made in accordance with
appropriate parts of this title.

(c) Failure to meet a properly
established medical standard or
physical requirement under this part
means that the individual is not
qualified for the position unless a
waiver or reasonable accommodation is
suitable, as described in §§339.103 and
339.204. An employee’s refusal to be
examined and provide medical
documentation in accordance with a
proper agency order authorized under
this part constitutes a basis for
appropriate disciplinary or adverse
action.

§339.103 Compliance with disability laws
and regulations.

Actions under this part must be
consistent with the Rehabilitation Act of
1973, as amended, and the Americans
with Disabilities Act (ADA) of 1992, as
it applies to the Federal government
through the Rehabilitation Act. In
addition, the Equal Employment
Opportunity Commission (EEOC) has
issued regulations covering the equal
employment provisions of the ADA in
29 CFR part 1630, which must be
followed to the extent consistent with
the Rehabilitation Act. Particularly
relevant to medical qualification
determinations are 29 CFR 1630.2(0)
(requiring reasonable accommodation of
individuals with disabilities); 29 CFR

1630.10 (prohibiting use of employment
criteria that screen out individuals with
disabilities unless shown to be related
to the job in question); and 29 CFR
1630.13 (prohibiting pre-employment
examination or inquiry related to the
existence or nature of a disability and
pre-employment medical examination
or inquiry of employees, except under
specified circumstances). In addition,
use of the term “qualified” in this part
must be interpreted consistently with 29
CFR 1630.2(m), which provides that a
“qualified individual with a disability”
means an individual with a disability
“who, with or without reasonable
accommodation, can perform the
essential functions of the position in
question without endangering the health
and safety of the individual or others.”

§339.104 Definitions.

For purposes of this part—
Accommodation means reasonable
accommodation as described in 29 CFR

1630.2(0).

Arduous or hazardous positions
means positions that are dangerous or
physically demanding to such a degree
that an employee’s medical and/or
physical condition is necessarily an
important consideration in determining
ability to perform safely and efficiently.

Medical condition means a health
impairment which results from birth,
injury, or disease, including psychiatric
disease.

Medical documentation or
documentation of a medical condition
means a statement from a licensed
physician or other appropriate
practitioner who provides information
the agency considers necessary to
enable it to make an employment
decision. To be acceptable, the
diagnosis or clinical impression must be
justified according to established
diagnostic criteria and the conclusions
and recommendations must not be
inconsistent with generally accepted
professional standards. The
determination that the diagnosis meets
these criteria is made by or in
coordination with a licensed physician
or, if appropriate, a practitioner of the
same discipline as the one who issued
the statement. An acceptable diagnosis
must include the following information,
or parts identified by the agency as
necessary and relevant:

(1) The history of the medical
condition(s), including references to
findings from previous examinations,
treatment, and responses to treatment;

(2) Clinical findings from the most
recent medical evaluation, including
any of the following which have been
obtained: Findings of physical
examination; results of laboratory tests;

X-rays; EKG’s and other special
evaluations or diagnostic procedures;
and, in the case of psychiatric
examination or psychological
assessment, the findings of a mental
status examination and the results of
psychological tests, if appropriate;

(3) Diagnosis, including the current
clinical status;

(4) Prognosis, including plans for
future treatment and an estimate of the
expected date of full or partial recovery;

(5) An explanation of the impact of
the medical condition(s) on overall
health and activities, including the basis
for any conclusion that restrictions or
accommodations are or are not
warranted, and if warranted, an
explanation of their therapeutic or risk
avoiding value;

(6) An explanation of the medical
basis for any conclusion that indicates
the likelihood that the individual is or
is not expected to suffer sudden or
subtle incapacitation by carrying out,
with or without accommodation, the
tasks or duties of a specific position;
and

(7) Narrative explanation of the
medical basis for any conclusion that
the medical condition has or has not
become static or well-stabilized and the
likelihood that the individual may
experience sudden or subtle
incapacitation as a result of the medical
condition. In this context, ‘“‘static or
well-stabilized”” medical condition
means a medical condition which is not
likely to change as a consequence of the
natural progression of the condition,
specifically as a result of the normal
aging process, or in response to the
work environment or the work itself.

Medical evaluation program means a
program of recurring medical
examinations (e.g., age adjusted periodic
medical examinations) or tests
established by written agency policy or
directive, to safeguard the health of
employees whose work may subject
them or others to significant health or
safety risks due to occupational or
environmental exposure or demands.
For example, an agency policy or
directive may include but is not limited
to medical clearances and medical
surveillance to test for occupational
exposure to biological, chemical, and/or
radiological hazardous agents,
occupational diseases, and occupational
risk.

Medical restriction is an operative
event that limits, modifies, or prevents
an individual from performing certain
physical requirements (e.g., lifting,
pushing, and standing) because of a
particular medical condition(s) or
physical limitation(s). The purpose of a
medical restriction is to ensure that the
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medical condition(s) is not aggravated,
accelerated, exacerbated, or made
permanently worse.

Medical standard is a written
description of the medical requirements
for a particular occupation based on a
determination that a certain level of
fitness or health status is required for
successful performance.

Physical fitness standard(s) is a
documented and validated evaluation of
identified essential common duties of
similar positions, job task simulation
scenarios, and results of testing.

Physical fitness test(s) is a measure of
the minimum level of physical fitness
(e.g., running or lifting) consistent with
validated physical fitness standards that
must be met in order to perform the
essential duties of the position (e.g. law
enforcement or wildland firefighter
duties that regularly involve dangerous
and stressful situations and physical
hazards).

Physical requirement is a written
description of job-related physical
abilities which are normally considered
essential for successful performance in
a specific position.

Physician means a licensed Doctor of
Medicine or Doctor of Osteopathy, or a
physician who is serving on active duty
in the uniformed services and is
designated by the uniformed service to
conduct examinations under this part.

Practitioner means a person providing
health service(s) who is not a medical
doctor, but who is certified by a
National organization and licensed by a
State to provide the health service in
question.

Subtle incapacitation means gradual,
initially imperceptible impairment of
physical or mental function whether
reversible or not which is likely to result
in performance or conduct deficiencies.

Sudden incapacitation means abrupt
onset of loss of control of physical or
mental function(s).

Subpart B—Medical Standards,
Physical Requirements, and Medical
Evaluation Programs

§339.201 Disqualification by OPM.

Under subpart C of part 731 of this
chapter, OPM may deny an applicant
examination, deny an eligible
appointment, and/or instruct an agency
to remove an appointee by reason of
physical or mental unfitness for the
position for which he or she has
applied, or to which he or she has been
appointed. An OPM decision under this
section is separate and distinct from a
determination of disability pursuant to
statutory provisions for CSRS and FERS
disability retirement.

§339.202 Medical standards.

OPM may establish or approve
medical standards for a
Governmentwide occupation (i.e., an
occupation common to more than one
agency) or approve revisions to its
established medical qualification
standards. An agency may establish
medical standards for position(s) that
predominate in that agency (i.e., where
the agency has 50 percent or more of the
position(s) in a particular occupation).
Such standards must be justified on the
basis that the duties of the position(s)
are arduous or hazardous, or require a
certain level of health status or physical
fitness because, for reasons including
the nature of the position(s) involves a
high degree of responsibility toward the
public or sensitive national security
concerns. The rationale for establishing
the standard must be documented.
Standards established by OPM or an
agency must be:

(a) Established by written directive
and uniformly applied, and

(b) Directly related to the actual
requirements of the position.

§339.203 Physical requirements and
physical fitness standards.

Agencies are authorized to establish
physical requirements for individual
positions without OPM approval when
such requirements are considered
essential for successful job performance.
This includes development and
implementation of validated physical
fitness standards including but not
limited to aerobic capacity. The
requirements or standards must be
clearly supported by the actual duties of
the position, documented in the
position description and by job analysis.
Applicants and employees cannot be
disqualified arbitrarily on the basis of
physical requirements, fitness tests, or
other criteria that do not relate
specifically to job performance.

§339.204 Waiver of standards and
requirements.

An agency must waive a medical
standard or physical requirement
established under this part when an
applicant or employee unable to meet
that standard or requirements presents
sufficient evidence that he or she, with
or without reasonable accommodation,
can perform the essential duties of the
position without endangering the health
and safety of him or herself or others.
Additional information obtained by the
agency may be considered in
determining whether a waiver is
appropriate.

§339.205 Medical evaluation programs.

Agencies may establish periodic
medical examinations, medical

surveillance, or immunization programs
by written policies or directives to
safeguard the health of employees
whose work may subject them or others
to significant health or safety risks due
to occupational or environmental
exposure or demands. This may include
but is not limited to the requirement to
undergo mandatory Food and Drug
Administration approved vaccines (e.g.,
for national security reasons or in order
to safely carry out an agency program).
The need for a medical evaluation
program must be clearly supported by
the nature of the work. The specific
positions covered must be identified
and the applicants or employees
notified in writing of the reasons for
including the positions in the program.

§339.206 Disqualification on the basis of
medical history.

A candidate may not be disqualified
for any position solely on the basis of
medical history. For positions with
medical standards or physical
requirements, or positions under
medical evaluation programs, a history
of a particular medical condition(s) may
result in medical disqualification only if
the condition(s) at issue is itself
disqualifying, recurrence is a reasonable
probability, and the duties of the
position are such that a recurrence
would pose a reasonable probability of
substantial harm to the individual or
others.

Subpart C—Medical Examinations

§339.301 Authority to require an
examination.

(a) A routine pre-employment medical
examination is appropriate only for a
position with specific medical
standards, physical requirements, or
validated physical fitness standards, or
is covered by a medical evaluation
program established under this part.

(b) Subject to § 339.103, an agency
may require an individual who has
applied for or occupies a position which
has medical standards, physical
requirements, physical fitness
standards, or is covered by a medical
evaluation program established under
this part, to report for a medical
examination:

(1) Prior to appointment or selection
(including reemployment on the basis of
full or partial recovery from a medical
condition(s));

(2) On a regularly recurring, periodic
basis after appointment; or

(3) Whenever there is a direct
question about an employee’s continued
capacity to meet the physical or medical
or physical fitness requirements of a
position.
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(c) An agency may require an
employee who has applied for or is
receiving continuation of pay or
compensation as a result of an on-the-
job injury or disease to report for an
examination under 5 U.S.C. 8123 to
determine medical limitations that may
affect placement decisions.

(d) An agency may require an
employee who is released from his or
her competitive level in a reduction in
force under part 351 of this chapter to
undergo a relevant medical evaluation if
the position to which the employee has
assignment rights has medical standards
or physical requirements that are
different from those required in the
employee’s current position.

(e)(1) An agency may order a
psychiatric examination (including a
psychological assessment) only when:

(i) The result of a current general
medical examination that the agency
has the authority to order under this
section indicates no physical
explanation for behavior or actions that
may affect the safe and efficient
performance of the individual or the
safety of others, or

(ii) A psychiatric examination or
psychological assessment is specifically
called for in a position having medical
standards or under a medical evaluation
program established under this part.

(2) A psychiatric examination or
psychological assessment authorized
under paragraphs (e)(1)(i) or (ii) of this
section must be conducted in
accordance with accepted professional
standards, by a licensed physician or
practitioner authorized to conduct such
examinations, and may only be used to
make inquiry into a person’s mental
fitness as it directly relates to
successfully performing the duties of
the position without undue hazard to
the individual or others.

§339.302 Authority to offer examinations.
An agency may, at its option, offer a
medical examination (including a
psychiatric examination or
psychological assessment) in any
situation where the agency needs
additional medical documentation to
make an informed management
decision. This may include situations
where an individual requests for
medical reasons a change in duty status,
assignment, working conditions, or any
other different treatment (including
reasonable accommodation or
reemployment on the basis of full or
partial recovery from a medical
condition) or where the individual has
a performance or conduct problem that
may require agency action. Reasons for
offering an examination must be
documented. An offer of an examination

must be carried out and used in
accordance with 29 CFR 1630.

§339.303 Examination procedures.

(a) When an agency orders or offers a
medical or psychiatric examination or
psychological assessment under this
subpart, it must inform the applicant or
employee in writing of its reasons for
doing so, the consequences of failure to
cooperate, and the right to submit
medical information from his or her
personal physician or practitioner. A
refusal or failure to report for a medical
examination ordered by the agency may
be a basis for the agency to determine
that the employee is not qualified for
the position. A single notification is
sufficient to cover a series of regularly
recurring or periodic examinations
ordered under this subpart.

(b) The agency designates the
examining physician or other
appropriate practitioner, but must offer
the individual an opportunity to submit
medical documentation from his or her
personal physician or practitioner. The
agency must review and consider all
such documentation supplied by the
individual’s personal physician or
practitioner.

§339.304 Payment for examination.

Agencies must pay for all
examinations ordered or offered under
this subpart, whether conducted by the
agency’s physician or the applicant’s or
employee’s own physician or
practitioner. This includes special
evaluations or diagnostic procedures
required by an agency. Applicants and
employees must pay for a medical
examination conducted by his or her
own physician or practitioner where the
purpose of the examination is to secure
a change sought by an employee (e.g., a
request for change in duty status,
reasonable accommodation, and job
modification).

§339.305 Records and reports.

(a) Agencies will receive and maintain
all medical documentation and records
of examinations obtained under this
part in accordance with part 293,
subpart E of this chapter.

(b) The report of an examination
conducted under this subpart must be
made available to the applicant or
employee under the provisions of part
297 of this chapter.

(c) Agencies must forward to the
Office of Workers’ Compensation
Programs (OWCP), Employment
Standards Administration, Department
of Labor, a copy of all medical
documentation and reports of
examinations of individuals who are
receiving or have applied for injury

compensation benefits under 5 U.S.C.
81, including continuation of pay. The
agency must also report to the OWCP
the failure of such individuals to report
for examinations that the agency orders
under this subpart. When the individual
has applied for disability retirement,
this information and any medical
documentation or reports of
examination must be forwarded to OPM.

§339.306 Processing medical eligibility
determinations.

(a) In accordance with the provisions
of this part, agencies are authorized to
medically disqualify a nonpreference
eligible. A nonpreference eligible so
disqualified has a right to a higher level
review of the determination within the
agency.

(b) OPM must approve the sufficiency
of the agency’s reasons to:

(1) Medically disqualify or pass over
a preference eligible in order to select a
nonpreference eligible for:

(A) competitive service positions
under part 332 of this chapter; and

(B) excepted service positions in the
executive branch subject to title 5,
U.S.C. by statute or executive order;

(2) Medically disqualify or pass over
a 30 percent or more compensably
disabled veteran for a position in the
U.S. Postal Service in favor of a
nonpreference eligible;

(3) Medically disqualify a 30 percent
or more compensably disabled veteran
for assignment to another position in a
reduction in force under § 351.702(d) of
this chapter; or

(4) Medically disqualify a 30 percent
or more disabled veteran for
noncompetitive appointment, for
example, under § 316.302(b)(4) of this
chapter.

[FR Doc. E7—25108 Filed 12—26-07; 8:45 am]
BILLING CODE 6325-39-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121, 125, 127, and 134
RIN 3245-AF40

Women-Owned Small Business
Federal Contract Assistance
Procedures

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
amend its regulations governing small
business contracting procedures. This
proposed rule would add a new part
that would implement procedures to
increase procurement opportunities for
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Women-Owned Small Business
Concerns, as authorized under the Small
Business Act. It would also make the
relevant conforming amendments to
SBA’s current procurement regulations.
DATES: Comments must be received on
or before February 25, 2008.
ADDRESSES: You may submit comments,
identified by 3245—AF40, by any of the
following methods:

e Federal eRulemaking Portal:
http://www.reglations.gov. Follow the
instructions for submitting comments.

e Mail, Hand Delivery/Courier: Robert
C. Taylor, Office of Contract Assistance,
Office of Government Contracting, U.S.
Small Business Administration, 409 3rd
Street, SW., Washington, DC 20416.

All comments will be posted on
http://www.reglations.gov. If you wish
to submit confidential business
information (CBI) as defined in the User
Notice at http://www.reglations.gov,
please submit the comments to Robert
C. Taylor and highlight the information
that you consider to be CBI and explain
why you believe this information
should be held confidential. SBA will
make a final determination as to
whether the comments will be
published or not.

FOR FURTHER INFORMATION CONTACT:
Robert C. Taylor, Office of Contract
Assistance, Office of Government
Contracting,
WOSBProposedRegulation@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Women-owned businesses have been
regarded as the fastest growing segment
of the business community in the
United States. Although between 1997
and 2002 the growth rate in the number
of women-owned small businesses
(WOSBs) was almost twice that of all
firms, WOSBs have not generally
received a commensurate increase in
their share of Federal contracting
dollars.

Several congressional and executive
efforts over the years to increase Federal
contracting with WOSBs have not
enhanced the WOSB share of Federal
contracting dollars as much as
anticipated. For example, in 1979, when
Executive Order 12138 charged Federal
agencies with responsibility for
providing procurement assistance to
women-owned businesses, WOSBs
received only 0.2 percent of all Federal
procurements. More than 9 years later,
the percentage of WOSB Federal
procurements had grown to only one
percent. Similarly, in 1988, the
Women’s Business Ownership Act,
Public Law 100-588 (Oct. 25, 1988), was
enacted to assist women in starting,

managing and growing small businesses.
This program has been successful in
assisting thousands of women in
obtaining business financing and in
business formation, but has enjoyed less
success in the Federal procurement
arena.

Section 7106 of the Federal
Acquisition Streamlining Act (FASA),
Public Law 103-355 (Oct. 13, 1994),
amended the Small Business Act (the
Act) by establishing a target that would
result in greater opportunities for
women to compete for Federal
contracts. FASA, among other things,
established a government-wide goal for
participation by WOSBs in procurement
contracts of not less than 5 percent of
the total value of all prime contract and
subcontract awards for each fiscal year.
FASA also directed that WOSBs, like
other small businesses and small
disadvantaged businesses (SDBs), have
the maximum practicable opportunity to
become subcontractors for Federal
contracts exceeding $100,000, and it
mandated that WOSBs be included in
subcontracting plans required under
Section 8(d) of the Act, 15 U.S.C. 637(d).

Federal Procurement Data System
(FPDS) data indicates that since fiscal
year (FY) 1996, Federal agencies have
not met the separate 5 percent
government-wide WOSB goal for prime
contracts and subcontracts. However,
the share of Federal prime contracting
dollars to WOSBs has increased over the
years. For example, in FY 2000, WOSBs
received 2.3 percent of the
approximately $200 billion in Federal
prime contract awards. The share of
WOSB prime contract awards increased
to 2.49 percent in FY 2001, and again to
2.90, 2.98, and 3.03 percent in FYs
2002, 2003 and 2004, respectively. In
FY 2005, WOSB prime contract awards
increased to 3.18 percent and in FY
2006, increased again to 3.41 percent of
prime contract awards. Nonetheless, the
total percent of WOSB prime contract
awards stills falls short of the statutory
goal of 5 percent.

The Government Accountability
Office (GAO) published a report in
February 2001 discussing the trends and
obstacles in Federal contracting with
WOSBs since FY 1996. See Trends and
Challenges in Contracting With Women-
Owned Small Businesses, GAO-01-346.
In that report, GAO noted that
contracting officials complain that one
of the primary obstacles in achieving the
statutory five percent WOSB goal was
the absence of a “targeted government
program for contracting with WOSBs.”

Section 811 of the Small Business
Reauthorization Act of 2000, Public Law
106—554, provided such a mechanism.
Section 811, enacted on December 21,

2000, amended the Act by adding a new
section 8(m), 15 U.S.C. 637(m),
authorizing contracting officers to
restrict competition to eligible WOSBs
for certain Federal contracts in certain
industries. Due to an apparent drafting
error in the cross-reference and the
inter-relationships between
subparagraphs (2)(C), (3) and (4) of 15
U.S.C. 637(m), subparagraph (2)(C)
literally appears to authorize set-asides
for Federal contracts only in industries
in which WOSBs are determined to be
substantially underrepresented.
However, if the statute were construed
by SBA not to authorize set-asides in
industries in which WOSBs were
underrepresented, the provision in the
statute requiring SBA to conduct a study
to determine industries in which
WOSBSs are underrepresented, as well as
the section’s waiver provision, would
arguably be rendered inoperative or
contradictory. Accordingly, SBA has
drafted the proposed rule to account for
this apparent drafting error based on its
best understanding of the meaning and
intent of section 8(m) read as a whole
and has interpreted the statute to
authorize set asides for industries in
which WOSBs are determined to be
underrepresented or substantially
underrepresented in Federal
procurement. In the absence of
corrective legislation clarifying the
confusing cross-references among these
provisions, however, some degree of
uncertainty will remain with respect to
the question of whether section 8(m)
effectively authorizes appropriate set-
asides in industries where WOSBs are
merely underrepresented rather than
substantially underrepresented.

The new section 8(m) of the Act
explicitly limits the contracting officer’s
authority to restrict competition to
contracts not exceeding $3 million ($5
million for manufacturing).
Furthermore, to be eligible as a WOSB
under section 8(m) of the Act, the firm
must be a “small business concern
owned and controlled by women” as
defined in section 3(n) of the Act, 15
U.S.C. 632(n). Section 8(m) also requires
that such concerns be at least 51 percent
owned by one or more women who are
economically disadvantaged, except
with respect to procurements in
industries in which SBA has
determined that WOSBs are
substantially underrepresented in
Federal contracting and has waived the
economically disadvantaged
requirement.

Moreover, section 8(m) of the Act
requires SBA to establish standards for
determining the eligibility of a concern
as a WOSB or economically
disadvantaged WOSB (EDWOSB). It also
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charges SBA with responsibility for
verifying a concern’s eligibility and
provides the penalties for a concern’s
misrepresentation of its status as an
EDWOSB or WOSB.

Lastly, section 8(m) requires SBA to
conduct a study to identify the
industries in which WOSBs are
underrepresented and substantially
underrepresented in Federal
procurement and requires the head of
any department or agency to provide
SBA with any information that SBA
deems necessary to conduct the study.
SBA initially completed the legislatively
mandated study in September 2001.
However, in March 2005, the National
Academy of Science (NAS) issued an
independent evaluation determining
that SBA’s original study was “fatally
flawed.” In response to the NAS’s
findings, SBA issued a solicitation in
October 2005 seeking a contractor to
perform a revised study in accordance
with the NAS report. In February 2006,
SBA awarded a contract to the
Kauffman-RAND Institute for
Entrepreneurship Public Policy (RAND)
to complete a revised study of the
availability and utilization of WOSBs in
prime contracts. The RAND report was
published in April 2007 and is available
to the public at http://www.RAND.org/
pubs/technical_reports/TR442.

On June 15, 2006, the SBA published
in the Federal Register, 71 FR 34550, a
proposed rule, with request for
comments, to amend its regulations in
accordance with § 8(m) of the Small
Business Act. Based on SBA’s
evaluation of the public and inter-
agency comments received, discussions
with the Department of Justice (DOJ)
and the Office of Federal Procurement
Policy (OFPP), and further examination
of Section 8(m), it has been determined
that the June 15, 2006, proposed rule
requires significant changes that warrant
further public comment and
consideration. In addition, rather than
propose a separate rulemaking, SBA
believes it would be expeditious to
include in this proposed rule
implementation of the RAND study
results which identified the industries
in which WOSBs are underrepresented
and substantially underrepresented in
Federal procurement.

Whether SBA went forward with a
final rule on WOSB status and
procedures and simultaneously
proposed a rule to implement the RAND
Study results or combined the two rules
into one comprehensive rule, any
potential set-asides under the
procedures could not be made until the
RAND report rule had been finalized.
Therefore, SBA’s action of combining
the RAND report rule with this re-

proposed June 15, 2006 rule not only
obviates the need for a separate
rulemaking but significantly, will not
delay the implementation of the WOSB
procedures.

IT. RAND Report Results

The RAND report outlined several
approaches to identify
underrepresentation of WOSBs in
Federal procurement, each of which
yields a different result. SBA has
preliminarily adopted the approach set
forth below.

RAND’s report identifies 28 different
approaches to determine
underrepresentation and substantial
underrepresentation. Twenty of these
approaches compare FY 2006 Central
Contractor Registration (CCR)
registration data to FY 2005 Federal
Procurement Data System/Next
Generation (FPDS/NG) procurement
data, while eight (8) compare the 2002
Survey of Business Owners (SBO) from
the five-year Economic Census to FYs
2002/2003 FPDS/NG procurement data.

SBA eliminated the eight approaches
based on a comparison of the 2002 SBO
data to FYs 2002/2003 FPDS/NG
procurement data for the following
reasons: (1) The SBO does not
distinguish between WOSBs and
women-owned businesses (large and
small), while the procedures authorized
by Congress are specifically targeted
towards WOSBs (only small businesses);
(2) since the SBO is generally not
available for two years after the survey
is completed, the SBO is never current;
and lastly (3) the SBO cannot fine-tune
the industry groupings beyond the two-
digit NAICS level.

In its 2005 report examining SBA’s
2001 methodology, the NAS criticized
SBA'’s use of the two-digit Major Group
Standard Industrial Classification (SIC)
industry classification as inadequate.
The two-digit Major Group SIC
designation corresponds to the current
three-digit Subsector NAICS
designation. Thus, while the NAS
criticized SBA’s use of two-digit SIC
information, the SBO two-digit NAICS
data is even less precise than the two-
digit SIC data. Both the CCR and FPDS-
NG, on the other hand, provide the
capability to use four-digit NAICS
classifications. For this reason, SBA also
eliminated 16 approaches based on CCR
comparisons to FPDS/NG 2005
procurement data which used two and
three-digit NAICS codes.

As a result, four approaches were left
as possibly viable, all based on 2004
CCR and 2005 procurement data and
four-digit NAICS codes. Two of the four
approaches were based on the dollar
value of contracts awarded and the

other two were based on the number of
contracts awarded. SBA eliminated the
two approaches based on the number of
the contracts awarded. When discussing
whether to use dollars or numbers as the
measure of underrepresentation, it was
necessary to evaluate the benefits and
limitations of either choice. After
careful analysis, it was decided to adopt
an approach consistent with
Congressional measures, which use
dollars. Congress appropriates Federal
funding in dollars, the Federal budget is
divided in dollars, all Federal
government contracts are awarded in
dollars, and the accounting and auditing
processes focus on how these dollars are
spent. Dollar amounts can easily be
compared across agencies, programs and
NAICS codes. Tracking dollar amounts
also avoids problems that arise from the
contracting nuances of the individual
agencies. Contract actions do not allow
for an accurate accounting of the
financial benefits and business
development that occur when small
businesses receive a Federal contract.

Finally and perhaps most
importantly, Congress, through the
Small Business Act, has given direction
only in dollars. Section 15(g)(1) is the
section in the Act that provides
direction on counting small business
goals. All of those goals are aimed at
achieving a dollar amount (total value)
relative to all dollars expended in
Federal procurement. In particular, the
goal for small business concerns owned
and controlled by women states that:
“The Government-wide goal for
participation by small business
concerns owned and controlled by
women shall be established at not less
than 5 percent of the total value of all
prime contract and subcontract awards
for each fiscal year.” Congress
authorized the contracting assistance
procedures in Section 8(m) as a result of
the Federal Government’s persistent
deficiencies in achieving this goal.
Thus, the disparity measure based on
contract dollars is consistent with the
five percent goal, which is also based on
contract dollars.

Accordingly, two approaches
remained available for SBA to use to
determine underrepresentation. Of these
two approaches, one was based on a full
sample, and the other was based on a
trimmed sample (eliminating the top
and bottom 0.5 percent of the data).
RAND stated in its report that it found
little benefit to trimming the sample and
that it puts more weight on the full-
sample results (Chapter 4, Results, page
22). Accordingly, SBA eliminated the
trimmed-sample results.

The four industries identified using
the adopted approach from the RAND
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report (NAICS codes 9281—National
Security and International Affairs,
3328—Coating, Engraving, Heat
Treating, and Allied Activities, 3371—
Household and Institutional Furniture
and Kitchen Cabinet Manufacturing,
and 4412—Other Motor Vehicle Dealers)
are those industries in which WOSBs
are underrepresented or substantially
underrepresented in government-wide
Federal procurement. The RAND report
does not, however, expressly find
discrimination in the identified
industries. The equal protection
requirements of the Fifth Amendment
prohibit Federal agencies from
discriminating on the basis of sex in
awarding contracts unless the
preference furthers important
governmental objectives and the means
employed are substantially related to
the achievement of those objectives. See
United States v. Virginia, 518 U.S. 515,
533 (1996). This standard, which
requires an “‘exceedingly persuasive
justification,” id., is commonly referred
to as “intermediate scrutiny.” In
applying this standard, Federal courts
have generally required that the
government establish probative
evidence of discrimination in the
relevant industry in order to justify sex-
based contracting preferences. See, e.g.,
Engineering Contractors Ass’n of South
Florida v. Metropolitan Dade County,
122 F.3d 895, 910 (11th Cir. 1998).
Based on these precedents, the
Department of Justice has advised SBA
that before a contracting officer may
restrict competition to WOSBs under
section 8(m), the concerned agency
must determine through appropriate
analysis (including analysis of its own
procurement history) that the set-aside
will be consistent with the foregoing
constitutional standards. In particular,
to ensure uniformity, SBA proposes that
the agency must determine whether the
set-aside is substantially related to
remedying sex discrimination in that
industry.

III. Summary of Regulations

To implement the new section 8(m) of
the Act, this proposed rule would
establish procedures that will assist
WOSBSs in procuring contracting
opportunities with the Federal
Government. Although these procedures
would be considered part of SBA’s
government contracting programs set
forth under part 125 of title 13 of the
Code of Federal Regulations (CFR), for
ease of reference, the proposed WOSB
procedures would be contained in a
new part 127 of title 13. As proposed,
the regulations provide the general
definitions and clarifications of the
procedures and eligibility requirements

under subparts A and B of this rule. The
regulations also provide the certification
procedures and the process for
appealing WOSB status protest
determinations to SBA’s Office of
Hearings and Appeals (OHA). These
proposed regulations also provide the
specific eligibility requirements for
qualification as an EDWOSB or WOSB
and state the requirement for each
agency to conduct the appropriate
analysis (including analysis of its own
procurement history) to ensure that the
set-aside will be consistent with
constitutional standards.

This rule would also modify the
process for reserving contract
opportunities in industries in which
SBA and agencies determine that
WOSBSs are substantially
underrepresented in Federal
procurement. To provide procuring
activities greater flexibility in
structuring their procurements to
achieve WOSB Federal contracting
goals, this rule would grant contracting
officers the discretion to waive the
requirement for competition by
EDWOSBs in those industries in which
WOSBs are determined to be
substantially underrepresented. The
rule also provides conforming
amendments necessary to integrate
these proposed procedures into SBA’s
size and government contracting
regulations.

SBA invites comment on all aspects of
this proposed rule.

IV. Section-by-Section Analysis

The following is a section-by-section
analysis of the proposed rule.

A. Conforming Amendments to Parts
121 and 125

The authority citation for 13 CFR part
121 would be revised to include 15
U.S.C. 637(m), since part 121 would be
amended to include references to the
WOSB Procurement Opportunity
Procedures (Procedures) Section
121.401 would be amended to add the
procedures governing women-owned
contracting requirements to the list of
government procurement programs
subject to size determinations. This
would subject EDWOSBs and WOSBs to
size protests and determinations under
part 121 of title 13.

Section 121.1001 would be amended
by adding a new paragraph (a)(9) to
describe who may initiate a size protest
in connection with a particular
requirement set-aside for women-owned
small business concerns. That section
would provide that any concern that
submits an offer for a specific
requirement set-aside under the
authority of § 8(m) of the Act, the

contracting officer, SBA Government
Contracting Area Director and the
Director for Government Contracting or
designee, may protest the size of another
offeror for the particular requirement.

Section 121.1008 would be amended
by adding a sentence that requires the
SBA Government Contracting Area
Director, or designee, to notify SBA’s
Director, Office of Government
Contracting, of receipt of a size protest
involving a concern that is designated in
the Central Contractor Registration
(CCR) as a certified EDWOSB or WOSB.

Section 125.6 would be amended to
provide that EDWOSBs and WOSBs
awarded a set-aside contract using these
procedures must satisfy certain
requirements if they intend to
subcontract. These subcontracting
limitations are the same limitations that
are currently in place for an 8(a)
contract or an unrestricted procurement
where a concern has claimed a small
disadvantaged price evaluation
preference.

B. Addition of a New Part 127

A new part 127 would be added to
title 13 of the CFR to implement the
procedures that are required under the
statute. Subpart A provides background
information concerning contracting
opportunities for women-owned small
business concerns. Specifically,
§§127.100 and 127.101 describe the
purpose, legal basis and assistance
available to eligible WOSBs. Section
127.102 defines the relevant terms used
in part 127. Many of those definitions
are identical to or derived from the
definitions provided in parts 121 and
124 of this title, governing SBA’s size,
8(a) Business Development (BD) and
SDB programs.

The proposed rule also uses several
newly defined terms which SBA
developed for ease of reference to
various statutory requirements. For
example, the proposed rule uses the
term “‘economically disadvantaged
WOSB” or “EDWOSB”’ to refer to the
Act’s requirement that certain WOSBs
be not less than 51 percent owned and
controlled by one or more women who
are U.S. citizens and economically
disadvantaged. This rule also defines
what constitutes ‘“underrepresented”’
and ‘“substantially underrepresented.”
SBA has defined the terms
“underrepresentation” and “‘substantial
underrepresentation” in this proposed
rule to be a disparity ratio representing
either the WOSB share of Federal prime
contract dollars divided by the WOSB
share of total business receipts. If the
disparity ratio falls between 0.5 and 0.8,
underrepresentation is found. If the
disparity ratio falls between 0.0 and 0.5,
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substantial underrepresentation is
found.

These disparity ratios were found to
be reasonable by the NAS in its 2005
report analyzing the preliminary study
conducted by SBA in 2001. See The
National Academies Press, Analyzing
Information on Women-Owned Small
Business in Federal Contracting (2005),
available at http://www.nasonline.com.
SBA adopted the threshold value of 0.8
based in part on the Equal Employment
Opportunity Commission’s use of that
threshold as a rule of thumb for defining
underrepresentation in enforcing
antidiscrimination employment laws.
The threshold value of 0.8 also has the
advantage, compared with a higher
value, of reducing classification errors
due to sampling variability or other
sources of errors within the underlying
procurement data. SBA adopted the
threshold value of 0.5 largely because it
is sufficiently below 0.8 and sufficiently
higher than zero to distinguish
substantial from less than substantial
underrepresentation.

Subpart B describes the eligibility
requirements for qualification as an
EDWOSB or WOSB. Because these
qualifications entail similar ownership,
control and economic disadvantage
criteria as used in the 8(a) BD and SDB
programs, this proposed rule similarly
requires that the concern be at least 51
percent unconditionally owned and
controlled by one or more women who
are United States citizens. For reasons of
consistency, the economic disadvantage
requirement in § 127.203 also has the
same $750,000 threshold for personal
net worth as does the 8(a) BD program
and the SDB program for purposes of
determining a program participant’s
continuing eligibility. In order to qualify
as an EDWOSB, the concern must also
prove that it is economically
disadvantaged. One notable exception is
with respect to the application of
community property laws. The Act
explicitly provides that ownership shall
be determined without regard to any
community property laws. As a result,
§127.201 precludes the application of
community property laws in WOSB
ownership determinations.

Subpart C of the proposed rule sets
forth the self-certification requirements
for concerns that submit offers on
procurements set aside. Section
8(m)(2)(F)(i) of the Act authorizes
certification by ““a Federal agency, a
State government, or a national
certifying entity”” approved by SBA.
Consistent with that provision, subpart
C of this proposed rule establishes the
procedures for obtaining EDWOSB or
WOSB certification from SBA.

Specifically, proposed § 127.300
provides that at the time a concern
submits an offer on a specific contract
reserved for competition under these
procedures, it must be registered in the
CCR and have a current self-certification
posted on the Online Representations
and Certifications Application (ORCA)
indicating that it qualifies as an
EDWOSB or WOSB. That section would
further detail the specific
representations concerns must include
as part of their self-certification,
including that: (1) The firm is a small
business concern under the size
standard assigned to the particular
procurement; (2) it is at least 51 percent
owned and controlled by one or more
women who are United States citizens
or it is at least 51 percent owned and
controlled by one or more women who
are United States citizens and are
economically disadvantaged; and (3)
neither SBA nor an SBA-approved
certifier has determined that the
concern does not currently qualify as an
EDWOSB or WOSB. Because ORCA is
generally the accepted representations
process that concerns currently follow
to self-certify other forms of small
business status in Federal
procurements, using that system for the
WOSB self-certification process would
minimize interference with the
procurement process and the burden on
contracting officers.

Sections 127.301 through 127.303
provide the specific procedures for
obtaining EDWOSB and WOSB
certification. SBA believes that the self-
certification process set forth in this rule
is consistent with the statutory
framework of Section 8(m) and with
prevailing Supreme Court precedent. It
also would minimize delays and
disruption to the contracting process by
utilizing the existing system of
representations and certifications in
Federal procurement and by not
requiring contracting officers to review
voluminous documents supporting a
concern’s self-certification.

Proposed §127.301 describes the
circumstances under which a
contracting officer may accept a
concern’s self-certification for the
particular procurement for which the
self-certification is made. That section
would provide that when a contracting
officer receives an EDWOSB or WOSB
status protest from another offeror, or
when the contracting officer has
information that calls into question the
eligibility of a concern, the contracting
officer must refer the matter to SBA for
verification of the concern’s eligibility
pursuant to the WOSB status protest
procedures under Subpart F.

To minimize interference with the
procurement process, this rule would
also recognize a concern’s certification
as an EDWOSB or WOSB by an entity
approved by SBA. In particular,
§§127.300 and 127.302 would provide
that a concern may use a certification by
another entity as evidence of its status
as a qualified EDWOSB or WOSB in
support of its representations in ORCA
if the concern: (1) Has a current, valid
SBA certification as an 8(a) BD or SDB
women-owned concern in good
standing under those programs; (2) has
a current valid certification as a woman-
owned business under DOT’s DBE
program; or (3) has a current valid
certification by an entity designated as
an SBA-approved certifier on SBA’s
Web site located at http://www.sba.gov/
GC. Sections 127.303 and 127.304
explain how entities are selected and
identified as approved certifiers and
how concerns may obtain certifications
from such entities. Because all certifying
entities may not use the same eligibility
criteria applicable to EDWOSBs and
WOSBs as provided under Subpart B of
this rule, SBA does not intend to
automatically accept third-party
certifications for purposes of contracting
with WOSBs. Rather, once SBA has
determined that a certifier uses the same
criteria and follows appropriate
procedures and standards, SBA may
designate that entity as an approved
certifier. The Agency will maintain a list
of all approved certifiers on its Web site.

Section 127.305 would explain the
extent to which concerns that are
determined not to qualify as an
EDWOSB or WOSB may submit a self-
certification under § 127.300(b).
Specifically, under § 127.305, a concern
that SBA or an SBA-approved certifier
determines is not a qualified EDWOSB
or WOSB would be prohibited from self-
certifying unless SBA subsequently
determines that the concern qualifies as
an EDWOSB or WOSB pursuant to the
examination procedures under
§ 127.405. Those procedures specifically
allow concerns determined to be an
ineligible EDWOSB or WOSB to request
that SBA conduct an examination to
determine their eligibility at any time
the concern believes in good faith that
it satisfies all of the eligibility
requirements.

Together, §§ 127.300 through 127.305
describe the streamlined representations
concerns must provide to contracting
officers to certify eligibility and
authorize contracting officers to refer
questionable self-certifications to SBA
for verification of eligibility pursuant to
the protest procedures. Robust protest
procedures coupled with the provisions
for appropriate examinations to monitor
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the eligibility of firms that self-certify
their status under Subpart D, will
minimize the potential for fraud and
abuse. These procedures will also assist
in ensuring that only eligible WOSBs
receive the benefits consistent with
prevailing Supreme Court precedent.

Proposed §§127.400 through 127.405
under subpart D discuss the
examination process for determining the
continuing eligibility of a firm that is
designated on CCR as a certified
EDWOSB or WOSB. Those sections
explain when and how SBA will
conduct the examination and the
decertification procedures SBA will
follow when it is unable to verify that
a concern qualifies as an EDWOSB or
WOSB.

Proposed §127.401 also explains the
distinctions between the examination
process and the EDWOSB and WOSB
protest mechanism provided under the
proposed subpart F. The proposed
§127.401 makes clear that the
examination process is intended to
verify the continuing EDWOSB or
WOSB eligibility of a concern generally,
while an EDWOSB or WOSB status
protest is designed to determine the
EDWOSB or WOSB eligibility of a
concern for a specific procurement. The
separate WOSB or EDWOSB
examination procedures will assist in
maintaining the integrity of the
certification process by subjecting
certified concerns to examinations of
their EDWOSB and WOSB eligibility
certifications. Consequently,
examinations will serve to supplement
the protest mechanism by monitoring
the continuing eligibility of firms that
claim EDWOSB and WOSB status.

Moreover, §127.401(a) further
provides that if SBA is conducting an
examination of a concern that has
submitted an offer on a pending
EDWOSB or WOSB requirement and
SBA has credible information that the
concern may not qualify as an EDWOSB
or WOSB, SBA may file a protest under
§ 127.600 to challenge the concern’s
eligibility for award for the specific
requirement.

The provisions governing the
available Federal contract assistance for
WOSBs and EDWOSBs are set forth in
proposed subpart E. Sections 127.500
through 127.502 discuss the industries
in which contracting officers are
authorized to restrict competition to
EDWOSBs and WOSBs. Section 127.500
explains that contracting officers may
only restrict competition to EDWOSBs
and WOSBs in industries in which (1)
SBA has determined that WOSBs are
either underrepresented or substantially
underrepresented in Federal
procurement and (2) the procuring

agency has found, through appropriate
analysis of its own procurement history,
that the set-aside would satisfy the
equal protection requirements of the
Due Process Clause of the Fifth
Amendment of the Constitution.
Sections 127.501 and 127.502 indicate
how SBA will determine, identify and
provide public notice of those
industries. Those sections, like section
8(m) of the Act, do not specify how SBA
will determine whether WOSBs are
underrepresented or substantially
underrepresented in a particular
industry. Instead, § 127.501 provides
generally that at least every five years
SBA, or another entity authorized to act
on its behalf (e.g., a contractor), will
conduct a study to identify the
underrepresented or substantially
underrepresented industries. The study
will include an analysis of the extent of
disparity of WOSBs in Federal
contracting. Based upon that analysis,
SBA will designate by 4-digit NAICS
Industry Subsector industries in which
WOSBSs are underrepresented or
substantially underrepresented.

Under § 127.501(b), where an agency
seeks to reserve a requirement for
WOSBs or EDWOSBs in one of the
industries identified by SBA as being an
industry in which WOSBs are
underrepresented or substantially
underrepresented government-wide, the
agency must ensure that the set-aside
meets the equal protection requirements
of the Due Process Clause of the Fifth
Amendment to the Constitution. It must
conduct an analysis of the agency’s past
procurement activities and make a
finding of discrimination by that agency
in that particular industry sufficient to
ensure that the set-aside is substantially
related to an important governmental
objective. As the agency primarily
charged with implementing this and
other set-aside programs under section 8
of the Act, SBA proposes this
requirement on contracting agencies to
ensure that this program is implemented
uniformly across the government and in
a manner that ensures it will be
constitutional under the current
Supreme Court jurisprudence.

Section 127.502 indicates that SBA
will post a list of the designated
industries on its Internet Web site. The
list of designated industries also may be
obtained from the local SBA district
office and may be posted on the General
Services Administration Internet Web
site.

Section 127.503 addresses when a
contracting officer is authorized to
restrict competition to WOSBs or
EDWOSBs. It establishes a similar “rule-
of-two” standard as used in small
business set-asides. This standard

requires the contracting officer to
reasonably expect that at least two
eligible companies would bid if the
contract is set aside, based on market
research. That section further makes
clear that a contracting officer may not
restrict competition to eligible
EDWOSBs or WOSBs if an 8(a) BD
Participant is currently performing the
requirement under the 8(a) BD Program
or SBA has accepted the requirement for
performance under the authority of the
8(a) BD program, unless SBA consented
to release the requirement from the 8(a)
BD program. Because this limitation on
the restriction of competition serves to
reconcile the ““goal” requirements of 15
U.S.C. 644(g) with the requirements of
section 8(m), it is authorized by the
Administrator’s general authority to
“make such rules and regulations as he
deems necessary to carry out the
authority vested in him by or pursuant
to this chapter” and is intended to
clarify that the implementation of this
program does not affect the
Administrator’s authority or
responsibilities under the 8(a) BD
program. 15 U.S.C. 634(b)(6). SBA does
not intend to imply through lack of
mention other programs, such as
HUBZone set-asides or service-disabled
veteran-owned small business set-
asides, that contract requirements
currently being fulfilled through other
set-aside programs must be brought into
this program or that this program should
be give preference over other set-aside
programs.

Sections 127.504 and 127.505
describe the additional requirements a
concern must satisfy to submit an offer
on an EDWOSB or WOSB requirement.
Section 127.504 indicates that in
addition to the certification
requirements under subpart C, offer