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EXECUTIVE OFFICE OF THE
PRESIDENT

Privacy and Civil Liberties Oversight
Board

6 CFR Chapter X

[Docket No. 0311-AA00]

Removal of 6 CFR Chapter X

AGENCY: Privacy and Civil Liberties
Oversight Board, the White House.

ACTION: Removal of Regulations.

SUMMARY: The Privacy and Civil
Liberties Oversight Board (PCLOB), the
White House, is removing its Freedom
of Information Act regulations currently
published at 6 CFR Chapter X. This
action is being taken because, pursuant
to provisions of the Implementing
Recommendations of the 9/11
Commission Act of 2007 (Pub. L. 110-
53), PCLOB as it is currently constituted
will be abolished no later than January
30, 2008 and replaced with a new
independent agency within the
Executive Branch. This new
independent agency will be responsible
for promulgating its own regulations.
EFFECTIVE DATE: January 30, 2008.
ADDRESSES: Privacy and Civil Liberties
Oversight Board, The White House,
Washington, DC 20502, (202) 456—1240.
Mail security procedures may delay the
delivery of mail. The fax number is:
(202) 456-1066.

FOR FURTHER INFORMATION CONTACT:
Mark A. Robbins, (202) 456—-1065.
SUPPLEMENTARY INFORMATION: The
Intelligence Reform and Terrorism
Prevention Act (IRTPA) of 2004, Pub. L.
108-458 (IRTPA), established the
PCLOB, at the recommendation of the
9/11 Commission. PCLOB is presently
part of the White House Office and
operates within the Executive Office of
the President. It has a general
responsibility to ensure that privacy and

civil liberties are appropriately
considered as part of the development
and implementation of policies and
programs designed to protect the Nation
against terrorism. IRTPA subjected the
Board to the Freedom of Information
Act, 5 U.S.C. 552 (FOIA). IRTPA
§1061(i)(2). PCLOB promulgated
regulations to implement FOIA which
were published as interim final
regulations in the Federal Register on
April 10, 2007.

On August 3, 2007, the President
signed into law the Implementing
Recommendations of the 9/11
Commission Act of 2007 (Pub. L. 110-
53). Among other things, this law
abolishes the present Board no later
than January 30, 2008 and replaces it
with a new independent agency within
the Executive Branch. This new entity
will promulgate its own regulations
consistent with its responsibilities.

Upon closure, the records of the
present PCLOB will be transferred to the
National Archives and Records
Administration pursuant to the Federal
Records Act (44 U.S.C. 3101) and will
be available to interested members of
the public consistent with the
provisions of FOIA.

List of Subjects in 6 CFR Chapter X

Freedom of Information Act
Procedures.
m Accordingly, by the authority of the
Intelligence Reform and Terrorism
Prevention Act (IRTPA) of 2004, Pub. L.
108—458, the Privacy and Civil Liberties
Oversight Board is removing 6 CFR
Chapter X, in its entirety.

Mark A. Robbins,

Executive Director, Privacy and Civil Liberties
Oversight Board.

[FR Doc. 07-5834 Filed 11-26—07; 8:45 am]
BILLING CODE 3195-W7-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 1

Official Records, Authentication

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends
Department of Agriculture (USDA)
regulations on the procedures that

USDA agencies follow upon receipt of a
request for an authenticated copy of an
agency document. Specifically, this rule
authorizes the Inspector General to
authenticate copies of documents in the
records of the Office of Inspector
General (OIG).

DATES: Effective November 27, 2007.
FOR FURTHER INFORMATION CONTACT: Mr.
David R. Gray, Counsel to the Inspector
General, Office of Inspector General,
U.S. Department of Agriculture, 1400
Independence Avenue, SW., Room 441—
E, Washington, DC 20250-2308,
Telephone: (202) 720-9110, Facsimile:
(202) 690-1528, e-mail:
dry@oig.usda.gov.

SUPPLEMENTARY INFORMATION: 7 CFR
1.22 provides that when a USDA agency
receives a request for an authenticated
copy of an agency document, the agency
will send a correct copy to the Office of
the General Counsel (OGC). If
appropriate, OGC will authenticate the
document by certifying that the copy is
correct and affixing the USDA seal on
the document. The regulation makes an
exception for two offices within USDA:
(1) The Hearing Clerk in the Office of
Administrative Law Judges (OALJ) may
authenticate copies of documents in the
records of the Hearing Clerk; and (2) the
Director of the National Appeals
Division (NAD) may authenticate copies
of documents in the records of the NAD.

This amendment provides that the
Inspector General may authenticate
copies of documents in the records of
OIG.

Pursuant to section 2 of the Inspector
General Act of 1978 (5 U.S.C. App. 3),
Congress established Offices of
Inspectors General to serve as
independent and objective units within
Government departments and agencies
that would promote economy,
efficiency, and effectiveness in the
administration of, and prevent and
detect fraud and abuse in, the programs
and operations of such departments and
agencies. Toward that end, the USDA—-
OIG conducts investigations, audits,
inspections, and reviews related to
USDA programs and operations, and
prepares reports and other documents
setting forth the results of such
investigations, audits, inspections, and
reviews.

OIG controls the distribution and
release of its documents in response to
requests pursuant to the Freedom of
Information Act (5 U.S.C. 552) and the
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Privacy Act (5 U.S.C. 552a). This rule
ensures that the authentication of OIG
documents is conducted by the
Inspector General, who may certify that
a copy of a requested document is
authentic, true, and correct.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required. This rule
may be made effective less than 30 days
after publication in the Federal
Register. Further, this rule is exempt
from the provisions of Executive Order
12866 because it relates to internal
agency management. In addition, the
provisions of the Regulatory Flexibility
Act relating to an initial and final
regulatory flexibility analysis (5 U.S.C.
603, 604) are not applicable to this final
rule because USDA was not required to
publish a notice of proposed rulemaking
under 5 U.S.C. 553 or any other law.
Finally, this action does not require
review by Congress because it is not a
rule as defined in 5 U.S.C. 804.

List of Subjects in 7 CFR Part 1

Administrative practice and
procedure, Freedom of information,
Privacy.

m For the reasons set forth in the
preamble, USDA amends 7 CFR part 1
as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

m 1. The authority citation for subpart A
continues to read as follows:

Authority: 5 U.S.C. 301, 552; 7 U.S.C.
3125a; 31 U.S.C. 9701; and 7 CFR
2.28(b)(7)(viii).

m 2. Revise § 1.22 to read as follows:

§1.22 Authentication.

When a request is received for an
authenticated copy of a document that
the agency determines to make available
to the requesting party, the agency shall
cause a correct copy to be prepared and
sent to the Office of the General
Counsel, which shall certify the same
and cause the seal of the Department to
be affixed, except that the Hearing Clerk
in the Office of Administrative Law
Judges may authenticate copies of
documents in the records of the Hearing
Clerk, the Director of the National
Appeals Division may authenticate
copies of documents in the records of
the National Appeals Division, and the
Inspector General may authenticate
copies of documents in the records of
the Office of Inspector General.

Dated: October 18, 2007.
Charles F. Conner,
Acting Secretary of Agriculture.
[FR Doc. 07-5826 Filed 11-26-07; 8:45 am]
BILLING CODE 3410-23—-M

EXPORT-IMPORT BANK OF THE
UNITED STATES

12 CFR Parts 403, 407 and 414
RIN 3048-ZA03

Technical Amendments

AGENCY: Export-Import Bank of the
United States.
ACTION: Final rule.

SUMMARY: The Export-Import Bank of
the United States (Ex-Im Bank) is
amending a number of its regulations by
making minor, non-substantive
revisions. This rule makes the following
changes: removing references to an
internal committee that no longer exists,
correcting the time of Board meetings,
and updating contact information at the
Department of Justice. The rule also
establishes a new part that implements
Ex-Im Bank’s authority, found at 12
U.S.C. 635(a)(1), to collect reasonable
fees to cover the cost of conferences,
seminars and publications.

DATES: The effective date for this final
is November 27, 2007.

FOR FURTHER INFORMATION CONTACT:
Brian J. Sonfield, Assistant General
Counsel for Administration, (202) 565—
3439, brian.sonfield@exim.gov.
SUPPLEMENTARY INFORMATION:

A. Background

Ex-Im Bank recently reviewed its
existing regulations to ensure that they
accurately reflect the Bank’s current
operating procedures. The review
revealed that minor, nonsubstantive
revisions are necessary to part 407
(governing the public observation of Ex-
Im Bank meetings) and part 403
(governing the procedures for handling
and safeguarding classified
information). The review also indicated
the need for a regulation implementing
the Bank’s statutory authority to collect
conference and publication fees.

B. Regulatory Changes

Part 407

This Part contains Ex-Im Bank’s
regulations governing the public
observation of its Board of Director
meetings, promulgated in part under the
Government in the Sunshine Act, 5
U.S.C. 552b(g). Several provisions
within this part make reference to the
“Executive Committee of the Board of

Directors,” an entity that no longer
exists. The amendment deletes these
references. A couple of provisions also
make reference to regularly scheduled
Board meetings as being held on
Thursdays at 9 a.m. The meetings are
now held at 9:30 a.m., and the
amendments reflect this change.

Section 403.11

This section concerns classification,
declassification and safeguarding of
national security information and
details enforcement and investigation
procedures. Subsection 403.11(b)(12)
currently requires Ex-Im Bank to consult
with the Department of Justice’s
Criminal Division prior to taking action
against an employee in connection with
an unauthorized disclosure of classified
information. Disclosures of classified
information are now handled by the
Department of Justice’s National
Security Division, and the amendment
reflects this change.

Section 414

This new section is created to
implement Ex-Im Bank’s authority,
pursuant to 12 U.S.C. §635(a)(1), to
collect reasonable fees to cover the costs
of conferences, seminars and
publications.

List of Subjects
12 CFR Part 403

Classified information.

12 CFR Part 407

Sunshine Act.

12 CFR Part 414
Exports, Government publications.

m Accordingly, for the reasons stated in
the preamble, Ex-Im Bank amends the
Code of Federal Regulations, Title 12,
Chapter IV, parts 403 and 407 as follows
and adds part 414 as described below:

PART 403—CLASSIFICATION,
DECLASSIFICATION, AND
SAFEGUARDING OF NATIONAL
SECURITY INFORMATION

m 1. The authority citation for part 403
continues to read as follows:

Authority: E.O. 12356, National Security
Information, April 2, 1982 (3 CFR, 1982
Comp. p. 166) (hereafter referred to as the
“Order”), Information Security Oversight
Directive No. 1, June 25, 1982 (32 CFR Part
2001) (hereafter referred to as the
“Directive”), and National Security Decision
Directive 84, “Safeguarding National Security
Information,” signed by the President on
March 11, 1983 (hereafter referred to as
“NSDD 84”).
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§403.11 [Amended]

m 2. Section 403.11(b)(12) is amended
by replacing the word “Criminal” with
the phrase “National Security”.

PART 407—REGULATIONS
GOVERNING PUBLIC OBSERVATION
OF EX-IM BANK MEETINGS

m 3. The authority citation for part 407
continues to read as follows:

Authority: Sec. (g) Government in the
Sunshine Act, 5 U.S.C. 552b(g); secs. (b)
through (f), 5 U.S.C. 552b.

m 4. Amend § 407.1 as follows:

W a. Revise paragraph (b) to read as set
forth below.

m b. In paragraph (c), remove “9:00” and
add in its place ““9:30”.

§407.1 Purpose, scope and definitions.
* * * * *

(b) The term meeting means any
meeting of the Board of Directors of
Eximbank at which a quorum is present
and where deliberations determine or
result in the joint conduct or disposition

of official Eximbank business.
* * * * *

§407.2 [Amended]

m 5. Amend § 407.2(a) introductory text
by removing the phrase “or the
Executive Committee”.

§407.2 [Amended]

m 6. Amend §407.3 as follows:

m a. In paragraph (a), remove the phrase
“or the Executive Committee”, and
remove “9:00”” and add in its place
“9:30".

m b. In paragraph (b), remove the phrase
“or the Executive Committee”.

§407.4 [Amended]

m 5. Amend § 407.4 by removing the
phrase “or the Executive Committee”
wherever it appears.

§407.6 [Amended]

m 6. Amend § 407.6 by removing the
phrase “or the Executive Committee”.
m 7. Part 414 is added to read as follows:

PART 414—CONFERENCE AND
OTHER FEES

Authority: 12 U.S.C. 635(a)(1), 5 U.S.C.
553.

§414.1
fees.
Ex-Im Bank may impose and collect
reasonable fees to cover the costs of
conferences and seminars sponsored by,
and publications provided by Ex-Im
Bank. Amounts received under the
preceding sentence shall be credited to
the fund which initially paid for such

Collection of conference and other

activities and shall be offset against the
expenses of Ex-Im Bank for such
activities.

Howard A. Schweitzer,

General Counsel.

[FR Doc. 07-5807 Filed 11-26—-07; 8:45 am]
BILLING CODE 6690-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-0247; Directorate
Identifier 2007—CE-083—-AD; Amendment
39-15278; AD 2007-24-12]

RIN 2120-AA64

Airworthiness Directives; Eclipse
Aviation Corporation Model EA500
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Eclipse Aviation Corporation Model
(Eclipse) EA500 airplanes. This AD
requires you to inspect the fuel filler
adapters for primer and/or paint in the
surround and, if present, remove the
primer and/or paint. This AD results
from an observation during a factory
walk-around that the fuel filler surround
was primed instead of being bare metal.
We are issuing this AD to inspect and,
if necessary, remove any paint and/or
primer to restore the fuel filler adapter
lightning strike protection. A lightning
strike on the filler cap with insulating
primer on the surround could result in
the strike not dissipating to the
surround. This could lead to arcing and
ignition of fuel vapor inside the fuel
tank.

DATES: This AD becomes effective on
November 27, 2007.

On November 27, 2007, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive any comments on
this AD by January 28, 2008.
ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

To get the service information
identified in this AD, contact Eclipse
Aviation Corporation, 4100 Aerospace
Parkway, Albuquerque, New Mexico
87121; phone (505) 245-7555; fax: (505)
241-8802; email:
customercare@Eclipse Aviation.com.

To view the comments to this AD, go
to http://www.regulations.gov. The
docket number is FAA—2007-0247;
Directorate Identifier 2007-CE-083—AD.
FOR FURTHER INFORMATION CONTACT:
Mitchell Soth, Flight Test Engineer,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone: (817) 222-5104; fax:
(817) 222-5960.

SUPPLEMENTARY INFORMATION:
Discussion

The aircraft type certification requires
compliance to 14 CFR 23.954, Fuel
system lightning protection. During the
lightning protection testing of certain
Eclipse Model EA500 airplanes, it was
determined that the fuel filler surround
required exposed bare metal to dissipate
arc products when the fuel filler cap is
struck by lightning. We were notified by
Eclipse that, during a factory walk-
around, they observed that the fuel filler
surround was primed instead of being
bare metal. The affected airplanes are
only those with the extended tip tanks
(ETT).

A lightning strike on the filler cap
with insulating primer on the surround
could result in the strike not dissipating
to the surround. This could lead to
arcing and ignition of fuel vapor inside
the fuel tank.

Relevant Service Information

We reviewed Eclipse Aviation
Corporation Alert Service Bulletin SB
500-57—-007, Rev A, dated October 12,
2007, and Eclipse Aviation Corporation
Alert Service Bulletin SB 500-57—-007,
Rev B, dated October 23, 2007. The
service information describes
procedures for inspecting the fuel filler
fitting surround for primer and/or paint
and removing the primer and/or paint if
found.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This AD requires you to



66044 Federal Register/Vol. 72,

No. 227/Tuesday, November 27, 2007 /Rules and Regulations

inspect and if necessary restore the fuel
filler adapter lightning strike protection
by removing any primer and/or paint
from the fuel filler adapter surround.

In preparing this rule, we contacted
type clubs and aircraft operators to get
technical information and information
on operational and economic impacts.
We did not receive any information
through these contacts. If received, we
would have included a discussion of
any information that may have
influenced this action in the rulemaking
docket.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule, because a lightning strike to the
fuel filler cap might not properly
dissipate to the surround and could
cause arcing and ignition of fuel vapor
inside the fuel tank. Therefore, we
determined that notice and opportunity
for public comment before issuing this
AD are impracticable and that good
cause exists for making this amendment
effective in fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-
2007-0247; Directorate Identifier 2007—
CE-083—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the AD, the regulatory
evaluation, any comments received, and
other information on the Internet at
http://www.regulations.gov; or in person
at the Docket Management Facility
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

The Docket Office (telephone (800) 647—
5527) is located at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2007-24-12 Eclipse Aviation Corporation:
Amendment 39-15278; Docket No.
FAA-2007-0247; Directorate Identifier
2007—-CE-083—-AD.

Effective Date

(a) This AD becomes effective on
November 27, 2007.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Model EA500

airplanes, serial numbers 000039 through
000062, that are certificated in any category.

Unsafe Condition

(d) This AD results from an observation
during a factory walk-around that the fuel
filler surround was primed instead of being
bare metal. We are issuing this AD to inspect
and, if necessary, remove any paint and/or
primer to restore the fuel filler adapter
lightning strike protection. A lightning strike
on the filler cap with insulating primer on
the surround could result in the strike not
dissipating to the surround. This could lead
to arcing and ignition of fuel vapor inside the
fuel tank.

Compliance

(e) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Inspect the right and left fuel filler adapters
for application of primer and/or paint.

At whichever of the following occurs first: (i)
Within 10 hours time-in-service (TIS) after
November 27, 2007 (the effective date of
this AD).

(i) Within 30 days after November 27, 2007

(the effective date of this AD).

Follow the procedures in Eclipse Aviation Cor-
poration Alert Service Bulletin SB 500-57—
007, Rev A, dated October 12, 2007, or
Eclipse Aviation Corporation Alert Service
Bulletin SB 500-57-007, Rev B, dated Oc-
tober 23, 2007.
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Actions

Compliance

Procedures

(2) Remove any primer and/or paint from the
fuel filler adapter surround.

Before further flight after the inspection re-
quired by paragraph (e)(1) of this AD where
primer and/or paint was found on the fuel
filler adapter surround.

Follow the procedures in Eclipse Aviation Cor-
poration Alert Service Bulletin SB 500-57—
007, Rev B, dated October 23, 2007.

Special Flight Permit

(f) Under 14 CFR 39.23, we are limiting the
special flight permits for this AD by allowing
“Flight in Day Visual Flight Rules (VFR)
Only.”

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Fort Worth Airplane
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Mitchell Soth,
Flight Test Engineer, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone: (817)
222-5104; fax: (817) 222-5960. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

Material Incorporated by Reference

(h) You must use Eclipse Aviation
Corporation Alert Service Bulletin SB 500—
57—-007, Rev A, dated October 12, 2007 or
Eclipse Aviation Corporation Alert Service
Bulletin SB 500-57-007, Rev B, dated
October 23, 2007, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Eclipse Aviation
Corporation, 4100 Aerospace Parkway,
Albuquerque, New Mexico 87121; phone
(505) 245-7555; fax: (505) 241-8802; e-mail:
customercare@EclipseAviation.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Kansas City, Missouri
64106; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
November 20, 2007.
Kim Smith,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. E7-23024 Filed 11-26-07; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 45

[Docket No. FAA—2007-27173; Amendment
No. 45-25]

RIN 2120-AJ02

Nationality and Registration Marks;
Non Fixed-Wing Aircraft

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule confirmation of
effective date.

SUMMARY: This action confirms the
direct final rule issued on September 14,
2007, which became effective on
November 13, 2007. The rule changes
certain display requirements for
nationality and registration marks for
powered parachutes and weight-shift-
control aircraft. No comments were
received on this direct final rule.

DATES: The direct final rule published at
72 FR 52467 is confirmed effective
November 13, 2007.

ADDRESSES: The complete docket for the
direct final rule on nationality and
registration marks; non fixed-wing
aircraft, Docket ID FAA—-2007-27173
may be examined at http://
www.regulations.gov at any time or go to
Docket Operations in Room W12-140 of
the West Building, Ground Floor, at
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Grant Schneemann, AIR-230,
Airworthiness Branch, Production and
Airworthiness Division, Aircraft
Certification Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8473.
SUPPLEMENTARY INFORMATION:

Background

On September 14, 2007, the FAA
published a direct final rule (72 FR
52467) that permits operators of U.S.
registered powered parachutes and
weight-shift-control aircraft to display
their nationality and registration marks
in other than a horizontal orientation on
the fuselage, a structural member, or a

component of the aircraft. The direct
final rule also clarifies the size
requirements for nationality and
registration marks on U.S. registered
powered parachutes and weight-shift-
control aircraft.

Discussion of Comments

The FAA received no comments on
the nationality and registration marks;
non fixed-wing aircraft direct final rule.

Conclusion

In consideration that no comments
were submitted in response to the direct
final rule, the FAA has determined that
no further rulemaking action is
necessary. Amendment 45—25 remains
in effect as adopted.

Issued in Washington, DC, on November
20, 2007.

John Hickey,

Director, Aircraft Certification Services.

[FR Doc. E7—23028 Filed 11-26-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs For Use in Animal
Feeds; Fenbendazole

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Intervet Inc. The supplemental NADA
provides for a revised food safety
warning on labeling for fenbendazole
Type A medicated article and Type B
and Type C medicated horse feeds.
DATES: This rule is effective November
27,2007.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PL.,
Rockville, MD 20855, 301-827-7540, e-
mail: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Intervet
Inc., P.O. Box 318, 29160 Intervet Lane,



66046 Federal Register/Vol. 72,

No. 227/Tuesday, November 27, 2007 /Rules and Regulations

Millsboro, DE 19966, filed a supplement
to NADA 131-675 for use of SAFE-
GUARD (fenbendazole) 20% Type A
medicated article to formulate Type B
and Type C medicated horse feeds. The
supplemental NADA provides for a
revised food safety warning on labeling.
The supplemental NADA is approved as
of November 5, 2007, and the
regulations are amended in 21 CFR
558.258 to reflect the approval.

Approval of this supplemental NADA
did not require review of additional
safety or effectiveness data or
information. Therefore, a freedom of
information summary is not required.

FDA has determined under 21 CFR
25.33(a)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
§558.258 [Amended]

m 2.In §558.258, in the table in
paragraph (e)(4)(i), in the “Limitations”
column, remove “Do not use in horses
intended for food.” and add in its place
“Do not use in horses intended for
human consumption.”.

Dated: November 16, 2007.
Bernadette Dunham,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. E7—22987 Filed 11-26-07; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-07-040]

RIN 1625-AA09

Drawbridge Operation Regulations;

Sabine River (Old Channel) Behind
Orange Harbor Island, Orange, TX

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the drawbridge across the
Sabine River (Old Channel) behind
Orange Harbor Island, mile 9.5, at
Orange, Texas. The regulation can be
removed because the bridge no longer
exists.

DATES: This rule is effective November
27, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD08-07—
040 and are available for inspection or
copying at Eighth Coast Guard District,
Bridge Administration Branch, Hale
Boggs Federal Building, Room 1313, 500
Poydras Street, New Orleans, Louisiana
70130-3310 between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (504)
671-2128.

FOR FURTHER INFORMATION CONTACT: Bart
Marcules, Bridge Administration
Branch, telephone (504) 671-2128.
SUPPLEMENTARY INFORMATION: We did
not publish a notice of proposed
rulemaking (NPRM) for this regulation.
Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing an NPRM. Public
comment is not necessary since the
bridge that the regulation governed no
longer exists.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. There is no need to delay the
implementation of this rule because the
bridge it governs has been removed in
its entirety.

Background and Purpose

The entire drawbridge across the
Sabine River (Old Channel) behind
Orange Harbor Island, mile 9.5, at
Orange, Texas has been removed. Since
the bridge has been removed, mariners
are no longer required to go around the
bridge. The regulation governing the

operation of the bridge is found in 33
CFR 117.983. The purpose of this rule
is to remove 33 CFR 117.983 from the
Code of Federal Regulations since it
governs a bridge that is no longer across
the waterway.

Discussion of Rule

The Coast Guard is changing the
regulation in 33 CFR 117 without
publishing an NPRM. The change
removes the regulation governing the
bridge since the bridge has been
removed in its entirety. This change
does not affect vessel operators using
the waterway. Thus, it is not necessary
to publish an NPRM.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard does not consider
this rule to be “significant” under that
Order because it does not affect the way
vessels operate on the waterway.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will have no impact on any
small entities because the bridge has
been removed in its entirety, and it will
not adversely affect the owners and
operators of vessels needing to transit
the waterway.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
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the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of

a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (32)(e), of the Instruction, an
“Environmental Analysis Check List”
and a ‘““Categorical Exclusion
Determination’ are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1.

§117.983 [Removed]
m 2. Remove §117.983.

Dated: November 7, 2007.
J.H. Korn,

Captain U.S. Coast Guard, Commander, 8th
Coast Guard District, Acting.

[FR Doc. E7—23042 Filed 11-26-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-07-043]

Drawbridge Operating Regulations;
Sabine Lake, near Sabine Pass, Port
Arthur, TX

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the State
Route 82 (SR 82) swing span bridge
across the Sabine Lake at mile 10.0, Port
Arthur, Jefferson County, Texas. This
deviation provides for the bridge to
remain closed to navigation to repair
sections of the steel truss members of
the drawbridge.

DATES: This deviation is effective from

5 a.m. on Monday, December 3, 2007
until 12 p.m. on Friday, December 7,
2007 and from 5 a.m. on Monday,
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December 10, 2007 until 9 p.m. on
Friday, December 14, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Hale Boggs Federal Building,
Room 1313, 500 Poydras Street, New
Orleans, Louisiana 70130-3310 between
7 am. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 671-2128.
The Bridge Administration Branch
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT: Kay
Wade, Bridge Administration Branch,
telephone (504) 671-2128.
SUPPLEMENTARY INFORMATION: The Texas
Department of Transportation has
requested a temporary deviation in
order to repair sections of the steel truss
members of the SR 82 swing span bridge
across the Sabine Lake at Port Arthur,
Jefferson County, Texas. Repair of the
steel truss members is necessary for
continued operation of the swing span
of the bridge. This temporary deviation
will allow the bridge to remain in the
closed-to-navigation position from 5
a.m. on Monday, December 3, 2007 until
12 p.m. on Friday, December 7, 2007
and from 5 a.m. on Monday, December
10, 2007 until 9 p.m. on Friday,
December 14, 2007. During the closure
period, the draw may be able to open
during the scheduled maintenance
period if at least 2 hours’ advance notice
is given. Currently, the draw opens on
signal; except that, from 9 p.m. to 5
a.m., the draw shall open on signal, if

at least 6 hours’ notice is given to the
Maintenance Supervisor at the Port
Arthur Area Office. The draw opens on
signal at any time for an emergency
aboard a vessel.

The bridge is a swing span bridge
with an available vertical navigational
clearance of 9 feet above high water in
the closed-to-navigation position.
Navigation on the waterway consists
primarily of recreational craft, although
the bridge is occasionally transited by
small tugs with tows transporting sand,
gravel and marine shells. Due to prior
experience, as well as coordination with
waterway users, it has been determined
that this closure will not have a
significant effect on these vessels. An
alternate route is available via the
Sabine Neches Waterway, which is
comprised of the Sabine Pass Channel,
Port Arthur Channel and Sabine Neches
Canal, thence passage into the lake from
the north side.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the

end of the designated time period. This

deviation from the operating regulations

is authorized under 33 CFR 117.35.
Dated: November 19, 2007.

David M. Frank,

Bridge Administrator.

[FR Doc. E7—23046 Filed 11-26-07; 8:45 am]

BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 070417093-7582-02]

RIN 0648-AV54

List of Fisheries for 2008

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Final rule.

SUMMARY: The National Marine
Fisheries Service (NMFS) is publishing
its final List of Fisheries (LOF) for 2008,
as required by the Marine Mammal
Protection Act (MMPA). The final LOF
for 2008 reflects new information on
interactions between commercial
fisheries and marine mammals. NMFS
must categorize each commercial fishery
on the LOF into one of three categories
under the MMPA based upon the level
of serious injury and mortality of marine
mammals that occurs incidental to each
fishery. The categorization of a fishery
in the LOF determines whether
participants in that fishery are subject to
certain provisions of the MMPA, such as
registration, observer coverage, and take
reduction plan requirements.

DATES: This final rule is effective
January 1, 2008.

ADDRESSES: See SUPPLEMENTARY
INFORMATION for a listing of all Regional
offices.

Written comments regarding the
burden-hour estimates, or any other
aspect of the collection of information
requirements contained in this final
rule, should be submitted in writing to
Chief, Marine Mammal and Sea Turtle
Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910, or to David Rostker, Office of
Management and Budget (OMB), by fax
to 202—395-7285 or by email to
David Rostker@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:

Melissa Andersen, Office of Protected
Resources, 301-713-2322; David

Gouveia, Northeast Region, 978-281—
9280; Nancy Young, Southeast Region,
727-551-5607; Elizabeth Petras,
Southwest Region, 562—-980—-3238; Brent
Norberg, Northwest Region, 206—526—
6733; Bridget Mansfield, Alaska Region,
907-586—7642; Lisa Van Atta, Pacific
Islands Region, 808—944—2257.
Individuals who use a
telecommunications device for the
hearing impaired may call the Federal
Information Relay Service at 1-800—
877-8339 between 8 a.m. and 4 p.m.
Eastern time, Monday through Friday,
excluding Federal holidays.
SUPPLEMENTARY INFORMATION:

Availability of Published Materials

Information regarding the LOF and
the Marine Mammal Authorization
Program, including registration
procedures and forms, current and past
LOFs, observer requirements, and
marine mammal injury/mortality
reporting forms and submittal
procedures, may be obtained at: http://
www.nmfs.noaa.gov/pr/interactions/, or
from any NMFS Regional Office at the
addresses listed below.

Regional Offices

NMFS, Northeast Region, One
Blackburn Drive, Gloucester, MA
01930-2298, Attn: Marcia Hobbs;

NMFS, Southeast Region, 263 13th
Avenue South, St. Petersburg, FL 33701,
Attn: Teletha Mincey;

NMFS, Southwest Region, 501 W.
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213, Attn: Lyle Enriquez;

NMFS, Northwest Region, 7600 Sand
Point Way NE, Seattle, WA 98115, Attn:
Permits Office;

NMFS, Alaska Region, Protected
Resources, P.O. Box 22668, 709 West
9th Street, Juneau, AK 99802; or

NMFS, Pacific Islands Region,
Protected Resources, 1601 Kapiolani
Boulevard, Suite 1100, Honolulu, HI
96814—4700.

What is the List of Fisheries?

Section 118 of the MMPA requires
NMFS to place all U.S. commercial
fisheries into one of three categories
based on the level of incidental serious
injury and mortality of marine mammals
occurring in each fishery (16 U.S.C.
1387(c)(1)). The categorization of a
fishery in the LOF determines whether
participants in that fishery may be
required to comply with certain
provisions of the MMPA, such as
registration, observer coverage, and take
reduction plan requirements. NMFS
must reexamine the LOF annually,
considering new information in the
Marine Mammal Stock Assessment
Reports (SAR) and other relevant
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sources, and publish in the Federal
Register any necessary changes to the
LOF after notice and opportunity for
public comment (16 U.S.C. 1387
(c)(1)(C).

How Does NMFS Determine in which
Category a Fishery is Placed?

The definitions for the fishery
classification criteria can be found in
the implementing regulations for section
118 of the MMPA (50 CFR 229.2). The
criteria are also summarized here.

Fishery Classification Criteria

The fishery classification criteria
consist of a two-tiered, stock-specific
approach that first addresses the total
impact of all fisheries on each marine
mammal stock, and then addresses the
impact of individual fisheries on each
stock. This approach is based on
consideration of the rate, in numbers of
animals per year, of incidental
mortalities and serious injuries of
marine mammals due to commercial
fishing operations relative to the
potential biological removal (PBR) level
for each marine mammal stock. The
MMPA (16 U.S.C. 1362 (20)) defines the
PBR level as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population. This
definition can also be found in the
implementing regulations for section
118 of the MMPA (50 CFR 229.2).

Tier 1: If the total annual mortality
and serious injury of a marine mammal
stock, across all fisheries, is less than or
equal to 10 percent of the PBR level of
the stock, all fisheries interacting with
the stock would be placed in Category
III (unless those fisheries interact with
other stock(s) in which total annual
mortality and serious injury is greater
than 10 percent of PBR). Otherwise,
these fisheries are subject to the next
tier (Tier 2) of analysis to determine
their classification.

Tier 2, Category I: Annual mortality
and serious injury of a stock in a given
fishery is greater than or equal to 50
percent of the PBR level.

Tier 2, Category II: Annual mortality
and serious injury of a stock in a given
fishery is greater than 1 percent and less
than 50 percent of the PBR level.

Tier 2, Category III: Annual mortality
and serious injury of a stock in a given
fishery is less than or equal to 1 percent
of the PBR level.

While Tier 1 considers the cumulative
fishery mortality and serious injury for
a particular stock, Tier 2 considers
fishery-specific mortality and serious
injury for a particular stock. Additional

details regarding how the categories
were determined are provided in the
preamble to the proposed rule
implementing section 118 of the MMPA
(60 FR 45086, August 30, 1995).

Since fisheries are categorized on a
per-stock basis, a fishery may qualify as
one Category for one marine mammal
stock and another Category for a
different marine mammal stock. A
fishery is typically categorized on the
LOF at its highest level of classification
(e.g., a fishery qualifying for Category III
for one marine mammal stock and for
Category II for another marine mammal
stock will be listed under Category II).

Other Criteria That May Be Considered

In the absence of reliable information
indicating the frequency of incidental
mortality and serious injury of marine
mammals by a commercial fishery,
NMFS will determine whether the
fishery qualifies for Category II by
evaluating other factors such as fishing
techniques, gear used, methods used to
deter marine mammals, target species,
seasons and areas fished, qualitative
data from logbooks or fisher reports,
stranding data, and the species and
distribution of marine mammals in the
area, or at the discretion of the Assistant
Administrator for Fisheries (50 CFR
229.2).

How Does NMFS Determine which
Species or Stocks are Included as
Incidentally Killed or Seriously Injured
in a Fishery?

The LOF includes a list of marine
mammal species or stocks incidentally
killed or seriously injured in each
commercial fishery, based on the level
of mortality or serious injury in each
fishery relative to the PBR level for each
stock. To determine which species or
stocks are included as incidentally
killed or seriously injured in a fishery,
NMFS annually reviews the information
presented in the current SARs. The
SARs are based upon the best available
scientific information and provide the
most current and inclusive information
on each stock’s PBR level and level of
mortality or serious injury incidental to
commercial fishing operations. NMFS
also reviews other sources of new
information, including observer data,
stranding data, and fisher self-reports.

In the absence of reliable information
on the level of mortality or serious
injury of a marine mammal stock, or
insufficient observer data, NMFS will
determine whether a species or stock
should be added to, or deleted from, the
list by considering other factors such as:
changes in gear used, increases or
decreases in fishing effort, increases or
decreases in the level of observer

coverage, and/or changes in fishery
management that are expected to lead to
decreases in interactions with a given
marine mammal stock (such as a Fishery
Management Plan or a Take Reduction
Plan). NMFS will provide case-specific
justification in the LOF for changes to
the list of species or stocks incidentally
killed or seriously injured.

How Does NMFS Determine the Level of
Observer Coverage in a Fishery?

Data obtained from observers and the
level of observer coverage are important
tools in estimating the level of marine
mammal mortality and serious injury in
commercial fishing operations. The best
available information on the level of
observer coverage, and the spatial and
temporal distribution of observed
marine mammal interactions, is
presented in the SARs. Starting with the
2005 SARs, each SAR includes an
appendix with detailed descriptions of
each Category I and II fishery in the
LOF. The SARs generally do not provide
detailed information on observer
coverage in Category III fisheries
because under the MMPA Category III
fisheries are not required to
accommodate observers aboard vessels
due to the remote likelihood of
mortality and serious injury of marine
mammals. Information presented in the
SARs’ appendices include: level of
observer coverage, target species, levels
of fishing effort, spatial and temporal
distribution of fishing effort, gear
characteristics, management and
regulations, and interactions with
marine mammals. Copies of the SARs
are available on the NMFS Office of
Protected Resource’s Web site at: http://
www.nmfs.noaa.gov/pr/sars/.
Additional information on observer
coverage in commercial fisheries can be
found on the NMFS National Observer
Program’s website: http://
www.st.nmfs.gov/st4/nop/.

How Do I Find Out if a Specific Fishery
is in Category I, II, or III?

This final rule includes two tables
that list all U.S. commercial fisheries by
LOF Category. Table 1 lists all of the
fisheries in the Pacific Ocean (including
Alaska). Table 2 lists all of the fisheries
in the Atlantic Ocean, Gulf of Mexico,
and Caribbean.

Are High Seas Fisheries Included in the
LOF?

High seas fisheries in which U.S.
persons or vessels participate are not
included in the LOF. However, NMFS is
considering the inclusion of U.S.-
authorized high seas fisheries (fisheries
operating beyond 200 nmi of U.S.
coasts) in future LOFs. At this time,
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NMFS is gathering available information
on the number of vessels permitted and/
or actively fishing in U.S.-authorized
high seas fisheries, gear types used, and
marine mammal-fishery interactions
data included in documents published
under the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA), National Environmental Policy
Act (NEPA), Endangered Species Act
(ESA), and MMPA, and from relevant
Regional Fishery Management
Organizations (RFMO) and the
International Whaling Commission
(IWQ).

Am I Required to Register Under the
MMPA?

Owners of vessels or gear engaging in
a Category I or II fishery are required
under the MMPA (16 U.S.C. 1387(c)(2)),
as described in 50 CFR 229.4, to register
with NMFS and obtain a marine
mammal authorization from NMFS in
order to lawfully incidentally take a
marine mammal in a commercial
fishery. Owners of vessels or gear
engaged in a Category III fishery are not
required to register with NMFS or
obtain a marine mammal authorization.

How Do I Register?

Vessel or gear owners must register
with the Marine Mammal Authorization
Program (MMAP) by contacting the
relevant NMFS Regional Office (see
ADDRESSES), unless they participate in a
fishery that has an integrated
registration program (described below).
Upon receipt of a completed
registration, NMFS will issue vessel or
gear owners an authorization certificate.
The authorization certificate, or a copy,
must be on board the vessel while it is
operating in a Category I or II fishery, or
for non-vessel fisheries, in the
possession of the person in charge of the
fishing operation (50 CFR 229.4(e)).

What is the Process for Registering in
an Integrated Fishery?

For some fisheries, NMFS has
integrated the MMAP registration
process with existing state and Federal
fishery license, registration, or permit
systems. Participants in these fisheries
are automatically registered under the
MMAP and are not required to submit
registration or renewal materials or pay
the $25 registration fee. The following
section indicates which fisheries are
integrated fisheries and has a summary
of the integration process for each
Region. Although efforts are made to
limit the issuance of authorization
certificates to only those vessel or gear
owners that participate in Category I or
II fisheries, not all state and Federal
permit systems distinguish between

fisheries as classified by the LOF.
Therefore, some vessel or gear owners in
Category III fisheries may receive
authorization certificates even though
they are not required for Category III
fisheries. Individuals fishing in Category
I and II fisheries for which no state or
Federal permit is required must register
with NMFS by contacting their
appropriate Regional Office (see
ADDRESSES).

Which Fisheries Have Integrated
Registration Programs?

The following fisheries have
integrated registration programs under
the MMPA:

1. All Alaska Category II fisheries;

2. All Washington and Oregon
Category II fisheries;

3. Northeast Regional fisheries for
which a state or Federal permit is
required;

4. All Southeast Regional fisheries for
which a Federal permit is required, as
well as fisheries permitted by the states
of North Carolina, South Carolina,
Georgia, Florida, Alabama, Mississippi,
Louisiana, and Texas; and

5. The HI Swordfish, Tuna, Billfish,
Mahi Mahi, Wahoo, Oceanic Sharks
Longline/Set line Fishery.

How Do I Receive My Authorization
Certificate and Injury/Mortality
Reporting Forms?

All vessel or gear owners will receive
their authorization certificates and/or
injury/mortality reporting forms via U.S.
mail upon registration, except those
vessel owners participating in the
Northeast and Southeast Regional
Integrated Registration Program. Vessel
or gear owners participating in the
Northeast and Southeast Regional
Integrated Registration Program will
receive their authorization certificates as
follows:

1. Northeast Region vessel or gear
owners participating in Category I or II
fisheries for which a state or Federal
permit is required may receive their
authorization certificate and/or injury/
mortality reporting form by contacting
the Northeast Regional Office at 978—
281-9328 or by visiting the Northeast
Regional Office Web site (http://
www.nero.noaa.gov/prot __res/) and
following instructions for printing the
necessary documents.

2. Southeast Region vessel or gear
owners participating in Category I or II
fisheries for which a Federal permit is
required, as well as fisheries permitted
by the states of North Carolina, South
Carolina, Georgia, Florida, Alabama,
Mississippi, Louisiana, and Texas may
receive their authorization certificate
and/or injury/mortality reporting form

by contacting the Southeast Regional
Office at 727—-824-5312 or by visiting
the Southeast Regional Office Web site
(http://sero.nmfs.noaa.gov/pr/pr.htm)
and following instructions for printing
the necessary documents.

How Do I Renew My Registration
Under the MMPA?

Vessel or gear owners that participate
in Pacific Islands or Alaska regional
fisheries are automatically renewed and
should receive an authorization
certificate by January 1 of each new
year. Vessel or gear owners in
Washington and Oregon fisheries
receive authorization with each
renewed state fishing license, the timing
of which varies based on target species.
Vessel or gear owners who participate in
Pacific Islands, Alaska, Washington, or
Oregon fisheries and have not received
authorization certificates by January 1 or
with renewed fishing licenses must
contact the appropriate NMFS Regional
Office (see ADDRESSES).

Vessel or gear owners in Southeast or
Northeast regional fisheries may receive
their authorization certificates by calling
the relevant NMFS Regional Office or
visiting the relevant NMFS Regional
Office Web site (see How Do I Receive
My Authorization Certificate and Injury/
Mortality Reporting Forms).

Vessel or gear owners that participate
in Southwest regional fisheries, which
do not have an integrated registration
program, and have previously registered
in a Category I or II fishery will receive
a renewal packet from the NMFS
Southwest Regional Office at least 30
days prior to January 1 of each new
year. It is the responsibility of the vessel
or gear owner in these fisheries to
complete their renewal form and return
it to the NMFS Southwest Regional
Office at least 30 days in advance of
fishing. Individuals who have not
received a renewal packet by January 1
must request a registration form from
the NMFS Southwest Regional Office
(see ADDRESSES).

Am I Required to Submit Reports
When I Injure or Kill a Marine Mammal
During the Course of Commercial
Fishing Operations?

In accordance with the MMPA (16
U.S.C. 1387(e)) and 50 CFR 229.6, any
vessel owner or operator, or gear owner
or operator (in the case of non-vessel
fisheries), participating in a Category I,
11, or III fishery must report to NMFS all
incidental injuries and mortalities of
marine mammals that occur during
commercial fishing operations. “Injury”
is defined in 50 CFR 229.2 as a wound
or other physical harm. In addition, any
animal that ingests fishing gear or any
animal that is released with fishing gear
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entangling, trailing, or perforating any
part of the body is considered injured,
regardless of the presence of any wound
or other evidence of injury, and must be
reported. Injury/mortality reporting
forms and instructions for submitting
forms to NMFS can be downloaded
from: http://www.nmfs.noaa.gov/pr/
pdfs/interactions/

mmap reporting form.pdf. Reporting
requirements and procedures can be
found in 50 CFR 229.6.

Am I Required to Take an Observer
Aboard My Vessel?

Fishers participating in a Category I or
II fishery are required to accommodate
an observer aboard vessel(s) upon
request. Observer requirements can be
found in 50 CFR 229.7.

Am I Required to Comply With Any
Take Reduction Plan Regulations?

Fishers participating in a Category I or
1I fishery are required to comply with
any applicable take reduction plans.
Take reduction plan regulations can be
found at 50 CFR 229.30-35.

Sources of Information Reviewed for
the Final 2008 LOF

NMFS reviewed the marine mammal
incidental mortality and serious injury
information presented in the SARs for
all observed fisheries to determine
whether changes in fishery
classification were warranted. NMFS’
SARs are based on the best scientific
information available at the time of
preparation, including the level of
mortality and serious injury of marine
mammals that occurs incidental to
commercial fisheries and the PBR levels
of marine mammal stocks. The
information contained in the SARs is
reviewed by regional Scientific Review
Groups (SRGs) representing Alaska, the
Pacific (including Hawaii), and the U.S.
Atlantic, Gulf of Mexico, and Caribbean.
The SRGs were created by the MMPA to
review the science that informs the
SARs, and to advise NMFS on
population status and trends, stock
structure, uncertainties in the science,
research needs, and other issues.

NMEFS also reviewed other sources of
new information, including marine
mammal stranding data, observer
program data, fisher self-reports, and
other information that may not be
included in the SARs.

The final LOF for 2008 was based,
among other things, on information
provided in the final SARs for 1996 (63
FR 60, January 2, 1998), the final SARs
for 2001 (67 FR 10671, March 8, 2002),
the final SARs for 2002 (68 FR 17920,
April 14, 2003), the final SARs for 2003
(69 FR 54262, September 8, 2004), the

final SARs for 2004 (70 FR 35397, June
20, 2005), the final SARs for 2005 (71
FR 26340, May 4, 2006), the final SARs
for 2006 (72 FR 12774, March 19, 2007),
and the draft SARs for 2007 (72 FR
35428, June 28, 2007). All the SARs are
available at: http://www.nmfs.noaa.gov/
pr/sars/.

Fishery Descriptions

Below, NMFS briefly describes each
Category I and II fishery in the final LOF
for 2008. While detailed information
describing each fishery in the LOF is
included in the SARs, within a Fishery
Management Plan (FMP) or Take
Reduction Plan (TRP), or by state
agencies, general descriptive
information is important to include in
the LOF for improved clarity. Fisheries
are defined based on the gear and
fishing methods, target species,
temporal and spatial distribution, and
management and regulatory schemes.
NMFS refers readers to the SARs for
more additional information on
Category I and II fisheries.
Abbreviations used in the following
descriptions include: AK (Alaska), AL
(Alabama), CA (California), DE
(Deleware), FL (Florida), GA (Georgia),
HI (Hawaii), LA (Louisiana), MA
(Massachusetts), ME (Maine), MS
(Mississippi), NC (North Carolina), NJ
(New Jersey), NY (New York), OR
(Oregon), RI (Rhode Island), SC (South
Carolina), TX (Texas), VA (Virginia),
and WA (Washington).

Category I and II Commercial Fisheries
in the Pacific Ocean

HI Swordfish, Tuna, Billfish, Mahi
Mahi, Wahoo, Oceanic Sharks Longline/
Set Line Fishery

The Category I HI longline fishery
targets swordfish, tuna, billfish, mahi
mahi, wahoo, and oceanic sharks. The
basic unit of gear is a 30—40 mi (48-64
km) long mainline made of 0.13-0.16 in
(3.2—4.0 mm) diameter monofilament
line, with 800-1,000 hooks attached to
the mainline. Deployment and retrieval
of gear must occur at night. Shallow
swordfish sets are required to use size
18/0 circle hooks with a 10—degree
offset and mackerel bait. Using squid
bait is prohibited. For deep sets, all float
lines must be at least 20 m (65.6 ft) long
with a minimum of 15 branch lines
attached to the mainline between any 2
floats, except for basket-style longline
gear that may have as few as 10 branch
lines. The use of any light emitting
device is prohibited and vessels may not
land or possess more than 10 swordfish
at any time. The fishery operates over a
huge geographic range extending north-
south from 40° N. lat. to the equator and

east-west from Kure Atoll to as far as
135° W. long. Fishing for swordfish
generally occurs north of Hawaii (as
much as 2,000 mi (3,219 km) from
Honolulu), whereas fishing for tunas
occurs primarily around the main
Hawaiian Islands and south of the
Hawaiian Islands. The fishery operates
year-round, with effort generally lower
in the third quarter of the year.

The HI longline fishery is managed in
part under the FMP for Pelagic Fisheries
of the Western Pacific Region. The
shallow-set swordfish component has
annual fleetwide limits on interactions
with leatherback and loggerhead sea
turtles, an annual fleetwide limit of
2,120 shallow sets north of the equator
per year, and a requirement for
operators to annually participate in a
protected species workshop and get a
valid protected species certification.
Also, regulations mandate 100 percent
observer coverage in the shallow-set
component of the fishery and at least 20
percent observer coverage in the deep-
set component.

CA/OR Thresher Shark/Swordfish Drift
Gillnet Fishery (214 in mesh)

The Category I CA/OR thresher shark/
swordfish drift gillnet fishery primarily
targets common thresher sharks and
swordfish using a 1000-fathom (6,000
ft; 1,829 m) gillnet with stretched mesh
size from 18-22 in (46—56 cm) with a
14—in (35.6 cm) minimum. Other
species caught include: pelagic thresher,
bigeye thresher, shortfin mako, blue
shark, albacore, other tunas, and dorado.
One end of the net is typically attached
to the vessel and is set at dusk and
allowed to drift during the night,
typically for 12—-14 hours. Fishing effort
extends from the U.S.-Mexico border
north to waters off of OR, with the
majority of effort occurring from
October to December. OR restricts
landings to swordfish only.

This fishery is a limited entry fishery
managed under the Pacific Highly
Migratory Species (HMS) FMP and by
regulations under the Pacific Offshore
Cetacean Take Reduction Plan
(POCTRP), including multiple area-
season closures and gear restrictions, a
requirement for pingers on drift gillnets,
a requirement that extenders (buoy
lines) be at least 36 ft (11 m) long, and
a requirement for vessel captains to
attend skipper education workshops,
when notified by NMFS.

CA Angel Shark/Halibut and Other
Species Set Gillnet Fishery (>3.5 in
mesh)

The Category I CA angel shark/halibut
and other species set gillnet fishery
targets angel shark and halibut from the
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U.S.-Mexico border north to Monterey
Bay using 200 fathom (1,200 ft; 366 m)
gillnet with a stretch mesh size of 8.5 in
(31.6 cm). Net soak duration is typically
8-10, 19-24, or 44—49 hours at a depth
ranging from 15-50 fathoms (90-300 ft;
27—91 m) with most sets from 15-35
fathoms (90-210 ft; 27—64 m). No more
than 1500 fathoms (9,000 ft; 2,743 m) of
gill or trammel net may be fished in
combination for CA halibut and angel
shark. Fishing occurs year-round, with
effort generally increasing during
summer months and declining during
last the 3 months of the year. The
central CA portion of the fishery from
Point Arguello to Point Reyes has been
closed since September, 2002, following
a ban on gillnets inshore of 60 fathoms
(360 ft; 110 m). Set gill nets have been
prohibited in state waters south of Point
Arguello and within 70 fathoms (420 ft;
128 m) or one mile (1.6 km), whichever
is less, around the Channel Islands since
1990. The CA Department of Fish and
Game (CDFG) manages the fishery as a
limited entry fishery with gear
restrictions and area closures.

CA Yellowtail, Barracuda, and White
Seabass Drift Gillnet (mesh size >3.5 in
and <14 in) Fishery

The Category II CA yellowtail,
barracuda, and white seabass drift
gillnet fishery targets primarily
yellowtail and white seabass, and
secondarily barracuda, with target
species typically determined by market
demand on a short-term basis. Drift
gillnets are up to 6,000 ft (1,829 m) long
and are set at the surface. The mesh size
depends on target species and is
typically 6.0-6.5 in (15—16.5 cm). When
targeting yellowtail and barracuda, the
mesh size must be 3.5 in (9 cm); when
targeting white seabass, the mesh size
must be 26 in (15.2 cm). From June 16
to March 14 not more than 20 percent,
by number, of a load of fish may be
white seabass with a total length of 28
in (71 cm). A maximum of ten white
seabass per load may be taken, if taken
in gillnet or trammel nets with meshes
from 3.5-6.0 in (9—15 cm) in length. The
fishery operates year-round, primarily
south of Point Conception with some
effort around San Clemente Island and
San Nicolas Island. This fishery is a
limited entry fishery with various gear
restrictions and area closures managed
by the CDFG. Targeting tuna with this
type of gear was effectively prohibited
in April, 2004, under the Pacific HMS
FMP.

CA Anchovy, Mackerel, Sardine Purse
Seine Fishery

The Category II CA anchovy,
mackerel, sardine purse seine fishery

targets wetfish (anchovy, mackerel, and
sardine), with the target species
primarily driven by availability and
market demand. The fishery uses purse
seines, drum seines, and lampara nets
using standard seining techniques. A
typical purse seine net is 185 fathoms
(1,110 ft; 338 m) long, 22 fathoms (132
ft; 40 m) deep, and 1,600 meshes deep
with each mesh measuring 1.25 in (3
cm). The fishery operates year-round
predominantly in southern CA
(including the Channel Islands) from
San Diego, Oceanside, Dana Point, and
San Pedro then north to San Francisco.
This fishery is a limited entry fishery,
and the mackerel and sardine fisheries
are quota fisheries. The fishery is
managed in accordance with the Coastal
Pelagic Species (CPS) FMP.

CA Tuna Purse Seine Fishery

The Category II CA tuna purse seine
fishery targets yellowfin, skipjack, and
bluefin tuna using purse seine nets
similar to those used to target Coastal
Pelagic Species (see the description
under “CA anchovy, mackerel, sardine
purse seine fishery”). The fishery
operates from May to October south of
Point Conception to the U.S.-Mexico
border and in the Southern California
Bight. The fishery is managed under the
Pacific HMS FMP. This fishery is
considered an opportunistic fishery,
meaning that fishers only target tuna
when certain oceanographic and market
conditions exist to make the fishery
viable. Effort in the fishery is highly
variable, ranging from zero to ten
participants annually over the past
several years.

CA Squid Purse Seine Fishery

The Category II CA squid purse seine
fishery targets market squid using
several gear types. From 1997-2001, 98
percent of fishermen used purse (77
percent) or drum (21 percent) seine nets.
Other types used were lampara, dip, and
brail nets. The fishery uses lights
(shielded and oriented downward, with
a maximum of 30,000 watts) to aggregate
spawning squid. The fishery operates
year-round with the effort focusing
north of Point Conception from April to
September and south of Point
Conception from October to March. El
Nino events cause northern landings to
increase, while La Nina events cause
southern landings to increase.

The fishery is managed by the CDFG
and is monitored under the CPS FMP
and the Market Squid FMP. Commercial
squid purse seine fishing is prohibited
year-round from noon on Friday until
noon on Sunday to allow a 2—day
consecutive uninterrupted period of
spawning. All vessels must be permitted

and comply with a mandatory logbook
program for fishing and lighting. Since
2001, a seasonal harvest guideline is set
to limit further expansion of the fishery.

CA Pelagic Longline Fishery

The Category II CA pelagic longline
fishery includes both shallow-set and
deep-set gear targeting swordfish and
bigeye, albacore, and yellowfin tuna.
The fishery operates in waters outside of
the U.S. Exclusive Economic Zone (EEZ)
because the Pacific HMS FMP prohibits
targeting swordfish with longlines
within 200 nmi of shore. In 2004, the
CA-based shallow-set longline fishery
was closed due to anticipated levels of
sea turtle interactions. The following is
a general description of the shallow-set
fishery as it operated prior to 2004 and
the current deep-set longline fishery.

Prior to 2004, shallow-set longlines
operated year-round primarily targeting
swordfish with 15-45 mi (24-72 km) of
mainline rigged with 72—ft (22—m)
gangions at approximately 197 ft (60 m)
intervals. A shallow-set typically has
800-1,300 hooks with large squid or
mackerel for bait. Most shallow-set
fishing takes place at night when
swordfish are at the surface, using
various colored lightsticks. A shallow-
set mainline is deployed for 4-7 hours
and left to drift unattached for 7-10
hours. At this time there is no CA-based
shallow-set longline fishing due to
anticipated levels of sea turtle
interactions.

Deep-set longlines operate year-round
primarily targeting tuna with 4-46.6 mi
(7-75 km) mainline rigged with 25.6—-36
ft (7.8-10.9 m) gangions with 15-16
branchlines set between floats. Deep-set
longlines are set at dawn with an
average 12 hour soak time. The deep-set
sag of the mainline is between 328-
1,050 ft (100-320 m) below the water’s
surface. A deep-set typically contains
270-1,900 hooks with double weighted
leaders and sardine for bait. Deep-sets
use a variety of hooks including size 38
tuna hooks, size 9 J-hooks, and size 16/
0 circle hooks. A small scale deep-set
longline fishery began in January 2005
and continues currently. One hundred
percent observer coverage is required in
the deep-set longline fishery.

WA Puget Sound Regional Salmon Drift
Gillnet

The Category II WA Puget Sound
regional salmon drift gillnet fishery
targets coho, pink, sockeye, chinook,
and chum salmon in inland marine
waters (state waters) south of the U.S.-
Canada border and east of the Bonilla-
Tatoosh line at the entrance to the Strait
of Juan de Fuca. Drift gillnet gear
consists of single web construction, not
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exceeding 300 fathoms (1,800; 549 m) in
length, attached at one end of the vessel.
The minimum mesh size varies from 5-
7 in (13—18 cm) depending on the target
species. While the depths fished vary,
fishermen strive to keep the net off of
the bottom. The drift times vary
depending on the fishing area, tidal
condition, and catch. This fishery is a
limited entry fishery with seasonal
openings, area closures, and gear
restrictions. Regulations governing
incidental take of marine mammals do
not apply to tribal members exercising
fishing treaty rights within this fishery

AK Prince William Sound Salmon Drift
Gillnet Fishery

The Category II AK Prince William
Sound salmon drift gillnet fishery
targets salmon using drift gillnet gear
with soak times of 15 minutes to 3
hours. The gear is set both during the
day and night, with 10-14 sets per day.
The fishery operates from mid-May to
the end of September in the Prince
William Sound Fisheries Management
Area, the Copper River, and the Bering
Sea. The Prince William Sound
Fisheries Management Area consists of
11 districts with six hatcheries
contributing to the salmon fisheries.
This drift gillnet fishery is managed by
the AK Department of Fish and Game
(ADFG) as a limited entry fishery with
gear restrictions (mesh and net size) and
area closures.

AK Peninsula/Aleutian Islands Salmon
Drift Gillnet Fishery

The Category II AK Peninsula/
Aleutian Islands salmon drift gillnet
fishery targets salmon using drift gillnet
gear with soak times of 2-5 hours. The
gear is set during the day and night,
with 3-8 sets per day. The fishery
operates from mid-June to mid-
September in two districts north of the
AK Peninsula (Northern and
Northwestern), and four districts south
of the AK Peninsula (Unimake,
Southwestern, Southcentral, and
Southeastern). This drift gillnet fishery
is managed by ADFG as a limited entry
fishery with gear restrictions (mesh and
net size) and area closures.

AK Peninsula/Aleutian Islands Salmon
Set Gillnet Fishery

The Category II AK Peninsula/
Aleutian Islands salmon set gillnet
fishery targets salmon using set gillnet
with the gear set every 2 hours during
the day and night. The gear is set with
continuous soak times during the
opener. Salmon may only be fished
commercially during periods known as
openers established by ADFG in-season.

During some periods of the season
fishing may be continuous with openers
lasting days or even many weeks at a
time. The ADFG posts weekly notices of
fishing openers and announces the
openers on regular radio channels a few
days or a few hours before each opener.
Fishing periods are often extended by
Emergency Order during the last 24
hours of the opener.

This fishery generally operates from
June 18 to mid-August in two districts
north of the AK Peninsula (Northern
and Northwestern), and four districts
south of the AK Peninsula (Unimake,
Southwestern, Southcentral, and
Southeastern). Set gillnet fishing effort
also occurs off Atka and Amelia Islands.
This set gillnet fishery is managed by
ADFG as a limited entry fishery with
gear restrictions (mesh and net size) and
area closures.

AK Southeast Salmon Drift Gillnet
Fishery

The Category II AK Southeast salmon
drift gillnet fishery targets salmon using
drift gillnet gear with soak times of 20
minutes to 3 hours. The gear is set
during the day and night, with 6-20 sets
set per day. This fishery generally
operates from June 18 to early October
in five main fishing areas off Southeast
AK, as well as at Annette Island, in
Terminal Harvest Areas (THA) adjacent
to hatchery facilities, and for hatchery
cost recovery. The majority of salmon
are caught by drift gillnets in the five
main fishing areas (81 percent in 2003)
and the THAs (13 percent in 2003), with
small contributions from Annette Island
(4 percent in 2003), and for hatchery
cost recovery (1.8 percent in 2003). This
drift gillnet fishery is managed by ADFG
as a limited entry fishery, with gear
restrictions (mesh and net size) and area
closures.

AK Cook Inlet Salmon Drift Gillnet
Fishery

The Category II AK Cook Inlet salmon
drift gillnet fishery targets salmon using
drift gillnet gear with soak times of 15
minutes to 3 hours, or continuously.
The gear is set during the day, with 6—
18 sets per day. This fishery generally
operates from June 25 to end of August
in the Central District of the Upper Cook
Inlet. Drift gillnet fishing effort for
sockeye salmon peaks in mid to late
July. Currently, drift gillnet fishing for
salmon in the Cook Inlet occurs in the
Central District area only for the two
regular 12—hour openers on Mondays
and Thursdays. This drift gillnet fishery
is managed by ADFG as a limited entry
fishery with gear restrictions (mesh and
net size) and area closures.

AK Cook Inlet Salmon Set Gillnet
Fishery

The Category II AK Gook Inlet salmon
set gillnet fishery targets salmon using
set gillnet gear with continuous soak
times during the opener. Fishing effort
occurs during the day and night in the
Upper Cook Inlet; while fishing effort
occurs only during the day in the Lower
Cook Inlet, except during fishery
extensions. In the Upper Cook Inlet, the
catch is picked from the net (i.e., the net
is tended) each day during a slack tide;
while the catch is picked from the net
every 2—6 hours in the Lower Cook
Inlet. The net becomes dry with low
tide. The fishery generally operates from
June 2 to mid-September in Cook Inlet.
This set gillnet fishery is managed by
ADFG as a limited entry fishery with
gear restrictions (mesh and net size) and
area closures.

AK Yakutat Salmon Set Gillnet Fishery

The Category II AK Yakutat salmon
set gillnet fishery targets salmon using
set gillnet gear with continuous soak
times during the opener, during the day
and night. The catch is picked from the
net every 2—4 hours each day or
continuously during peak fishing times.
The fishery generally operates from June
4 to the end of August. The Yakutat
salmon set gillnet fishery consists of
multiple set gillnet fisheries occurring
in two fishing districts, the Yakutat
District and the Yakataga District. As
many as 25 different areas in the
Yakutat and Yakataga Districts are open
to commercial fishing each year. The
Yakutat District fisheries primarily
target sockeye and coho salmon,
although all species of salmon are
harvested. The Yakataga District
fisheries target coho salmon. With a few
exceptions, set gillnetting is confined to
the intertidal area inside the mouths of
rivers and streams, and to the ocean
waters immediately adjacent to each.
Due to the terminal nature of these
fisheries, ADFG has been able to
develop salmon escapement goals for
most of the major, and several of the
minor, fisheries. This set gillnet fishery
is managed by ADFG as a limited entry
fishery with gear restrictions (mesh and
net size) and area closures.

AK Kodiak Salmon Set Gillnet Fishery

The Category II AK Kodiak salmon set
gillnet fishery targets salmon using set
gillnet gear with continuous soak times
during the opener. Fishing effort occurs
during the day, with the catch picked
from the net 2 or more times each day.
The majority of set gillnets are attached
to a shore lead up to 80 fathoms (480 ft;
146 m) long in a straight line to a king
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buoy offshore, with numerous anchor
lines and buoys holding the net in
place. The last 25 fathoms (150 ft; 46 m)
of the gillnet is usually formed into a
fish trap, also called a hook. The fishery
generally operates from June 9 to the
end of September or early October.
Many areas are open until early October,
but most fishermen remove the nets by
early September. As the runs progress in
late July and change from sockeye to
pink salmon, the ADFG often reduces
the length of openers if escapement
goals have not been met. Fishing effort
begins to reduce in mid to late August
as salmon runs begin to decline.

This fishery consists of 2 Districts, the
Northwest District from Spruce Island to
the south side of Uyak Bay, and the
Alitak Bay District located on the
southwestern corner of Kodiak Island.
In most years, the Northwest District is
fished by approximately 100 permit
holders and constitutes approximately
70 percent of the annual fishing effort,
while the Alitak Bay District is fished by
approximately 70 permit holders and
constitutes approximately 30 percent of
the annual fishing effort. Traditionally,
the Northwest District is open for the
majority of June and July, while effort in
the Alitak Bay District typically occurs
5 to 7 days out of every 10 days during
the fishing season. This set gillnet
fishery is managed by ADFG as a
limited entry fishery with gear
restrictions (mesh and net size) and area
closures.

AK Bristol Bay Salmon Drift Gillnet
Fishery

The Category II AK Bristol Bay
salmon drift gillnet fishery targets
salmon using drift gillnet gear with
continuous soak times for part of the
net, while other parts of the net are
tended. Fishing effort occurs during the
day and night, with a continuous
number of sets per day. This fishery
generally operates from June 17 to the
end of August in Bristol Bay.
Approximately 80 percent of the salmon
catch in Bristol Bay is caught with drift
gillnets. The Bristol Bay management
area consists of five management
districts including all coastal and inland
waters from Cape Newenham to Cape
Menshikof. There are eight major river
systems in the area, and these form the
largest commercial sockeye salmon
fishery in the world. Although sockeye
salmon is the most abundant salmon
species that returns to Bristol Bay each
year, chinook, chum, coho, and pink
salmon returns are also important to the
fishery. This drift gillnet fishery is
managed by ADFG as a limited entry
fishery with gear restrictions (mesh and
net size) and area closures.

AK Bristol Bay Salmon Set Gillnet
Fishery

The Category II AK Bristol Bay
salmon set gillnet fishery targets salmon
using set gillnet gear with continuous
soak times during the opener, but the
net is dry during low tide. Fishing effort
occurs during the day and night, with 2
or more continuous sets per day. This
fishery generally operates from June 17
to the end of August or mid-September
in the same areas in Bristol Bay as the
AK Bristol Bay salmon drift gillnet
fishery discussed above. Approximately
20 percent of the salmon catch in Bristol
Bay is caught with set gillnets. This set
gillnet fishery is managed by ADFG as
a limited entry fishery with gear
restrictions (mesh and net size) and area
closures.

AK Metlakatla/Annette Island Salmon
Drift Gillnet Fishery

The Category II AK Metlakatla/
Annette Island salmon drift gillnet
fishery targets salmon using drift gillnet
gear off Annette Island in Southeast AK.
This drift gillnet fishery is an
exclusively tribal fishery. The fishery is
a limited entry fishery with gear
restrictions (mesh and net size) and area
closures. This fishery, as a tribal fishery,
is separate from the AK Southeast drift
gillnet fishery only for regulation
purposes. The fisheries are considered
the same for LOF categorization
purposes.

AK Southeast Salmon Purse Seine
Fishery

The Category II AK Southeast salmon
purse seine fishery targets salmon using
purse seine gear with soak times of 20—
45 minutes. Fishing effort occurs mostly
in daylight hours, except at the peak of
the season, with 6-20 sets per day. The
fishery generally operates from the end
of June to September. In 2003, purse
seine fishing ran through November 12
in THAs. Regulations allow purse seine
fishing to occur in certain fishing
districts, and also in certain THAs,
hatchery cost recovery areas, and the
Annette Island Fishery Reserve. This
purse seine fishery accounts for
approximately 80 percent of the total
salmon harvest in Southeast AK, and
approximately 87 percent of the fish
caught are pink salmon. This purse
seine fishery is managed by ADFG as a
limited entry fishery with gear
restrictions (mesh and net size) and area
closures.

AK Cook Inlet Salmon Purse Seine
Fishery

The Category II AK Cook Inlet salmon
purse seine fishery targets salmon using
purse seine gear in Cook Inlet from June

1 to October 31. Purse seines must be
between 90 fathoms (540 ft; 165 m) and
250 fathoms (1,500 ft; 457 m) long, and
100 meshes and 325 meshes deep.
Detachable or loose leads are not
permitted. In Cook Inlet, purse seines
may be used in the Southern District,
Kamishak Bay District, Outer District,
Eastern District, and Chinitna Bay
Subdistrict east of a line from the crane
on the south shore to the largest boulder
on the landward end of Glacier Spit.
This purse seine fishery is managed by
ADFG as a limited entry fishery with
gear restrictions (mesh and net size) and
area closures.

AK Kodiak Salmon Purse Seine Fishery

The Category II AK Kodiak salmon
purse seine fishery targets salmon using
purse seine gear from June 1 to October
31, with fishing periods open by
regulation and emergency orders. Purse
seine gear must have a mesh size of less
than 7 in (18 cm). Purse seine gear must
be between 100 fathoms (600 ft; 183 m)
and 200 fathoms (1,200 ft; 366 m) long,
and between 100 meshes and 325
meshes deep. At least 50 fathoms (300
ft; 91 m) of a purse seine must be 150
meshes in depth. One lead, no more
than 100 fathoms (600 ft; 183 m) in
length, may be used with each purse
seine. The aggregate length of a seine
and lead may not exceed 250 fathoms
(1,500 ft; 457 m). Leads must be
removed from the water within two
hours after a season or fishing period
closure. Overlapping panels of net web
may not be used in seine leads.

This fishery occurs in the Kodiak
Area, including all waters of AK south
of Cape Douglas (58° 51.10" N. lat.), west
of 150° W. long., north of 55° 30’ N. lat.,
and north and east of the southern
entrance of Imuya Bay. This purse seine
fishery is managed by ADFG as a
limited entry fishery with gear
restrictions (mesh and net size) and area
closures.

AK Bering Sea and Aleutian Islands
(BSAI) Flatfish Trawl Fishery

The Category II AK BSAI flatfish trawl
fishery targets flatfish using trawl gear
in the U.S. EEZ of the eastern Bering Sea
and the portion of the North Pacific
Ocean adjacent to the Aleutian Islands,
which is west of 170° W. long. up to the
U.S.-Russian Convention Line of 1867.
Management measures for the BSAI
groundfish fisheries constrain fishing
both temporally and spatially. This
fishery is federally managed under the
BSAI FMP. The authorized gear, fishing
season, criteria for determining fishing
seasons, and area restrictions by gear
type are defined in the regulations
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implementing the BSAI FMP (50 CFR
part 679).

AK Bering Sea and Aleutian Islands
(BSAI) Pollock Trawl Fishery

The Category II AK BSAI pollock
trawl fishery targets flatfish using trawl
gear in the same location as the AK
BSAI flatfish trawl fishery described
above. The use of non-pelagic trawl gear
in the directed fishery for pollock is
prohibited. This fishery is federally
managed under the BSAI FMP.
Management measures for the BSAI
groundfish fisheries constrain fishing
both temporally and spatially. The gear
authorized, fishing year, criteria for
determining fishing seasons, and area
restrictions by gear type are defined in
the regulations implementing the BSAI
FMP (50 CFR part 679).

AK Bering Sea and Aleutian Islands
(BSAI) Pacific Cod Longline Fishery

The Category II AK BSAI Pacific cod
longline fishery targets Pacific cod using
longline gear in the same location as the
AK BSAI flatfish trawl fishery described
above. This fishery is federally managed
under the BSAI FMP. Management
measures for the BSAI groundfish
fisheries constrain fishing both
temporally and spatially. The gear
authorized, fishing year, criteria for
determining fishing seasons, and area
restrictions by gear type are defined in
the regulations implementing the BSAI
FMP (50 CFR part 679).

AK Bering Sea Sablefish Pot Fishery

The Category II AK Bering Sea
sablefish pot fishery targets sablefish
using pot gear in the same location as
the AK BSALI flatfish trawl fishery
described above. This fishery is
Federally managed under the BSAI FMP
and is operated under Individual
Fishing Quotas. Management measures
for the BSAI groundfish fisheries
constrain fishing both temporally and
spatially. The gear authorized, fishing
year, criteria for determining fishing
seasons, and area restrictions by gear
type are defined in the regulations
implementing the BSAI FMP (50 CFR
part 679).

Category I and II Commercial Fisheries
in the Atlantic Ocean, Gulf of Mexico,
and Caribbean

Northeast Sink Gillnet Fishery

The Category I Northeast sink gillnet
fishery targets Atlantic cod, haddock,
pollock, yellowtail flounder, winter
flounder, witch flounder, American
plaice, windowpane flounder, spiny
dogfish, monkfish, silver hake, red hake,
white hake, ocean pout, skate spp,
mackerel, redfish, and shad. This

fishery uses sink gillnet gear, which is
anchored gillnet (bottom-tending net)
fished in the lower one-third of the
water column. The dominant material is
monofilament twine with stretched
mesh sizes from 6-12 in (15-30.5 cm)
and string lengths from 600-10,500 ft
(183-3,200 m), depending on the target
species. The fishery operates from the
U.S.-Canada border to Long Island, NY,
at 72° 30" W. long. south to 36° 33.03’
N. lat. (corresponding with the VA/NC
border) and east to the eastern edge of
the EEZ, including the Gulf of Maine,
Georges Bank, and Southern New
England, and excluding Long Island
Sound or other waters where gillnet
fisheries are listed as Category III. At
this time, these Category II and II
fisheries include: the Northeast
anchored float gillnet; Northeast drift
gillnet; Long Island Sound inshore
gillnet; and RI, southern MA (to
Monomoy Island), and NY Bight
(Raritan and Lower NY Bays) inshore
gillnet. Fishing effort occurs year-round,
peaking from May to July primarily on
continental shelf regions in depths from
30-750 ft (9—228.6 m), with some nets
deeper than 800 ft (244 m).

This fishery is managed by the
Northeast Multispecies (Groundfish)
FMP and the Monkfish FMP. This
fishery is also managed by the Atlantic
Large Whale Take Reduction Plan
(ALWTRP) and the Harbor Porpoise
Take Reduction Plan (HPTRP) to reduce
the risk of entanglement of right,
humpback, and fin whales, and harbor
porpoises, respectively. The fishery is
primarily managed by Total Allowable
Catch (TAC) limits; individual trip
limits (quotas); effort caps (limited
number of days at sea per vessel); time
and area closures; and gear restrictions.

Mid-Atlantic Gillnet Fishery

The Category I Mid-Atlantic gillnet
fishery targets monkfish, spiny dogfish,
smooth dogfish, bluefish, weakfish,
menhaden, spot, croaker, striped bass,
large and small coastal sharks, Spanish
mackerel, king mackerel, American
shad, black drum, skate spp., yellow
perch, white perch, herring, scup,
kingfish, spotted seatrout, and
butterfish. The fishery uses drift and
sink gillnets, including nets set in a
sink, stab, set, strike, or drift fashion,
with some unanchored drift or sink nets
used to target specific species. The
dominant material is monofilament
twine with stretched mesh sizes from
2.5-12 in (6.4-30.5 cm), and string
lengths from 150-8,400 ft. (462,560 m).
This fishery operates year-round west of
a line drawn at 72° 30’ W. long. south
to 36° 33.03" N. lat. and east to the
eastern edge of the EEZ and north of the

NC/SC border, not including waters
where Category II and Category I1I
inshore gillnet fisheries operate in bays,
estuaries, and rivers. At this time, these
Category II and Category III fisheries
include: the Chesapeake Bay inshore
gillnet; NC inshore gillnet; DE River
inshore gillnet; Long Island Sound
inshore gillnet; and RI, southern MA (to
Monomy Island), and NY Bight (Raritan
and Lower NY Bays) inshore gillnet.
This fishery includes any residual large
pelagic driftnet effort in the mid-
Atlantic and any shark and dogfish
gillnet effort in the mid-Atlantic zone
described. The fishing effort is
prosecuted right off the beach (6 ft [1.8
m]) or in nearshore coastal waters to
offshore waters (250 ft [76 m]).

Gear in this fishery is managed by
several Federal FMPs and Inter-State
FMPs managed by the Atlantic States
Marine Fisheries Commission (ASMFC),
the ALWTRP, the HPTRP, and the
Bottlenose Dolphin Take Reduction
Plan (BDTRP). Fisheries are primarily
managed by TAGCs; individual trip limits
(quotas); effort caps (limited number of
days at sea per vessel); time and area
closures; and gear restrictions and
modifications.

Atlantic Ocean, Caribbean, Gulf of
Mexico Large Pelagics Longline Fishery

The Category I Atlantic Ocean,
Caribbean, Gulf of Mexico large pelagics
longline fishery targets swordfish,
yellowfin tuna, bigeye tuna, bluefin
tuna, albacore tuna, dolphin fish,
wahoo, shortfin mako shark, and a
variety of other shark species. The
fishery uses a mainline of >700 1b (317.5
kg) test monofilament typically ranging
from 10—45 mi (16—72 km) long. Bullet-
shaped floats are suspended at regular
intervals along the mainline and long
sections of gear are marked by radio
beacons. Long gangion lines of 200-400
b (91-181 kg) test monofilament of
typically 100-200 ft (30.5—-61 m) are
suspended from the mainline. Only
certain sized hooks and baits are
allowed based on fishing location.
Hooks are typically fished at depths
between 40-120 ft (12—36.6 m).
Longlines targeting tuna are typically set
at dawn are hauled near dusk, while
longlines targeting swordfish are
typically set at night and hauled in the
morning. Gear remains in the water
typically for 10-14 hours. Fishermen
generally modify only select sections of
longline gear to target dolphin or
wahoo, with the remaining gear
configured to target swordfish, tuna,
and/or sharks.

This fishery operates year-round and
occurs within and outside the U.S. EEZ
throughout Atlantic, Caribbean and Gulf
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of Mexico waters. The fishery has
historically been composed of five
relatively distinct segments with
different fishing practices and strategies,
including: Gulf of Mexico yellowfin
tuna fishery; South Atlantic-Florida east
coast to Cape Hatteras swordfish fishery;
Mid-Atlantic and New England
swordfish and bigeye tuna fishery; U.S.
distant water swordfish fishery; and
Caribbean Islands tuna and swordfish
fishery. In addition to geographical area,
these segments have historically
differed by percentage of various target
and non-target species, gear
characteristics, and deployment
techniques.

This fishery is managed under the
Consolidated Atlantic HMS FMP. The
dolphin and wahoo portions of the
fishery are managed under the South
Atlantic FMP for Dolphin and Wahoo.
Regulations under the MSA address the
target fish species, as well as bycatch
species protected under the ESA and/or
the MMPA. A portion of this fishery is
the subject of the Pelagic Longline Take
Reduction Team (PLTRT), convened in
2005. NMFS is currently developing
regulations to implement the Take
Reduction Plan.

Northeast/Mid-Atlantic American
Lobster Trap/Pot Fishery

The Category I Northeast/Mid-
Atlantic American lobster trap/pot
fishery targets American lobster
primarily with traps, while 2—3 percent
of the target species is taken by mobile
gear (trawls and dredges). The fishery
operates in inshore and offshore waters
from ME to NJ and may extend as far
south as Cape Hatteras. Approximately
80 percent of American lobster are
harvested from state waters; therefore,
the ASMFC has a primary regulatory
role. The EEZ portion of the fishery
operates under regulations from the
Federal American Lobster FMP. Both
the EEZ and state fishery are operating
under Federal regulations from the
ALWTRP.

Northeast Anchored Float Gillnet
Fishery

The Category II Northeast anchored
float gillnet fishery targets mackerel,
herring (particularly for bait), shad, and
menhaden using gillnet gear of any size
anchored and fished in the upper two-
thirds of the water column. The fishery
operates from the U.S.-Canada border to
Long Island, NY, at 72° 30" W. long
south to 36° 33.03" N. lat. and east to the
eastern edge of the EEZ, not including
Long Island Sound or other waters
where gillnet fisheries are listed as
Category III. The fishery is managed
under the Interstate FMPs for Atlantic

Menhaden and Shad and is subject to
ALWTRP implementing regulations. A
total closure of the American shad
ocean intercept fishery was fully
implemented in January, 2005.

Northeast Drift Gillnet Fishery

The Category II Northeast drift gillnet
fishery targets species other than large
pelagics, including shad, herring,
mackerel, and menhaden. This fishery
uses drift gillnet gear, which is gillnet
gear not anchored to the bottom and is
free-floating on both ends or free-
flowing at one end and attached to the
vessel at the other end. Mesh sizes are
likely less than those used to target large
pelagics. The fishery includes any
residual large pelagic driftnet effort in
New England and occurs at any depth
in the water column from the U.S.-
Canada border to Long Island, NY, at
72° 30" W. long. south to 36° 33.03" N.
lat. and east to the eastern edge of the
EEZ. The fishery is managed under the
Interstate FMPs for Atlantic Menhaden
and Shad and is subject to ALWTRP
implementing regulations. A total
closure of the American shad ocean
intercept fishery was fully implemented
in January, 2005.

Chesapeake Bay Inshore Gillnet Fishery

The Category II Chesapeake Bay
inshore gillnet fishery targets menhaden
and croaker using gillnet gear with mesh
sizes ranging from 2.75-5 in (7-12.7
cm), depending on the target species.
The fishery operates between the
Chesapeake Bay/Bridge Tunnel and the
mainland. The fishery is managed under
the Interstate FMPs for Atlantic
Menhaden and Atlantic Croaker.

Northeast Mid-Water Trawl (Including
Pair Trawl) Fishery

The Category II Northeast mid-water
trawl fishery targets Atlantic herring
with bycatch of several finfish species,
predominantly mackerel, spiny dogfish,
and silver hake. This fishery uses
primarily mid-water (pelagic) trawls
(single and paired), which is trawl gear
designed, capable, or used to fish for
pelagic species with no portion
designed to be operated in contact with
the bottom. The fishery occurs primarily
in ME State waters, Jeffrey’s Ledge,
southern New England, and Georges
Bank during the winter months when
the target species continues its southerly
migration from the Gulf of Maine/
Georges Bank, into mid-Atlantic waters.
The fishery is managed jointly by the
Mid-Atlantic Fishery Management
Council and the ASMFC as a migratory
stock complex.

Mid-Atlantic Flynet Fishery

The Category II Mid-Atlantic flynet
fishery is a multispecies fishery
composed of nearshore and offshore
components that operate along the
eastern coast of the Mid-Atlantic United
States. Flynets are high profile trawls
similar to bottom otter trawls. These
nets typically range from 80-120 ft (24—
36.6 m) in headrope length, with wing
mesh sizes of 16—64 in (41-163 cm),
following a slow 3:1 taper to smaller
mesh sizes in the body, extension, and
codend sections of the net. The
nearshore fishery operates from October
to April inside of 30 fathoms (180 ft; 55
m) from NC to NJ. This nearshore
fishery targets Atlantic croaker,
weakfish, butterfish, harvestfish,
bluefish, menhaden, striped bass,
kingfishes, and other finfish species.
Flynet fishing is no longer permitted
south of Cape Hatteras in order to
protect weakfish stocks. The offshore
component operates from November to
April outside of 30 fathoms (180 ft; 55
m) from the Hudson Canyon off NY,
south to Hatteras Canyon off NC. These
deeper water fisheries target bluefish,
Atlantic mackerel, Loligo squid, black
sea bass, and scup (72 FR 7382,
February 15, 2007). Illex Squid are also
targeted offshore (70-200 fathoms [420-
1,200 ft; 128-366 m]) during summer
months from May to September.

Northeast Bottom Trawl Fishery

The Category II Northeast bottom
trawl fishery uses bottom trawl gear to
target species included in the NE
Multispecies FMP, Summer Flounder
FMP, and Scup and Seabass FMP,
including, but not limited to: Atlantic
cod, haddock, pollock, yellowtail
flounder, winter flounder, witch
flounder, American plaice, Atlantic
halibut, redfish, windowpane flounder,
summer flounder, spiny dogfish,
monkfish, silver hake, red hake, white
hake, ocean pout, and skate spp. The
fishery operates year-round, with a peak
from May to July, from the U.S.-Canada
border through waters east of 72° 30" W.
long., primarily on the continental shelf
and throughout the Gulf of Maine,
Georges Bank, and Southern New
England. The fishery is primarily
managed by TAGCs, individual trip limits
(quotas), effort caps (limited number of
days at sea per vessel), time and area
closures, and gear restrictions.

VA Pound Net Fishery

The Category II VA pound net fishery
targets weakfish, spot, and croaker using
stationary gear in nearshore coastal and
estuarine waters off VA. Pound net gear
includes a large mesh lead posted
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perpendicular to the shoreline and
extending outward to the corral, or
“heart,” where the catch accumulates.
This fishery includes all pound net
effort in VA State waters, including
waters inside the Chesapeake Bay. The
fishery is managed under Interstate
FMPs for Atlantic Croaker and Spot, and
is an affected fishery under the BDTRP.

Atlantic Mixed Species Trap/Pot
Fishery

The Category II Atlantic mixed
species trap/pot fishery’s target species
include, but are not limited to, hagfish,
shrimp, conch/whelk, red crab, Jonah
crab, rock crab, black sea bass, scup,
tautog, cod, haddock, Pollock, redfish
(ocean perch) white hake, spot, skate,
catfish, stone crab, American eel, and
cunner. The fishery includes all trap/pot
operations from the U.S.-Canada border
south through the waters east of the
fishery management demarcation line
between the Atlantic Ocean and the
Gulf of Mexico (50 CFR 600.105), but
does not include the following Category
I, II, and III trap/pot fisheries: Northeast/
Mid-Atlantic American lobster trap/pot;
Atlantic blue crab trap/pot; Florida
spiny lobster trap/ pot; Southeastern
U.S. Atlantic, Gulf of Mexico stone crab
trap/pot; U.S. Mid-Atlantic eel trap/pot
fisheries; and the Southeastern U.S.
Atlantic, Gulf of Mexico golden crab
fishery (68 FR 1421, January 10, 2003).
The fishery is managed under various
Interstate FMPs and is subject to
ALWTRP implementing regulations.

Atlantic Blue Crab Trap/Pot Fishery

The Category II Atlantic blue crab
trap/pot fishery targets blue crab using
pots baited with fish or poultry typically
set in rows in shallow water. The pot
position is marked by either a floating
or sinking buoy line attached to a
surface buoy. The fishery occurs year-
round from the south shore of Long
Island at 72° 30’ W. long. in the Atlantic
and east of the fishery management
demarcation line between the Atlantic
Ocean and the Gulf of Mexico (50 CFR
600.105), including state waters. The
fishery is managed under state FMPs,
and is subject to ALWTRP
implementing regulations. It is also an
affected fishery under the BDTRP.

Mid-Atlantic Bottom Trawl Fishery

The Category II Mid-Atlantic bottom
trawl fishery uses bottom trawl gear to
target species including, but not limited
to, bluefish, croaker, monkfish, summer
flounder (fluke), winter flounder, silver
hake (whiting), spiny dogfish, smooth
dogfish, scup, and black sea bass. The
fishery occurs year-round from Cape
Cod, MA, to Cape Hatteras, NC, in

waters west of 72° 30’ W. long. and
north of a line extending due east from
the NC/SC border. The gear is managed
by several state and Federal FMPs that
range from MA to NC.

Mid-Atlantic Mid-Water Trawl
(Including Pair Trawl) Fishery

The Category II Mid-Atlantic mid-
water trawl fishery targets Atlantic
mackerel, Loligo squid, Illex squid, and
Atlantic butterfish using mainly mid-
trawl gear, with some bottom trawls.
The fishery is dominated by small-mesh
otter trawls, but Loligo squid are also
taken by inshore pound nets and fish
traps in spring and summer. The fishery
for Illex occurs offshore, mainly in
continental shelf and slope waters
during summer months (June to
September), from southern New
England to Cape Hatteras, NC. The
fishery for Loligo occurs mostly offshore
near the edge of the continental shelf
during fall and winter months (October
to March), and inshore during spring
and summer (April to September) in
southern New England and mid-Atlantic
waters. The fishery for Atlantic
mackerel occurs primarily in southern
New England and the mid-Atlantic from
January to March, and in the Gulf of
Maine during summer and fall (May to
December). Atlantic butterfish are
mainly caught as bycatch in the directed
squid and mackerel fisheries due to
their northerly inshore migration in
summer months and southerly offshore
migration in winter months. The fishery
is managed by the Federal Squid,
Mackerel, Butterfish FMP. The Illex and
Loligo fisheries are managed by
moratorium permits, gear and area
restrictions, quotas, and trip limits. The
Atlantic mackerel and Atlantic
butterfish fisheries are managed by an
annual quota system.

Mid-Atlantic Haul/Beach Seine Fishery

Due to pending rulemakings by the
NC Division of Marine Fisheries
(NCDMF), particularly pertaining to NC
beach gear, NMFS is basing its
description of the Category II Mid-
Atlantic haul/beach seine fishery on the
proposed 2001 LOF (66 FR 6545,
January 22, 2001) and components of
the proposed 2008 LOF (72 FR 35393,
June 28, 2007). NMFS is including
components of both definitions that
more accurately reflect the current
fishery. This includes the following
description: The Category II Mid-
Atlantic haul/beach seine fishery targets
striped bass, mullet, spot, weakfish, sea
trout, bluefish, kingfish, and harvestfish
using seines with one end secured (e.g.,
swipe nets and long seines) and seines
secured at both ends or those anchored

to the beach and hauled up on the
beach. The beach seine system also uses
a bunt and a wash net that are attached
to the beach and extend into the surf.
The fishery occurs in waters west of 72°
30" W. long. and north of a line
extending due east from the NC/SC
border. The fishery is managed under
several state and Interstate FMPs and is
an affected fishery under the BDTRP.
Further revision to the description of
this fishery will appear in a future LOF
pending the NCDMF rulemakings.

Mid-Atlantic Menhaden Purse Seine
Fishery

The Category II Mid-Atlantic
menhaden purse seine fishery targets
menhaden and thread herring using
purse seine gear. Most sets occur within
3 mi (4.8 km) of shore with the majority
of the effort occurring off NC from
November to January, and moving
northward during warmer months to
southern New England. The fishery is
managed under the Interstate FMP for
Atlantic Menhaden.

Southeastern U.S. Atlantic Shark Gillnet
Fishery

The Category II Southeastern U.S.
Atlantic shark gillnet fishery targets
large and small coastal sharks (blacktip,
blacknose, finetooth, bonnethead, and
sharpnose) using gillnets set in a sink,
stab, set, strike, or drift fashion. Mesh
size is typically greater than 5 in (13
cm), but may be as small as 2.87 in (7.3
cm) when targeting small coastal sharks.
Drift gillnets most commonly use a
mesh size of 5 in (13 cm) and average
10.2 hours from setting the gear through
completion of haulback; sink gillnets
most frequently use a mesh size of 7 in
(18 cm) soaking for approximately 2.7
hours; and strike gillnets use the largest
mesh size of 9 in (23 cm) soaking for
approximately 0.8 hours. This fishery
has traditionally operated in coastal
waters off FL and GA.

This fishery is managed under the
Consolidated Atlantic HMS FMP, the
ALWTRP, and the BDTRP, and is
subject to ESA biological opinion
requirements. Regulations implemented
under the MSA address managed target
species, as well as bycatch species,
including some protected under the
ESA and MMPA (e.g., sea turtles,
smalltooth sawfish, and right whales).

Southeast Atlantic Gillnet Fishery

The Category II Southeast Atlantic
gillnet fishery targets finfish including,
but not limited to, king mackerel,
Spanish mackerel, whiting, bluefish,
pompano, spot, croaker, little tunny,
bonita, jack crevalle, cobia, and striped
mullet. This fishery does not include
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gillnet effort targeting sharks as part of
the “Southeastern U.S. Atlantic shark
gillnet” fishery. This fishery uses
gillnets set in sink, stab, set, or strike
fashion. The fishery operates in waters
south of a line extending due east from
the NC/SC border and south and east of
the fishery management council
demarcation line between the Atlantic
Ocean and the Gulf of Mexico. The
majority of fishing effort occurs in
Federal waters since SC, GA, and FL
prohibit the use of gillnets, with limited
exceptions, in state waters.

Fishing for king mackerel, Spanish
mackerel, cobia, cero, and little tunny in
Federal waters is managed under the
Coastal Migratory Pelagic Resources
(CMPR) FMP. None of the other target
species are Federally managed under
the MSA. In state waters, state and
ASMFC Interstate FMPs apply. The
fishery is also subject to BDTRP and
ALWTRP implementing regulations.

NC Inshore Gillnet Fishery

The Category II NC inshore gillnet
fishery targets species including, but not
limited to, southern flounder, weakfish,
bluefish, Atlantic croaker, striped
mullet, spotted seatrout, Spanish
mackerel, striped bass, spot, red drum,
black drum, and shad. This fishery
includes any fishing effort using any
type of gillnet gear, including set (float
and sink), drift, and runaround gillnet
for any target species inshore of the
COLREGS lines in NC. This fishery is
managed under state and ASMFC
interstate FMPs, applying net and mesh
size regulations, and seasonal area
closures in the Pamlico Sound Gillnet
Restricted Area (PSGNRA). It is also an
affected fishery under the BDTRP.

Gulf of Mexico Gillnet Fishery

The Category II Gulf of Mexico gillnet
fishery targets a wide variety of target
species, including, but not limited to:
black drum, sheepshead, weakfish,
mullet, spot, croaker, king mackerel,
Spanish mackerel, Florida pompano,
flounder shark, menhaden, bluefish,
blue runner, ladyfish, spotted seatrout,
croaker, kingfish, and red drum. This
fishery operates year-round using any
type of gillnet, including strike and
straight gillnets, in waters north of the
U.S.-Mexico border and west of the
fishery management council
demarcation line between the Atlantic
Ocean and the Gulf of Mexico. Gillnet
gear is prohibited in TX and FL State
waters, but fixed and runaround gillnets
are currently used in LA, MS, and AL
with highly variable fishing effort.

Fishing for king mackerel, Spanish
mackerel, cobia, cero, little tunny,
dolphin, and bluefish are managed

under the CMPR FMP. In the Gulf of
Mexico, CMPR FMP species are the only
Federally managed species for which
gillnet gear is authorized, and only run-
around gillnetting for these species is
allowed. In state waters, state and Gulf
States Marine Fisheries Commission
(GSMFC) Interstate FMPs apply.

NC Long Haul Seine Fishery

The Category II NC long haul seine
fishery targets species including, but not
limited to, weakfish, spot, croaker,
menhaden, bluefish, spotted seatrout,
and hogfish using multi-filament seines
consisting of a 3,000-6,000 ft (914—
1,829 m) net pulled by two boats for 1—-
2 nmi (2—4 km). Fish are encircled and
concentrated by pulling the net around
a fixed stake. The fishery includes
fishing with long haul seine gear to
target any species in waters off NG,
including estuarine waters in Pamlico
and Core Sounds and their tributaries.
The fishery occurs from February to
November, with peak effort occurring
from June to October. The fishery is
managed under ASMFC interstate
FMPs, and is an affected fishery under
the BDTRP.

NC Roe Mullet Stop Net Fishery

The Category II NC roe mullet stop net
fishery targets striped mullet from
October to November using a stationary,
multi-filament anchored net extended
perpendicular to the beach. Once the
catch accumulates near the end of the
stop net, a beach haul seine is used to
capture fish and bring them ashore. The
stop net is traditionally left in the water
for 1-5 days, but can be left as long as
15 days. This fishery is unique to Bogue
Banks, NC. This fishery is managed
under the NC Striped Mullet FMP, and
is an affected fishery under the BDTRP.

Gulf of Mexico Menhaden Purse Seine
Fishery

The Category II Gulf of Mexico
menhaden purse seine fishery targets
menhaden and thread herring using
purse seine gear in bays, sounds, and
nearshore coastal waters along the Gulf
of Mexico coast. The majority of the
fishing effort is concentrated off LS and
MS, with lesser effort in AL and TX
State waters. FL prohibits the use of
purse seines in state waters. The fishery
is managed under the GSMFC Interstate
Gulf Menhaden FMP.

Comments and Responses

NMEFS received 10 comment letters
and 1 comment via phone on the
proposed 2008 LOF (72 FR 35393, June
28, 2007) from the Marine Mammal
Commission, Hawaii Longline
Association, Western Pacific Regional

Fishery Management Council, Mid-
Atlantic Fishery Management Council,
Pacific Fishery Management Council’s
Groundfish Management Team, Gulf
States Marine Fisheries Commission,
Center for Biological Diversity, 2
representatives of the commercial
fishing industry, and 2 representatives
of Federal agencies. Comments on
issues outside the scope of the LOF
were noted, but are not responded to in
this final rule.

General Comments

Comment 1: Two commenters
commended NMFS for describing all
Category I and II fisheries within the
proposed 2008 LOF. While additional
description materials are available
elsewhere, one commenter believes
these descriptions provide important
context for readers attempting to
evaluate the LOF. One commenter
recommended NMFS describe all
Category III fisheries in future LOFs.

Response: NMFS will consider
describing Category III fisheries in
future LOFs.

Comment 2: Two commenters
commended NMFS for publishing the
proposed 2008 LOF early enough to
allow for ample time to review and
comment on the rule, as well as to
publish a final 2008 LOF before the
beginning of the 2008 calendar year.

Response: NMFS will make every
effort to publish future proposed LOFs
by July of each year, to allow sufficient
time for review and comment by
organizations and individuals. This will
also allow NMFS to publish the final
LOF in time for the rule to become
effective by January 1 of the respective
calendar year.

Comment 3: One commenter
commended NMFS for its support of
depredation studies, as outlined in
response to comments in the final 2007
LOF (72 FR 14466, March 28, 2007). The
commenter encourages NMFS to
continue and enhance its efforts to
evaluate and address this developing
issue.

Response: NMFS will continue to
develop, conduct, and support research
efforts on depredation-related
interactions between marine mammals
and fisheries as funding is available. See
the response to Comment 1 in the final
2007 LOF (72 FR 14466, March 28,
2007) for details on research conducted
in the past and research currently being
conducted.

Comment 4: One commenter
reiterated previous letters on the 2005,
2006, and 2007 LOFs calling for the
inclusion of observer coverage on the
LOF. The Service indicated in its
response to comments on the final 2007
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LOF that it would “present information
associated with the level of observer
coverage or lack of observer coverage, if
available, as part of the justification for
proposing changes in future [lists].”
However, information on observer
coverage is not provided in the
justification for reclassifying the “CA
yellowtail, barracuda, and white seabass
drift gillnet” fishery in the proposed
2008 LOF. Further, the commenter also
believes observer information is
important for justifying the status quo.
Without such information, it is not
possible to determine whether a given
fishery was adequately observed and no
marine mammals were taken or the
fishery was not adequately observed and
mortality and serious injury may have
occurred, but were not documented.

Response: Please see responses to
Comment 6 in the final 2005 LOF (71 FR
250, January 4, 2006), Comment 4 in the
final 2006 LOF (71 FR 48802, August
22, 2006), and Comment 8 in the final
2007 LOF (72 FR 14466, March 28,
2007). NMFS still feels that it will be of
limited use to include observer coverage
data or percentages in the LOF without
also including the confidence associated
with mortality/serious injury estimates
generated from observer data. Presenting
the level of observer coverage in the
LOF without the associated confidence
information will likely lead to
misinterpretation of the information
provided. Information including details
of the interaction data and the
Coefficient of Variance (CV) for stock-
specific information is reported in the
SARs. NMFS continues to refer readers
to the SARs for the most current, peer-
reviewed information on observer
coverage. The SARs can be accessed
through the NMFS Office of Protected
Resource’s web site at: http://
www.nmfs.noaa.gov/pr.sars/.
Additional information can also be
found on the National Observer Program
web site at: http://www.st.nmfs.gov/st4/
nop/.

NMFS acknowledges the lack of
inclusion of observer information in the
explanation for the proposed elevation
of the “CA yellowtail, barracuda, and
white seabass drift gillnet” fishery in
the proposed 2008 LOF. This was an
unintentional oversight. NMFS will
ensure that information on observer
coverage, if available, is included as part
of the justification for proposing
classification changes in future LOFs.
NMFS has corrected this oversight here:
In the draft 2007 Pacific Marine
Mammal Stock Assessments, the level of
observer coverage in the CA small mesh
drift gillnet fishery for white seabass,
yellowtail, and barracuda observer
coverage was listed as 11 percent in

2002 and 2003. During the public
comment of the draft 2007 SARs, errors
were found in the listed levels of
observer coverage in the CA small mesh
drift gillnet for white seabass,
yellowtail, and barracuda. The correct
levels of observer coverage for 2002,
2003, and 2004, are 11.5 percent, 10.4
percent and 17.6 percent, respectively.
There has been no observer coverage in
this fishery since 2004. NMF'S is seeking
funding to observe this fishery in 2008.

Comment 5: One commenter
reiterated previous comments made on
the 2004 and 2007 LOFs for inclusion of
high seas fisheries on the LOF. Multiple
high sea fisheries, in which U.S.-flagged
vessels operate, are known to interact or
are likely to interact with marine
mammals. Section 118 of the MMPA
applies to “commercial fishing
operations by persons using vessels of
the United States.” Therefore, NMFS
failure to include these high seas
fisheries is unlawful. The commenter
notes that NMFS responded in 2004
stating, “NMFS will consider this
comment and whether the LOF applies
to high seas fisheries during the
development of future proposed LOFs
(69 FR 48407, August 10, 2004). The
commenter recognized that the
proposed 2008 LOF provides a longer
explanation of the issue of high seas
fisheries, but NMFS has continued to
fail to analyze these fisheries and
include them on the LOF. Specific
fisheries suggested as additions to the
LOF are the Cobb Seamount fishery,
Pacific pelagic squid jig fishery, South
Pacific tuna purse seine fishery, and
fisheries in the area of the Convention
on the Conservation of Antarctic Marine
Living Resources (CCAMLR) including
the Patagonian toothfish longline fishery
and a trawl fishery for krill.

Response: NMFS is continuing to
consider the inclusion of U.S.-
authorized high seas fisheries in future
LOFs. Also, NMFS is gathering available
information on the fishing effort, gear
used, and marine mammal interaction
levels specific to U.S. vessels operating
in high seas fisheries. NMFS faces
significant challenges in accurately
categorizing high seas fisheries in the
LOF. As discussed under in the
preamble of this rule, fisheries are
categorized in the LOF based on the
level of mortality and serious injury of
marine mammal stocks relevant to the
stock’s PBR level. PBR levels are
calculated based on the stock’s
abundance using data presented in the
SARs, required under section 117 of the
MMPA (16 U.S.C. 1386). Section 117
requires NMFS to prepare SARs for
marine mammal stocks occurring ““in
waters under the jurisdiction of the

United States.” NMFS does not develop
SARs, or therefore calculate PBR levels,
for marine mammal stocks on the high
seas. NMFS will continue to explore
options for categorizing high seas
fisheries in a future LOF in the absence
of marine mammal stock abundance and
PBR level information. Please see
response to Comment 9 in the final 2007
LOF (72 FR 14466, March 28, 2007) and
the preamble of this rule for information
on NMFS current efforts.

NMFS provides high seas fishing
permits under the High Seas Fishing
Compliance Act (HSFCA). NMFS issues
permits only for high seas fisheries
analyzed in accordance with the NEPA
and the ESA. There are currently 7 U.S.-
authorized high seas fisheries: Atlantic
Highly Migratory Species Fisheries (50
CFR 635), Pacific Highly Migratory
Species Fisheries (50 CFR 660, subpart
K), Western Pacific Pelagic Fisheries (50
CFR 665, subpart C), South Pacific
Albacore Troll Fishing, Pacific Tuna
Fisheries (50 CFR 300, subpart C), South
Pacific Tuna Fisheries (50 CFR 300,
subpart D), and the Antarctic Marine
Living Resources (50 CFR 300, subpart
G). For more information please see the
NMEFS Office of International Affairs
HSPCA information website: http://
www.nmfs.noaa.gov/ia/services/
highseas.htm.

The commenter suggested the
addition of several specific high sea
fisheries to the LOF, including the Cobb
Seamount fishery, Pacific pelagic squid
jig fishery, South Pacific tuna purse
seine fishery, and fisheries in the
CCAMLR area including the Patagonian
toothfish longline fishery and a trawl
fishery for krill. Currently, NMFS does
not authorize U.S. vessels to participate
in the Cobb Seamount fishery or the
Pacific pelagic squid jig fishery.
Therefore, these fisheries would not be
considered for addition to the LOF.
Also, the South Pacific tuna purse seine
fishery is managed separately under
section 301 of the MMPA (16 U.S.C.
1411); therefore, it would not be added
to the LOF required under section 118
of the MMPA. Regarding the CCAMLR
fisheries, in the past there has been a
single U.S. vessel participating in the
trawl fishery for krill. However, this
vessel has not fished in the last 2 years.
Also, in the past there have been 2 U.S.
vessels (under 1 owner) participating in
the Patagonian toothfish longline
fishery. NMFS has not received any
permit applications for U.S. vessels to
participate in either of the CCAMLR
fisheries in the coming year.

Comment 6: One commenter stated
that all Category I and II fisheries not
already subject to take reduction teams
should promptly have such teams
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convened for them. The Category I HI
longline fishery should be the highest
priority as takes continue to exceed PBR
for false killer whales.

Response: At this time, NMFS’
resources for TRTs are fully utilized and
new TRTs will be initiated when
additional resources become available.
When additional TRTs are convened,
they will follow priorities set out in
section 118(f)(3) of the MMPA (16
U.S.C. 1387). When there is insufficient
funding available to develop and
implement a TRT for all stocks that
interact with Category I and II fisheries,
the highest priority for developing and
implementing new TRTs will be given
to species or stocks whose level of
incidental mortality and serious injury
exceeds PBR, those with a small
population size, and those which are
declining most rapidly.

Comments on Fishery Classification
Methodology

Comment 7: One commenter
reiterated previous recommendations
that NMFS revise the dividing PBR

thresholds for Category I and II fisheries.

The current range for a Category II
fishery is an interaction rate between 1
percent and 50 percent of a stock’s PBR,
which is too broad and unnecessarily
lumps fisheries with rare interactions
alongside fisheries with numerous
interactions. NMFS uses catch as a
proxy for fishing effort, unreasonably
large expansion factors, and double
counting of interactions, resulting in
one rare event in a fishery being
expanded into an unrealistic
overestimation of takes. Given the
precautionary methodology in the PBR
formula, the minimum threshold for
Category II should be increased from 1
percent to 10 percent of PBR.
Interactions under 10 percent of PBR
should be a Category III. In doing so,
rare events (i.e., 1 take in 5 years) would
result in a Category III instead of a
Category II classification.

Response: NMFS implemented the
classification criteria in the final
regulations to implement the 1994
amendments to the MMPA (60 FR
45086, August 30, 1995) after ample
consideration of comments and
suggestions from the public. NMFS
refers the reader to the response to
comments 5 through 9 in that rule for
a detailed explanation of the reasoning
for setting the dividing thresholds
between Category II and III as 1 percent
of PBR. NMFS also finalized an
Environmental Assessment (EA) in
August, 1995, to analyze the impacts of
the regulations implementing the 1994
amendments on the environment and
the public. NMFS also finalized a

revised EA in December 2005 on the
process of classifying U.S. commercial
fisheries. A full copy of the updated
2005 EA can be found at http://
www.nmfs.noaa.gov/pr/pdfs/
interactions/lof _ea.pdf.

The fishery classification criteria
consider the rate of incidental serious
injury and mortality of marine mammals
in commercial fisheries on a stock-
specific basis. Therefore, the rate of
interaction of a fishery with a marine
mammal stock with a low PBR can be
significant even if it appears to be a
minimal problem based on the size of
the fishery or frequency of the
interactions. The chosen approach
allows NMFS to focus management
actions where fishery interactions have
a significant negative effect on the
population.

In addition to the 1—percent
threshold, the definitions of Category II
and III fisheries include qualitative
criteria that allow the Assistant
Administrator for Fisheries to place a
fishery into Category II or I in the
absence of reliable information. This
qualitative criteria will allow the
Assistant Administrator to take into
consideration cases where the PBR level
for a particular stock is very low and/
or where the level of incidental
interaction with commercial fisheries is
low and not likely to delay the
population’s attainment of its Optimum
Sustainable Population. See the general
description of the two-tiered scheme
and qualitative criteria that may be used
to classify a fishery in the preamble in
this rule under Fishery Classification
Criteria.

Comment 8: One commenter
questioned NMFS’ inconsistent use of
time periods in the LOF, instead of
always including interaction data from
the most recent 5—year period (e.g.
2002—-2006 for the 2006 SAR). For some
fisheries, including those with high
levels of observer coverage, the time
period used to calculate annual take
rates to categorize fisheries is 2000—
2004. For other fisheries the time period
is 2001-2005. Given that the most
recent final SAR is 2006, why isn’t the
time period used to calculate annual
interaction rates and classify fisheries
for all fisheries 2002—2006? Or
consistent for those fisheries with
observer coverage every year?

Response: Fishery classifications on
the LOF are based on interaction data
published in the most recent SARs,
when available. SARs are revised on a
rotating schedule, so not all SARs will
include data from the same period of
time. Section 117 of the MMPA requires
NMFS to review SARs for strategic
stocks and for stocks for which

significant new information is available
at least annually, and at least once every
3 years for all other stocks, and make
changes if necessary. Therefore, while
the SARs for strategic stocks are
reviewed annually and updated if new
information is available, SARs for non-
strategic stocks may be updated only
once every 3 years.

Also, it takes approximately a full
year to develop new, final SARs. The
annual interaction rates presented in the
SARs are based on the most current
observer data available. The draft SARs
for 2006 were prepared in the fall of
2005; at which time, observer data for
2004 were the most current data
available. Observer data for 2005
became available in 2006 and were
incorporated into the draft SARs for
2007, which was published in June,
2007.

Comment 9: One commenter
questioned NMFS’ continued use of a
recovery factor of 0.1 in the PBR
formula for most whale stocks instead of
updating the recovery factor based on
new information. The commenter cited
various sections of the GAMMS
Workshop Report (Wade and Angliss,
1996) discussing recovery factors,
including text stating that recovery
factors can be adjusted to accommodate
additional information, when mortality
estimates are known to be relatively
unbiased based on high observer
coverage, and to allow for management
discretion as consistent with the goals of
the ESA and MMPA. The commenter
cites 3 examples in the report of
recovery factors for ESA listed stocks
being altered.

Response: This comment is not
specifically relevant to the LOF. While
fisheries on the LOF are categorized
based on the incidental mortality and
serious injury relevant to a marine
mammal stock’s PBR, the calculation of
PBR levels are completed and peer-
reviewed during the annual SARs
process. NMFS urges the commenter to
present these comments during the
public comment period for the draft
2008 SARs, as the comment period for
the draft 2007 SARs has closed.

Comment 10: One commenter stated
that a take in which the marine mammal
stock cannot be determined should not
be counted as a take for 2 separate
stocks, but should be apportioned across
the 2 stocks in question using a
weighted probability.

Response: See response to Comments
13 and 14 in the final 2005 LOF (71 FR
247, January 4, 2006) and Comment 10
in the final 2003 LOF (68 FR 41725, July
15, 2003) for detailed responses to the
same comment. Where there is
considerable uncertainty regarding to
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which stock a serious injury or mortality
should be assigned, NMFS exercises a
conservative approach of assigning the
serious injury or mortality to both
stocks. Clearly, if information were
available regarding the location of take,
genetics of the taken animal, or other
conclusive information linking the
serious injury or mortality to a specific
stock, NMFS would use it to assign the
take to a specific stock. Also, NMFS
continues to conduct research and
review data to determine to which stock
an incidental mortality or serious injury
can be assigned. For example, in this
final rule NMFS is removing the Gulf of
Alaska, Aleutian Islands, and Bering Sea
transient stock of killer whales from the
list of species incidentally injured or
killed in two AK fisheries based on
genetic analyses of tissue samples
collected by observers over the past few
years, which revealed that the
interaction occurred with the resident
stock of killer whales (see below under
Summary of Changes to the LOF for
2008).

Comment 11: One commenter stated
that if NMFS persists in using observed
catch as a proxy of effort and expands
observed takes, then takes that occur
outside of the observed sample should
not be counted. The apparent point of
expansion is to make an estimate for the
“unobserved” takes; therefore, counting
takes in the unobserved sample is
double counting.

Response: See response to Comments
19 and 20 in the final 2005 LOF (71 FR
247, January 4, 2006) for a very detailed
response to the same comment. Also see
response to and Comment 47 in the
Notice of Availability for the 2005 SARs
(71 FR 26430, May 4, 2006). The
analysis of bycatch is stratified into
many different strata, and estimates of
bycatch are calculated for each
individual stratum using data from
monitored hauls. If an observer reported
an injury or mortality incidental to a
non-monitored haul, and there were no
injuries or mortalities from monitored
hauls in that strata, the report in the
non-monitored haul is used as the
estimate of serious injury and mortality
for that stratum. Data from non-
monitored hauls are not extrapolated
using the ratio estimation approach but
are simply added to an extrapolation
using observer data from monitored
hauls.

Comments on Fisheries in the Pacific
Ocean

Comment 12: Two commenters
questions the SAR for false killer whales
in HI. One commenter stated that the
proposed 2008 LOF perpetuates serious
errors and uncertainties found in NMFS’

SAR for false killer whales, errors which
persist in the draft 2007 SAR. NMFS’
SAR conflates false killer whale stocks,
underestimates false killer whale
abundance, and overestimates the
seriousness of the deep-set longline
fishery’s (within the Category I HI
longline fishery) interactions with false
killer whales.

The second commenter stated that
there is no scientifically recognized HI
stock of false killer whales that the
proposed LOF lists as incidentally
killed or injured in the Category I HI
longline fishery. There are large
uncertainties in the available science for
a “HI” stock, including the fact that
NMFS’ population assessment is based
on a single sighting. Available
information indicates that the HI-based
tuna longline fishery interacts with a
larger Eastern North Pacific stock of
false killer whales. This information
needs to be presented and objectively
discussed by NMFS and outside peers.

Response: This comment pertains to
the SAR for false killer whales, HI stock,
and has been recently addressed in the
response to comments 46—67 in the
Notice of Availability of the final 2006
SARs (72 FR 12774, March 19, 2007).
NMFS stands by the analysis of the false
killer whale stocks and recognizes that
it is the best information currently
available. NMFS will continue to work
to reduce any uncertainties that may be
associated with this stock assessment.
Comment 13: Two commenters
recommended that NMFS distinguish
between the shallow-set and the deep-
set fisheries in the Category I HI
longline fishery. The HI longline fishery
should be split into 2 fisheries based on
the fact that the shallow-set and deep-
set fisheries have different target
species, operating patterns, management
regimes, and interaction rates. Splitting
the HI longline fishery into two fisheries
would result in a Category I deep-set
fishery and a Category III shallow-set
fishery. The shallow-set fishery began
commercial fishing in late 2004 and is
distinct from the deep-set fishery in that
it targets swordfish while the deep-set
fishery targets tuna; uses different gear
(including the number of hooks,
gangions and float intervals); uses
different bait; and fishes in different
areas of the Pacific Ocean (generally
does not operate within the HI EEZ) at
different times of day. The shallow-set
fishery, which has 100 percent observer
coverage, has significantly different
interaction and mortality rates involving
protected species. An interaction with a
false killer whale has never been
observed in the shallow-set fishery.
Also, the shallow-set and deep-set
fisheries are managed differently by the

Western Pacific Regional Fishery
Management Council and NMFS and
have entirely different regulatory
requirements.

Response: The commenters requested
that the HI longline fisheries be split
and subsequently listed in the LOF as
two separately managed commercial
fisheries: (1) the deep-set (tuna target)
fishery; and (2) the shallow-set
(swordfish target) fishery. This is the
first request to split the fishery in this
manner that NMFS has received to date.

NMFS believes the request to split the
HI longline fishery into two fisheries
(the deep-set fishery and the shallow-set
fishery) for purposes of the LOF has
merit, and is therefore taking the
commenters’ request under
consideration. Indeed, NMFS has split
other fisheries in prior year’s LOFs
based upon factors such as different
target species, operating patterns,
regulations, marine mammal interaction
rates, etc. However, if NMFS were to
split the HI longline fishery into a deep-
set and shallow-set fishery in the LOF,
and then potentially re-categorize the
shallow-set fishery as a Category III
fishery, these changes would necessarily
be presented in the 2009 Proposed LOF,
and not in the 2008 Final LOF, as
making such considerable changes
between a ‘“Proposed” and “Final” draft
of the LOF would negate the important
public comment and response period
required for agency rulemaking.

Additionally, if NMFS were to make
the changes articulated above, NMFS
would need to consider whether the
current system under which the HI
longline fishery is permitted would also
need to be changed. The HI longline
fishery is managed, in part, under the
Fishery Management Plan (FMP) for
Pelagic Fisheries of the Western Pacific
Region (Pelagics FMP), as amended. The
Pelagics FMP and its amendments are
developed by the Western Pacific
Fishery Management Council under the
authority of the MSA, 16 U.S.C. 1801 et
seq. NMFS also promulgates regulations
under the MSA to administer
enforceable elements of the Pelagics
FMP.

Currently, participants in the HI
longline fishery are required to obtain a
single HI Longline Limited Entry Permit
whether they intend to engage in deep-
set longline fishing, shallow-set longline
fishing, or both. Integrated with the
single Limited Entry Permit requirement
is the MMAP Certificate. Any vessel
engaging in a Category I or II fishery
must obtain a MMAP certificate from
NMFS in order to lawfully incidentally
take a marine mammal in a commercial
fishery. Unless the current fishery
permitting system under the FMP is
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likewise amended, the single Limited
Entry Permit would still require a
MMAP certificate even if the longline
fishery was subsequently split into
Category I deep-set and Category I1I
shallow-set fisheries. NMFS will be
soliciting comments on these and other
issues in the 2009 Proposed LOF.
Comment 14: One commenter
reiterated a comment from the 2007 LOF
recommending NMFS elevate the
Category III “CA lobster, prawn, shrimp,
rock crab, fish pot” and the “WA/OR/
CA crab pot” fisheries to Category II
based on interactions with humpback
and gray whales. At least 14 large
whales were documented entangled in
this gear type from 2000-2005.
Response: As described in responses
to comment 18 in the final 2007 LOF (72
FR 38393, March 28, 2007), NMFS is
aware of interactions between
humpback and gray whales and pot and
trap gear and is taking steps to address
this issue. The NMFS Northwest
Regional Office reviewed interactions
between humpback and gray whales and
all crab trap/pot gear in the waters off
WA and OR and found that there have
been no observed takes of humpback
whales and that the level of take of gray
whale was well below 10 percent of the
stock’s PBR. Therefore, the available
information did not support elevating
the WA and OR crab fisheries to
Category I or II on the 2007 LOF. The
NMFS Southwest Regional Office
recently completed a draft
characterization of the CA pot and trap
fisheries as a first step in helping to
determine which fisheries are most
likely to be interacting with large
whales and whether recategorization of
the “CA lobster, prawn, shrimp, rock
crab, fish pot” fishery or the CA
component of the “WA/OR/CA crab
pot” fishery is appropriate. Before
NMEFS can recategorize these fisheries, a
better understanding of the fisheries is
necessary, since reports of interactions
between large whales and pot and trap
gear come primarily from stranding
reports (including sighting of free-
swimming whales). These reports may
not provide reliable identification of the
fishing gear types associated with an
interaction because it is difficult to
distinguish between various pot and
trap gears from surface observations of
line and floats. Currently, NMFS is
working with the State of CA to develop
the characterization of the state and
Federal fisheries that utilize these gear
types in the waters off of CA.
Furthermore, NMFS is reviewing
observed marine mammal
entanglements from stranding reports to
assess the extent of injuries (i.e.,
whether or not the injuries were serious

injuries) and whether specific fisheries
can be identified from the available
data.

NMFS is also considering whether to
change descriptions for the CA pot and
trap fishery in the LOF. Currently, the
CA lobster, prawn, shrimp, rock crab
and fish pot fisheries are listed as one
fishery on the LOF. NMFS is reviewing
of the CA pot and trap fisheries to
determine whether these fisheries
should be listed separately on future
LOFs to more accurately reflect spatial
and temporal differences in the various
fisheries, the regulatory authority for the
fisheries, and the likelihood of
interactions with marine mammals.

Comment 15: One commenter
commended NMFS for its support of
efforts to address concerns regarding
trap and pot fisheries, such as support
for research efforts and outreach efforts
to encourage voluntary reductions in the
amount of potentially entangling gear.
The commenter encouraged NMFS to
continue its work with Regional Fishery
Management Councils to improve
monitoring and mitigation of serious
injury and mortality.

Response: NMFS acknowledges this
comment. See the response to comment
14 above for more information related to
these fisheries.

Comment 16: One commenter noted
that the number of vessels listed in
Table 1 of the proposed 2008 LOF for
the Category III “WA/OR/CA groundfish
trawl” fishery is incorrect. Table 1
indicates an estimated 585 vessels
participating; however, the Pacific
Fishery Management Council’s
Groundfish Management Team
estimates that 160-180 vessels will
participate in 2007. The estimated range
is based on recent participants, which
varies depending on the choice of some
skippers to participate in trawl fisheries
on the West Coast or in AK.

Response: NMFS acknowledges this
comment and will make the suggested
change to the number of participants in
the “WA/OR/CA groundfish trawl”
fishery to 160-180.

Comment 17: Two commenters
supported the elevation of the “CA
yellowtail, barracuda, and white seabass
drift gillnet” fishery to Category I
because the estimated annual serious
injury and mortality of long-beaked
common dolphins incidental to the
fishery exceeds 50 percent of the stock’s
PBR. One commenter stated that a take
reduction team must now be convened
because this fishery interacts with
strategic marine mammal stocks.

Response: Since the publication of the
proposed 2008 LOF, new information
has become available on the level of
serious injury and mortality of the CA

stock of long-beaked common dolphin
in the “CA yellowtail, barracuda, and
white seabass drift gillnet” fishery
which indicates that elevating this
fishery to Category I is not appropriate
at this time. The proposed 2008 LOF
states that, based on observer
documented interactions in 2003 and
2004, reported in the draft 2007 SAR for
long-beaked common dolphin, the
estimated annual serious injury and
mortality of the CA stock of long-beaked
common dolphins in the “CA
yellowtail, barracuda, and white seabass
drift gillnet” fishery is approximately 82
percent of the stock’s PBR. However,
during the public comment on the draft
2007 SARs, errors were found in the
reported levels of observer coverage in
this fishery. The correct levels of
observer coverage for 2002, 2003, and
2004, are 11.5 percent, 10.4 percent, and
17.6 percent, respectively. Based upon
these observer coverage levels, NMFS
recalculated the mean annual serious
injury or mortality of the CA stock of
long-beaked common dolphin. The
revised mean annual serious injury or
mortality in this fishery is 4.7 (0.98) (CV
in parenthesis), which is 43 percent of
the stock’s PBR of 11. Based upon these
revisions to the draft 2007 SAR, the “CA
yellowtail, barracuda, and white seabass
drift gillnet” fishery will remain a
Category II fishery, and will not be
elevated to a Category I fishery as
proposed in the proposed 2008 LOF.
The strategic stock classification of the
CA stock of long-beaked common
dolphins remains supported by the
updated information in the SAR. Please
also see the response to Comment 4 in
this rule for additional information.

In April 2007, the Pacific Offshore
Cetacean Take Reduction Team
(POCTRT) considered CA State gillnet
fisheries at their team meeting,
including the “CA yellowtail,
barracuda, and white seabass drift
gillnet” fishery, and the possible
impacts on marine mammals. The
POCTRT made a number of
recommendations to NMFS related to
these fisheries, including expanding
observer coverage, encouraging research
and information sharing on methods to
reduce marine mammal bycatch, and
adding representatives from these
fisheries and an additional CDFG
advisor to the POCTRT to address
marine mammal bycatch in state gillnet
fisheries. NMFS and the POCTRT are
considering expanding the scope of the
POCTRT to include CA gillnet fisheries,
including the “CA yellowtail,
barracuda, and white seabass drift
gillnet” fishery. Please see response to
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comment 6 in this rule for more
information on Take Reduction Teams.

Comment 18: One commenter
recommended NMFS remove short-
finned pilot whales from the list of
species incidentally killed or injured in
the Category II “CA squid purse seine”
fishery for two reasons. First, the
information presented in the draft 2007
SAR for the CA squid purse seine
fishery does not reflect the best
available science. The SAR states that
the fishery is “not currently monitored,
and has expanded markedly since
1992.” However, NMFS Southwest
Region observer data from the CA
Coastal Pelagic Purse Seine Observer
Program indicates that 95 pilot whale
interaction-free trips were observed
from July 2004 to March 2007. Second,
the draft 2007 SAR assigns each of the
14 incidents of “undetermined”
strandings of short-finned pilot whales
as “‘probably” the result of interactions
with the “CA squid purse seine”
fishery. However, the SAR does not
provide clear evidence for this
determination. Since NMFS does not
typically assign fishery-specific
mortality from fishery interaction
stranding events in the absence of clear
evidence (for example, several East
Coast species covered under TRPs
including harbor porpoise, bottlenose
dolphins, and large whales), then it
should not be done in this case.

Response: NMFS acknowledges the
error in the draft 2007 SAR regarding
the monitoring of the “CA squid purse
seine” fishery and it will be corrected in
the final 2007 SAR. NMFS has reviewed
the report with records of the stranded
short-finned pilot whales from 1975
through 1990 and has concluded that
the strandings were most likely caused
by interactions with the purse seine
fishery for squid. This is based upon the
location and time of the strandings and
the operation of the squid fishery in the
same area and time and other details
from the stranding. NMFS notes that
there have been no observed takes of
short-finned pilot whales in this fishery
since the observer program began in
2004. However, observer coverage in
this fishery is quite low at less than 2
percent annually. The recommendation
to remove short-finned pilot whales
from the list of marine mammals
incidentally killed in the squid purse
seine fishery will be further reviewed by
NMFS when more observer information
becomes available. NMFS will continue
to monitor this fishery and consider the
recommendation to remove short-finned
pilot whales, CA/OR/WA stock, from
the list of species incidentally killed or
injured in the “CA squid purse seine”
fishery for the 2009 LOF.

Comment 19: One commenter
requested a review of the Category II
“CA squid purse seine” fishery
interaction with a species listed as
“common dolphin, unknown” and
removal of this species from the list of
species incidentally killed or injured in
this fishery if supported by the data.
The CA Coastal Pelagic Purse Seine
Observer Program data contains an
observed ““1 dead unidentified common
dolphin” off Santa Barbara on January 3,
2005. The observer data also indicated
that a group of seven unidentified
common dolphins were sighted near the
vessel during this particular haul. The
commenter requests that NMFS re-
examine this interaction and determine
whether the animals’ location, group
size, and time of capture might better
match the survey distribution and group
observations for short-beaked common
dolphins than for long-beaked common
dolphins. Given the recent increased
abundance reported for short-beaked
common dolphins and virtual
disappearance of long-beaked common
dolphins in CA waters, the commenter
believes the animal interaction was
likely with a short-beaked common
dolphin.

Response: There is insufficient
information available to identify the
species of common dolphin observed
taken in the “CA squid purse seine”
fishery. Both species, long-beaked
common dolphins and short-beaked
common dolphins, utilize much of the
same habitat and overlap in areas with
this fishery. Therefore, it is possible that
either species could have been taken.

Comment 20: One commenter
recommended that the “strategic”
designation for the long-beaked
common dolphin be viewed with
extreme caution in the 2008 LOF. The
draft 2007 SAR and proposed 2008 LOF
do not adequately reflect the stock’s
high interannual variability. Despite a
slight increase in human interactions
from 11 to 17 animals, the observed
population plummeted causing the PBR
to drop from 242 animals to 11 animals
reported in the draft 2007 SAR. Clearly
the reason for the strategic listing is not
fishery interactions but likely
environmental in nature, and the LOF
should clearly reflect this.

Response: It is the purpose of the LOF
to categorize fisheries based on their
level of mortality and serious injury of
a marine mammal stock relative to the
stock’s PBR level. It is not the purpose
or intent of the LOF to determine a
stock’s PBR or status as strategic. The
factors leading to a stock’s designation
as “‘strategic’ are irrelevant for the
purposes of categorization fisheries on
the LOF. NMFS urges the commenter to

present these comments during the
public comment period for the draft
2008 SARs, as the comment period for
the 2007 SARs has closed.

One error was found in the draft 2007
SAR during public review related to
long-beaked common dolphins and
takes in the CA small mesh drift gillnet
fishery for white seabass, yellowtail,
and barracuda; the fishery was observed
at 11.5 percent, 10.4 percent and 17.6
percent respectively in 2002, 2003, and
2004, and one serious injury or
mortality was observed in 2003 and one
in 2004, with none observed in 2002.
The draft SAR does not list the 2004
observer coverage and assigned the
observed takes of long-beaked common
dolphins to the years 2002 and 2003.
This error will be corrected in the final
2007 SARs and will lower the mean
annual takes estimate for this stock to
from 17 to 12.5, but this adjustment
does not change the strategic
designation of this stock.

Comment 21: One commenter stated
that the Category II Bering Sea Aleutian
Islands (BSAI) Pacific cod longline
fishery has a high level of observer
coverage and effort is known, yet catch
is used as a proxy for estimating effort.
A proxy is not needed in cases where
observer coverage is high and effort is
known. Also, the Science and Statistical
Committee (SSC) of the North Pacific
Fishery Management Council stated in
minutes from its February 2005 meeting
that NMFS should ““ explore the use of
direct measures of fishing effort (instead
of using catch as a proxy for effort) in
future analyses at least when and where
possible.”

Response: The response to Comment
15 in the final LOF for 2005 states that
catch is the only data that can be used
to measure effort for all vessels, seasons,
and areas, to measure relative levels of
effort (71 FR 247, 4 January 2006).
NMEFS took note of the recommendation
made by the North Pacific Fishery
Management Council’s SSC to consider
other measures of fishing effort, and
discussed this with the analyst. At this
time, catch remains the best method of
quantifying observed and total fishing
effort. Should another measure of effort
become available that can be used for all
vessels, seasons, and areas, NMFS will
consider modifying the analytical
approach.

Comment 22: One commenter noted
that, according to a study by Perez in
2004, 68 percent of longline hauls from
1998-2003 were sampled by observers.
Also, NMFS stated in 2000 (in a Pacific
cod paper) that 94 percent of the BSAI
Pacific cod longline harvest came from
observed vessels.
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Response: The response to Comment
25 in the final LOF for 2005 (71 FR 247,
4 January 2006) describes why there is
a difference between the percent of
hauls observed (or the percent of hooks
observed, or the percent of sets
observed) and the percent of boats
observed. Also, NMFS notes that the
commenter did not provide citations for
the literature referenced in the
comment.

Comment 23: One commenter asked
NMFS to explain certain observer
percentages and associated expansions
of takes in the 2006 SARs associated
with the Category II BSAI Pacific cod
longline fishery. The 2006 SAR for
ribbon seal lists one take in 2001
(although the most recent 5—year period
of 2002—-2006 should make this
interaction drop out), which is
expanded to 3.0 takes with observer
coverage of 29.5 percent; for Steller sea
lion (Western stock) lists one take in
2002, expanded to 3.7 takes with
observer coverage of 29.6 percent; and
for killer whale (Eastern North Pacific
Alaska resident) lists one take in 2003,
expanded to 4.2 takes with observer
coverage of 29.9 percent. Why does one
take, at the same stated level of observer
coverage (29 percent) expand to a range
of 3 to 4.2 takes depending on the stock?

Response: To provide as precise an
estimate of marine mammal bycatch as
possible, fishery effort and observed
marine mammal serious injury/
mortality levels are stratified by fishery,
geographic area and by 2—week period.
The percent observer coverage reflected
in the SARs is an average percent
observer coverage, not the percent for
each strata. Thus, users of the SARs
cannot use the reported percent
observer coverage in the SARs to
directly calculate an estimated marine
mammal serious injury/mortality from
the observed serious injury/mortality
level.

Comment 24: One commenter
questioned why the observer coverage
in these SARs listed as 29 percent when
94 percent of the BSAI pacific cod
longline catch comes from observed
vessels (NMFS 2000 Pacific cod paper)
and 68 percent of the catch comes from
observed sets (Perez 2004)?

Response: Please see response to
comment 22. Also, NMFS notes that the
commenter did not provide citations for
the literature referenced in the
comment.

Comment 25: One commenter stated
that the formula used to estimate PBR
for the strategic Central North Pacific
stock of humpback whales uses a
population estimate from 1993, which
causes several fisheries that interact
with this stock to be classified as

Category II. However, all studies
indicate that this stock is steadily
increasing. A 2001 study calculates an
annual growth rate increase of 7 percent
(now used as r max) and a 2004 study
calculates an annual growth rate
increase of 10 percent. A 2002 study of
the Southeast humpback stock reports
that estimates are substantially higher
and that the abundance has increased in
recent years. The commenter cites the
GAMMS workshop report (Wade and
Angliss, 1996) which states, *“ The SARs
should be revised whenever new
information becomes available on
abundance, mortality, r max, or stock
structure “ Why then is the 1993
estimate still used if growth population
has been 7 percent—10 percent
annually?

Response: This is a comment that
related to the Stock Assessment Reports,
not the proposed List of Fisheries for
2008. In short, a change in the
abundance estimate will be made when
the results of a recent basin-wide study
of North Pacific humpback whales is
available in 2009 or 2010.

Comment 26: One commenter
questioned the use of 16—year old data
to categorize the Prince William Sound
salmon drift gillnet fishery as Category
II. The categorization is partly due to
estimated takes of Stellar sea lions
(Western stock) observed in 1990-1991,
when 0 and 2 takes of Stellar sea lions
were observed in 1990-1991,
respectively. With 4-5 percent observer
coverage the take expanded to 29, or
14.5 takes per year, comprising 50
percent of all fishing mortality of Stellar
sea lions (Western stock).

Response: NMFS agrees that marine
mammal interaction data used to
classify commercial fisheries should be
as current as is practicable to ensure
that the estimated levels of serious
injury and mortality reflect current
fishing practices and conditions. In
some cases, information on marine
mammal serious injury and mortality is
quite dated. Currently there are eleven
Category II state-managed fisheries in
Alaska on the LOF. Since 1990, seven
Category II fisheries have been observed.
Of those, two have been reclassified
from Category II to Category III because
the observer program documented very
low levels of marine mammal serious
injuries and mortalities that occurred
incidental to these fisheries. Six state-
managed Category II fisheries have
never been observed. With currently
available funds, only one fishery can be
observed at a time due to the high cost
of the observer programs. There have
also been interim years with no Alaska
state-managed fishery observed. Ideally,
NMFS would observe each of these

fisheries every five years to ensure data
quality and timeliness. However,
without the availability of newer
information, NMFS must rely on the
best available information.

Comment 27: One commenter noted
that the fishery description for the
Category II AK Metlakatla/Annette
Island salmon drift gillnet fishery is
incorrect. The proposed 2008 LOF states
that this fishery is managed by the
ADFG with a tribal portion separate
from the Category II “AK Southeast
salmon drift gillnet”” fishery only for
regulation purposes. The commenter
states that this fishery is an exclusively
tribal fishery managed exclusively by
the tribe. There is no relation or
connection with any state fishery or
management by any other state or
Federal agency.

Response: NMFS agrees and the
change has been made to the final 2008
LOF.

Comments on Fisheries in the Atlantic
Ocean, Gulf of Mexico, and Caribbean

Comment 28: One commenter stated
that all of the butterfish and Illex and
Loligo squid fisheries on the East coast
are bottom trawl fisheries, yet the
proposed 2008 LOF defines them as
Mid-Atlantic mid-water trawl fisheries.
The mackerel fishery consists primarily
of mid-water trawlers, but also includes
bottom trawls. This information can be
found in the most recent stock
assessments for each fish and squid
species at: http://www.nefsc.noaa.gov/
nefsc/publications/series/crdlist.htm. In
addition, butterfish were deemed
overfished in 2005 and there is no
longer a directed fishery. Trip limits and
a very low bycatch quota will be in
place for 2008.

Response: NMFS agrees that based on
how some trawl gear is fished in the
Illex and Loligo squid fisheries, the
current “Mid-Atlantic mid-water trawl”
designation for the Illex and Loligo
squid fisheries may not be an
appropriate description of the fishing
gear used for these specific Mid-Atlantic
fisheries. However, in the past NMFS
has also received information that
suggests that the Illex and Loligo squid
fisheries utilize their trawl gear in a
more traditional mid-water trawl fishing
operation. Therefore, NMFS believes
that it would be inappropriate to re-
classify this fishery in this 2008 final
LOF. NMFS will consult with the
Atlantic Trawl Gear Take Reduction
Team and the Northeast Fisheries
Science Center to determine a more
appropriate characterization. NMFS will
then propose any necessary changes in
the 2009 proposed LOF, allowing
adequate time for public comment. The
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inclusion of the butterfish fishery
within the “Mid-Atlantic mid-water
trawl” fishery will also be addressed
and examined at that time.

Comment 29: One commenter
reiterated their comment from the 2007
LOF raising concern over NMFS’ failure
to adequately classify certain Gulf of
Mexico fisheries as Category I or I
based on known or estimated mortality
and serious injury of marine mammals
in those fisheries. The commenter
specifically recommended NMFS
elevate the Gulf of Mexico blue crab
trap/pot fishery to at least a Category II
and perhaps a Category I, and the Gulf
of Mexico menhaden purse seine fishery
to a Category I, based on known or
likely impacts to bottlenose dolphin
stocks.

Response: NMFS does not believe
elevation of the “Gulf of Mexico blue
crab trap/pot” fishery or “Gulf of
Mexico menhaden purse seine” fishery
is warranted at this time. There is no
observer program for either of these
fisheries; therefore, NMFS relies on
stranding data and fishermen self-
reports to document fishery interactions
with marine mammals. Available data
from both of these sources do not justify
a reclassification of either fishery at this
time. However, NMFS will continue
monitoring fishermen self-reports and
stranding data, as well as enhance
stranding response in the Gulf of
Mexico, which has been low,
particularly following Hurricanes
Katrina and Rita. Observer coverage for
both these fisheries also remains a
priority when resources become
available.

Available data indicate interactions
with marine mammals occurred in both
fisheries between 2002—2006. In the
Gulf of Mexico blue crab trap/pot
fishery, stranding data indicate there
were two confirmed bottlenose dolphin
interactions with crab pot fishing gear
between 2002-2006, one alive and one
dead. In the same period, four dead
bottlenose dolphins stranded with rope
or rope marks that may have been from
trap/pot gear, but cause of death could
not be determined. NMFS acknowledges
these numbers may underestimate the
number of interactions that are
occurring. However, interpreting the
data is difficult due to limitations of the
stranding network to accurately
document human interactions, and
insufficient information on bottlenose
dolphin abundance and stock structure
in the Gulf of Mexico to calculate PBR
or quantify the impacts of fishery
interactions on bottlenose dolphin
stocks.

The “Gulf of Mexico menhaden purse
seine” fishery was observed by

researchers from Louisiana State
University in 1992, 1994, and 1995. The
observers documented nine bottlenose
dolphin captures, three of which were
mortalities. Using observed and total
fishery effort data, the number of takes
was linearly extrapolated to an estimate
of 68 animals. On the basis of this
information, the fishery was elevated
from Category III to Category 1I on the
1999 LOF (64 FR 9067, February 24,
1999). Since that time, there has been no
observer coverage in this fishery.
Fishermen self-reports through the
MMAP reveal five bottlenose dolphin
mortalities from 2002—-2006, with two
mortalities in 2002, one in 2004, and
two in 2005. One of these animals was
believed to have been dead prior to
capture. However, information gathered
under the MMAP cannot be verified and
it is not possible to extrapolate these
numbers to obtain an estimate of total
takes in this fishery.

The current lack of information on
bottlenose dolphin abundance and stock
structure in the Gulf of Mexico
combined with a low level of stranding
response, particularly following
Hurricanes Katrina and Rita, make it
difficult to assess the population-level
impacts of either of these fisheries. For
example, the percentage of stranded
animals that are necropsied is low (FL,
TX, and AL necropsied over 50 percent
of all stranded marine mammals from
2002-2006, but MS and LA had much
lower necropsy rates, 16 percent and 3
percent, respectively), making
documentation of human interactions
difficult. NMFS is focused on building
capacity in the Gulf and increasing the
level and quality of stranding response.
NMFS held workshops in LA and MS in
September 2007 to raise awareness of
marine mammal management
challenges in the Gulf of Mexico and to
enhance marine mammal stranding
response. NMFS staff met with
representatives from state fishery and
wildlife management agencies, marine
mammal stranding networks, research
institutions, universities, Sea Grant, and
other Federal agencies to identify ways
to better manage protected and
endangered marine mammals in the
Gulf of Mexico. Furthermore, NMFS
intends to provide additional training
workshops in 2008 to enhance the
stranding network’s capacity for
identifying and documenting human
interaction, and instruction on
conducting necropsies. NMFS expects
these efforts to increase the effectiveness
of the stranding networks and better
inform management decisions in the
future.

Comment 30: One commenter
reiterated concerns raised in their letters

on the 2003 through 2007 LOFs
recommending that NMFS expedite its
investigation of bottlenose dolphin
stock structure and reevaluate the
classification of Gulf of Mexico
fisheries. The commenter further
recommended that NMFS expand its
efforts to collect reliable information on
serious injury and mortality of marine
mammals incidental to Gulf of Mexico
fisheries, with priority given to
instituting an observer program for the
menhaden purse seine fishery and
expanding efforts to evaluate bottlenose
dolphin entanglement in the blue crab
trap/pot fishery. NMFS has initiated
efforts to address some of these issues
and has indicated that it intends to
reevaluate these fisheries as new
information becomes available,
particularly information regarding the
stock structure of bottlenose dolphins in
the Gulf of Mexico. Nonetheless, the
commenter remains concerned about
marine mammal interactions with Gulf
of Mexico fisheries, believes that more
active management is needed in this
region, and therefore reiterates its
previous recommendations.

Response: NMFS agrees that
collection of reliable information on
serious injury and mortality of marine
mammals in the Gulf of Mexico is
essential. NMFS is making efforts to
more actively manage marine mammals
and build capacity in this area to: (1)
address significant data gaps regarding
the distribution, abundance, stock
structure, and health of marine
mammals; (2) enhance stranding
response capabilities to better
understand threats to marine mammals
in the Gulf of Mexico ecosystem, and (3)
ensure constituents are informed
regarding NMFS efforts, threats to the
ecosystem, and mitigation strategies to
further reduce impacts to marine
mammals. See the response to Comment
29 regarding efforts to enhance
stranding network coverage and
response in the Gulf of Mexico.

Managing bottlenose dolphin stocks
in the Gulf of Mexico is especially
challenging due to lack of data,
particularly regarding abundance and
stock structure. There is currently no
PBR calculated for coastal stocks or bay,
sound, and estuarine stocks, so NMFS is
unable to assess the population-level
impacts of fishery-related serious
injuries and mortalities. To address this,
NMFS is working towards updating
estimates of bottlenose dolphin
abundance and refining our
understanding of bottlenose dolphin
stock structure in the Gulf of Mexico.
Specifically, in July and August 2007,
NMFS completed a ship-based survey of
the Gulf of Mexico continental shelf
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from 20 m (65.6 ft) depth to 500 m (1640
ft) depth from Cedar Key, FL, to
Brownsville, TX, which included line-
transect abundance surveys and the
collection of over 200 bottlenose
dolphin biopsies for stock structure
analysis. In 2007, NMFS also completed
winter and summer aerial line-transect
abundance surveys of coastal bottlenose
dolphin stocks (shore to 20 m [65.6 ft]
depth) from Key West to the MS River
delta. NMFS has also worked on bay,
sound, and estuarine stocks, conducting
a photo-ID mark-recapture study and
biopsy sampling in Choctawhatchee
Bay, FL in July and August 2007 and
biopsy sampling in Mississippi Sound
in 2005 and 2006. Data collected during
these surveys are currently being
analyzed, and updated information on
population abundance and stock
structure should be available in the
2008 SARs. Once this information is
available and PBR is calculated for each
stock, NMFS will be better able to assess
the impacts of mortality and serious
injury of marine mammals associated
with commercial fisheries in the Gulf.
Observer coverage remains a priority for
Gulf of Mexico fisheries, when
resources become available.

Comment 31: One commenter stated
that the number of vessels listed in the
proposed 2008 LOF for the Category II
Gulf of Mexico menhaden purse seine
fishery is incorrect. Table 2 lists 50
vessels as operating in this fishery;
however, 1999 was the last year that the
number of vessels in the fishery
exceeded 50. Since 2000 there have
been between 40 and 42 vessels
annually participating in the fishery, 2
of which are typically run boats from
the fishing grounds back to the
reduction plants and do not actively
fish.

Response: NMFS thanks the
commenter for this information. The
number of vessels in the Gulf of Mexico
menhaden purse seine fishery has been
updated from 50 to 40—42.

Summary of Changes to the LOF for
2008

The following summarizes changes to
the LOF for 2008 in fishery
classification, fisheries listed in the
LOF, the number of participants in a
particular fishery, and the species and/
or stocks that are incidentally killed or
seriously injured in a particular fishery.
The classifications and definitions of
U.S. commercial fisheries for 2008 are
identical to those provided in the LOF
for 2007 with the following exceptions.

Commercial Fisheries in the Pacific
Ocean

Fishery Classification

The “CA yellowtail, barracuda, and
white seabass drift gillnet (mesh size
>3.5 inches and <14 inches)” fishery is
not elevated to a Category I fishery as
proposed in the proposed 2008 LOF.
The mean annual mortality and serious
injury for the CA stock of long-beaked
common dolphins was recalculated due
to errors in the reporting of observer
coverage for this fishery discovered
during the public comment period for
the draft 2007 SARs. Using the correct
information, the data indicate that the
annual mortality and serious injury of
this stock in this fishery is 43 percent,
not 82 percent, of the stock’s PBR as had
been reported in the proposed 2008
LOF. For this reason, the “CA
yellowtail, barracuda, and white seabass
drift gillnet (mesh size 3.5 inches and
<14 inches)” fishery remains a Category
IT on the final 2008 LOF.

The superscript “2” is removed from
Table 1 following the “CA yellowtail,
barracuda, and white seabass drift
gillnet (mesh size 3.5 inches and <14
inches)” fishery because it is no longer
classified by analogy to other gillnet
fisheries. The current data shows that
the mortality and serious injury of the
CA stock of long-beaked common
dolphin is 43 percent; therefore, it is
driving the classification of this fishery.
A superscript “1” is placed next to this
stock in Table 1 to indicate its role as
a driving stock.

Removal of Fisheries from the LOF

The Category II “OR blue shark
floating longline” fishery is removed
from the LOF.

The Category II “OR swordfish
floating longline” fishery is removed
from the LOF.

Fishery Name and Organizational
Changes and Clarifications

The Category II “CA yellowtail,
barracuda, and white seabass drift
gillnet (mesh size >3.5 inches and <14
inches)” fishery is renamed the “CA
yellowtail, barracuda, and white seabass
drift gillnet (mesh size 3.5 inches and
<14 inches)” fishery.

The Category III “CA set and drift
gillnet fisheries that use a stretched
mesh size of 3.5 in or less” is renamed
the “CA set gillnet fishery (mesh size
<3.5 inches).”

NMFS reviewed the various West
Coast pot and trap fisheries for
information on the takes of humpback
and gray whales in Category III trap/pot
fisheries on the Pacific Coast. NMFS
anticipates that incidental serious injury

and mortality of gray and humpback
whales in OR and WA crab fisheries is
unlikely to increase; therefore, NMFS
did not reclassify the crab pot fisheries
at this time. NMFS will continue to
analyze information from the remaining
pot fisheries along the West Coast for
potential recategorization of certain
West Coast trap/pot fisheries in future
LOFs.

The fishery description for the
Category II “AK Metlakatla/Annette
Island salmon drift gillnet” fishery is
changed to reflect that the fishery is an
exclusively tribal fishery managed
exclusively by the tribe. There is no
management by any state or Federal
agency.

Number of Vessels/Persons

The estimated number of vessels or
persons in the Category II “CA anchovy,
mackerel, and sardine purse seine”
fishery is updated to 63.

The estimated number of vessels or
persons in the Category II “CA squid
purse seine” fishery is updated to 71.

The estimated number of vessels or
persons in the Category III ““HI inshore
gillnet” fishery is updated to 5.

The estimated number of vessels or
persons in the Category III “WA/OR/CA
groundfish trawl” fishery is updated to
160-180.

The estimated number of vessels or
persons in the Category III “CA
abalone” fishery is updated to zero.

The estimated number of vessels or
persons in the Category III “CA set
gillnet (mesh size <3.5 inches)” fishery
(renamed from the “CA set and drift
gillnet fisheries that use a stretched
mesh size of 3.5 in or less” fishery in
this final rule) is updated to 304.

List of Species That are Incidentally
Injured or Killed

The Hawaiian stocks of striped
dolphin and Bryde’s whale are added to
the list of marine mammal species and
stocks incidentally injured or killed in
the Category I ““HI swordfish, tuna,
billfish, mahi mahi, wahoo, oceanic
sharks longline/set line” fishery.

The Gulf of Alaska, Aleutian Islands,
and Bering Sea transient stock of killer
whales is removed from the list of
marine mammal species and stocks
incidentally injured or killed in the
Category II “AK Bering Sea and
Aleutian Islands Pacific cod longline”
fishery and the Category III ““AK Bering
Sea and Aleutian Islands Greenland
turbot longline” fishery.
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Commercial Fisheries in the Atlantic
Ocean, Gulf of Mexico, and Caribbean

Addition of Fisheries to the LOF

The “GA cannonball jellyfish trawl”
fishery is added to the LOF as a
Category III fishery.

Removal of Fisheries from the LOF

The Category III ““U.S. Mid-Atlantic
hand seine” fishery is removed from the
LOF.

Fishery Name and Organizational
Changes and Clarifications

The estimated number of vessels or
persons in the Category II “Gulf of
Mexico menhaden purse seine” fishery
is updated to 40—42.

The list of target fish species
associated with the Category II “Atlantic
mixed species trap/pot” fishery is
expanded to include cunner.

The list of target species associated
with the Category II “Southeast Atlantic
gillnet” fishery is updated by removing
shad.

The description of the Category II
“Southeast Atlantic gillnet” fishery is
corrected by clarifying that the fishery is
also managed under ALWTRP
implementing regulations. Management
under the ALWTRP was inadvertently
left out of the description in the
proposed rule.

The boundaries and excluded
fisheries associated with the Category I
“Mid-Atlantic gillnet” fishery are
updated through the addition of the
following language, “ NC/SC border, but
not including waters where gillnet
fisheries are listed as Category II and
Category III. At this time, these Category
1T and Category III fisheries include: the
Chesapeake Bay inshore gillnet; NC
inshore gillnet; DE River inshore gillnet;
Long Island Sound inshore gillnet; and
RI, southern MA (to Monomy Island),
and NY Bight (Raritan and Lower NY
Bays) inshore gillnet.”

The boundaries and excluded
fisheries associated with the Category II
“Atlantic mixed species trap/pot”
fishery are updated through the addition
of the following language, “The Atlantic
mixed species trap/pot fishery (Category
1) includes all trap/pot operations for
species from the U.S.-Canada border
down through the waters east of the
fishery management demarcation line
between the Atlantic Ocean and the
Gulf of Mexico (50 CFR 600.105), but
does not include the following Category
I, I, and III trap/pot fisheries: Northeast/
Mid-Atlantic American lobster trap/pot;
Atlantic blue crab trap/pot; FL spiny
lobster trap/ pot; Southeastern U.S.
Atlantic, Gulf of Mexico stone crab trap/
pot; U.S. Mid-Atlantic eel trap/pot

fisheries; and the Southeastern U.S.
Atlantic, Gulf of Mexico golden crab
fishery (68 FR 1421, January 10, 2003).”

The definition of the Category II
“Mid-Atlantic flynet” fishery, provided
in the final 2007 LOF (71 FR 70345,
December 4, 2006), is replaced with the
following language: “The flynet fishery
is a multispecies fishery composed of
nearshore and offshore components that
operate along the eastern coast of the
Mid-Atlantic United States. Flynets are
high profile trawls similar to bottom
otter trawls. These nets typically range
from 80-120 ft (24—36.6 m) in headrope
length, with wing mesh sizes of 1664
in (41-163 cm), following a slow 3:1
taper to smaller mesh sizes in the body,
extension, and codend sections of the
net. The nearshore fishery operates from
October to April inside of 30 fathoms
(180 ft—55 m) from NC to NJ. This
nearshore fishery targets Atlantic
croaker, weakfish, butterfish,
harvestfish, bluefish, menhaden ,
striped bass, kingfishes, and other
finfish species. Flynet fishing is no
longer permitted south of Cape Hatteras
in order to protect weakfish stocks. The
offshore component operates from
November to April outside of 30
fathoms (180 ft; 55 m) from the Hudson
Canyon off NY, south to Hatteras
Canyon off NC. These deeper water
fisheries target bluefish, Atlantic
mackerel, Loligo squid, black sea bass,
and scup (72 FR 7382, February 15,
2007). Illex squid are also targeted
offshore (70-200 fathoms [420-1,200 ft;
128-366 m]) during summer months
from May to September.” NMFS
acknowledges that concerns have been
raised over the possible colloquial
nature of this fishery and will continue
working to resolve these concerns.

The descriptions of the Category II
“Northeast anchored float gillnet”,
“Northeast drift gillnet”, “Atlantic blue
crab trap/pot, and “Atlantic mixed
species trap/pot” fisheries are updated
to reflect that each is now also managed
under ALWTRP implementing
regulations under a recent rulemaking
(72 FR 57104, October 5, 2007).

The description of the Category II
“Mid-Atlantic haul/beach seine” fishery
is undergoing change, particularly
pertaining to NC beach gear, due to
pending rulemakings by NCDMF. An
updated description of this fishery will
be provided in a future LOF.

List of Species That are Incidentally
Seriously Injured or Killed

The Northern Gulf of Mexico
continental shelf and Eastern Gulf of
Mexico coastal stocks of bottlenose
dolphins are added to the list of marine
mammal species and stocks incidentally

injured or killed in the Category III
“Southeastern U.S. Atlantic, Gulf of
Mexico, shark bottom longline/hook-
and-line” fishery.

The name of the bottlenose dolphin
stocks incidentally seriously injured or
killed in the Category I ““Atlantic Ocean,
Caribbean, Gulf of Mexico large pelagics
longline” and Category III ““Gulf of
Mexico butterfish trawl” fisheries are
changed from “Bottlenose dolphin,
Northern Gulf of Mexico outer
continental shelf”” to “Bottlenose
dolphin, Northern Gulf of Mexico
oceanic”, and from ‘“‘Bottlenose dolphin,
Northern Gulf of Mexico continental
shelf edge and slope” to “Bottlenose
dolphin, Northern Gulf of Mexico
continental shelf.”

The name the humpback whale stock
incidentally killed/injured in the
Category I “Northeast sink gillnet”,
Category I “Northeast/Mid-Atlantic
American lobster trap/pot”, Category II
“Northeast anchored float gillnet”, and
Category III “Gulf of Maine, U.S. Mid-
Atlantic tuna, shark, swordfish hook-
and-line/harpoon” fisheries is changed
from “Western North Atlantic (WNA)”
to “Gulf of Maine.”

List of Fisheries

The following two tables list U.S.
commercial fisheries according to their
assigned categories under section 118 of
the MMPA. The estimated number of
vessels/participants is expressed in
terms of the number of active
participants in the fishery, when
possible. If this information is not
available, the estimated number of
vessels or persons licensed for a
particular fishery is provided. If no
recent information is available on the
number of participants in a fishery, the
number from the most recent LOF is
used.

The tables also list the marine
mammal species and stocks incidentally
killed or injured in each fishery based
on observer data, logbook data,
stranding reports, and fisher reports.
This list includes all species or stocks
known to experience mortality or injury
in a given fishery, but also includes
species or stocks for which there are
anecdotal records of interaction.
Additionally, species identified by
logbook entries may not be verified.
Bycatch of species or stocks identified is
not necessarily driving a fishery’s
classification in a given Category. NMFS
has designated those stocks driving a
fishery’s classification (i.e., the fishery
is classified based on serious injuries
and mortalities of a marine mammal
stock greater than 50 percent [Category
I], or greater than 1 percent and less
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than 50 percent [Category II], of a stock’s
PBR) by a “1” after the stock’s name.
There are several fisheries classified
in Category II that have no recently
documented interactions with marine
mammals, or interactions that did not
result in a serious injury or mortality.
Justification for classifying these

fisheries as a Category II is by analogy NMEFS has designated those fisheries

to other gear types that are known to originally listed by analogy in Tables 1
cause mortality or serious injury of and 2 by a “2” after the fishery’s name.
marine mammals, as discussed in the Table 1 lists commercial fisheries in
final LOF for 1996 (60 FR 67063, the Pacific Ocean (including Alaska);
December 28, 1995), and according to Table 2 lists commercial fisheries in the
factors listed in the definition of a Atlantic Ocean, Gulf of Mexico, and

“Category II fishery” in 50 CFR 229.2. Caribbean.

TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN

Fishery Description

Estimated # of vessels/per-
sons

Marine mammal species and stocks incidentally killed/
injured

CATEGORY |

GILLNET FISHERIES:

(>3.5 in. mesh)

CA angel shark/halibut and other species set gillnet 58

California sea lion, U.S.

Harbor seal, CA

Harbor porpoise, Central CA'

Long-beaked common dolphin, CA
Northern elephant seal, CA breeding

Sea otter, CA

Short-beaked common dolphin, CA/OR/WA

mesh)

CA/OR thresher shark/swordfish drift gillnet (=14 in. 85

California sea lion, U.S.

Dall’s porpoise, CA/OR/WA

Fin whale, CA/OR/WA

Gray whale, Eastern North Pacific
Humpback whale, Eastern North Pacific
Long-beaked common dolphin, CA
Northern elephant seal, CA breeding
Northern right-whale dolphin, CA/OR/WA
Pacific white-sided dolphin, CA/OR/WA
Risso’s dolphin, CA/OR/WA
Short-beaked common dolphin, CA/OR/WA
Short-finned pilot whale, CA/OR/WA1
Sperm whale, CA/OR/WA

LONGLINE/SET LINE FISHERIES:

anic sharks longline/set line

HI swordfish, tuna, billfish, mahi mahi, wahoo, oce- 140

Blainville’s beaked whale, Hl
Bottlenose dolphin, HI

Bryde’s whale, HlI

False killer whale, HI
Humpback whale, Central North Pacific
Pantropical spotted dolphin, HI
Risso’s dolphin, HI
Short-finned pilot whale, HI
Spinner dolphin, HI

Sperm whale, HI

Striped dolphin, HI

CATEGORY Il

GILLNET FISHERIES:

AK Bristol Bay salmon drift gillnet?

1,903

Beluga whale, Bristol Bay

Gray whale, Eastern North Pacific
Harbor seal, Bering Sea

Northern fur seal, Eastern Pacific

Pacific white-sided dolphin, North Pacific
Spotted seal, AK

Steller sea lion, Western U.S.1

AK Bristol Bay salmon set gillnet2

1,014

Beluga whale, Bristol Bay

Gray whale, Eastern North Pacific
Harbor seal, Bering Sea

Northern fur seal, Eastern Pacific
Spotted seal, AK
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
AK Cook Inlet salmon set gillnet 745 Beluga whale, Cook Inlet
Dall’s porpoise, AK
Harbor porpoise, GOA
Harbor seal, GOA
Humpback whale, Central North Pacific?
Steller sea lion, Western U.S.
AK Cook Inlet salmon drift gillnet 576 Beluga whale, Cook Inlet
Dall’s porpoise, AK
Harbor porpoise, GOA?
Harbor seal, GOA
Steller sea lion, Western U.S.
AK Kodiak salmon set gillnet 188 Harbor porpoise, GOA'
Harbor seal, GOA
Sea otter, Southwest AK
Steller sea lion, Western U.S.
AK Metlakatla/Annette Island salmon drift gillnet2 60 None documented
AK Peninsula/Aleutian Islands salmon drift gillnet2 164 Dall’s porpoise, AK
Harbor porpoise, GOA
Harbor seal, GOA
Northern fur seal, Eastern Pacific
AK Peninsula/Aleutian Islands salmon set gillnet? 116 Harbor porpoise, Bering Sea
Steller sea lion, Western U.S.
AK Prince William Sound salmon drift gillnet 541 Dall’s porpoise, AK
Harbor porpoise, GOA'
Harbor seal, GOA
Northern fur seal, Eastern Pacific
Pacific white-sided dolphin, North Pacific
Sea Otter, South Central AK
Steller sea lion, Western U.S.1
AK Southeast salmon drift gillnet 481 Dall’s porpoise, AK
Harbor porpoise, Southeast AK
Harbor seal, Southeast AK
Humpback whale, Central North Pacific?
Pacific white-sided dolphin, North Pacific
Steller sea lion, Eastern U.S.
AK Yakutat salmon set gillnet? 170 Gray whale, Eastern North Pacific
Harbor seal, Southeast AK
Humpback whale, Central North Pacific (Southeast AK)
CA yellowtail, barracuda, and white seabass drift 24 California sea lion, U.S.
gillnet fishery (mesh size 23.5 in and <14 in) Long-beaked common dolphin, CA?
Short-beaked common dolphin, CA/OR/WA
WA Puget Sound Region salmon drift gillnet (in- 210 Dall’s porpoise, CA/OR/WA
cludes all inland waters south of US-Canada bor- Harbor porpoise, inland WA!
der and eastward of the Bonilla-Tatoosh line-Treaty Harbor seal, WA inland
Indian fishing is excluded)
PURSE SEINE FISHERIES:
AK Southeast salmon purse seine 416 Humpback whale, Central North Pacific’
AK Cook Inlet salmon purse seine 82 Humpback whale, Central North Pacific?
AK Kodiak salmon purse seine 370 Humpback whale, Central North Pacific?
CA anchovy, mackerel, sardine purse seine 63 Bottlenose dolphin, CA/OR/WA offshore?
California sea lion, U.S.
Harbor seal, CA
CA squid purse seine 71 Common dolphin, unknown

Short-finned pilot whale, CA/OR/WA1
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
CA tuna purse seine2 10 None documented
TRAWL FISHERIES:
AK Bering Sea, Aleutian Islands flatfish trawl 26 Bearded seal, AK
Harbor porpoise, Bering Sea
Harbor seal, Bering Sea
Killer whale, AK resident?
Northern fur seal, Eastern North Pacific
Spotted seal, AK
Steller sea lion, Western U.S.1
Walrus, AK
AK Bering Sea, Aleutian Islands pollock trawl 120 Dall’s porpoise, AK
Harbor seal, AK
Humpback whale, Central North Pacific?
Humpback whale, Western North Pacific?
Killer whale, Eastern North Pacific, GOA, Aleutian Is-
lands, and Bering Sea transient?
Minke whale, AK
Ribbon seal, AK
Spotted seal, AK
Steller sea lion, Western U.S.1
LONGLINE/SET LINE FISHERIES:
AK Bering Sea, Aleutian Islands Pacific cod 114 Killer whale, AK resident?
longline Ribbon seal, AK
Steller sea lion, Western U.S.
CA pelagic longline2 6 California sea lion, U.S.
Risso’s dolphin, CA/OR/WA
POT, RING NET, AND TRAP FISHERIES:
AK Bering Sea sablefish pot 6 Humpback whale, Central North Pacific’
Humpback whale, Western North Pacific?
CATEGORY llI
GILLNET FISHERIES:
AK Kuskokwim, Yukon, Norton Sound, Kotzebue 1,922 Harbor porpoise, Bering Sea
salmon gillnet
AK miscellaneous finfish set gillnet 3 Steller sea lion, Western U.S.
AK Prince William Sound salmon set gillnet 30 Harbor seal, GOA
Steller sea lion, Western U.S.
AK roe herring and food/bait herring gillnet 2,034 None documented
CA set gillnet (mesh size <3.5 inches) 304 None documented
HI inshore gillnet 5 Bottlenose dolphin, HI
Spinner dolphin, HI
WA Grays Harbor salmon drift gillnet (excluding 24 Harbor seal, OR/WA coast
treaty Tribal fishing)
WA/OR herring, smelt, shad, sturgeon, bottom fish, 913 None documented
mullet, perch, rockfish gillnet
WA/OR lower Columbia River (includes tributaries) 110 California sea lion, U.S.
drift gillnet Harbor seal, OR/WA coast
WA Willapa Bay drift gillnet 82 Harbor seal, OR/WA coast

Northern elephant seal, CA breeding

PURSE SEINE, BEACH SEINE, ROUND HAUL
AND THROW NET FISHERIES:
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
AK Metlakatla salmon purse seine 10 None documented
AK miscellaneous finfish beach seine 1 None documented
AK miscellaneous finfish purse seine 3 None documented
AK octopus/squid purse seine 2 None documented
AK roe herring and food/bait herring beach seine 8 None documented
AK roe herring and food/bait herring purse seine 624 None documented
AK salmon beach seine 34 None documented
AK salmon purse seine (except Southeast Alaska, 953 Harbor seal, GOA
which is in Category II)
WA/OR sardine purse seine 42 None documented
HI Kona crab loop net 42 None documented
HI opelu/akule net 12 None documented
HI inshore purse seine 23 None documented
HI throw net, cast net 14 None documented
WA (all species) beach seine or drag seine 235 None documented
WA/OR herring, smelt, squid purse seine or 130 None documented
lampara
WA salmon purse seine 440 None documented
WA salmon reef net 53 None documented
DIP NET FISHERIES:
CA squid dip net 115 None documented
WA/OR smelt, herring dip net 119 None documented
MARINE AQUACULTURE FISHERIES:
CA marine shellfish aquaculture unknown None documented
CA salmon enhancement rearing pen >1 None documented
CA white seabass enhancement net pens 13 California sea lion, U.S.
HI offshore pen culture 2 None documented
OR salmon ranch 1 None documented
WA/OR salmon net pens 14 California sea lion, U.S.

Harbor seal, WA inland waters

TROLL FISHERIES:

AK North Pacific halibut, AK bottom fish, WA/OR/
CA albacore, groundfish, bottom fish, CA halibut
non-salmonid troll fisheries

1,530 (330 AK)

None documented

AK salmon troll 2,335 Steller sea lion, Eastern U.S.
Steller sea lion, Western U.S.
American Samoa tuna troll <50 None documented
CA/OR/WA salmon troll 4,300 None documented
Commonwealth of the Northern Mariana Islands 88 None documented

tuna troll
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured

Guam tuna troll 401 None documented

HI trolling, rod and reel 1,321 None documented

LONGLINE/SET LINE FISHERIES:

AK Bering Sea, Aleutian Islands Greenland turbot 12 Killer whale, AK resident

longline

AK Bering Sea, Aleutian Islands rockfish longline 17 None documented

AK Bering Sea, Aleutian Islands sablefish longline 63 None documented

AK Gulf of Alaska halibut longline 1,302 None documented

AK Gulf of Alaska Pacific cod longline 440 None documented

AK Gulf of Alaska rockfish longline 421 None documented

AK Gulf of Alaska sablefish longline 412 Sperm whale, North Pacific
Steller sea lion, Eastern U.S.

AK halibut longline/set line (State and Federal wa- 3,079 Steller sea lion, Western U.S.

ters)

AK octopus/squid longline 7 None documented

AK state-managed waters groundfish longline/ 731 None documented

setline (including sablefish, rockfish, and miscella-

neous finfish)

American Samoa longline 60 None documented

WA/OR/CA groundfish, bottomfish longline/set line 367 None documented

WA/OR North Pacific halibut longline/set line 350 None documented

TRAWL FISHERIES:

AK Bering Sea, Aleutian Islands Atka mackerel 8 Steller sea lion, Western U.S.

trawl

AK Bering Sea, Aleutian Islands Pacific cod trawl 87 Harbor seal, Bering Sea
Steller sea lion, Western U.S.

AK Bering Sea, Aleutian Islands rockfish trawl 9 None documented

AK Gulf of Alaska flatfish trawl 52 None documented

AK Gulf of Alaska Pacific cod trawl 101 Steller sea lion, Western U.S.

AK Gulf of Alaska pollock trawl 83 Fin whale, Northeast Pacific
Northern elephant seal, North Pacific
Steller sea lion, Western U.S.

AK Gulf of Alaska rockfish trawl 45 None documented

AK food/bait herring trawl 3 None documented

AK miscellaneous finfish otter or beam trawl 6 None documented

AK shrimp otter trawl and beam trawl (statewide 58 None documented

and Cook Inlet)

AK state-managed waters of Cook Inlet, Kachemak 2 None documented

Bay, Prince William Sound, Southeast AK ground-

fish trawl

CA halibut bottom trawl 53 None documented
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
WA/OR/CA groundfish trawl 160-180 California sea lion, U.S.
Dall’s porpoise, CA/OR/WA
Harbor seal, OR/WA coast
Northern fur seal, Eastern Pacific
Pacific white-sided dolphin, CA/OR/WA
Steller sea lion, Eastern U.S.
WA/OR/CA shrimp trawl 300 None documented
POT, RING NET, AND TRAP FISHERIES:
AK Aleutian Islands sablefish pot 8 None documented
AK Bering Sea, Aleutian Islands Pacific cod pot 76 None documented
AK Bering Sea, Aleutian Islands crab pot 329 None documented
AK Gulf of Alaska crab pot unknown None documented
AK Gulf of Alaska Pacific cod pot 154 Harbor seal, GOA
AK Southeast Alaska crab pot unknown Humpback whale, Central North Pacific (Southeast AK)
AK Southeast Alaska shrimp pot unknown Humpback whale, Central North Pacific (Southeast AK)
AK octopus/squid pot 72 None documented
AK snail pot 2 None documented
CA lobster, prawn, shrimp, rock crab, fish pot 608 Gray whale, Eastern North Pacific
Harbor seal, CA
Humpback whale, Eastern North Pacific
Sea otter, CA
OR/CA hagfish pot or trap 25 None documented
WA/OR/CA crab pot 1,478 Gray whale, Eastern North Pacific
Humpback whale, Eastern North Pacific
WA/OR/CA sablefish pot 176 None documented
WA/OR shrimp pot/trap 254 None documented
HI crab trap 22 None documented
HI fish trap 19 None documented
HI lobster trap 0 Hawaiian monk seal
HI shrimp trap 5 None documented
HANDLINE AND JIG FISHERIES:
AK miscellaneous finfish handline and mechanical 100 None documented
Jig
AK North Pacific halibut handline and mechanical 93 None documented
Jig
AK octopus/squid handline 2 None documented
American Samoa bottomfish <50 None documented
Commonwealth of the Northern Mariana Islands <50 None documented
bottomfish
Guam bottomfish 200 None documented
HI aku boat, pole and line 4 None documented
HI Main Hawaiian Islands, Northwest Hawaiian Is- 300 Hawaiian monk seal

lands deep sea bottomfish
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
HI inshore handline 307 None documented
HI tuna handline 298 Hawaiian monk seal
WA groundfish, bottomfish jig 679 None documented
Western Pacific squid jig 6 None documented
HARPOON FISHERIES:
CA swordfish harpoon 30 None documented
POUND NET/WEIR FISHERIES:
AK herring spawn on kelp pound net 452 None documented
AK Southeast herring roe/food/bait pound net 3 None documented
WA herring brush weir 1 None documented
BAIT PENS:
WA/OR/CA bait pens 13 California sea lion, U.S.
DREDGE FISHERIES:
Coastwide scallop dredge 108 (12 AK) None documented
DIVE, HAND/MECHANICAL COLLECTION FISH-
ERIES:
AK abalone 0 None documented
AK clam 156 None documented
WA herring spawn on kelp 4 None documented
AK dungeness crab 3 None documented
AK herring spawn on kelp 363 None documented
AK urchin and other fish/shellfish 471 None documented
CA abalone 0 None documented
CA sea urchin 583 None documented
HI black coral diving 1 None documented
HI fish pond N/A None documented
HI handpick 37 None documented
HI lobster diving 19 None documented
HI squiding, spear 91 None documented
WA/CA kelp 4 None documented
WA/OR sea urchin, other clam, octopus, oyster, 637 None documented
sea cucumber, scallop, ghost shrimp hand, dive, or
mechanical collection
WA shellfish aquaculture 684 None documented

COMMERCIAL PASSENGER FISHING VESSEL
(CHARTER BOAT) FISHERIES:

AK/WA/OR/CA commercial passenger fishing ves-
sel

>7,000 (1,107 AK)

Killer whale, stock unknown
Steller sea lion, Eastern U.S.
Steller sea lion, Western U.S.
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery Description

Estimated # of vessels/per-

Marine mammal species and stocks incidentally killed/

sons injured
HI charter vessel 114 None documented
LIVE FINFISH/SHELLFISH FISHERIES:
CA finfish and shellfish live trap/hook-and-line 93 None documented

List of Abbreviations and Symbols Used in Table 1: AK - Alaska; CA - California; GOA - Gulf of Alaska; HI - Hawaii; OR - Oregon; WA - Wash-

ington

1Fishery classified based on serious injuries and mortalities of this stock, which are greater than 1 percent of the stock’s PBR

2Fishery classified by analogy.

TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN

Fishery Description

Estimated # of
vessels/per-
sons

Marine mammal species and stocks incidentally killed/injured

CATEGORY |

GILLNET FISHERIES:

Mid-Atlantic gillnet

>670

Bottlenose dolphin, WNA coastal’
Bottlenose dolphin, WNA offshore
Common dolphin, WNA

Gray seal, WNA

Harbor porpoise, GME/BF1
Harbor seal, WNA

Harp seal, WNA

Humpback whale, Gulf of Maine?
Long-finned pilot whale, WNA
Minke whale, Canadian east coast
Short-finned pilot whale, WNA
White-sided dolphin, WNA

Northeast sink gillnet

341

Bottlenose dolphin, WNA offshore
Common dolphin, WNA

Fin whale, WNA

Gray seal, WNA

Harbor porpoise, GME/BF1
Harbor seal, WNA

Harp seal, WNA

Hooded seal, WNA

Humpback whale, Gulf of Maine’
Minke whale, Canadian east coast!
North Atlantic right whale, WNA!1
Risso’s dolphin, WNA
White-sided dolphin, WNA

LONGLINE FISHERIES:

Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics
longline

94

Atlantic spotted dolphin, Northern GMX
Atlantic spotted dolphin, WNA

Bottlenose dolphin, Northern GMX oceanic
Bottlenose dolphin, Northern GMX continental shelf
Bottlenose dolphin, WNA offshore
Common dolphin, WNA

Cuvier's beaked whale, WNA

Long-finned pilot whale, WNA1
Mesoplodon beaked whale, WNA

Northern bottlenose whale, WNA
Pantropical spotted dolphin, Northern GMX
Pantropical spotted dolphin, WNA

Pygmy sperm whale, WNA?

Risso’s dolphin, Northern GMX

Risso’s dolphin, WNA

Short-finned pilot whale, Northern GMX
Short-finned pilot whale, WNA'1

TRAP/POT FISHERIES:
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued
Estimated # of
Fishery Description vessels/per- Marine mammal species and stocks incidentally killed/injured
sons
Northeast/Mid-Atlantic American lobster trap/pot 13,000 Fin whale, WNA

Harbor seal, WNA

Humpback whale, Gulf of Maine’
Minke whale, Canadian east coast!
North Atlantic right whale, WNA!

CATEGORY I

GILLNET FISHERIES:

Chesapeake Bay inshore gillnet? 45 None documented

Gulf of Mexico gillnet2 724 Bottlenose dolphin, Eastern GMX coastal
Bottlenose dolphin, GMX bay, sound, and estuarine
Bottlenose dolphin, Northern GMX coastal
Bottlenose dolphin, Western GMX coastal

NC inshore gillnet 94 Bottlenose dolphin, WNA coastal’

Northeast anchored float gillnet2 133 Harbor seal, WNA
Humpback whale, Gulf of Maine
White-sided dolphin, WNA

Northeast drift gillnet? unknown None documented
Southeast Atlantic gillnet2 779 Bottlenose dolphin, WNA coastal
Southeastern U.S. Atlantic shark gillnet 30 Atlantic spotted dolphin, WNA

Bottlenose dolphin, WNA coastal’
North Atlantic right whale, WNA

TRAWL FISHERIES:

Mid-Atlantic mid-water trawl (including pair trawl) 620 Bottlenose dolphin, WNA offshore
Common dolphin, WNA
Long-finned pilot whale, WNA
Risso’s dolphin, WNA
Short-finned pilot whale, WNA
White-sided dolphin, WNA'

Mid-Atlantic bottom trawl >1,000 Common dolphin, WNA?
Long-finned pilot whale, WNA1
Short-finned pilot whale, WNA'1

Mid-Atlantic flynet2 21 None documented

Northeast mid-water trawl (including pair trawl) 17 Harbor seal, WNA

Long-finned pilot whale, WNA1
Short-finned pilot whale, WNA!
White-sided dolphin, WNA

Northeast bottom trawl 1,052 Common dolphin, WNA
Harbor porpoise, GME/BF
Harp seal, WNA

Long-finned pilot whale, WNA
Short-finned pilot whale, WNA
White-sided dolphin, WNA'

TRAP/POT FISHERIES:

Atlantic blue crab trap/pot >16,000 Bottlenose dolphin, WNA coastal’
West Indian manatee, FL1

Atlantic mixed species trap/pot2 unknown Fin whale, WNA
Humpback whale, Gulf of Maine

PURSE SEINE FISHERIES:
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—
Continued

Fishery Description

Estimated # of
vessels/per-
sons

Marine mammal species and stocks incidentally killed/injured

Gulf of Mexico menhaden purse seine 40-42 Bottlenose dolphin, Eastern GMX coastal
Bottlenose dolphin, GMX bay, sound, estuarine
Bottlenose dolphin, Northern GMX coastal’
Bottlenose dolphin, Western GMX coastal

Mid-Atlantic menhaden purse seine2 22 Bottlenose dolphin, WNA coastal

HAUL/BEACH SEINE FISHERIES:

Mid-Atlantic haul/beach seine 25 Bottlenose dolphin, WNA coastal’

NC long haul seine 33 Bottlenose dolphin, WNA coastal’

STOP NET FISHERIES:

NC roe mullet stop net 13 Bottlenose dolphin, WNA coastal’

POUND NET FISHERIES:

VA pound net 187 Bottlenose dolphin, WNA coastal’

CATEGORY Il

GILLNET FISHERIES:

Caribbean gillnet >991 Dwarf sperm whale, WNA
West Indian manatee, Antillean

DE River inshore gillnet 60 None documented

Long Island Sound inshore gillnet 20 None documented

RI, southern MA (to Monomoy Island), and NY Bight 32 None documented

(Raritan and Lower NY Bays) inshore gillnet

Southeast Atlantic inshore gillnet unknown None documented

TRAWL FISHERIES:

Atlantic shellfish bottom trawl 972 None documented

Gulf of Mexico butterfish trawl 2 Bottlenose dolphin, Northern GMX oceanic
Bottlenose dolphin, Northern GMX continental shelf

Gulf of Mexico mixed species trawl 20 None documented

GA cannonball jellyfish trawl 1 None documented

Southeastern U.S. Atlantic, Gulf of Mexico shrimp traw! >18,000 Bottlenose dolphin, WNA coastal
Bottlenose dolphin, Eastern GMX coastal
Bottlenose dolphin, Western GMX coastal
Bottlenose dolphin, GMX bay, sound, estuarine
West Indian Manatee, FL

MARINE AQUACULTURE FISHERIES:

Finfish aquaculture 48 Harbor seal, WNA

Shellfish aquaculture unknown None documented

PURSE SEINE FISHERIES:

Gulf of Maine Atlantic herring purse seine 30 Harbor seal, WNA
Gray seal, WNA

Gulf of Maine menhaden purse seine 50 None documented

FL west coast sardine purse seine 10 Bottlenose dolphin, Eastern GMX coastal
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued
Estimated # of
Fishery Description vessels/per- Marine mammal species and stocks incidentally killed/injured
sons
U.S. Atlantic tuna purse seine 5 Long-finned pilot whale, WNA

Short-finned pilot whale, WNA

LONGLINE/HOOK-AND-LINE FISHERIES:

Northeast/Mid-Atlantic bottom longline/hook-and-line 46 None documented

Gulf of Maine, U.S. Mid-Atlantic tuna, shark swordfish 26,223 Humpback whale, Gulf of Maine
hook-and-line/harpoon

Southeastern U.S. Atlantic, Gulf of Mexico, and Carib- >5,000 None documented
bean snapper-grouper and other reef fish bottom
longline/hook-and-line

Southeastern U.S. Atlantic, Gulf of Mexico shark bottom <125 Bottlenose dolphin, Eastern GMX coastal
longline/hook-and-line Bottlenose dolphin, Northern GMX continental shelf
Southeastern U.S. Atlantic, Gulf of Mexico, and Carib- 1,446 None documented

bean pelagic hook-and-line/harpoon

TRAP/POT FISHERIES:

Caribbean mixed species trap/pot >501 None documented
Caribbean spiny lobster trap/pot >197 None documented
FL spiny lobster trap/pot 2,145 Bottlenose dolphin, Eastern GMX coastal
Gulf of Mexico blue crab trap/pot 4,113 Bottlenose dolphin, Western GMX coastal

Bottlenose dolphin, Northern GMX coastal
Bottlenose dolphin, Eastern GMX coastal
Bottlenose dolphin, GMX Bay, Sound, & Estuarine
West Indian manatee, FL

Gulf of Mexico mixed species trap/pot unknown None documented

Southeastern U.S. Atlantic, Gulf of Mexico golden crab 10 None documented
trap/pot

Southeastern U.S. Atlantic, Gulf of Mexico stone crab 4,453 None documented
trap/pot

U.S. Mid-Atlantic eel trap/pot >700 None documented

STOP SEINE/WEIR/POUND NET FISHERIES:

Gulf of Maine herring and Atlantic mackerel stop seine/ 50 Gray seal, Northwest North Atlantic
weir Harbor porpoise, GME/BF

Harbor seal, WNA

Minke whale, Canadian east coast

White-sided dolphin, WNA

U.S. Mid-Atlantic crab stop seine/weir 2,600 None documented

U.S. Mid-Atlantic mixed species stop seine/weir/pound 751 None documented
net (except the North Carolina roe mullet stop net)

DREDGE FISHERIES:

Gulf of Maine mussel >50 None documented
Gulf of Maine, U.S. Mid-Atlantic sea scallop dredge 233 None documented
U.S. Mid-Atlantic/Gulf of Mexico oyster 7,000 None documented
U.S. Mid-Atlantic offshore surf clam and quahog dredge 100 None documented

HAUL/BEACH SEINE FISHERIES:
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued
Estimated # of
Fishery Description vessels/per- Marine mammal species and stocks incidentally killed/injured
sons

Caribbean haul/beach seine 15 West Indian manatee, Antillean
Gulf of Mexico haul/beach seine unknown None documented
Southeastern U.S. Atlantic, haul/beach seine 25 None documented
DIVE, HAND/MECHANICAL COLLECTION FISH-

ERIES:
Atlantic Ocean, Gulf of Mexico, Caribbean shellfish dive, 20,000 None documented

hand/mechanical collection
Gulf of Maine urchin dive, hand/mechanical collection >50 None documented
Gulf of Mexico, Southeast Atlantic, Mid-Atlantic, and unknown None documented

Caribbean cast net
COMMERCIAL PASSENGER FISHING VESSEL

(CHARTER BOAT) FISHERIES:
Atlantic Ocean, Gulf of Mexico, Caribbean commercial 4,000 Bottlenose dolphin, Eastern GMX coastal

passenger fishing vessel Bottlenose dolphin, Northern GMX coastal

Bottlenose dolphin, Western GMX coastal
Bottlenose dolphin, WNA coastal

List of Abbreviations and Symbols Used in Table 2: DE - Delaware; FL - Florida; GA - Georgia; GME/BF - Gulf of Maine/Bay of Fundy; GMX -
Gulf of Mexico; MA - Massachusetts; NC - North Carolina; VA - Virginia; WNA - Western North Atlantic
1 - Fishery classified based on serious injuries and mortalities of this stock, which are greater than 1 percent of the stock’'s PBR

2 - Fishery classified by analogy.

Classification

During the proposed rulemaking stage
for this rule, the Chief Counsel for
Regulation of the Department of
Commerce certified to the Chief Counsel
for Advocacy of the Small Business
Administration that this rule would not
have a significant economic impact on
a substantial number of small entities.
The factual basis leading to the
certification is repeated below.

Under existing regulations, all fishers
participating in Category I or II fisheries
must register under the MMPA, obtain
an Authorization Certificate, and pay a
fee of $25 (with the exception of those
in regions with a registration process
integrated with existing state and
Federal permitting processes).
Additionally, fishers may be subject to
a Take Reduction Plan (TRP) and
requested to carry an observer. The
Authorization Certificate authorizes the
taking of marine mammals incidental to
commercial fishing operations. NMFS
has estimated that approximately 42,000
fishing vessels, most of which are small
entities, operate in Category I or II
fisheries, and therefore, are required to
register. However, registration has been
integrated with existing state or Federal
registration programs for the majority of
these fisheries so these fishers do not
need to register separately under the

MMPA. Currently, approximately 350
fishers register directly with NMFS
under the MMPA authorization
program.

Though this final rule will affect
approximately 350 small entities, the
$25 registration fee, with respect to
anticipated revenues, is not considered
a significant economic impact. If a
vessel is requested to carry an observer,
fishers will not incur any direct
economic costs associated with carrying
that observer. Potential indirect costs to
individual fishers required to take
observers may include: lost space on
deck for catch, lost bunk space, and lost
fishing time due to time needed to
process bycatch data. However, effective
monitoring will rotate observers among
a limited number of vessels in a fishery
at any given time and each vessel within
an observed fishery has an equal
probability of being requested to
accommodate an observer. Therefore,
the potential indirect costs to individual
fishers are expected to be minimal since
observer coverage would only be
required for a small percentage of an
individual’s total annual fishing time. In
addition, section 118 of the MMPA
states that an observer will not be
placed on a vessel if the facilities for
quartering an observer or performing
observer functions are inadequate or
unsafe, thereby exempting vessels too

small to accommodate an observer from
this requirement. As a result of this
certification, an initial regulatory
flexibility analysis is not required and
was not prepared. In the event that
reclassification of a fishery to Category
I or I results in a TRP, economic
analyses of the effects of that plan will
be summarized in subsequent
rulemaking actions.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act. The
collection of information for the
registration of fishers under the MMPA
has been approved by the Office of
Management and Budget (OMB) under
OMB control number 0648-0293 (0.15
hours per report for new registrants and
0.09 hours per report for renewals). The
requirement for reporting marine
mammal injuries or mortalities has been
approved by OMB under OMB control
number 0648—0292 (0.15 hours per
report). These estimates include the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding these reporting
burden estimates or any other aspect of
the collections of information, including
suggestions for reducing burden, to
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NMFS and OMB (see ADDRESSES and
SUPPLEMENTARY INFORMATION).

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

An environmental assessment (EA)
was prepared under the National
Environmental Policy Act (NEPA) for
regulations to implement section 118 of
the MMPA in June 1995. NMFS revised
that EA relative to classifying U.S.
commercial fisheries on the LOF in
December 2005. Both the 1995 EA and
the 2005 EA concluded that
implementation of MMPA section 118
regulations would not have a significant
impact on the human environment. This
final rule does not make any significant
change in the management of
reclassified fisheries, and therefore, this
final rule is not expected to change the
analysis or conclusion of the 2005 EA.
If NMFS takes a management action, for
example, through the development of a
TRP, NMFS will first prepare an
environmental document, as required
under NEPA, specific to that action.

This final rule will not affect species
listed as threatened or endangered
under the Endangered Species Act
(ESA) or their associated critical habitat.
The impacts of numerous fisheries have
been analyzed in various biological
opinions, and this final rule will not
affect the conclusions of those opinions.
The classification of fisheries on the
LOF is not considered to be a
management action that would
adversely affect threatened or
endangered species. If NMFS takes a
management action, for example,
through the development of a TRP,
NMFS would conduct consultation
under ESA section 7 for that action.

This final rule will have no adverse
impacts on marine mammals and may
have a positive impact on marine
mammals by improving knowledge of
marine mammals and the fisheries
interacting with marine mammals
through information collected from
observer programs, stranding and
sighting data, or take reduction teams.

This final rule will not affect the land
or water uses or natural resources of the
coastal zone, as specified under section
307 of the Coastal Zone Management
Act.

Dated: November 19, 2007.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. E7—23076 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 061121304-7053-02; I.D.
112006B]

RIN 0648—-AT87

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Republication of Gulf Red Snapper
Interim Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; republication
of interim measures.

SUMMARY: This temporary rule
republishes interim measures to reduce
overfishing of Gulf red snapper that
were previously implemented via a
temporary rule published by NMFS on
April 2, 2007, and extended through
March 28, 2008, by a temporary rule
published by NMFS on September 24,
2007. The interim measures reduce the
commercial and recreational quotas for
red snapper, reduce the commercial
minimum size limit for red snapper,
reduce the recreational bag limit for
Gulf red snapper, prohibit the retention
of red snapper under the bag limit for
captain and crew of a vessel operating
as a charter vessel or headboat, and
establish a target level of reduction of
shrimp trawl bycatch mortality of red
snapper. The intended effect of this
temporary rule is to reinstate the text of
the interim measures in the Code of
Federal Regulations that was
inadvertently removed.

DATES: This rule is effective November
27, 2007 through March 28, 2008.
ADDRESSES: Copies of the final
environmental impact statement (FEIS)
and Record of Decision (ROD) prepared
for the April 2, 2007, temporary final
rule (72 FR 15617) are available from
Peter Hood, Southeast Regional Office,
NMFS, 263 13th Avenue South, St.
Petersburg, FL 33701.

SUPPLEMENTARY INFORMATION: The red
snapper fishery of the Gulf of Mexico is

managed under the Fishery
Management Plan (FMP) for the Reef
Fish Fishery of the Gulf of Mexico, and
the shrimp fishery is managed under the
FMP for the Shrimp Fishery of the Gulf
of Mexico. The FMPs were prepared by
the Gulf of Mexico Fishery Management
Council (Council) and are implemented
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) by regulations at 50 CFR part 622.

NMFS issued a temporary rule (72 FR
15617, April 2, 2007) under section
305(c) of the Magnuson-Stevens Act, to
implement interim measures to reduce
fishing mortality on red snapper by
reducing harvest and bycatch levels.
Specifically, that rule: (1) reduced red
snapper total allowable catch (TAC)
from 9.12 million 1b (4.14 million kg) to
6.5 million 1b (2.9 million kg), whole
weight, resulting in a commercial quota
of 3.315 million lb (1.504 million kg)
and a recreational quota of 3.185 million
Ib (1.445 million kg); (2) reduced the
commercial minimum size limit for red
snapper from 15 inches (38 cm) to 13
inches (33 cm) total length (TL); (3)
reduced the daily recreational bag limit
from four fish to two fish per person and
prohibits the captain and crew of for-
hire vessels (charter vessels and
headboats) from retaining the
recreational bag limit; and (4)
established a goal to reduce red snapper
bycatch mortality in the shrimp fishery
to 50 percent of the bycatch mortality
that occurred during 2001-2003. These
measures remain necessary to address
overfishing of the red snapper resource.

Under section 305(c)(3)(B) of the
Magnuson-Stevens Act, NMFS may
extend the effectiveness of interim
measures for one additional period of
not more than 186 days, provided the
public has had an opportunity to
comment on the interim measures and
the Council is actively preparing
proposed regulations to address the
overfishing on a permanent basis. NMFS
solicited public comments on the
interim measures in a temporary
proposed rule (71 FR 75220, December
14, 2006) and received numerous
comments. These comments were
summarized and NMFS’s responses
were provided in the temporary final
rule (72 FR 15617, April 2, 2007). The
Council prepared joint Amendment 27/
14 to the Reef Fish and Shrimp FMPs in
the Gulf of Mexico (Amendment 27/14)
to address overfishing of red snapper.
NMFS partially approved Amendment
27/14 on October 19, 2007. The
approved portions of the amendment
include additional measures to end
overfishing and to rebuild the red
snapper stock.
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To continue to address overfishing of
red snapper pending implementation of
more permanent measures
recommended by the Council in
Amendment 27/14, NMFS published a
temporary rule (72 FR 54223, September
24, 2007) to extend the effective date of
the interim measures contained in the
April 2, 2007, temporary final rule (72
FR 15617). Although the extension of
the interim measures was properly
promulgated and those interim
measures are still applicable, a technical
error resulted in the extended interim
measures not being incorporated into
the Code of Federal Regulations as
intended. To correct this inadvertent
error, NMFS, via this temporary rule, is
republishing the regulatory text of the
interim measures contained in the April
2, 2007, temporary final rule (72 FR
15617), with an effective date from
November 27, 2007 through March 28,
2008, which is consistent with the
Magnuson-Stevens Act and with the
intent of the September 24, 2007,
temporary rule (72 FR 54223).

Additional details concerning the
basis for these interim measures and
discussion of the ongoing efforts of the
Council and NMFS to evaluate and
implement measures to rebuild the red
snapper stock consistent with the
requirements of the Magnuson-Stevens
Act are contained in the preamble of the
December 14, 2006, temporary proposed
rule (71 FR 75220) and are not repeated
here. Public comment and NMFS’
responses are contained in the preamble
of the April 2, 2007, temporary final
rule (72 FR 15617) and are not repeated
here.

Classification

The Administrator, Southeast Region,
NMEFS, (RA), has determined that this
temporary rule is necessary to resolve
an inadvertent error in the Code of
Federal Regulations, and is consistent
with the Magnuson-Stevens Act and
other applicable laws.

This temporary rule has been
determined to be not significant for
purposes of Executive Order 12866.

This temporary rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued
without opportunity for prior notice and
comment.

An FEIS was prepared for the interim
measures contained in the April 2, 2007,
temporary rule. The conditions that
existed at the time the April 2, 2007,
temporary rule was implemented have
not changed, and the republication of
those same interim measures has no
additional impact beyond those already
considered in the FEIS. Copies of the

FEIS are available from NMFS (see
ADDRESSES).

The Assistant Administrator for
Fisheries, NOAA (AA) finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and opportunity for public
comment on this temporary rule. This
rule would republish the same interim
measures for which opportunity for
public comment was solicited in a
proposed interim rule published on
December 14, 2006 (71 FR 75220). These
same interim measures were
implemented by the April 2, 2007,
interim final rule (72 FR 15617) and
extended by the September 24, 2007,
interim rule (72 FR 54223). The
conditions prompting the initial
temporary rule still remain. Because the
republishing of these interim measures
is only necessary to resolve an
inadvertent technical error that resulted
in these extended interim measures not
being incorporated into the Code of
Federal Regulations as intended, there is
no additional regulatory burden
associated with this temporary rule.
Therefore, the AA finds that it would be
unnecessary to provide additional
opportunity for public comment.

The AA also finds good cause under
5 U.S.C. 553(d)(3) to waive the delay of
the effective date of this temporary rule.
This republication of interim measures
does not impose any additional
regulatory burden on the public; it
resolves a technical error that resulted
in the already effective interim
measures not being incorporated into
the Code of Federal Regulations as
intended. Therefore, NMFS finds good
cause to waive the 30-day delay in
effectiveness for this temporary rule.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: November 20, 2007.
Samuel D. Rauch III,

Deputy Assistant Administrator For
RegulatoryPrograms, National Marine
Fisheries Service.

m For the reasons set out in the

preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §622.37, paragraph (d)(1)(iv) is
suspended and paragraph (d)(1)(vi) is
added to read as follows:

§622.37 Size limits.

* * * * *

(d) * % %
(1) * % %

(vi) Red snapper--16 inches (40.6 cm),
TL, for a fish taken by a person subject
to the bag limit specified in
§622.39(b)(1)(iii) and 13 inches (38.1
cm), TL, for a fish taken by a person not
subject to the bag limit.

* * * * *

m 3.In §622.39, paragraphs (b)(1)(iii)
and (b)(1)(v) are suspended and
paragraphs (b)(1)(viii) and (b)(1)(ix) are
added to read as follows:

§622.39 Bag and possession limits.
* * * * *

(b)***
(l)***

(viii) Red snapper -2. However, no red
snapper may be retained by the captain
or crew of a vessel operating as a charter
vessel or headboat. The bag limit for
such captain and crew is zero.

(ix) Gulf reef fish, combined,
excluding those specified in paragraphs
(b)(1)(1), (i1), (iv), (vi), (vii), and (viii) of
this section and excluding dwarf sand
perch and sand perch--20, but not to
exceed 10 vermilion snapper.

m 4.In §622.42, paragraphs (a)(1)(i) and
(a)(2) are suspended and paragraphs
(a)(1)(v) and (a)(3) are added to read as
follows:

§622.42 Quotas.

* * * * *

(a) * *x %
(l) * % %

(v) Red snapper -3.315 million lb
(1.504 million kg), round weight.

* * * * *

(3) Recreational quota for red
snapper. The following quota applies to
persons who harvest red snapper other
than under commercial vessel permits
for Gulf reef fish and the commercial
quota specified in paragraph (a)(1)(v) of
this section-- 3.185 million 1b (1.445
million kg), round weight.

* * * * *

[FR Doc. E7-23049 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 061109296—-7009-02]
RIN 0648—-XE07

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS announces that the
State of Delaware is transferring
commercial bluefish quota to the State
of Rhode Island from its 2007 quota. By
this action, NMFS adjusts the quotas
and announces the revised commercial
quota for each state involved.

DATES: Effective November 21, 2007,
through December 31, 2007.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Management
Specialist, (978) 281-9244, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from Florida through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.160.

Two or more states, under mutual
agreement and with the concurrence of
the Administrator, Northeast Region,
NMFS (Regional Administrator), can
transfer or combine bluefish commercial
quota under § 648.160(f). The Regional
Administrator is required to consider
the criteria set forth in §648.160(f)(1) in
the evaluation of requests for quota
transfers or combinations.

Delaware has agreed to transfer 80,000
1b (36,287 kg) of its 2007 commercial
quota to Rhode Island. The Regional
Administrator has determined that the
criteria set forth in § 648.160(f)(1) have
been met. The revised bluefish quotas
for calendar year 2007 are: Rhode
Island, 663,790 1b (301,090 kg); and
Delaware, 81,055 1b (36,766 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 21, 2007.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07-5848 Filed 11-21-07; 2:53 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 061109296-7009-02]
RIN 0648-XD64

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Commercial Quota Harvested for New
York

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces that the
2007 Atlantic bluefish commercial
quota allocated to the State of New York
has been harvested. Vessels issued a
commercial Federal fisheries permit for
the Atlantic bluefish fishery may not
land bluefish in New York for the
remainder of calendar year 2007, unless
additional quota becomes available
through a transfer from another state.
Regulations governing the Atlantic
bluefish fishery require publication of
this notification to advise New York that
the quota has been harvested and to
advise vessel permit holders and dealer
permit holders that no commercial
quota is available for landing bluefish in
New York.

DATES: Effective 0001 hours, November
27, 2007, through 2400 hours, December
31, 2007.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Management
Specialist, (978) 281-9244.
SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from Florida
through Maine. The process to set the
annual commercial quota and the
percent allocated to each state is
described in § 648.160.

The initial total commercial quota for
Atlantic bluefish for the 2007 calendar
year was set equal to 8,688,760 lb (3,941
mt) (72 FR 4458, January 31, 2007). The
percent allocated to vessels landing

bluefish in New York is 10.3851
percent, resulting in a commercial quota
0f 902,336 1b (409,927 kg). The 2007
allocation was reduced to 884,278 b
(401,106 kg) when research set-aside
was deducted and after the 2006
overages had been applied.
Subsequently, during the 2007 fishing
year, New York received two transfers of
bluefish quota from Virginia in the
amounts of 150,000 1b (68,039 kg) (72
FR 10934) and 200,000 1b (90,718 kg)
(72 FR 62416). These transfers increased
New York’s bluefish quota allocation to
1,234,278 1b (559,859 kg).

Section 648.161(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to
determine when a state’s commercial
quota has been harvested. NMFS then
publishes a notification in the Federal
Register to advise the state and to notify
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing bluefish in that
state. The Regional Administrator has
determined, based upon dealer reports
and other available information, that
New York has harvested its quota for
2007.

The regulations at § 648.4(b) provide
that Federal permit holders agree, as a
condition of the permit, not to land
bluefish in any state that the Regional
Administrator has determined no longer
has commercial quota available.
Therefore, effective 0001 hours,
November 27, 2007, further landings of
bluefish in New York by vessels holding
bluefish commercial Federal fisheries
permits are prohibited for the remainder
of the 2007 calendar year, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Effective 0001
hours, November 27, 2007, federally
permitted dealers are also notified that
they may not purchase bluefish from
federally permitted vessels that land in
New York for the remainder of the
calendar year, or until additional quota
becomes available through a transfer
from another state.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 21, 2007.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E7-23051 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 061020273-7001-03]
RIN 0648-XE00

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for New
Jersey

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S announces that the
2007 summer flounder commercial
quota allocated to the State of New
Jersey has been harvested. Vessels
issued a commercial Federal fisheries
permit for the summer flounder fishery
may not land summer flounder in New
Jersey for the remainder of calendar year
2007, unless additional quota becomes
available through a transfer from
another state. Regulations governing the
summer flounder fishery require
publication of this notification to advise
New Jersey that the quota has been
harvested and to advise vessel permit
holders and dealer permit holders that
no commercial quota is available for
landing summer flounder in New Jersey.

DATES: Effective 0001 hours, November
27, 2007, through 2400 hours, December
31, 2007.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Management
Specialist, (978) 281-9244.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2007 calendar
year was set equal to 7,789,800 1b (3,533
mt) (71 FR 75134, December 14, 2006).
This quota was increased through an
emergency action to 10,267,098 1b
(4,658 mt) (72 FR 2458, January 19,
2007). The percent allocated to vessels
landing summer flounder in New Jersey
is 16.72499 percent, resulting in a
commercial quota of 1,302,843 1b (591
mt). The 2007 allocation was reduced to

1,263,758 1b (573 mt) when research set-
aside was deducted.

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to
determine when a state’s commercial
quota has been harvested. NMFS then
publishes a notification in the Federal
Register to advise the state and to notify
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that New Jersey has
harvested its quota for 2007.

The regulations at § 648.4(b) provide
that Federal permit holders agree, as a
condition of the permit, not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours, November 27, 2007, further
landings of summer flounder in New
Jersey by vessels holding summer
flounder commercial Federal fisheries
permits are prohibited for the remainder
of the 2007 calendar year, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Effective 0001
hours, November 27, 2007, federally
permitted dealers are also notified that
they may not purchase summer flounder
from federally permitted vessels that
land in New Jersey for the remainder of
the calendar year, or until additional
quota becomes available through a
transfer from another state.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 21, 2007.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E7-23062 Filed 11-26-07; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070213032-7032-01]
RIN 0648-XE05

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Halibut in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of halibut
prohibited species catch (PSC) from
rockfish cooperatives in the Central Gulf
of Alaska (GOA) Rockfish Pilot Program
to vessels using trawl gear in the GOA.
This action is necessary to provide the
opportunity to vessels using trawl gear
to harvest available GOA groundfish
total allowable catch (TAC) under
existing PSC limits.

DATES: Effective November 21, 2007,
until 2400 hours, A.l.t., December 31,
2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA according to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska Management Area (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2007 allocation of halibut PSC to
vessels using trawl gear in the GOA is
2,000 metric tons (mt) as established by
the 2007 and 2008 final harvest
specifications (72 FR 9676, March 5,
2007, as corrected by 72 FR 13217,
March 21, 2007) for groundfish in the
GOA. Section 679.81(c) allocates 176 mt
to catcher processor and catcher vessel
rockfish cooperatives in the Central
GOA. The website at http://
www.fakr.noaa.gov/sustainablefisheries/
goarat/07rppallocations.xlIs lists this
amount. The remaining 1,824 mt is
allocated to vessels using trawl gear not
in a rockfish cooperative.

As of November 19, 2007, the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
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determined that rockfish cooperatives in
the Central GOA have not used 128 mt
of the allocation under
§679.21(d)(5)(iii)(B). Therefore, NMFS
reallocates 128 mt of halibut PSC from
rockfish cooperatives in the Central
GOA to the last seasonal apportionment
for vessels using trawl gear in the GOA.
The harvest specifications for halibut
PSC included in the harvest
specifications for groundfish in the GOA
(72 FR 9676, March 5, 2007, as corrected
by 72 FR 13217, March 21, 2007) are
revised as follows: 48 mt to rockfish
cooperatives in the Central GOA and
1,952 mt to vessels using trawl gear.

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of projected
unused amounts of halibut PSC in the
GOA. NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of November 19, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 20, 2007.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07-5844 Filed 11-21-07; 1:45 pm]
BILLING CODE 3510-22-S
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purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM385; Notice No. 25-07—-17—-
SC]

Special Conditions: Boeing Model 757
Series Airplanes; Seats With Non-
Traditional, Large, Non-Metallic Panels

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for Boeing Model 757 series
airplanes. These airplanes, as modified
by Triad International Maintenance
Company (TIMCO), will have a novel or
unusual design feature(s) associated
with seats that include non-traditional,
large, non-metallic panels that would
affect survivability during a post-crash
fire event. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: We must receive your comments
by December 12, 2007.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM—
113), Docket No. NM385, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM385. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Dan
Jacquet, FAA, Airframe/Cabin Safety
Branch, ANM-115, Transport Airplane

Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356;
telephone (425) 227-2676; facsimile
(425) 227-1232; electronic mail
daniel.jacquet@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On July 31, 2007, Triad International
Maintenance Company (TIMCO), 623
Radar Road, Greensboro, North Carolina
27410, applied for a supplemental type
certificate for installing seats that
include non-traditional, large, non-
metallic panels in a Boeing Model 757
series airplane. The Boeing Model 757
series airplanes, currently approved
under Type Certificate No. A2NM, are
swept-wing, conventional tail, twin-
engine, turbofan-powered, single aisle,
medium-sized transport category
airplanes.

The applicable regulations to
airplanes currently approved under

Type Certificate No. A2NM do not
require seats to meet the more stringent
flammability standards required of
large, non-metallic panels in the cabin
interior. At the time the applicable rules
were written, seats were designed with
a metal frame covered by fabric, not
with large, non-metallic panels. Seats
also met the then recently adopted
standards for flammability of seat
cushions. With the seat design being
mostly fabric and metal, the
contribution to a fire in the cabin had
been minimized and was not considered
a threat. For these reasons, seats did not
need to be tested to heat release and
smoke emission requirements.

Seat designs have now evolved to
occasionally include non-traditional,
large, non-metallic panels. Taken in
total, the surface area of these panels is
on the same order as the sidewall and
overhead stowage bin interior panels.
To provide the level of passenger
protection intended by the
airworthiness standards, these non-
traditional, large, non-metallic panels in
the cabin must meet the standards of
Title 14 Code of Federal Regulations
(CFR), part 25, Appendix F, parts IV and
V, heat release and smoke emission
requirements.

Type Certification Basis

Under the provisions of 14 CFR
21.101, TIMCO must show that the
Boeing Model 757 series airplanes, as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A2NM, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A2NM are as follows:

e For Model 757-200 airplanes—part
25, as amended by Amendment 25-1
through Amendment 25-45. In addition,
an equivalent safety finding exists with
respect to § 25.853(c), Compartment
interiors.

e For Model 757-300 airplanes—part
25, as amended by Amendment 25—1
through Amendment 25-85 with the
exception listed: Section 25.853(d)(3),
Compartment interiors, at Amendment
25-72.

In addition, the certification basis
includes certain special conditions,
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exemptions, or later amended sections
of the applicable part that are not
relevant to these proposed special
conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
Boeing Model 757 series airplanes
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 757 series
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same or similar novel or unusual design
feature, the special conditions would
also apply to the other model under
§21.101.

Novel or Unusual Design Features

The Boeing Model 757 series
airplanes will incorporate the following
novel or unusual design features: These
models offer interior arrangements that
include passenger seats that incorporate
non-traditional, large, non-metallic
panels in lieu of the traditional metal
frame covered by fabric. The
flammability properties of these panels
have been shown to significantly affect
the survivability of the cabin in the case
of fire. These seats are considered a
novel design for transport category
airplanes that include Amendment 25—
61 and Amendment 25-66 in the
certification basis, and were not
considered when those airworthiness
standards were established.

The existing regulations do not
provide adequate or appropriate safety
standards for seat designs that
incorporate non-traditional, large, non-
metallic panels in their designs. In order
to provide a level of safety that is
equivalent to that afforded to the
balance of the cabin, additional
airworthiness standards, in the form of
special conditions, are necessary. These
special conditions supplement § 25.853.
The requirements contained in these
special conditions consist of applying
the identical test conditions required of

all other large panels in the cabin, to
seats with non-traditional, large, non-
metallic panels.

Definition of “Non-Traditional, Large,
Non-Metallic Panel”

A non-traditional, large, non-metallic
panel, in this case, is defined as a panel
with exposed-surface areas greater than
1.5 square feet installed per seat place.
The panel may consist of either a single
component or multiple components in a
concentrated area. Examples of parts of
the seat where these non-traditional
panels are installed include, but are not
limited to: Seat backs, bottoms and leg/
foot rests, kick panels, back shells,
credenzas and associated furniture.
Examples of traditional exempted parts
of the seat include: Arm caps, armrest
close-outs such as end bays and armrest-
styled center consoles, food trays, video
monitors, and shrouds.

Clarification of “Exposed”

“Exposed” is considered to include
panels that are directly exposed to the
passenger cabin in the traditional sense,
and panels that are enveloped, such as
by a dress cover. Traditional fabrics or
leathers currently used on seats are
excluded from these special conditions.
These materials must still comply with
§25.853(a) and § 25.853(c) if used as a
covering for a seat cushion, or
§ 25.853(a) if installed elsewhere on the
seat. Non-traditional, large, non-metallic
panels covered with traditional fabrics
or leathers will be tested without their
coverings or covering attachments.

Discussion

In the early 1980s the FAA conducted
extensive research on the effects of post-
crash flammability in the passenger
cabin. As a result of this research and
service experience, we adopted new
standards for interior surfaces
associated with large surface area parts.
Specifically, the rules require
measurement of heat release and smoke
emission (part 25, Appendix F, parts IV
and V) for the affected parts. Heat
release has been shown to have a direct
correlation with post-crash fire survival
time. Materials that comply with the
standards (i.e., § 25.853 entitled
“Compartment interiors”” as amended by
Amendment 25-61 and Amendment
25-66) extend survival time by
approximately 2 minutes over materials
that do not comply.

At the time these standards were
written the potential application of the
requirements of heat release and smoke
emission to seats was explored. The seat
frame itself was not a concern because
it was primarily made of aluminum and
there were only small amounts of non-

metallic materials. It was determined
that the overall effect on survivability
was negligible, whether or not the food
trays met the heat release and smoke
requirements. The requirements
therefore did not address seats. The
preambles to both the Notice of
Proposed Rule Making (NPRM), Notice
No. 85-10 (50 FR 15038, April 16, 1985)
and the Final Rule at Amendment 25—
61 (51 FR 26206, July 21, 1986),
specifically note that seats were
excluded “because the recently-adopted
standards for flammability of seat
cushions will greatly inhibit
involvement of the seats.”

Subsequently, the Final Rule at
Amendment 25-83 (60 FR 6615, March
6, 1995) clarified the definition of
minimum panel size: “It is not possible
to cite a specific size that will apply in
all installations; however, as a general
rule, components with exposed-surface
areas of one square foot or less may be
considered small enough that they do
not have to meet the new standards.
Components with exposed-surface areas
greater than two square feet may be
considered large enough that they do
have to meet the new standards. Those
with exposed-surface areas greater than
one square foot, but less than two square
feet, must be considered in conjunction
with the areas of the cabin in which
they are installed before a determination
could be made.”

In the late 1990s, the FAA issued
Policy Memorandum 97-112-39,
Guidance for Flammability Testing of
Seat/Console Installations, October 17,
1997 (http://rgl.faa.gov). That memo
was issued when it became clear that
seat designs were evolving to include
large, non-metallic panels with surface
areas that would impact survivability
during a cabin fire event, comparable to
partitions or galleys. The memo noted
that large surface area panels must
comply with heat release and smoke
emission requirements, even if they
were attached to a seat. If the FAA had
not issued such policy, seat designs
could have been viewed as a loophole
to the airworthiness standards that
would result in an unacceptable
decrease in survivability during a cabin
fire event.

In October of 2004, an issue was
raised regarding the appropriate
flammability standards for passenger
seats that incorporated non-traditional,
large, non-metallic panels in lieu of the
traditional metal covered by fabric. The
Seattle Aircraft Certification Office and
Transport Standards Staff reviewed this
design and determined that it
represented the kind and quantity of
material that should be required to pass
the heat release and smoke emissions
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requirements. We have determined that
special conditions would be
promulgated to apply the standards
defined in § 25.853(d) to seats with
large, non-metallic panels in their
design.
Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 757 series airplanes. It is not our
intent, however, to require seats with
large, non-metallic panels to meet
§25.853, Appendix F, parts IV and V, if
they are installed in cabins of airplanes
that otherwise are not required to meet
these standards. Because the heat
release and smoke testing requirements
of § 25.853 per Appendix F, parts IV and
V, are not part of the type certification
basis of the Model 757, these special
conditions are only applicable if the
Model 757 series airplanes are in 14
CFR part 121 operations. Section
121.312 requires compliance with the
heat release and smoke testing
requirements of § 25.853, for certain
airplanes, irrespective of the type
certification bases of those airplanes.
For Model 757 series airplanes, these
are the airplanes that would be affected
by these special conditions. Should
TIMCO apply at a later date for a
supplemental type certificate to modify
any other model included on Type
Certificate No. A2NM to incorporate the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability and it affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Boeing
Model 757 series airplanes modified by
TIMCO.

1. Except as provided in paragraph 3
of these special conditions, compliance
with Title 14 CFR part 25, Appendix F,
parts IV and V, heat release and smoke
emission, is required for seats that

incorporate non-traditional, large, non-
metallic panels that may either be a
single component or multiple
components in a concentrated area in
their design.

2. The applicant may designate up to
and including 1.5 square feet of non-
traditional, non-metallic panel material
per seat place that does not have to
comply with special condition Number
1, above. A triple seat assembly may
have a total of 4.5 square feet excluded
on any portion of the assembly (e.g.,
outboard seat place 1 square foot,
middle 1 square foot, and inboard 2.5
square feet).

3. Seats do not have to meet the test
requirements of Title 14 CFR part 25,
Appendix F, parts IV and V, when
installed in compartments that are not
otherwise required to meet these
requirements. Examples include:

a. Airplanes with passenger capacities
of 19 or less,

b. Airplanes that do not have § 25.853,
Amendment 25-61 or later, in their
certification basis and do not need to
comply with the requirements of 14 CFR
§121.312, and

c. Airplanes exempted from § 25.853,
Amendment 25-61 or later.

Issued in Renton, Washington, on
November 19, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7-23079 Filed 11-26-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0248; Directorate
Identifier 2007-CE-084—AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Aircraft Group, Scottish
Division, Model Beagle B.121 Series 1,
2, 3 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation

product. The MCAI describes the unsafe
condition as:

The Type Certificate Holder (TCH) has
received several reports of failed Rudder
torque tube assemblies. The torque tube
assemblies are subject to repetitive
inspection in accordance Airworthiness
Directive 2060 PRE 80. The recent failures
occurred in service after the inspections
required by AD 2060 PRE 80 had been
performed. In the event of such failures, loss
of directional control through both the
Rudder and Nosewheel Steering may occur.
The TCH has also received reports of loose
rivets attaching the inboard Anchor
Assembly to the Starboard Torque Tube.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL

DATES: We must receive comments on
this proposed AD by December 27,
2007.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
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to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007—****; Directorate Identifier
2007—-CE-084—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The United Kingdom Civil Aviation
Authority, which is the aviation
authority for United Kingdom, has
issued AD No: G-2005-0030, dated
October 12, 2005 (referred to after this
as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The Type Certificate Holder (TCH) has
received several reports of failed Rudder
torque tube assemblies. The torque tube
assemblies are subject to repetitive
inspection in accordance Airworthiness
Directive 2060 PRE 80. The recent failures
occurred in service after the inspections
required by AD 2060 PRE 80 had been
performed. In the event of such failures, loss
of directional control through both the
Rudder and Nosewheel Steering may occur.
The TCH has also received reports of loose
rivets attaching the inboard Anchor
Assembly to the Starboard Torque Tube.

The MCAI requires the inspection of
the rudder torque tube assemblies and
hubs for cracking and loose rivets with
conditional correction or replacement
following de Havilland Support Limited
Service Bulletin B121/65, Issue 2, dated
August 10, 2005.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

De Havilland Support Limited has
issued Service Bulletin No. B121/65,
Issue 2, dated August 10, 2005. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of

Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1 product of U.S. registry.
We also estimate that it would take
about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $80, or $80 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 12 work-hours and require parts
costing $10,000 for a cost of $10,960 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

British Aerospace (Scotland): Docket No.
FAA-2007-0248; Directorate Identifier
2007—-CE-084—AD.

Comments Due Date

(a) We must receive comments by

December 27, 2007.

Affected ADs

(b) None.
Applicability
(c) This AD applies to Beagle B.121 Series

1, 2, 3 airplanes, all serial numbers,

certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The Type Certificate Holder (TCH) has
received several reports of failed Rudder
torque tube assemblies. The torque tube
assemblies are subject to repetitive
inspection in accordance Airworthiness
Directive 2060 PRE 80. The recent failures
occurred in service after the inspections
required by AD 2060 PRE 80 had been
performed. In the event of such failures, loss
of directional control through both the
Rudder and Nosewheel Steering may occur.
The TCH has also received reports of loose
rivets attaching the inboard Anchor
Assembly to the Starboard Torque Tube.

The MCAI requires the inspection of the
rudder torque tube assemblies and hubs for
cracking and loose rivets with conditional
correction or replacement in accordance with
de Havilland Support Limited Service
Bulletin B121/65, Issue 2, dated August 10,
2005.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 100 hours time-in-service (TIS)
after the effective date of this AD and
thereafter at intervals not to exceed 100 hours
TIS, inspect the Rudder Torque Tube
Assemblies following de Havilland Support
Limited Service Bulletin B121/65, Issue 2,
dated August 10, 2005.

(2) Before further flight, replace any
cracked Rudder Torque Tube Assemblies and
correct any loose rivets in the Rudder Torque
Tube Assemblies that are found in the
inspections required in paragraph (f)(1) of
this AD, following de Havilland Support
Limited Service Bulletin B121/65, Issue 2,
dated August 10, 2005.

(3) After the effective date of this AD, used
rudder torque assemblies held as spares for
British Aerospace Aircraft Group, Scottish
Division, Model Beagle B.121 Series 1, 2, 3
airplanes must be inspected following de
Havilland Support Limited Service Bulletin
B121/65, Issue 2, dated August 10, 2005, and
found free of cracks prior to installation.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4138; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI United Kingdom Civil
Aviation Authority AD No: G-2005-0030,
dated October 12, 2005; and de Havilland
Support Limited Service Bulletin B121/65,
Issue 2, dated August 10, 2005, for related
information.

Issued in Kansas City, Missouri, on
November 20, 2007.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E7—23025 Filed 11-26-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0249; Directorate
Identifier 2007-CE-088—AD]

RIN 2120-AA64

Airworthiness Directives; Alpha
Aviation Design Limited Model R2160
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as distortion of the
rudder bars due to rudder control forces
during aerobatic operation and nose
wheel steering reaction forces. Rudder
bar distortion could result in reduced
control or loss of control. The proposed
AD would require actions that are

intended to address the unsafe
condition described in the MCAL

DATES: We must receive comments on
this proposed AD by December 27,
2007.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-0249; Directorate Identifier
2007—-CE-088—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
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proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

In 1987, we issued AD 87-08-01,
Amendment 39-5601, and in 1999, we
issued AD 99-01-04, Amendment 39—
10971. Those two ADs required actions
intended to address an unsafe condition
on the products listed above.

We since determined that it is
necessary to expand the airplane
applicability of AD 99-01-04 to require
rudder bar replacement on Alpha
Aviation Design Limited Model R2160
airplanes, serial numbers 1 through 378.
The requirement to replace the rudder
bars makes the inspection requirement
of AD 87-08-01 no longer necessary.

The Civil Aviation Authority, which
is the aviation authority for New
Zealand, has issued AD DCA/R2000/
23B, dated October 25, 2007 (referred to
after this as ‘“‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states that rudder
control forces during aerobatic
operation and nose wheel steering
reaction forces may cause rudder bar
distortion. Rudder bar distortion could
result in reduced control or loss of
control.

The MCAI requires you to replace the
left and right rudder bars with
reinforced rudder bars.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Alpha Aviation has issued Service
Bulletin AA-SB-27-003, dated October
19, 2007. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or

develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 9 products of U.S. registry.
We also estimate that it would take
about 3 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $657 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $8,073, or $897 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-5601 and
Amendment 39-10971, and adding the
following new AD:

Alpha Aviation Design Limited: Docket No.
FAA-2007-0249; Directorate Identifier
2007-CE-088-AD.

Comments Due Date

(a) We must receive comments by
December 27, 2007.

Affected ADs

(b) This AD supersedes AD 87-08-01,
Amendment 39-5601; and AD 99-01-04,
Amendment 39-10971.

Applicability

(c) This AD applies to Model R2160
airplanes, serial numbers 1 through 378, that:

(1) Are certificated in any category; and

(2) Have not installed the improved design
rudder bars part number (P/N) 27.40.31.010
and P/N 27.40.31.020 following either
Avions Pierre Robin Service Bulletin No.
143, dated September 8, 1995, or Alpha
Aviation Service Bulletin AA-SB-27-003,
dated October 19, 2007.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) states that
rudder control forces during aerobatic
operation and nose wheel steering reaction
forces may cause rudder bar distortion.
Rudder bar distortion could result in reduced
or loss of control. The MCAI requires you to
replace the left and right rudder bars with
reinforced rudder bars.

Restatement of Requirements of AD 99-01-
04

(f) For airplanes with serial numbers 250
through 378: Unless already done, within the
next 50 hours time-in-service (TIS) after
March 12, 1999 (the effective date of AD 99—
01-04) replace the left and right rudder bars,
part number (P/N) 27.23.01.010 (left) and
P/N 27.23.01.020 (right), with the reinforced
rudder bars, P/N 27.40.31.010 (left) and P/N
27.40.31.020 (right) or FAA-equivalent part
numbers, following Alpha Aviation Service
Bulletin AA-SB—-27-003, dated October 19,
2007.

New Requirements of This AD: Actions and
Compliance

(g) For airplanes with serial numbers 1
through 249: Unless already done, within the
next 50 hours TIS after the effective date of
this AD or within the next 3 months after the
effective date of this AD, whichever occurs
first, replace the left and right rudder bars,
P/N 27.23.05.010 (left) and P/N 27.23.05.020
(right), with the reinforced rudder bars, P/N
27.40.31.010 (left) and P/N 27.40.31.020
(right) or FAA-equivalent part numbers,
following Alpha Aviation Service Bulletin
AA-SB-27-003, dated October 19, 2007.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act

(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to New Zealand Civil Aviation
Authority AD DCA/R2000/23B, dated
October 25, 2007; and Alpha Aviation
Service Bulletin AA-SB—27-003, dated
October 19, 2007, for related information.

Issued in Kansas City, Missouri, on
November 20, 2007.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E7—23017 Filed 11-26-07; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 260

Guides for the Use of Environmental
Marketing Claims

AGENCY: Federal Trade Commission.

ACTION: Request for public comment;
announcement of public meetings.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”’)
requests public comment on its Guides
for the Use of Environmental Marketing
Claims (“Green Guides” or “Guides”).
The Commission is soliciting comment
as part of its systematic review of all
current FTC rules and guides. The
Commission also is announcing plans to
host public meetings to explore
developments in environmental and
“green energy-related” marketing.
DATES: Written comments relating to the
Green Guides review must be received
by February 11, 2008. The first public
meeting, “Carbon Offsets and
Renewable Energy Certificates,” will be
held on January 8, 2008 in Washington,
DC. Details, including location and
registration information, are set forth in
a separate Federal Register notice
published concurrently. The
Commission plans to announce
additional environmental marketing
public meetings at later dates.
ADDRESSES: Interested parties are
invited to submit written comments
relating to the Green Guides review.
Comments should refer to “Green
Guides Regulatory Review, 16 CFR part
260, Comment, Project No. P954501” to
facilitate organization of comments. A
comment filed in paper form should
include this reference both in the text
and on the envelope, and should be
mailed or delivered to the following
address: Federal Trade Commission/
Office of the Secretary, Room H-135

(Annex B), 600 Pennsylvania Avenue,
NW., Washington, DC 20580. Comments
containing confidential material must be
filed in paper form, must be clearly
labeled “Confidential’, and must
comply with Commission Rule 4.9(c).1
The FTC is requesting that any comment
filed in paper form be sent by courier or
overnight service, if possible, because
postal mail in the Washington area and
at the Commission is subject to delay
due to heightened security precautions.

Comments filed in electronic form
should be submitted by following the
instructions on the web-based form at
https://secure.commentworks.com/ftc-
GreenGuidesReview. To ensure that the
Commission considers an electronic
comment, you must file it on that web-
based form. You may also visit http://
www.regulations.gov to read this notice,
and may file an electronic comment
through that Web site. The Commission
will consider all comments that
www.regulations.gov forwards to it.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC Web
site, to the extent practicable, at http://
www.ftc.gov. As a matter of discretion,
the FTC makes every effort to remove
home contact information for
individuals from the public comments it
receives before placing those comments
on the FTC Web site. To read our policy
on how we handle the information you
submit—including routine uses
permitted by the Privacy Act—please
review the FTC’s privacy policy, at
http://www.ftc.gov/ftc/privacy.shtm.
FOR FURTHER INFORMATION CONTACT:
Janice Podoll Frankle, Attorney, 202—
326-3022, or Laura Koss, Attorney, 202—
326—2890, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission.

SUPPLEMENTARY INFORMATION:

I. Background

The Commission issued the Green
Guides, 16 CFR part 260, to help
marketers avoid making environmental

1The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See
Commission Rule 4.9(C), 16 CFR 4.9(c).
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claims that are unfair or deceptive
under Section 5 of the FTC Act, 15
U.S.C. 45.2 Industry guides, such as
these, are administrative interpretations
of the law. Therefore, they do not have
the force and effect of law and are not
independently enforceable. The
Commission can take action under the
FTC Act, however, if a business makes
environmental marketing claims
inconsistent with the Guides. In any
such enforcement action, the
Commission must prove that the act or
practice at issue is unfair or deceptive.

The Green Guides outline general
principles that apply to all
environmental marketing claims and
then provide guidance regarding
specific environmental claims. For all
claims, the Guides advise: That
qualifications and disclosures be
sufficiently clear and prominent to
prevent deception; that marketers make
clear whether their claims apply to the
product, the package, or a component of
either; that claims not overstate an
environmental attribute or benefit,
expressly or by implication; and that
marketers present comparative claims in
a manner that makes the basis for the
comparison sufficiently clear to avoid
consumer deception.

The Guides then specifically address:
general environmental benefit claims,
such as “environmentally friendly”’;
degradable claims; compostable claims;
recyclable claims; recycled content
claims; source reduction claims;
refillable claims; and ozone safe/ozone
friendly claims. For each of these
claims, the Green Guides explain how
reasonable consumers are likely to
interpret them. The Guides also describe
the basic elements necessary to
substantiate claims within each category
and present options for qualifying
specific claims to avoid deception.? The
illustrative qualifications provide “safe
harbors” for marketers who want
certainty about how to make
environmental claims, but do not
represent the only permissible
approaches to qualifying a claim.

2The Commission issued the Green Guides in
1992, 57 FR 36363, and subsequently revised them
in 1996 (61 FR 53311) and 1998 (63 FR 24240). The
FTC also administers other rules and guides in the
environmental and energy areas, pursuant to several
federal statutes including the FTC Act. See Guide
Concerning Fuel Economy Advertising for New
Automobiles (16 CFR part 259), Appliance Labeling
Rule (16 CFR part 305), Fuel Rating Rule (16 CFR
part 306), Alternative Fuel Vehicles Rule (16 CFR
part 309), Recycled Oil Rule (16 CFR part 311), and
Labeling and Advertising of Home Insulation Rule
(the “R-Value” Rule) (16 CFR part 460).

3 The Guides do not, however, establish standards
for environmental performance or prescribe testing
protocols.

II. Regulatory Review of the Green
Guides

The Commission reviews all of its
rules and guides periodically to
examine their efficacy, costs, and
benefits; and to determine whether to
retain, modify, or rescind them. This
notice commences the Commission’s
review of the Green Guides.

A. General Areas of Interest for FTC
Review

As part of its review, the Commission
is seeking comment on a number of
general issues, including the continuing
need for the Guides and their economic
impact, the effect of the Guides on the
accuracy of various environmental
claims, and the interaction of the Guides
with other environmental marketing
regulations. The Commission believes
that this review is important to ensure
that the Guides are appropriately
responsive to any changes in the
marketplace. Since the Commission’s
last revisions in 1998, sellers and
marketers increasingly have publicized
the environmental attributes of certain
products, packaging, services, and
manufacturing processes. Moreover,
sellers and marketers are making new
green claims, including those regarding
renewable energy, carbon offsets, and
sustainability, among others, that are
not currently covered by the Green
Guides.

The Commission also seeks to ensure
that the Guides are appropriately
responsive to any changes in consumer
perception of environmental claims. As
the Commission recognized in originally
issuing the Guides, science and
technology in the environmental area
are constantly changing and new
developments might affect consumer
perception. Thus, the Commission
solicits specific consumer survey
evidence and consumer perception data
addressing environmental claims,
including claims not currently covered
by the Guides.

B. Specific Areas of Interest for FTC
Review

Since the last revisions to the Guides
in 1998, the Commission occasionally
has received informal input regarding
the efficacy of its guidance on specific
claims as well as requests for
clarification through additional
examples. Some of the questions
included in this notice, therefore,
address claim-specific issues. By
including these issues, the Commission
intends to facilitate comment, and the
inclusion or exclusion of any issue is no
indication of the Commission’s intent to

make any specific modifications to the
Guides.

I11. Issues for Comment

The Commission requests written
comment on any or all of the following
questions. The Commission requests
that responses to its questions be as
specific as possible, including a
reference to the question being
answered, and reference to empirical
data or other evidence wherever
available and appropriate.

A. General Issues

(1) Is there a continuing need for the
Guides? Why or why not?

(2) What benefits have the Guides
provided to consumers? What evidence
supports the asserted benefits?

(3) What modifications, if any, should
be made to the Guides to increase their
benefits to consumers?

(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the costs the Guides impose on
businesses, and in particular on small
businesses?

(c) How would these modifications
affect the benefits to consumers?

(4) What impact have the Guides had
on the flow of truthful information to
consumers and on the flow of deceptive
information to consumers?

(5) What significant costs have the
Guides imposed on consumers? What
evidence supports the asserted costs?

(6) What modifications, if any, should
be made to the Guides to reduce the
costs imposed on consumers?

(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the benefits provided by the
Guides?

(7) Please provide any evidence that
has become available since 1998
concerning consumer perception of
environmental claims, including claims
not currently covered by the Guides.
Does this new information indicate that
the Guides should be modified? If so,
why, and how? If not, why not?

(8) Please provide any evidence that
has become available since 1998
concerning consumer interest in
particular environmental issues. Does
this new information indicate that the
Guides should be modified? If so, why,
and how? If not, why not?

(9) What benefits, if any, have the
Guides provided to businesses, and in
particular to small businesses? What
evidence supports the asserted benefits?

(10) What modifications, if any,
should be made to the Guides to
increase their benefits to businesses,
and in particular to small businesses?
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(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the costs the Guides impose on
businesses, and in particular on small
businesses?

(c) How would these modifications
affect the benefits to consumers?

(11) What significant costs, including
costs of compliance, have the Guides
imposed on businesses, and in
particular on small businesses? What
evidence supports the asserted costs?

(12) What modifications, if any,
should be made to the Guides to reduce
the costs imposed on businesses, and in
particular on small businesses?

(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the benefits provided by the
Guides?

(13) What evidence is available
concerning the degree of industry
compliance with the Guides?

(a) To what extent has there been a
reduction in deceptive environmental
claims since the Guides were issued?
Please provide any supporting evidence.
Does this evidence indicate that the
Guides should be modified? If so, why,
and how? If not, why not?

(b) To what extent have the Guides
reduced marketers’ uncertainty about
which claims might lead to FTC law
enforcement actions? Please provide any
supporting evidence. Does this evidence
indicate that the Guides should be
modified? If so, why, and how? If not,
why not?

(14) Are there claims addressed in the
Guides on which guidance is no longer
needed? If so, explain. Please provide
supporting evidence.

(15) What potentially unfair or
deceptive environmental marketing
claims, if any, are not covered by the
Guides?

(a) What evidence demonstrates the
existence of such claims?

(b) With reference to such claims,
should the Guides be modified? If so,
why, and how? If not, why not?

(16) What modifications, if any,
should be made to the Guides to
account for changes in relevant
technology or economic conditions?
What evidence supports the proposed
modifications?

(17) Do the Guides overlap or conflict
with other federal, state, or local laws or
regulations? If so, how?

(a) What evidence supports the
asserted conflicts?

(b) With reference to the asserted
conflicts, should the Guides be
modified? If so, why, and how? If not,
why not?

(c) Is there evidence concerning
whether the Guides have assisted in

promoting national consistency with
respect to the regulation of
environmental claims? If so, please
provide that evidence.

(18) Are there international laws,
regulations, or standards with respect to
environmental marketing claims that the
Commission should consider as it
reviews the Guides, such as the
International Organization for
Standardization (“ISO’’) 14021,
Environmental Labels and
Declarations—Self-Declared
Environmental Claims? If so, what are
they? Should the Guides be modified in
order to harmonize with these
international laws, regulations, or
standards? If so, why, and how? If not,
why not?

B. Specific Issues

(1) Should the Guides be revised to
include guidance regarding renewable
energy or carbon offset claims? If so,
why, and what guidance should be
provided? If not, why not?

(a) What evidence supports making
your proposed revision(s)?

(b) What evidence is available
concerning consumer understanding of
the terms “renewable energy” and
“carbon offset”’?

(c) What evidence constitutes a
reasonable basis to support each such
claim?

(2) Should the Guides be revised to
include guidance regarding
“sustainable” claims? If so, why, and
what guidance should be provided? If
not, why not?

(a) What evidence supports making
your proposed revision(s)?

(b) What evidence is available
concerning consumer understanding of
the term ““sustainable”?

(c) What evidence constitutes a
reasonable basis to support a
‘““sustainable” claim?

(3) Should the Guides be revised to
include guidance regarding ‘‘renewable”
claims? If so, why, and what guidance
should be provided? If not, why not?

(a) What evidence supports making
your proposed revision(s)?

(b) What evidence is available
concerning consumer understanding of
the term ‘“‘renewable”’?

(c) What evidence constitutes a
reasonable basis to support a
“renewable” claim?

(4) The Guides provide that a recycled
content claim may be made only for
materials that have been recovered or
otherwise diverted from the solid waste
stream, either during the manufacturing
process or after consumer use. Do the
current Guides provide sufficient
guidance for recycled content claims for
textile products? If so, why? If not, why

not, and what guidance should be
provided? What evidence supports
making your proposed revision(s)?

(5) The Guides suggest that recycled
content be calculated on the annual
weighted average of a product. Should
the Guides be revised to include
alternative method(s) of calculating
recycled content, e.g., based on the
average recycled content within a
product line, or an average amount of
recycled content used by a manufacturer
across many or all of its product lines?
If so, why, and what is the appropriate
method(s) of calculation? If not, why
not? What evidence supports making
your proposed revision(s)?

(6) The Guides provide that an
unqualified claim that a product or
package is degradable, biodegradable or
photodegradable should be
substantiated by competent and reliable
scientific evidence that the entire
product or package will completely
break down and return to nature within
a “‘reasonably short period of time after
customary disposal.” Should the Guides
be revised to provide more specificity
with respect to the time frame for
product decomposition? If so, why, and
what should the time frame be? If not,
why not? What evidence supports
making your proposed revision(s)?

IV. Public Meetings

Because of the wide-reaching issues
involved in environmental marketing,
the Commission also believes it would
be beneficial to facilitate public
dialogue on select issues by hosting
public meetings. Commission staff will
review and consider information
gathered at these meetings in addition to
the public comments in formulating its
final recommendation to the
Commission concerning the Green
Guides review. As noted above, the first
public meeting, to be held on January 8,
2008, will address carbon offsets and
renewable energy certificates. The
Commission plans to announce
additional public meetings addressing
other green topics, such as green
labeling and advertising developments
and consumer perception of green
marketing claims.

List of Subjects in 16 CFR Part 260

Adpvertising, Environmental claims,
Labeling, Trade practices.

Authority: 15 U.S.C. 41-58.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. E7—23007 Filed 11-26-07; 8:45 am]|
BILLING CODE 6750-01-P
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FEDERAL TRADE COMMISSION
16 CFR Part 260

Guides for the Use of Environmental
Marketing Claims; Carbon Offsets and
Renewable Energy Certificates; Public
Workshop

AGENCY: Federal Trade Commission.

ACTION: Announcement of public
workshop; request for public comment.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”)
is planning to host a public workshop
on January 8, 2008 to examine the
emerging market for carbon offsets (i.e.,
greenhouse gas emission reduction
products) and renewable energy
certificates, and related advertising
claims. The workshop is a component of
the Commission’s regulatory review of
the Guides for the Use of Environmental
Marketing Claims, which is being
announced in a separate Federal
Register notice published concurrently.
DATES: The workshop will be held on
Tuesday, January 8, 2008, from 9 a.m. to
5 p.m. at the FTC’s Satellite Building
Conference Center, located at 601 New
Jersey Avenue, NW., Washington, DC.
Any written comments related to the
workshop must be received by January
25, 2008.

ADDRESSES: Registration Information:
The workshop is open to the public, and
there is no fee for attendance. The FTC
also plans to make this workshop
available via a webcast (see http://
www.ftc.gov/bep/workshops/
carbonoffsets/index.shtml). For
admittance to the Conference Center, all
attendees will be required to show a
valid photo identification, such as a
driver’s license. The FTC will accept
pre-registration for this workshop. Pre-
registration is not necessary to attend,
but is encouraged so that we may better
plan this event. To pre-register, please
e-mail your name and affiliation to
carbonworkshop@ftc.gov. When you
pre-register, we will collect your name,
affiliation, and your e-mail address.
This information will be used to
estimate how many people will attend.
We may use your e-mail address to
contact you with information about the
workshop.

Under the Freedom of Information
Act (“FOIA”) or other laws, we may be
required to disclose to outside
organizations the information you
provide. For additional information,
including routine uses permitted by the
Privacy Act, see the Commission’s
Privacy Policy at http://www.ftc.gov/ftc/
privacy.him. The FTC Act and other
laws the Commission administers

permit the collection of this contact
information to consider and use for the
above purposes.

Written and Electronic Comments:
The submission of comments is not
required for attendance at the workshop.
If you wish to submit written or
electronic comments about the topics to
be discussed at the workshop, such
comments must be received by January
25, 2008. Such comments may be
submitted before or after the workshop
at the discretion of the commenter.
Comments should refer to “Carbon
Offset Workshop—Comment, Project
No. P074207,” to facilitate organization
of comments. A comment filed in paper
form should include this reference both
in the text and on the envelope, and
should be mailed or delivered to the
following address: Federal Trade
Commission/Office of the Secretary,
Room H-135 (Annex O), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. Comments
containing confidential material must be
filed in paper form; must be clearly
labeled “Confidential;” and must
comply with Commission Rule 4.9(c).?
The FTC is requesting that any comment
filed in paper form be sent by courier or
overnight service, if possible, because
postal mail in the Washington area and
at the Commission is subject to delay
due to heightened security precautions.

Comments filed in electronic form
should be submitted by following the
instructions on the web-based form at
http://secure.commentworks.com/ftc-
carbonworkshop. To ensure that the
Commission considers an electronic
comment, you must file it on that web-
based form. You may also visit http://
www.regulations.gov to read this notice,
and may file an electronic comment
through that Web site. The Commission
will consider all comments that http://
www.regulations.gov forwards to it.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC Web
site, to the extent practicable, at http://
www.ftc.gov. As a matter of discretion,

1The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See
Commission Rule 4.9(c), 16 CFR 4.9(c).

the FTC makes every effort to remove
home contact information for
individuals from the public comments it
receives before placing those comments
on the FTC Web site. To read our policy
on how we handle the information you
submit—including routine uses
permitted by the Privacy Act—please
review the FTC’s privacy policy, at
http://www.ftc.gov/ftc/privacy.shtm.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Attorney, 202—-326—
2889, Division of Enforcement, Bureau
of Consumer Protection, Federal Trade
Commission.

SUPPLEMENTARY INFORMATION:

1. Introduction

The FTC staff is planning to conduct
a one-day workshop on January 8, 2008
related to the marketing of greenhouse
gas reduction credits (commonly
referred to as ‘‘carbon offsets’’) and
renewable energy certificates (“RECs”).
The workshop will focus on consumer
protection issues in these markets, such
as consumer perception of carbon offset
and REC advertising claims and
substantiation for such claims. This
workshop is one component of the
Commission’s regulatory review of the
Guides for the Use of Environmental
Marketing Claims (16 CFR Part 260),
which the FTC is announcing in a
separate, concurrent Federal Register
notice.2 The FTC is seeking comment on
the issues that will be addressed at this
workshop. Comments may be submitted
before or after the workshop provided
they are received by January 25, 2008 as
explained in the “WRITTEN AND
ELECTRONIC COMMENTS” section of
this notice.

This notice addresses several issues
related to the upcoming workshop. It
provides background on carbon offsets
and RECs. It briefly discusses the
existing regulatory framework in this
area, including the FTC’s consumer
protection authority. In addition, the
notice discusses consumer protection
issues raised by the marketing of offsets
and RECs, as well as marketing and
advertising claims based on the
purchase of these products. The notice
concludes with a short description of
possible issues for discussion at the
workshop and questions for comment.

2The Commission reviews all of its rules and
guides periodically. These reviews seek information
about the costs and benefits of the Commission’s
existing rules and guides and their regulatory and
economic impact. The information obtained during
these reviews assists the Commission in identifying
rules and guides that warrant modification or
rescission.
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II. Background

A. Carbon Offsets and RECs

The market for the sale of carbon
offsets in the United States has
experienced significant growth in the
last two years.? The FTC’s workshop,
therefore, will focus primarily on
consumer protection issues involving
the newly-emerging carbon offset
market. Because the REC market is
closely associated with the sale of
carbon offsets, the workshop also will
address REC marketing.4 This notice
briefly describes these products, as well
as the current regulatory framework in
which these activities take place.

Carbon Offsets: In generaﬁ), carbon
offsets are credits or certificates that
represent the right to claim
responsibility for greenhouse gas
emission reductions. For example, a
carbon offset provider might use offset
proceeds to pay for landfill methane
collection activities or tree planting in
an effort to reduce greenhouse gasses. In
some cases, carbon offset sellers use the
proceeds to purchase RECs (discussed
below). By acquiring these greenhouse
gas reduction credits, purchasers,
including individuals and businesses,
seek to reduce their “carbon footprints”
or to make themselves “carbon neutral.”
For example, a consumer who flies
across the country is “responsible” for
a percentage of the carbon emitted from
the fossil fuel burned by the plane. That
consumer can purchase a certificate that
funds activities that purport to reduce
carbon emissions elsewhere, in
quantities equal to all, or a portion, of
the carbon for which that consumer is
“responsible.” Additionally, some
businesses purchase offsets to provide a
basis for their advertising claims (e.g.,
“our coffee is carbon neutral”).

Renewable Energy Certificates
(“RECs”’): Generally, retail electricity
customers can support renewable
energy > through one of two methods: by
purchasing renewable electricity or by
purchasing renewable energy
certificates.® Under the first approach,
consumers purchase renewable energy

3 See, e.g., Hamilton, Katherine, et al., “State of
the Voluntary Carbon Market 2007: Picking Up
Steam,” New Carbon Finance and The Ecosystem
Marketplace (July 17, 2007) (http://
ecosystemmarketplace.com/documents/acrobat/
StateoftheVoluntaryCarbonMarket-
18July_Final.pdf).

4RECs are known also as green certificates, green
tags, or tradable renewable certificates.

5Renewable energy, such as wind and solar
power, is energy derived from sources that are
constantly replenished. See, e.g., http://
www.nrel.gov/learning/re_basics.html and http://
www.epa.gov/greenpower/whatis/
renewableenergy.htm.

6 Some consumers may also have the option of
producing their own electricity.

through traditional electricity contracts
with their local utility or power
provider, in areas in which such energy
is sold.” This energy is often more
expensive to produce than conventional
energy; consequently, consumers
usually pay a premium.? Some
generators who cannot sell all of their
renewable energy at a sufficient
premium in their “home” market,
therefore, may find it advantageous to
split their output into two products: The
electricity itself and certificates (RECs)
representing the renewable attributes of
that electricity. Under this second
approach, generators sell their
electricity at market prices applicable to
conventionally-produced power.
Generators then charge for the
electricity’s renewable attribute
separately by selling certificates to
individuals and business purchasers
across the country who use them to
characterize the conventional electricity
they buy as renewable.® The REC
market, therefore, helps renewable
energy generators by significantly
expanding the number of potential
renewable energy purchasers, possibly
avoiding transmission costs associated
with traditional contracts, and helping
to ameliorate supply and demand
problems associated with the
intermittent operation of some
renewable energy facilities (e.g., solar
power facilities).10

B. Regulatory Framework

Offset and REC sales can generally
occur in two types of markets: (1)
Markets that facilitate compliance with
regulatory targets (so called
“mandatory” or ‘“‘compliance’” markets),

7 Electricity generated from renewable sources is
physically indistinguishable from conventional
electricity once it is introduced into the power grid.
Therefore, it is impossible for consumers to
determine that the electricity that flows into their
homes is generated by renewable energy. By
purchasing a certain amount of renewable
electricity through their utility, consumers simply
buy the right to call the electricity they use
“renewable” and ensure that an equivalent amount
of renewable electricity is supplied to the power
grid.

8 While some generators may be able to sell
renewable energy at the same price as, or even
lower prices than, conventional electricity, they
nonetheless may be able to charge premium
prices—either through direct sales or the marketing
of certificates.

9 The certificate represents a property right in the
technological and environmental attributes of
renewable energy. The precise nature of the
attributes represented by a REC, however, continues
to be a matter of discussion. Generally, one REC
represents the right to describe one megawatt of
electricity as “renewable.”” Currently, there is no
uniform or mandatory definition of a REC.

10 See Holt, Ed and Bird, Lori, “Emerging Markets
for Renewable Energy Certificates: Opportunities
and Challenges,” National Renewable Energy
Laboratory (Jan. 2005) at 8-9.

and (2) markets unrelated to existing
regulatory programs (so called
“voluntary” markets).

RECs currently play a role in
mandatory markets. For example, some
states require certain electricity
providers to purchase a minimum
percentage of their electricity from
renewable sources. Purchasing
renewable energy directly, however, is
not always practical. Thus, some states
allow providers to meet their quotas,
usually called “renewable portfolio
standards,” through the purchase of
RECs. Although there are no current
mandatory markets for carbon offsets in
the United States, there are ongoing
efforts at the state level to develop
greenhouse gas reduction programs that
may impact carbon offset sales in the
future.1* Because the sale of RECs to
meet regulatory targets already involves
ongoing state oversight, and there are no
current, mandatory markets for carbon
offsets, the workshop will concentrate
on marketing in the voluntary market.

Where offsets and RECs are not
generated to meet regulatory targets,
they are bought and sold in a voluntary
market to meet demand. In this
voluntary market, no federal agency
currently has a comprehensive
environmental regulatory program.?2 In
the absence of national regulation,
voluntary third-party certification
programs have arisen, and more are
under development, to help reduce
inappropriate practices and to provide
guidance to marketers through the
development of industry standards.

The FTC, however, has an important
role to play in combating unfair and
deceptive practices in this market. In
carrying out this mission, the
Commission enforces the FTC Act,
which states that unfair or deceptive
trade practices are unlawful.13 In
interpreting the FTC Act, the
Commission has determined that a
representation, omission, or practice is
deceptive if it is likely to mislead

11 See, e.g., Regional Greenhouse Gas Initiative,
http://www.rggi.org/.

12 The Environmental Protection Agency has
established the Green Power Partnership, a
voluntary program to encourage organizations in
the United States to purchase renewable power
through RECs and other renewable energy products
(http://www.epa.gov/grnpower/).

1315 U.S.C. 45. An act or practice is unfair if the
injury it causes, or is likely to cause, is substantial,
not outweighed by other benefits, and not
reasonably avoidable. See Section 5(n) of the FTC
Act, 15 U.S.C. 5(n); see also FTC Policy Statement
on Unfairness, appended to International Harvester
Co., 104 F.T.C. 949, 1070 (1984) (http://
www.ftc.gov/bep/policystmt/ad-unfair.htm).
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consumers acting reasonably in the
circumstances and is material.14

Under the FTC Act, all marketers
making express or implied claims about
the attributes of their product or service
must have a reasonable basis for their
claims at the time they make them. In
the realm of environmental advertising,
a reasonable basis often requires
competent and reliable scientific
evidence. Such evidence includes tests,
research, studies, or other evidence,
based on the expertise of professionals
in the relevant area, that have been
conducted and evaluated in an objective
manner by persons qualified to do so,
using procedures generally accepted in
the profession to yield accurate and
reliable results.

In exercising its authority under the
FTC Act or other statutes, the FTC has
developed a variety of rules and guides
related to energy and environmental
marketing practices.1® One of these, the
Guides for the Use of Environmental
Marketing Claims (‘“Green Guides”),
addresses the application of Section 5 of
the FTC Act to environmental
advertising and marketing practices.16
The Green Guides provide information
on consumer interpretation of certain
environmental marketing claims so that
marketers can avoid making false or
misleading claims. The Guides focus on
the way in which consumers
understand environmental claims and
not necessarily the technical or
scientific definition of various terms.

While the FTC has often addressed
consumer protection issues related to
energy and environmental issues, the
FTC does not have the authority or
expertise to establish environmental
performance standards. Accordingly, we
do not plan to develop environmental
standards for carbon offsets and RECs.
Instead, the FTC’s efforts in this area
will focus on our traditional consumer

14 See FTC Policy Statement on Deception,
appended to Cliffdale Associates, Inc., 103 F.T.C.
110, 174 (1984) (http:
//www.ftc.gov/bcp/policystmt/
ad-decept.htm).

15 See Guide Concerning Fuel Economy
Advertising for New Automobiles (16 CFR part
259), Guides for the Use of Environmental
Marketing Claims (16 CFR part 260), Appliance
Labeling Rule (16 CFR part 305), Fuel Rating Rule
(16 CFR part 306), Alternative Fuel Vehicles Rule
(16 CFR part 309), Recycled Oil Rule (16 CFR part
311), and Labeling and Advertising of Home
Insulation Rule (the “R-Value’ Rule) (16 CFR part
460).

16 FTC guides “‘are administrative interpretations
of laws administered by the Commission for the
guidance of the public in conducting its affairs in
conformity with legal requirements.” 16 CFR part
17. Conduct that is inconsistent with the guides
may result in corrective action by the Commission,
if after investigation, the Commission has reason to
believe that the conduct is unfair or deceptive to
consumers.

protection role, addressing deceptive
and unfair practices under the FTC Act.

C. Consumer Protection Issues

Carbon offset and REC marketing
activities raise several consumer
protection issues. These issues stem
both from claims for offset and REC
products themselves and from claims
for other products based on offset and
REC purchases (e.g., “our snacks are
made with green electricity”). As
discussed in more detail below, the
nature of these products, consumer
understanding of claims, and
substantiation of claims all raise
consumer protection challenges for
offset and REC marketers.

The nature of offset and REC claims
raises particular challenges because
consumers cannot easily verify that they
are receiving that for which they paid.
For example, most consumers would
have great difficulty confirming that
their payments actually fund projects
that may take place in a distant location.
Moreover, even if a consumer could
verify a project’s existence, it likely
would be impossible for the average
consumer to determine whether the
scientifically complex project actually
reduces atmospheric carbon in the
amount claimed, or how much the
consumer’s offset purchase actually
contributes to the project.1” As a result,
the potential for deception is greater
than with more tangible products for
which consumers more easily can
confirm most advertising claims.

In addition, consumer interpretation
of offset and REC-related claims is an
essential factor in addressing consumer
protection questions in these markets.
We are not aware of any research that
addresses consumer understanding of
advertising claims related to carbon
offsets and RECs. As a result, there
appear to be many open questions. For
example, when consumers buy these
products, do they know what they are
buying? How do consumers interpret
express or implied claims about
environmental benefits from offsets and
RECs? Do consumers assume that their
offset purchases are creating reductions
in greenhouse gas emissions beyond
what would have otherwise occurred
without offset sales? How quickly do
they believe reductions occur? Should
marketers consider consumer
understanding about the incidental
benefits of renewable energy, such as air
pollutant reductions or regional
environmental improvements? Do

17 Similarly, it is difficult for consumers to
determine for themselves whether the RECs they
purchase actually represent the environmental
attributes of renewable energy generation.

consumers interpret REC and offset
claims to include implied claims of
broader (or narrower) environmental
benefit? Questions of consumer
interpretation are important because
marketers must ensure that all
reasonable interpretations of their
claims are truthful, not misleading, and
substantiated.

Substantiation in particular can pose
challenges in the REC and offset
markets. For example, bringing RECs
and offsets to market may involve
multiple transactions and a large
number of entities; consequently, the
methods used to track RECs and offsets
through the market are often
complicated. In addition, efforts to
verify the validity of these products can
be difficult because the underlying
activities may take place in remote
locations or over an extended time
period. Inadequate tracking and
verification systems could lead to
substantiation problems, even for
marketers acting in good faith, and
create opportunities for bad actors to
deceive consumers. For example,
marketers could inadvertently, or
intentionally, sell multiple certificates
based on the same carbon reduction or
renewable energy activities (i.e.,
“double counting”).

One carbon offset issue, commonly
referred to as “additionality,” has
generated significant discussion.!8
“Additionality”” addresses whether
carbon offset consumers are paying for
a project that would have occurred
without the offset market. In the view of
many involved with this market,19 offset
sellers have a duty to demonstrate that
their underlying greenhouse gas
reduction projects would not have
occurred but for the sale of the offset;
otherwise, they argue, sellers are not
really reducing greenhouse gas

18 “Additionality” is a term generally associated
with mandatory carbon reduction programs
implemented pursuant to the Kyoto Protocol, an
international agreement under the United Nations
Framework Convention on Climate Change (http:
//unfccc.int/resource/docs/convkp/kpeng.pdyf).
While no such mandatory program exists in the
United States, many offset marketers and other
interested parties here have looked to the Kyoto
framework in developing practices in the voluntary
offset market in the United States.

19 See, e.g., “A Consumers’” Guide to Retail
Carbon Offset Providers,” Clean Air-Cool Planet
(2006) (http://www.cleanair-coolplanet.org/
ConsumersGuidetoCarbonOffsets.pdf); Kollmus, A.,
“Voluntary Offsets For Air-Travel Carbon
Emissions: Evaluations and Recommendations of
Thirteen Offset Companies,” Tufts Climate
Initiative (Dec. 2006) (http://www.tufts.edu/tie/tci/
pdf/TCI_Carbon_Offsets_Paper_April-2-07.pdf); and
“The Green-e Greenhouse Gas Emission Reduction
Product Certification Program Standard,” Center for
Resource Solutions (June 2007) (http://resource-
solutions.org/mv/docs/
Ge_GHG_Product_Standard_V1.pdf).
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emissions. Under this view, for
example, it would not be appropriate to
sell offsets based on a project (e.g.,
capturing methane from a landfill)
implemented to comply with existing
environmental regulations because any
greenhouse gas reductions would have
occurred without the sale of the offsets.
The practical application of the
“additionality”” concept to specific fact
scenarios has raised a large number of
questions and produced a variety of
opinions among industry members and
other stakeholders.

I11. Issues and Questions for Discussion
at the Workshop

As discussed above, the Commission’s
public workshop will explore
advertising claims for carbon offsets and
RECs, as well as advertising claims
based on the purchase of those
products. We have identified several
possible issues for discussion at the
workshop: (1) Trends in marketing
carbon offsets and RECs, (2) the nature
of the commodities in question (i.e., the
property rights transferred from seller to
buyer through the sale of offsets and
RECs), (3) product marketing based on
offset or REC purchases, (4) consumer
perception of carbon offset and REC
claims, (5) potential market problems
such as double-counting and other
forms of fraud, (6) third-party
certification and other standard-setting
programs, (7) the issue of
“additionality” for carbon offsets and its
relationship to potential consumer
deception, (8) the use of RECs as a basis
for carbon offset claims, (9) the state of
substantiation for offsets and REC
claims, and (10) the need for additional
FTC guidance in these areas.

In addition to considering these
possible topics, the Commission invites
written comments on any or all of the
following questions regarding the
consumer protection aspects of the
carbon offset and REC market. The
Commission requests that responses to
these questions be as specific as
possible, including a reference to the
question being answered, and reference
to empirical data or other evidence
wherever available and appropriate.

(1) What express claims are sellers making
for carbon offsets and RECs? What claims, if
any, are implied by that advertising? How do
consumers interpret these claims? Please
provide any supporting evidence. What
evidence constitutes a reasonable basis to
support these claims? What challenges do
offset and REC sellers face in substantiating
their claims? Is there evidence that any
claims in the current marketplace are
unsubstantiated or otherwise deceptive?

(2) What express claims are companies
making for their products and services based
on their purchase of carbon offsets or RECs

(e.g., “our product is made with renewable
energy’’)? What claims, if any, are implied by
that advertising? How do consumers interpret
these claims? Please provide any supporting
evidence. What evidence constitutes a
reasonable basis to support these claims? Is
there evidence that any claims in the current
marketplace are unsubstantiated or otherwise
deceptive?

(3) When consumers purchase carbon
offsets or RECs, what property rights do they
acquire?

(4) When consumers purchase carbon
offsets or RECs, what do they think they are
buying? Please provide any supporting
evidence.

(5) What impact do consumers believe
their carbon offset purchases will have on the
future quantities of greenhouse gasses in the
atmosphere? Please provide any supporting
evidence.

(6) Do consumers understand that some
activities supported by carbon offset
programs do not result in immediate carbon
emission reductions? If so, when do
consumers expect such offset programs will
have an impact? Please provide any
supporting evidence.

(7) What is the relationship between the
concept of “additionality” in carbon offset
markets and the FTC’s standard for deception
under the FTC Act?

(8) Please identify state laws that
specifically address consumer protection
issues in the carbon offset and REC markets.
Please explain how the laws address these
issues and whether they are effective.

(9) Please identify third-party and self-
regulatory programs that address consumer
protection issues in the carbon offset and
REC markets. Please explain how the
programs address these issues and whether
they are effective.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. E7—23006 Filed 11-26-07; 8:45 am]
BILLING CODE 6750-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 150
RIN 3038—-AC40

Risk Management Exemption From
Federal Speculative Position Limits

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: Section 150.2 of the
Commodity Futures Trading
Commission’s (“Commission”)
regulations imposes limits on the size of
speculative positions that traders may
hold or control in futures and futures
equivalent option contracts on certain
designated agricultural commodities
named therein. Section 150.3 lists

certain types of positions that may be
exempted from these Federal
speculative position limits. The
Commission is proposing to provide an
additional exemption for “risk
management positions.” A risk
management position would be defined
as a futures or futures equivalent
position, held as part of a broadly
diversified portfolio of long-only or
short-only futures or futures equivalent
positions, that is based upon either: A
fiduciary obligation to match or track
the results of a broadly diversified index
that includes the same commodity
markets in fundamentally the same
proportions as the futures or futures
equivalent position; or a portfolio
diversification plan that has, among
other substantial asset classes, an
exposure to a broadly diversified index
that includes the same commodity
markets in fundamentally the same
proportions as the futures or futures
equivalent position. The exemption
would be subject to conditions,
including that the positions must be
passively managed, must be
unleveraged, and may not be carried
into the spot month.

DATES: Comments must be received on
or before January 28, 2008.

ADDRESSES: Comments should be
submitted to David Stawick, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Comments also may be sent by
facsimile to (202) 418-5521, or by
electronic mail to secretary@cftc.gov.
Reference should be made to “Proposed
Risk Management Exemption from
Federal Speculative Position Limits.”
Comments may also be submitted by
connecting to the Federal eRulemaking
Portal at http://www.regulations.gov and
following comment submission
instructions.

FOR FURTHER INFORMATION CONTACT:
Donald Heitman, Senior Special
Counsel, Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, telephone (202) 418-5041,
facsimile number (202) 418-5507,
electronic mail dheitman@cftc.gov; or
John Fenton, Director of Surveillance,
Division of Market Oversight, telephone
(202) 418-5298, facsimile number (202)
418-5507, electronic mail
jfenton@cftc.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

A. Statutory Framework

Speculative position limits have been
a tool for the regulation of the U.S.
futures markets since the adoption of
the Commodity Exchange Act of 1936.
Section 4a(a) of the Commodity
Exchange Act (“Act”), 7 U.S.C. 6a(a),
states that:

Excessive speculation in any commodity
under contracts of sale of such commodity
for future delivery made on or subject to the
rules of contract markets or derivatives
transaction execution facilities causing
sudden or unreasonable fluctuations or
unwarranted changes in the price of such
commodity, is an undue and unnecessary
burden on interstate commerce in such
commodity.

Accordingly, section 4a(a) of the Act
provides the Commission with the
authority to:

Fix such limits on the amounts of trading
which may be done or positions which may
be held by any person under contracts of sale
of such commodity for future delivery on or
subject to the rules of any contract market or
derivatives transaction execution facility as
the Commission finds are necessary to
diminish, eliminate, or prevent such burden.

This longstanding statutory
framework providing for Federal
speculative position limits was
supplemented with the passage of the
Futures Trading Act of 1982, which
acknowledged the role of exchanges in
setting their own speculative position
limits. The 1982 legislation also
provided, under section 4a(e) of the Act,
that limits set by exchanges and
approved by the Commission were
subject to Commission enforcement.

Finally, the Commodity Futures
Modernization Act of 2000 (“CFMA”’)
established designation criteria and core
principles with which a designated
contract market (“DCM”’) must comply
to receive and maintain designation.
Among these, Core Principle 5 in
section 5(d) of the Act states:

Position Limitations or Accountability—To
reduce the potential threat of market
manipulation or congestion, especially
during trading in the delivery month, the
board of trade shall adopt position
limitations or position accountability for
speculators, where necessary and
appropriate.

B. Regulatory Framework

The regulatory structure based upon
these statutory provisions consists of
three elements, the levels of the
speculative position limits, certain
exemptions from the limits (for hedging,
spreading/arbitrage, and other
positions), and the policy on aggregating
commonly owned or controlled

accounts for purposes of applying the
limits. This regulatory structure is
administered under a two-pronged
framework. Under the first prong, the
Commission establishes and enforces
speculative position limits for futures
contracts on a limited group of
agricultural commodities. These Federal
limits are enumerated in Commission
regulation 150.2, and apply to the
following futures and option markets:
Chicago Board of Trade (“CBOT”) corn,
oats, soybeans, wheat, soybean oil, and
soybean meal; Minneapolis Grain
Exchange (“MGE”’) hard red spring
wheat and white wheat; ICE Futures
U.S. (formerly the New York Board of
Trade) cotton No. 2; and Kansas City
Board of Trade (“KCBOT”’) hard winter
wheat. Under the second prong,
individual DCMs establish and enforce
their own speculative position limits or
position accountability provisions
(including exemption and aggregation
rules), subject to Commission oversight
and separate authority to enforce
exchange-set speculative position limits
approved by the Commission. Thus,
responsibility for enforcement of
speculative position limits is shared by
the Commission and the DCMs.1
Commission regulation 150.3,
“Exemptions,” lists certain types of
positions that may be exempted from
(and thus may exceed) the Federal
speculative position limits. For
example, under § 150.3(a)(1), bona fide
hedging transactions, as defined in
§1.3(z) of the Commission’s regulations,
may exceed the limits. The Commission
has periodically amended the exemptive
rules applicable to Federal speculative
position limits in response to changing
conditions and practices in futures
markets. These amendments have
included an exemption from speculative
position limits for the positions of
multi-advisor commodity pools and

1Provisions regarding the establishment of
exchange-set speculative position limits were
originally set forth in CFTC regulation 1.61. In
1999, the Commission simplified and reorganized
its rules by relocating the substance of regulation
1.61’s requirements to part 150 of the Commission’s
rules, thereby incorporating within part 150
provisions for both Federal speculative position
limits and exchange-set speculative position limits
(see 64 FR 24038, May 5, 1999). With the passage
of the Commodity Futures Modernization Act in
2000 and the Commission’s subsequent adoption of
the Part 38 regulations covering DCMs in 2001 (66
FR 42256, August 10, 2001), Part 150’s approach to
exchange-set speculative position limits was
incorporated as an acceptable practice under DCM
Core Principle 5—Position Limitations and
Accountability. Section 4a(e) provides that a
violation of a speculative position limit set by a
Commission-approved exchange rule is also a
violation of the Act. Thus, the Commission can
enforce directly violations of exchange-set
speculative position limits as well as those
provided under Commission rules.

other similar entities that use
independent account controllers,? and
an amendment to extend the exemption
for positions that have a common owner
but are independently controlled to
include certain commodity trading
advisors.? In 1987, the Commission also
issued an agency interpretation
clarifying certain aspects of the hedging
definition.# The Commission has also
issued guidance with respect to
exchange speculative limits, including
guidelines regarding the exemption of
risk-management positions from
exchange-set speculative position limits
in financial futures contracts.5 However,
the last significant amendment to the
Commission’s exemptive rules was
implemented in 1991.

C. Changes in Trading Practices

The intervening 16 years have seen
significant changes in trading patterns
and practices in derivatives markets,
thus prompting the Commission to
reassess its policies regarding
exemptions from the Federal
speculative position limits. These
changes primarily involve trading
strategies and programs based on
commodity indexes. In particular,
pension funds and other investors
(including individual investors
participating in commodity index-based
funds or trading programs) have become
interested in taking on commodity price
exposure as a way of diversifying
portfolios that might otherwise be
limited to stocks and interest rate
instruments. Financial research has
shown that the risk/return performance
of a portfolio is improved by acquiring
uncorrelated or negatively correlated
assets, and commodities (including
agricultural commodities) generally
perform that role in a portfolio of other
financial assets.®

The components of a commodity
index-based investment might include
energy commodities, metals (both
precious metals and industrial metals),
agricultural commodities that are
subject to exchange limits (including
coffee, sugar, cocoa, and orange juice, as
well as livestock and meat), and those
agricultural commodities named above
that are subject to Federal speculative
position limits (grains, the soybean
complex and cotton). With respect to
agricultural commodities subject to
Federal limits, the Commission has
responded to various instances where

253 FR 41563 (October 24, 1988).

356 FR 14308 (April 9, 1991).

452 FR 27195 (July 20, 1987).

552 FR 34633 (September 14, 1987).

6 The argument has also been made that
commodities act as a general hedge of liability
obligations that are linked to inflation.
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index-based positions in such
commodities exceed (or might grow to
exceed) the Federal speculative position
limits. In certain cases, the Commission
has granted exemptive or no-action
relief from Federal speculative position
limits. In granting such relief, the
Commission has included conditions to
protect the market from the potential for
the sudden or unreasonable fluctuations
or unwarranted changes in prices that
speculative limits are designed to
prevent.

For example, in 1991, the
Commission received a request from a
large commodity merchandising firm
that engaged in commodity related
swaps 7 as a part of a commercial line
of business. The firm, through an
affiliate, wished to enter into an OTC
swap transaction with a qualified
counterparty (a large pension fund)
involving an index based on the returns
afforded by investments in exchange-
traded futures contracts on certain non-
financial commodities meeting specified
criteria. The commodities making up
the index included wheat, corn and
soybeans, all of which were (and still
are) subject to Federal speculative
position limits. As a result of the swap,
the swap dealing firm would, in effect,
be going short the index. In other words,
it would be required to make payments
to the pension fund counterparty if the
value of the index was higher at the end
of the swap payment period than at the
beginning. In order to hedge itself
against this risk, the swap dealer
planned to establish a portfolio of long
futures positions in the commodities
making up the index, in such amounts
as would replicate its exposure under
the swap transaction. By design, the
index did not include contract months
that had entered the delivery period and
the swap dealer, in replicating the
index, stated that it would not maintain
futures positions based on index-related
swap activity into the spot month (when
physical commodity markets are most
vulnerable to manipulation and
attendant unreasonable price
fluctuations). The result of the hedge
was that the composite return on the
futures portfolio would offset the net
payments the swap dealer would be
required to make to the pension fund
counterparty.

Because the futures positions the
swap dealer would have to establish to
hedge its exposure on the swap
transaction would be in excess of the
speculative position limits on wheat,

7 A swap is a privately negotiated exchange of one
asset or cash flow for another asset or cash flow.
In a commodity swap, at least one of the assets or
cash flows is related to the price of one or more
commodities.

corn and soybeans, it requested, and
was granted, a hedge exemption for
those positions. The swap transaction
allowed the pension fund to add
commodities exposure to its portfolio
indirectly, through the OTC trade with
the swap dealer—something it could
have done directly, but only in a limited
fashion.®

Similar hedge exemptions were
subsequently granted in other cases
where the futures positions clearly
offset risks related to swaps or similar
OTC positions involving both
individual commodities and commodity
indexes. These non-traditional hedges
were all subject to specific limitations to
protect the marketplace from potential
ill effects. The limitations included: (1)
The futures positions must offset
specific price risk; (2) the dollar value
of the futures positions would be no
greater than the dollar value of the
underlying risk; and (3) the futures
positions would not be carried into the
spot month.

The Commission’s Division of Market
Oversight (“Division” or “DMO”) has
also recently issued two no-action
letters involving another type of index-
based trading.? Both cases involved
trading that offered investors the
opportunity to participate in a broadly
diversified commodity index-based
fund or program (“index fund”). The
futures positions of these index funds
differed from the futures positions taken
by the swap dealers described above.
The swap dealer positions were taken to
offset OTC swaps exposure that was
directly linked to the price of an index.
For that reason, the Division granted
hedge exemptions to these swap dealer
positions. On the other hand, in the
index fund positions described in the
no-action letters, the price exposure
results from a promise or obligation to
track an index, rather than from holding
an OTC swap position whose value is
directly linked to the price of the index.
The Division believed that this
difference was significant enough that
the index fund positions would not
qualify for a hedge exemption.
Nevertheless, because the index fund
positions represented a legitimate and
potentially useful investment strategy,
the Division granted the index funds no-
action relief, subject to certain

8The pension fund would have been limited in
its ability to take on this commodities exposure
directly, by putting on the long futures position
itself, because the pension fund—having no
offsetting price risk incidental to commercial cash
or spot operations—would not have qualified for a
hedge exemption with respect to the position. (See
§1.3(z) of the Commission’s regulations.)

9CFTC Letter 06—-09 (April 19, 2006); CFTC Letter
06—19 (September 6, 2006).

conditions, described below, that were
intended to protect the futures markets
from potential ill effects.

II. Proposed Amendment
A. Introduction

In light of the changing trading
practices and conditions described
above, the Commission is now
considering whether to amend its Part
150 regulations to create a new
exemption from Federal speculative
position limits. In addition to the above-
described policy of granting index-based
hedge exemptions to swap dealers,
which policy would remain in effect,
the proposal would create an additional
risk management exemption. That
exemption would apply to positions
held by: (1) Intermediaries, such as
index funds, who pass price risks on to
their customers; and (2) pension funds
and other institutional investors seeking
to diversify risks in portfolios by
including an allocation to commodity
exposure. As noted above, pension
funds can already benefit from a hedge
exemption indirectly, by entering into
an OTC position with a swap dealer
who, in turn, puts on an offsetting
futures position in reliance on the
existing hedge exemption policy. The
proposed rules would allow a pension
fund to receive an exemption directly,
by putting on a futures position itself
pursuant to the new risk management
exemption provision.

In determining whether the new risk
management exemption proposed
herein is appropriate, it is important to
recall that the purpose of position
limits, as specified in Section 4a(a) of
the Act, is to diminish, eliminate, or
prevent sudden or unreasonable
fluctuations or unwarranted changes in
the prices of commodities. Within this
constraint, it is appropriate that the
Commission (and the exchanges) not
unduly restrict trading activity. A
position limit is a means to an end, not
an end in itself. Accordingly, to the
extent that a type of trading activity can
be identified that is unlikely to cause
sudden or unreasonable fluctuations or
unwarranted changes in prices, it is a
good candidate to qualify for an
exemption from position limits.
Commodity index-based trading has
characteristics that recommend it on
that score: (1) It is generally passively
managed, so that positions tend not to
be changed based on market news or
short-term price volatility; (2) it is
generally unleveraged, so that financial
considerations should not cause rapid
liquidation of positions; and (3) it is
inherently diversified, in that futures
positions are normally held in many
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different markets, and its purpose
typically is to diversify a portfolio
containing assets with different risk
profiles.

B. Conditions for the Exemption

To be eligible for an exemption as a
“risk management position” under the
proposed amendments to Part 150, a
futures position would need to comply
with several conditions designed to
protect the futures markets from sudden
or unreasonable fluctuations or
unwarranted changes in prices. First,
§150.3(a) would be amended to add a
requirement that all positions subject to
the exemptive provisions must be
“established and liquidated in an
orderly manner.” This requirement
already applies to the positions referred
to in § 150.3(a)(1), which exempts bona
fide hedging transactions, by virtue of
similar language appearing in the bona
fide hedging definition (see § 1.3(z)(1)).
However, the proposed amendment
would clarify that the same requirement
would apply not only to the risk
management positions to be exempted
under proposed new § 150.3(a)(2), but
also to the spread or arbitrage positions
already exempted under current
§ 150.3(a)(3) and the positions carried in
the separate account of an independent
account controller already exempted
under current § 150.3(a)(4).

Second, the proposed rules would
define a ‘‘risk management position” as
a futures or futures equivalent position,
held as part of a broadly diversified
portfolio of long-only or short-only 10
futures or futures equivalent 11
positions, that is based upon either: (1)
A fiduciary obligation to match or track
the results of a broadly diversified index
that includes the same commodity
markets in fundamentally the same
proportions as the futures or futures
equivalent position; or (2) a portfolio
diversification plan that has, among
other substantial asset classes, an
exposure to a broadly diversified index
that includes the same commodity
markets in fundamentally the same

10 The long-only or short-only qualification
would limit risk management positions to positions
offsetting either a long index or portfolio or a short
index or portfolio, and thus would not allow for
spread or straddle positions. With respect to short-
only positions, it should be noted that all the
applications for index-based trading relief received
by the Commission to date, whether for hedge
exemptions or no-action relief, have involved long-
only futures positions. However, the proposed rules
would also provide for an entity that might offer
investors a ‘‘bear market index.” Such an index
would require the offeror to be long opposite its
customers. It would, therefore, need to offset that
exposure with short futures positions.

11 For example, a long call option combined with
a short put option is equivalent to a long futures
contract.

proportions as the futures or futures
equivalent position. The first of these
alternatives covers positions held by
index funds, such as those that were the
subject of the Commission No-action
letters discussed above. The second
alternative covers positions held
directly by pension funds and other
institutional investors.

A “broadly diversified index’” would
be defined to limit the weighting of
certain agricultural commodities in the
index so that commodities subject to
Federal speculative position limits
would not comprise a disproportionate
share of the index. Thus, a “broadly
diversified index’” would mean an index
based on physical commodities in
which: (1) not more than 15% of the
index is composed of any single
agricultural commodity named in
§150.2 (for which purposes, wheat shall
be regarded as a single commodity, so
that positions in all varieties of wheat,
on all exchanges, combined, may not
exceed 15% of the index, and the
soybean complex shall likewise be
regarded as a single commodity, so that
positions in soybeans, soybean oil and
soybean meal, on all exchanges
combined, may not exceed 15% of the
index); and (2) not more than 50% of
the index as a whole is composed of
agricultural commodities named in
§150.2. The Commission believes that a
narrowly based index could be used to
evade speculative position limits. For
example, the grains all tend to have
similar risk profiles—i.e, they tend to
respond similarly to common market
factors, such as weather. Therefore, the
Commission is concerned that an index
composed, for example, of 25% each of
corn, wheat, oats and soybeans—rather
than constituting a means of portfolio
diversification—could operate as a
mechanism for evading speculative
position limits in one or more of those
commodities.

Third, the positions subject to the
exemption must be passively managed.
The proposed rules would define a
“‘passively managed position” as a
futures or futures equivalent position
that is part of a portfolio that tracks a
broadly diversified index, which index
is calculated, adjusted, and re-weighted
pursuant to an objective, predetermined
mathematical formula the application of
which allows only limited discretion
with respect to trading decisions. This
definition contemplates a certain
limited amount of discretion in the
manner in which the futures position
tracks the underlying index. For
example, index funds generally provide
rules or standards for periodically re-
weighting the index to account for price
changes in the commodities that make

up the index, or readjusting the
composition of the index to account for
changing economic or market factors.
Such discretion would be permissible.
However, the definition contemplates
that the position holder’s discretion
would not extend to frequently or
arbitrarily changing the composition of
the index or the weighting of the
commodities in the index. Such actions
would indicate that the position was
being actively managed with a view to
taking advantage of short-term market
trends. The definition also contemplates
that the position holder could exercise
some discretion as to when to roll
futures positions forward into the next
delivery month without violating the
“passively managed” requirement
(provided no positions were carried into
the spot month). The Commission
believes that limited discretion as to
when a position must be rolled forward
can mitigate the market impact that
might otherwise result from large
positions being rolled forward on a pre-
determined date and, consequently,
help to avoid liquidity problems.

Fourth, the futures trading undertaken
pursuant to the exemption must be
unleveraged. An unleveraged position
would be defined as a futures or futures
equivalent position that is part of a
portfolio of futures or futures equivalent
positions directly relating to an
underlying broadly diversified index,
the notional value of which positions
does not exceed the sum of the value of:
(1) Cash set aside in an identifiable
manner, or unencumbered short-term
U.S. Treasury obligations so set aside,
plus any funds deposited as margin on
such position; and (2) accrued profits on
such position held at the futures
commission merchant. Because the
futures positions would be fully offset
by cash or profits on such positions,
financial considerations (e.g., significant
price changes) should not cause rapid
liquidation of positions, which can
cause sudden or unreasonable
fluctuations or unwarranted changes in
prices.

Finally, positions may not be carried
into the spot month, a period during
which physical commodity markets are
particularly vulnerable to
manipulations, squeezes and sudden or
unreasonable fluctuations or
unwarranted changes in prices.

Entities intending to hold risk
management positions pursuant to the
exemption in § 150.3(a)(2) would be
required to apply to the Commission
and receive Commission approval in
order to receive an exemption. The
applicant would be required to provide
the following information:
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Application for a Risk Management
Exemption as Defined in § 150.1(j)

1. Initial application materials:

A. For an exemption related to a
“fiduciary obligation”.

e A description of the underlying
index or group of commodities,
including the commodities, the
weightings, the method and timing of
re-weightings, the selection of futures
months, and the timing and criteria for
rolling from one futures month to
another;

e A description of the “fiduciary
obligation;”

e The actual or anticipated value of
the underlying funds to be invested in
commodities within the next fiscal or
calendar year and the method for
calculating that value, as well as the
equivalent numbers of futures contracts
in each of the § 150.2 markets for which
the exemption is sought;

e A description of the manner in
which the funds to be invested in
commodities will be set aside;

e A statement certifying that the
requirements of this exemption are met
and will be observed at all times going
forward and that the Commission will
be notified promptly of any material
changes in this information; and

¢ Such other information as the
Commission may request.

B. For an exemption based upon a
“portfolio diversification plan”.

e A description of the investment
index or group of commodities,
including the commodities, the
weightings, the method and timing of
re-weightings, the selection of futures
months, and the timing and criteria for
rolling from one futures month to
another;

e A description of the entire portfolio,
including the total size of the assets, the
asset classes making up the portfolio,
and a description of the allocation
among the asset classes;

e The actual or anticipated value of
the underlying funds to be invested in
commodities and the method for
calculating that value, as well as the
equivalent numbers of futures contracts
in each of the § 150.2 markets for which
the exemption is sought;

e A description of the manner in
which the funds to be invested in
commodities will be set aside;

e A statement certifying that the
requirements of this exemption are met
and will be observed at all times going
forward and that the Commission will
be notified promptly of any material
changes in this information; and

e Such other information as the
Commission may request.

2. Supplemental Material: Whenever
the purchases or sales that a person

wishes to qualify under this risk
management exemption shall exceed the
amount provided in the person’s most
recent filing pursuant to this section, or
the amount previously specified by the
Commission pursuant to this section,
such person shall file with the
Commission a statement that updates
the information provided in the person’s
most recent filing and provides the
reasons for this change. Such statement
shall be filed at least ten business days
in advance of the date that such person
wishes to exceed those amounts and if
the notice filer is not notified otherwise
by the Commission within the 10-day
period, the exemption will continue to
be effective. The Commission may,
upon call, obtain such additional
materials from the applicant or person
availing themselves of this exemption as
the Commission deems necessary to
exercise due diligence with respect to
granting and monitoring this exemption.

Entities holding risk management
positions pursuant to the exemption in
§150.3(a)(2) would also be required to
immediately report to the Commission
in the event they know, or have reason
to know,2 that any person holds a
greater than 25% interest in such
position. The reason for this
requirement is to alert the Commission
to the possibility that an individual
might be attempting to use the
exemption as a means of avoiding
otherwise applicable speculative
position limits.

C. Questions

The Commission would welcome
public comments on any aspect of the
proposed risk management exemption
from Federal speculative position limits.
However, the Commission is
particularly interested in the views of
commenters on the following specific
questions:

(1) Are any of the proposed
conditions for receiving a risk
management exemption unnecessary
and, if so, why? Alternatively, should
any of the proposed conditions be
modified and, if so, why?

(2) Should any other conditions, in
addition to those set out in these
proposed rules, be imposed as a
prerequisite for receiving a risk
management exemption? If so, what is
the rationale for such additional

12 The Commission understands that not every
entity that might qualify for this exemption would
necessarily know the identities of all of the
participants in the position. For example, a fund
based on a commodity index may qualify for the
exemption but the entity operating the fund may
not know the identities of the owners of
outstanding shares and, therefore, may not know
when any given person had acquired a 25% or more
interest in the position held by the fund.

conditions (i.e., what potential harm
would they address)?

(3) Is there any type of index-based
trading that should be covered by the
proposed rules, but is not? If so, how
should the proposed rules be revised to
apply to such trading?

(4) The proposed rules would allow
for a risk management exemption in the
case of short-only futures or futures
equivalent positions used to manage
risks in connection with a “bear market
index.” Would any of the exemptive
rules, as proposed, create potential
problems as applied to such an index?
For example, in applying the definition
of “unleveraged position,” would
problems be encountered in comparing
the notional value of an unleveraged
short futures position to the value of the
cash, margins and accrued profits on
such position?

(5) Should the proposed rules impose
any restrictions or conditions regarding
how broad- or narrow-based an index
should be if a position based on the
index is to qualify for an exemption?
For example, with respect to narrow-
based indices reflecting specific
industry or commodity sectors, should
the Commission be concerned that a
narrow-based index composed entirely
of agricultural commodities—for
example, 25% each of corn, wheat, oats
and soybeans—could operate as a
mechanism for evading speculative
position limits in one or more of those
commodities?

(6) The proposed rules list the
information that must be provided in an
application for a risk management
exemption. Are the requirements set out
in the proposed rules appropriate?
Should the requirements be revised and,
if so, how?

II1. Related Matters

A. Cost Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15(a) requires the
Commission to “consider the costs and
benefits” of the subject rule.

Section 15(a) further specifies that the
costs and benefits of the proposed rule
shall be evaluated in light of five broad
areas of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
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(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that, notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
Act.

The proposed rules would provide for
a risk management exemption from the
Federal speculative position limits
applicable to certain agricultural
commodities, thus giving entities such
as index funds and pension funds an
opportunity to more effectively manage
risks for their investors through greater
diversification of their portfolios. The
rules would seek to protect the futures
markets from potential ill effects of such
risk management positions by imposing
conditions on the exemption and
creating an application process
(including a requirement to file updates
as necessary) to assure those conditions
are met. The Commission, in proposing
these rules, has endeavored to impose
the minimum requirements necessary
consistent with its mandate to protect
the markets and the public from ill
effects.

The Commission specifically invites
public comment on its application of
the cost benefits criteria of the Act.
Commenters are also invited to submit
any quantifiable data that they may have
concerning the costs and benefits of the
proposed rules with their comment
letter.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA™), 5 U.S.C. 601 et seq., requires
Federal agencies, in proposing rules, to
consider the impact of those rules on
small businesses. The Commission
believes that the proposed rule
amendments to implement a new
exemption from Federal speculative
position limits would only affect large
traders. The Commission has previously
determined that large traders are not
small entities for the purposes of the
RFA.13 Therefore, the Chairman, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that the action taken herein will not
have a significant economic impact on
a substantial number of small entities.

C. Paperwork Reduction Act

When publishing proposed rules, the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) imposes certain

1347 FR 18618 (April 30, 1982).

requirements on Federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. In
compliance with the Act, the
Commission, through this rule proposal,
solicits comment to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including the validity of the
methodology and assumptions used; (2)
evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (3) enhance the
quality, utility and clarity of the
information to be collected; and (4)
minimize the burden of the collection of
the information on those who are to
respond through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

The Commission has submitted the
proposed rule and its associated
information collection requirements to
the Office of Management and Budget
(“OMB”’) for its review.

Collection of Information: Rules
Establishing Risk Management
Exemption From Federal Speculative
Position Limits, OMB Control Number.

The estimated burden was calculated
as follows:

Estimated number of respondents: 6.

Annual responses by each
respondent: 1.

Total annual responses: 6.

Estimated average hours per response:
10.

Annual reporting burden: 60 hours.

List of Subjects in 17 CFR Part 150

Agricultural commodities, Bona fide
hedge positions, Position limits, Spread
exemptions.

In consideration of the foregoing,
pursuant to the authority contained in
the Commodity Exchange Act, the
Commission hereby proposes to amend
part 150 of chapter I of title 17 of the
Code of Federal Regulations as follows:

PART 150—LIMITS ON POSITIONS

1. The authority citation for part 150
is revised to read as follows:

Authority: 7 U.S.C. 6a, 6c, and 12a(5), as
amended by the Commodity Futures
Modernization Act of 2000, Appendix E of
Pub. L. 106-554, 114 Stat. 2763 (2000).

2. Section 150.1 is amended by
adding new paragraphs (j) through (m)
to read as follows:

§150.1 Definitions.

* * * * *

(j) Risk management position, for the
purposes of an exemption under
§150.3(a)(2), means a futures or futures
equivalent position, held as part of a
broadly diversified portfolio of long-
only or short-only futures or futures
equivalent positions, that is based upon
either:

(1) A fiduciary obligation to match or
track the results of a broadly diversified
index that includes the same
commodity markets in fundamentally
the same proportions as the futures or
futures equivalent position; or

(2) A portfolio diversification plan
that has, among other substantial asset
classes, an exposure to a broadly
diversified index that includes the same
commodity markets in fundamentally
the same proportions as the futures or
futures equivalent position.

(k) Broadly diversified index means
an index based on physical
commodities in which:

(1) Not more than 15% of the index
is composed of any single agricultural
commodity named in § 150.2 (for which
purposes, wheat shall be regarded as a
single commodity, so that positions in
all varieties of wheat, on all exchanges
combined, may not exceed 15% of the
index, and the soybean complex shall be
regarded as a single commodity, so that
positions in soybeans, soybean oil and
soybean meal, on all exchanges
combined, may not exceed 15% of the
index); and

(2) Not more than 50% of the index
as a whole is composed of agricultural
commodities named in § 150.2.

(1) Passively managed position means
a futures or futures equivalent position
that is part of a portfolio that tracks a
broadly diversified index, which index
is calculated, adjusted, and re-weighted
pursuant to an objective, predetermined
mathematical formula the application of
which allows only limited discretion
with respect to trading decisions.

(m) Unleveraged position means:

(1) A futures or futures equivalent
position that is part of a portfolio of
futures or futures equivalent positions
directly relating to an underlying
broadly diversified index, the notional
value of which positions does not
exceed the sum of the value of:

(i) Cash set aside in an identifiable
manner, or unencumbered short-term
U.S. Treasury obligations so set aside,
plus any funds deposited as margin on
such position; and
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(ii) Accrued profits on such position
held at the futures commission
merchant.

(2) [Reserved]

3. Section 150.3 is amended by
revising paragraph (a) introductory text,
adding a new paragraph (a)(2), and
adding a new paragraph (c) to read as
follows:

§150.3 Exemptions.

(a) Positions which may exceed limits.
The position limits set forth in § 150.2
of this part may be exceeded to the
extent such positions are established
and liquidated in an orderly manner

and are:
* * * * *

(2) Risk management positions, as
defined in § 150.1(j), that fulfill the
followmg requirements:

i) Such rlqk management positions
must comply with the following
conditions:

(A) The positions must be passively
managed;

(B) The positions must be
unleveraged; and

(C) The positions must not be carried
into the spot month.

(ii) Entities intending to hold risk
management positions pursuant to the
exemption in § 150.3(a)(2) must apply to
the Commission and receive
Commission approval. Such
applications must include the following
information:

(A) In the case of an exemption based
on a fiduciary obligation, as described
in §150.1(j)(1), an application must
include:

(1) A description of the underlying
index or group of commodities,
including the commodities, the
weightings, the method and timing of
re-weightings, the selection of futures
months, and the timing and criteria for
rolling from one futures month to
another;

(2) A description of the “fiduciary
obligation;”

(3) The actual or anticipated value of
the underlying funds to be invested in
commodities within the next fiscal or
calendar year and the method for
calculating that value, as well as the
equivalent numbers of futures contracts
in each of the § 150.2 markets for which
the exemption is sought;

(4) A description of the manner in
which the funds to be invested in
commodities will be set aside;

(5) A statement certifying that the
requirements of this exemption are met
and will be observed at all times going
forward and that the Commission will
be notified promptly of any material
changes in this information; and

(6) Such other information as the
Commission may request.

(B) In the case of an exemption based
on a portfolio diversification plan, as
described in § 150.1(j)(2), an application
must include:

(1) A description of the investment
index or group of commodities,
including the commodities, the
weightings, the method and timing of
re-weightings, the selection of futures
months, and the timing and criteria for
rolling from one futures month to
another;

(2) A description of the entire
portfolio, including the total size of the
assets, the asset classes making up the
portfolio, and a description of the
allocation among the asset classes;

(3) The actual or anticipated value of
the underlying funds to be invested in
commodities and the method for
calculating that value, as well as the
equivalent numbers of futures contracts
in each of the § 150.2 markets for which
the exemption is sought;

(4) A description of the manner in
which the funds to be invested in
commodities will be set aside;

(5) A statement certifying that the
requirements of this exemption are met
and will be observed at all times going
forward and that the Commission will
be notified promptly of any material
changes in this information; and

(6) Such other information as the
Commission may request.

(iii) Whenever the purchases or sales
that a person wishes to qualify under
this risk management exemption shall
exceed the amount provided in the
person’s most recent filing pursuant to
this section, or the amount previously
specified by the Commission pursuant
to this section, such person shall file
with the Commission a statement that
updates the information provided in the
person’s most recent filing and provides
the reasons for this change. Such
statement shall be filed at least ten
business days in advance of the date
that such person wishes to exceed those
amounts and if the notice filer is not
notified otherwise by the Commission
within the 10-day period, the exemption
will continue to be effective. The
Commission may, upon call, obtain
such additional materials from the
applicant or person availing themselves
of this exemption as the Commission
deems necessary to exercise due
diligence with respect to granting and
monitoring this exemption.

(iv) Entities holding risk management
positions pursuant to the exemption in
§ 150.3(a)(2) shall immediately report to
the Commission in the event that they
know, or have reason to know, that any
person holds a greater than 25% interest

in such position.
* * * * *

(c) The Commission hereby delegates,
until such time as the Commission
orders otherwise, to the Director of the
Division of Market Oversight, or the
Director’s designee, the functions
reserved to the Commission in
§ 150.3(a)(2) of this chapter.

Issued by the Commission this 20th day of
November, 2007, in Washington, DC.

David Stawick,

Secretary of the Commission.

[FR Doc. E7—22992 Filed 11-26-07; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket Nos. 2004N-0217, 2005P-0189, and
2006P-0137]

RIN No. 0910-ZA28

Food Labeling: Nutrient Content
Claims; Alpha-Linolenic Acid,
Eicosapentaenoic Acid, and
Docosahexaenoic Acid Omega-3 Fatty
Acids

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) proposes to issue
this rule finding that certain nutrient
content claims for foods, including
conventional foods and dietary
supplements, that contain omega-3 fatty
acids, do not meet the requirements of
the Federal Food, Drug, and Cosmetic
Act (the act) and may not appear in food
labeling. This rule is being proposed in
response to three notifications
submitted to FDA under the act. One
notification concerning nutrient content
claims for alpha-linolenic acid (ALA),
docosahexaenoic acid (DHA), and
eicosapentaenoic acid (EPA) was
submitted collectively by Alaska
General Seafoods, Ocean Beauty
Seafoods, Inc., and Trans-Ocean
Products, Inc. (the seafood processors
notification); a second notification
concerning nutrient content claims for
ALA, DHA, and EPA was submitted by
Martek Biosciences Corp. (the Martek
notification); and a third notification
concerning nutrient content claims for
DHA and EPA was submitted by Ocean
Nutrition Canada, Ltd. (the Ocean
Nutrition notification).

FDA has reviewed the information
included in the three notifications and
is proposing to prohibit the nutrient
content claims for DHA and EPA set
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forth in the three notifications because
they are not based on an authoritative
statement that identifies a nutrient level
to which the claims refer, as required by
the controlling statutory authority. FDA
is also proposing to prohibit the nutrient
content claims for ALA set forth in the
seafood processors notification because
they are based on a daily value that was
determined by a different method than
daily values already established for
other nutrients. Because of the different
methodology used to set the daily value,
the ALA claims set forth in the seafood
processors notification do not enable the
public to comprehend the information
provided in the claims and to
understand the relative significance of
such information in the context of the
daily diet, as required by the controlling
statutory authority. FDA is proposing to
take no regulatory action with respect to
the nutrient content claims for ALA set
forth in the Martek notification.
Therefore, if this proposed rule is
finalized without change, these claims
will be allowed to remain on the market.

DATES: Submit written or electronic
comments by February 11, 2008.

ADDRESSES: You may submit comments,
identified by Docket Nos. 2004N-0217,
2005P-0189, and 2006P-0137 by any of
the following methods:

Electronic Submissions

Submit electronic comments in the
following ways:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.
Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-
mail. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal or the
agency Web site, as described in the
Electronic Submissions portion of this
paragraph.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may

be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For additional
information on submitting comments,
see the “Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number(s), found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Vincent de Jesus, Center for Food Safety
and Applied Nutrition (HFS-830), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740-
3835, 301-436-1450.

SUPPLEMENTARY INFORMATION:
I. Background

A. Section 403(r) of the Act

On November 8, 1990, President
George H.W. Bush signed into law the
Nutrition Labeling and Education Act of
1990 (the 1990 amendments) (Public
Law 101-535), which amended the act.
Section 403(r)(1)(A) of the act (21 U.S.C.
343(r)(1)(A)), which was added by the
1990 amendments, states that a food for
human consumption is misbranded if a
claim is made in its label or labeling
that expressly or implicitly
characterizes the level of any nutrient of
the type required to be declared in
nutrition labeling, unless such claim
uses terms defined in regulations by
FDA under section 403(r)(2)(A) of the
act.®

In 1993, FDA established regulations
that implemented the 1990 amendments
(58 FR 2066 to 2941, January 6, 1993).
Among these regulations, § 101.13 (21
CFR 101.13) sets forth general principles
for nutrient content claims (see 58 FR
2302, January 6, 1993). Other sections in
part 101, subpart D (21 CFR part 101,
subpart D), define specific nutrient
content claims, such as “high,” “good
source,” and “more,” and provide that
claims such as these must be made in
relation to reference values set out in
regulations by FDA. For example, to
bear the claim ‘“high in fiber” in its label
or labeling, a food must contain 20
percent or more of the reference value

1The requirements in section 403(r)(2) of the act
for nutrient content claims, apply to foods and food
labeling unless an exemption applies for the food
or the claim under section 403(r)(2) of the act,
another section of the act, or FDA regulations.

for fiber set out in 21 CFR 101.9(c)(9).
Other provisions set forth the
procedures whereby a person who
wishes to make a nutrient content claim
not already defined by regulation may
petition the agency to authorize that
claim under section 403(r)(4) of the act
(see 21 CFR 101.69). A petitioner bears
the burden of establishing the scientific
basis for a proposed nutrient content
claim.

On November 21, 1997, President
William J. Clinton signed the Food and
Drug Administration Modernization Act
(FDAMA) into law (Public Law 105—
115), which, among other things, added
new sections (r)(2)(G) and (r)(2)(H) to
the act. These sections provide for the
filing of notifications as an alternative to
the petition process in section 403(r)(4)
of the act. Under the notification
process, the scientific basis for a
nutrient content claim or health claim is
established through reliance on an
authoritative statement.

Section 403(r)(2)(G) of the act requires
that a notification of the prospective
nutrient content claim be submitted to
FDA at least 120 days before a food
bearing the claim may be introduced
into interstate commerce. The
notification must contain specific
information including the following: (1)
The exact wording of the prospective
nutrient content claim; (2) a concise
description of the basis upon which the
notifier relied for determining that the
requirements for an authoritative
statement in section 403(r)(2)(G)(i) have
been satisfied; (3) a copy of the
authoritative statement that serves as
the basis for the claim; and (4) a
balanced representation of the scientific
literature relating to the nutrient level
for a prospective nutrient content claim.
An authoritative statement must have
been published by a scientific body of
the U.S. Government that has official
responsibility for public health
protection or research directly relating
to human nutrition or the National
Academy of Sciences (NAS) or any of its
subdivisions. In addition, an
authoritative statement must identify
the nutrient level to which the claim
refers and must be currently in effect.
Thus, the requirements of 403(r)(2)(G) of
the act are not met by a statement that
does not identify the nutrient level to
which the claim refers.

FDA considers the term “nutrient
level” as used in section 403(r)(2)(G) of
the act to mean a reference value that is
similar to a label reference value for use
in nutrition labeling. To date, FDA has
established by regulation two sets of
label reference values: Reference Daily
Intakes (RDIs) and Daily Reference
Values (DRVs) (see 21 CFR
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101.9(c)(8)(iv) and 101.9(c)(9),
respectively). FDA based its RDIs on
Recommended Daily Allowances
(RDAs) and Estimated Safe and
Adequate Daily Dietary Intakes
(ESADDISs) established by NAS. FDA
based its DRVs on recommendations in
the NAS Diet and Health Report, the
Surgeon General’s Report on Nutrition
and Health, and the 1990 Dietary
Guidelines for Americans. FDA uses
RDIs and DRVs as Daily Values (DVs)
for purposes of nutrition labeling. Thus,
FDA considers DVs to be a specific set
of reference values established by
regulation (58 FR 2079 at 2125, January
6, 1993).

A DV for a particular nutrient is used
to calculate the percent DV that a
serving of food provides for that
nutrient, based on the assumption of a
2,000 calorie per day diet. The percent
DV is listed in the Nutrition Facts and
Supplement Facts boxes in nutrition
labeling and provides consumers with
an overall reference value for the
nutrient. DVs are intended to help
consumers understand the relative
significance of information about the
amount of certain nutrients in a food in
the context of a total daily diet, and to
help consumers compare the nutritional
values of food products.

In the preamble to one of its
regulations implementing the 1990
amendments (1990 preamble), FDA
drew a distinction between the term
“Daily Value,” or “DV,” used as a
proper noun, and the term “daily
value,” used in a more generic sense. As
noted above, DVs are established by
regulation. By contrast, “daily values”
are alternate values that are not
established by regulation, such as those
based on alternate daily caloric
requirements (i.e., 2,500 calories per
day) (58 FR 2079 at 2125, January 6,
1993). Notwithstanding this distinction
between “Daily Values” or “DVs’” and
“daily values,” FDA and industry have
occasionally used the term “Daily
Value” or “DV” to refer to alternate
values that are not established by
regulation, such as the quantity of a
nutrient that has been proposed for use
in nutrition labeling, or that is the basis
for the use of a claim with respect to
which FDA has taken no regulatory
action under section 403(r)(2)(H) of the
act (21 U.S.C. 343(r)(2)(H)).2

FDA intends to maintain the
distinction between “Daily Values” or
“DVs” and ‘“‘daily values” that it
articulated in its 1990 preamble. FDA

2See, e.g., FDA’s statement titled ‘“Nutrient
Content Claims Notification for Choline Containing
Foods,” August 30, 2001, and also the notifications
addressed by this rulemaking.

has not established by regulation any
DV for ALA, DHA, or EPA. Therefore,
this proposal uses the term “daily
value” when referring to the quantity of
ALA, DHA, and EPA on which the
nutrient content claims at issue are
based, unless the proposal is quoting a
claim submitted by one of the notifiers.

Under section 403(r)(2)(H) of the act,
a nutrient content claim authorized
under section 403(r)(2)(G) may be made
beginning 120 days after submission of
the notification until the following
occurs: (1) FDA issues an effective
regulation that prohibits or modifies the
claim; (2) the agency issues a regulation
finding that the requirements under
section 403(r)(2)(G) have not been met;
or (3) a district court of the United
States in an enforcement proceeding
under chapter III of the act has
determined that the requirements under
section 403(r)(2)(G) have not been met.

B. The IOM Final Report

In 2005, the Food and Nutrition Board
of the Institute of Medicine (IOM) of the
National Academy of Sciences
published a report titled ‘“Dietary
Reference Intakes for Energy,
Carbohydrate, Fiber, Fat, Fatty Acids,
Cholesterol, Protein, and Amino Acids”
(IOM Final Report, Ref. 1). The report is
one in a series that presents a
comprehensive set of reference values
for nutrient intakes for healthy U.S. and
Canadian individuals and populations.
Publication of the IOM Final Report was
preceded by release in 2002 of a
prepublication copy under the same
title (IOM Prepublication Report, Ref. 2).

In relevant part, the IOM Final Report
establishes Dietary Reference Intakes
(DRIs) for a number of nutrients that are
essential? in the human diet (e.g.,
linoleic acid) or provide a beneficial
role in human health (e.g., total fiber).
According to the IOM Final Report,
DRIs “comprise a set of reference values
for specific nutrients, each category of
which has special uses.” These
reference values “include the Estimated
Average Requirement (EAR),
Recommended Daily Allowance (RDA),
Al and Tolerable Upper Intake Level
(UL).”4

3The criteria for essentiality of a nutrient are that
absence of the nutrient from the diet results in
characteristic signs of a deficiency disease and
these signs are prevented only by the nutrient itself
or a specific precursor of it. (Ref. 3 Carpenter and
Harper, Modern Nutrition in Health and Disease).

4The IOM Final Report also establishes
Acceptable Macronutrient Distribution Ranges
(AMDRs) for some nutrients. AMDRs are ranges of
macronutrient intakes that are associated with
reduced risk of chronic disease, while providing
recommended intakes of other essential nutrients.
AMDRs are not considered to be a type of DRI.

An RDA is an estimate of the
minimum daily average dietary intake
level that meets the nutrient
requirements of nearly all (97 to 98
percent) healthy individuals in a
particular life stage and gender group.
The setting of an RDA is contingent on
there being sufficient scientific evidence
to establish an EAR, which is the
average daily nutrient intake level
estimated to meet the requirement of
half the healthy individuals in a
particular life stage and gender group.

If there is insufficient scientific
evidence to establish an EAR, then an
Al is established instead of an RDA
(assuming there is sufficient data to
support establishment of an AI). An Al
is the recommended average daily
intake level that is assumed to be
adequate based on observed or
experimentally determined
approximations or estimates of nutrient
intake by a group (or groups) of
apparently healthy people.

Among other nutrients, the IOM Final
Report addresses omega-3 fatty acids,
including ALA, EPA, and DHA. These
fatty acids are also called n-3 fatty acids
because the first double bond is located
at the third carbon from the methyl end
of the molecule (Ref. 4). For ALA, the
IOM Final Report does not establish a
DRI in the form of an RDA because there
is insufficient scientific evidence to
establish an EAR. As noted, if there is
insufficient scientific evidence to
establish an EAR, then no RDA is
established. Instead, the IOM Final
Report establishes Als for different life
stage groups (e.g., girls ages 9 through
13, boys ages 14 through 18). Those Als
are based on median intakes in the
United States, where an omega-3 fatty
acid deficiency is nonexistent in healthy
individuals. The IOM Final Report does
not establish a DRI in any form for
either EPA or DHA.

II. The Three Notifications Submitted to
FDA

A. The Seafood Processors Notification

On January 16, 2004, FDA received a
nutrient content claim notification for
foods, including conventional foods and
dietary supplements, containing ALA,
EPA, and DHA omega-3 fatty acids
submitted jointly in the seafood
processors notification under section
403(r)(2)(G) of the act (Ref. 5). The
notification stated that the nutrient
content claims it proposed were based
upon authoritative statements made in
the IOM Prepublication Report (Ref. 2).
As of May 16, 2004, it has been
permissible to make the nutrient content
claims set forth in the notification.
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The notification proposed ‘“high,”
“good source,” and “more” claims for
ALA, and “high” claims for DHA and
EPA. With respect to specific
authoritative statements that identify a
nutrient level for ALA, the seafood
processors notification referenced the
following age-gender group specific Als
identified in the IOM Prepublication
Report: 0.9 grams/day (g/day) for males
and females age 4 to 8 years; 1.2 g/day
for males age 9 to 13 years; 1.0 g/day for
females age 9 to 13 years; 1.6 g/day for
males 14 and more years of age; and 1.1
g/day for females 14 and more years of
age. Also, the notification quoted the
following as authoritative statements
that identify a nutrient level for ALA,
EPA, and DHA: “Because of a lack of
evidence for determining the
requirement for n-3 fatty acids, an Al
[for ALA] is set based on the highest
median intake of [ALA] by adults in the
United States where a deficiency is
basically nonexistent in free-living
populations * * * and rounding. Small
amounts of EPA and DHA can
contribute towards reversing an n-3 fatty
acid deficiency * * * EPA and DHA can
contribute up to 10 percent of the total
n-3 fatty acid intake and therefore up to
this percent can contribute toward the
Al for [ALA] * * *” (Ref. 2, p. 8 to 38).

In calculating a qualifying level for
the basis of the “high,” “good source,”
and “more” claims for ALA, the seafood
processors notification set 1.3 gas a
daily value for ALA and applied the
specific percentages of this value as
qualifying levels for the three ALA
nutrient content claims as outlined in
21 CFR 101.54.5 The value of 1.3 g was
a result of computing a population-
weighted average of age and gender-
specific Als for ALA, using 2005
projected U.S. census data. The
notification acknowledged that there is
currently in effect a nutrient content
claim for choline that is based on the
highest age and gender-specific Al for
that nutrient (Refs. 6 and 7).
Nonetheless, the notification set a daily
value for ALA using a population-
weighted average because a recent
report from the IOM, titled “Dietary
Reference Intakes: Guiding Principles
for Nutrition Labeling and Fortification”
(IOM Guiding Principles Report, Ref. 8),
recommended setting new DVs based on

5For a “high” claim, the food must contain 20
percent or more of the reference value per reference
amount customarily consumed. For a “good source”
claim, the food must contain 10 to 19 percent of the
reference value per reference amount customarily
consumed. For a “more” claim, the food must
contain at least 10 percent more of the reference
value per reference amount customarily consumed
than an appropriate reference food.

this method, rather than on the highest
age and gender-specific Al

In setting a qualifying level for the
“high” claim for EPA or DHA, the
seafood processors notification set 130
milligrams (mg) as the daily value for
EPA or DHA (i.e., 10 percent of the daily
value for ALA) and set 130 mg (i.e.,
equal to the daily value) as the
qualifying level for the “high” claim.
The notification did not request “good
source” or “more” claims for EPA or
DHA.

Also, the seafood processors
notification specified accompanying
statements for the above claims. The
“high”” and “‘good source” claims would
include one of the following statements:

(1) “Contains ___ mg of [DHA/EPA/
ALA] per serving, which is ___ % of the
Daily Value for [DHA/EPA (130 mg) or
{ALA (1.3 g)}].”

(2) “Contains ___ % of the Daily
Value for [DHA/EPA/ALA] per serving.
The Daily Value for [{DHA/EPA is 130
mg} or [ALA is 1.3 g]].”

For “more” claims, the notification
specified that the claims would be
accompanied by statements such as:
“___ % [10 % or greater] more of the
Daily Value for ALA per serving than
[reference food]. This product contains
__mg ALA omega-3 per serving, which
is ___ % of the Daily Value for ALA
omega-3 (1.3 g). [Reference food]
contains ___ mg ALA omega-3 per
serving.”

To qualify for “high” claims for ALA,
the product would need to contain at
least 260 mg of ALA per reference
amount customarily consumed (RACGC).
To qualify for “good source” claims for
ALA, the product would need to contain
at least 130 mg of ALA per RACC. To
qualify for “more” claims for ALA, the
product would need to contain at least
130 mg or more of ALA per RACC than
the reference food. To qualify for “high”
claims for EPA or DHA, the product
would need to contain at least 130 mg
of EPA or DHA per RACC.

B. The Martek Notification

On January 21, 2005, FDA received a
notification of nutrient content claims
for foods, including conventional foods
and dietary supplements, containing
ALA and DHA omega-3 fatty acids in
the Martek Notification, under section
403(1)(2)(G) of the act (Ref. 9). The
notification stated that the nutrient
content claims were based upon
authoritative statements made in the
IOM Prepublication Report (Ref. 2). As
of May 22, 2005, it has been permissible
to make the nutrient content claims set
forth in the notification.

The notification proposed “high,”
“good source,” and “more” claims for

ALA, and “high” claims for DHA. With
respect to specific authoritative
statements that identify a nutrient level
for ALA, the Martek notification cited
Als for ALA identified in the IOM
Prepublication Report (i.e., 1.6 grams
per (g)/ day for adult men and 1.1 g/day
for adult women, specifically) and cited
the following sentence: “While intake
levels much lower than the AI occur in
the United States without the presence
of a deficiency, the Al can provide the
beneficial health effects associated with
the consumption of n-3 fatty acids” (Ref.
2, p. 8-2). As authoritative statements
that identify a nutrient level for DHA,
the notification cited the following
statements from the IOM Prepublication
Report the following: (1) “EPA and DHA
can contribute up to 10 percent of the
total n-3 fatty acid intake and therefore
up to this percent can contribute
towards the AI for alpha-linolenic acid;”
(2) “The AMDR for [ALA] is set at 0.6
to 1.2 percent of energy. Up to 10
percent of this range can be consumed
as [EPA] and/or [DHA];” and (3) “A
growing body of literature suggests that
higher intakes of [ALA], [EPA] and
[DHA] may afford some degree of
protection against CHD. Because the
physiological potency of EPA and DHA
is much greater than that for [ALA] acid,
it is not possible to estimate one AMDR
for all n-3 fatty acids. Up to 10 percent
of the AMDR can be consumed as EPA
and/or DHA.”

In determining nutrient qualifying
levels for the proposed “excellent,”
“good source,” and ‘“more” claims for
ALA, the Martek notification set 1.6 g as
the daily value for ALA and applied
specific percentages of this value as
qualifying levels for these claims as
outlined in § 101.54. The Martek
notification based the daily value for
ALA on the Al of 1.6 g identified for
adult males in the IOM Prepublication
Report, making no adjustments for
intakes based on population-weighted
averages. The Martek notification took
issue with the seafood processors
notification because that notification set
a daily value for ALA based on a
population-weighted method rather
than the historically used highest age
and gender-specific reference value.

In determining a qualifying level of
nutrient for the proposed “excellent”
claim for DHA, the Martek notification
set 160 mg as the daily value for DHA
(i.e., 10 percent of the daily value for
ALA) and applied 32 mg or more (i.e.,
20 percent of the daily value for DHA)
as a qualifying level for the claim. The
Martek notification proposed the
following exact words for the claims:

(1) ““ ‘Excellent source of ALA.’ (‘High
in ALA,” ‘Rich in ALA’) Contains ___ mg
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of ALA per serving, whichis ___ % of
the 1.6 g Daily Value for ALA.”
[Products would need to contain at least
320 mg of ALA per RACC to qualify for
the claim.]

(2) ““ ‘Good source of ALA.’ (‘Contains
ALA, ‘Provides ALA’) Contains ___ mg
of ALA per serving, whichis ___ % of
the 1.6 g Daily Value for ALA”
[Products would need to contain at least
160 mg of ALA per RACC to qualify for
the claim.]

(3) “ ‘More ALA.’ (‘Fortified with
ALA, ‘Enriched with ALA,” ‘Added
ALA, ‘Extra ALA,” ‘Plus ALA’) Contains
___ % more of the Daily Value for ALA
per serving than [reference food]. This
product contains ___ mg of ALA which
is ___ % of the Daily Value for ALA (1.6
g).” [Products would need to contain at
least 160 mg or more ALA per RACC
than an appropriate reference food and
would comply with the requirements for
relative claims found at 21 CFR
101.13(j).1

(4) ““ ‘Excellent source of DHA.’ (‘High
in DHA,” ‘Rich in DHA’) Contains ____
mg of DHA per serving, whichis ___ %
of the 160 mg Daily Value for DHA.”
[Products would need to contain at least
32 mg of DHA per RACC to qualify for
the claim.]

C. The Ocean Nutrition Notification

On December 9, 2005, FDA received
a notification of nutrient content claims
for foods, including conventional foods
and dietary supplements, containing
both EPA and DHA omega-3 fatty acids
in the Ocean Nutrition notification,
under section 403(r)(2)(G) of the act
(Ref. 10). The notification stated that the
nutrient content claims were based
upon authoritative statements made in
the IOM prepublication report (Ref. 2).
As of April 9, 2006, it has been
permissible to make the nutrient content
claims set forth in the notification.

The Ocean Nutrition notification
proposed “high” claims for EPA and
DHA combined. With respect to specific
authoritative statements that identify
the nutrient level for EPA and DHA
combined, the Ocean Nutrition
notification referenced the Al for adult
males of 1.6 g per day of ALA identified
in the IOM Prepublication Report (Ref.
2). In addition, the notification
referenced the following statements
from the IOM Prepublication Report
(Ref. 2): (1) “EPA and DHA can
contribute up to 10 percent of the total
n-3 fatty acid intake and therefore up to
this percent can contribute towards the
Al for [ALA],” and (2) “The AMDR for
[ALA] is set at 0.6 to 1.2 percent of
energy. Up to 10 percent of this range
can be consumed as [EPA] and/or
[DHA].” The notification contended that

a combination of EPA and DHA is the
most appropriate basis for establishing
nutrient content claims derived from the
IOM Prepublication Report.

In calculating a nutrient qualifying
level for the proposed “excellent
source” claim for the combination of
EPA and DHA, the Ocean Nutrition
notification set 1.6 g as a daily value for
ALA and 160 mg as a daily value for the
combination of EPA and DHA (i.e., 10
percent of the daily value for ALA), and
used 32 mg or more (i.e., 20 percent of
the daily value for the combination of
EPA and DHA) as a qualifying level for
the “excellent source” claim.

The Ocean Nutrition notification
proposed the following exact words for
the claims:

“ ‘Excellent source of Omega-3 EPA
and DHA.’ (‘High in Omega-3 EPA and
DHA;’ ‘Rich in Omega-3 EPA and
DHA’). Contains ___mg of EPA and DHA
combined per serving, which is __ % of
the 160 mg EPA and DHA combined per
serving, which is ___ % of the 160 mg
Daily Value for a combination of EPA
and DHA.”

III. Basis for the Proposed Action

FDA has reviewed the three
notifications submitted in support of the
claims for ALA, EPA, and DHA. With
respect to the claims for ALA in the
Martek notification, FDA proposes to
take no regulatory action at this time.
FDA expresses no opinion as to whether
those claims are supported by a
statement that satisfies the requirements
of section 403(r)(2)(G) of the act for
authoritative statements. In the
November 2, 2007, Federal Register (72
FR 62149), we have published an
Advance Notice of Proposed
Rulemaking (ANPRM) soliciting
comment on how daily values for
nutrients should be calculated,
including the appropriateness of using
an Al to seta DV.6

With respect to the claims for ALA in
the seafood processors notification, FDA
proposes to prohibit those claims
because they are based on a population-
weighted average of the Als for ALA.
The population-weighted average
approach to determining DVs for
nutrients is different from the
“population coverage” approach that
FDA has used to date and continues to

6In one other instance, FDA has taken no
regulatory action with respect to a notification that
proposed a nutrient content claim based on an AL
The nutrient content claim for choline (Ref. 7) was
based upon a reference value that the notifier set
using the Als established by the IOM in 1998 for
that nutrient (Ref. 8). Choline is essential in the
human diet and the Als for that nutrient were
established based upon experimental data
demonstrating prevention of alanine
aminotransferase abnormalities in healthy men.

use, pending any possible rulemaking
based on the issuance of the agency’s
ANPRM on DV issues.” The concurrent
use of two different methods to set daily
values on which nutrient content claims
in food labeling are based creates an
inconsistency that could lead to
consumer confusion about such claims,
as discussed more fully below.
Therefore, FDA proposes to conclude
that the ALA claims set forth in the
seafood processors notification do not
enable the public to comprehend the
information provided and to understand
the relative significance of such
information in the context of the daily
diet, as required by section
403(r)(2)(G)(iv) of the act. A claim that
does not meet the requirements of
section 403(r)(2)(G) of the act may not
be made on the label or labeling of food.

With respect to claims for EPA and
DHA, whether singly or in combination,
FDA proposes to conclude that the IOM
statements submitted as the basis of the
claims do not meet the requirements of
section 403(r)(2)(G) of the act in two
respects. First, none of the statements
identify the nutrient level to which the
claims refer (i.e., daily values for EPA
and DHA that can serve as the basis for
the requested nutrient content claims)
(see section 403(r)(2)(G)() of the act).
Second, in the absence of a nutrient
level for EPA and DHA derived from the
authoritative statement of a scientific
body defined in 403(r)(2)(G)(i) of the act,
the requested claims do not convey
meaningful information about EPA and
DHA content because they lack an
adequate scientific basis. Thus, the
claims do not enable the public to
comprehend the information provided
and to understand the relative
significance of such information in the
context of the daily diet, as required by
section 403(r)(2)(G)(iv) of the act.

In this regard, FDA notes that the
setting of daily values and qualifying
levels for claims in food labeling on the
basis of statements that do not identify
the nutrient level to which the claims
refer can result in inconsistent and
conflicting claims that confuse
consumers. The requirement in section
403(r)(2)(G) of the act that an
authoritative statement identify the
nutrient level to which the claim refers
helps to ensure consistency in the use
of a particular nutrient content claim

7FDA seeks comment in the ANPRM on whether
the agency should continue to use the population-
coverage approach or switch to the population-
weighted average approach to setting DVs. The
agency’s reasons for adopting the population-
coverage approach to set DVs in 1993 are discussed
in the final rule entitled ‘“Reference Daily Intakes
and Daily Reference Values” (see 58 FR 2206 at
2211, January 6, 1993).
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among different products from different
manufacturers.

The notification process in section
403(r)(2)(G) of the act provides a
mechanism for authorizing a new
nutrient content claim based on an
authoritative statement by a scientific
body of the United States government
with official responsibility for public
health protection or research directly
relating to human nutrition, or by the
National Academy of Sciences or any of
its subdivisions. Under this expedited
process, the scientific basis for a
nutrient content claim is established
through reliance on an authoritative
statement of one of the scientific bodies
designated in section 403(r)(2)(G),
which has already reviewed the relevant
scientific evidence. Therefore, when
FDA is reviewing a notification under
section 403(r)(2)(G) , the agency does
not conduct an independent review of
the body of scientific evidence
associated with the proposed nutrient
content claim. Rather, FDA’s review is
limited to considering whether the
authoritative statement and the
proposed nutrient content claim meet
the requirements of section 403(xr)(2)(G)
of the act. (In contrast, the agency will
conduct its own review of the scientific
evidence for the proposed claim when
a nutrient content claim petition is
submitted under section 403(r)(4) of the
act (see 21 CFR 101.69).)

FDA notes that all of the notifications
at issue in this rulemaking relied on
statements made in the IOM
Prepublication Report. For purposes of
this proposed rule, FDA has evaluated
the claims in the notifications in light of
relevant statements made in the IOM
Final Report. Unless stated otherwise,
those statements may be presumed to be
identical to statements made in the IOM
Prepublication Report.

A. ALA

The following statement in the IOM
Final Report is pertinent to this
proposed rule and is identical to a
statement made in the IOM
Prepublication Report that was cited by
all three of the notifications: “The Al for
[ALA] is 1.6 and 1.1 g/day for men and
women, respectively.” (Ref. 1,
Summary, p. 9). ALA is essential in the
human diet. The IOM established Als
for ALA based upon the median intake
of ALA by different gender and life stage
groups in the United States, where a
deficiency is basically nonexistent in
free-living populations (see pages 427,
469 to 472, 1051 to 1051) (Ref. 1).

At this time, FDA proposes to take no
regulatory action with respect to the
nutrient content claims for ALA in the
Martek notification. FDA notes that

those claims are based on a daily value
that the notifier set using the highest
gender and life-stage Al (i.e., 1.6 g/day
of ALA for men ages 19 years and
older). Assuming, without deciding the
issue, that it is appropriate to use an Al
to set a DV, the population-coverage
approach used by Martek in this
notification ensures that the nutritional
needs of almost all segments of the
population are covered. This approach
is consistent with the method that FDA
has used in determining DVs to date
(see 58 FR 2206 at 2211, January 6,
1993).

In contrast, FDA proposes to prohibit
the claims for ALA in the seafood
processors notification because those
claims are based on a daily value that
the notifier set using a population-
weighted average of Al reference values
(1.3 g/day).8 A daily intake level based
on a population-weighted average of Al
values may not be adequate for some
segments of the population (e.g., men
ages 19 and over). Use of the
population-weighted average approach
in the seafood processors notification
also results in a daily value for ALA that
is inconsistent with the daily value for
ALA claims based on the population-
coverage approach used in the Martek
ALA notification. As discussed in the
preceding paragraph, FDA is proposing
no regulatory action concerning nutrient
content claims for ALA based on the
Martek ALA notification, which means
that such claims will continue to be
permitted on food labels if this rule is
finalized as proposed.

The inconsistency between the
population-weighted average method
used to set the daily value for ALA in
the seafood processors notification and
the population coverage method used
for that purpose in the Martek
notification is likely to result in
inconsistent and conflicting nutrient
content claims on food labels.. For
example, a food labeled as a ““good
source” of ALA must contain at least
160 mg of ALA per RACC under the
criteria in the Martek notification, while
another food containing only 130 mg
ALA per RACC would also be able to
bear the same ““good source” claim
under the criteria in the seafood
processors notification. Such
inconsistencies make meaningful
product-to-product comparisons of ALA
content based on label claims
impossible. To enable the public to
comprehend the information provided

8FDA’s proposal to prohibit the claims for ALA
in the seafood processors notification should not be
read as an endorsement of the use of an Al to set
a DV. As previously noted, FDA has published an
ANPRM to seek comment on the appropriateness of
using an Al to set a DV, among other issues.

in nutrient content claims and
understand the relative significance of
that information in the context of the
daily diet, as required by section
403(r)(2)(G)(iv) of the act, qualifying
ALA levels for nutrient content claims
in food labeling must be based on a
single daily value determined using the
same method as the DVs for other
nutrients.

FDA recognizes that the IOM Guiding
Principles Report recommends setting
new DVs based on a population-
weighted average of reference values.
However, that report disclaims any
intent to make regulatory
recommendations; rather, the guiding
principles it provides are
recommendations that FDA may accept
or reject as appropriate to its activities.
As previously noted, in the November 2,
2007, Federal Register (72 FR 62149),
we have published an ANPRM that
seeks comment on the appropriateness
of using a population-weighted average,
as opposed to a population-coverage
approach, to set a DV. In the interim,
FDA'’s position continues to be that the
population-coverage approach should
be used, for the reasons discussed in the
1993 final rule on DVs (58 FR 2206 at
2211) and for consistency with the
manner in which FDA has determined
DVs for nutrients to date.

Therefore, FDA is proposing to find
that the nutrient content claims for ALA
set forth in the seafood processors
notification do not meet the
requirements of the act.

B. EPA and DHA

The following statements about EPA
and DHA in the IOM Final Report are
pertinent to this proposed rule and are
essentially similar to statements made
in the IOM Prepublication Report that
were cited by one or more of the
notifications:

“[EPA] and [DHA] contribute
approximately 10 percent of the total n-
3 fatty acid intake and therefore this
percent contributes toward the Al for
[ALA]L”

“Small amounts of EPA and DHA can
contribute towards reversing an n-3 fatty
acid deficiency * * * and can therefore
contribute toward the Al for [ALA]. EPA
and DHA contribute approximately 10
percent of the total n-3 fatty acid intake
and therefore this percent contributes
toward the AI for [ALA].”

“The AMDR for [ALA] is set at 0.6 to
1.2 percent of energy. Ten percent of
this range can be consumed as [EPA]
and/or [DHA].”

“Approximately 10 percent of the
AMDR for n-3 fatty acids ([ALA]) can be
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consumed as EPA and/or DHA (0.06 to
0.12 percent of energy).”?

FDA proposes to conclude that these
statements do not identify a nutrient
level, or reference value, for EPA and/
or DHA that FDA could use to establish
by regulation a label reference value for
use in nutrition labeling. As noted, the
IOM Final Report establishes reference
values in the form of DRIs for a number
of nutrients. DRIs include the EAR,
RDA, Al, and UL. The IOM Final Report
does not establish an EAR, RDA, Al, or
UL for EPA or DHA. The
“approximately 10 percent” statements
in the IOM Final Report are not
reference values. They do not reflect a
recommended or defined intake level of
EPA and/or DHA that could serve as a
basis for setting a DV that could be used
to characterize a given level of EPA and/
or DHA for purposes of nutrition
labeling.

In summary, FDA proposes to
conclude that the statements cited by
the three notifications and the
essentially similar statements in the
IOM Final Report do not identify a
nutrient level to which the EPA and
DHA claims refer, and therefore do not
meet the requirements of section
403(r)(2)(G) of the act for authoritative
statements. In the absence of an
authoritative statement that identifies
the nutrient level to which a claim
refers, the requirements of section
403(r)(2)(G) of the act are not met.
Therefore, FDA proposes to find that
any nutrient content claim pertaining to
EPA or DHA that is made on the label
or labeling of a food renders that food
misbranded under section 403(r) of the
act.

FDA recognizes that consumption of
EPA and/or DHA may provide health
benefits and that industry may wish to
alert consumers to those benefits. There
are numerous lawful means of doing so.
Under 21 CFR 101.13(i)(3), the label or
labeling of a food may contain a
statement about the amount or
percentage of a nutrient if the statement
does not in any way implicitly
characterize the level of the nutrient in
the food and is not false or misleading
in any respect. For example, a
conventional food or a dietary
supplement may bear a statement such
as “Contains x mg of EPA and DHA
omega-3 fatty acids per serving.” Also,
under 21 CFR 101.13(q)(3)(ii)(A), dietary
supplements are permitted to bear
simple percentage claims (e.g., 40
percent EPA and DHA omega-3 fatty

9Generally, in place of “approximately 10
percent”” and “this percent,” the IOM
Prepublication Report stated “up to 10 percent” and
“up to this percent.”

acids), and under 21 CFR
101.14(q)(3)(ii)(B), they are permitted to
bear comparative percentage claims
(e.g., “four times the EPA and DHA
omega-3 fatty acids per capsule (80 mg)
as in 100 mg of menhaden oil (20 mg)”’).
In addition, the potential health benefits
of consuming EPA and DHA can be
communicated to consumers by using
the qualified health claim about the
relationship between EPA and DHA and
reduced risk of CHD (Refs. 11 and 12).

IV. Environmental Impact

We have carefully considered the
potential environmental effects of this
action. FDA has determined under 21
CFR 25.30(k) that this action is of a type
that does not have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). FDA has
determined that this proposed rule is
not a significant regulatory action as
defined by the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Based on FDA’s review of the
labels in the marketplace, FDA does not
believe that a substantial number of
small entities will be significantly
affected. The agency requests comment
on whether this rule will have a
significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘““any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $127
million, using the most current (2006)

Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

Benefit-Cost Analysis

1. The Need for This Regulation

We discussed the legal and regulatory
need for this proposed rule in section III
of this document.

2. Options

We analyzed two regulatory options:
(1) Take no new regulatory action; and
(2) prohibit the EPA and DHA claims
and the ALA claims based on a daily
value of 1.3 grams, but allow the ALA
claims based on a daily value of 1.6
grams.

Option 1: Take No New Regulatory
Action

This option would result in no change
to the current situation, and so would
result in no costs or benefits. This is not
a viable option under FDA’s current
statutory and regulatory framework, as
we discussed earlier in this preamble.
However, we use this option as the basis
for comparing the costs and benefits of
other regulatory options.

Option 2: Take the Regulatory Actions
as Described in the Proposed Rule

FDA received the first notification
from the seafood processors on January
16, 2004. Because FDA did not issue a
regulation prohibiting the use of these
nutrient content claims within 120 days,
“high” claims for ALA, EPA, and DHA,
as well as “‘good source” and ‘“‘more”
claims for ALA have been permissible
since May 16, 2004. A second
notification, from Martek, received on
January 21, 2005, notified FDA of
“high” claims for ALA and DHA, as
well “good source”, and “more” claims
for ALA. A third notification, from
Ocean Nutrition, received on December
9, 2005, notified FDA of a “high” claim
and an “‘excellent source” claim for EPA
and DHA combined. All of these claims
became permissible 120 days after the
FDA received the respective
notifications because the agency did not
issue a regulation prohibiting them. A
cost of this rule will be label changes for
products bearing claims that are
prohibited. These costs may be lower if
producers can schedule regulatory label
changes to coincide with their
scheduled label changes.

Number of Labels Affected

FDA does not have data on the
number of products bearing an ALA,
EPA, DHA, or EPA plus DHA nutrient
content claim on the label. Therefore,
we attempt to estimate a range for the
number of products that may bear an
affected nutrient content claim.
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Products whose eligibility will be
affected by this rule:

e Have levels of DHA greater than 32
mg.;

% Have levels of EPA greater than 130
mg.;

% Have levels of EPA and DHA
combined of greater than 32 mg.;

e Have levels of ALA greater than 130
mg and less than 160 mg for “good
source” or ‘“‘more” claim; and

e Have levels of ALA greater than 260
mg and less than 320 mg for “high”
claim.

In this analysis, we distinguish
between levels of DHA greater than 32
mg and less than 130 mg and levels
greater than 130 mg, because FDA
received the notification for “high”
claims for foods with more than 32 mg
of DHA in January of 2005 and the
notification for “high” claims for foods
with more than 130 mg of DHA in
January of 2004. The longer a claim has
been in effect, the more likely that it is
in use by manufacturers. More time
allows manufacturers to integrate the
label change with other packaging
changes. Also, if a food is reformulated
to meet claim requirements, it may take
more time to test the new formulation
and put it into the marketplace. In
addition to label changes due to loss of
claims, products that refer to the ALA
daily value of 1.3 g have to alter their
packaging to refer to the revised daily
value of 1.6 g. FDA was not able to
undertake a comprehensive review of

labels in the marketplace to determine
how many products currently have
labels with an affected nutrient content
claim. Instead, FDA went through a
multi-step process to estimate the likely
number of claims in the marketplace.

1. We determined which products are
eligible to make a nutrient content
claim.

2. We conducted an informal review
of these products in local groceries and
online groceries to determine if any
were making an affected nutrient
content claim.

3. We determined how many labels
there were in the marketplace for each
of the products eligible to make an
affected nutrient content claim.

4. We estimated the number of
products likely to make an affected
claim based on the number of products
in the marketplace, the results of the
informal review, and the length of time
the claim had been in effect.

EPA and DHA occur naturally in
some fish, with higher levels in fattier
fish. Many dietary supplements,
particularly fish oils, contain EPA and
DHA. ALA is present in some nuts and
nut oils, flaxseeds and flaxseed oil,
vegetable oils, and in many prepared
foods that include flaxseeds, nuts, or
oils as an ingredient. We searched an
online grocer for all packaged fish and
seafood products and expanded this list
by a review of all canned, frozen, and
refrigerated fish and seafood products in
the 1999 Infoscan supermarket scanner

data collected by Information Resources,
Inc. (IRI) (Ref. 13). The IRI Infoscan
supermarket scanner data provide very
specific information on individual food
items. Infoscan store tracking is based
primarily on all-store, census scanner
data, which are collected weekly from
more than 32,000 supermarket, drug,
and mass merchandiser outlets across
the United States. For these products,
we determined the average serving size
for each product type, for example, 2
ounces (o0z) for canned tuna. We then
used the United States Department of
Agriculture (USDA) National Nutrient
Database for Standard Reference (Ref.
14) to determine the levels of EPA and/
or DHA in a serving size of that food.
USDA updates this database frequently.
We used the most current version
available when we calculated these
numbers. However, we have not
recalculated the numbers with each
subsequent update because we do not
expect that doing so would affect our
estimates to any significant degree.
Therefore, the benefit of recalculating
the numbers would probably not justify
the time and cost of doing so. We
classified all products whose levels of
EPA and/or DHA exceeded the
threshold for a nutrient content claim as
potential claim losers. Tables 1 and 2 of
this document show the products and
their levels of EPA and/or DHA. Table
2 reflects a 3—oz serving size for cooked
fish.

TABLE 1.—DHA AND/OR EPA LEVELS OF CANNED SEAFOOD AND FISH

" . EPA or DHA DHA Eligibl EPA plus DHA

Canned Foods Serving Size DHA (mg) EPA (mg) Eligible gr130 mg >3 :g'g e Eligiblg 2532 mg
Herring 20z 668 550 | Yes Yes Yes
Mackerel 20z 452 246 | Yes Yes Yes
Caviar 50z 539 389 | Yes Yes Yes
Salmon 2 0z 459 481 | Yes Yes Yes
White Tuna in water 2 0z 358 133 | Yes Yes Yes
Sardines 2 0z 288 268 | Yes Yes Yes
Anchovies 50z 123 73 | No Yes Yes
Shrimp, mixed species 20z 126 146 | Yes Yes Yes
Oyster 2 0z 130 120 | Yes Yes Yes
Canned shrimp 30z 249 214 | Yes Yes Yes
Light Tuna in water 20z 127 27 | No Yes Yes
Crabmeat 2 0z 71 81 | No Yes Yes
White Tuna in oil 2 0z 101 38 | No Yes Yes
Light Tuna in oil 20z 58 15 | No Yes Yes
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TABLE 1.—DHA AND/OR EPA LEVELS OF CANNED SEAFOOD AND FISH—Continued
Canned Foods Serving Size | DHA (mg) | EPA (mg) E"gm oo . DgAszE'imgg"e EE"';’EIQ";SSEZ"#*Q
Gefiltefish 1.5 oz 19 32 | No No Yes
TABLE 2.—DHA AND/OR EPA LEVELS OF FROZEN AND REFRIGERATED SEAFOOD AND FISH
Frozen and Refrigerated Serving Size DHA (mg) EPA (mg) E”S:;ﬁ; gr 1DG|E|)Amg DgAszE”mgg)le E’:_Iigipl;IggSSgFrirﬁg

Salmon 3oz 1099 525 | Yes Yes Yes
Mackerel 3oz 1016 555 | Yes Yes Yes
Tuna 30z 757 241 | Yes Yes Yes
Herring 30z 733 603 | Yes Yes Yes
Albacore Tuna 30z 535 198 | Yes Yes Yes
Trout 30z 449 172 | Yes Yes Yes
Sardines 30z 433 402 | Yes Yes Yes
Mussels 30z 430 235 | Yes Yes Yes
Pollock 30z 383 77 | Yes Yes Yes
Squid 30z 323 138 | Yes Yes Yes
Other (fish sticks) 6 sticks 216 144 | Yes Yes Yes
Halibut 3oz 248 60 | Yes Yes Yes
Oyster 30z 245 225 | Yes Yes Yes
Sole/Flounder 3oz 219 207 | Yes Yes Yes
Whiting 30z 200 241 | Yes Yes Yes
Shrimp 30z 189 219 | Yes Yes Yes
Grouper 30z 187 23 | Yes Yes Yes
Perch 30z 179 68 | Yes Yes Yes
Yellowfin Tuna 30z 154 31 | Yes Yes Yes
Haddock 30z 138 65 | Yes Yes Yes
Cod 3oz 131 3 | Yes Yes Yes
Clams 3oz 124 117 | No Yes Yes
Lobster 3oz 118 290 | Yes Yes Yes
Catfish 3oz 109 42 | No Yes Yes
Crab 3oz 96 239 | Yes Yes Yes
Scallop 30z 92 76 | No Yes Yes
Octopus 30z 69 65 | No Yes Yes
Snapper 30z 43 3| No Yes Yes
Gefiltefish/Whitefish/Pike 3oz 38 63 | No Yes Yes
Crawfish 3oz 23 99 | No No Yes
Orange Roughy 30z 2 2 | No No No
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FDA was not able to carry out a
similar systematic review of foods for
ALA claims, because a much wider
range of foods may meet the ALA claim.
However, only a small proportion of
foods have ALA levels between 130 and
160 mg (for “good source” and ‘“more”
claims) and ALA levels between 260
and 320 mg (for “high” claim), and
therefore will lose their eligibility. In
addition to foods that naturally contain
these fatty acids, some manufacturers
have been increasing the levels of ALA,
EPA, or DHA in their products. Foods,
such as eggs and milk, can be enriched
with ALA, EPA, or DHA by
manipulating the diet of chickens and
cows, respectively. Also, manufacturers
can add ALA to their products by
including ingredients like flaxseed oil or
ground flaxseed. To find ALA-, EPA-, or
DHA-enriched foods, we searched the
Internet using keyword searches and in
local grocery stores.

FDA searched three local grocery
stores for products bearing claims
involving ALA, EPA, or DHA. FDA
found one new line of products making
an ALA claim: pasta with ground
flaxseeds to increase the ALA content.
This product meets the level of ALA
needed to make a “good source” ALA
claim under both the 130 and 160 mg
levels. FDA did not find any products
making a “high” claim. However, the
labels refer to an ALA daily value of 1.3
g, so they will have to be changed to
reflect the 1.6 g daily value. FDA also
searched the Internet to find food
products that are likely to include a
nutrient content claim. FDA found
several brands of eggs, one with added
DHA and many with added ALA. FDA
reviewed 12 Web sites for ALA- or
DHA-enriched eggs. In many cases the
Web sites provided a picture of the egg
carton, but did not give the full label
information. For the ALA eggs, nutrition
information on the Web site always
emphasized the omega-3 content (which
is appropriate on the label or in the
labeling of the product as long as the
statement does not in any way
implicitly characterize the level of the
nutrient in the food and it is not false
or misleading in any respect (e.g., “100
mg omega-3 fatty acids per serving”) (21
CFR 101.13(i)(3)), not the specific ALA
content. However, the Web site for the
DHA-enriched eggs emphasized the
DHA content and the DHA daily value
established under the seafood
processors notification. Based on the
Internet review, FDA thinks it unlikely
that any of the ALA-enriched eggs
would be making an affected claim and
likely that the DHA-enriched egg would
make an affected claim. The DHA-

enriched eggs included processed and
shell eggs and were sold in six different
packages. FDA also searched a major
online drugstore that compiles dietary
supplements sold by many other online
retailers. This Web site also provided all
the labeling information in the dietary
supplement package. FDA searched for
dietary supplements using the keywords
EPA, DHA, fish oil, and ALA. The
searches resulted in 53 hits for EPA, 49
hits for DHA, 55 hits for fish oil, and 48
hits for ALA. Many of the products in
the searches overlapped. In reviewing
these products, FDA found two dietary
supplements making affected claims.
Overall, these searches were limited and
ad hoc and do not constitute a
representative sample of the
marketplace. Table 3 of this document
presents the affected stock keeping units
(SKUs). Every product and package size
combination represents an SKU.
Therefore, the number of SKUs
corresponds to the number of product
labels.

TABLE 3.—CLAIMS FOUND IN THE

MARKETPLACE
Product | i ecters | of SKUS
Dietary sup- 2 2
plements
Eggs 1 6
Pasta 1 6

Because FDA is unsure about whether
the egg product that we identified
actually makes a claim, the actual
number of SKUs may be slightly lower
than FDA indicates in Table 3 of this
document. However, because our
searches were not representative and we
did not perform a comprehensive
review of food labels, there are likely to
be more claims in the marketplace than
we were able to identify using the ad-
hoc search procedure we discussed
above. For the categories of food FDA
was able to identify as containing more
than the qualifying levels of EPA and/
or DHA, FDA counted the number of
SKUs in the 1999 IRI database by
downloading all canned, frozen, and
refrigerated seafood and fish from the
database, then further breaking down
these categories into types of seafood
and fish using the information provided
in each record. FDA only counted
branded products, because private label
brands make claims infrequently. In the
IRI data, the type of fish is usually
represented by an abbreviation in the
product name, like “abtn” for albacore
tuna. So, we counted the number of
each type of fish using the abbreviations

in the name provided by IRI. For some
products, we were not able to identify
the fish or we could not find data on the
EPA and/or DHA contents. Most of the
foods in the IRI data that did not specify
the type of fish were breaded fish fillets
or fish sticks. Therefore, for the “other”
category of fish we assigned the usual
serving size and EPA and DHA levels
for fish sticks. Some fish and seafood
had multiple levels of EPA and DHA in
the USDA Nutrient Laboratory database,
depending on the specific variety. If we
were not able to determine the relevant
type of fish or seafood, we used the
median value in the database for the
type of fish or seafood. Because 1999 is
the most recent IRI data available to us,
we needed to correct for changes in the
marketplace since 1999. To do so, we
used the USDA food disappearance data
to estimate changes in the availability of
seafood on the market between 1999
and 2003 (the most recent year for
which data is available) (Ref. 15). FDA
then adjusted the 1999 IRI data by the
growth in the relevant seafood category.
FDA made an additional adjustment to
the count of potentially affected
products based on the usual frequency
of scheduled label changes. Table 4 of
this document presents the proportion
of branded SKUs that are typically
redesigned within a given period of
time. Therefore, FDA estimates that 67
percent of labels would have been
redesigned in the timeframe since the
seafood processors notification went
into effect, 33 percent of the labels
would have been redesigned since the
Martek notification went into effect, and
5 percent of the labels would have been
redesigned since the Ocean Nutrition
notification went into effect. In tables 5
and 6 of this document, FDA presents
an estimate of the number of labels
(SKUs) in the market currently eligible
to make an EPA and/or DHA claim.
Because foods eligible to make ALA
claims include nuts and nut oils and
flaxseed and flaxseed oils, as well as
foods that include one of these sources
as an ingredient, FDA was not able to
estimate the number of foods eligible to
make an ALA claim. However, only
foods with between 130 mg and 160 mg
of ALA or foods with between 260 mg
and 320 mg of ALA will have a change
in their eligibility status, which should
be a relatively small number of the total
number of eligible foods. Also, we do
not count the number of packages of
enriched foods because we did not have
a comprehensive, up-to-date database of
foods enriched with ALA, EPA, or DHA.
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TABLE 4.—FREQUENCY OF LABEL

TABLE 4.—FREQUENCY OF LABEL

TABLE 4.—FREQUENCY OF LABEL

REDESIGNS REDESIGNS—Continued REDESIGNS—Continued
Time period Proportion of SKUs Time period Proportion of SKUs Time period Proportion of SKUs
6-month 5 percent 12-month 33 percent 24-month 67 percent
36-month 100 percent

TABLE 5.—NUMBER OF CANNED FOODS ELIGIBLE TO MAKE AN EPA AND/OR DHA CLAIM

Canned Foods EPA or DHA Eligible at 130 mg | DHA Eligible at 32 mg EPA plus DHA Eligible at 32 mg Adjusted SKUs
Salmon Yes Yes Yes 335
Sardines Yes Yes Yes 282
Gefiltefish No No Yes 161
Light Tuna in water No Yes Yes 130
Shrimp, mixed species Yes Yes Yes 146
Anchovies No Yes Yes 116
Oyster Yes Yes Yes 111
Shrimp Yes Yes Yes 104
Crabmeat No Yes Yes 93
Herring Yes Yes Yes 93
Light Tuna in oil No Yes Yes 76
Mackerel Yes Yes Yes 84
White Tuna in water Yes Yes Yes 58
Caviar Yes Yes Yes 33
White Tuna in oil No Yes Yes 9
Number of SKUs eligible 1,246 1,540 1,701
Adjusted for time since

eligibility 835 508 85

TABLE 6.—NUMBER OF FROZEN AND REFRIGERATED SEAFOOD AND FISH

ELIGIBLE TO MAKE AN EPA AND/OR DHA CLAIM

Frozen and Refrigerated

EPA or DHA Eligible at 130 mg

DHA Eligible at 32 mg

EPA plus DHA Eligible at 32 mg

Adjusted SKUs

Shrimp Yes Yes Yes 1,272
Salmon Yes Yes Yes 329
Other Yes Yes Yes 116
Tuna Yes Yes Yes 249
Herring Yes Yes Yes 242
Oyster Yes Yes Yes 228
Crab Yes Yes Yes 155
Octopus No Yes Yes 160
Cod Yes Yes Yes 95
Lobster Yes Yes Yes 126
Scallop No Yes Yes 101
Whiting Yes Yes Yes 82
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TABLE 6.—NUMBER OF FROZEN AND REFRIGERATED SEAFOOD AND FISH ELIGIBLE TO MAKE AN EPA AND/OR DHA

CLAIM—Continued

Frozen and Refrigerated | EPA or DHA Eligible at 130 mg | DHA Eligible at 32 mg EPA plus DHA Eligible at 32 mg Adjusted SKUs
Clams No Yes Yes 75
Crawfish No No Yes 80
Albacore Tuna Yes Yes Yes 78
Sole/Flounder Yes Yes Yes 61
Catfish No Yes Yes 55
Haddock Yes Yes Yes 37
Squid Yes Yes Yes 43
Pollock Yes Yes Yes 31
Mussels Yes Yes Yes 39
Orange Roughy No No No 30
Gefiltefish/Whitefish/Pike No Yes Yes 19
Halibut Yes Yes Yes 17
Trout Yes Yes Yes 19
Perch Yes Yes Yes 18
Yellowfin Tuna Yes Yes Yes 7
Mackerel Yes Yes Yes 9
Snapper No Yes Yes 7
Grouper Yes Yes Yes 3
Sardines Yes Yes Yes 4
Number of SKUs eligible 3,335 3,677 3,757
Adjusted for time since

eligibility 2,234 1,213 188

Cost of Label Changes a new graphic design for the label that estimated the costs associated with each

Producers who will be affected by this
rule are likely to go through several
steps to modify their labels to come into
compliance with the proposed
requirements. The producers will do the
following: (1) Conduct administrative
activities, (2) alter the graphic design,
(3) conduct prepress activities, engrave
plates or cylinders, and (4) print and
manufacture labels. Producers incur
costs associated with each step of the
process. The first step requires that
producers read and develop a strategy to
comply with the proposed
requirements. Second, they will develop

complies with the proposed
requirements. Third, a prepress operator
will convert the new design into
printing plates or cylinders. Fourth, the
new labels will be printed. The costs
associated with label changes will also
vary depending on whether the label
change can be coordinated with a
scheduled label change. There may be
an additional inventory cost to
producers if they have to dispose of
already printed labels.

FDA contracted with RTI
International to estimate the costs of
label changes to producers (Ref. 16). RTI

of these steps, as well as the cost of
discarded inventory of unused labels.
Manufacturers regularly redesign their
labels, so RTI only estimated a cost
associated with the label change if the
regulatory label change could not be
done with a regularly scheduled label
change. The estimated schedule for
label changes is presented in table 4 of
this table. Tables 7 and 8 present
estimates of per SKU cost of a label
change.

TABLE 7.—COST OF LABEL CHANGE (PER SKU) FOR SEAFOOD AND PASTA (IN 2005 DOLLARS)

Canned Seafood Frozen Seafood Refrigerated Seafood Pasta
Administrative $200 $200 $400 $500
Graphic $800 $900 $1,400 $1,600
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TABLE 7.—COST OF LABEL CHANGE (PER SKU) FOR SEAFOOD AND PASTA (IN 2005 DOLLARS)—Continued

Canned Seafood Frozen Seafood Refrigerated Seafood Pasta
Prepress $1,200 $500 $800 $900
Engraving $2,900 $700 $1,100 $1,300
Inventory $0 $0 $0 $0
Total $5,100 $2,300 $3,700 $4,300
TABLE 8.—COST OF LABEL CHANGE (PER SKU) FOR DIETARY SUPPLEMENTS AND EGGS (IN 2005 DOLLARS)
Dietary Supplement Liquid Dietary Supplement Pills Processed Eggs Shell Eggs
Administrative $900 $900 $500 $500
Graphic $3,300 $2,200 $1,600 $1,600
Prepress $2,100 $2,100 $1,100 $1,100
Engraving $2,100 $2,100 $900 $900
Inventory $0 $100 $0 $500
Total $8,400 $7,400 $4,100 $4,600

Based on our ad hoc searching, it is
clear that not all products eligible to
make an affected claim are making a
claim. Overall, we estimate that at least
14 product labels will have to be
changed as a result of this rule. Table 9

of this document presents an estimate of
the cost associated with known label
changes. This is probably an
underestimate of the labeling cost
because FDA has not conducted a
comprehensive review of food labels to

identify the number of products bearing
these claims and we have probably
underestimated the number of such
claims. However, we are uncertain
about the true number of existing
claims.

TABLE 9.—LOWER BOUND ESTIMATE OF TOTAL COSTS FROM LABELING CHANGES

Product Number of SKUs Cost of Label Change”
Dietary supplements 2 $5,200
Eggs 6 $8,600
Pasta 6 $8,500
Total 14 $22,300

“Assumes 67 percent of label changes can be made with regularly scheduled label changes.

To determine the number of dietary
supplements that qualify for a nutrient
content claim, FDA counted the number
of dietary supplements that have fish
oil, ALA, EPA, or DHA as an ingredient
in the Dietary Supplement Sales
Information database (Ref. 17). The
Dietary Supplement Sales Information
database is a survey of the ingredients
in 3,000 dietary supplements. Based on
a total count of 113 qualifying dietary
supplements in the database, FDA
estimates that the Internet review of
dietary supplements covered

approximately half of the qualifying
dietary supplements, and so a likely
estimate is that four dietary
supplements would have to change their
labels. In the search of local grocery
stores, we reviewed approximately 200
fish and seafood packages. None of the
labels we reviewed included an affected
claim. However, it seems likely that
each of the five companies that
participated in notifications to FDA may
make some nutrient content claim.
Therefore, FDA estimates that it is likely
that a label change would be required

for six SKUs for each of the five
manufacturers. FDA estimated 6 SKUs
per manufacturer because the product
lines identified for eggs and pasta that
were making an affected nutrient
content claim both included 6 SKUS.
Finally, for the other two types of
products we found that made a label
claim, we estimate that, similar to
dietary supplements, there are twice as
many affected claims in the market.
Table 10 of this document presents an
estimate of the likely total cost of label
changes.

TABLE 10.—LIKELY ESTIMATE OF TOTAL COSTS FROM LABELING CHANGES

Product

Number of SKUs

Cost of Label Change”

Dietary supplements

$10,400
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TABLE 10.—LIKELY ESTIMATE OF TOTAL COSTS FROM LABELING CHANGES—Continued
Product Number of SKUs Cost of Label Change”
Notifiers 30 $39,200
Eggs 12 $17,200
Pasta 12 $17,000
Total 58 $83,800

“Assumes 67 percent of label changes can be made with regularly scheduled label changes

Health Effects

Benefits from a labeling rule typically
arise from changes in consumption of
nutrients, either increases in
consumption of beneficial nutrients or
decreases in consumption of
detrimental nutrients. Consumption
changes because the behavior of
producers or consumers changes.
Product reformulation, in which
producers alter the composition of their
product to qualify for a positive label
claim or avoid a negative label
statement, may lead to substantial
changes in the consumption of certain
beneficial nutrients. There may also be
direct changes in consumer choices, if
consumers purchase healthier food
based on information they see on the
label. Several studies have linked label
use to improved diet (Refs. 18 and 19).

The removal of nutrient content
claims for EPA and/or DHA may result
in reduced consumption of EPA and
DHA under two scenarios. First,
consumption of these nutrients may be
reduced if consumers choose not to
purchase and consume products
because they do not have the prohibited
nutrient content claims on the label.
Second, producers might face reduced
incentives to increase levels of EPA and
DHA in products, which might lead
some producers to a decision not to
reformulate. A review of the literature
on product reformulation in a report on
modeling manufacturers’ decision to
reformulate finds evidence that
increased provision of nutrition
information on labels leads
manufacturers to reformulate to make
healthier products or to attempt to
market new healthier products (Ref. 20).
If the continued availability of nutrient
content claims for EPA and/or DHA
would have encouraged producers to
increase levels of EPA and/or DHA,
there may be additional reductions in
consumption of EPA and/or DHA due to
lower levels in the food supply.
However, because the agency has yet to
conduct a review of the scientific
evidence concerning the health effects
of consuming EPA and DHA at different
levels, we cannot determine whether the

loss of these claims would have any
impact on consumer health, either
beneficial or detrimental.

Furthermore, FDA wishes to
emphasize that this ruling does not
affect the continuing availability of a
qualified health claim that states,
“Supportive but not conclusive research
shows that consumption of EPA and
DHA omega-3 fatty acids may reduce
the risk of CHD. One serving of [Name
of the food] provides [ ] gram of EPA
and DHA omega-3 fatty acids. [See
nutrition information for total fat,
saturated fat, and cholesterol content.].”
To make the qualified health claim, the
product must contain EPA and DHA,
and meet limits for cholesterol,
saturated fat, total fat, and sodium and
meet the 10 percent nutrient content
requirement for vitamin C, vitamin A,
iron, calcium, protein, or fiber (Ref. 21).
Producers may opt to reformulate their
products to use the qualified health
claim.

Therefore, FDA estimates the
quantitative costs of this rule to be
$83,800 due entirely to projected
labeling changes, and potential non-
quantified costs associated with a
potential forgone decrease in risk of
CHD resulting from a possible decrease
in the consumption of EPA and/or DHA.

Benefits

This option would prevent consumers
from mistakenly interpreting ‘“high,”
“good source,” and “more” claims
relating to the level of EPA and/or DHA
in food to imply that an authoritative
scientific body has determined that
consumers should consume a particular
level of EPA and/or DHA per day. This,
in turn, might prevent some consumers
from forming an incorrect assessment of
the relationship of the levels of EPA
and/or DHA in particular foods to such
recommended levels. This could
generate a health benefit because if
consumers base their consumption
patterns on an incorrect assessment of
the significance of the amount of EPA
and/or DHA in particular foods, then
they might change their consumption
patterns in ways that could be
detrimental to their health. For example,

some consumers might believe they
would not receive any additional benefit
from consuming additional food
containing EPA and/or DHA after eating
a food that is labeled as being “high” in
those nutrients even though they might
actually benefit significantly from
additional amounts of those nutrients.
Alternatively, some consumers might
believe that it is worthwhile to forgo a
certain level of other nutrients in order
to consume a food that is “high” level
of EPA and/or DHA when, in fact, they
could obtain nearly the same benefit
from a food with less EPA and/or DHA.
FDA does not have sufficient
information to quantify this potential
benefit.

VI. The Paperwork Reduction Act of
1995

FDA tentatively concludes that this
proposed rule contains no collection of
information. Therefore clearance by
OMB under the Paperwork Reduction
Act of 1995 is not required.

VII. Federalism Analysis

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized as proposed, would have a
preemptive effect on State law. Section
4(a) of the Executive order requires
agencies to “‘construe * * * a Federal
Statute to preempt State law only where
the statute contains an express
preemption provision, there is some
other clear evidence that the Congress
intended preemption of State law, or
where the exercise of State authority
conflicts with the exercise of Federal
authority under the Federal statute.”
Section 403A of the act (21 U.S.C. 343—
1) is an express preemption provision.
In relevant part, section 403A(a)(5) of
the act (21 U.S.C. 343-1(a)(5)) provides
that: “* * * no State or political
subdivision of a State may directly or
indirectly establish under any authority
or continue in effect as to any food in
interstate commerce— * * * (5) any
requirement respecting any claim of the
type described in section 403(r)(1) made
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in the label or labeling of food that is
not identical to the requirement of
section 403(r) * * *”.

Currently, this provision operates to
preempt States from imposing nutrient
content claim labeling requirements
concerning ALA, EPA, DHA, and EPA
and DHA combined because no such
requirements have been imposed by
FDA under section 403(r) of the act.
Under FDA'’s authority under section
403(r)(2)(H) of the act, the agency
proposes to find that the requirements
of section 403(r)(2)(G) have not been
met with respect to the nutrient content
claims for EPA and DHA in the seafood
processors notification, the nutrient
content claim for DHA in the Martek
notification, and the nutrient content
claim for EPA and DHA in the Ocean
Nutrition notification. FDA also
proposes to prohibit the nutrient
content claims for ALA in the seafood
processors notification.

Although this proposed rule, if
finalized as proposed, would have
preemptive effect in that it would
preclude States from promulgating any
nutrient content claim labeling
requirements for ALA, EPA, DHA, and
EPA and DHA combined that are not
identical to those required by this
proposed rule, this preemptive effect
would be consistent with what Congress
set forth in section 403A of the act.
Section 403A(a)(5) of the act displaces
both state legislative requirements and
state common law duties. Medtronic v.
Lohr, 518 U.S. 470, 503 (1996) (Breyer,
J., concurring in part and concurring in
judgment); id. at 510 (O’Connor, J.,
joined by Rehnquist, C.J., Scalia, J., and
Thomas, J., concurring in part and
dissenting in part); Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 521 (1992)
(plurality opinion); id. at 548-49 (Scalia,
J., joined by Thomas, J., concurring in
judgment in part and dissenting in part).

FDA believes that the preemptive
effect of the proposed rule, if finalized
as a proposed, would be consistent with
Executive Order 13132. Section 4(e) of
the Executive order provides that “when
an agency proposes to act through
adjudication or rulemaking to preempt
State law, the agency shall provide all
affected State and local officials notice
and an opportunity for appropriate
participation in the proceedings.” FDA’s
Division of Federal and State Relations
is inviting the States’ participation in
this rulemaking by providing notice via
fax and e-mail transmission to State
health commissioners, State agriculture
commissioners, food program directors,
and drug program directors as well as
FDA field personnel of FDA’s
publication of the proposed rule
prohibiting the nutrient content claims

for ALA, EPA, DHA, and EPA and DHA
combined set forth in the three FDAMA
notifications received by FDA. The
notice provides the States with further
opportunity for input on the rule. It
advises the States of FDA’s publication
of the proposed rule and encourages the
States and local governments to review
the notice of proposed rulemaking and
to provide any comments to the docket
(Docket No. 2004N-0217, 2005P-0189,
or 2006P-0137).

In conclusion, FDA has determined
that the preemptive effects of this
proposed rule, if finalized as proposed,
are consistent with Executive Order
13132.

VIII. Effective Date

FDA is proposing to make this
regulation effective on the uniform
compliance date for food labeling
regulations established by the agency
that is applicable to the publication date
of the final rule.

IX. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

Please note that in January 2008, the
FDA Web site is expected to transition
to the Federal Dockets Management
System (FDMS). FDMS is a
Government-wide, electronic docket
management system. After the transition
date, electronic submissions will be
accepted by FDA through the FDMS
only. When the exact date of the
transition to FDMS is known, FDA will
publish a Federal Register notice
announcing that date.
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR PART 1305
[Docket No. DEA—303P]
RIN 1117-AB15

New Single-Sheet Format for U.S.
Official Order Form for Schedule | and
Il Controlled Substances (DEA Form
222)

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Drug Enforcement
Administration (DEA) is proposing to
amend its regulations to implement a
new format for order forms (DEA Form
222) which are issued by DEA to DEA
registrants to allow them to order
schedule I and/or II controlled
substances. The present format utilizes
a three-part, carbon-copy form with
Copies 2 and 3 replicating Copy 1. The
proposed format will employ a single-
sheet form. The new form will have
enhanced security features and will be
easier for DEA registrants to use.
DATES: Written comments must be
postmarked, and electronic comments
must be sent, on or before January 28,
2008.

ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-303P” on all written and

electronic correspondence. Written
comments being sent via regular mail
should be sent to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Attention: DEA Federal Register
Representative/ODL. Written comments
sent via express mail should be sent to
DEA Headquarters, Attention: DEA
Federal Register Representative/ODL,
8701 Morrissette Drive, Springfield, VA
22152. Comments may be sent directly
to DEA electronically by sending an
electronic message to
dea.diversion.policy@usdoj.gov.
Comments may also be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document is also available at the
http://www.regulations.gov Web site.
DEA will accept electronic comments
containing MS Word, WordPerfect,
Adobe PDF, or Excel files only. DEA
will not accept any file format other
than those specifically listed here.

Posting of Public Comments: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov
and in the Drug Enforcement
Administration’s public docket. Such
information includes personal
identifying information (such as your
name, address, etc.) voluntarily
submitted by the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all the personal identifying information
you do not want posted online or made
available in the public docket in the first
paragraph of your comment and identify
what information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted online or made
available in the public docket.

Personal identifying information and
confidential business information
identified and located as set forth above
will be redacted and the comment, in
redacted form, will be posted online and
placed in the Drug Enforcement
Administration’s public docket file. If
you wish to inspect the agency’s public
docket file in person by appointment,
please see the FOR FURTHER INFORMATION
CONTACT paragraph.

FOR FURTHER INFORMATION CONTACT:
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

Background

Legal Authority

The Drug Enforcement
Administration (DEA) administers the
Controlled Substances Act (CSA) (21
U.S.C. 801 et seq.) as amended. DEA
regulations implementing this statute
are published in Title 21 of the Code of
Federal Regulations (CFR), Parts 1300 to
1316. These regulations are designed to
establish a framework for the legal
distribution of controlled substances to
ensure that there is a sufficient supply
of these drugs for legitimate medical
purposes while deterring their diversion
to illegal purposes. Controlled
substances are those substances listed in
the schedules of the CSA and 21 CFR
1308.11-1308.15, and generally include
narcotics, stimulants, depressants,
hallucinogens, and anabolic steroids
that have potential for abuse and
physical and psychological dependence.

Controlled substances are divided
into five schedules. Schedule I
substances are drugs which have a high
potential for abuse and no currently
accepted medical use in treatment in the
United States. They may be used only
for research, chemical analysis, or
manufacture of other drugs. Schedule II
substances have legitimate medical
uses, but a high potential for abuse and
physical and psychological dependence,
and are subject to more stringent
controls than other legitimate controlled
substances. Schedule III through V
substances have legitimate medical
uses; however, they have a lower
potential for abuse and physical and
psychological dependence than do
schedule II controlled substances.

The CSA and DEA regulations require
that persons involved in the
manufacture, distribution, research,
dispensing, import, and export of
controlled substances register with DEA,
keep track of all stocks of controlled
substances, and maintain records to
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account for all controlled substances
received, distributed, or otherwise
disposed of. The overall goal of the CSA
and its implementing regulations is to
provide a closed distribution system so
that a controlled substance is at all
times under the legal control of a person
registered, or specifically exempted
from registration, by the Drug
Enforcement Administration until it
reaches the ultimate user or is
destroyed. DEA achieves this goal by
registering manufacturers, distributors,
reverse distributors, dispensers,
researchers, importers and exporters of
controlled substances. Thus, any
movement of controlled substances
between these registered persons is
covered by DEA regulations.

Order Forms

The CSA requires that schedule I and
II controlled substances be distributed
only pursuant to a written order made
by the purchaser on a form issued by the
Attorney General, (21 U.S.C. 828). This
responsibility has been delegated to the
Administrator of DEA (28 CFR 0.100)
and redelegated to the Deputy Assistant
Administrator of the DEA Office of
Diversion Control (28 CFR 0.104;
Appendix to Subpart R, § 7). DEA uses
these order forms to allow better
tracking of all distributions of schedule
I and II controlled substances. As stated
previously, order forms are required for
schedule I and II controlled substances
because they have a higher potential for
abuse and physical and psychological
dependence than schedule III through V
controlled substances. The order forms
are issued to DEA registrants to allow
them to purchase controlled substances.
The order forms are designated as DEA
Form 222. The law and regulations
require that DEA preprint certain
information on these order forms
including the name, address, and DEA
number of the registrant, the authorized
activity, and the schedules of the
registrant (21 U.S.C. 828, 21 CFR
1305.11). Order forms are triplicate
forms, printed on interleaved carbon
sheets.

Whenever a DEA registrant wishes to
acquire a schedule I and/or II controlled
substance, that registrant must annotate
on the order form the name and address
of the supplying DEA registrant, the
date requested, the number of packages
of controlled substance ordered, the size
of the package of the controlled
substance ordered, and the name of the
controlled substance ordered. The
purchaser retains one copy (Copy 3) of
the form and sends two copies to the
supplier so that the order for a
controlled substance can be filled. The
supplier annotates the form by entering

the actual number of packages of the
controlled substance(s) shipped and the
actual date shipped. The supplier
retains one copy (Copy 1) of the order
form sent to him/her by the purchaser,
and sends the other copy (Copy 2) of the
form to the DEA Special Agent in
Charge in the area where the supplier is
located. Upon receiving the controlled
substances, the purchaser annotates on
its copy of the order form the number

of packages of the controlled
substance(s) ordered which are actually
received and the actual date received.
Both the purchaser and the supplier are
required to preserve their respective
copy of the order form for two years and
make it available to officials of the DEA
for inspection, if requested.

Need for New Form

The proposed new format for DEA
Form 222 will employ a single-sheet
form. In executing a transaction of a
schedule I and/or II controlled
substance, a DEA registrant will process
the new single-sheet form in a similar
manner to the processing of the current
three-part form. The change in
processing will be that the single-sheet
form will have to be copied rather than
having the copies pre-printed. DEA will
continue to preprint and issue the
original form.

The new form is being initiated to
improve security and to allow better
ease in handling. The new form will
have enhanced security features over
the current three-part form. DEA will
preprint the new form on sturdier paper
with a special embedded watermark of
the DEA emblem making it more
difficult to copy for counterfeit
purposes. If photocopied, the photocopy
of the new form will display the DEA
emblem and the statement “Copy” to
hinder counterfeiting.

It is anticipated that the new form
will be more convenient for DEA
registrants to utilize. The old three-part
form format was created more than
thirty years ago and the processing of a
transaction with carbon copies is an
outdated concept. Today, new office
technology exists such as laser printers
and photocopiers which will allow DEA
registrants greater ease in utilizing the
single-sheet form.

The single-sheet form will be
beneficial for DEA as well. The
equipment used to print the interleaved
carbon forms is old, and finding
replacement parts and otherwise
maintaining the equipment is costly,
difficult, and time-consuming.

Transition From Old to New Format

If this regulation is finalized as
proposed, once the new single-sheet

form is in use, the current three-part
form will be phased out, and eventually
will no longer be issued by DEA. DEA
registrants will be allowed to exhaust
their supply of the old three-part forms
as part of the transition. To effect a
smooth transition, DEA registrants will
be allowed to continue to order the
current three-part form for at least one
year once the new single-sheet form is
introduced. Approximately two years
after the establishment of the new
single-sheet format, the old three-part
form will be totally discontinued. Thus,
business firms will have time to shift
their processes to accommodate the new
form.

Revision of DEA Regulations to
Accommodate Single Sheet DEA Form
222

DEA proposes to amend its
regulations pertaining to orders for
schedule I and II controlled substances
to allow for the transition from the
three-part form to the single-sheet form
of DEA Form 222. Initially, the new
procedures for the single-sheet format
will exist alongside the existing
procedures for the three-part form.
Eventually, in a later rulemaking, the
procedures detailing the use of the
three-part form will be deleted from the
regulations.

DEA is amending its regulations to
reflect the fact that only one original
DEA Form 222 will be provided to
purchasing registrants by DEA.
Registrants purchasing schedule I and II
controlled substances will now be
required to make a copy of the form and
send the original to their supplier for
filling. It is important to note that the
process for handling the DEA Form 222
remains unchanged. The only difference
made by these proposed amendments is
to require registrants to make
photocopies of the form, rather than
having DEA provide an original and two
carbon copies.

Other Minor Regulatory Changes

In addition to the changes discussed
above, DEA is proposing several minor
regulatory changes as part of this
rulemaking, as discussed below.

Currently, interleaved triplicate order
forms are produced in books, with each
book containing 7 order forms. The new
single-sheet form will not be produced
in books, giving DEA and registrants
greater flexibility regarding the number
of order forms to be requisitioned.
Therefore, in § 1305.11, DEA is
proposing to modify the language
regarding the new single-sheet DEA
Form 222 to indicate that a
predetermined number of order forms,
based on the business activity of the
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registrant, will be issued, rather than
books of 7 order forms.

In § 1305.12, DEA is proposing to add
to the list of acceptable methods for
filling out a DEA Form 222 use of a
computer printer, in addition to the
existing typewriter, pen, or indelible
pencil.

Regulatory Certifications
Regulatory Flexibility Act

The Deputy Assistant Administrator
hereby certifies that this rulemaking has
been drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), and by approving it certifies
that this regulation will not have a
significant economic impact upon a
substantial number of small entities.
This rule proposes that DEA regulations
be amended to implement a new format
for order forms (DEA Form 222) which
are issued by DEA to DEA registrants to
allow them to order schedule I and/or
II controlled substances. The present
format utilizes a three-part, carbon-copy
form with Copies 2 and 3 replicating
Copy 1. The proposed format will
employ a single-sheet form, which will
incorporate additional security features
and will be easier for DEA registrants to
use.

Executive Order 12866

The Deputy Assistant Administrator
further certifies that this rulemaking has
been drafted in accordance with the
principles of Executive Order 12866
Section 1(b). It has been determined that
this is a significant regulatory action.
Therefore, this action has been reviewed
by the Office of Management and
Budget.

Executive Order 12988

The Deputy Assistant Administrator
further certifies that this regulation
meets the applicable standards set forth
in Sections 3(a) and 3(b)(2) of Executive
Order 12988.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law; nor
does it impose enforcement
responsibilities on any State; nor does it
diminish the power of any State to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,

and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Paperwork Reduction Act

Although this rule establishes a new
DEA Form 222, it does not affect the
time necessary to complete the
collection of information nor the
persons required to use DEA Form 222
in the ordering of schedule I and II
controlled substances. Nor does the
revision of the design of the form—use
of triplicate interleaved sheets versus
single sheet—revise the fields contained
on the form. The new form does not
collect any new information or modify
any existing information being
collected. Accordingly, revisions to the
DEA information collection entitled
“U.S. Official Order Forms for Schedule
I and II Controlled Substances
(Accountable Forms), Order Form
Requisition” (OMB approval number
1117-0010) are not necessary.

Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1305

Drug traffic control, Reporting
requirements.

For the reasons set forth above, 21
CFR part 1305 is proposed to be
amended as follows:

PART 1305—ORDERS FOR SCHEDULE
I AND Il CONTROLLED SUBSTANCES
[AMENDED]

1. The authority citation for part 1305
continues to read as follows:

Authority: 21 U.S.C. 821, 828, and 871,
unless otherwise noted.

2. Section 1305.11 is amended by
revising paragraphs (a) and (b) to read
as follows:

§1305.11
Forms 222.
(a)(1) Except as provided in paragraph
(a)(2) of this section, DEA Forms 222 are
issued in mailing envelopes containing
seven forms, each form containing an

Procedure for obtaining DEA

original, duplicate, and triplicate copy
(respectively, Copy 1, Copy 2, and Copy
3) (hereafter referred to as the
“triplicate” form). A limit, which is
based on the business activity of the
registrant, will be imposed on the
number of DEA Forms 222 which will
be furnished on any requisition, unless
additional forms are specifically
requested and a reasonable need for
such additional forms is shown.

(2) DEA Forms 222 are issued in
mailing envelopes containing a
predetermined number of forms based
on the business activity of the registrant,
each form consisting of one single-sheet
(hereafter referred to as the “single
sheet” form). A limit, which is based on
the business activity of the registrant,
will be imposed on the number of DEA
Forms 222 which will be furnished on
any requisition unless additional forms
are specifically requested and a
reasonable need for such additional
forms is shown.

(b) Any person applying for a
registration that would entitle him or
her to obtain a DEA Form 222 may
requisition the forms by so indicating on
the application or renewal form; a DEA
Form 222 will be supplied upon the
registration of the applicant. Any person
holding a registration entitling him or
her to obtain a DEA Form 222 may
requisition the forms for the first time
by contacting any Division Office or the
Registration Section of the
Administration. Any person already
holding a DEA Form 222 may
requisition additional forms by
contacting any Division Office or the
Registration Section of the
Administration.

* * * * *

3. Section 1305.12 is amended by
revising paragraph (a) to read as follows:

§1305.12 Procedure for executing DEA
Forms 222,

(a)(1) A purchaser must prepare and
execute a triplicate DEA Form 222
simultaneously in triplicate by means of
interleaved carbon sheets that are part of
the DEA Form 222. DEA Form 222 must
be prepared by use of a typewriter,
computer printer, pen, or indelible
pencil.

(2) A purchaser must prepare a single
sheet DEA Form 222 by use of a
typewriter, computer printer, pen, or
indelible pencil.

* * * * *

4. Section 1305.13 is amended by
revising paragraphs (a), (b), (d), and (e)
to read as follows:
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§1305.13 Procedure for filling DEA Forms
222,

(a)(1) A purchaser must submit Copy
1 and Copy 2 of the triplicate DEA Form
222 to the supplier and retain Copy 3 in
the purchaser’s files.

(2) A purchaser must submit the
original of the single sheet DEA Form
222 to the supplier and retain a copy in
the purchaser’s files.

(b)(1) For the triplicate DEA Form
222, a supplier may fill the order, if
possible and if the supplier desires to do
so, and must record on Copies 1 and 2
the number of commercial or bulk
containers furnished on each item and
the date on which the containers are
shipped to the purchaser. If an order
cannot be filled in its entirety, it may be
filled in part and the balance supplied
by additional shipments within 60 days
following the date of the DEA Form 222.
No DEA Form 222 is valid more than 60
days after its execution by the
purchaser, except as specified in
paragraph (f) of this section.

(2) For the single sheet DEA Form
222, a supplier may fill the order, if
possible and if the supplier desires to do
so, and must record on the original and
a copy the number of commercial or
bulk containers furnished on each item
and the date on which the containers
are shipped to the purchaser. If an order
cannot be filled in its entirety, it may be
filled in part and the balance supplied
by additional shipments within 60 days
following the date of the DEA Form 222.
No DEA Form 222 is valid more than 60
days after its execution by the
purchaser, except as specified in
paragraph (f) of this section.

* * * *

(d)(1) The supplier must retain Copy
1 of the triplicate DEA Form 222 for his
or her files and forward Copy 2 to the
Special Agent in Charge of the Drug
Enforcement Administration in the area
in which the supplier is located. Copy
2 must be forwarded at the close of the
month during which the order is filled.
If an order is filled by partial shipments,
Copy 2 must be forwarded at the close
of the month during which the final
shipment is made or the 60-day validity
period expires.

(2) The supplier must retain the
original of the single sheet DEA Form
222 for his or her files and forward a
copy to the Special Agent in Charge of
the Drug Enforcement Administration in
the area in which the supplier is
located. The copy must be forwarded at
the close of the month during which the
order is filled. If an order is filled by
partial shipments, the copy must be
forwarded at the close of the month
during which the final shipment is

made or the 60-day validity period
expires.

(e)(1) The purchaser must record on
Copy 3 of the triplicate DEA Form 222
the number of commercial or bulk
containers furnished on each item and
the dates on which the containers are
received by the purchaser.

(2) The purchaser must record on its
copy of the single sheet DEA Form 222
the number of commercial or bulk
containers furnished on each item and
the dates on which the containers are

received by the purchaser.
* * * * *

5. Section 1305.14 is amended by
revising paragraph (a) to read as follows:

§1305.14 Procedure for endorsing DEA
Forms 222.

(a)(1) A triplicate DEA Form 222,
made out to any supplier who cannot
fill all or a part of the order within the
time limitation set forth in § 1305.13,
may be endorsed to another supplier for
filling. The endorsement must be made
only by the supplier to whom the DEA
Form 222 was first made, must state (in
the spaces provided on the reverse sides
of Copies 1 and 2 of the triplicate DEA
Form 222) the name and address of the
second supplier, and must be signed by
a person authorized to obtain and
execute DEA Forms 222 on behalf of the
first supplier. The first supplier may not
fill any part of an order on an endorsed
form. The second supplier may fill the
order, if possible and if the supplier
desires to do so, in accordance with
§1305.13(b), (c), and (d), including
shipping all substances directly to the
purchaser.

(2) A single-sheet DEA Form 222,
made out to any supplier who cannot
fill all or a part of the order within the
time limitation set forth in § 1305.13,
may be endorsed to another supplier for
filling. The endorsement must be made
only by the supplier to whom the DEA
Form 222 was first made, must state (in
the spaces provided in Part 2 on the
original DEA Form 222 and on the copy
to be sent to DEA) the name and address
of the second supplier, and must be
signed by a person authorized to obtain
and execute DEA Forms 222 on behalf
of the first supplier. The first supplier
may not fill any part of an order on an
endorsed form. The second supplier
may fill the order, if possible and if the
supplier desires to do so, in accordance
with § 1305.13(b), (c), (d), including
shipping all substances directly to the
purchaser.

6. Section 1305.15 is amended by
revising paragraphs (b) and (d) to read
as follows:

§1305.15 Unaccepted and defective DEA
Forms 222.
* * * * *

(b)(1) If a triplicate DEA Form 222
cannot be filled for any reason under
this section, the supplier must return
Copies 1 and 2 to the purchaser with a
statement as to the reason (e.g. illegible
or altered).

(2) If a single-sheet DEA Form 222
cannot be filled for any reason under
this section, the supplier must return
the original copy to the purchaser with
a statement as to the reason (e.g.
illegible or altered).

* * * * *

(d)(1) When a purchaser receives an
unaccepted order, Copies 1 and 2 of the
triplicate DEA Form 222 and the
statement must be attached to Copy 3
and retained in the files of the purchaser
in accordance with §1305.17. A
defective DEA Form 222 may not be
corrected; it must be replaced by a new
DEA Form 222 for the order to be filled.

(2) When a purchaser receives an
unaccepted order, the original of the
single-sheet DEA Form 222 and the
statement must be retained in the files
of the purchaser in accordance with
§1305.17. A defective DEA Form 222
may not be corrected; it must be
replaced by a new DEA Form 222 for the
order to be filled.

7. Section 1305.16 is amended by
revising paragraph (a) to read as follows:

§1305.16 Lost and stolen DEA Forms 222.

(a)(1) If a purchaser ascertains that an
unfilled triplicate DEA Form 222 has
been lost, he or she must execute
another in triplicate and attach a
statement containing the serial number
and date of the lost form, and stating
that the goods covered by the first DEA
Form 222 were not received through
loss of that DEA Form 222. Copy 3 of
the second form and a copy of the
statement must be retained with Copy 3
of the DEA Form 222 first executed. A
copy of the statement must be attached
to Copies 1 and 2 of the second DEA
Form 222 sent to the supplier. If the first
DEA Form 222 is subsequently received
by the supplier to whom it was directed,
the supplier must mark upon the face
“Not accepted” and return Copies 1 and
2 to the purchaser, who must attach it
to Copy 3 and the statement.

(2) It a purchaser ascertains that an
unfilled single-sheet DEA Form 222 has
been lost, he or she must execute
another and attach a statement
containing the serial number and date of
the lost form, and stating that the goods
covered by the first DEA Form 222 were
not received through loss of that DEA
Form 222. A copy of the second form
and a copy of the statement must be
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retained with a copy of the DEA Form
222 first executed. A copy of the
statement must be attached to a copy of
the second DEA Form 222 sent to the
supplier. If the first DEA Form 222 is
subsequently received by the supplier to
whom it was directed, the supplier must
mark upon the face “Not accepted” and
return it (“‘the original”) to the
purchaser, who must attach it to the
statement.

8. Section 1305.17 is amended by
revising paragraphs (a), (b), and (c) to
read as follows:

§1305.17 Preservation of DEA Forms 222.

(a)(1) The purchaser must retain Copy
3 of each executed triplicate DEA Form
222 and all copies of unaccepted or
defective forms with each statement
attached.

(2) The purchaser must retain a copy
of each executed single-sheet DEA Form
222 and all copies of unaccepted or
defective forms with each statement
attached.

(b)(1) The supplier must retain Copy
1 of each triplicate DEA Form 222 that
it has filled.

(2) The supplier must retain the
original of each single-sheet DEA Form
222 that it has filled.

(c)(1) Triplicate DEA Forms 222 must
be maintained separately from all other
records of the registrant. DEA Forms 222
are required to be kept available for
inspection for a period of two years. If
a purchaser has several registered
locations, the purchaser must retain
Copy 3 of the executed triplicate DEA
Form 222 and any attached statements
or other related documents (not
including unexecuted DEA Forms 222,
which may be kept elsewhere under
§1305.12 (e)), at the registered location
printed on the DEA Form 222.

(2) Single-sheet DEA Forms 222 must
be maintained separately from all other
records of the registrant. DEA Forms 222
are required to be kept available for
inspection for a period of two years. If
a purchaser has several registered
locations, the purchaser must retain a
copy of the executed single-sheet DEA
Form 222 and any attached statements
or other related documents (not
including unexecuted DEA Forms 222,
which may be kept elsewhere under
§1305.12 (e)), at the registered location
printed on the DEA Form 222.

9. Section 1305.19 is revised to read
as follows:

§1305.19 Cancellation and voiding of DEA
Forms 222,

(a)(1) A purchaser may cancel part or
all of an order on a triplicate DEA Form

222 by notifying the supplier in writing
of the cancellation. The supplier must
indicate the cancellation on Copies 1
and 2 of the triplicate DEA Form 222 by
drawing a line through the canceled
items and printing “canceled” in the
space provided for the number of items
shipped.

(2) A purchaser may cancel part or all
of an order on a single-sheet DEA Form
222 by notifying the supplier in writing
of the cancellation. The supplier must
indicate the cancellation on the original
copy of the DEA Form 222 sent by the
purchaser to the supplier by drawing a
line through the canceled items and
printing “‘canceled” in the space
provided for the number of items
shipped.

(b)(1) A supplier may void part or all
of an order on a triplicate DEA Form
222 by notifying the purchaser in
writing of the voiding. The supplier
must indicate the voiding in the manner
prescribed for cancellation in paragraph
(a)(1) of this section.

(2) A supplier may void part or all of
an order on a single-sheet DEA Form
222 by notifying the purchaser in
writing of the voiding. The supplier
must indicate the voiding in the manner
prescribed for cancellation in paragraph
(a)(2) of this section.

Dated: November 17, 2007.
Joseph T. Rannazzisi,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. E7—22984 Filed 11-26—07; 8:45 am)]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167
[USCG-2007-0057]

Port Access Route Study of Potential
Vessel Routing Measures To Reduce
Vessel Strikes of North Atlantic Right
Whales; Correction

AGENCY: Coast Guard, DHS.

ACTION: Notice of study; request for
comments; correction.

SUMMARY: The Coast Guard is correcting
a notice of study and request for
comments that appeared in the Federal
Register on November 19, 2007 (72 FR
64968). That notice informed the public
the Coast Guard is conducting a Port
Access Route Study (PARS) on the area
east and south of Cape Cod,
Massachusetts, to include the northern
right whale critical habitat, mandatory

ship reporting system area, and the
Great South Channel including Georges
Bank out to the exclusive economic
zone (EEZ) boundary. The purpose of
the PARS is to analyze potential vessel
routing measures that might help reduce
ship strikes with the highly endangered
North Atlantic right whale while
minimizing any adverse effects on
vessel operations. The
recommendations of the study will
inform the Coast Guard and may lead to
appropriate international actions.
DATES: Comments and related material
must reach the Docket Management
Facility on or before January 18, 2008.
FOR FURTHER INFORMATION CONTACT: If
you have questions on the notice of
study, call Mr. George Detweiler, Coast
Guard Division of Navigation Systems,
202-372-1566, or send e-mail to
George.H.Detweiler@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Ms. Renee K.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION: In Federal
Register Volume 72, Number 222,
appearing on page 64969 on Monday,
November 19, 2007, the following
correction is made:

1. On page 64969, in the third
column, under “What are the timeline,
study area, and processes of this
PARS?”, remove the words “and must
be completed by December 2007.”

Dated: November 20, 2007.
Stefan G. Venckus,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. E7—-23050 Filed 11-26-07; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AU86

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for Acanthomintha ilicifolia
(San Diego Thornmint)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period, corrections to
proposed critical habitat, notice of
availability of draft economic analysis,
and amended Required Determinations.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the comment period on the
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proposed designation of critical habitat
for Acanthomintha ilicifolia (San Diego
thornmint) under the Endangered
Species Act of 1973, as amended (Act).
We also announce corrections to
proposed critical habitat subunits 3C,
3D, 3F, 4A, 4B, and 4C as described in
the preamble to the proposed rule
published in the Federal Register on
March 14, 2007 (72 FR 11946);
announce the availability of the draft
economic analysis for the proposed
critical habitat designation; and
announce amended Required
Determinations for the proposal. The
draft economic analysis provides
information about the pre-designation
costs and forecasts post-designation
costs associated with conservation
efforts for Acanthomintha ilicifolia. The
draft economic analysis estimates
potential future costs to be
approximately $0.6 to $2.8 million in
undiscounted dollars over a 20-year
period in areas proposed as final critical
habitat and approximately $1.6 to $5.1
million in undiscounted dollars over a
20-year period in areas proposed for
exclusion from critical habitat under
section 4(b)(2) of the Act. The amended
Required Determinations section
provides our determination concerning
compliance with applicable statutes and
Executive orders that we have deferred
until the information from the draft
economic analysis of the proposal was
available.

We are reopening the comment period
to allow all interested parties an
opportunity to comment simultaneously
on the proposed rule, corrections to the
preamble of the proposed rule, the
associated draft economic analysis, and
the amended Required Determinations
section. Comments previously
submitted need not be resubmitted as
they will be incorporated into the public
record as part of this comment period
and will be fully considered in
preparation of the final rule.

DATES: We will accept public comments
until December 27, 2007.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials by any one of several methods:

(1) By mail or hand-delivery to: Jim
Bartel, Field Supervisor, U.S. Fish and
Wildlife Service, Carlsbad Fish and
Wildlife Office, 6010 Hidden Valley
Road, Carlsbad, CA 92011.

(2) By electronic mail (e-mail) to:
fw8cfwocomments@fws.gov. Please see
the Public Comments Solicited section
below for other information about
electronic filing.

(3) By fax to: the attention of Jim
Bartel at 760-431-5901.

(4) Via the Federal eRulemaking
Portal: at http://www.regulations.gov.
Follow the instructions for submitting
comments.

FOR FURTHER INFORMATION CONTACT: ]im
Bartel, Field Supervisor, Carlsbad Fish
and Wildlife Office, at the address listed
in the ADDRESSES section (telephone
760—431-9440; facsimile 760—431—
5901). If you use a telecommunications
device for the deaf (TDD), call the
Federal Information Relay Service
(FIRS) at 800-877—-8339.

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We will accept written comments and
information during this reopened
comment period on the proposed
critical habitat designation for
Acanthomintha ilicifolia published in
the Federal Register on March 14, 2007
(72 FR 11946), the corrections to the
proposed critical habitat described
herein (see Corrections to Proposed
Critical Habitat section), and our draft
economic analysis of the proposed
designation. We will consider
information and recommendations from
all interested parties. We are
particularly interested in comments
concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including whether
the benefit of designation would
outweigh threats to the species caused
by the designation, such that the
designation of critical habitat is
prudent.

(2) Specific information on:

e The amount and distribution of
Acanthomintha ilicifolia habitat,

e What areas occupied at the time of
listing and that contain features
essential to the conservation of the
species we should include in the
designation and why, and

e What areas not occupied at the time
of listing are essential to the
conservation of the species and why.

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(4) Our proposed exclusion of 1,134
acres (ac) (459 hectares (ha)) of lands
already conserved or targeted for
conservation within subarea plans
under the San Diego Multiple Species
Conservation Program (MSCP) and the
San Diego Multiple Habitat
Conservation Program (MHCP) from the
final designation of critical habitat for
Acanthomintha ilicifolia under section
4(b)(2) of the Act (see Exclusions Under
Section 4(b)(2) of the Act in the

proposed critical habitat rule for details
of these habitat conservation plans
(HCPs)). Please note that in the March
14, 2007, proposed rule (72 FR 11946),
we sought comments on our proposed
exclusion of 1,302 ac (527 ha) of non-
Federal lands from the final designation.
In this notice, we have made several
corrections that have resulted in
reductions in the areas being proposed
as critical habitat and the area being
proposed for exclusion (see Corrections
to the Proposed Rule below for a
detailed discussion of these
corrections).

We are specifically seeking public
comment on our proposed exclusion of
lands covered under the City of
Encinitas subarea plan of the MHCP (see
Exclusions Under Section 4(b)(2) of the
Act in the proposed critical habitat rule
for details of this HCP). It is our
understanding that little progress has
been made by the City of Encinitas to
finalize their subarea plan since the
2001 release of the draft plan. Based on
information received during the public
comment period, the Secretary may
determine that sufficient progress has
not been made and that lands within the
City of Encinitas’ subarea plan should
not be excluded from the final
designation. Specifically, useful
information would include: whether
essential lands within Encinitas are
being managed, or are reasonably
assured of being managed, to conserve
Acanthomintha ilicifolia, and the
outlook for completion of the draft
subarea plan.

Please provide information
concerning whether the benefit of
excluding any of these specific areas
from the critical habitat designation
outweighs the benefit of including these
areas in the designation under section
4(b)(2). If the Secretary determines that
the benefits of including these lands
outweigh the benefits of excluding
them, they will not be excluded from
final critical habitat.

(5) Our corrections to proposed
critical habitat subunits 3C, 3D, 3F, 4A,
4B, and 4C as described in this notice
(see Corrections to Proposed Critical
Habitat section below).

(6) Information on whether, and, if so,
the extent to which any State and local
environmental protection measures
referenced in the draft economic
analysis were adopted largely as a result
of the listing of Acanthomintha
ilicifolia, and which were either already
in place at the time of listing or enacted
for other reasons.

(7) Information on whether the draft
economic analysis identifies all State
and local costs and benefits attributable
to the proposed critical habitat
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designation, and information on any
costs or benefits that have been
inadvertently overlooked.

(8) Information on whether the draft
economic analysis makes appropriate
assumptions regarding current practices
and likely regulatory changes imposed
as a result of the designation of critical
habitat.

(9) Information on whether the draft
economic analysis correctly assesses the
effect on regional costs associated with
any land use controls that may derive
from the designation of critical habitat.

(10) Information on areas that could
potentially be disproportionately
impacted by designation of critical
habitat for Acanthomintha ilicifolia.

(11) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
designation, and in particular, any
impacts on small entities, and the
benefits of including or excluding areas
that exhibit these impacts; the reasons
why our conclusion that the proposed
designation of critical habitat will not
result in a disproportionate impact on
small businesses should or should not
warrant further consideration; and other
information that would indicate that the
designation of critical habitat would or
would not have any impacts on small
entities.

(12) Information on whether the draft
economic analysis appropriately
identifies all costs that could result from
the designation.

(13) Information on whether there are
any quantifiable economic benefits that
could result from the designation of
critical habitat.

(14) Whether the benefit of excluding
any particular area from the critical
habitat designation under section 4(b)(2)
of the Act outweighs the benefit of
including the area in the designation.

(15) Economic data on the
incremental impacts that would result
from designating any particular area as
critical habitat, since it is our intent to
include the incremental costs attributed
to the critical habitat designation in the
final economic analysis.

(16) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

The Secretary shall designate critical
habitat on the basis of the best scientific
data available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact of specifying any
particular area as critical habitat.
Pursuant to section 4(b)(2) of the Act, an

area may be excluded from critical
habitat if it is determined that the
benefits of such exclusion outweigh the
benefits of including the area as critical
habitat, unless the failure to designate
such area as critical habitat will result
in the extinction of the species. We may
exclude an area from designated critical
habitat based on economic impacts,
national security, or any other relevant
impact.

Comments and information submitted
during the initial comment period from
March 14, 2007, to May 14, 2007, on the
proposed rule (72 FR 11946) need not be
resubmitted as they will be incorporated
into the public record as part of this
comment period and will be fully
considered in preparation of the final
rule. If you wish to comment, you may
submit your comments and materials
concerning the draft economic analysis
and the proposed rule by any one of
several methods (see ADDRESSES). Our
final designation of critical habitat will
take into consideration all comments
and any additional information we have
received during both comment periods.
On the basis of public comment on the
draft economic analysis, the critical
habitat proposal, and the final economic
analysis, we may, during the
development of our final determination,
find that areas proposed are not
essential, are appropriate for exclusion
under section 4(b)(2) of the Act, or are
not appropriate for exclusion.

If you use e-mail to submit your
comments, please include “Attn: San
Diego thornmint” in your e-mail subject
header, preferably with your name and
return address in the body of your
message. If you do not receive a
confirmation from the system that we
have received your e-mail, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials received, as
well as supporting documentation used
in preparation of the proposal to
designate critical habitat, will be
available for public inspection, by
appointment during normal business
hours, at the Carlsbad Fish and Wildlife
Office (see ADDRESSES). You may obtain
copies of the proposed critical habitat
rule and the draft economic analysis by

mail from the Carlsbad Fish and
Wildlife Office (see ADDRESSES) or by
visiting our Web site at http://
www.fws.gov/carlsbad.

Background

On August 10, 2004, the Center for
Biological Diversity and California
Native Plant Society challenged our
failure to designate critical habitat for
this species as well as four other plant
species (Center for Biological Diversity,
et al. v. Norton, C—04-3240 JL (N. D.
Cal.)). In settlement of the lawsuit, the
Service agreed to submit to the Federal
Register a proposed rule to designate
critical habitat, if prudent, on or before
February 28, 2007, and a final
designation by February 28, 2008. On
March 14, 2007, we published a
proposed rule to designate critical
habitat for Acanthomintha ilicifolia (72
FR 11946), identifying a total of
approximately 1,936 ac (783 ha) of land
in San Diego County, California. Of the
total area proposed, we proposed to
exclude from the final critical habitat
designation 1,302 ac (527 ha) of land
under section 4(b)(2) of the Act.

Critical habitat is defined in section 3
of the Act as the specific areas within
the geographical area occupied by a
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features essential to the conservation of
the species and that may require special
management considerations or
protection, and specific areas outside
the geographical area occupied by a
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
proposed actions, in accordance with
section 7(a)(2) of the Act.

Corrections to Proposed Critical Habitat

By this notice, we are advising the
public of corrections in area, land
ownership, and San Diego MSCP
boundary associations within six of the
subunits described in the March 14,
2007, proposed rule (72 FR 11946):
Subunit 3C (Viejas Mountain), Subunit
3D (Viejas Mountain), Subunit 3F (Poser
Mountain), Subunit 4A (McGinty
Mountain), Subunit 4B (McGinty
Mountain), and Subunit 4C (McGinty
Mountain).
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In our March 14, 2007, proposed rule
(72 FR 11946) we proposed to exclude
a total of 95 ac (38 ha) of private lands
in subunits 3C, 3D, and 3F from the
final critical habitat designation under
section 4(b)(2) of the Act. We believed
that these lands were within the
planning boundary for the San Diego
MSCP (see “Relationship of Critical
Habitat to Habitat Conservation Plan
Lands—Exclusions Under Section
4(b)(2) of the Act” section of the
proposed rule (72 FR 11946, March 14,
2007) for a detailed discussion of this
proposed exclusion). However, the
private lands in subunits 3C, 3D, and 3F
are not within the planning boundary
for the San Diego MSCP, and we are no
longer proposing to exclude these lands
from the final designation under section
4(b)(2) of the Act. The draft economic
analysis reflects that we are no longer
proposing to exclude these 95 ac (38 ha)
of lands.

In this notice, we are also correcting
errors within subunits 4A and 4B. The
maps and boundary descriptions of
subunits 4A and 4B were delineated
correctly in the March 14, 2007,
proposed rule (72 FR 11946); however,
the area estimates in the preamble were
incorrect. The correct area for subunit
4A is 20 ac (8 ha) rather than 18 ac (7
ha), and the correct area for subunit 4B
is 148 ac (60 ha) rather than 220 ac (89
ha). The draft economic analysis reflects
these corrections to area estimates.

Furthermore, the March 14, 2007,
proposed rule (72 FR 11946), did not
identify that subunit 4A contains 2 ac (1
ha) of federally owned land and subunit
4C contains 1 ac (less then %2 ha) of
federally owned land. Both of these
subunits overlap slightly with the
Service’s San Diego National Wildlife
Refuge. We proposed to exclude all
private and State/local lands in subunits
4A and 4C from the final designation
based on the benefits provided to
Acanthomintha ilicifolia by the MSCP
(see “Relationship of Critical Habitat to
Habitat Conservation Plan Lands—
Exclusions Under Section 4(b)(2) of the
Act” section of the proposed rule (72 FR
11946, March 14, 2007) for a detailed
discussion of this proposed exclusion).
While we are continuing to propose to
exclude all private and State/local lands
covered by the MSCP, we are clarifying
that this proposed exclusion does not
include Federal lands, and, therefore,
we overestimated the proposed
exclusion by 3 acres (1 ha). The draft
economic analysis does not reflect this
change; however, the final economic
analysis will be revised to address the
incorporation of 3 ac (1 ha) of the San
Diego National Wildlife Refuge into the
proposed designation.

As aresult of these corrections, the
total identified critical habitat area has
been reduced from 1,936 ac (783 ha) to
1,867 ac (756 ha). The total area being
proposed for exclusion from the final
designation has been reduced from
1,302 ac (527 ha) to 1,134 ac (459 ha).
The draft economic analysis states that
we are proposing to exclude 1,137 ac
(460 ha) of critical habitat; however, that
figure erroneously includes 3 ac (1 ha)
of federally owned lands in subunits 4A
and 4C. Other than these corrections,
the proposed rule of March 14, 2007,
remains intact.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact on national security, or any
other relevant impact of specifying any
particular area as critical habitat. Based
on the March 14, 2007, proposed rule to
designate critical habitat for
Acanthomintha ilicifolia, (72 FR 11946),
we have prepared a draft economic
analysis of the proposed critical habitat
designation.

The draft economic analysis is
intended to quantify the economic
impacts of all potential conservation
efforts for Acanthomintha ilicifolia;
some of these costs will likely be
incurred regardless of whether critical
habitat is designated. The draft
economic analysis provides estimated
costs of the foreseeable potential
economic impacts of the proposed
critical habitat designation and other
conservation-related actions for this
species over the next 20 years. It also
considers past costs associated with
conservation of the species from the
time it was listed (63 FR 54938, October
13, 1998), until the year the proposed
critical habitat rule was published (72
FR 11946, March 14, 2007).

Activities associated with the
conservation of Acanthomintha
ilicifolia are likely to primarily impact
future land development, recreation
management, and exotic plant species
management. Pre-designation (1998—
2007) impacts associated with species
conservation activities in areas
proposed for final designation are
estimated at $53,000 in 2007 dollars.
The draft economic analysis forecasts
post-designation impacts in the areas
proposed for final designation at $0.6 to
$2.8 million (undiscounted dollars) over
the next 20 years. The present value of
these impacts, applying a 3 percent
discount rate, is $0.4 to $2.1 million
($25,000 to $137,000 annualized); or
$0.3 to $1.5 million ($25,000 to

$136,000 annualized) using a 7 percent
discount rate. Total undiscounted future
impacts in areas proposed for exclusion
according to section 4(b)(2) of the Act
are forecast at approximately $1.6 to
$5.1 million over the next 20 years. The
present value of these impacts applying
a 3 percent discount rate is
approximately $1.2 to $3.7 million or
approximately $0.8 to $2.6 million
applying a 7 percent discount rate. In
annualized terms, potential impacts are
expected to range from $77,000 to
$253,000 (annualized at 3 percent) and
$72,000 to $248,000 (annualized at 7
percent) in areas proposed for
exclusion. The cost estimates are based
on the proposed designation of critical
habitat published in the Federal
Register on March 14, 2007 (72 FR
11946) as well as the corrections we
have identified above in subunits 3C,
3D, 3F, 4A, and 4B. The cost estimates
assume that we are proposing to exclude
3 ac (1 ha) of federally owned lands in
subunits 4A and 4C; we are not
proposing to exclude any federally
owned lands from this designation. We
will address the costs associated with
this last correction in more detail in the
final economic analysis.

The draft economic analysis considers
the potential economic effects of actions
relating to the conservation of
Acanthomintha ilicifolia, including
costs associated with sections 4, 7, and
10 of the Act, and including those
attributable to the designation of critical
habitat. It further considers the
economic effects of protective measures
taken as a result of other Federal, State,
and local laws that aid habitat
conservation for Acanthomintha
ilicifolia in areas containing features
essential to the conservation of the
species. The draft economic analysis
considers both economic efficiency and
distributional effects. In the case of
habitat conservation, efficiency effects
generally reflect the “opportunity costs”
associated with the commitment of
resources to comply with habitat
protection measures (such as lost
economic opportunities associated with
restrictions on land use).

This analysis also addresses how
potential economic impacts are likely to
be distributed, including an assessment
of any local or regional impacts of
habitat conservation and the potential
effects of conservation activities on
small entities and the energy industry.
This information can be used by
decision-makers to assess whether the
effects of the designation might unduly
burden a particular group or economic
sector. Finally, the draft analysis looks
retrospectively at costs that have been
incurred since the date Acanthomintha
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ilicifolia was listed as threatened (63 FR
54938; October 13, 1998) and considers
those costs that may occur in the 20
years following the designation of
critical habitat. Forecasts of economic
conditions and other factors beyond this
point would be speculative.

As stated earlier, we solicit data and
comments from the public on the draft
economic analysis, as well as on all
aspects of the proposal. We may revise
the proposal or its supporting
documents to incorporate or address
new information received during the
comment period. In particular, we may
exclude an area from critical habitat if
we determine that the benefits of
excluding the area outweigh the benefits
of including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

Required Determinations—Amended

In our March 14, 2007 proposed rule
(72 FR 11946), we indicated that we
would be deferring our determination of
compliance with several statutes and
Executive Orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders was
available in the draft economic analysis.
Those data are now available for our use
in making these determinations. In this
notice we are affirming the information
contained in the proposed rule
concerning Executive Order (E.O.)
13132; E.O. 12988; the Paperwork
Reduction Act; and the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951). Based on
the information made available to us in
the draft economic analysis, we are
amending our Required Determinations,
as provided below, concerning E.O.
12866 and the Regulatory Flexibility
Act, E.O. 13211, E.O. 12630, and the
Unfunded Mandates Reform Act.

Regulatory Planning and Review

In accordance with E.O. 12866, this
document is a significant rule because it
may raise novel legal and policy issues.
Based on our draft economic analysis of
the proposed designation of critical
habitat for Acanthomintha ilicifolia,
post-designation impacts are estimated
to be approximately $0.6 to $2.8 million
(undiscounted dollars) over the next 20
years in the areas proposed as final
critical habitat and approximately $1.6
to $5.1 million (undiscounted dollars)
over the next 20 years in areas proposed
for exclusion from the final critical
habitat designation. These impacts
would occur only if the area proposed
for exclusion is instead designated as

critical habitat. The cost estimates are
based on the proposed designation of
critical habitat published in the Federal
Register on March 14, 2007 (72 FR
11946), as well as the corrections we
have identified above in subunits 3C,
3D, 3F, 4A, and 4B. The cost estimates
assume that we are proposing to exclude
3 ac (1 ha) of federally owned lands in
subunits 4A and 4C; we are not
proposing to exclude any federally
owned lands from this designation. We
will address the costs associated with
this last correction in more detail in the
final economic analysis.

Discounted future costs in areas
proposed as final critical habitat are
estimated to be approximately $0.4 to
$2.1 million ($25,000 to $137,000
annualized) at a 3 percent discount rate
or approximately $0.3 to $1.5 million
($25,000 to $136,000 annualized) ata 7
percent discount rate. In areas proposed
for exclusion from the final critical
habitat designation, the discounted
future costs are estimated to be
approximately $1.2 to $3.7 million
($77,000 to $253,000 annualized) at a 3
percent discount rate or approximately
$0.8 to $2.6 million ($72,000 to
$248,000 annualized) over the next 20
years.

Therefore, based on our draft
economic analysis, we have determined
that the proposed designation of critical
habitat for Acanthomintha ilicifolia
would not result in an annual effect on
the economy of $100 million or more or
affect the economy in a material way.
Due to the timeline for publication in
the Federal Register, the Office of
Management and Budget (OMB) has not
formally reviewed the proposed rule or
accompanying draft economic analysis.

Further, E.O. 12866 directs Federal
agencies promulgating regulations to
evaluate regulatory alternatives (Office
of Management and Budget, Circular A—
4, September 17, 2003). Pursuant to
Circular A—4, once it has determined
that the Federal regulatory action is
appropriate, the agency will then need
to consider alternative regulatory
approaches. Since the designation of
critical habitat is a statutory
requirement pursuant to the Act, we
must then evaluate alternative
regulatory approaches, where feasible,
when promulgating a designation of
critical habitat.

In developing our designations of
critical habitat, we consider economic
impacts, impacts to national security,
and other relevant impacts pursuant to
section 4(b)(2) of the Act. Based on the
discretion allowable under this
provision, we may exclude any
particular area from the designation of
critical habitat providing that the

benefits of such exclusion outweigh the
benefits of specifying the area as critical
habitat and that such exclusion would
not result in the extinction of the
species. As such, we believe that the
evaluation of the inclusion or exclusion
of particular areas, or combination
thereof, in a designation constitutes our
regulatory alternative analysis.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
802(2)) (SBREFA), whenever an agency
is required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based upon our draft economic analysis
of the proposed designation, we provide
our analysis for determining whether
the proposed rule would result in a
significant economic impact on a
substantial number of small entities.
Based on comments received, this
determination is subject to revision as
part of the final rulemaking.

According to the Small Business
Administration (SBA), small entities
include small organizations, such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “‘significant economic
impact” is meant to apply to a typical
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small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for
Acanthomintha ilicifolia would affect a
substantial number of small entities, we
considered the number of small entities
affected within particular types of
economic activities (such as residential
development and dispersed recreational
activities). We considered each industry
or category individually to determine if
certification is appropriate. In
estimating the numbers of small entities
potentially affected, we also considered
whether their activities have any
Federal involvement; some kinds of
activities are unlikely to have any
Federal involvement and thus will not
be affected by the designation of critical
habitat. Designation of critical habitat
affects only activities conducted,
funded, permitted, or authorized by
Federal agencies; non-Federal activities
are not affected by the designation.

If this proposed critical habitat
designation is made final, Federal
agencies must consult with us under
section 7 of the Act if their activities
may affect designated critical habitat.
Consultations to avoid the destruction
or adverse modification of critical
habitat would be incorporated into the
existing consultation process.

In our draft economic analysis of the
proposed critical habitat designation
(including those areas proposed for
exclusion), we evaluated the potential
economic effects on small business
entities resulting from conservation
actions related to the listing of
Acanthomintha ilicifolia and the
proposed designation of critical habitat.
The analysis is based on the estimated
impacts associated with the proposed
rulemaking as described in Chapters 2
through 4 and Appendices A, B, C, and
F of the analysis and evaluates the
potential for economic impacts related
to three categories: development and
HCP implementation; recreation
management; and invasive, nonnative
plant management.

The U.S. Forest Service (USFS), the
California Department of Fish and Game
(CDFG), and the U.S. Fish and Wildlife
Service are not considered small entities
by the Small Business Administration.
Two nonprofit organizations, The
Nature Conservancy (TNC) and the
Center for Natural Lands Management
(CNLM), are involved with conservation
activities for Acanthomintha ilicifolia;
however, the primary mission of both of
these organizations is to preserve,
restore, and protect natural resources.
Therefore, impacts from species
conservation on these organizations is

not considered in the small business
impacts analysis.

Additionally, the boundaries of four
city governments encompass portions of
the proposed critical habitat—Carlsbad,
Encinitas, San Diego, and Poway—with
the remainder of the proposed critical
habitat located within unincorporated
San Diego County. All four cities and
the County exceed the criteria to be
considered a “small entity” under the
RFA.

The draft analysis identified 18
privately owned, undeveloped parcels
within areas proposed as critical habitat.
The 18 parcels are owned by 9
individual landowners. For the nine
individual landowners that may be
affected by the proposed designation of
critical habitat, the DEA could not
determine if any of these landowners
qualify as small businesses. However,
for the purposes of estimating potential
costs associated with the proposed
designation of critical habitat, the DEA
determine that two landowners own
four parcels that are in proposed
subunits 3D, 3E, and 3F, and the
remaining seven landowners own
parcels in subunits we are proposing to
exclude from the final designation.

For the two landowners of proposed
subunits 3D, 3E, and 3F, the DEA
estimates annualized impacts associated
with conservation activities for
Acanthomintha ilicifolia could range
from a low of $700 to $35,700, with an
average range of annualized impact of
$5,300 to $42,300 per landowner over
the next 20 years. The remaining seven
landowners of the 14 parcels in subunits
we are proposing to exclude from the
final designation, annualized impacts
are estimated to range from a low of
$300 in subunit 4D up to $18,700 in
subunit 2C, with an average annualized
impact ranging from $17,000 to $84,000.

With only nine private landowners, it
is not considered a substantial number.
However, even if the landowners were
to represent small development
businesses, any developer directly
impacted by the proposed designation
of critical habitat would not be expected
to bear the additional cost of
conservation measures for
Acanthomintha ilicifolia. We anticipate
that additional costs that could arise
from the designation would be passed
on to individual homebuyers if the
parcels were to be developed. Please
refer to our DEA of the proposed critical
habitat designation for a more detailed
discussion of potential economic
impacts.

In summary, we have considered
whether this proposed designation of
critical habitat would result in a
significant economic impact on a

substantial number of small entities. We
have determined, and therefore, certify
that, for the above reasons and based on
currently available information, the
proposed designation will not have a
significant economic impact on a
substantial number of small business
entities.

Executive Order 13211—Energy Supply,
Distribution, and Use

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. This proposed
designation of critical habitat for
Acanthomintha ilicifolia is considered a
significant regulatory action under E.O.
12866 due to its potentially raising
novel legal and policy issues. OMB has
provided guidance for implementing
E.O. 13211 that outlines nine outcomes
that may constitute “‘a significant
adverse effect” when compared without
the regulatory action under
consideration. The draft economic
analysis finds that none of these criteria
are relevant to this analysis. Thus, based
on the information in the draft
economic analysis, energy-related
impacts associated with Acanthomintha
ilicifolia conservation activities within
proposed critical habitat are not
expected. As such, the proposed
designation of critical habitat is not
expected to significantly affect energy
supplies, distribution, or use and a
Statement of Energy Effects is not
required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501),
the Service makes the following
findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private
sector, and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal
governments,” with two exceptions. It
excludes ‘““a condition of federal
assistance.” It also excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
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program under which $500,000,000 or
more is provided annually to State,
local, and Tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance’ or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or tribal
governments ‘‘lack authority” to adjust
accordingly. (At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement.) “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not

destroy or adversely modify critical
habitat under section 7. Non-Federal
entities that receive Federal funding,
assistance, permits, or otherwise require
approval or authorization from a Federal
agency for an action may be indirectly
impacted by the designation of critical
habitat. However, the legally binding
duty to avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply, nor would
critical habitat shift the costs of the large
entitlement programs listed above on to
State governments.

(b) We do not believe that this rule
will significantly or uniquely affect
small governments. As discussed in the
DEA, approximately 59 percent of the
lands proposed as critical habitat are
owned or managed by Federal, State, or
local governments, none of which
qualify as a small government.
Consequently, we do not believe that
critical habitat designation would
significantly or uniquely affect small
government entities. As such, a Small

Government Agency Plan is not
required.

Executive Order 12630—Takings

In accordance with E.O. 12630
(“Government Actions and Interference
with Constitutionally Protected Private
Property Rights”), we have analyzed the
potential takings implications of
proposing critical habitat for
Acanthomintha ilicifolia in a takings
implications assessment. The takings
implications assessment concludes that
this proposed designation of critical
habitat for Acanthomintha ilicifolia
does not pose significant takings
implications.

Author
The primary author of this notice is

staff of the Carlsbad Fish and Wildlife
Office.

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: November 15, 2007.

Todd Willens,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E7—22971 Filed 11-26-07; 8:45 am]
BILLING CODE 4310-55-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information
Collections Being Reviewed by the
U.S. Agency for International
Development: Comments Requested

SUMMARY: U.S. Agency for International
Development (USAID) is making efforts
to reduce the paperwork burden. USAID
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act for 1995.
Comments are requested concerning: (a)
Whether the proposed or continuing
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility: (b) the accuracy of the
burden estimates: (c) ways to enhance
the quality, utility, an clarity of the
information collected: and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
January 28, 2008.

FOR FURTHER INFORMATION CONTACT:
Beverly Johnson, Bureau for
Management, Office of Administrative
Services, Information and Records
Division, U.S. Agency for International
Development, Room 2.07-106, RRB,
Washington, DC, 20523, (202) 712-1365
or via e-mail bjohnson@usaid.gov.

SUPPLEMENTARY INFORMATION:

OMB No: OMB 0412-0035.

Form No.: AID 1550-2.

Title: PVO Initial and Annual
Registration Form.

Type of Review: Renewal of
Information Collection.

Purpose: USAID is required to collect
information regarding the financial

support of private and voluntary
organizations registered with the
Agency. The information is used to
determine the eligibility of PVOs to
receive USAID funding.

Annual Reporting Burden:

Respondents: 533.

Total annual responses: 533.

Total annual hours requested: 1,599
hours.

Dated: November 19, 2007.
Joanne Paskar,

Chief, Information and Records Division,
Office of Administrative Services, Bureau for
Management.

[FR Doc. 07-5840 Filed 11-26-07; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

November 21, 2007.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to:
jDesk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.

Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Housing Service

Title: Rural Rental Housing Program,
7 CFR Part 3560.

OMB Control Number: 0575-0189.

Summary of Collection: The programs
covered by 7 CFR Part 3560 provide
financing to support the development of
adequate, affordable housing and rental
units for very low-, low-, and moderate-
income households, and farm workers.
Rural Housing Service (RHS) is
authorized to collect the information
needed to administer these various
programs under Title V of the Housing
Act of 1949, Section 515 Rural Rental
Housing, Sections 514 and 516 Farm
Labor Housing loans and grants, and
Section 521 Rental Assistance.

Need and Use of the Information: The
information collected by RHS is used to
plan, manage, evaluate and account for
Government resources. The reports are
required to ensure the proper and
judicious use of public funds. The
purpose of the Multi-Family Housing
programs is to provide adequate,
affordable, decent, safe, and sanitary
rental units for very low-, low-, and
moderate-income households and farm
workers in rural areas.

Description of Respondents: Business
or other for profit: Individual or
households; Farms; Not-for-profit
institutions; State, Local, or Tribal
Government.

Number of Respondents: 500,000.

Frequency of Responses:
Recordkeeping; Reporting: Quarterly;
Monthly, Annually.

Total Burden Hours: 1,138,607.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E7—23035 Filed 11-26-07; 8:45 am]
BILLING CODE 3410-XT-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Federal Excess
Personal Property (FEPP) Inventory

AGENCY: Forest Service, USDA.
ACTION: Request for comment; notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the new information
collection, Federal Excess Personal
Property (FEPP) Inventory.

DATES: Comments must be received in
writing on or before January 28, 2008 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Melissa
Frey, USDA Forest Service, F&AM, 1400
Independence Ave., SW., Mailstop
Code: 1107, Washington, DC 20250—
1107.

Comments also may be submitted via
facsimile to (202) 205-1401; or by e-
mail to mfrey@fs.fed.us.

The public may inspect comments
received at USDA Forest Service, Fire
and Aviation Management—Room 2SO,
201 14th St., SW., Washington, DC
20024 during normal business hours.
Visitors are encouraged to call ahead to
(202) 205-1483 to facilitate entry to the
building.

FOR FURTHER INFORMATION CONTACT:
Melissa Frey, Fire and Aviation
Management, phone: (202) 205-0955,
mfrey@fs.fed.us. Individuals who use
TDD may call the Federal Relay Service
(FRS) at 1-800—877-8339, 24 hours a
day, every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Federal Excess Personal
Property (FEPP) Inventory.

OMB Number: 0596—New.

Type of Request: New.

Abstract: The Forest Service acquires
excess federally-owned property to loan
to state cooperators for wildland fire
fighting. Since the property belongs to
the Forest Service, the proposed
inventory system will facilitate
reporting by state agencies to the Forest
Service on the status and location of the
property.

Program authorities include, the
Federal Property and Administrative
Services Act of 1949, as amended (40
U.S.C. 483), and the Cooperative
Forestry Assistance Act of 1978 (16
U.S.C. 2101 (note)). Additional
pertinent regulations include the USDA

Organic Act of 1944 (16 U.S.C. 508a)
and Federal Property Management
Regulations 101-43.309-1, 101-43-313,
and 101-43-314 (40 U.S.C. 483).

State agencies will use the electronic
database (Federal Excess Property
Management Information System or
FEPMIS) to submit information
regarding property make, model, serial
number, acquisition value, location, and
acquisition date when an item is
acquired or no longer needed. Forest
Service property management
technicians will collect the information
from FEPMIS and enter it into a
National Finance Center database
(PROP), as required by Federal Property
Management Regulations. Forest Service
property management officers will
analyze the data collected to ensure that
the property accountability is accurate
and no misuse of property is occurring.

Estimate of Annual Burden: 2
minutes.

Type of Respondents: State agency
FEPP property managers.

Estimated Annual Number of
Respondents: 55.

Estimated Annual Number of
Responses per Respondent: 300.

Estimated Total Annual Burden on
Respondents: 5,800 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
request for Office of Management and
Budget approval.

Dated: November 20, 2007.
Kent P. Connaughton,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. E7—23034 Filed 11-26-07; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Forest Service
RIN 0596-AC61

Notice of Extension of Public
Comment Period for the Forest Service
Proposed Wind Energy Directives
(FSM 2720, FSH 2609.13 and FSH
2709.11)

AGENCY: Forest Service, USDA.

ACTION: Notice of extension of public
comment period.

SUMMARY: The Forest Service is
extending the public comment period
an additional 60 days, from November
23, 2007, to January 23, 2008, for the
proposed directives for wind energy
development on National Forest System
(NFS) lands. As stated in the original
Public Notice which was published on
Monday, September 24, 2007, Federal
Register Vol. 72, No. 184, the Forest
Service is proposing to amend its
internal directives for special use
authorizations and wildlife monitoring.
Reviewers may obtain a copy of the
proposed amendments from the address
cited in the addresses section below or
from the Forest Service home page on
the World Wide Web at: http://
www.fs.fed.us/recreation/permits/
energy.htm. Public comment is invited
and will be considered in the
development of final directives.

DATES: Comments must be received by
January 23, 2008.

ADDRESSES: Send written comments to
Wind Energy Proposed Directives,
Attention: Director, Lands Staff, 4th
Floor-South, USDA Forest Service, 1400
Independence Avenue, SW., Mailstop
1124, Washington, DC 20250, or by
facsimile to (202) 205-1604. You may
also submit comments by following the
instructions at the Federal e-rulemaking
portal at http://www.regulations.gov.

All comments, including names and
addresses when provided, will be
placed in the record and will be
available for public inspection and
copying. The public may inspect
comments received on the proposed
directives in the USDA Forest Service
Headquarters located at 201 14th Street,
SW., Washington, DC, during regular
business hours between 8:30 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Those wishing to
inspect comments are encouraged to call
ahead to (202) 2051248 or (202) 205—
0895 to facilitate entry into the building.
FOR FURTHER INFORMATION CONTACT: Paul
Johnson, Minerals and Geology
Management, (703) 605—4793, or Julett
Denton, Lands Staff, (202) 205-1256.
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Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

Dated: November 20, 2007.

Corbin L. Newman, Jr.,

Acting Deputy Chief, National Forest System.
[FR Doc. E7—22977 Filed 11-26-07; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Inviting Rural Business Enterprise
Grant Program Preapplications for
Technical Assistance for Rural
Transportation Systems

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: The Rural Business-
Cooperative Service (RBS), an Agency
within the USDA Rural Development
mission area, announces the availability
of two individual grants: one grant from
the passenger transportation funds
appropriated for the Rural Business
Enterprise Grant (RBEG) program and
another grant for Federally Recognized
Native American Tribes’ (FRNAT) from
funds appropriated for the RBEG
program. USDA Rural Development will
administer these awards under the
RBEG program and 7 U.S.C. 1932(c)(2)
for fiscal year (FY) 2008. Historically,
Congress has appropriated funding for
these specific programs. This notice is
being issued prior to passage of a FY
2008 Appropriations Act, which may or
may not provide an appropriation for
these programs, to allow applicants
sufficient time to leverage financing,
submit applications, and give the
Agency time to process applications
within the current fiscal year. A
subsequent notice identifying the
amount received in the appropriations
will be published, if any. Each grant is
to be competitively awarded to a
qualified national organization. One
grant is for the provision of technical
assistance to rural transportation
projects. The other grant is for the
provision of technical assistance to rural
transportation projects operated by
FRNAT’s only. This notice will be
amended to publish final funding levels,
if any.

DATES: The deadline for receipt of
preapplications in the USDA Rural
Development State Office is January 31,
2008. Applications received at a USDA
Rural Development State Office after

that date will not be considered for FY
2008 funding.

FOR FURTHER INFORMATION CONTACT:
Cindy Mason, Loan Specialist, USDA
Rural Development, USDA, STOP 3225,
Room 6866, 1400 Independence
Avenue, SW., Washington, DC 20250—
3225. Telephone: (202) 690-1433, Fax:
(202) 720-2213.

ADDRESSES: For additional information,
entities wishing to apply for assistance
should contact a USDA Rural
Development State Office to obtain
copies of the application package. A list
of USDA Rural Development State
Offices follows:

District of Columbia, Rural
Development Business Programs,
USDA, Specialty Lenders Division, 1400
Independence Avenue, SW., STOP
3225, Room 6867, Washington, DC
20250-3225, (202) 720-1400.

Alabama, USDA Rural Development
State Office, Sterling Centre, Suite 601,
4121 Carmichael Road, Montgomery, AL
36106—3683, (334) 279-3400/TDD (334)
279-3495.

Alaska, USDA Rural Development
State Office, 800 West Evergreen, Suite
201, Palmer, AK 99645—-6539, (907)
761-7705/TDD (907) 761-8905.

Arizona, USDA Rural Development
State Office, 230 N. 1st Ave., Suite 206,
Phoenix, AZ 85003, (602) 280-8701/
TDD (602) 280-8705.

Arkansas, USDA Rural Development
State Office, 700 West Capitol Avenue,
Room 3416, Little Rock, AR 72201—
3225, (501) 301-3200/TDD (501) 301—
3279.

California, USDA Rural Development
State Office, 430 G Street, # 4169, Davis,
CA 95616—4169, (530) 792—5800/TDD
(530) 792-5848.

Colorado, USDA Rural Development
State Office, 655 Parfet Street, Room E—
100, Lakewood, CO 80215, (720) 544—
2903/TDD (720) 544—2976.

Delaware-Maryland, USDA Rural
Development State Office, 1221 College
Park Drive, Suite 200, Dover, DE 19904,
(302) 857—3580/TDD (302) 857—-3585.

Florida/Virgin Islands, USDA Rural
Development State Office, 4440 NW
25th Place, P.O. Box 147010,
Gainesville, FL 32614—-7010, (352) 338—
3400/TDD (352) 338-3499.

Georgia, USDA Rural Development
State Office, Stephens Federal Building,
355 E. Hancock Avenue, Athens, GA
30601-2768, (706) 546—2162/TDD (706)
546-2034.

Hawaii, USDA Rural Development
State Office, Federal Building, Room
311, 154 Waianuenue Avenue, Hilo, HI
96720, (808) 933—8380/TDD (808) 933—
8321.

Idaho, USDA Rural Development
State Office, 9173 West Barnes Dr., Suite

A1, Boise, ID 83709, (208) 378-5600/
TDD (208) 378—5644.

Nlinois, USDA Rural Development
State Office, 2118 West Park Court,
Suite A, Champaign, IL 61821, (217)
403-6200/TDD (217) 403-6240.

Indiana, USDA Rural Development
State Office, 5975 Lakeside Boulevard,
Indianapolis, IN 46278, (317) 290-3100/
TDD (317) 290-3343.

Iowa, USDA Rural Development State
Office, Federal Building, Room 873, 210
Walnut Street, Des Moines, IA 50309,
(515) 284—4663/TDD (515) 284—4858.

Kansas, USDA Rural Development
State Office, 1303 SW. First American
Place, Suite 100, Topeka, KS 66604—
4040, (785) 271-2700/TDD (785) 271—
2767.

Kentucky, USDA Rural Development
State Office, 771 Corporate Drive, Suite
200, Lexington, KY 40503, (859) 224—
7300/TDD (859) 224-7422.

Louisiana, USDA Rural Development
State Office, 3727 Government Street,
Alexandria, LA 71302, (318) 473-7921/
TDD (318) 473-7655.

Maine, USDA Rural Development
State Office, 967 Illinois Avenue, Suite
4, P.O. Box 405, Bangor, ME 04402—
0405, (207) 990-9160/TDD (207) 942—
7331.

Massachusetts/Rhode Island/
Connecticut, USDA Rural Development
State Office, 451 West Street, Suite 2,
Ambherst, MA 01002—2999, (413) 253—
4300/TDD (413) 253—4590.

Michigan, USDA Rural Development
State Office, 3001 Coolidge Road, Suite
200, East Lansing, MI 48823, (517) 324—
5190/TDD (517) 324—-5169.

Minnesota, USDA Rural Development
State Office, 375 Jackson Street, Suite
410, St. Paul, MN 55101-1853, (651)
602—7800/TDD (651) 602—3799.

Mississippi, USDA Rural
Development State Office, Federal
Building, Suite 831, 100 W. Capitol
Street, Jackson, MS 39269, (601) 965—
4316/TDD (601) 965—5850.

Missouri, USDA Rural Development
State Office, 601 Business Loop 70
West, Parkade Center, Suite 235,
Columbia, MO 65203, (573) 876-0976/
TDD (573) 876—9480.

Montana, USDA Rural Development
State Office, 900 Technology Boulevard,
Suite B, P.O. Box 850, Bozeman, MT
59771, (406) 585—2580/TDD (406) 585—
2562,

Nebraska, USDA Rural Development
State Office Federal Building, Room
152, 100 Centennial Mall North Lincoln,
NE 68508 (402) 437-5551/TDD (402)
437-5093.

Nevada, USDA Rural Development
State Office, 1390 South Curry Street,
Carson City, NV 89703-5146, (775) 887—
1222/TDD (775) 885-0633.
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New Jersey, USDA Rural
Development State Office, 8000
Midlantic Drive, 5th Floor North, Suite
500, Mt. Laurel, NJ 08054, (856) 787—
7700/TDD (856) 787—7784.

New Mexico, USDA Rural
Development State Office, 6200
Jefferson Street, NE, Room 255,
Albuquerque, NM 87109, (505) 761—
4950/TDD (505) 761—4938.

New York, USDA Rural Development
State Office, The Galleries of Syracuse,
441 South Salina Street, Suite 357,
Syracuse, NY 13202-2541, (315) 477—
6400/TDD (315) 477—6447.

North Carolina, USDA Rural
Development State Office, 4405 Bland
Road, Suite 260, Raleigh, NC 27609,
(919) 873—2000/TDD (919) 873—-2003.

North Dakota, USDA Rural
Development State Office, Federal
Building, Room 208, 220 East Rosser,
P.0O. Box 1737, Bismarck, ND 58502—
1737, (701) 530-2037/TDD (701) 530—
2113.

Ohio, USDA Rural Development State
Office, Federal Building, Room 507, 200
North High Street, Columbus, OH
43215-2418, (614) 255—-2400/TDD (614)
255—-2554.

Oklahoma, USDA Rural Development
State Office, 100 USDA, Suite 108,
Stillwater, OK 74074—2654, (405) 742—
1000/TDD (405) 742-1007.

Oregon, USDA Rural Development
State Office, 1201 NE Lloyd Blvd., Suite
801, Portland, OR 97232, (503) 414—
3300/TDD (503) 414—-3387.

Pennsylvania, USDA Rural
Development State Office, One Credit
Union Place, Suite 330, Harrisburg, PA
17110-2996, (717) 237-2299/TDD (717)
237-2261.

Puerto Rico, USDA Rural
Development State Office, IBM
Building, Suite 601, 654 Munos Rivera
Avenue, San Juan, PR 00918-6106,
(787) 766-5095/TDD (787) 766—5332.

South Carolina, USDA Rural
Development State Office, Strom
Thurmond Federal Building, 1835
Assembly Street, Room 1007, Columbia,
SGC 29201, (803) 765-5163/TDD (803)
765—-5697.

South Dakota, USDA Rural
Development State Office, Federal
Building, Room 210, 200 Fourth Street,
SW., Huron, SD 57350, (605) 352—1100/
TDD (605) 352-1147.

Tennessee, USDA Rural Development
State Office, 3322 West End Avenue,
Suite 300, Nashville, TN 37203-1084,
(615) 783—-1300.

Texas, USDA Rural Development
State Office, Federal Building, Suite
102, 101 South Main, Temple, TX
76501, (254) 742—9700/TDD (254) 742—
9712.

Utah, USDA Rural Development State
Office, Wallace F. Bennett Federal
Building, 125 South State Street, Room
4311, Salt Lake City, UT 84138, (801)
524—-4320/TDD (801) 524—-3309.

Vermont/New Hampshire, USDA
Rural Development State Office, City
Center, 3rd Floor, 89 Main Street,
Montpelier, VT 05602, (802) 828—6000/
TDD (802) 223-6365.

Virginia, USDA Rural Development
State Office, 1606 Santa Rosa Road,
Suite 238, Richmond, VA 23229-5014,
(804) 287—1550/TDD (804) 287—1753.

Washington, USDA Rural
Development State Office, 1835 Black
Lake Boulevard SW., Suite B, Olympia,
WA 98512-5715, (360) 704—7740/TDD
(360) 704-7760.

West Virginia, USDA Rural
Development State Office, 75 High
Street, Room 320, Morgantown, WV
26505-7500, (304) 284—4860/TDD (304)
284—-4836.

Wisconsin, USDA Rural Development
State Office, 4949 Kirschling Court,
Stevens Point, WI 54481, (715) 345—
7600/TDD (715) 345-7614.

Wyoming, USDA Rural Development
State Office, 100 East B, Federal
Building, Room 1005, P.O. Box 11005,
Casper, WY 82602-5006, (307) 233—
6700/TDD (307) 233-6733.
SUPPLEMENTARY INFORMATION:

Overview

Federal Agency: Rural Business-
Cooperative Service (Rural
Development).

Funding Opportunity Title: Rural
Business Enterprise Grants.

Announcement Type: Initial
Announcement.

Catalog of Federal Domestic
Assistance Number: 10.769.

Dates: Application Deadline:
Completed applications must be
received in the USDA Rural
Development State Office no later than
January 31, 2008, to be eligible for FY
2008 grant funding. Applications
received after this date will not be
eligible for FY 2008 grant funding.

I. Funding Opportunity Description

The RBEG program is authorized by
section 310B(c)(2) of the Consolidated
Farm and Rural Development Act
(CONACT) (7 U.S.C. 1932(c)(2)).
Regulations are contained in 7 CFR part
1942, subpart G. The primary objective
of the program is to improve the
economic conditions of rural areas. The
program is administered on behalf of
RBS at the State level by the USDA
Rural Development State Offices.
Assistance provided to rural areas under
this program may include on-site
technical assistance to local and
regional governments, public transit

agencies, and related nonprofit and for-
profit organizations in rural areas; the
development of training materials; and
the provision of necessary training
assistance to local officials and agencies
in rural areas.

Awards under the RBEG passenger
transportation program will be made on
a competitive basis using specific
selection criteria contained in 7 CFR
part 1942, subpart G, and in accordance
with section 310B(c)(2) of the CONACT.
Information required to be in the
application package include Forms SF
424; “Application for Federal
Assistance;” RD 1940-20, ‘“Request for
Environmental Information;” Scope of
Work Narrative; Income Statement;
Balance Sheet or Audit for previous 3
years; AD-1047, “Debarment/
Suspension Certification;” AD-1048,
“Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary
Exclusion;” AD-1049, “Certification
Regarding Drug-Free Workplace
Requirements;” Restrictions on
Lobbying, RD 400-1; “Equal
Opportunity Agreement;” RD 4004,
“Assurance Agreement;” Letter stating
Board authorization to obtain assistance;
and Letter certifying citizenship, as
referenced in 7 CFR 1942.307(b). For the
FRNAT grant, which must benefit
Federally Recognized Native American
Tribes, at least 75 percent of the benefits
of the project must be received by
members of Federally Recognized
Native American Tribes. The project
that scores the greatest number of points
based on the RBEG selection criteria and
the discretionary points will be selected
for each grant. Applications will be
tentatively scored by the State Offices
and submitted to the National Office for
review, final scoring, and selection.

Applicants must be qualified national
nonprofit organizations with experience
in providing technical assistance and
training to rural communities for the
purpose of improving passenger
transportation service or facilities. To be
considered ‘“‘national”” RBS requires a
qualified organization to provide
evidence that it operates rural
transportation assistance programming
in multiple States. There is not a
requirement to use the grant funds in a
multi-State area. Under this notice,
grants will be made to qualified, private,
nonprofit organizations for the
provision of technical assistance and
training to rural communities for the
purpose of improving passenger
transportation services or facilities.

Definitions

The definitions are published at 7
CFR 1942.304.
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II. Award Information

Type of Award: Grant.

Fiscal Year Funds: FY 2008.

Total Funding: To be determined by
appropriations bill.

Approximate Number of Awards:
Two.

Average Award: Will be determined
by amount received in appropriations.
This Notice will be amended to provide
this information once an appropriation
has been enacted.

Anticipated Award Date: April 30,
2008.

III. Eligibility Information

A. Eligible Applicants

To be considered eligible, an entity
must be a public body or private non-
profit corporation serving rural areas.
Grants will be competitively awarded to
one or more qualified national
organizations.

B. Cost Sharing or Matching
Matching funds are not required.

C. Other Eligibility Requirements

Applications will only be accepted
from qualified national organizations to
provide technical assistance for rural
transportation.

D. Completeness Eligibility

Applications will not be considered
for funding if they do not provide
sufficient information to determine
eligibility or are missing required
elements.

IV. Fiscal Year 2008 Application and
Submission Information:

A. Address To Request Application
Package

For further information, entities
wishing to apply for assistance should
contact the USDA Rural Development
State Office identified in this NOFA to
obtain copies of the application
package.

B. Content and Form of Submission

An application must contain all of the
required elements. Each application
received in a USDA Rural Development
State Office will be reviewed to
determine if it is consistent with the
eligible purposes contacted in section
310B(c) of the CONACT. Each selection
priority criterion outlined in 7 CFR
1942.305 (b)(3), must be addressed in
the application. Failure to address any
of the criteria will result in a zero-point
score for that criterion and will impact

the overall evaluation of the application.

Copies of 7 CFR part 1942, subpart G,
will be provided by any interested
applicant making a request to a USDA

Rural Development State Office listed in
this notice.

All projects to receive technical
assistance through these passenger
transportation grant funds are to be
identified when the applications are
submitted to the USDA Rural
Development State Office. Multiple
project applications must identify each
individual project, indicate the amount
of funding requested for each individual
project, and address the criteria as
stated above for each individual project.

For multiple-project applications, the
average of the individual project scores
will be the score for that application.

C. Submission Dates and Times

Application Deadline Date: January
31, 2008.

Explanation of Deadlines:
Applications must be in the USDA
Rural Development State Office by the
deadline date.

V. Application Review Information

The National Office will score
applications based on the grant
selection criteria and weights contained
in 7 CFR part 1942, subpart G and will
select a grantee subject to the grantee’s
satisfactory submission of the additional
items required by 7 CFR part 1942,
subpart G and the USDA Rural
Development Letter of Conditions.

VI. Award Administration Information

A. Award Notices

Successful applicants will receive
notification for funding from the USDA
Rural Development State Office.
Applicants must comply with all
applicable statutes and regulations
before the grant award will be approved.
Unsuccessful applications will receive
notification by mail.

B. Administrative and National Policy
Requirements

Additional requirements that apply to
grantees selected for this program can be
found in the 7 CFR 1942, subpart G and
7 CFR chapter XXX.

VII. Agency Contacts

For general questions about this
announcement, please contact your
USDA Rural Development State Office
identified in this NOFA.

Nondiscrimination Statement: “The
U.S. Department of Agriculture (USDA)
prohibits discrimination in all its
programs and activities on the basis of
race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an

individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720-
2600 (voice and TDD). To file a
complaint of discrimination write to
USDA, Director, Office of Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410 or call
(800) 795-3272 (voice) or (202) 720~
6382 (TDD). USDA is an equal
opportunity provider, employer, and
lender.”

Dated: November 19, 2007.
Ben Anderson,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. E7—22986 Filed 11-26-07; 8:45 am]|
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: Technology Letter of
Explanation.

OMB Control Number: 0694—-0047.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 10,964.

Number of Respondents: 6,313.

Average Hours Per Response: Letter of
Assurance, 30 minutes; and Technology.
Letter of Explanation, 2 hours.

Needs and Uses: The information
contained in the Technology Letter of
Explanation, and the Letter of
Assurance will assure BIS that no
unauthorized technical data will be
exported for unauthorized end-uses or
to unauthorized destinations. This will
also provide assurance of compliance to
U.S. national security and foreign policy
programs.

Affected Public: Businesses and other
for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
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calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285 or
via the Internet at
David_Rostker@omb.eop.gov.

Dated: November 20, 2007.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—22994 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-33-P

calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285 or
via the Internet at
David_Rostker@omb.eop.gov.

Dated: November 20, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—22996 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration (ITA).

Title: ITA Environmental
Technologies Non-Tariff Barriers
Survey.

OMB Control Number: 0625-0241.

Form Number(s): ITA—4150P.

Type of Request: Regular submission.

Burden Hours: 33.

Number of Respondents: 200.

Average Hours Per Response: 10
minutes.

Needs and Uses: The environmental
technologies industry has cited the
proliferation of non-tariff barriers as a
factor that is making U.S. exporting
more difficult. This factor has been cited
across all sub-sectors of environmental
technologies products and all global
geographic regions. The collection of
information related to the experience of
U.S. exporters with regard to these non-
tariff measures is essential to the
mission of the U.S. Department of
Commerce’s ITA, Office of Energy and
Environmental Industries.

Affected Public: Business or other for-
profit organizations.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration (ITA).

Title: Information on Articles for
Physically or Mentally Handicapped
Persons Imported Free of Duty.

OMB Control Number: 0625-0118.

Form Number(s): ITA-362P.

Type of Request: Regular submission.

Burden Hours: 188.

Number of Respondents: 180.

Average Hours Per Response: 4
minutes.

Needs and Uses: When Congress
enacted legislation to implement the
Nairobi Protocol to the Florence
Agreement, it included a provision for
the Departments of Commerce and
Homeland Security to collect
information on the import of articles for
the handicapped.

The form ITA-362P, Information on
Articles for Physically or Mentally
Handicapped Persons Imported Free of
Duty, is the instrument by which
statistical information is obtained to
assess whether the duty-free treatment
of articles for the handicapped has had
a significant adverse impact on a
domestic industry (or portion thereof)
manufacturing or producing a like or
directly competitive article. Without the
collection of this information, it would
be impossible for ITA to make a sound
determination of the adverse impact and

the President to appropriately redress
the situation.

Affected Public: Businesses or other
for-profit; not-for-profit institutions;
state, local or tribal government; federal
government; individuals or households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285 or
via the Internet at
David_Rostker@omb.eop.gov.

Dated: November 20, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—22997 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Proposed Information Collection;
Comment Request; Procedures for
Acceptance or Rejection of a Rated
Order

AGENCY: Bureau of Industry and
Security, DOC.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before January 28, 2008.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
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copies of the information collection
instrument and instructions should be
directed to Larry Hall, BIS ICB Liaison,
(202)482—-4896, lhall@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This collection is necessary for
administration and enforcement of
delegated authority under the Defense
Production Act of 1950, as amended (50
U.S.C. App. 2061, et seq.) and the
selective Service Act of 1948 (50 U.S.C.
App. 468). Any person (supplier) who
receives a priority rated order under
Defense Priorities and Allocations
System (DPAS) regulation (15 CFR 700)
must notify the customer of acceptance
or rejection of that order within a
specified period of time. Also, if
shipment against a priority rated order
will be delayed, the supplier must
immediately notify the customer. The
purpose of this authority is to ensure the
timely delivery of goods and services to
meet current national defense and civil
emergency preparedness program
requirements.

II. Method of Collection
Paper form or electronically.
III. Data

OMB Control Number: 0694—0092.

Form Number(s): None.

Type of Review: Business or other for-
profit organizations.

Estimated Number of Respondents:
18,000.

Estimated Time Per Response: 1 to 15
minutes.

Estimated Total Annual Burden
Hours: 21,963.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;

they also will become a matter of public
record.

Dated: November 20, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7-22993 Filed 11-26-07; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Proposed Information Collection;
Comment Request; Export and
Reexport Controls for Iraq

AGENCY: Bureau of Industry and
Security, DOC.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before January 28, 2008.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Larry Hall, 