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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Parts 1201, 1210, and 1215

Interim Regulatory Changes Regarding
Department of Homeland Security
Personnel System

AGENCY: Merit Systems Protection
Board.

ACTION: Interim rule with request for
comments.

SUMMARY: The Merit Systems Protection
Board (MSPB or “the Board”) is revising
its regulations to clarify the procedures
applicable to MSPB processing and
adjudication of cases arising under the
Department of Homeland Security’s new
human resources management system
established pursuant to the Homeland
Security Act of 2002. As is discussed
below, these revisions to the Board’s
regulations are necessary to reconcile
the Board’s regulations and procedures
with final regulations published by the
Department of Homeland Security
(DHS) and the Office of Personnel
Management (OPM) on February 1,
2005, at 70 FR 5272.

DATES: This rule is effective on
November 5, 2007. Written comments
should be submitted on or before
November 5, 2007.

ADDRESSES: Send or deliver comments
to the Office of Clerk of the Board, U.S.
Merit Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419; fax:
(202) 653—7130; or e-mail:
mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Matthew D. Shannon, Acting Clerk of
the Board, Merit Systems Protection
Board, 1615 M Street, NW., Washington,
DC 20419; (202) 653—7200; fax: (202)
653—7130; or e-mail: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION: On
November 25, 2002, the President
signed into law H.R. 5005, the
Homeland Security Act of 2002 (Pub. L.

107-296), which established DHS and
authorized the DHS Secretary and OPM
Director to jointly establish a new
human resources management system
within DHS. Pursuant to this grant of
authority, on February 20, 2004, DHS
and OPM published proposed
regulations (69 FR 8030) for this new
human resources system. Thereafter, on
February 1, 2005, DHS and OPM
published final regulations (70 FR 5272)
implementing the new DHS personnel
system.

Afterwards, the National Treasury
Employees Union, American Federation
of Government Employees, National
Federation of Federal Employees,
National Association of Agriculture
Employees, and Metal Trades
Department of the AFL-CIO, which
collectively represent approximately
50,000 DHS bargaining unit employees,
challenged portions of the regulations
governing labor-management relations,
adverse actions, and the appeals
process. One of the provisions of the
DHS regulations that was challenged is
5 CFR 9701.706(k)(6), which changes
the standard by which the Board may
mitigate penalties imposed by DHS.
Pursuant to that provision, an arbitrator,
adjudicating official or the Board may
not modify such a penalty unless it is
so disproportionate to the basis for the
action as to be wholly without
justification. The U.S. District Court for
the District of Columbia enjoined the
mitigation provision. NTEU v. Chertoff,
385 F.Supp.2d 1, 32—-33 (D.D.C.),
modification denied by, 394 F.Supp.2d
137 (D.D.C. 2005). A panel of the U.S.
Court of Appeals for the D.C. Circuit
reversed on this issue, holding that the
question of the mitigation standard’s
legality was not ripe for judicial review.
NTEU v. Chertoff, 452 F.3d 839, 855
(D.C. Cir. 2006). Therefore, the MSPB’s
regulations include that mitigation
standard.

Subparts F and G of the final DHS/
OPM regulations concern adverse
actions and appeals and will have a
significant effect on the way the MSPB
processes and adjudicates appeals of
adverse actions by DHS employees. In
addition to limiting the types of cases
that may be appealed to the Board, the
final DHS/OPM regulations make many
changes in how the Board will process
and adjudicate appeals by DHS
employees, including:

Shortened filing deadlines;

Streamlined and limited discovery
procedures;

New settlement procedures;

Limitations on the right to a hearing;

Summary judgment and limitation of
issues;

Time limits within which the Board
must issue decisions;

Procedures for Board review of a
decision of the DHS Mandatory
Removal Panel (MRP); and,

Changes in certain standards of
review.

In order to accommodate these
substantive and procedural changes
with the least possible confusion and
delay, the Board determined to publish
the following interim amendments to its
regulations. Specifically, these changes
involve amendments to 5 CFR part 1201
and the promulgation of new
regulations applicable only to appeals,
petitions for review, and requests for
review of MRP decisions brought by
DHS employees. These new DHS-
specific regulations are being published
in arevised 5 CFR part 1210. The
regulations previously found in 5 CFR
part 1210 have been moved,
redesignated as 5 CFR part 1215, and are
otherwise not changed.

A brief summary of the changes
contained herein is as follows:

1201.3(a)(19) and (20) are amended
and 1201.3(a)(21) is added to reflect the
Board’s jurisdiction over certain actions
taken by DHS (an unrelated
housekeeping change is also made to
1201.3(a)(20));

1201.3(b)(3) is amended to reflect the
Board’s jurisdiction over certain actions
taken by DHS and to make clear that 5
CFR parts 1201, 1208 and 1209 apply to
proceedings brought under 5 CFR part
1210, except as otherwise provided
therein;

1201.11 is amended to state that the
regulations of subpart B of 5 CFR part
1201 apply to appellate proceedings
covered by part 1210 unless other
specific provisions are made in that
part;

1201.14(i) is amended to indicate that
the Board’s rules applicable to
electronic signatures by e-filers apply to
any regulation in part 1210 that requires
a signature;

1201.21 is renumbered and amended
to delete an outdated reference to
Appendix 1. A new section (1201.21(b))
addresses notice of appeal rights when
DHS issues a decision notice to an
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employee on a matter that is appealable
to the Board.

1201.22(b)(2) is amended to indicate
that additional time limits applicable to
certain appeals by DHS employees are
contained in part 1210.

The debt management regulations
formerly in part 1210 are moved and
redesignated as part 1215. As is
discussed in greater detail below, new
regulations regarding appeals by DHS
employees are added in part 1210. Parts
1211, 1212, 1213, and 1214 are reserved
for future agency-specific regulations.

The new regulations in part 1210
apply to Board proceedings in appeals
of certain DHS adverse actions that are
covered under subparts F and G of 5
CFR part 9701. Part 1210 consists of
four subparts.

Subpart A of part 1210 discusses the
scope of part 1210 and the Board’s
policy with regard to application of part
1210 in a fair and expeditious manner
(1210.1); addresses MSPB jurisdiction
(1210.2); sets forth the applicability of 5
CFR parts 1201, 1208, and 1209 to
appeals by DHS employees (1210.3);
defines certain words and terms used
within part 1210 (1210.4); describes
when and how the Board and/or an
adjudicating official may revoke, amend
or waive the regulations in part 1201
(1210.5); and adds a savings provision
indicating that part 1210 does not apply
to adverse actions proposed prior to the
date of an affected employee’s coverage
under 5 CFR part 9701, subpart G
(1210.6).

Subpart B of part 1210 sets forth
procedures for appeals of actions taken
under 5 CFR Part 9701, Subpart F,
including agency responsibilities
regarding notice of appeal rights
(1210.10); procedures for filing an
appeal (1210.11); representation by, and
disqualification of, representatives
(1210.12); burden and degree of proof
and affirmative defenses (1210.13);
required disclosure and the scope of
discovery (1210.14); discovery
procedures (1210.15); intervention by
the Director of OPM (1210.16);
procedures applicable to settlement
(1210.17); case suspension procedures
(1210.18); the right to a hearing
(1210.19); summary judgment (1210.20);
and requirements pertaining to the
adjudicating official’s initial decision,
including completion deadlines and
interim relief (1210.21).

Subpart C of part 1210 addresses
procedures applicable to petitions for
review of initial decisions and petitions
for reconsideration, including
requirements such as who may file and
the use of electronic filing (1210.30(a));
time limits applicable to petitions for
review, cross petitions for review and

responses (1210.30(b)); the proper place
for filing petitions for review, cross
petitions for review, and responses
(1210.30(c)); time limits within which
the Board must render its decision
(1210.30(d)); the ramifications of the
Board’s failure to meet such time limits
(1210.30(e)); and requirements
applicable to an OPM request for
reconsideration (1210.31).

Subpart D of part 1210 addresses
MSPB review of decisions of the
Mandatory Removal Panel (MRP),
including jurisdiction and procedures
and time limits applicable to a request
for review (1210.40); the standard of
review and time limits applicable to a
decision by the Board (1210.41);
intervention by the Director of OPM
(1210.42); finality of Board decisions
and judicial review (1210.43); and
requests for reconsideration (1210.44).

List of Subjects in 5 CFR Parts 1201,
1210, and 1215

Administrative practice and
procedure, Government employees.

m Accordingly, the Board amends 5 CFR
Chapter II as follows:

PART 1201—[AMENDED]

m 1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204 and 7701.

m 2. Section 1201.3 is amended by
revising paragraphs (a)(19) and (a)(20)
and adding new paragraphs (a)(21) and
(b)(3) as follows:

§1201.3 Appellate jurisdiction.

* * * * *

(a] * *x %

(19) Employment practices
administered by the Office of Personnel
Management to examine and evaluate
the qualifications of applicants for
appointment in the competitive service
(5 CFR 300.104);

(20) Reduction-in-force action
affecting a career or career candidate
appointee in the Foreign Service (22
U.S.C. 4011); and

(21) Actions taken by the Department
of Homeland Security under subpart F
of 5 CFR part 9701, except for those
matters excluded under 5 CFR 1210.2(c)
and (d). Actions covered include
suspensions of 15 days or more,
demotions, reductions in pay, removals,
or furloughs of 30 days or less, subject
to the limitations set forth in 5 CFR
9701.704.

* * * * *

(b) E

(3) Appeals of certain actions taken
by the Department of Homeland
Security. Appeals of actions taken by

the Department of Homeland Security
under subpart F of 5 CFR part 9701,
except for those matters excluded under
5 CFR 1210.2 (c) and (d), are governed
by part 1210 of this title. Parts 1201,
1208 and 1209 of this title apply to
Board appellate proceedings conducted
under 5 CFR part 1210, except as

otherwise provided therein.
* * * * *

m 3. Section 1201.11 is revised to read
as follows:

§1201.11 Scope and policy.

The regulations in this subpart apply
to Board appellate proceedings except
as otherwise provided in § 1201.13. The
regulations in this subpart apply also to
appellate proceedings and stay requests
covered by part 1209 unless other
specific provisions are made in that
part. These regulations also apply to
original jurisdiction proceedings of the
Board except as otherwise provided in
subpart D. The regulations in this
subpart apply also to appellate
proceedings covered by part 1210 unless
other specific provisions are made in
that part. It is the Board’s policy that
these rules will be applied in a manner
that expedites the processing of each
case.

W 4. Section 1201.14 is amended by
revising paragraph (i) to read as follows:

§1201.14 Electronic filing procedures.

* * * * *

(i) Documents requiring a signature.
An electronic document filed by a party
who has registered as an e-filer pursuant
to this section shall be deemed to be
signed for purposes of any regulation in
part 1201, 1203, 1208, 1209, or 1210 of

this title that requires a signature.
* * * * *

m 5. Section 1201.21 is revised to read
as follows:

§1201.21 Notice of appeal rights.

(a) When an agency issues a decision
notice to an employee on a matter that
is appealable to the Board, the agency
must provide the employee with the
following:

(1) Notice of the time limits for
appealing to the Board, the
requirements of § 1201.22(c), and the
address of the appropriate Board office
for filing the appeal;

(2) A copy, or access to a copy, of the
Board’s regulations;

(3) A copy of the MSPB appeal form
available at the Board’s Web site
(http://www.mspb.gov), and

(4) Notice of any right the employee
has to file a grievance, including:

(i) Whether the election of any
applicable grievance procedure will
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result in waiver of the employee’s right
to file an appeal with the Board;

(ii) Whether both an appeal to the
Board and a grievance may be filed on
the same matter and, if so, the
circumstances under which proceeding
with one will preclude proceeding with
the other, and specific notice that filing
a grievance will not extend the time
limit for filing an appeal with the Board;
and

(iii) Whether there is any right to
request Board review of a final decision
on a grievance in accordance with
§1201.154(d).

(b) When the Department of
Homeland Security (or component
thereof) issues a decision notice to an
employee on a matter that is appealable
to the Board, except as provided under
5 CFR 9701.707, the Department must
comply with the notice provisions set
forth in 5 CFR 1210.10.

m 6. Section 1201.22 is amended by
revising paragraph (b)(2) to read as
follows:

§1201.22 Filing an appeal and responses
to appeals.

(b)* L

(2) The time limit prescribed by
paragraph (b)(1) of this section for filing
an appeal does not apply where a law
or regulation establishes a different time
limit or where there is no applicable
time limit. No time limit applies to
appeals under the Uniformed Services
Employment and Reemployment Rights
Act (Pub. L. 103—-353), as amended; see
part 1208 of this title. See part 1208 of
this title for the statutory filing time
limits applicable to appeals under the
Veterans Employment Opportunities
Act (Pub. L. 105-339). See part 1209 of
this title for the statutory filing time
limits applicable to whistleblower
appeals and stay requests. See part 1210
of this title for time limits applicable to
appeals by employees of the Department
of Homeland Security.

* * * * *

PART 1210—[REDESIGNATED AS
PART 1215]

m 7. Part 1210 is redesignated as part
1215.

PART 1215—[AMENDED]

m 8. In newly redesignated part 1215,
remove “1210” and add in its place
“1215” wherever it may occur.

m 9. Add anew part 1210 to read as
follows:

PART 1210—DEPARTMENT OF
HOMELAND SECURITY HUMAN
RESOURCES MANAGEMENT SYSTEM

Subpart A—Jurisdiction, Definitions, and
Waiver of Rules

Sec.

1210.1
1210.2
1210.3

Scope and policy.

Jurisdiction.

Application.

1210.4 Definitions.

1210.5 Revocation, amendment and waiver
of regulations in this part.

1210.6 Savings provision.

Subpart B—Procedures for Appeals of
Actions Taken Under 5 CFR Part 9701,
Subpart F

Sec.
1210.10
1210.11

Notice of appeal rights.

Filing an appeal.

1210.12 Representatives.

1210.13 Burden and degree of proof;
affirmative defenses.

1210.14 Initial disclosures; scope of
discovery.

1210.15 Discovery procedures.

1210.16 Intervention.

1210.17 Settlement.

1210.18 Case suspension procedures; use of
the Mediation Appeals Program; refiled
appeals.

1210.19 Right to a hearing.

1210.20 Summary judgment.

1210.21 Initial decision by the adjudicating
official.

Subpart C—Petitions for Review of Initial
Decisions and Petitions for Reconsideration

Sec.

1210.30 Filing petition and cross petition
for review.

1210.31 OPM petition for reconsideration.

Subpart D—Review of Mandatory Removal
Action Appeals

Sec.

1210.40
1210.41
1210.42

Filing a request for Board review.
Decision of the Board.
Intervenors.

1210.43 Finality.

1210.44 Request for reconsideration.

Authority: 5 U.S.C. 1204 and 7701.

Subpart A—Jurisdiction, Definitions,
and Waiver of Rules

§1210.1

The regulations in this part apply to
Board proceedings in appeals of certain
adverse actions of the Department of
Homeland Security that are covered
under subparts F and G of 5 CFR part
9701. The Board will apply these rules
in a manner that promotes the fair,
efficient and expeditious resolution of
appeals.

Scope and policy.

§1210.2 Jurisdiction.

(a) Employees covered. The Board has
jurisdiction over appeals brought by
employees covered by 5 CFR
9701.604(c), except for those classes of

employees excluded under 5 CFR
9701.604(d).

(b) Actions covered. The Board has
jurisdiction over appeals from actions
taken by the Department under subpart
F of 5 CFR part 9701, except for those
matters excluded under paragraphs (c)
and (d) of this section. Actions covered
include suspensions of 15 days or more,
demotions, reductions in pay, removals,
or furloughs of 30 days or less, subject
to the limitations set forth in 5 CFR
9701.704.

(c) Matters excluded from MSPB
jurisdiction—(1) Mandatory removal
offenses. Except as stated in paragraph
(c) of this section, the Board does not
have jurisdiction over first-level appeals
from actions taken pursuant to 5 CFR
9701.707 for offenses that the Secretary
has designated as mandatory removal
offenses. The procedures governing
petitions for review of decisions of the
Mandatory Review Panel are set forth in
subpart D of this part.

(2) National security suspensions and
removal. The Board does not have
jurisdiction over appeals from
suspension and removal actions taken
by the Secretary pursuant to 5 CFR
9701.613 when he or she considers such
actions to be in the interest of national
security.

(d) Effect of status under a retirement
system. If an employee has been
removed under subpart F of 5 CFR part
9701, neither the employee’s status
under any retirement system established
by Federal statute nor any election made
by the employee under any such system
will affect the employee’s appeal rights.

§1210.3 Application.

Subject to modification and/or waiver
by the adjudicating official, the
regulations set forth in 5 CFR parts
1201, 1208 and 1209 apply to Board
appellate proceedings conducted under
this part except as otherwise provided
herein.

§1210.4 Definitions.

In this subpart:

(a) Adjudicating official means an
administrative law judge, administrative
judge, or other employee designated by
MSPB to decide an appeal.

(b) Demotion means a reduction in
grade, a reduction to a lower band
within the same occupational cluster, or
a reduction to a lower band in a
different occupational cluster under
rules prescribed by the Department
pursuant to 5 CFR 9701.355.

(c) Department means the Department
of Homeland Security.

(d) Director means Director of the
Office of Personnel Management.

(e) Furlough means the placement of
an employee in a temporary status



56886

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007 /Rules and Regulations

without duties and pay because of lack
of work or funds or other non-
disciplinary reasons.

(f) Grade means a level of work under
a position classification or job grading
system.

(g) Indefinite suspension means the
placement of an employee in a
temporary status without duties and pay
pending investigation, inquiry, or
further Department action. An indefinite
suspension continues for an
indeterminate period of time and
usually ends with either the employee
returning to duty or the completion of
any subsequent administrative action.

(h) Initial service period (ISP) means
the 1 to 2 years employees must serve
after selection (on or after the date this
subpart becomes applicable, as
determined under 5 CFR 9701.102(b))
for a designated Department position in
the competitive service for the purpose
of providing an employee the
opportunity to demonstrate
competencies in a specific occupation.
All relevant prior Federal civilian
service (including non-appropriated
fund service), as determined by
appropriate standards established by the
Department, counts toward completion
of this requirement.

(i) Mandatory removal offense (MRO)
means an offense that the Secretary
determines in his or her sole, exclusive
and unreviewable discretion, has a
direct and substantial adverse impact on
the Department’s homeland security
mission.

(j) Mandatory Removal Panel (MRP)
means the three-person panel composed
of officials appointed by the Secretary
for fixed terms to decide appeals of
removals based on a mandatory removal
offense.

(k) Pay means the rate of basic pay
fixed by law or administrative action for
the position held by an employee before
any deductions and exclusive of
additional pay of any kind. For the
purpose of this subpart, pay does not
include locality-based comparability
payments under 5 U.S.C. 5304, locality
or special rate supplements under
subpart C of 5 CFR 9701, or other
similar payments.

(1) Removal means the involuntary
separation of an employee from the
Department.

(m) Secretary means Secretary of the
Department of Homeland Security.

(n) Suspension means the temporary
placement of an employee, for
disciplinary reasons, in a nonduty/
nonpay status.

§1210.5 Revocation, amendment and
waiver of regulations in this part.

The Board or a judge may not revoke,
amend or waive a regulation in this Part
in a manner inconsistent with the
Homeland Security Act of 2002 or 5
CFR Part 9701. Otherwise, the Board or
a judge may revoke, amend or waive a
regulation in this Part for good cause
shown.

§1210.6 Savings provision.

This part does not apply to adverse
actions proposed prior to the date of an
affected employee’s coverage under 5
CFR part 9701, subpart G.

Subpart B—Procedures for Appeals of
Actions Taken Under 5 CFR Part 9701,
Subpart F

§1210.10 Notice of appeal rights.

(a) When the Department of
Homeland Security (or component
thereof) issues a decision notice to an
employee on a matter that is appealable
to the Board, except as provided under
5 CFR 9701.707, the Department must
provide the employee with the
following:

(1) Notice of the time limits for
appealing to the Board, the
requirements of 5 CFR 1201.22(c), and
the address of the appropriate Board
office for filing the appeal;

(2) A copy, or access to a copy, of the
Board’s regulations at 5 CFR parts 1201
and 1210, and relevant Department of
Homeland Security regulations;

(3) A copy of MSPB Form 185, the
MSPB Appeal Form. MSPB Form 185
can be accessed at the Board’s Web site
(http://www.mspb.gov);

(4) Notice of any right the employee
has to file a grievance, and that the
election of any applicable grievance
procedure may result in a waiver of the
employee’s right to file an appeal with
the Board; and

(5) Notice that a copy of the decision
notice either must be filed with the
appeal or sent to the Board via facsimile
or e-mail within one day after the
appeal is filed.

(b) The notice must also include a
specific statement that the matter was
taken under 5 CFR part 9701.

§1210.11 Filing an appeal.

(a) Time of filing. An appeal must be
filed no later than 20 days after the
effective date of the action being
appealed, or no later than 20 days after
the date of service of the Department’s
decision, whichever is later. A response
to an appeal must be filed within 15
days of the date of service of the
acknowledgment order. All other
submissions to the adjudicating official

must be filed in accordance with the
time limits set in the Board’s
acknowledgment order or in any other
order issued by the adjudicating official.

(b) Computation of time. The time for
filing a submission under this subpart is
computed in accordance with 5 CFR
1201.23.

(c) Place for filing. Appeals, and
responses to those appeals, must be
filed with the appropriate Board
regional or field office. See 5 CFR
1201.4(d), 1201.22(a), and Appendix I
to part 1201.

(d) Decision notice. A copy of the
decision notice either must be filed with
the appeal or sent to the Board via
facsimile or e-mail within one day after
the appeal is filed.

§1210.12 Representatives.

Each party has the right to be
represented by an attorney or other
representative. Either party may file a
motion to disqualify a representative at
any time during the proceedings.

§1210.13 Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of proof—(1)
Agency. Subject to paragraph (b) of this
section, the decision of the Department
must be sustained if it is supported by
a preponderance of the evidence.

(2) Appellant. The appellant has the
burden of proof, by a preponderance of
the evidence, with respect to:

(i) Issues of jurisdiction;

(ii) The timeliness of the appeal; and

(iii) Affirmative defenses.

(b) Affirmative defenses of the
appellant. The decision of the
Department must be sustained where it
has met the evidentiary standard stated
in paragraph (a) of this section, unless
the appellant shows that:

(1) There was harmful error in the
application of the Department’s
procedures in arriving at its decision;

(2) The decision was based on a
prohibited personnel practice described
in 5 U.S.C. 2302(b); or

(3) The decision was not in
accordance with law.

(c) Definitions. The following
definitions apply to this part:

(1) Preponderance of the evidence.
The degree of relevant evidence that a
reasonable person, considering the
record as a whole, would accept as
sufficient to find that a contested fact is
more likely to be true than untrue.

(2) Harmful error. Error by the
Department in the application of its
procedures that is likely to have caused
it to reach a conclusion different from
the one it would have reached in the
absence or cure of the error. The burden
is on the appellant to show that the
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error was harmful, i.e., that it caused
substantial harm or prejudice to his or
her rights.

(d) Efficiency of the service. Pursuant
to 5 CFR 9701.606, the Department may
take an adverse action under subpart F
of 5 CFR part 9701 only for such cause
as will promote the efficiency of the
service.

§1210.14
discovery.

(a) Initial disclosures. Except to the
extent otherwise directed by order, each
party must, without awaiting a
discovery request and within ten
calendar days following the date of the
Board’s acknowledgment order, provide
the following information to the other
party:

(1) The Department must provide:

(i) The Departmental record required
by 5 CFR 9701.612; and

(ii) The name and, if known, the
address and telephone number of each
individual likely to have discoverable
information that the Department may
use in support of its claims or defenses,
identifying the subjects of such
information.

(2)(i) The appellant must provide:

(A) A copy of, or a description by
category or location of all documents in
the possession, custody or control of the
appellant that the appellant may use in
support of his or her claims or defenses;
and

(B) The name and, if known, the
address and telephone number of each
individual likely to have discoverable
information that the appellant may use
in support of his or her claims or
defenses, identifying the subjects of the
information.

(ii) Each party must make its initial
disclosure based on the information
then reasonably available to the party. A
party is not excused from making its
disclosures because it has not fully
completed the investigation of its case,
because it challenges the sufficiency of
the other party’s disclosures or because
the other party has not made its
disclosures.

(b) Scope of discovery. The parties
may seek discovery regarding any
matter that is relevant to any of their
claims or defenses. However, by motion,
either party may seek to limit such
discovery because the burden or
expense of providing the material
outweighs its benefit, or because the
material sought is privileged, not
relevant, unreasonably cumulative or
duplicative, or can be secured from
some other source that is more
convenient, less burdensome, or less
expensive.

Initial disclosures; scope of

§1210.15 Discovery procedures.

(a) Responses to discovery requests.
Prior to filing a motion to limit
discovery, the parties must confer and
attempt to resolve any pending
objection(s). To the extent not
inconsistent with this subpart, and
subject to modified time limits and
procedures that may be set by the
adjudicating official, the provisions of 5
CFR 1201.71 through 1201.85 govern
discovery in cases under this subpart.

(b) Limitations on discovery. (1)
Neither party may submit more than one
set of interrogatories, one set of requests
for production of documents, and one
set of requests for admissions. The
number of interrogatories or requests for
production or admissions may not
exceed 25 per pleading, including
subparts. In addition, neither party may
conduct/compel more than 2
depositions.

(2) Either party may file a motion
requesting additional discovery. Such
motion may be granted only if the party
has shown necessity and good cause to
warrant such additional discovery.

§1210.16 Intervention.

The Director may, as a matter of right
at any time in the proceeding, intervene
or otherwise participate in any
proceeding under this Part in any case
in which the Director believes that an
erroneous decision will have a
substantial impact on a civil service
law, rule, regulation, or policy directive.

§1210.17 Settlement.

(a) Settlement discussion. Neither an
adjudicating official nor the Board may
require settlement discussions in
connection with any action appealed
under this section. If either party
decides that settlement is not desirable,
the matter will proceed to adjudication.
The parties are not prohibited from
engaging in settlement discussions on
their own.

(b) Settlement Judges. Where the
parties agree to engage in settlement
discussions, these discussions will be
conducted by an official specifically
designated by MSPB in each case for
that sole purpose. That settlement
discussions are being held by the
settlement judge in no way alters the
authority of the adjudicating official,
who will continue to process all other
aspects of the appeal.

§1210.18 Case suspension procedures;
use of the Mediation Appeals Program;
refiled appeals.

(a) The parties may submit a request
for additional time. Requests for such
case suspensions must be submitted
jointly. Upon receipt of such request, an

order suspending processing of the case
for a period up to 30 days may be issued
at the discretion of the adjudicating
official. Suspension periods granted
pursuant to this procedure shall not be
included when determining whether an
initial decision has been issued within
the 90-day period specified in section 5
CFR 9701.706(k)(7) and § 1210.21(a) of
this part.

(b) If the parties agree jointly to use
the Board’s Mediation Appeals Program
(MAP), the period within which the
parties participate in MAP shall not be
included when determining whether an
initial decision has been issued within
the 90-day period specified in 5 CFR
9701.706(k)(7) and 1201.21(a).

(c) If an appeal is refiled after it has
been dismissed without prejudice, the
90-day period specified in 5 CFR
9701.706(k)(7) and 1201.21(a) restarts
on the date of refiling. For purposes of
this paragraph, “refiled”” has the same
meaning as “filed”” set out in
§1210.21(a).

§1210.19 Right to hearing.

(a) An employee with a right of appeal
under subparts F and G of 5 CFR part
9701 generally has a right to a hearing.
When the adjudicating official finds that
material facts are not in dispute, he or
she must issue an initial decision
without conducting a hearing, as
appropriate. See 1210.20(e).

(b) Where the appellant requests a
hearing and summary judgment is not
appropriate, the adjudicating official
may, in his or her discretion, hold the
hearing in whole or in part by
telephone, videoconference, or in
person at the Board’s regional or field
office or at a designated hearing site
listed at 5 CFR part 1201, Appendix III.
Although the preferences of the parties
and the nature of the issues to be heard
and determined will inform the
adjudicating official’s decision, the
ultimate selection rests in the sound
judgment of the official. Among the
factors that the adjudicating official will
consider in deciding whether to hold a
hearing in whole or in part by
videoconference or telephone are:

(1) The costs of traveling to the
hearing site as compared with the costs
of traveling to a videoconferencing site;

(2) The distance the parties and their
witnesses would have to travel to
appear in person; and

(3) Whether appearance by
videoconference or telephone of the
appellant or his or her witnesses would
unduly prejudice the appellant.

§1210.20 Summary judgment.
(a) Motion by a party. Any party may
file a motion for summary judgment if
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the party believes that material facts are
not in genuine dispute and that the
party may be entitled to judgment as a
matter of law. Each motion for summary
judgment shall be accompanied by a
statement separately listing all material
facts as to which the moving party
contends there is no genuine dispute.
The statement shall include references
to those parts of the record, including
any affidavits, declarations under
penalty of perjury, or other evidence
attached to the motion, relied on to
support the statement.

(b) Opposition to motion. An
opposition to a motion for summary
judgment shall be accompanied by a
statement separately listing all material
facts as to which the party contends
there exists a genuine dispute for
hearing. The statement in opposition
shall include references to those parts of
the record, including any affidavits,
declarations under penalty of perjury or
other evidence attached to the
opposition, relied on to support the
statement. The party opposing a motion
for summary judgment may not rest on
the mere allegations or denials of his
pleadings, but must set forth specific
facts showing that there is a genuine
dispute for hearing.

(c) Time of filing. Any party may file
a motion for summary judgment no later
than 5 days after the time limit for the
completion of discovery set in the
Board’s acknowledgment order, or other
time limit set by the adjudicating
official. An opposition to a motion for
summary judgment shall be filed within
15 days of service of the motion, or at
the time specified by the adjudicating
official.

(d) Initiated by adjudicating official.
In addition to the authority set forth in
5 CFR 1201.41(b), if the adjudicating
official determines on his or her own
initiative that material facts may not be
in genuine dispute, he or she may, after
giving the parties written notice and at
least 15 days to respond in writing, find
that material facts are not in genuine
dispute. The written notice to the
parties shall include a statement
separately listing all material facts as to
which the adjudicating official believes
there is no genuine dispute.

(e) Decision by adjudicating official.
If, after considering the parties’
submissions, the adjudicating official
finds that material facts are not in
genuine dispute, he or she must grant
summary judgment on the law pursuant
to 5 CFR 9701.706(k)(5) without
conducting a hearing.

(f) Definitions. A fact is material if it
is capable of affecting the outcome of
the appeal. For a dispute to be genuine,
there must be evidence sufficient for a

reasonable person to find in favor of the
nonmoving party.

§1210.21 |Initial decision by the
adjudicating official.

(a) General. The adjudicating official
must issue a decision after the close of
the record and a copy of the decision
must be provided to each party to the
appeal and to the Director. An initial
decision must be issued no later than 90
days after the date on which the appeal
is filed. However, failure to meet this
deadline will not prejudice any party to
the case and will not form the basis for
any legal action by any party. See 5 CFR
9701.706(1). A document that is filed
with a Board office by personal delivery
is considered filed on the date on which
the Board office receives it. The date of
filing by facsimile is the date of the
facsimile. The date of filing by mail is
the date on the Board’s acknowledgment
order, and the Board must issue an
acknowledgment order within five
calendar days after receiving the appeal.
The date of filing by commercial
delivery is the date the document was
delivered to the commercial delivery
service. The date of filing by e-filing is
the date of electronic submission.

(b) Consideration of penalty. The
adjudicating official may modify the
penalty imposed by the Department if
he or she determines that such penalty
is so disproportionate to the basis for
the action as to be wholly without
justification. In cases of multiple
charges, the adjudicating official’s
determination in this regard is based on
the justification for the penalty as it
relates to the sustained charge(s). When
a penalty is mitigated, the maximum
justifiable penalty must be applied.

(c) Interim relief. (1) If an employee is
the prevailing party in an appeal under
this subpart, the employee must be
granted the relief provided in the
decision upon issuance of the decision,
subject to paragraph (b)(3) of this
section. Such relief remains in effect
pending the outcome of any petition for
review unless—

(i) An adjudicating official determines
that the granting of such relief is not
appropriate; or

(ii) The relief granted in the decision
provides that the employee will return
or be present at the place of
employment pending the outcome of
any petition for review, and the
Department, subject to paragraph (b)(2)
of this section, determines, in its sole,
exclusive, and unreviewable discretion,
that the return or presence of the
employee would be unduly disruptive
to the work environment.

(2) If the Department makes a
determination under paragraph (b)(1)(ii)

of this section that prevents the return
or presence of an employee at the place
of employment, such employee must
receive pay, compensation, and all other
benefits as terms and conditions of
employment pending the outcome of
any petition for review.

(3) Nothing in the provisions of this
section may be construed to require that
any award of back pay or attorney fees
be paid before the decision is final.

Subpart C—Petitions for Review of
Initial Decisions and Petitions for
Reconsideration

§1210.30 Filing petition and cross petition
for review.

(a) Who may file. Any party to the
proceeding or the Director may file a
petition for review of the decision by
the adjudicating official. The Director
may request review when he or she
believes that the decision is erroneous
and will have a substantial impact on a
civil service law, rule, regulation or
policy directive. All submissions to the
Board must contain the signature of the
party or of the party’s designated
representative. The requirements for an
electronic signature are set forth in 5
CFR 1201.14(i).

(b) Time for filing. Any petition for
review must be filed within 30 days
after receipt of the initial decision.
Absent evidence to the contrary, the
Board presumes that a decision
delivered by regular mail is received by
the addressee 5 days after its issuance.
If regular mail is not delivered on the
fifth day following the issuance of the
decision, the presumed date of receipt is
the next date on which mail is
delivered. A cross petition for review
must be filed within 25 days of the date
of service of the petition for review. Any
response to a petition for review or to
a cross petition for review must be filed
within 25 days after the date of service
of the petition or cross petition. The
Board may extend the filing period for
good cause shown.

(c) Place for filing. A petition for
review, cross petition for review,
responses to those petitions, and all
motions and pleadings associated with
them must be filed with the Clerk of the
Merit Systems Protection Board,
Washington, DC 20419, by commercial
or personal delivery, by facsimile, by
mail, or by electronic filing in
accordance with 5 CFR 1201.14.

(d) Time for decision by the Board.
MSPB must render its decision no later
than 90 days after the close of the record
before MSPB on petition for review as
defined in 5 CFR 1201.114(i).

(e) Effect of late decision. The Board’s
failure to meet the requirement that
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decisions be rendered no later than 90
days after the close of the record will
not prejudice any party to the case and
will not form the basis for any legal
action by any party. See 5 CFR
9701.706(1).

§1210.31 OPM petition for
reconsideration.

(a) If the Director seeks
reconsideration of a final Board order,
the Board must render its decision no
later than 60 days after receipt of the
opposition to the Director’s petition in
support of such reconsideration. The
Board’s failure to meet this requirement
will not prejudice any party to the case
and will not form the basis for any legal
action by any party. See 5 CFR
9701.706(1).

(b) The Board shall state the reasons
for any decision rendered in response to
a petition for reconsideration filed by
the Director.

Subpart D—Review of Mandatory
Removal Action Appeals

§1210.40 Filing a request for Board
review.

(a) Who may file. Any party to the
proceeding or OPM may file a request
for review. All submissions to the Board
must contain the signature of the party
or of the party’s designated
representative. The requirements for an
electronic signature are set forth in 5
CFR 1201.14(i).

(b) Time for filing. Any request for
review must be filed within 15 days
after issuance of the MRP’s decision.
Any party’s response to the request for
review, cross request for review, or
OPM’s request for review must be filed
within 15 days of the Board’s receipt of
the request for review. If OPM does not
file a request for review, it may
intervene within 15 days after MSPB’s
receipt of a request for review of the
record. A party or OPM may submit,
and the Board may grant for good cause
shown, a request for a single extension
of time not to exceed 15 days.

(c) Record for review. The Board will
establish, in conjunction with the MRP,
standards for the contents of the record
and the administrative process for
review, including notice to the parties
and OPM and procedures for the
transfer of records from the Department
to the Board.

§1210.41 Decision of the Board.

(a) Board review of an MRP decision.
The Board must accept the findings of
fact and interpretations of law of the
MRP and sustain the MRP’s decision
unless the party appealing the MRP’s
decision shows that the MRP’s decision
was:

(1) Arbitrary, capricious, an abuse of
discretion, or otherwise not in
accordance with law;

(2) Caused by harmful error in the
application of the MRP’s procedures in
arriving at such decision; or

(3) Unsupported by substantial
evidence.

(b) Definitions. The following
definitions apply to this part:

(1) Harmful error. Error by the MRP in
the application of its procedures that is
likely to have caused it to reach a
conclusion different from the one it
would have reached in the absence or
cure of the error. The burden is upon
the party appealing the MRP’s decision
to show that the error was harmful, i.e.,
that it caused substantial harm or
prejudice to his or her rights.

(2) Substantial evidence. The degree
of relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even though other
reasonable persons might disagree. This
is a lower standard of proof than
preponderance of the evidence.

(c)(1) Mandatory time limit for
decision. The Board must complete its
review of the record and issue a final
decision within 30 days after receiving
any party’s response to the request for
review, cross request for review, or
OPM’s intervention brief, whichever is
filed later. The Board may extend the
period for review by a single extension
of time not to exceed 15 days, if it
determines that:

(i) The case is unusually complex; or

(ii) An extension is necessary to
prevent any prejudice to the parties that
would otherwise result.

(2) No further extension of time will
be permitted.

§1210.42 Intervenors.

The Director may intervene as a
matter of right under 5 CFR 9701.707(f)
or otherwise participate in any
proceeding brought under this subpart,
if the Director believes that an erroneous
decision will have a substantial impact
on a civil service law, rule, regulation,
or policy directive.

§1210.43 Finality.

Final decision of the Board. A
decision of the Board on a request for
review of an MRP decision shall
constitute a final decision subject to
judicial review in accordance with 5
U.S.C. 7703.

§1210.44 Request for reconsideration.

A decision of the Board under this
subpart is final unless the Director
petitions the Board for review within 30
days after the receipt of the decision.

The Director may petition the Board for
review only if he or she believes the
decision is erroneous and will have a
substantial impact on a civil service
law, rule, regulation, or policy directive.
The Board may extend the filing period
for good cause shown.

Dated: September 28, 2007.
Arlin Winefordner,
Acting Clerk of the Board.
[FR Doc. E7-19574 Filed 10-4—07; 8:45 am]
BILLING CODE 7400-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 201

[Regulation A]

Extensions of Credit by Federal
Reserve Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Correcting amendments.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
correcting a document published in the
Federal Register of September 27, 2007,
that amended Regulation A to reflect a
decrease in the primary and secondary
credit rates at each Federal Reserve
Bank.

DATES: This correction is effective
October 5, 2007. The rate changes for
primary and secondary credit were
effective on the dates specified in 12
CFR 201.51, as amended.

FOR FURTHER INFORMATION CONTACT:
Jennifer J. Johnson, Secretary of the
Board (202/452-3259); for users of
Telecommunication Devices for the Deaf
(TDD) only, contact 202/263—-4869.

SUPPLEMENTARY INFORMATION: The Board
published a document in the Federal
Register of September 27, 2007 (72 FR
54813). The document (FR Doc. E7—
19062) amended the Federal Reserve
Banks’ primary and secondary credit
rates on extensions of credit available to
depository institutions as a backup
source of funding on a short-term basis.
This document corrects the secondary
credit rates for the Federal Reserve Bank
of Dallas and the Federal Reserve Bank
of San Francisco.

List of Subjects in 12 CFR Part 201

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping.
Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending 12
CFR Chapter II to read as follows:



56890

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007 /Rules and Regulations

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

m 1. The authority citation for part 201
continues to read as follows:
Authority: 12 U.S.C. 248(i)-(j), 343 et seq.,

347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

m 2.In § 201.51 in paragraph (b), the
entries for Dallas and San Francisco are
revised to read as follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.!

* * * % «
(b) * ok ok
Federal Re- )
serve Bank  hate Effective
Dallas ............ 5.75 September 19, 2007.

San Francisco 5.75 September 18, 2007.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, October 2, 2007.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E7-19691 Filed 10-4-07; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-26491 Directorate
Identifier 2006-CE—076—AD; Amendment
39-15218; AD 2007-20-08]

RIN 2120-AA64

Airworthiness Directives; Alpha
Aviation Design Limited (Type
Certificate No. A48EU Previously Held
by Apex Aircraft and Avions Pierre
Robin) Model R2160 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of

1The primary, secondary, and seasonal credit
rates described in this section apply to both
advances and discounts made under the primary,
secondary, and seasonal credit programs,
respectively.

another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

To prevent fuel system leaks inspect the
bronze/brass hollow threaded fuel line
fittings for type and leaks, per Avions Pierre
Robin Service Bulletin (SB) No. 86.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 9, 2007.

On November 9, 2007, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at
http://dms.dot.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an AD that
would apply to the specified products.
That supplemental NPRM was
published in the Federal Register on
August 13, 2007 (72 FR 45183). That
supplemental NPRM proposed to
correct an unsafe condition for the
specified products. The MCALI states:

To prevent fuel system leaks inspect the
bronze/brass hollow threaded fuel line
fittings for type and leaks, per Avions Pierre
Robin Service Bulletin (SB) No. 86. Replace
leaking Type 1 fuel line fittings with Type 2
fittings, per SB No. 86, before further flight.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 10 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $100 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $1,800, or $180 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on
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the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2007-20-08 Alpha Aviation Design Limited
(Type Certificate No. A48EU previously
held by Apex Aircraft and Avions Pierre
Robin): Amendment 39-15218; Docket
No. FAA-2006-26491; Directorate
Identifier 2006—CE—076—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 9, 2007.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Model R2160
airplanes, serial numbers 001 through 191,
certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

To prevent fuel system leaks inspect the
bronze/brass hollow threaded fuel line
fittings for type and leaks, per Avions Pierre
Robin Service Bulletin (SB) No. 86.

Actions and Compliance

(f) Unless already done, within the next 25
hours time-in-service after November 9, 2007
(the effective date of this AD) replace the
Type 1 fuel line fittings with Type 2 fittings
following Avions Pierre Robin Service
Bulletin No. 86, dated July, 1980.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: This AD
requires the replacement of the Type 1 fuel
line fittings with Type 2 fittings following
Avions Pierre Robin Service Bulletin No. 86,
dated July, 1980. The MCAI required a one-
time inspection for leaks and replacement if
leaks were found. There was no MCAI action
to determine whether leaks developed in the
future. The FAA believes that mandatory
replacement of the fittings will eliminate
current leaking fittings as well as preventing
the problem from developing in the future.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Airworthiness Authority
of New Zealand AD DCA/R2000/12, dated
June 29, 2006, and Avions Pierre Robin
Service Bulletin No. 86, dated July, 1980, for
related information.

Material Incorporated by Reference

(i) You must use Avions Pierre Robin
Service Bulletin No. 86, dated July, 1980, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Alpha Aviation Design Ltd.,
Ingram Road, Hamilton Airport, R.D.2.
Hamilton 3282, New Zealand.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
September 27, 2007.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E7-19501 Filed 10-4—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-28709; Directorate
Identifier 2007-CE-062-AD; Amendment
39-15219; AD 2007-21-01]

RIN 2120-AA64

Airworthiness Directives; DG
Flugzeugbau GmbH Model DG-500
Elan Series, DG-500M, and DG-500MB
Gliders

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a recent flight with a DG-500 ELAN

Trainer, the bolt of bearing stand 5RU61,
which is the pivot for bell crank 5S5t19, failed
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in-flight, leading to loss of control of the
aircraft. Although the occupants managed to
exit the aircraft safely, the aircraft crashed
and was damaged beyond repair. While the
investigation continues, the most likely cause
is suspected to be insufficient tightening of
the nut on the bolt of bearing stand 5RU61.

This condition, if not corrected, may cause
excessive bending loads, leading to
premature failure of the bolt and loss of
control of the aircraft.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
October 25, 2007.

On October 25, 2007, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by November 5, 2007.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Glider Program Manager, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4130; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2007—
0176-E, dated June 22, 2007 (referred to
after this as “‘the MCAI”), to correct an

unsafe condition for the specified
products. The MCALI states:

During a recent flight with a DG-500 ELAN
Trainer, the bolt of bearing stand 5RU61,
which is the pivot for bell crank 55t19, failed
in-flight, leading to loss of control of the
aircraft. Although the occupants managed to
exit the aircraft safely, the aircraft crashed
and was damaged beyond repair. While the
investigation continues, the most likely cause
is suspected to be insufficient tightening of
the nut on the bolt of bearing stand 5RU61.

This condition, if not corrected, may cause
excessive bending loads, leading to
premature failure of the bolt and loss of
control of the aircraft. As a precautionary
measure, for the reasons described above,
this Emergency Airworthiness Directive
(EAD) requires a check of the torque on the
affected nut, immediate replacement of any
bolts where the torque is found to be
insufficient and introduces a life limit for the
affected bolts. Any bolts that have already
exceeded this limit in service must be
replaced, as indicated.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

DG Flugzeugbau GmbH has issued
Technical Note 348/19 and 843/26
(same document), dated June 20, 2007,
which references Working Instructions
DG Flugzeugbau GmbH No. 1 and 2,
dated June 20, 2007; and Working
Instruction DG Flugzeugbau GmbH No.
3, dated June 25, 2007. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI

FAA'’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ

substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule, because during a recent flight with
a DG-500 ELAN Trainer, the bolt of
bearing stand 5RU61, which is the pivot
for bell crank 5St19, failed in flight with
consequent loss of control of the
aircraft. The most likely cause is
insufficient tightening of the nut on the
bolt of bearing stand 5RU61. This
condition, if not corrected, may cause
excessive bending loads that could
result in premature failure of the bolt
with consequent loss of control of the
aircraft. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2007-28709;
Directorate Identifier 2007—CE-062—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOG(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2007-21-01 DG Flugzeugbau GMBH:
Amendment 39-15219; Docket No.

FAA—-2007-28709; Directorate Identifier
2007—-CE-062—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 25, 2007.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Models DG-500 Elan

Series, DG-500M, and DG-500MB gliders, all
serial numbers, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During a recent flight with a DG-500 ELAN
Trainer, the bolt of bearing stand 5RU61,
which is the pivot for bell crank 5St19, failed
in-flight, leading to loss of control of the
aircraft. Although the occupants managed to
exit the aircraft safely, the aircraft crashed
and was damaged beyond repair. While the
investigation continues, the most likely cause
is suspected to be insufficient tightening of
the nut on the bolt of bearing stand 5RU61.

This condition, if not corrected, may cause
excessive bending loads, leading to
premature failure of the bolt and loss of
control of the aircraft.

As a precautionary measure, for the
reasons described above, this Emergency
Airworthiness Directive (EAD) requires a
check of the torque on the affected nut,
immediate replacement of any bolts where
the torque is found to be insufficient and
introduces a life limit for the affected bolts.
Any bolts that have already exceeded this
limit in service must be replaced, as
indicated.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Before the next flight after October 25,
2007 (the effective date of this AD) and
thereafter at intervals not to exceed 12
months, inspect the actual torque of the nut
that attaches bell crank 5St19 to the bolt
following Working Instruction No. 1, dated
June 20, 2007, as referenced in DG
Flugzeugbau GmbH Technical Note 348/19
and 843/26 (same document), dated June 20,
2007, as applicable to type.

(i) If the torque is found to be less than 2.2
ft. Ib. (3 Nm), before further flight, replace the
affected bolt with a serviceable bolt following
Working Instruction No. 2, dated June 20,
2007, as referenced in DG Flugzeugbau
GmbH Technical Note 348/19 and 843/26
(same document), dated June 20, 2007, as
applicable to type.

(ii) Report any findings of insufficient
torque you find within 7 days after
insufficient torque is found. Include in your
report the glider serial number, glider hours
time-in-service (TIS), the torque that was
found, and a point of contact name and
phone number. Send your report to DG
Flugzeugbau GmbH, Otto-Lilienthal-Weg 2,
D-76646 Bruchsal, Germany; telephone: +49

7251 3020140; facsimile: +49 7251 3020149;
e-mail: dirks@dg-flugzeugbau.de.

(iii) If the torque is found to be 2.2 ft. Ib.

(3 Nm) or more, before further flight, increase
the torque of the nut to 9 ft. Ib. (12 Nm);

(2) Unless already replaced as required by
paragraph (f)(1)(i) of this AD, within the next
6 months after October 25, 2007 (the effective
date of this AD) or when the glider reaches
a total of 1,000 hours TIS, whichever occurs
later, and repetitively thereafter at intervals
not to exceed 1,000 hours TIS, replace the
affected bolt with a serviceable bolt following
Working Instruction No. 2, dated June 20,
2007, as referenced in DG Flugzeugbau
GmbH Technical Note 348/19 and 843/26
(same document), dated June 20, 2007, as
applicable to type.

(3) Installation of an additional bracket
following Working Instruction No. 3, dated
June 25, 2007, as referenced in DG
Flugzeugbau GmbH Technical Note 348/19
and 843/26 (same document), dated June 20,
2007, as applicable to type, terminates the
repetitive requirement in paragraph (f)(2) of
this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Glider Program
Manager, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4130; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et. seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA AD No. 2007—
0176-E, dated June 22, 2007, and DG
Flugzeugbau GmbH Technical Note 348/19
and 843/26 (same document), dated June 20,
2007; Working Instructions No. 1 and No. 2,
dated June 20, 2007, as referenced in DG
Flugzeugbau GmbH Technical Note 348/19
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and 843/26 (same document), dated June 20,
2007; and Working Instruction No. 3, dated
June 25, 2007, as referenced in DG
Flugzeugbau GmbH Technical Note 348/19
and 843/26 (same document), dated June 20,
2007, for related information.

Material Incorporated by Reference

(i) You must use DG Flugzeugbau GmbH
Technical Note 348/19 and 843/26 (same
document), dated June 20, 2007; Working
Instructions No. 1 and 2 dated June 20, 2007,
and Working Instruction No. 3 dated June 25,
2007, as referenced in DG Flugzeugbau
GmbH Technical Note 348/19 and 843/26
(same document), dated June 20, 2007, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact AMS-Flight d.o.o.,
Kavciceva 4, 1000 Ljubljana, Slovenia.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri on
September 28, 2007.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—19682 Filed 10—4—-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30571; Amdt. No. 3237]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Rule establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic

requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 5,
2007. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 5,
2007.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry. J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPs, Takeoff Minimums

and/or ODPs. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP, Takeoff Minimums and
ODP listed on FAA forms is
unnecessary. This amendment provides
the affected CFR sections and specifies
the types of SIAPs and the effective
dates of the SIAPs, the associated
Takeoff Minimums, and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and Takeoff
Minimums and ODPs, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
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that notice and public procedure before
adopting these SIAPs, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
21, 2007.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 25 OCT 2007

Fort Smith, AR, Fort Smith Regional, RNAV
(GPS) RWY 1, Amdt 1

Fort Smith, AR, Fort Smith Regional, Takeoff
Minimums and Obstacle DP, Amdt 4

Longmont, CO, Vance Brand, VOR/DME-A,
Amdt 1A

Washington, DG, Washington Dulles Intl,
RNAV (RNP) Z RWY 1L, Orig-A

Lakeland, FL, Lakeland Linder Regional, ILS
OR LOC RWY 5, Amdt 7

Lakeland, FL, Lakeland Linder Regional,
RNAV (GPS) RWY 9, Orig

Lakeland, FL, Lakeland Linder Regional,
RNAV (GPS) RWY 27, Orig

Lakeland, FL, Lakeland Linder Regional,
VOR RWY 27, Amdt 7

Lakeland, FL, Lakeland Linder Regional,
Takeoff Minimums and Obstacle DP, Orig

Pensacola, FL, Pensacola Rgnl, LOC RWY 26,
Amdt 1

St. Augustine, FL, St Augustine, Takeoff
Minimums and Obstacle DP, Orig

Vero Beach, FL, Vero Beach Muni, Takeoff
Minimums and Obstacle DP, Orig

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 10, Amdt 1A, ILS RWY
10 (CAT II), ILS RWY 10 (CAT III)

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 28, Amdt 1A, ILS RWY
28 (CAT II)

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS PRM RWY 10, Amdt 1A, ILS PRM
RWY 10 (CAT II) ILS PRM RWY 10 (CAT
1II), (Simultaneous Close Parallel)

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS PRM RWY 28, Amdt 1A, ILS PRM
RWY 28 (CAT II), Simultaneous Close
Parallel)

Savannah, GA, Savannah/Hilton Head Intl,
MLS RWY 27, Amdt 1A, CANCELLED

Boise, ID, Boise Air Terminal/Gowen Fld, ILS
OR LOC RWY 10R, Amdt 10, ILS RWY 10R
(CATII)

Garden City, KS, Garden City Regional, VOR/
DME RWY 17, Amdt 2

Wichita, KS, Cessna ACFT Field, RNAV
(GPS)-D, Amdt 1

Wichita, KS, Cessna ACFT Field, Takeoff
Minimums and Obstacle DP, Orig

Washington, MO, Washington Regional,
RNAYV (GPS) RWY 15, Amdt 1

Washington, MO, Washington Regional,
RNAYV (GPS) RWY 33, Amdt 1

Washington, MO, Washington Regional,
VOR-A, Amdt 1

Booneville/Baldwyn, MS, Booneville/
Baldwyn, Takeoff Minimums and Obstacle
DP, Orig

Tekamah, NE, Tekamah, Muni, RNAV (GPS)
RWY 14, Orig

Tekamah, NE, Tekamah, Muni, RNAV (GPS)
RWY 32, Orig

Tekamah, NE, Tekamah, Muni, GPS RWY 32,
Orig, CANCELLED

Tekamah, NE, Tekamah, Muni, VOR RWY
32, Amdt 6

Tekamah, NE, Tekamah, Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Maxton, NC, Laurinburg-Maxton, Takeoff
Minimums and Obstacle DP, Orig

Goldsby, OK, David Jay Perry, VOR/DME
RWY 31, Amdt 2

Goldsby, OK, David Jay Perry, Takeoff
Minimums and Obstacle DP, Orig

Bend, OR, Bend Muni, RNAV (GPS) RWY 16,
Amdt 1

Bend, OR, Bend Muni, VOR/DME RWY 16,
Amdt 9

Bend, OR, Bend Muni, Takeoff Minimums
and Obstacle DP, Amdt 3

Camden, SC, Woodward Field, RNAV (GPS)
RWY 6, Orig

Camden, SC, Woodward Field, RNAV (GPS)
RWY 24, Orig

Camden, SC, Woodward Field, VOR/DME-A,
Amdt 4

Camden, SC, Woodward Field, Takeoff
Minimums and Obstacle DP, Amdt 1

Camden, SC, Woodward Field, NDB OR GPS
RWY 24, Amdt 6B, CANCELLED

Clemson, SC, Oconee County Rgnl, RNAV
(GPS) RWY 7, Amdt 1

Clemson, SC, Oconee County Rgnl, RNAV
(GPS) RWY 25, Amdt 1

Clemson, SC, Oconee County Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 2

Millington, TN, Millington Regional Jetport,
ILS OR LOC RWY 22, Amdt 4

Millington, TN, Millington Regional Jetport,
RNAYV (GPS) RWY 22, Amdt 1

Millington, TN, Millington Regional Jetport,
VOR/DME OR TACAN RWY 22, Amdt 2A

Millington, TN, Millington Regional Jetport,
Takeoff Minimums and Obstacle DP, Orig

Trenton, TN, Gibson County, RNAV (GPS)
RWY 1, Orig

Trenton, TN, Gibson County, RNAV (GPS)
RWY 19, Orig

Trenton, TN, Gibson County, VOR/DME-A,
Amdt 6

Dallas-Fort Worth, TX, Dallas-FT Worth Intl,
RNAV (RNP) Z RWY 31R, Amdt 1

Forth Worth, TX, Forth Worth Spinks,
Takeoff Minimums and Obstacle DP, Amdt
3

Grand Prairie, TX, Grand Prairie Muni,
Takeoff Minimums and Obstacle DP, Amdt
3

Mesquite, TX, Mesquite Metro, Takeoff
Minimums and Obstacle DP, Amdt 3

Effective 22 NOV 2007

Bessemer, AL, Bessemer, VOR RWY 5, Amdt
6

West Palm Beach, FL, Palm Beach Intl, ILS
OR LOC RWY 9L, Amdt 24A

Effective 20 DEC 2007

Cold Bay, AK, Cold Bay, ILS OR LOC/DME
RYW 14, Amdt 17A

Jonesboro, AR, Jonesboro Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Texarkana, AR, Texarkana Regional-Webb
Field, Takeoff Minimums and Obstacle DP,
Amdt 4

Daytona Beach, FL, Daytona Beach Intl,
RNAYV (GPS) RWY 25R, Amdt 2A

Key West, FL, Key West Intl, RNAV (GPS)
RWY 9, Amdt 1

Orlando, FL, Kissimmee Gateway, ILS OR
LOC RWY 15, Orig-A

Fort Dodge, IA, Fort Dodge Regional, RNAV
(GPS) RWY 12, Orig

Fort Dodge, IA, Fort Dodge Regional, RNAV
(GPS) RWY 30, Orig

Fort Dodge, IA, Fort Dodge Regional, VOR
RWY 12, Amdt 15

Fort Dodge, IA, Fort Dodge Regional, VOR/
DME RWY 30, Amdt 10

Fort Dodge, IA, Fort Dodge Regional, Takeoff
Minimums and Obstacle DP, Orig

Salisbury, MD, Salisbury-Ocean City
Wicomico Regional, Takeoff Minimums
and Obstacle DP, Orig

Bemidji, MN, Bemidji Regional, LOC/DME
RWY 25, Orig, CANCELLED

Pedricktown, NJ, Spitfire Aerodrome, RNAV
(GPS) RWY 25, Amdt 1

Watertown, NY, Watertown Intl, Takeoff
Minimums and Obstacle DP, Orig



56896

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007 /Rules and Regulations

Collegeville, PA, Perkiomen Valley, RNAV
(GPS) RWY 9, Amdt 1

Du Bois, PA, Du Bois-Jefferson County,
RNAYV (GPS) RWY 7, Orig

Du Bois, PA, Du Bois-Jefferson County, VOR/
DME RNAV OR GPS RWY 7, Amdt 1,
CANCELLED

Du Bois, PA, Du Bois-Jefferson County,
Takeoff Minimums and Obstacle DP, Orig

Cotulla, TX, Cotulla-La Salle County, VOR-
A, Amdt 13

Cotulla, TX, Cotulla-La Salle County, Takeoff
Minimums and Obstacle DP, Orig

Farmville, VA, Farmville Regional, Takeoff
Minimums and Obstacle DP, Orig

Huntington, WV, Tri-State/Milton J. Ferguson
Field, ILS OR LOC RWY 12, Amdt 12

Huntington, WV, Tri-State/Milton J. Ferguson
Field, ILS OR LOC RWY 30, Amdt 5

Huntington, WV, Tri-State/Milton J. Ferguson
Field, RNAV (GPS) RWY 12, Amdt 1

Huntington, WV, Tri-State/Milton J. Ferguson
Field, RADAR-1, Amdt 6

Huntington, WV, Tri-State/Milton J. Ferguson
Field, Takeoff Minimums and Obstacle DP,
Orig

[FR Doc. E7—-19240 Filed 10-4—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Polysulfated
Glycosaminoglycan

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Luitpold Pharmaceuticals, Inc. The
supplemental NADA provides for a
revised food safety warning on labeling
for an injectable solution of polysulfated
glycosaminoglycan used in horses.
DATES: This rule is effective October 5,
2007.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7540, e-
mail: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Luitpold
Pharmaceuticals, Inc., Animal Health
Division, Shirley, NY 11967, filed a
supplement to NADA 140-901 for
ADEQUAN i.m. (polysulfated
glycosaminoglycan), an injectable
solution approved for use in horses and
dogs by veterinary prescription for

noninfectious degenerative and/or
traumatic joint disease. The
supplemental NADA provides for a
revised food safety warning for use in
horses. The application is approved as
of September 10, 2007, and the
regulations are amended in 21 CFR
522.1850 to reflect the approval and a
current format.

Approval of this supplemental NADA
did not require review of additional
safety or effectiveness data or
information. Therefore, a freedom of
information summary is not required.

The agency has determined under
§ 25.33(a)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Parts 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Revise §522.1850 to read as
follows:

§522.1850 Polysulfated
glycosaminoglycan.

(a) Specifications. Each 1-milliliter
(mL) ampule of solution contains 250
milligrams (mg) polysulfated
glycosaminoglycan; each 5-mL ampule
or vial contains 500 mg polysulfated
glycosaminoglycan.

(b) Sponsor. See No. 010797 in
§510.600(c) of this chapter.

(c) Special considerations. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

(d) Conditions of use—(1) Horses—i)
Indications for use. For the treatment of
noninfectious degenerative and/or
traumatic joint dysfunction and
associated lameness of the carpal and
hock joints in horses.

(i) Amount—(A) Intra-articular use
(carpal): 250 mg once a week for 5
weeks.

(B) Intramuscular use (carpal and
hock): 500 mg every 4 days for 28 days.

(iii) Limitations. Do not use in horses
intended for human consumption.

(2) Dogs—(i) Indications for use. For
control of signs associated with
noninfectious degenerative and/or
traumatic arthritis of canine synovial
joints.

(ii) Amount. 2 mg per pound of body
weight by intramuscular injection twice
weekly for up to 4 weeks (maximum of
8 injections).

Dated: September 26, 2007.

Bernadette Dunham,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. E7-19729 Filed 10-4—07; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 556 and 558

New Animal Drugs; Ractopamine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Elanco Animal Health. The
supplemental NADA provides for an
increased level of monensin in four-way
combination Type C medicated feeds
containing ractopamine, melengestrol,
monensin, and tylosin for heifers fed in
confinement for slaughter, a revision to
bacterial pathogen nomenclature, and
an increase in liver tolerance.

DATES: This rule is effective October 5,
2007.

FOR FURTHER INFORMATION CONTACT:
Suzanne J. Sechen, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—0221, e-
mail: suzanne.sechen@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly
& Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed a
supplement to NADA 141-233 that
provides for use of OPTAFLEXX
(ractopamine hydrochloride), MGA
(melengestrol acetate), RUMENSIN
(monensin), and TYLAN (tylosin
phosphate) Type A medicated articles to
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make dry and liquid four-way
combination Type C medicated feeds
used for increased rate of weight gain,
improved feed efficiency, and increased
carcass leanness; for prevention and
control of coccidiosis due to Eimeria
bovis and E. zuernii; for suppression of
estrus (heat); and for reduction of
incidence of liver abscesses caused by
Fusobacterium necrophorum and
Arcanobacterium (Actinomyces)
pyogenes in heifers fed in confinement
for slaughter during the last 28 to 42
days on feed. The supplemental NADA
provides for an increased level of
monensin in four-way combination
Type C medicated feeds containing
ractopamine, melengestrol, monensin,
and tylosin for heifers fed in
confinement for slaughter, a revision to
bacterial pathogen nomenclature, and
an increase in the cattle liver tolerance.
The supplemental NADA is approved as
of September 11, 2007, and the
regulations in 21 CFR 556.420 and
558.500 are amended to reflect the
approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets

Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 556
Animal drugs, Foods.

21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 556 and 558 are amended as
follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

m 1. The authority citation for 21 CFR
part 556 continues to read as follows:
Authority: 21 U.S.C. 342, 360b, 371.

m 2.In §556.420, revise paragraph (b)(1)
to read as follows:

§556.420 Monensin.
(b) * * %
(1) Cattle—(i) Liver. 0.10 part per
million (ppm).
(ii) Muscle, kidney, and fat. 0.05 ppm.
(iii) Milk. Not required.

* * * * *

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 3. The authority citation for 21 CFR

part 558 continues to read as follows:
Authority: 21 U.S.C. 360b, 371.

m 4.In §558.500, in the table in

paragraph (e)(2), revise paragraph

(e)(2)(x) and add paragraph (e)(2)(xi) to

read as follows:

§558.500 Ractopamine.

* * * * *
(e) L
* x %

(2)

Rag}gﬁsﬁgﬁ in Comblnatltcc))r:‘ in grams/ Indications for use Limitations Sponsor
(x) 9.8 to 24.6 Monensin 10 to 40 to Heifers fed in confinement for slaughter: As in paragraph (e)(2)(vi) of this 000986
provide 0.14 to 0.42 As in paragraph (e)(2)(vi) of this sec- section; see paragraphs
mg monensin/lb of tion; for prevention and control of coc- §§558.342(d), 558.355(d) and
body weight, depend- cidiosis due to Eimeria bovis and E. 558.625(c) of this chapter.
ing on severity of coc- zuernii; for reduction of incidence of Melengestrol acetate as provided
cidiosis challenge, up liver abscesses caused by by No. 000009 in §510.600(c) of
to 480 mg/head/day, Fusobacterium necrophorum and this chapter.
plus tylosin 8 to 10, Arcanobacterium (Actinomyces)
plus melengestrol ac- pyogenes; and for suppression of estrus
etate to provide 0.25 (heat).
to 0.5 mg/head/day
(xi) 9.8 t0 24.6 Monensin 10 to 30, plus | Heifers fed in confinement for slaughter: As in paragraph (e)(2)(vi) of this 021641
tylosin 8 to 10, plus As in paragraph (e)(2)(vi) of this sec- section; see paragraphs
melengestrol acetate tion; for prevention and control of coc- §§558.342(d), 558.355(d) and
to provide 0.25 to 0.5 cidiosis due to Eimeria bovis and E. 558.625(c) of this chapter.
mg/ head/day zuernii; for reduction of incidence of Melengestrol acetate as provided
liver abscesses caused by by No. 021641 in §510.600(c) of
Fusobacterium necrophorum and this chapter.
Actinomyces (Corynebacterium)
pyogenes; and for suppression of estrus
(heat).
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Dated: September 26, 2007.
Bernadette Dunham,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. E7—19732 Filed 10-4-07; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. CGD08-07-022]

Drawbridge Operation Regulations;
Milhomme Bayou, Stephensville, LA
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Stephensville Bridge across Milhomme
Bayou, mile 12.2, at Stephensville, St.
Martin Parish, Louisiana. This deviation
will test a change to the drawbridge
operation schedule to determine
whether a permanent change to the
schedule is needed. The deviation will
allow the draw of the Stephensville
Bridge to open on signal if at least one
hour of advance notice is given. During
the advance notice period, the draw
shall open on less than one hour notice
for an emergency and shall open on
demand should a temporary surge in
waterway traffic occur.

DATES: This deviation is effective from
October 5, 2007 until April 2, 2008.

ADDRESSES: You may mail comments
and related material to Commander
(dpb), Eighth Coast Guard District, 500
Poydras Street, New Orleans, Louisiana
70130-3310. The Commander, Eighth
Coast Guard District, Bridge
Administration Branch maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the Bridge
Administration office between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Bart
Marcules, Bridge Administration
Branch, telephone (504) 671-2128.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
evaluating this test schedule by
submitting comments and related
material. If you do so, please include
your name and address, identify the
docket number for this deviation
[CGD08-07-022], indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and related material in an
unbound format, no larger than 8 by 11
inches, suitable for copying. If you
would like to know they reached us,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. Comments
must be received by December 4, 2007.

Background and Purpose

St. Martin Parish has requested that
the operating regulation on the
Stephensville Bridge be changed in
order to operate the bridge more
efficiently. The Stephensville Bridge is
located on Milhomme Bayou at mile
12.2 in Stephensville, St. Martin Parish,
Louisiana. The Bridge has a vertical
clearance of 5.8 feet above mean high
water, an elevation of 3.5 feet Mean Sea
Level (MSL) in the closed position and
unlimited in the open position. The
Stephensville Bridge opens on signal as
required by 33 CFR 117.5. This
operating schedule has been in effect
since 2002 when this bridge replaced an
existing bridge in the area.

The previous bridge’s operating
schedule was, ““shall open on signal;
except that, from 10 p.m. to 6 a.m. the
draw shall open on signal if at least two
hours notice is given. During the
advance notice period, the draw shall
open on less than two hours notice for
an emergency and shall open on
demand should a temporary surge in
waterway traffic occur.”

Since the completion of the current
bridge, the waterway traffic has been
minimal and during the past twelve
months an average of 5 boats per day
have requested an opening. Most of the
boats requesting openings are
commercial vessels consisting of
tugboats with barges and shrimp
trawlers that routinely transit this
waterway and are able to give advance
notice.

Due to this waterway being a
secondary route, the Port Allen
Alternate route is the primary route,
little impact is expected on navigation
during this test schedule period. Also,
prior coordination with the main
waterway user group in the area
indicates no expected impacts.

A Notice of Proposed Rule Making
[CGD08—-07-023], is being issued in
conjunction with this Temporary
Deviation to obtain public comments.
The Coast Guard will evaluate public
comments from this Temporary
Deviation and the above referenced
Notice of Proposed Rule Making to
determine if a permanent special
drawbridge operating regulation is
warranted.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: September 21, 2007.
David M. Frank,
Bridge Administrator.
[FR Doc. 07—4860 Filed 10—4—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP LA-LB 07-004]
RIN 1625-AA00

Safety Zone; Queensway Bay, Long
Beach, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Long Beach Harbor to encompass
the waters between Queensway Bay to
Island White at Long Beach harbor for
the Annual Los Angeles and Long Beach
Tug Boat Race. This safety zone is
needed to prevent vessels from
transiting the area during the race in
order to protect vessels and personnel
from potential damage and injury. Entry
into this safety zone will be prohibited
unless specifically authorized by the
Captain of the Port, Los Angeles-Long
Beach, or his on-scene representative.
DATES: This rule is effective from 5 p.m.
to 7 p.m. on September 27, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP LA-LB
07-004 and are available for inspection
or copying at Sector Los Angeles—Long
Beach, 1001 S. Seaside Ave, San Pedro,
CA 90731 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Peter Gooding,
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Chief of the Waterways Management
Division at (310) 732—2020.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
a NPRM, which would incorporate a
comment period before a final rule
could be issued, and delaying the rule’s
effective date is contrary to public safety
because immediate action is necessary
to protect the public and waters of the
United States.

Under 5 U.S.C. 553(d)(3), good cause
exists for making this rule effective
fewer than 30 days after publication in
the Federal Register. Delaying this rule
would be contrary to the public interest
of ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property. This temporary
safety zone should have minimal
negative impact on the public and
navigation because it will be enforced
for only a two hour period on one day.
In addition, the area restricted by the
safety zone is minimal, allowing vessels
to transit around the safety zone to pass.

Background and Purpose

On September 27, 2007, the Annual
Port of Los Angeles and Long Beach Tug
Boat Races will be held in the vicinity
of Queensway Bay, Echo anchorages,
and to extend around Island White. The
Captain of the Port is establishing a
safety zone to prevent vessels from
transiting the area and to protect vessels
and personnel from potential damage
and injury resulting from the race.

Discussion of Rule

This safety zone includes the waters
of the Long Beach Harbor within the
boundaries defined by a line drawn
from a point located at 33°45"11” N,
118°11"14” W; then south to a point
located at 33°44’40” N, 118°11’00” W;
then northeast to a point located at
33°45'03” N, 118°0919” W; then north
to a point located at 33°45"19” N,
118°09'28” W; then west back toward
the starting point to 33°45"11” N,
118°11'14” W [NAD 1983].

Vessels are excluded from the area
encompassed by this safety zone from 5
p.m. to 7 p.m. on September 27, 2007.
Persons and vessels are prohibited from
entering into or transiting through this
safety zone unless authorized by the
Captain of the Port, or his on-scene
representative. By prohibiting all vessel
traffic from entering the waters
surrounding this event, the safety of the

race personnel and the public will be
enhanced. U.S. Coast Guard personnel
will enforce this safety zone.

The Captain of the Port may, in his
discretion grant waivers or exemptions
to this rule, either on a case-by-case
basis or categorically to a particular
class of vessel that otherwise is subject
to adequate control measures.

The Coast Guard will issue a
Broadcast Notice to Mariners to further
ensure the local boating traffic is aware
of the safety zone and its geographical
boundaries. Vessels or persons violating
this section will be subject to both
criminal and civil penalties.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although the safety zone will restrict
boating traffic within the navigable
waters of the Long Beach Harbor
between Queensway Bay and Island
White, the effect of this regulation will
not be significant as the safety zone will
encompass only a small portion of the
waterway and will be short in duration.
The entities most likely to be affected
are pleasure craft engaged in
recreational activities and sightseeing.
As such, the Coast Guard expects the
economic impact of this rule to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of entities. This rule
will affect the following entities, some
of which may be small entities: The
owners or operators of vessels intending
to transit or anchor in the affected
portion of the Long Beach Harbor from
5 p.m. to 7 p.m. on September 27, 2007.
Although the safety zone will restrict
boating traffic within the navigable
waters of Long Beach Harbor in the
vicinity of Queensway Bay east around

Island White, the effect of this
regulation will not be significant as the
safety zone will encompass only a small
portion of the waterway and will be
short in duration. The entities most
likely to be affected are small
commercial and pleasure craft engaged
in recreational activities and
sightseeing. As such, the Coast Guard
expects the economic impact of this rule
to be minimal. This safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: The safety
zone only encompasses a small portion
of the waterways, it is short in duration,
vessel traffic can pass safely around the
safety zone, and the Captain of the Port
may authorize entry into the safety
zone, if necessary. Before the
enforcement period, we will issue
maritime advisories widely available to
users of this area. If the event concludes
prior to the scheduled termination time,
the Captain of the Port will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Commander Peter Gooding,
at Coast Sector Los Angeles—Long
Beach, Waterways Management
Division, at telephone (310) 732-2020.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation because
it establishes a safety zone.

A final “Environmental Analysis
Check List”” and a final ““Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226 and 1231; 46
U.S.C. Chapter 701; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.T11-241 toread as
follows:

§165.T11-241 Safety Zone; Queensway
Bay Long Beach, California

(a) Location. The following area
comprises the geographical boundary of
a safety zone: All navigable waters of
the Pacific Ocean within the boundaries
defined by a line drawn from a point
located at 33°45’11” N, 118°11’14” W;
then south to a point located at
33°44’40” N, 118°11°00” W; then
northeast to a point located at 33°45’03”
N, 118°09'19” W; then north to a point
located at 33°45"19” N, 118°09'28” W;
then west heading back toward the
starting point finishing at 33°45"11” N,
118°11'14” W [NAD 1983].

(b) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into, transit through,
or anchoring within this safety zone by
all vessels is prohibited, unless
authorized by the Captain of the Port
(COTP), or his on-scene representative.

(2) On-scene representative means
any commissioned, warrant, and petty
officer of the Coast Guard onboard a
Coast Guard, Coast Guard Auxiliary,
local, state, or federal law enforcement
vessel authorized to act on behalf of the
COTP.

(3) Mariners may request permission
of the COTP, or his on-scene
representative to transit through the
safety zone. The COTP or his on-scene
representative may be contacted via
VHF-FM Channel 16.

(c) Enforcement. (1) All persons and
vessels shall comply with the
instructions of the COTP or his on-scene
representative.

(2) Upon being hailed by the COTP or
his on-scene representative by siren,
radio, flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(3) The Coast Guard may be assisted
in the patrol and enforcement of this
safety zone by other federal, state, or
local law enforcement as necessary.
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(d) Enforcement period. This section
will be enforced from 5 p.m. to 7 p.m.
on September 27, 2007.

Dated: September 12, 2007.

P.E. Wiedenhoeft,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles—Long Beach.

[FR Doc. E7-19675 Filed 10-4—07; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

New Standards for Mailing Lithium
Batteries

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Postal Service™ is
revising the standards for mailing
lithium and lithium-ion batteries. The
new standards identify all small
consumer-type lithium batteries as
mailable when properly packaged and
labeled.

DATES: Effective Date: October 5, 2007.

FOR FURTHER INFORMATION CONTACT: Bert
Olsen, 202—-268-7276.

SUPPLEMENTARY INFORMATION:
Background

We published a proposed rule in the
Federal Register (72 FR 20463, April 25,
2007) to revise the standards for mailing
lithium and lithium-ion batteries. The
standards published in the proposed
rule and adopted in this final rule, are
consistent with, yet slightly more
restrictive than, Department of
Transportation (DOT) and International
Air Transportation Association (IATA)
regulations for transportation of lithium
batteries. The new proposed standards
provide clearer guidance to mailers and
postal employees regarding the
mailability of consumer-type lithium
batteries than current standards provide.

Comments Received

We received comments from two
trade associations which were generally
supportive of the proposed standards.
Their comments and our responses
follow:

1. Comment: Do not limit the weight
of a mailpiece containing lithium-ion
batteries.

Within DOT regulations, the Postal
Service agrees not to limit the weight of
a mailpiece containing lithium-ion
batteries since the proposed rule
additionally limits the maximum
allowable gram equivalency to 8 grams
per battery and the maximum number of
batteries per mailpiece to 3. The gram

quantity restriction per cell and battery,
and the restriction on the number of
batteries per mailpiece, ensures
compliance with DOT regulations.
Therefore, the final rule does not
contain a maximum mailpiece weight
limit for packages containing lithium-
ion batteries.

2. Comment: Do not restrict the
number of lithium-ion batteries to the
number of batteries needed to operate
the device.

Within DOT regulations, the Postal
Service agrees not to limit the number
of lithium-ion batteries that can be
mailed to the number of batteries
needed to operate the device since the
proposal already limits the number of
batteries per mailpiece to 3. Therefore,
the final rule does not restrict the
number of lithium-ion batteries to the
number needed to operate the device
but rather limits the number of lithium-
ion batteries per mailpiece to 3.

3. Comment: Do not restrict the
mailing of primary lithium batteries to
those only in their original retail
packaging.

The Postal Service believes that the
requirement to mail primary batteries in
the original packaging offers assurance
of adequate primary packaging.
However, we are changing the final rule
to read, “in the originally sealed
packaging” regardless of the source of
the packaging to allow for originally
sealed packaging from sources other
than retailers.

4. Comment: USPS required labeling:
“Surface Mail Only,” in addition to
DOT labeling: “Primary Lithium
Batteries—Forbidden for Transportation
Aboard Passenger Aircraft,” is
redundant and will add to the cost of
the label.

The Postal Service believes labels that
read ““Surface Mail Only” are known to
postal employees and quickly
recognized. Therefore, the final rule
adopts the standards to require labeling
as published in the proposal.

5. Comment: USPS should not require
package labeling in excess of current
DOT requirements.

DOT has announced their revised
labeling requirements will be effective
January 1, 2008. Postal labeling
requirements will reflect DOT changes.
In addition, the Postal Service believes
that requiring labeling of mailpieces
containing secondary as well as primary
batteries and cells is a cautionary
measure that identifies the content of
the package. Therefore, the final rule
adopts the standards to require labeling
as published in the proposal.

6. Comment: Mailpieces containing
primary lithium batteries should not be
limited to 5 pounds. The DOT weight

limit is 11 pounds of batteries in a
shipping container and the Postal
Service should adopt the same
requirements.

The Postal Service believes it is not
practical for postal personnel to discern
the aggregate weight of batteries within
a mailpiece. We believe that mailpieces
containing individual batteries (batteries
not packed with or installed in
equipment) should not exceed 5
pounds. However, we recognize that
when batteries are packed with or
contained in devices, the devices
themselves could easily account for the
majority of the weight of a mailpiece
and easily exceed 5 pounds. Therefore,
the final rule adopts a 5 pound
maximum mailpiece weight limit when
primary batteries are not packed with or
installed in the devices they operate and
an 11 pound mailpiece weight limit
when batteries are packed with or
installed in the device they operate.

7. Comment: Do not prohibit damaged
or recalled batteries from being mailed.

The Postal Service is not prohibiting
the mailing of damaged or recalled
batteries, but rather we are requiring
that these batteries be mailed only with
prior approval from the manager,
Mailing Standards. Therefore, the final
rule adopts the standard for mailing
damaged or recalled batteries as
published in the proposed rule.

Lithium batteries other than small
consumer-type batteries remain
nonmailable.

We adopt the following amendments
to Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR 111.1, 111.4.

List of Subjects in 39 CFR Part 111
Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3626, 5001.

m 2. Revise the following sections of the
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

* * * * *

600 Basic Standards for All Mailing
Services

601 Mailability

* * * * *
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601.10 Hazardous Materials

* * * * *

10.20 Miscellaneous Hazardous
Materials (Hazard Class 9)

* * * * *

[Add new 10.20.5 to read as follows:]

10.20.5 Primary Lithium (Non-
Rechargeable) Cells and Batteries

Small consumer-type primary lithium
cells or batteries (lithium metal or
lithium alloy) like those used to power
cameras and flashlights are mailable
with the following restrictions. Each cell
must contain no more than 1.0 gram (g)
of lithium content per cell. Each battery
must contain no more than 2.0 g
aggregate lithium content per battery.
Additionally, each cell or battery must
meet the requirements of each test in the
UN Manual of Tests and Criteria, Part
III, and subsection 38.3 as referenced in
DOT’s hazardous materials regulation at
49 CFR 171.7. All primary lithium cells
and batteries must be mailed within a
firmly sealed package separated and
cushioned to prevent short circuit,
movement, or damage. Except for
batteries installed in equipment, they
must be in a strong outer package. All
outer packages must have a complete
delivery and return address. Primary
lithium cells and batteries are mailable
as follows:

a. Via surface transportation when the
cells or batteries (not packed with or
installed in equipment) are ““in the
originally sealed packaging.” They are

forbidden aboard passenger aircraft. The
outside of the package must be marked
on the address side “Surface Mail Only,
Primary Lithium Batteries—Forbidden
for Transportation Aboard Passenger
Aircraft.” The mailpiece must not
exceed 5 pounds.

b. Via surface or air transportation
when the cells or batteries are properly
packed with or properly installed in the
equipment they operate and the
mailpiece has no more than the number
of batteries needed to operate the
device. Gells or batteries properly
installed in the device they operate
must be protected from damage and
short circuit, and the device must be
equipped with an effective means of
preventing accidental activation. The
outside of the package must be marked
on the address side “Package Contains
Primary Lithium Batteries.”” The
mailpiece must not exceed 11 pounds.

[Add new 10.20.6 to read as follows:]

10.20.6 Secondary Lithium-ion
(Rechargeable) Cells and Batteries

Small consumer-type lithium-ion
cells and batteries like those used to
power cell phones and laptop
computers are mailable with the
following restrictions. Each cell must
contain no more than 1.5 g of equivalent
lithium content per cell. Each battery
must contain no more than 8.0 g
aggregate quantity of equivalent lithium
content per battery. Additionally, each
cell or battery must meet the
requirements of each test in the UN

Manual of Tests and Criteria, Part I1I,
and subsection 38.3 as referenced in the
DOT’s hazardous materials regulation at
49 CFR 171.7. All secondary lithium-ion
cells and batteries must be mailed in a
firmly sealed package separated and
cushioned to prevent short circuit,
movement, or damage. Except for
batteries installed in equipment, they
must be in a strong outer package. All
outer packages must have a complete
delivery and return address. These cells
and batteries are mailable as follows:

a. Via surface or air transportation
when individual cells or batteries are
mailed or when properly packed with or
properly installed in the equipment they
operate. Cells or batteries properly
installed in the device they operate
must be protected from damage and
short circuit, and the device must be
equipped with an effective means of
preventing accidental activation. The
outside of the package must be marked
on the address side “Package Contains
Lithium-ion Batteries (no lithium
metal).”

b. The mailpiece must not contain
more than 3 batteries.

[Add new 10.20.7 to read as follows:]
10.20.7 Damaged or Recalled Batteries

Damaged or recalled batteries are
prohibited from mailing unless
approved by the manager, Mailing
Standards.

* * * * *

[Add new Exhibit 10.20.7 as follows:]

EXHIBIT 10.20.7.—LITHIUM BATTERY MAILABILITY CHART

Primary lithium batteries
(small non-rechargeable
consumer-type batteries)

Surface transportation

Air transportation

Mailpiece weight limit

International APO/FPO

Without the equipment Mailable
they operate (individual
batteries).

Packed with equipment but
not installed in equip-
ment.

Contained (properly in-
stalled) in equipment.

Mailable

Mailable

............... Prohibited .............c....ecc.... | 510
............... Mailable .........cccccevvvveeeee. | 11710
............... Mailable ........ccccoccvvveeeeeee. | 1110

Prohibited.

Mailable.

Mailable.

Note 1: Each primary cell must not contain
more than 1g lithium content.

Note 2: Each primary battery must not
contain more than 2 g lithium content.

Secondary lithium-ion bat-
teries (small rechargeable
consumer-type batteries)

Surface transportation

Air transportation

Mailpiece battery limit

International APO/FPO

Without the equipment Mailable ..............
they operate (individual
batteries).

Packed with equipment but | Mailable ..............

not installed in equip-
ment.

Mailable

Mailable

no more than 3 batteries ..

no more than 3 batteries ..

Mailable.

Mailable.
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Secondary lithium-ion bat-
teries (small rechargeable
consumer-type batteries)

Surface transportation

Air transportation

Mailpiece battery limit

International APO/FPO

Contained (properly in-
stalled) in equipment.

Mailable ...............

Mailable ........cccocveeeiiiiinnnn

no more than 3 batteries ..

Mailable.

Note 3: Each secondary cell must not
contain more than 1.5 g equivalent lithium
content.

Note 4: Each secondary battery must not
contain more than 8 g equivalent lithium
content.

Note 5: For secondary batteries (lithium-
ion) there is a limit of 3 batteries per
mailpiece.

601.11 Other Restricted and
Nonmailable Matter

* * * * *

11.17 Battery-Powered Devices

[Revise the first sentence in 11.17 to
read as follows:]

Cells or batteries properly installed in
equipment must be protected from
damage and short circuit and equipment
or devices containing cells or batteries
must include an effective means of

preventing accidental activation.* * *
* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E7—19051 Filed 10—4-07; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2005-0036; FRL—8110-5]
RIN 2070-AJ19

Mercury Switches in Motor Vehicles;
Significant New Use Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is promulgating this
significant new use rule (SNUR) under
section 5(a)(2) of the Toxic Substances
Control Act (TSCA) for elemental
mercury (CAS No. 7439-97-6) used in
certain convenience light switches, anti-
lock braking system (ABS) switches, and
active ride control system switches.
This action will amend 40 CFR part 721
and require persons who intend to
manufacture (defined by statute to
include import) or process elemental
mercury for a use designated by this
rule as a significant new use to notify

EPA at least 90 days before commencing
the manufacturing or processing of the
chemical substance for such significant
new use. The required notification will
provide EPA with the opportunity to
evaluate the intended use and, if
necessary, to prohibit or limit that
activity before it occurs. In addition, in
order to display the OMB control
number for the information collection
requirements contained in this final
rule, EPA is amending the table of
Office of Management and Budget
(OMB) approval numbers for EPA
regulations that appears in 40 CFR part
9.

DATES: This final rule is effective
November 5, 2007.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2005-0036. All documents in the
docket are listed in the docket index
available in regulations.gov. To access
the electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit”” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
Federal holidays. The telephone number
of the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be

provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 554—1404; e-mail address:
TSCA-Hotline@epa.gov.

For technical information contact:
Thomas Groeneveld, National Program
Chemicals Division (7404T), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(202) 566—1188; e-mail address:
groeneveld.thomas@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture or
process elemental mercury for use in
certain motor vehicle convenience light
switches, ABS switches, and active ride
control system switches. This action
may also affect certain entities through
pre-existing import certification and
export notification rules under TSCA.
Persons who import any chemical
substance subject to TSCA must comply
with the TSCA section 13 (15 U.S.C.
2612) import certification requirements
and corresponding regulations codified
at 19 CFR 12.118 to 12.127 and 127.28.
Such persons must certify that each
shipment of the chemical substance
complies with applicable rules and
orders under TSCA, including any
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, TSCA section 12(b) (15 U.S.C.
2611(b)) export notification
requirements are triggered by
publication of a proposed SNUR.
Therefore, any persons who export,
intend to export, or have exported
elemental mercury on or after August
10, 2006, are subject to the export
notification provisions of TSCA section
12(b) (see 40 CFR 721.20). Such persons
must comply with the export
notification requirements in 40 CFR part
707, subpart D. Potentially affected
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entities may include, but are not limited
to:

e Manufacturers and processors of
motor vehicle electrical switches
(NAICS code 335931), e.g.,
manufacturers and processors of
mercury switches in convenience lights,
ABS acceleration sensors, and active
ride control sensors.

e Manufacturers and processors of
transportation equipment (NAICS code
336), e.g., manufacturers of motor
vehicles and motor vehicle parts
containing mercury switches.

e Motor vehicle repair and
maintenance facilities (NAICS code
8111), e.g., motor vehicle mechanics
who replace or install new elemental
mercury switches as part of vehicle
repair and maintenance.

e Motor vehicle part (used)
wholesalers (NAICS code 4211), e.g.,
motor vehicle dismantlers who
dismantle motor vehicles and sell used
parts.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR 721.5 for SNUR-related
obligations. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. Background
A. What Action is the Agency Taking?

EPA proposed this SNUR for
elemental mercury used in certain
convenience light switches, ABS
switches, and active ride control system
switches on July 11, 2006 (71 FR 39035)
(FRL-7733-9). EPA’s responses to
public comments received on the
proposed rule are in Unit II1.D. Please
consult the July 11, 2006 Federal
Register document for further
background information for this final
rule.

This SNUR will require persons to
notify EPA at least 90 days before
commencing the manufacture, import,
or processing of elemental mercury for
the uses described in Unit I1I.B. and 40
CFR 721.10068(b)(2) of the regulatory
text for this final rule (including use in
certain convenience light switches, ABS

switches, and active ride control
switches in motor vehicles, including
when elemental mercury is imported or
processed as part of an article). EPA
defines “motor vehicle” for this SNUR
by referencing the definition used in the
emissions control regulations developed
under the Clean Air Act (see 40 CFR
85.1703). As described in Unit IIL.A.,
EPA believes this action is necessary
because manufacturing, processing, use,
or disposal of elemental mercury in
these switches may produce significant
changes in human and environmental
exposures to elemental mercury and
methylmercury.

B. What is the Agency’s Authority for
Taking this Action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in TSCA section
5(a)(2). Once EPA determines that a use
of a chemical substance is a significant
new use, TSCA section 5(a)(1)(B) (15
U.S.C. 2604(a)(1)(B)), requires persons
to submit a significant new use
notification (SNUN) to EPA at least 90
days before they manufacture, import,
or process the chemical substance for
that use. The mechanism for reporting
under this requirement is established
under 40 CFR 721.25.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
final rule. However, 40 CFR 721.45(f)
does not apply to this SNUR. As a
result, persons subject to the provisions
of this rule are not exempt from
significant new use reporting if they
import or process elemental mercury as
part of an article (see 40 CFR 721.5).
Conversely, the exemption from
notification requirements for exported
articles (see 40 CFR 707.60(b)), remains
in force. Thus, persons who export
elemental mercury as part of an article
are not required to provide export
notice.

Provisions relating to user fees appear
at 40 CFR part 700. Persons subject to
this SNUR must comply with the same
notice requirements and EPA regulatory
procedures as submitters of
Premanufacture Notices (PMNs) under
TSCA section 5(a)(1)(A). In particular,
these requirements include the
information submission requirements of

TSCA sections 5(b) and 5(d)(1), the
exemptions authorized by TSCA
sections 5(h)(1), (h)(2), (h)(3), and (h)(5),
and the regulations at 40 CFR part 720.
Once EPA receives a SNUN, EPA may
take regulatory action under TSCA
sections 5(e), 5(f), 6, or 7 to control the
activities for which the SNUN was
submitted. If EPA does not take action,
EPA is required under TSCA section
5(g) to explain in the Federal Register
its reasons for not taking action.

Persons who export or intend to
export a chemical substance identified
in a proposed or final SNUR are subject
to the export notification provisions of
TSCA section 12(b). The regulations
under TSCA section 12(b) appear at 40
CFR part 707, subpart D. The EPA
policy in support of import certification
appears at 40 CFR part 707, subpart B.
Persons who import a chemical
substance identified in a final SNUR are
subject to the import certification
requirements under TSCA section 13,
which appear at 19 CFR 12.118 to
12.127 and 127.28. Such persons must
certify that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA, including
any SNUR requirements.

III. Objectives and Rationale of the
Final Rule

A. Overview

This rule applies to elemental
mercury (CAS No. 7439-97-6), which is
a naturally occurring element. Because
of its unique properties (e.g., exists as a
liquid at room temperature and forms
amalgams with many metals), elemental
mercury has been used in many
industrial processes and consumer
products. Mercury switches exploit the
ability of small quantities of elemental
mercury to conduct electricity and
remain one of the largest categories of
elemental mercury product uses. In
addition to its useful characteristics,
mercury also may cause adverse health
effects in humans and wildlife. These
effects can vary depending on the form
of mercury to which a person is
exposed, as well as the magnitude,
length, and frequency of exposure.

The most prevalent human and
wildlife exposure to mercury results
from ingesting fish contaminated with
methylmercury. Methylmercury is an
organic compound that is formed via the
conversion of elemental or inorganic
mercury by certain microorganisms and
other natural processes. For example,
elemental mercury may evaporate and
be emitted into the atmosphere.
Atmospheric mercury can be deposited
directly into water bodies or
watersheds, where it can be washed into
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surface waters via overland run—off.
Once deposited in sediments, certain
microorganisms and other natural
processes can convert elemental
mercury into methylmercury.
Methylmercury bioaccumulates, which
means that it is taken up and
concentrated in the tissues of aquatic,
mammalian, avian, and other wildlife.
Methylmercury is a highly toxic
substance; a number of adverse health
effects associated with exposure to it
have been identified in humans and in
animal studies. Most extensive are the
data on neurotoxicity, particularly in
developing organisms. Fetuses, infants,
and young children generally are more
sensitive to methylmercury’s
neurological effects than adults.

By 2005, all fifty states had created
fish—advisory programs. Through the
end of 2004, forty-eight states, one
territory, and two Indian tribes issued
fish consumption advisories
recommending that some people limit
their consumption of fish from certain
water bodies known to be contaminated
by methylmercury. Also in 2004, EPA
and the Food and Drug Administration
(FDA) jointly issued a national advisory
providing advice to women of
childbearing age and young children on
mercury in fish and shellfish. The
advisory stated that some fish and
shellfish contain higher levels of
mercury that may harm a fetus or the
developing nervous system of a young
child. As of today, the information in
the 2004 EPA/FDA advisory remains
current.

Mercury switches were used for many
years in motor vehicles in hood and
trunk convenience lights, ABS, and
active ride control systems. More than
200 million mercury switches were
installed in motor vehicles from 1974 to
2000. In the United States, motor
vehicles that reach the end of their
useful life are often dismantled so that
the useful parts can be reused and steel
and other materials can be recycled. The
steel industry recycles approximately 12
to 14 million end-of-life vehicles each
year. During the recycling process,
vehicles are dismantled, crushed, and
shredded. Vehicle scrap is then
separated into the ferrous, nonferrous,
and motor vehicle shredder residue
fractions. All of these fractions can be
contaminated with elemental mercury,
which can be released when switches
are ruptured during processing. Steel
fractions are sent to electric arc furnaces
(EAFs) and other scrap consumers to be
melted and refined for use in other steel
products. The EAF process uses intense
heat, which can vaporize and emit
elemental mercury into the atmosphere.
Motor vehicles are believed to be the

largest single source of elemental
mercury in EAF emissions. The EPA air
toxics program has identified EAFs as a
priority sector.

In response to increased concerns
about exposure to anthropogenic
sources of elemental mercury and the
availability of suitable mercury-free
products, Federal and State
governments have made efforts to limit
the use of elemental mercury in certain
products. American automakers
voluntarily eliminated the use of
mercury switches in motor vehicles as
of January 1, 2003. Foreign motor
vehicle manufacturers eliminated the
use of mercury switches in the 1990s.
Over the next 20 years, it is anticipated
that most of the motor vehicles
containing mercury switches will reach
the end of their useful lives, will be
recycled, and ultimately will pass
through EAFs and other scrap consumer
facilities. Many States and non-
governmental organizations have taken
actions to remove or to encourage the
removal of mercury switches from
motor vehicles before they are recycled.
For these reasons, the potential for
elemental mercury emissions to be
released during scrap consumption is
expected to decrease as fewer motor
vehicles containing mercury switches
remain to be dismantled or recycled.

While newly manufactured motor
vehicles no longer contain mercury
switches, certain switches are still
available as aftermarket replacement
parts. Mercury switches generally last
the lifetime of the motor vehicle;
however, switch replacement is
required if a collision or another action
damages the component containing the
switch or the switch itself. Mercury
switches are no longer used for
replacement in hood and trunk
convenience lights because mercury-free
substitutes are readily available.
However, no mercury-free alternative
exists for mid-life replacement of ABS
and active ride control system switches
and a limited number of such switches
remain available as replacement parts
for pre-2003 motor vehicles. EPA
believes that the demand for mercury
switches as aftermarket replacement
parts is currently low and likely will
become negligible when most pre-2003
motor vehicles containing mercury
switches in ABS and active ride control
systems reach the end of their useful
lives. EPA is excluding from this final
SNUR mercury switches manufactured
as aftermarket replacement parts for
ABS and active ride control systems in
vehicles manufactured before January 1,
2003.

For a more detailed summary of
background information (e.g., chemistry,

environmental fate, exposure pathways,
health and environmental effects, and
use information), as well as references
pertaining to elemental mercury that
EPA considered before promulgating
this final rule, please refer to the
proposed rule as issued in Federal
Register of July 11, 2006 (71 FR 39035)
or the docket for this action under
docket ID number EPA-HQ-OPPT—
2005-0036. All documents in the docket
are listed in the docket’s index available
at http://www.regulations.gov.

B. EPA Findings and Rationale

EPA is encouraged by the voluntary
discontinuation of mercury-switch
technologies in new vehicles as of
January 1, 2003, and the anticipated
reductions in mercury-switch
production for mid-life replacement
parts as pre-2003 vehicles containing
mercury switches are no longer
available and reach the end of their
utility. However, EPA is concerned that
the manufacturing or processing of
elemental mercury for use in switches
in new motor vehicles could be
reinitiated in the future. Accordingly,
EPA wants the opportunity to evaluate
and control, where appropriate,
activities associated with those uses,
which contribute to atmospheric and
environmental releases of elemental
mercury. The required notification
provided by a SNUN will provide EPA
with the opportunity to evaluate
activities associated with a significant
new use and an opportunity to protect
against unreasonable risks, if any, from
exposure to mercury.

In determining what constituted
significant new uses for elemental
mercury motor vehicle switches, EPA
considered relevant information on the
toxicity of mercury and likely exposures
associated with the uses, as discussed in
Unit III.A., and the four factors listed in
TSCA section 5(a)(2), as discussed in
Unit IV.

After considering all relevant factors,
EPA is designating as significant new
uses the manufacture or processing of
elemental mercury for:

¢ Use in convenience light switches
in new motor vehicles.

¢ Use in convenience light switches
as new aftermarket replacement parts
for motor vehicles.

e Use in switches in ABS in new
motor vehicles.

e Use in switches in ABS as new
aftermarket replacement parts for motor
vehicles that were manufactured after
January 1, 2003.

e Use in switches in active ride
control systems in new motor vehicles.

¢ Use in switches in active ride
control systems as new aftermarket
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replacement parts for motor vehicles
that were manufactured after January 1,
2003.

EPA believes it is unlikely that
companies would resume the use of
mercury switches because mercury
switches are no longer being used in
new motor vehicles; effective mercury-
free alternatives are increasingly
available; use of elemental mercury in
products is declining; and a growing
number of states have banned the use of
mercury switches in motor vehicles. In
the event that mercury switch use as
replacement parts in ABS and active
ride control systems of pre-2003 motor
vehicles does not decrease as described
in this final rule, EPA may pursue
additional regulatory action as
appropriate under TSCA sections 4, 6,
and 8. For a summary of alternative
regulatory actions for elemental mercury
that EPA considered before
promulgating this final rule, please refer
to the proposed rule as issued in
Federal Register of July 11, 2006 (71 FR
39035).

C. Summary and Effects of the Final
Rule

This final rule requires persons who
intend to manufacture, import, or
process elemental mercury for the
significant new uses identified in this
action to submit a SNUN at least 90
days before commencing such activity.
The required notice will provide EPA
with the opportunity to evaluate the
intended use and, if necessary, to
prohibit or limit that use before it
occurs. This final rule will ensure that:

e EPA will receive a SNUN indicating
a person’s intent to manufacture,
import, or process elemental mercury
for a designated significant new use
before that activity begins.

e EPA will have an opportunity to
review and evaluate data and
information submitted in a SNUN before
the submitter begins manufacturing,
importing, or processing elemental
mercury for a designated significant
new use.

e EPA will have an opportunity to
regulate prospective manufacturers,
importers, or processors of elemental
mercury before the notified significant
new use occurs, provided such
regulation is warranted pursuant to
TSCA sections 5(e) or 5(f).

For this SNUR, EPA is not including
the general ““article” exemption at 40
CFR 721.45(f). Thus, persons importing
or processing elemental mercury,
including when part of an article, for a
significant new use would be subject to
the notification requirements of 40 CFR
721.25. EPA is not including this
exemption because mercury switches

are articles, and a primary concern
associated with this SNUR is potential
exposures associated with the lifecycle
of elemental mercury in certain motor
vehicle switches. Further, it is possible
to reclaim elemental mercury from
certain articles, which could be used to
produce motor vehicle switches.
Conversely, the exemption from
notification requirements for exported
articles (see 40 CFR 707.60(b), remains
in force. Thus, persons who export
elemental mercury as part of an article
are not required to provide export
notice.

D. Response to Public Comments

EPA received ten comments on the
proposed rule that was issued in the
Federal Register of July 11, 2006 (71 FR
39035). Copies of all comments received
are available in the public docket for
this action. Two comments that
expressed general support for the
proposed rule and another comment,
which consisted of a static web-based
image of an article about the health
effects of elemental mercury and
methylmercury, were not addressed.
Comments that were similar in nature
were consolidated into the following
summaries. A discussion of the
comments germane to the rulemaking
and EPA responses follows:

1. Comment—Proposed action
insufficient. One commenter felt that the
use of elemental mercury (and all other
toxic substances) in motor vehicle
manufacturing should be banned. In the
alternative, the commenter suggested
that automakers should be required to
implement mercury recovery policies to
recover all mercury used in the motor
vehicle manufacturing process.

Response. The actions requested by
the commenter are outside the scope of
this rulemaking. As mentioned in the
proposed rule, EPA considered and
rejected regulating elemental mercury
under TSCA section 6(a). EPA
concluded risk management action
under TSCA section 6 is not necessary
at this time because mercury switches
are no longer being used in convenience
lights, ABS, and active ride control
systems installed in new motor vehicles;
are no longer used in convenience light
replacement parts; and are of very
limited availability in ABS and active
ride control replacement parts for some
pre-2003 motor vehicles. This rule will
allow EPA to address the potential risks
associated with the described significant
new uses of elemental mercury. Further,
if the elimination of the use of mercury
switches in ABS and active ride control
replacement parts does not occur as
anticipated, EPA may reconsider this

decision and pursue additional
regulatory action.

2. Comment—Applicability of action
and reporting requirements for motor
vehicles involved in collisions and
junkyards. One commenter inquired as
to the specific make and model of motor
vehicles affected by the proposed rule,
the amount of elemental mercury
present in a typical convenience light
switches, ABS switches, or active ride
control system switches, and the
reporting requirements for motor
vehicles involved in a collision whereby
a switch is ruptured and releases
elemental mercury. Further, the
commenter inquired as to the
applicability of the proposed rule to
junkyards.

Response. EPA is not able to provide
data on the specific make and model of
motor vehicles that will be affected by
this final rule. However, tables that
describe “Automobiles with ABS or
Ride Control Systems that Contain
Mercury Switches,” “Number of
Mercury Capsules Installed between
1970 and 2003, by switch application,”
and ““Vehicles with Mercury Switches
Installed, 1985-2003 by switch
application,” can be accessed in the
public docket for the final rule in the
report titled, “Market Study: Mercury
Use in Auto Switches.”

U.S. automakers phased-out the use of
mercury switches in new vehicles on
January 1, 2003. Each switch contains
between 0.7 to 1.5 grams of elemental
mercury. This action does not require
the reporting of elemental mercury
spills from a vehicle collision. The rule
requires persons to notify EPA at least
90 days before commencing the
manufacturing or processing of
elemental mercury for use in certain
new motor vehicle switches, as
described in Unit III.B. and 40 CFR
721.10068(b)(2) of the regulatory text for
this rule. A junkyard might be affected
if it were manufacturing or processing
elemental mercury for convenience light
switches, ABS switches, or active ride
control system switches, or
manufacturing or processing elemental
mercury and distributing it in commerce
to persons who could use it in such
switches.

3. Comment—Clarification of export
notification requirements and
implementation of de minimis standard.
Two commenters requested that the
applicability of export requirements
under TSCA section 12(b) be further
clarified. The commenters voiced
concerns that language in the preamble
of the proposed rule requires export
notification for elemental mercury
exported in any form. The commenters
were concerned that trace amounts of
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elemental mercury (i.e., impurities),
present in or on significant numbers of
products in international commerce
might trigger unduly burdensome export
notification requirements. Instead, one
of the commenters stated that export
notification requirements should apply
“only for elemental mercury when
exported in the form subject to the
SNUR, i.e., when used in convenience
light switches, ABS switches, and active
ride control switches in certain motor
vehicles.” The commenters cited as
precedent an EPA amendment of a rule
issued under TSCA section 6 (59 FR
42769; August 19, 1994) (FRL—4867-3)
(codified at 40 CFR 749.68), concerning
hexavalent chromium used in comfort
cooling towers. Both commenters also
recommended that a de minimis
standard should be adopted under
TSCA section 12(b), whereby exports of
chemical substances and mixtures in
amounts less than the prescribed
threshold would not be subject to
notification requirements.

Response. EPA will not, at this time,
revisit its interpretation of TSCA section
12(b) and the implementing regulations
at 40 CFR part 707, subpart D. Thus, one
result of this SNUR is to trigger export
notification requirements under TSCA
section 12(b) for the export of elemental
mercury regardless of its intended use.
However, due to recent amendments to
EPA’s TSCA section 12(b) implementing
regulations (see 71 FR 66234; November
14, 2006) (FRL-8101-3) (see 71 FR
68750; November 28, 2006) (FRL—8104—
9), exporters will not be required to
report exports with de minimis levels of
elemental mercury and will only be
required to provide TSCA section 12(b)
notification once for export to any given
country.

The proposed rule indicated that the
export notification requirements under
TSCA section 12(b) would be applicable
to the export of elemental mercury
regardless of its intended use. Section
12(b)(2) of TSCA provides that, “If any
person exports or intends to export to a
foreign country a chemical substance or
mixture for which . . . a rule has been
proposed or promulgated under section
2604 [(TSCA section 5)] . . ., such
person shall notify the Administrator of
such exportation or intent to export and
the Administrator shall furnish to the
government of such country notice of
such rule (15 U.S.C. 2611(b)(2)).” The
TSCA section 12(b) export notification
requirement for a chemical subject to a
proposed or final SNUR is not
contingent on whether the intended use
of the chemical has been regulated
under a SNUR, and EPA does not
interpret TSCA section 12(b) to include
an exemption for uses that are not

regulated. In promulgating the TSCA
section 12(b) implementing regulations,
EPA explained its position, “that the
export notification requirement for a
chemical is not contingent on whether
the intended use of the chemical has
been regulated. Notice must be given to
EPA even though the chemical is being
exported for a use, or in a manner, that
is not regulated domestically under the
relevant section 5, 6, or 7 action, rule or
order (45 FR 82844, 82846; December
16, 1980).”

The commenters requested an
exemption from the export notification
requirements for the export of elemental
mercury that would not be used for the
significant new use. In support of the
requested exemption, the commenters
stated that EPA’s amendment of a rule
issued under TSCA section 6, which
concerned hexavalent chromium in
comfort cooling towers (59 FR 42769;
August 19, 1994) (codified at 40 CFR
749.68), provided a precedent for this
type of exemption. In the August 1994
hexavalent chromium action noted by
the commenters, EPA amended 40 CFR
749.68 to clarify that only hexavalent
chromium chemicals that could be used
for water treatment were the subjects of
the underlying TSCA section 6
regulation, not other hexavalent
chromium chemicals. That amendment
had the parallel effect of limiting the
scope of TSCA section 12(b) export
notifications that were required for
those hexavalent chromium chemicals
that could be used to treat water. The
chemical subject to this SNUR is
elemental mercury, thus TSCA section
12(b) requirements are applicable to the
export of elemental mercury. It should
be noted, however, that in accordance
with TSCA section 12(b) regulations at
40 CFR 707.60(b), export notification for
elemental mercury exported as part of
an article is not required. EPA will not
narrow the language of the final rule to
confine export notification
requirements, as requested by the
commenter, “only for elemental
mercury when exported in the form
subject to the SNUR, i.e., when used in
convenience light switches, ABS
switches, and active ride control
switches in certain motor vehicles.”

4. Comment—Weighted average of
mercury switch content. One commenter
recommended that market data cited in
the preamble of the proposed rule,
which pertained to the average content
of elemental mercury in switches used
in convenience light, ABS, or active ride
control systems, should be
supplemented to reflect the weighted
average of all switches used industry-
wide for such purposes in motor

vehicles, which typically occur in one
of three styles and weights.

Response. The discrepancy between
the averages of 0.8 grams per switch in
Unit IV.E. of the proposed rule and the
weighted average of 1.2 grams per
switch, as submitted, is noted. The
submitted data suggests that the amount
of elemental mercury collectively
contained in convenience light, ABS, or
active ride control system switches, as
well as the amounts potentially released
into the environment, might be greater
than estimated. However, for the
purposes of this action, the data does
not affect EPA’s significant new use
determinations as described herein.

5. Comment—Lift article exemption in
whole, maintain broad definition of
“motor vehicle,” and incorporate
condition for approval of new use. One
commenter advocated lifting the
“article” exemption at 40 CFR 721.45(f)
in whole, as a partial suspension (e.g.,
solely for articles containing motor
vehicle switches) might be confusing or
undermine the intent of the proposed
rule. The commenter also concurred
with the existing, broader definition of
“motor vehicle,” and suggested the
action apply to vehicles other than
noncommercial motor vehicles that
incorporate mercury switches for
convenience light, ABS, or active ride
control systems. Finally, the commenter
suggested that EPA emphasize
“mitigation requirements as a condition
of approval for new use.” The
commenter recommended that “new
language [could] be included in the rule
that would give States and EPA the
ability to weigh the potential of cross-
media impacts when considering
significant new uses so that mitigation
in other critical environmental areas can
be included as a part of the decision
making on significant new uses.” The
commenter also urged EPA to consider
“overall community reduction efforts as
well as efforts by companies to manage
overall environmental footprint” in its
decision-making processes.

Response. EPA agrees that the
exemption for articles at 40 CFR
721.45(f) should not apply to this
action, and will finalize the rule as
proposed, without the “‘article”
exemption. EPA also agrees that the
proposed definition of motor vehicles
should be finalized as proposed. In
regard to placing emphasis on
“mitigation requirements as a condition
of approval for new use,” EPA notes
that the SNUN review process is not an
approval process. Instead, EPA reviews
notifications and can take action, as
appropriate, under TSCA sections 5(e),
5(f), 6, or 7, to regulate the significant
new use. If EPA takes no action during
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the SNUN review period, then the
SNUN submitter can commence the new
use and EPA must issue a Federal
Register document in accordance with
TSCA section 5(g). As to considering
cross-media impacts, specific mitigation
requirements, and overall community
reduction efforts in the “decision
making on significant new uses,” EPA
generally does consider cross-media
impacts in the SNUN evaluation process
and could request further information
from a SNUN submitter as needed to
facilitate assessment and, where
appropriate, regulate significant new
uses. Further, EPA routinely considers
environmental and human exposures,
hazards, risks, and data needs, and,
where appropriate, follows up as
required with SNUN submitters, to
regulate or limit activities pending the
development of information necessary
to evaluate a significant new use
through the issuance of TSCA section
5(e) orders.

6. Comment—Potential expansion of
elemental mercury emission reduction
under other statutes. One commenter
suggested the development of an
aggressive National Emission Standards
for Hazardous Air Pollutants
(NESHAPs) that focused on electric arc
furnace facilities.

Response. The actions requested by
the commenter are outside the scope of
this rulemaking.

IV. Significant New Use Determination

Section 5(a)(2) of TSCA provides that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

¢ The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance
(15 U.S.C. 2604(2)(A)—(D)).

TSCA provides for the consideration
of all relevant factors in making a
significant new use determination, and
here EPA considered other factors in
addition to those enumerated in TSCA
section 5(a)(2). To determine what
would constitute a significant new use
of elemental mercury, EPA considered
relevant information about the toxicity
of mercury, the likely exposures and

releases associated with the lifecycle of
elemental mercury manufactured for use
in motor vehicle switches, and the four
factors listed in TSCA section 5(a)(2).
The lifecycle steps include the
following:

e Mercury switch manufacturing.

¢ Motor vehicle manufacturing.

e Motor vehicle collision, repair, and
maintenance.

¢ End-of-life vehicle recycling.

After consideration of the relevant
information about elemental mercury
and the lifecycle steps of automobile
manufacture, the statutory factors, and
other considerations articulated in the
proposed rule (71 FR 39041-39042; July
11, 2006), EPA finds that the use of
elemental mercury in convenience light,
ABS, and active ride control system
switches for use in new motor vehicles
to be a significant new use. EPA also
finds the use of elemental mercury in
certain switches as aftermarket
replacement parts to be a significant
new use: All aftermarket convenience
light switches and those aftermarket
ABS and active ride control system
switches for motor vehicles
manufactured after January 1, 2003.

These findings are based on the
reasonably anticipated manner and
methods of manufacturing, processing,
distribution in commerce, and disposal
of elemental mercury in such switches,
reintroduction of elemental mercury in
convenience light, ABS, and active ride
control system switches for use in new
motor vehicles would: (1) Increase the
volume of manufacturing, processing,
and recycling of such switches; (2)
increase the magnitude and duration of
exposure of human beings and the
environment to elemental mercury; and
(3) result in the exposure of a category
of workers to a different type or form of
elemental mercury. Based on these
considerations, EPA determined that
any manufacturing or processing of
elemental mercury for the uses
designated in this rule is a significant
new use.

V. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

As discussed in the Federal Register
of April 24, 1990 (55 FR 17376), EPA
has decided that the intent of TSCA
section 5(a)(1)(B) is best served by
designating a use as a significant new
use as of the date of publication of the
proposed rule rather than as of the
effective date of the final rule. If uses
begun after publication of the proposed
rule were considered ongoing rather
than new, it would be difficult for EPA
to establish SNUR notice requirements,
because a person could defeat the SNUR

by initiating the proposed significant
new use before the rule became final,
and then argue that the use was ongoing
as of the effective date of the final rule.
Thus, persons who began or begin
commercial manufacture, import, or
processing of elemental mercury for a
significant new use designated in this
rule will have to cease any such activity
before the effective date of this rule. To
resume their activities, these persons
would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires. EPA
has promulgated provisions to allow
persons to comply with this SNUR
before the effective date. If a person
were to meet the conditions of advance
compliance under 40 CFR 721.45(h), the
person would be considered to have met
the requirements of the final SNUR for
those activities.

VI. SNUN Submissions

SNUNSs should be mailed to the
Environmental Protection Agency,
OPPT Document Control Office
(7407M), 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001.
Information must be submitted in the
form and manner set forth in EPA Form
No. 7710-25. This form is available
electronically on the EPA website at
http://www.epa.gov/oppt/newchems/
pubs/pmnforms.htm, and in hard copy
from the Environmental Assistance
Division (7408M), OPPT, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460-0001
(see 40 CFR 721.25(a) and
720.40(a)(2)1)).

VII. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require developing any
particular test data or information before
submission of a SNUN. Persons are
required only to submit test data and
information in their possession or
control and to describe any other data
known to or reasonably ascertainable by
them (15 U.S.C. 2604(d); 40 CFR
721.25).

In view of the potential risks posed by
manufacture, processing, distribution,
and disposal of elemental mercury for
use in motor vehicle switches, EPA
recommends that potential SNUN
submitters include data that would
permit a reasoned evaluation of risks
posed by elemental mercury. EPA
encourages persons to consult with EPA
staff before submitting a SNUN. As part
of this optional pre-notice consultation,
EPA will discuss specific data it
believes may be useful in evaluating a
significant new use. SNUNs submitted
for a significant new use of elemental
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mercury without any test data may
increase the likelihood that EPA will
take action under TSCA section 5(e) to
prohibit or limit activities associated
with the significant new use intended.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUN:Ss that provide detailed
information on:

e Human exposure and
environmental releases that may result
from the significant new uses of
elemental mercury.

¢ Potential benefits of the significant
new use of the elemental mercury.

¢ Information on risks posed by the
use of elemental mercury in motor
vehicle switches relative to risks posed
by mercury-free substitutes.

¢ Information on how the concerns
about elemental mercury emissions
during disposal of end-of-life vehicles
could be mitigated (e.g., rebates for
switches removed before shredding).

Submitters should consider including
with a SNUN any other available studies
on elemental mercury or studies on
analogous substances which may
demonstrate that the significant new
uses being reported are unlikely to
present an unreasonable risk.

VIII. Economic Analysis
A. SNUNs

EPA evaluated the potential costs of
establishing SNUR reporting
requirements for potential
manufacturers and processors of
elemental mercury. While there is no
precise way to calculate the total annual
cost of compliance with this final rule,
given the uncertainties related to
predicting the number of SNUNs that
would be submitted as a result of this
SNUR, EPA estimates that the cost for
preparing and submitting a SNUN is
$7,302, including a $2,500 user fee
required by 40 CFR 700.45(b)(2)(iii).
Small businesses with annual sales of
less than $40 million when combined
with those of the parent company, if
any, are subject to a reduced user fee of
$100 (40 CFR 700.45(b)(1)). Based on
past experience with SNURs and the
low number of SNUNs which are
submitted on an annual basis, EPA
believes that there will be few, if any,
SNUNSs submitted as a result of this
SNUR. EPA does not expect
manufacturers of motor vehicles or
mercury-containing replacement
switches to choose to manufacture or
process items that would require the
submission of a SNUN. EPA believes
that certain state laws that ban the use
of mercury-containing switches in new
motor vehicles, as well as marginal cost
differences between mercury-containing

and mercury-free switches, will make
SNUN submission cost prohibitive. The
costs of submitting SNUNs will not be
incurred by any company unless that
company decides to pursue a significant
new use as defined in this SNUR.
Further, while the expense of a notice
and the uncertainty of possible EPA
regulation may discourage certain
innovations, that impact would be
limited because such factors are
unlikely to discourage an innovation
that has high potential value. The
complete economic analysis performed
by EPA is available in the public docket,
as referenced in the proposed rule.

B. Export Notification

As noted in Unit I. and Unit II.C.,
persons who intend to export a
chemical substance identified in a
proposed or final SNUR are subject to
the export notification provisions of
TSCA section 12(b) (15 U.S.C. 2611(b)).
EPA estimated that the one-time cost of
preparing and submitting an export
notification was $93.02. The total costs
of export notification will vary,
depending on the number of required
notifications (e.g., number of countries
to which the chemical is exported). EPA
is not able to estimate the total number
of TSCA section 12(b) notifications that
will be received as a result of this
SNUR, nor the total number of
companies that will file such notices.
However, EPA expects that the total cost
of complying with the export
notification provisions of TSCA section
12(b) will be limited, based on past
experience.

IX. Statutory and Executive Order
Reviews

A. Regulatory Planning and Review

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
the Office of Management and Budget
has determined that this final SNUR is
not a “significant regulatory action”
subject to review by OMB, because it
does not meet the criteria in section 3(f)
of the Executive Order.

B. Paperwork Reduction Act

The Office of Management and Budget
has approved the information collection
requirements contained in this rule
under the provisions of the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., and has assigned OMB control
number 2070-0038 (EPA ICR No. 1188).
This action would not impose any
burden requiring additional OMB
approval. If an entity were to submit a
SNUN to EPA, the annual burden is
estimated to require an average of 105

hours per submission. This burden
estimate includes the time needed to
review instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN. In addition
to the time and effort to prepare and
submit a SNUN, manufacturers must
maintain records associated with the
SNUN submission for five years. The
recordkeeping associated with preparing
and filing a SNUN is assumed to require
five percent of the time spent on
reporting, or 5 hours. This brings the
total estimated time burden associated
with a SNUN to 110 hours.

According to PRA, burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal Agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number and included on the
related collection instrument or form, if
applicable. The OMB control numbers
for EPA’s regulations in 40 CFR are
listed in 40 CFR part 9. In addition, EPA
is amending the table in 40 CFR part 9
of currently approved OMB control
numbers for various regulations to list
the regulatory citation for the
information requirements contained in
this final rule. Due to the technical
nature of the table, EPA finds that
further notice and comment about
amending the table is unnecessary. As a
result, EPA finds that there is good
cause under section 553(b)(3)(B) of the
Administrative Procedures Act (APA), 5
U.S.C. 553(b)(3)(B), to amend the table
in 40 CFR 9.1 without further notice and
comment.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., EPA hereby certifies
that promulgation of this SNUR will not
have a significant adverse economic
impact on a substantial number of small
entities. The rationale supporting this
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conclusion is as follows. A SNUR
applies to any person (including small
or large entities) who intends to engage
in any activity described in the rule as
a “significant new use.” By definition of
the word “new,” and based on all
information currently available to EPA,
it appears that no small or large entities
presently engage in such activity. Since
a SNUR only requires that any person
who intends to engage in such activity
in the future must first notify EPA by
submitting a SNUN, no economic
impact would even occur until someone
decides to engage in those activities.
Although some small entities may
decide to conduct such activities in the
future, EPA cannot presently determine
how many instances, if any, there may
be. However, EPA records indicate that
an average of only 10 notices per year
are received in response to the
promulgation of more than 1,000
SNURs. Of those SNUNs submitted,
none appear to be from small entities in
response to any SNUR. In addition, the
estimated reporting cost for the
submission of a SNUN (see Unit
VIIL.A.), is minimal, regardless of the
size of the applicant organization.
Therefore, EPA believes that the
potential economic impact of complying
with this SNUR is not expected to be
significant or adversely impact a
substantial number of small entities. In
a SNUR that published on June 2, 1997
(62 FR 29684) (FRL-5597-1), EPA
presented its general determination that
proposed and final SNURs are not
expected to have a significant economic
impact on a substantial number of small
entities, which was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

D. Unfunded Mandates Reform Act

Based on EPA experience with
proposing and finalizing SNURs, State,
Local, and Tribal governments have not
been impacted by these rulemakings.
EPA does not have any reason to believe
that any State, Local, or Tribal
government will be impacted by this
rulemaking. As such, EPA determined
that this regulatory action will not
impose any enforceable duty, contain
any unfunded mandate, or otherwise
have any affect on small governments
subject to the requirements of sections
202, 203, 204, or 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

E. Federalism

This action will not have a substantial
direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Consultation and Coordination with
Indian Tribal Governments

This final rule will not have Tribal
implications because it will not have
substantial direct effects on Indian
Tribes, uniquely affect the communities
of Indian Tribal governments, and does
not involve or impose any requirements
that affect Indian Tribes. Accordingly,
the requirements of Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000), do not apply to this final rule.

G. Protection of Children from
Environmental Health Risks and Safety
Risks

This final rule is not subject to
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not subject to
Executive Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use.

I. National Technology Transfer and
Advancement Act

This action does not involve any
technical standards; therefore, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113 (15
U.S.C. 272 note), does not apply to this
action.

J. Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and

Low-Income Populations (59 FR 7629,
February 16, 1994).

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: September 27, 2007.
Charles M. Auer,

Director, Office of Pollution Prevention and
Toxics.

m Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g—3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j-9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m 2.In § 9.1 the table is amended by
adding a new entry in numerical order
under the heading “Significant New
Uses of Chemical Substances” to read as
follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

40 CFR citation OMB control No.

* * * * *
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40 CFR citation OMB control No.

Significant New Uses of Chemical

provisions of § 721.45(f) do not apply to
this section. A person who imports or
processes elemental mercury as part of
an article is not exempt from submitting
a significant new use notice.

(2) [Reserved]

[FR Doc. E7—19705 Filed 10-4-07; 8:45 am]
BILLING CODE 6560-50-S

Substances
721.10068 .......cceeeuveenen. 2070-0038
* * * * *

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).
m 4. By adding new § 721.10068 to
subpart E to read as follows:

§721.10068 Elemental mercury.

(a) Definitions. The definitions in
§721.3 apply to this section. In
addition, the following definition
applies: Motor vehicle has the meaning
found at 40 CFR 85.1703.

(b) Chemical substances and
significant new uses subject to reporting.
(1) The chemical substance elemental
mercury (CAS. No. 7439-97-6) is
subject to reporting under this section
for the significant new uses described in
paragraph (b)(2) of this section.

(2) The significant new uses are:

(i) Manufacture or processing of
elemental mercury for use in
convenience light switches in new
motor vehicles.

(ii) Manufacture or processing of
elemental mercury for use in
convenience light switches as new
aftermarket replacement parts for motor
vehicles.

(iii) Manufacture or processing of
elemental mercury for use in switches
in anti-lock brake systems (ABS) in new
motor vehicles.

(iv) Manufacture or processing of
elemental mercury for use in switches
in ABS as new aftermarket replacement
parts for motor vehicles that were
manufactured after January 1, 2003.

(v) Manufacture or processing of
elemental mercury for use in switches
in active ride control systems in new
motor vehicles.

(vi) Manufacture or processing of
elemental mercury for use in switches
in active ride control systems as new
aftermarket replacement parts for motor
vehicles that were manufactured after
January 1, 2003.

(c) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Suspension or revocation of
certain notification exemptions. The

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-0511; FRL-8476-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Carbon Monoxide
Maintenance Plan Update; Limited
Maintenance Plan in Philadelphia
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Pennsylvania State Implementation Plan
(SIP) that was submitted on March 19,
2007 by the Pennsylvania Department of
the Environment. This revision is a
conversion of the currently approved
full maintenance plan for carbon
monoxide for the years 2007-2017, to a
maintenance plan that will utilize a
limited maintenance plan option for the
same period. This will allow Federal
actions requiring conformity
determinations to be considered as
automatically satisfying the budget test
for carbon monoxide. EPA is approving
these revisions to the Philadelphia
County carbon monoxide maintenance
plan in accordance with the
requirements of the Clean Air Act (the
Act). This action is being taken under
section 110 of the Act.

DATES: This rule is effective on
December 4, 2007 without further
notice, unless EPA receives adverse
written comment by November 5, 2007.
If EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-OAR-2007-0511 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: powers.marilyn@epa.gov.

C. Mail: EPA-R03-OAR-2007-0511,
Marilyn Powers, Acting Chief, Air

Quality Planning Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2007—
0511. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania



56912

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007 /Rules and Regulations

19103. Copies of the State submittal are
available at the Pennsylvania
Department of Environmental Resources
Bureau of Air Quality Control, P.O. Box
8468, 400 Market Street, Harrisburg,
Pennsylvania 17105; and the
Department of Public Health, Air
Management Services, 321 University
Avenue, Philadelphia, Pennsylvania
19104.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—
2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, whenever

“we,” ““us,” or “our” is used, we mean

EPA. This supplementary information is

arranged as follows:

I. What Is the Background of This SIP
Revision?

II. What Is a Limited Maintenance Plan?

III. What Does This Mean for Transportation
Conformity?

IV. What Final Action Is EPA Taking Today?

V. Statutory and Executive Order Reviews

I. What Is the Background of This SIP
Revision?

On March 19, 2007, the Pennsylvania
Department of Environmental Protection
submitted a SIP revision to EPA,
requesting that EPA convert the
previously approved second follow-on
ten year carbon monoxide maintenance
plan, covering the years 2007-2017, to
a limited maintenance plan designation.

In 1991, EPA designated part of
Philadelphia County as a carbon
monoxide nonattainment area (see 56
FR 56694, 11/6/91). The Commonwealth
of Pennsylvania subsequently
developed a state implementation plan
to control carbon monoxide emissions,
utilizing federal and state control
measures, ultimately resulting in
attainment of the carbon monoxide
National Ambient Air Quality Standard
(NAAQS). The area was redesignated to
attainment, effective March 15, 1996 (61
FR 2926, 1/30/96) and the ten year
maintenance plan covering the period
1997-2007 was also approved.
Following this period, in accordance
with section 175A(b) of the Act, on
September 3, 2004, Pennsylvania
submitted a second ten year follow-on
maintenance plan, covering the period
2007-2017, providing for continued
attainment of the carbon monoxide
NAAQS in Philadelphia County. This
maintenance plan, approved by EPA (70
FR 16958, 4/4/05) and effective on June
3, 2005, established a motor vehicle
emissions budget for carbon monoxide
that is considered constraining for the
purposes of determining conformity
with the approved SIP. The purpose of

the latest SIP revision is to convert the
full maintenance plan to a limited
maintenance plan, which will allow for
emissions budgets in the affected area to
be treated as essentially not constraining
for the purposes of future transportation
and general conformity determinations.

II. What Is a Limited Maintenance
Plan?

EPA detailed the limited maintenance
plan option in a memorandum entitled,
“Limited Maintenance Plan Option for
Nonclassifiable CO Nonattainment
Areas,” signed by Joseph Paisie, Group
Leader, Integrated Policy and Strategies
Group, Office of Air Quality Planning
and Standards (OAQPS), dated October
6, 1995. Pursuant to this approach, we
will consider the maintenance
demonstration satisfied for
“nonclassified” areas if the monitoring
data show that the design value is at or
below 7.65 parts per million (ppm),
which is equal to 85 percent of the level
of the 8-hour carbon monoxide NAAQS.
The design value must be based on eight
consecutive quarters of data. For such
areas, there is no requirement to project
emissions of air quality over the
maintenance period. We believe that if
the area begins the maintenance period
at or below 85 percent of the 8-hour
carbon monoxide NAAQS, then the
applicability of Prevention of
Significant Deterioration (PSD)
requirements, the control measures
already in the SIP, and Federal
measures, should provide adequate
assurance of maintenance over the 10-
year maintenance period.

In addition, the design value for the
area must continue to be at or below
7.65 ppm until the time of the final EPA
action. Current carbon monoxide design
values for Philadelphia County meet the
requirements for a limited maintenance
plan. The current design value in
Philadelphia for carbon monoxide is 3.4
ppm, and recent design values have
been between one-third to less than one-
half of the NAAQS for this pollutant.
Projections of ambient air quality
throughout the maintenance period
conclude that the 2017 design value for
carbon monoxide would be 2.2 ppm.
Accordingly, we believe this
redesignated carbon monoxide
attainment area qualifies for use of a
limited maintenance plan.

Further, the EPA guidance document
referenced above, sets forth the core
criteria for a limited maintenance plan.
All of these criteria were met in the full
maintenance plan approved by EPA and
effective June 3, 2005 (70 FR 16958,
4/4/05), and will not be restated here, as
this action only relates to use of the
limited maintenance plan option in the

context of determining conformity with
the SIP.

III. What Does This Mean for
Transportation Conformity?

Section 176(c) of the Act defines
transportation conformity as conformity
to the SIP’s purpose of eliminating or
reducing the severity and number of
violations of the NAAQS and achieving
expeditious attainment of such
standards. The Act further defines
transportation conformity to mean that
no Federal transportation activity will:
(1) Cause or contribute to any new
violation of any standard in any area, (2)
increase the frequency or severity of any
existing violation of a standard in any
area; or (3) delay timely attainment of
any standard in any area. The Federal
Transportation Gonformity Rule, 40 CFR
Part 93, subpart A, sets forth the criteria
and procedures for demonstrations
assuring conformity of transportation
plans, programs and projects that are
developed, funded or approved by the
U.S. Department of Transportation, and
by metropolitan planning organizations
or other recipients of funds under Title
23 U.S.C. of the Federal Transit
Administration (49 U.S.C. Chapter 53).
The transportation conformity rule
applies within all nonattainment and
maintenance areas. As prescribed by the
transportation conformity rule, once an
area has an applicable state
implementation plan with motor vehicle
emissions budgets, the expected
emissions from planned transportation
activities must be consistent with (i.e.,
conform to) such established budgets for
that area.

In the case of the Philadelphia
County, Pennsylvania, carbon monoxide
limited maintenance plan area,
however, the emissions budgets may be
treated as essentially non-constraining
for the length of the second
maintenance period as long as the area
continues to meet the limited
maintenance plan criteria. There is no
reason to expect that this area will
experience so much growth in that
period that a violation of the carbon
monoxide NAAQS would result.

Since limited maintenance plan areas
are still maintenance areas however,
transportation conformity
determinations are still required for
transportation plans, programs and
projects. Specifically, determinations,
transportation plans, transportation
improvement programs and projects
must still demonstrate that they are
fiscally constrained (40 CFR part 108)
and must meet the criteria consultation
and Transportation Control Measure
(TCM) implementation with the
conformity rule (40 CFR 93.112 and 40
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CFR 93.113). In addition, projects in
limited maintenance areas will still be
required to meet the criteria for carbon
monoxide hot spot analyses to satisfy
“project level”” conformity
determinations (40 CFR 93.116 and 40
CFR 93.123). All aspects of
transportation conformity (with the
exception of satisfying the emissions
budget test) will still be required.

If a carbon monoxide attainment area
monitor records concentrations at or
above the limited maintenance
eligibility criteria of 7.65 ppm, then the
maintenance area will no longer qualify
for a limited maintenance plan and will
revert to a full maintenance plan. In this
event, the limited maintenance plan
would remain applicable for conformity
purposes only until the full
maintenance plan is submitted and EPA
has found the SIP’s motor vehicle
emissions budgets adequate for
conformity purposes, or EPA approves
the full maintenance plan SIP revision.

IV. What Final Action Is EPA Taking
Today?

EPA is approving a SIP revision
request submitted by the Pennsylvania
Department of the Environment,
requesting a limited maintenance plan
option for the carbon monoxide
maintenance area in Philadelphia
County. This SIP revision supplements
the currently approved carbon
monoxide maintenance plan and
establishes a limited maintenance plan
with an unlimited budget for regional
motor vehicle emissions for the
Philadelphia County, Pennsylvania
carbon monoxide maintenance area. For
future Federal actions requiring
conformity determinations under the
transportation conformity rule and
general conformity rule (40 CFR Part
93), the area will be considered to
already satisfy the budget test for carbon
monoxide.

We are publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on December 4, 2007 without
further notice unless EPA receives
adverse comment by November 5, 2007.
If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a

second comment period on this action.
Any parties interested in commenting
must do so at this time.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 4,
2007. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This action, which approves a
conversion of the Philadelphia County
carbon monoxide full maintenance plan
to a limited maintenance plan option for
the purpose of satisfying future
conformity determinations, may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
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List of Subjects in 40 CFR Part 52 PART 52—[AMENDED]

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations.

Dated: September 14, 2007.

Donald S. Welsh,
Regional Administrator, Region III.

Subpart NN Pennsylvania

m 40 CFR part 52 is amended as follows:

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In § 52.2020, the table in paragraph
(e)(1) is amended by revising the

existing entry for Carbon Monoxide
Maintenance Plan (Philadelphia
County) to read as follows:

§52.2020 Identification of plan.
* * * * *

(e) * *x %

(1) * *x %

Applicable geo- State submittal

Name of non-regulatory SIP revision

EPA approval date Additional explanation

graphic area date
Carbon Monoxide Maintenance Plan .... Philadelphia Coun-  9/8/95, 10/30/ 1/30/96 .......c.ccecveuen. 52.2063(c)(105).
ty. 95 61 FR 2982 ...
9/3/04 4/4/05 ............ Revised Carbon Monoxide Mainte-
70 FR 16958 ............. nance Plan Base Year Emissions In-
ventory using MOBILE 6.

3/19/07 10/5/07 [Insert page Conversion of the Carbon Monoxide
number where the Maintenance Plan to a Limited Main-
document begins]. tenance Plan Option.

* * * * *

[FR Doc. E7-19516 Filed 10-4—07; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97

[EPA-R04-0OAR-2007-0423-200743(a);
FRL-8475-6]

Approval of Implementation Plans;
North Carolina: Clean Air Interstate
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the North Carolina State
Implementation Plan (SIP) submitted by
the State of North Carolina, through the
North Carolina Department of
Environmental and Natural Resources
on August 7, 2006. These revisions
incorporate provisions related to the
implementation of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006, and the CAIR Federal
Implementation Plan (FIP) concerning
sulfur dioxide (SO,), nitrogen oxides
(NOx) annual, and NOx ozone season
emissions for the State of North
Carolina, promulgated on April 28,
2006, and subsequently revised
December 13, 2006. EPA is not making
any changes to the CAIR FIP, but is
amending, to the extent EPA approves
North Carolina’s SIP revisions, the

appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

On July 3, 2007, North Carolina
requested that EPA only act on a portion
of the August 7, 2006, submittal as an
abbreviated SIP. Consequently, EPA is
approving the abbreviated SIP revisions
that address the methodology to be used
to allocate annual and ozone season
NOx allowances to existing and new
units under the CAIR FIPs and CAIR FIP
opt-in provisions.

DATES: This direct final rule is effective
December 4, 2007 without further
notice, unless EPA receives adverse
comment by November 5, 2007. If EPA
receives such comments, it will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0423, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: ward.nacosta@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-0OAR-2007—
0423”, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Nacosta
C. Ward, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management

Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2007—
0423.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
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cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
proposal, please contact Nacosta C.
Ward, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is 404-562-9140. Ms.
Ward can also be reached via electronic
mail at ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Action Is EPA Taking?
II. What Is the Regulatory History of CAIR
and the CAIR FIPs?
III. What Are the General Requirements of
CAIR and the CAIR FIPs?
IV. What Are the Types of CAIR SIP
Submittals?
V. Analysis of North Carolina’s CAIR SIP
Submittal
A. State Budgets for Allowance Allocations
B. CAIR Cap-and-Trade Programs
C. Applicability Provisions for Non-
Electric Generating Units (EGUs) NOx
SIP Call sources
D. NOx Allowance Allocations

E. Allocation of NOx Allowances From the
Compliance Supplement Pool (CSP)
F. Individual Opt-In Units
VI. Final Action
VII. Statutory and Executive Order Reviews

I. What Action Is EPA Taking?

CAIR SIP Approval

EPA is approving revisions to the
North Carolina SIP, initially submitted
on August 7, 2006, and revised on July
3, 2007, that would modify the
application of certain provisions of the
CAIR FIP concerning SO, NOx annual,
and NOx ozone season emissions. (As
discussed below, this less
comprehensive CAIR SIP is termed an
abbreviated SIP.) North Carolina is
subject to the CAIR FIPs that implement
the CAIR requirements by requiring
certain electric generating units (EGUs)
to participate in the EPA-administered
Federal CAIR SO,, NOx annual, and
NOx ozone season cap-and-trade
programs. The SIP revisions provide a
methodology for allocating NOx
allowances for the NOx annual and NOx
ozone season trading programs. The
CAIR FIPs provide that this
methodology, if approved by EPA, will
be used to allocate NOx allowances to
sources in North Carolina, instead of the
federal allocation methodology
otherwise provided in the FIP. The SIP
revisions also allow for individual units
not otherwise subject to the CAIR SO,
NOx annual, and NOx ozone season
trading programs to opt into such
trading programs in accordance with
opt-in provisions in the CAIR FIPs.
Once approved, the SIP revisions will
provide for the recordation of NOx
annual and ozone season allowances
using the allocations determined by
North Carolina, including the NOx
annual new unit growth pool for 2009-
2014 in North Garolina’s rule minus one
ton, i.e., 2,610 tons and will allow
certain units to opt into, and be
allocated allowances under, the opt-in
provisions in the CAIR FIPs. Consistent
with the flexibility provided in the FIPs,
these provisions, if approved, will be
also be used to replace or supplement,
as appropriate, the corresponding
provisions in the CAIR FIPs for North
Carolina. EPA is not making any
changes to the CAIR FIP, but is
amending, to the extent EPA approves
North Carolina’s SIP revision, the
appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register

publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed.

II. What Is the Regulatory History of the
CAIR and the CAIR FIPs?

The CAIR was published by EPA on
May 12, 2005 (70 FR 25162). In this
rule, EPA determined that 28 States and
the District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
national ambient air quality standards
(NAAQS) for fine particulates (PM.s)
and/or 8-hour ozone in downwind
States in the eastern part of the country.
As aresult, EPA required those upwind
States to revise their SIPs to include
control measures that reduce emissions
of SO,, which is a precursor to PM; 5
formation, and/or NOx, which is a
precursor to both ozone and PM5 5
formation. For jurisdictions that
contribute significantly to downwind
PM; s nonattainment, CAIR sets annual
State-wide emission reduction
requirements (i.e., budgets) for SO, and
annual State-wide emission reduction
requirements for NOx. Similarly, for
jurisdictions that contribute
significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, States
may implement these emission budgets
by participating in the EPA-
administered cap-and-trade programs or
by adopting any other control measures.

CAIR explains to subject states what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective May
25, 2005, that the States had failed to
submit SIPs meeting the requirements of
section 110(a)(2)(D). The SIPs were due
in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM, s NAAQS. These findings started a
2-year clock for EPA to promulgate a FIP
to address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless, a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR State is subject to
the FIPs until the State fully adopts, and
EPA approves, a SIP revision meeting
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the requirements of CAIR. The CAIR
FIPs require certain EGUs to participate
in the EPA-administered CAIR SO,,
NOx annual, and NOx ozone-season
model trading programs, as appropriate.
The CAIR FIP SO», NOx annual, and
NOx ozone season trading programs
impose essentially the same
requirements as, and are integrated
with, the respective CAIR SIP trading
programs. The integration of the CAIR
FIP and SIP trading programs means
that these trading programs will work
together to create effectively a single
trading program for each regulated
pollutant (SO, NOx annual, and NOx
ozone season) in all States covered by
CAIR FIP or SIP trading program for that
pollutant. The CAIR FIPs also allow
States to submit abbreviated SIP
revisions that, if approved by EPA, will
automatically replace or supplement the
corresponding CAIR FIP provisions
(e.g., the methodology for allocating
NOx allowances to sources in the State),
while the CAIR FIP remains in place for
all other provisions.

On April 28, 2006, EPA published
two more CAIR-related final rules that
added the States of Delaware and New
Jersey to the list of States subject to
CAIR for PM> s and announced EPA’s
final decisions on reconsideration of
five issues without making any
substantive changes to the CAIR
requirements.

III. What Are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO, starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs, or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005 and April 28, 2006
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading

programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the
NOx allowance allocation
methodology).

A State submitting an abbreviated SIP
revision may submit limited SIP
revisions to tailor the CAIR FIP cap-and-
trade programs to the State submitting
the revision. Specifically, an
abbreviated SIP revision may establish
certain applicability and allowance
allocation provisions that, the CAIR
FIPs provide, will be used instead of or
in conjunction with the corresponding
provisions in the CAIR FIP rules in that
State. Specifically, the abbreviated SIP
revisions may:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR FIP NOx ozone season
trading program;

2. Provide for allocation of NOx
annual or ozone season allowances by
the State, rather than the Administrator
of the EPA or the Administrator’s duly
authorized representative
(Administrator), and using a
methodology chosen by the State;

3. Provide for allocation of NOx
annual allowances from the Compliance
Supplement Pool (CSP) by the State,
rather than by the Administrator, and
using the State’s choice of allowed,
alternative methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR FIP cap-and-trade programs under
the opt-in provisions in the CAIR FIP
rules.

With approval of an abbreviated SIP
revision, the CAIR FIP remains in place,
as tailored to sources in the State by the
approved SIP revisions.

Abbreviated SIP revisions can be
submitted in lieu of, or as part of, CAIR
full SIP revisions. States may want to
designate part of their full SIP as an
abbreviated SIP for EPA to act on first
when the timing of the State’s
submission might not provide EPA with
sufficient time to approve the full SIP
prior to the deadline for recording NOx
allocations. This will help ensure that
the elements of the trading programs
where flexibility is allowed are
implemented according to the State’s
decisions. Submission of an abbreviated
SIP revision does not preclude future
submission of a CAIR full SIP revision.
In this case, the July 3, 2007, submittal
from North Carolina has been submitted
as an abbreviated SIP revision.

V. Analysis of North Carolina’s CAIR
SIP Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
pounds per million British thermal
units (Ib/mmBtu), for phase 1, and 0.125
Ib/mmBtu, for phase 2, to obtain
regional NOx budgets for 2009-2014
and for 2015 and thereafter,
respectively. EPA derived the State NOx
annual and ozone season budgets from
the regional budgets using State heat
input data adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.
Under CAIR, each allowance allocated
under the Acid Rain Program for the
years in phase 1 of CAIR (2010 through
2014) authorizes 0.50 ton of SO,
emissions in the CAIR trading program,
and each Acid Rain Program allowance
allocated for the years in phase 2 of
CAIR (2015 and thereafter) authorizes
0.35 ton of SO, emissions in the CAIR
trading program.

The CAIR FIPs established the
budgets for North Carolina as 62,183
(2009-2014) and 51,819 (2015—
thereafter) tons for NOx annual
emissions, 28,392 (2009—-2014) and
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23,660 (2015—thereafter) tons for NOx
ozone season emissions, and 137,342
(2010-2014) and 96,139 (2015—
thereafter) tons for SO, emissions. North
Carolina’s SIP revision, being approved
in this action, does not affect these
budgets, which are total amounts of
allowances available for allocation for
each year under the EPA-administered
cap-and-trade programs under the CAIR
FIPs. In short, the abbreviated SIP
revision only affects allocations of
allowances under the established
budgets.

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone
season FIPs both largely mirror the
structure of the NOx SIP Call model
trading rule in 40 CFR part 96, subparts
A through I. While the provisions of the
NOx annual and ozone season FIPs are
similar, there are some differences. For
example, the NOx annual FIP (but not
the NOx ozone season FIP) provides for
a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season FIP reflects the
fact that the CAIR NOx ozone season
trading program replaces the NOx SIP
Call trading program after the 2008
ozone season and is coordinated with
the NOx SIP Call program. The NOx
ozone season FIP provides incentives
for early emissions reductions by
allowing banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO, FIP
are also similar to the provisions of the
NOx annual and ozone season FIPs.
However, the SO, FIP is coordinated
with the ongoing Acid Rain SO, cap-
and-trade program under CAA title IV.
The SO, FIP uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA used the CAIR model trading
rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for federal
rather than State implementation. The
CAIR model SO,, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO,, NOx annual, and NOx ozone
season trading programs.

North Carolina is subject to the CAIR
FIPs for ozone and PM> 5 and the CAIR
FIP trading programs for SO,, NOx
annual, and NOx ozone season which
apply to sources in North Carolina.
Consistent with the flexibility it gives to
States, the CAIR FIPs provide that States
may submit abbreviated SIP revisions
that will replace or supplement, as
appropriate, certain provisions of the
CAIR FIP trading programs. The July 3,
2007, submission of North Carolina is
such an abbreviated SIP revision.

C. Applicability Provisions for Non-
Electric Generating Units (EGUs) NOx
SIP Call Sources

In general, the CAIR FIP trading
programs apply to any stationary, fossil-
fuel-fired boiler or stationary, fossil-
fuel-fired combustion turbine serving at
any time, since the later of November
15, 1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
megawatt electrical (MWe) producing
electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
States exercising this option to use
provisions for applicability that are
substantively identical to the provisions
in 40 CFR 96.304 and add the
applicability provisions in the State’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the State’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.
units serving a generator with a
nameplate capacity of 25 MWe or less),
that the State currently requires to be in
the NOx SIP Call trading program.

Consistent with the flexibility given to
States in the CAIR FIP, North Carolina
has not chosen, in the abbreviated SIP
revision being approved in today’s

action, to expand the applicability
provisions of the CAIR NOx ozone
season trading program to include all
non-EGUs in the State’s NOx SIP Call
trading program. EPA notes that North
Carolina has indicated that it intends to
submit subsequently a full SIP revision
that expands the applicability
provisions of the CAIR NOx ozone
season trading program in this manner.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

The CAIR FIP provides States the
flexibility to establish a different NOx
allowance allocation methodology that
will be used to allocate allowances to
sources in the States if certain
requirements are met concerning the
timing of submission of units’
allocations to the Administrator for
recordation and the total amount of
allowances allocated for each control
period. In adopting alternative NOx
allowance allocation methodologies,
States have flexibility with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

Consistent with the flexibility given to
States in the CAIR FIPs, North Carolina
has chosen to replace the provisions of
the CAIR NOx annual FIP concerning
the allocation of NOx annual allowances
with its own methodology. North
Carolina has chosen to distribute NOx
annual allowances by submitting the
table adopted in 15A NCAC 02D
.2403(a), which establishes the North
Carolina CAIR NOx annual allocations
for existing units. In addition, North
Carolina has chosen to use the same
methodology as in the CAIR FIP to
allocate allowances for 2,610 and 1,131
tons of NOx to new unit growth for
2009-2014 and for 2015 and thereafter,
respectively. Under 40 CFR
51.123(p)(1)(ii)(C), the State permitting
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authority must submit CAIR NOx
annual allowance allocations for new
units determined under an abbreviated
SIP revision by October 31 of each year
for which the allowances are allocated.
North Carolina’s rule does not address
the question of when new unit
allocations will be submitted to the
Administrator and does not adopt either
the timing set forth in 40 CFR
51.123(p)(1)(ii)(C), or any alternative
timing, for the allocation submissions.
However, in a letter dated September
18, 2007, North Carolina stated that its
submissions of new unit allocations to
the Administrator will meet the timing
requirement in 40 CFR
51.123(p)(1)(ii)(C). In light of North
Carolina’s express intent to meet the
timing requirements for submissions of
new unit allocations, EPA is
interpreting North Carolina’s rule to
require that new unit allocations be
submitted to the Administrator by
October 31 of each year for which new
unit allocations are made.

Consistent with the flexibility given to
States in the CAIR FIPs, North Carolina
has chosen to replace the provisions of
the CAIR NOx ozone season FIP
concerning allowance allocations with
their own methodology. North Carolina
has chosen to distribute NOx ozone
season allowances by submitting the
table adopted in 15A NCAC 02D
.2405(a), which establishes the North
Carolina CAIR NOx ozone season
allocations for existing units. In
addition, North Carolina has chosen to
use the same methodology as in the
CAIR FIP to allocate allowances for
1,206 and 531 tons of NOx to new units
for 2009-2014 and for 2015 and
thereafter, respectively. Under 40 CFR
51.123(ee)(2)(ii)(D), the State permitting
authority must submit CAIR NOx ozone
season allowance allocations for new
units determined under an abbreviated
SIP revision by July 31 of each year for
which the allowances are allocated.
North Carolina’s rule does not address
the question of when new unit
allocations will be submitted to the
Administrator and does not adopt either
the timing set forth in 40 CFR
51.123(ee)(2)(ii)(D), or any alternative
timing, for the allocation submissions.
However, in a letter dated September
18, 2007, North Carolina stated that its
submissions of new unit allocations to
the Administrator will meet the timing
requirement in 40 CFR
51.123(ee)(2)(ii)(D). In light of North
Carolina’s express intent to meet the
timing requirements for submissions of
new unit allocations, EPA is
interpreting North Carolina’s rule to
require that new unit allocations be

submitted to the Administrator by July
31 of each year for which new unit
allocations are made.

E. Allocation of NOx Allowances From
the Compliance Supplement Pool (CSP)

The CSP provides an incentive for
early reductions in NOx annual
emissions. The CSP consists of 200,000
CAIR NOx annual allowances of vintage
2009 for the entire CAIR region, and a
State’s share of the CSP is based upon
the State’s share of the projected
emission reductions under CAIR. States
may distribute CSP allowances, one
allowance for each ton of early
reduction, to sources that make NOx
reductions during 2007 or 2008 beyond
what is required by any applicable State
or Federal emission limitation. States
also may distribute CSP allowances
based upon a demonstration of need for
an extension of the 2009 deadline for
implementing emission controls.

The CAIR NOx annual FIP establishes
specific methodologies for allocations of
CSP allowances. States may choose an
allowed, alternative CSP allocation
methodology to be used to allocate CSP
allowances to sources in those States.

Consistent with the flexibility given to
States in the FIP, North Carolina has not
chosen to modify the provisions of the
CAIR NOx annual FIP concerning the
allocation of allowances from the CSP,
since the State does not have any
allowances available to allocate under
the CSP provisions.

F. Individual Opt-In Units

The opt-in provisions allow for
certain non-EGUs (i.e., boilers,
combustion turbines, and other
stationary fossil-fuel-fired devices) that
do not meet the applicability criteria for
a CAIR trading program to participate
voluntarily in (i.e., opt into) the CAIR
trading program. A non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into
a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and recording
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second

methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. The
rules for each of the CAIR FIP trading
programs include opt-in provisions that
are essentially the same as those in the
respective CAIR SIP model rules, except
that the CAIR FIP opt-in provisions
become effective in a State only if the
State’s abbreviated SIP revision adopts
the opt-in provisions. The State may
adopt the opt-in provisions entirely or
may adopt them but exclude one of the
allowance allocation methodologies.
The State also has the option of not
adopting any opt-in provisions in the
abbreviated SIP revision and thereby
providing for the CAIR FIP trading
program to be implemented in the State
without the ability for units to opt into
the program.

Consistent with the flexibility given to
States in the FIPs, North Carolina has
chosen to allow non-EGUs meeting
certain requirements to participate in
the CAIR NOx annual trading program.
The North Carolina rule allows for both
of the opt-in allocation methods as
specified in 40 CFR part 97 Subpart II
of the CAIR NOx annual trading
program.

Consistent with the flexibility given to
States in the FIPs, North Carolina has
chosen to permit non-EGUs meeting
certain requirements to participate in
the CAIR NOx ozone season trading
program. The North Carolina rule allows
for both of the opt-in allocation methods
as specified in 40 CFR part 97 Subpart
III of the CAIR NOx ozone season
trading program.

Consistent with the flexibility given to
States in the FIPs, North Carolina has
chosen to allow certain non-EGUs to opt
into the CAIR SO, trading program. The
North Carolina rule allows for both of
the opt-in allocation methods as
specified in 40 CFR part 97 Subpart III
of the CAIR SO, trading program.

VI. Final Action

EPA is approving North Carolina’s
abbreviated CAIR SIP revisions
submitted on July 3, 2007. North
Carolina is covered by the CAIR FIPs,
which requires participation in the EPA-
administered CAIR FIP cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. Under these
abbreviated SIP revisions and consistent
with the flexibility given to States in the
FIPs, North Carolina adopts provisions
for allocating allowances under the
CAIR FIP NOx annual and ozone season
trading programs, including new unit
provisions. EPA is approving North
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Carolina’s CAIR NOx annual and ozone
season allocation provisions
(interpreted as discussed above) for
units subject to the CAIR trading
programs under the current CAIR FIP
NOx annual and ozone season
applicability provisions. In addition,
North Carolina adopts in the
abbreviated SIP revision provisions that
allow for individual non-EGUs to opt
into the CAIR FIP SO», NOx annual, and
NOx ozone season cap-and-trade
programs. EPA is approving North
Carolina’s allowing for opt-in units and
therefore the application of the opt-in
provisions in these CAIR FIP trading
programs to units in North Carolina.

As provided for in the CAIR FIPs,
these provisions in the abbreviated SIP
revision will replace or supplement the
corresponding provisions of the CAIR
FIPs in North Carolina. The abbreviated
SIP revision meets the applicable
requirements in 40 CFR 51.123(p) and
(ee), with regard to NOx annual and
NOx ozone season emissions, and 40
CFR 51.124(r), with regard to SO,
emissions. EPA is not making any
changes to the CAIR FIP, but is
amending, to the extent EPA approves
North Carolina’s SIP revision, the
appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

EPA is approving the aforementioned
changes to the SIP. EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective December 4, 2007 without
further notice unless the Agency
receives adverse comments by
November 5, 2007.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on December 4,
2007 and no further action will be taken
on the proposed rule.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority

to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 4, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

40 CFR Part 97

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.
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Dated: September 21, 2007.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.

m 40 CFR parts 52 and 97 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart (II)—(North Carolina)

m 2.In §52.1770(c) Table 1 is amended
under Subchapter 2D by adding, in

numerical order, a new chapter heading
for “Section .2400 Clean Air Interstate
Rules” and entries for “Section
.2403(a)”, “Section .2405(a)”’, and
“Section .2412” to read as follows:

§ 52.1770 Identification of plan.

* * * *

(C)* * %

TABLE —1.—EPA-APPROVED NORTH CAROLINA REGULATIONS

State citation

Title/subject State effective

EPA approval date Explanation

date
Section .2400 Clean Air Interstate Rules
Section .2403(a) ....ccooveeveeriieeeenn Nitrogen Oxide EmIsSions .............  cocoeecieenecncneenn 10/05/07 [Insert citation of publica-
tion].
Section .2405(a) ....cc.oceevveeriieiieeen. Nitrogen Oxide Emissions During ........ccccevcveenee. 10/05/07 [Insert citation of publica-
Ozone Season. tion].
Section .2412 ......cciiiiii New Unit Growth ... e 10/05/07 [Insert citation of publica-
tion].
* * * * *

PART 97—[AMENDED]

m 3. The authority citation for part 97
continues to read as follows:

Authority: 42 U.S.C. 7401, 7403, 7410,
7426, 7601, and 7651, et seq.

m 4. Appendix A to subpart EE is
amended by adding in alphabetical
order the entry “North Carolina” under
paragraph 1. to read as follows:

Appendix A to Subpart EE of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning Allocations

1. % * %

North Carolina
* * * * *

m 5. Appendix A to subpart II of part 97
is amended by adding in alphabetical

order the entry “North Carolina” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart II of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Opt-In Units

1.% * %

North Carolina
2. * % %

North Carolina

* * * * *

m 6. Appendix A to subpart III of part 97
is amended by adding in alphabetical

order the entry ‘“North Carolina” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart III of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR SO, Opt-In Units

1.% x *

North Carolina

2.k x %

North Carolina

* * * * *

m 7. Appendix A to subpart EEEE of part
97 is amended by adding in alphabetical
order the entry “North Carolina” under
the introductory text to read as follows:

Appendix A to Subpart EEEE of Part
97—States With Approved State
Implementation Plan Revisions
Concerning Allocations

* * * * *
North Carolina
* * * * *

m 8. Appendix A to subpart IIII of part

97 is amended by adding in alphabetical
order the entry “North Carolina” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart IIII of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Ozone Season
Opt-in Units

1. * * %

North Carolina

2.k x %

North Carolina

* * * * *

[FR Doc. E7—19317 Filed 10-4—07; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.
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FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of FEMA has resolved any
appeals resulting from this notification.
This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.
Interested lessees and owners of real
property are encouraged to review the

proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that

have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ Elevation in feet
Flooding source(s) Location of referenced elevation (NAVD) Communities affected
# Depth in feet
above ground.
Modified
Marshall County, Alabama, and Incorporated Areas
Docket No.: FEMA-B-7702
Guntersville Lake ........ccoeeviiiiiniiieeeeeee Approximately 5,000 feet downstream of SR 69 +596 | City of Guntersville,
Crossing. Marshall County (Un-
incorporated Areas).
SR 69 Crossing ......cccoeveeviiiieniiiieiceeece +596
*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
City of Guntersville
Maps are available for inspection at 341 Gunter Avenue, Guntersville, AL 35976.
Marshall County (Unincorporated Areas)
Maps are available for inspection at 424 Blount Avenue, Guntersville, AL 35976.
Gallatin County, Kentucky and Incorporated Areas
Docket No.: FEMA-B-7711
Ohio RIVEI ..o Carroll County LiN€ .....cccceveriiniiieneeieseeee +471 | City of Warsaw, Gal-
latin County (Unin-
corporated Areas).
Boone County Line ......cccovvvieniniininieseneee +479

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.

City of Warsaw

ADDRESSES

Maps are available for inspection at 101 West Market Street, Warsaw, KY 41095.

Gallatin County (Unincorporated Areas)

Maps are available for inspection at 200 Washington Street, Warsaw, KY 41095.
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Flooding source(s) Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground.

Communities affected

Modified
Letcher County, Kentucky, and Incorporated Areas
Docket No.: FEMA-B-7713
North Fork Kentucky River .........cccccoviniiinnenns Approximately 0.29 miles downstream of Haz- +1124 | Letcher County (Unin-
ard Road. corporated Areas).
Approximately 0.14 miles downstream of the +1137
CSX Railroad (City of Whitesburg Corporate
Limits).
Approximately 0.16 miles downstream of State +1161
Route 15 near Piedmont Drive (City of
Whitesburg Corporate Limits).
Approximately 0.14 miles upstream of State +1176
Route 15 near the confluence with Pert
Creek.
*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
Letcher County (Unincorporated Areas)
Maps are available for inspection at 156 Main Street, Whitesburg, KY 41858.
Trimble County, Kentucky, and Incorporated Areas
Docket No.: FEMA-B-7713
Ohio RIVEI ..ot Trimble County Limits (Downstream) +463 | City of Milton.
Trimble County Limits (Upstream) ... +464
Oldham County Line .......ccccooiiiiiiniiiinireniene +457 | Trimble County (Unin-
corporated Areas).
City of Milton Corporate Limits +463
City of Milton Corporate Limits +464
Carroll County LiNe ....cccceeiiiiiiiiieiieenee e +464
*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
City of Milton
Maps are available for inspection at 10179 U.S. Highway 421 North, Milton, KY 40045.
Trimble County (Unincorporated Areas)
Maps are available for inspection at 123 Church Street, Bedford, KY 40006.
Wayne County, Nebraska and Incorporated Areas
Docket No.: FEMA-B-7464
DEEr Creek ..ooueiiiiieiiiiieeiieeee e At confluence with South Logan Creek ............. +1450 | City of Wayne.
At 574th AVenUe ........cccoceeviiiiiiiicc e +1460
DOg CreeK ...ooiuieieiieiii et Approximately 2000 feet upstream of con- +1420 | City of Wayne.
fluence with South Logan Creek.
At 858th Road ......cccceeeviiiieriieeeeeeceeee +1439
South Logan Creek ..o Approximately 350 feet downstream of con- +1416 | City of Wayne.
fluence with Dog Creek.
Approximately 75 feet upstream of Highway 15 +1444
Approximately 200 feet upstream of 854th +1465
Road.
# Depth in feet above ground.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
ADDRESSES
City of Wayne
Maps are available for inspection at the City Office, 306 Pearl Street, Wayne, NE 68787.
Sandoval County, New Mexico and Incorporated Areas
Docket No.: FEMA-B-7709
Tributary A (southern split) ........ccccevirieiinienne Approximately 130 feet upstream from the con- +5417 | City of Rio Rancho.

vergence with Tributary A.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground.

Communities affected

Modified
Approximately 115 feet upstream from 11th +5436
street.
*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
City of Rio Rancho
Maps are available for inspection at 3900 Southern Blvd, Rio Rancho, NM 87124.
Brown County, South Dakota, and Incorporated Areas
Docket No.: FEMA-B-7473
4th Street Drainageway ...........ccoceeveerieeneennens Approximately 400 feet downstream of Sixth +1,295 | City of Groton.
Street.
Approximately 200 feet downstream of Sixth +1,296
Street.
Approximately 300 feet upstream of 13th Ave- +1,302
nue/Highway 12.

# Depth in feet above ground.
*National Geodetic Vertical Datum.
+North American Vertical Datum.

City of Groton

ADDRESSES

Maps are available for inspection at City Hall, 204 North Main Street, Groton, South Dakota 57445.

(Catalog of Federal Domestic Assistance No.
97.022, Flood Insurance.)

Dated: September 21, 2007.
David I. Maurstad,
Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.
[FR Doc. E7—19681 Filed 10—4—07; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 02-55; FCC 07-167]

Improving Public Safety
Communications in the 800 MHz Band;
Petitions for Waiver of Bethlehem,
Pennsylvania and Reading, PA;
Petitions for Waiver of Rockdale
County, Newton County, City of
Covington, Walton County, and
Spalding County, GA

AGENCY: Federal Communications
Commission.
ACTION: Final rule; clarification.

SUMMARY: In the Third Memorandum
Opinion and Order, the Federal
Communications Commission finds that
Sprint Corporation (Sprint) has not met
the December 26, 2006, eighteen-month

benchmark for clearing Channel 1-120
incumbents as required by the 800 MHz
rebanding process. In that connection,
the Commission denies the portion of
Sprint’s Petition for Reconsideration
that sought “clarification” of the
eighteen-month benchmark. The
Commission also establishes additional
benchmarks to ensure timely clearing of
the Channel 1-120 band by all
incumbent licensees, including Sprint
itself. The Commission also requires
Sprint to provide monthly reports on its
channel-clearing efforts. In addition, the
Commission clarifies the 30-month
rebanding benchmark, which requires
all 800 MHz licensees that must reband
to have “commenced” reconfiguration
of their systems by December 26, 2007.
Finally, the Commission grants several
petitions by NPSPAC licensees to
extend their rebanding deadline until
after incumbent analog broadcasters
operating in their area on TV Channel
69 have vacated the spectrum as part of
the DTV transition.

DATES: Effective September 12, 2007.

FOR FURTHER INFORMATION CONTACT:
Roberto Mussenden, Policy Division,
Public Safety and Homeland Security
Bureau, at (202) 418-1428 or
Roberto.Mussenden@fcc.gov; John
Evanoff, Policy Division, Public Safety
and Homeland Security Bureau, at (202)
418-0848 or John Evanoff@fcc.gov.

SUPPLEMENTARY INFORMATION: This
summary of the Commission’s Third
Memorandum Opinion and Order in
WT Docket No. 02-55, adopted on
September 11, 2007, and released on
September 12, 2007. The full text of this
document is available for public
inspection on the Commission’s Internet
site at http://www.fcc.gov. It is also
available for inspection and copying
during regular business hours in the
FCC Reference Center (Room CY-A257),
445 12th Street, SW., Washington, DC
20554. The full text of this document
also may be purchased from the
Commission’s duplication contractor,
Best Copy and Printing Inc., Portals II,
445 12th St., SW., Room CY-B402,
Washington, DC 20554; telephone (202)
488-5300; fax (202) 488—-5563; e-mail
FCC@BCPIWEB.COM.

Background

1. In the 800 MHz Report and Order,
69 FR 67823 (November 22, 2004), the
Commission ordered the rebanding of
the 800 MHz band to resolve
interference between commercial and
public safety systems in the band. In
that Order, the Commission required
Sprint to complete retuning of Channel
1-120 licensees (i.e., licensees operating
in the 806-809/851-854 MHz band) in
twenty NPSPAC regions within eighteen
months of the start of the 36-month
rebanding period. In the 800 MHz
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Supplemental Order, 70 FR 6758,
February 8, 2005, the Commission
modified this benchmark to require
Sprint to relocate all Channel 1-120
incumbents other than Sprint and
SouthernLINC in “the first twenty
NPSPAC Regions the Transition
Administrator has scheduled for band
reconfiguration.” The Commission also
required Sprint to have initiated
retuning negotiations with all NPSPAC
licensees in the same twenty regions by
the eighteen-month benchmark date.

Discussion
A. Eighteen Month Benchmark

1. Petition for Reconsideration

2. Petition for Reconsideration. The
Commission denied the portion of
Sprint’s Petition for Reconsideration
that sought “clarification” of the
eighteen-month benchmark. In a
Petition for Reconsideration filed in
January 2006, Sprint requested that the
Commission “clarify” the nature of the
eighteen-month rebanding benchmark.
Because the Commission found that
Sprint’s request was more appropriately
characterized as a Petition for
Reconsideration, the Commission
concluded that Sprint’s request was
time-barred. Even if the Commission
considered Sprint’s request on the
merits, the Commission continued to
believe that the eighteen-month
benchmark as defined in the 800 MHz
Supplemental Order should be retained.

2. Sprint’s Compliance With the
Eighteen Month Benchmark

3. Eighteen Month Benchmark
Compliance. The Commission found
that Sprint has not met the December
26, 2006, eighteen-month benchmark for
clearing Channel 1-120 incumbents as
required by the 800 MHz rebanding
process. On January 26, 2007, Sprint
filed a report with the Public Safety and
Homeland Security Bureau on the status
of 800 MHz band reconfiguration and
the steps Sprint had taken to meet the
eighteen-month benchmark. In its
report, Sprint stated that as of the
December 26, 2006, benchmark date, it
had completed clearing and relocation
of all Channel 1-120 incumbents, other
than Sprint and SouthernLINC, in 26 of
55 NPSPAC regions, including seven
Wave 1 regions, sixteen Wave 2 regions,
two Wave 3 regions, and one Wave 4
region. On March 6, 2007, the Bureau
requested that the TA certify that Sprint
had completed the rebanding activities
described in the Sprint Report. On
March 20, 2007, the TA filed its
certification of Sprint’s performance.
The Commission concluded that Sprint
has not met the first element of the

eighteen-month benchmark because as
of the benchmark date, Sprint had not
fully cleared Channel 1-120 incumbents
in all fifteen Wave 1 regions. With
regard to the second element of the
eighteen-month benchmark, the
Commission concluded that Sprint has
met this element of the eighteen-month
benchmark.

4. In the 800 MHz Report and Order,
the Commission stated that if Sprint
failed to meet the eighteen-month
benchmark “for reasons that [Sprint],
with the exercise of due diligence could
reasonably have avoided, the
Commission may consider and exercise
any appropriate enforcement action
within its authority, including
assessment of monetary forfeitures or, if
warranted, license revocation.” While
the Commission deferred consideration
of monetary forfeitures and license
revocation at this time, the Commission
concluded that it is in the public
interest to adopt additional benchmarks
to ensure that Sprint supports continued
progress in rebanding and a smooth
transition for critical public safety
communications systems. Establishing
such benchmarks will also provide
important guidance to all stakeholders
and will enhance the Commission’s
ability to monitor and enforce progress
as rebanding moves into its later stages.

B. Additional Benchmarks

5. The Commission established
additional benchmarks to ensure timely
clearing of the Channel 1-120 band by
all incumbent licensees, including
Sprint itself. First, with limited
exceptions noted below, we require
Sprint to complete relocation of all non-
Sprint, non-SouthernLINC Channel 1—
120 incumbents in all regions in Waves
1 through 3, and in the non-border
regions of Wave 4, by December 26,
2007. The Commission excluded from
this benchmark those Stage 1 licensees
that also have NPSPAC facilities and
that have elected to relocate both their
Channel 1-120 and NPSPAC facilities in
Stage 2. The Commission will also not
require Sprint to complete Stage 1
clearing in Puerto Rico by the
benchmark date, because the Puerto
Rico band plan is currently being
revised. Finally, as discussed below,
beginning on October 1, 2007, the
Commission will require Sprint to
provide a monthly update on its
progress toward completing Channel
1-120 clearing.

6. Second, the Commission also
imposed benchmarks with respect to the
clearing of Channel 1-120 spectrum
used by Sprint and SouthernLINC.
These benchmarks are essential to clear
the Channel 1-120 spectrum for timely

relocation by NPSPAGC, and to eliminate
any incentive for Sprint to delay
rebanding in order to continue using
800 MHz spectrum designated for
public safety as part of its own network.
First, FRAs between Sprint and
relocating NPSPAC licensees must
provide for timely clearing of the
necessary spectrum by Sprint to
facilitate NPSPAC relocation. The 800
MHz Report and Order requires Sprint
to cease using Channel 1-120 channels
to accommodate NPSPAC relocation. To
ensure that this clearing process occurs
in a timely manner, in any case in
which a NPSPAC licensee requests
access to spectrum in the new NPSPAC
band because it requires the spectrum
for testing purposes or to commence
operations, Sprint must clear the
necessary channels within 90 days of
the request. For any request made on or
after January 1, 2008, Sprint must clear
the necessary spectrum within 60 days
of the request.

7. The Commission recognized that
imposing this requirement will require
Sprint to implement channel swaps and
other adjustments to its own network,
which could have an impact both on
Sprint’s network capacity and on other
NPSPAC licensees in the area. The
Commission emphasized that the
spectrum requirements of NPSPAC
licensees take precedence over Sprint
network capacity issues, and that Sprint
is responsible for ensuring that other
NPSPAC licensees do not experience
harmful interference as a result of
Sprint’s own network modifications.
The Commission noted that Sprint has
had ample opportunity to plan for these
contingencies and that the Commission
has also established mechanisms that
enable Sprint to prepare for and mitigate
spectrum shortfalls it may experience in
accommodating rebanding by other
licensees, e.g., by providing access to
900 MHz spectrum and crediting Sprint
for the cost of constructing additional
cell sites to increase capacity.

8. The Commission also affirmed that
the Commission’s orders require Sprint
to vacate the entire Channel 1-120
band, other than in Wave 4 border areas,
by the end of the 36-month transition
period on June 26, 2008. The 800 MHz
Report and Order stated that “we
require Nextel to vacate all of its
spectrum holdings below 817 MHz/862
MHz” as part of the transition process.
This also requires Sprint to clear all of
SouthernLINC’s Channel 1-120
holdings by June 26, 2008, and provide
for SouthernLINC’s relocation to
comparable spectrum. The Commission
emphasized that Sprint must clear its
Channel 1-120 holdings by the June
2008 deadline regardless of whether all
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NPSPAC licensees in a given region are
prepared to relocate within that time
frame. In that connection, the
Commission disagreed with Sprint’s
contention that requiring it to vacate
spectrum by June 2008 “would
seriously harm public safety’” and
‘“squander scarce spectrum resources.”

9. Nevertheless, in the event that the
Commission were to grant any NPSPAC
licensee a waiver allowing it to relocate
to the new NPSPAC band after June 26,
2008, the Commission stated that it will
allow Sprint to petition to remain
temporarily on the Channel 1-120
channels that it would otherwise have
to vacate to accommodate the NPSPAC
system. In any such petition, Sprint
must demonstrate that public safety will
not be adversely affected by the
extension, that it has no reasonable
alternative, and that the extension is
otherwise in the public interest. Any
extension granted to Sprint under this
procedure will require Sprint to
relinquish the channels on 60 days
notice by the NPSPAC licensee as
described in paragraph 23 above. The
Commission also emphasized that
Sprint may not under any circumstances
remain on any Channel 1-120 channel
once the corresponding channel in the
821-824/866—869 MHz band becomes
available to it. For example, if a channel
in the 821-824/866—869 MHz band is
currently unoccupied by a NPSPAC
licensee, and the channel becomes
available to Sprint after June 26, 2008,
Sprint may not continue to use the
corresponding Channel 1-120 channel,
even though the channel is not needed
to accommodate a relocating NPSPAC
licensee.

10. The Commission also affirmed
that Sprint must vacate all of its
remaining spectrum in the interleaved
portion of the 800 MHz band, as well as
the Expansion Band and Guard Band, by
June 26, 2008, except in Wave 4 border
areas, regardless of any other rebanding
contingency. Sprint has already vacated
some spectrum in these portions of the
band to accommodate relocation of
Stage 1 licensees from Channels 1-120.
Prior to June 26, 2008, Sprint may
continue to use its spectrum in the
interleaved, Guard, and Expansion
Bands to the extent it is not needed for
relocation of other licensees. However,
Sprint must clear this remaining
spectrum by the end of the transition on
June 26, 2008 because the channels that
Sprint vacates will revert to the
Commission for re-licensing, and public
safety will have exclusive access to the
vacated interleaved channels for a three-
year period after rebanding is completed
in each region.

11. To assist in monitoring and
enforcing each of the band-clearing
conditions imposed on Sprint, as set
forth above, the Commission required
that beginning on October 1, 2007,
Sprint file monthly reports with the TA
and PSHSB on its clearing of the
Channel 1-120 spectrum. These reports
are intended to provide specific,
verifiable information to allow us to
monitor Sprint’s progress and determine
whether it is in compliance with each
of the benchmarks and conditions of
this order, as well as with other
applicable provisions of the 800 MHz
rebanding rules. Specifically, Sprint
must include the following information
in each monthly report with respect to
clearing of Channels 1-120. This
information must be provided
separately for each NPSPAC region:

(1) The number of non-Sprint, non-
SouthernLINC licensees that have been
cleared from Channels 1-120, and the
number that remain to be cleared;

(2) For each region in which
SouthernLINC operates, the number of
SouthernLINC channels in the Channel
1-120 band that have been cleared, and
the number that remain to be cleared;

(3) The number of Channel 1-120
channels that are being used by Sprint
in its own network, and the number of
Channel 1-120 channels that Sprint has
vacated; and

(4) The identity of each NPSPAC
licensee that has requested that Sprint
vacate Channel 1-120 channels, the date
of the licensee’s request, the number of
channels that Sprint has been asked to
vacate, and the date proposed by the
licensee for Sprint to vacate the
specified channels.

12. These monthly reports by Sprint
will assist the Commission in
monitoring Sprint’s compliance with its
Stage 1 implementation obligations, but
will also provide important information
relevant to the progress of Stage 2
rebanding of NPSPAC licensees. This
reporting requirement is imposed as a
separate condition on Sprint’s licenses
as modified in the Commission’s orders
in this proceeding. To the extent that
Sprint fails to satisfy this reporting
requirement, the Commission may
consider any appropriate enforcement
action within its authority, including
but not limited to revocation of Sprint’s
modified licenses. Sprint also remains
subject to all prior requirements and
license conditions adopted in this
proceeding.

C. 30-Month Benchmark

13. The Commission clarified the 30-
month rebanding benchmark, which
requires all 800 MHz licensees that must
reband to have “commenced”

reconfiguration of their systems by
December 26, 2007. The 800 MHz
Report and Order established a 30-
month benchmark for the 800 MHz
rebanding process. Specifically, the
Commission required that all 800 MHz
systems “must have commenced
reconfiguration within 30 months of the
Commission Public Notice announcing
the start date of reconfiguration in first
NPSPAC region.” Under the rebanding
schedule, this 30-month date falls on
December 26, 2007. To ensure that all
parties take the necessary steps to meet
this benchmark, the Commission
provided the following guidance.

14. First, in a companion Public
Notice released on September 12, 2007,
the Commission adopted new timelines
for non-border area NPSPAC licensees
to complete planning and FRA
negotiations and to begin rebanding
implementation. Licensees who are in
compliance with these timelines as of
December 26, 2007 will be deemed to be
in compliance with the 30-month
benchmark. The Commission will apply
the benchmark to all Wave 1-3 licensees
and to all Wave 4 licensees that have
received frequency assignments from
the TA as of September 12, 2007, the
release date of this order. However, the
Commission will not apply this
benchmark to Wave 4 licensees that
have not received frequency
assignments because their systems are
in border regions affected by ongoing
negotiations with Canada and Mexico.
The Commission, however, will
establish an appropriate implementation
benchmark for Wave 4 licensees at a
later date. Finally, the Commission
directed the TA to submit a report to the
Public Safety and Homeland Security
Bureau by January 15, 2008 regarding
whether the 30-month benchmark as
defined above has been met. The TA
report should certify whether all
covered licensees have complied with
the timelines set forth in the Public
Notice, and identify all cases in which
the timelines have not been met.

D. Rebanding in Markets With Channel
69 Incumbents

15. The Commission granted several
petitions by NPSPAC licensees to
extend their rebanding deadline until
after incumbent analog broadcasters
operating in their area on TV Channel
69 have vacated the spectrum as part of
the DTV transition. Two NPSPAC
licensees in eastern Pennsylvania and
four NPSPAC licensees in the Atlanta,
Georgia area have filed requests for
extension of the June 26, 2008
rebanding deadline based on their
proximity to incumbent full power
analog TV broadcasters WFMZ-TV and
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WUPA, operating on Channel 69 (800-
806 MHz) in Allentown, Pennsylvania
and Atlanta, respectively. These
NPSPAC licensees (collectively,
Petitioners) expressed concern that if
they retune to the new NPSPAC band
(806—809 MHz) before the February 17,
2009 DTV transition date, they will
receive out-of-band emission (OOBE)
interference on their new NPSPAC
channels from the Allentown and
Atlanta Channel 69 incumbents. The
Commission granted Petitioners’
requests in part and will allow them to
delay the commencement of their
infrastructure retune until March 1,
2009. However, the Commission
directed Petitioners to proceed with
(and Sprint to pay for) planning and
other preparatory rebanding activity
(e.g., replacement and reprogramming of
mobiles) that can occur prior to the DTV
transition date.

16. Finally, the Commission delegated
authority to the Public Safety and
Homeland Security Bureau to consider
future requests by 800 MHz licensees to
extend the 36-month deadline as it
applies to the rebanding of their
particular systems. The Commission
directed the Bureau to subject such
extension requests to a high level of
scrutiny. Licensees submitting requests
to the Bureau will be expected to
demonstrate that they have worked
diligently and in good faith to complete
rebanding expeditiously, and that the
amount of additional time requested is
no more than is reasonably necessary to
complete the rebanding process.

Ordering Clauses

17. Accordingly, it is ordered that,
pursuant to sections 4(i), 303(f), 309,
316, 332, 337 and 405 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(f), 309,
316, 332, 337 and 405, this Third
Memorandum Opinion and Order is
hereby adopted.

18. It is further ordered that the
Petition for Reconsideration filed by
Sprint Nextel Corporation, on January
27, 2006 is dismissed to the extent
described herein.

19. It is further ordered that, as a
condition of its 800 MHz and 1.9 GHz
modified licenses, Sprint Corporation
shall comply with the benchmarks and
reporting requirements set forth herein.

20. It is further ordered that the 800
MHz Transition Administrator, on
January 15, 2008, shall submit a report
on the progress of band reconfiguration
to the extent described herein.

21. It is further ordered pursuant to
the authority of section 4(i) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), and sections

1.925 of the Commission’s Rules, 47
CFR 1.925 that the Requests for Waiver
submitted by the Cities of Bethlehem
and Reading, Pennsylvania, and
Covington, Georgia, and the Counties of
Rockdale, Newton, Walton, and
Spalding, Georgia, in the above-
captioned proceeding are granted to the
extent described herein.

22. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E7-19641 Filed 10-4—07; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21
RIN 1018-AV10

Migratory Bird Permits; Removal of
Migratory Birds From Buildings

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, change the regulations
governing migratory bird permitting. We
amend 50 CFR part 21 to allow removal
of migratory birds (other than federally
listed threatened or endangered species,
bald eagles, and golden eagles) from
inside buildings in which the birds may
pose a threat to themselves, to public
health and safety, or to commercial
interests.

DATES: This rule is effective on
November 5, 2007.

ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, at the Division of
Migratory Bird Management, U.S. Fish
and Wildlife Service, 4501 North Fairfax
Drive, Room 4091, Arlington, Virginia
22203-1610.

FOR FURTHER INFORMATION CONTACT:
George T. Allen, Wildlife Biologist,
Division of Migratory Bird Management,
U.S. Fish and Wildlife Service, 703—
358-1825.

SUPPLEMENTARY INFORMATION:

Background

The U.S. Fish and Wildlife Service is
the Federal agency delegated the
primary responsibility for managing
migratory birds. The delegation is
authorized by the Migratory Bird Treaty
Act (MBTA) (16 U.S.C. 703 et seq.),
which implements conventions with
Great Britain (for Canada), Mexico,
Japan, and the Soviet Union (Russia).
Raptors (birds of prey) are afforded
Federal protection by the 1972
amendment to the Convention for the
Protection of Migratory Birds and Game
Animals, February 7, 1936, United
States-Mexico, as amended; the
Convention between the United States
and Japan for the Protection of
Migratory Birds in Danger of Extinction
and Their Environment, September 19,
1974; and the Convention Between the
United States of America and the Union
of Soviet Socialist Republics (Russia)
Concerning the Conservation of
Migratory Birds and Their Environment,
November 26, 1976. A list of migratory
bird species protected by the MBTA can
be found at 50 CFR 10.13.

To simplify removal of migratory
birds from buildings in which their
presence may be a threat to the birds, to
public health and safety, or to
commercial interests, we will allow the
removal of any migratory bird, except a
threatened or endangered species, a bald
eagle, or a golden eagle, from the inside
of any building in which a bird might
be trapped, without requiring a
migratory bird permit to do so. The bird
must be captured using a humane
method and, in most cases, immediately
released to the wild. This regulation
does not allow removal of birds or nests
from the outside of buildings without a
permit. Removal of active nests from
inside buildings must be conducted by
a federally permitted migratory bird
rehabilitator.

This regulatory addition will facilitate
removal of birds from buildings, which
would otherwise require a migratory
bird permit. Our changes are detailed
below in the Regulation Promulgation
section of this document.

What Comments on the Proposed Rule
Did We Receive?

We received six sets of comments on
the proposed rule. The comments raised
relatively few issues, which we discuss
here.

Issue: One commenter believed that
the rule should include bird nests.

Response: Removal or destruction of
nests of most species of birds when the
nests are not in use is allowed. With this
regulations change, an active nest may
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be removed from inside a building with
the assistance of a permitted
rehabilitator. We clarified the relevant
language in this rule.

Issue: A commenter suggested that the
words “‘and for buildings undergoing
renovation or demolition” be added
after the words “‘commercial interests.”

Response: Renovation and demolition
of buildings can be conducted outside
the nesting season, which is relatively
short for most species. A nest of any
species protected under one or more of
the Migratory Bird Conventions is
protected during the nesting season.
This provision is unchanged by this
rule.

Comment: “We suggest this proposal
should more specifically indicate what
time frame is meant by ‘promptly’ as
used in the sections on releasing birds
and on transferring injured and
orphaned birds to rehabilitators.”

Response: We replaced the term
“promptly” with “immediately,” and
qualified this requirement slightly by
requiring that an exhausted, ill, injured,
or orphaned bird be sent to a
rehabilitator.

Comment: “I fear that if you open up
this wildlife management category as is
proposed, there will be a resulting
unorthodox influx of raptors into
warehouse buildings across the United
States to clean-out invasive bird species.
The claim will be they came through the
doors when, actually, many will have
been intentionally introduced by
unscrupulous lay-people and store
managers having introduced the raptor
to its captivity and peril but unable to
get it out. I already see and hear about
many of these every year. However,
something does need to happen to
improve the raptor recovery service
response time to these corporations, but
something also needs to be done to
prevent the criminal activity of
capturing a free raptor in the
environment and placing it in harms
way into a “box store”” environment to
clean-out invasive species. All too often,
these magnificent wild raptors perish
trying to get out or by being
mishandled.”

Response: In most cases this action is
not legal, but we added language to the
regulation to address this concern.

Required Determinations

Regulatory Planning and Review

The Office of Management and Budget
has determined, in accordance with the
criteria in Executive Order (E.O.) 12866,
that this rule is not a significant
regulatory action.

a. This rule will not have an annual
economic effect of $100 million or more.

It will not adversely affect an economic
sector, productivity, jobs, the
environment, or other units of
government. A cost-benefit and
economic analysis thus is not required.
There are minimal costs associated with
this rule.

b. This rule does not create
inconsistencies with other agencies’
actions. It deals solely with governance
of migratory bird permitting in the
United States. No other Federal agency
has any role in regulating activities with
migratory birds.

c. There are no entitlements, grants,
user fees, or loan programs associated

with the regulation of birds in buildings.

d. This rule does not raise novel legal
or policy issues, and is in compliance
with other laws, policies, and
regulations.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104—121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide the statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and we certify that this action will
not have a significant economic impact
on a substantial number of small
entities, because the changes we are
making are intended primarily to
simplify removal of birds from
structures in which the birds may either
pose a threat to public health and safety
or commercial interests, or be at risk
themselves.

The costs associated with this change
to our regulations would be very small.
This rule is not a major rule under
SBREFA (5 U.S.C. 804(2)). It will not
have a significant impact on a
substantial number of small entities, so
a regulatory flexibility analysis of this
action is not required.

a. This rule will not have an annual
effect on the economy of $100 million
or more.

b. This rule will not cause a major
increase in costs or prices for
consumers; individual industries;
Federal, State, or local government
agencies; or geographic regions.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely’” affect small governments. A
small government agency plan is not
required. Actions under the regulation
will not affect small government
activities in any significant way.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, the
rule will not have significant takings
implications. A takings implication
assessment is not required. This rule

does not contain a provision for taking
of private property.

Federalism

No significant economic impacts are
expected to result from allowing
individuals, businesses, or government
offices to remove migratory birds from
buildings. This rule will not interfere
with the States’ ability to manage
themselves or their funds, nor does it
have sufficient Federalism effects to
warrant preparation of a Federalism
assessment under E.O. 13132.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule will not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

We examined these regulations under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). There will be
no new information collection
requirements associated with this
change to our regulations. We may not
collect or sponsor, nor is a person
required to respond to, a collection of
information unless it displays a
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currently valid Office of Management
and Budget control number.

National Environmental Policy Act

We have analyzed this rule in
accordance with the National
Environmental Policy Act (NEPA), 42
U.S.C. 432—-437(f), and part 516 of the
U.S. Department of the Interior Manual
(516 DM). A change to our regulations
allowing the removal of migratory birds
from buildings will not have a
significant environmental impact.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that there are no potential
effects. This rule will not interfere with
the Tribes’ ability to manage themselves
or their funds or to regulate migratory
bird activities on Tribal lands.

Energy Supply, Distribution, or Use

On May 18, 2001, the President issued
E.O. 13211 addressing regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. Because this rule would
affect only removal of birds from
structures in limited circumstances, it is
not a significant regulatory action under
E.O. 12866, and will not significantly
affect energy supplies, distribution, or
use. Therefore, this action is not a
significant energy action and no
Statement of Energy Effects is required.

Environmental Consequences of the
Action

The change we are making is to allow
people to remove birds protected under
the Migratory Bird Treaty Act from
buildings. We do not expect significant
environmental impacts of this action.

Socioeconomic. We do not expect the
action to have discernible
socioeconomic impacts.

Migratory bird populations. This rule
will not alter the take of migratory birds
from the wild. It will not change
migratory bird populations.

Endangered and Threatened Species.
The regulation is for migratory birds
other than threatened or endangered
species. It will not affect threatened or
endangered species or habitats
important to them.

Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out ( is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of [critical]
habitat” (16 U.S.C. 1536 (a)(2)). The
change to our regulations will not affect
listed species.

Author

The author of this rulemaking is Dr.
George T. Allen, U.S. Fish and Wildlife
Service, Division of Migratory Bird
Management, 4401 North Fairfax Drive,
Mail Stop 4107, Arlington, VA 22203-
1610.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

m For the reasons stated in the preamble,
we amend part 21 of subchapter B,
chapter [, title 50 of the Code of Federal
Regulations, as follows.

PART 21—MIGRATORY BIRD PERMITS

m 1. The authority citation for part 21
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755 (16 U.S.C. 703); Public Law 95-616,
92 Stat. 3112 (16 U.S.C. 712(2)); Public Law
106—108, 113 Stat. 1491, Note following 16
U.S.C. 703.

m 2. Amend § 21.12 by:

m a. Revising the introductory paragraph
and paragraph (a);

m b. Redesignating paragraphs (b), (c),
and (d) as paragraphs (b)(1), (b)(2), and
(c) and adding a new heading to
paragraph (b);

m c. Adding a heading to newly
designated paragraph (c); and

m d. Adding a new paragraph (d), to read
as set forth below.

§21.12 General exceptions to permit
requirements.

The following persons or entities
under the following conditions are
exempt from the permit requirements:

(a) Employees of the Department of
the Interior (DOI): DOI employees
authorized to enforce the provisions of

the Migratory Bird Treaty Act of July 3,
1918, as amended (40 Stat. 755; 16
U.S.C. 703—(711), may, without a
permit, take or otherwise acquire, hold
in custody, transport, and dispose of
migratory birds or their parts, nests, or
eggs as necessary in performing their
official duties.

(b) Employees of certain public and
private institutions:

(1) * * *

(2) * * %

(c) Licensed veterinarians:
* * * * *

(d) General public: Any person may
remove a migratory bird from the
interior of a building or structure under
certain conditions.

(1) You may humanely remove a
trapped migratory bird from the interior
of a residence or a commercial or
government building without a Federal
permit if the migratory bird:

(i) Poses a health threat (for example,
through damage to foodstuffs);

(ii) Is attacking humans, or poses a
threat to human safety because of its
activities (such as opening and closing
automatic doors);

(iii) Poses a threat to commercial
interests, such as through damage to
products for sale; or

(iv) May injure itself because it is
trapped.

(2) You must use a humane method to
capture the bird or birds. You may not
use adhesive traps to which birds may
adhere (such as glue traps) or any other
method of capture likely to harm the
bird.

(3) Unless you have a permit that
allows you to conduct abatement
activities with a raptor, you may not
release a raptor into a building to either
frighten or capture another bird.

(4) You must immediately release a
captured bird to the wild in habitat
suitable for the species, unless it is
exhausted, ill, injured, or orphaned.

(5) If a bird is exhausted or ill, or is
injured or orphaned during the removal,
the property owner is responsible for
immediately transferring it to a federally
permitted migratory bird rehabilitator.

(6) You may not lethally take a
migratory bird for these purposes. If
your actions to remove the trapped
migratory bird are likely to result in its
lethal take, you must possess a Federal
Migratory Bird Permit. However, if a
bird you are trying to remove dies, you
must dispose of the carcass immediately
unless you have reason to believe that
a museum or scientific institution might
be able to use it. In that case, you should
contact your nearest Fish and Wildlife
Service office or your State wildlife
agency about donating the carcass.
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(7) For birds of species on the Federal
List of Threatened or Endangered
Wildlife, provided at 50 CFR 17.11(h),
you may need a Federal threatened or
endangered species permit before
removing the birds (see 50 CFR 17.21
and 50 CFR 17.31).

(8) You must have a permit from your
Regional migratory bird permits office to
remove a bald eagle or a golden eagle
from a building (see 50 CFR Part 22).

(9) Your action must comply with
State and local regulations and
ordinances. You may need a State,
Tribal, or Territorial permit before you
can legally remove the bird or birds.

(10) If an active nest with eggs or
nestlings is present, you must seek the
assistance of a federally permitted
migratory bird rehabilitator in removing
the eggs or nestlings. The rehabilitator is
then responsible for handling them
properly.

(11) If you need advice on dealing
with a trapped bird, you should contact
your closest Fish and Wildlife Service
office or your State wildlife agency.

Dated: September 4, 2007.
David M. Verhey,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. E7—19712 Filed 10—4—07; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[1.D. 020607C]

RIN 0648-AV10

Atlantic Highly Migratory Species;
Atlantic Swordfish Quotas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations governing the North and
South Atlantic swordfish fisheries to
implement two recommendations by the
International Commission for the
Conservation of Atlantic Tuna
(ICCAT)(Recommendations 06—02 and
06—03). These recommendations
establish baseline quotas for North and
South Atlantic swordfish, respectively,
and set caps on underharvest carryover.
Additionally, recommendation 06—02
allows a contracting party (CPC) with a
total allowable catch (TAC) allocation to
make a transfer within a fishing year of

up to 15 percent of its baseline
allocation to other CPCs with TAC
allocations, as long as the transfer is
conducted in a manner that is consistent
with domestic obligations and
conservation considerations. This final
rule will transfer 15 percent of the North
Atlantic swordfish baseline quota into
the reserve category which would allow
it to be transferred to other CPCs with
TAC allocations. In addition, this final
rule modifies the North and South
Atlantic swordfish quotas for the 2006
fishing year to account for updated
landings information from the 2004 and
2005 fishing years. Finally, this final
rule includes the option of an internet
website as an additional method for
complying with the Atlantic Highly
Migratory Species (HMS) Angling or
Atlantic HMS Charter/Headboat
category(s 24 hour reporting
requirement. Currently, reporting is by
telephone only. This rule will remain in
effect until ICCAT provides new
recommendations for the U.S. swordfish
fisheries.

DATES: This rule is effective on
November 5, 2007.

ADDRESSES: For copies of the Final
Environmental Assessment/Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (EA/RIR/FRFA),
please write to Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910, or at
301-713-1917 (fax). Copies are also
available from the HMS website at
http://www.nmfs.noaa.gov/sfa/hms/.
FOR FURTHER INFORMATION CONTACT:
Heather Ann Halter or Karyl Brewster-
Geisz by phone: 301-713-2347 or by
fax: 301-713-1917.

SUPPLEMENTARY INFORMATION:

Background

The U.S. Atlantic swordfish fishery is
managed under the 2006 Consolidated
HMS Fishery Management Plan (FMP).
Implementing regulations at 50 CFR part
635 are issued under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq. and the Atlantic Tunas
Convention Act (ATCA), 16 U.S.C. 971
et seq. Regulations issued under the
authority of ATCA carry out the
recommendations of ICCAT.

Currently, baseline quotas for North
and South Atlantic swordfish are
2,937.6 metric tons (mt) dressed weight
(dw) for the North Atlantic and 90.2 mt
dw for the South Atlantic. Baseline
quotas for the United States are
established by implementing
recommendations from the International
Commission for the Conservation of

Atlantic Tunas, or ICCAT. Each fishing
year, quotas are adjusted by carrying
over the entire under harvest or
deducting overharvest from the previous
fishing year. Thus, the entire under
harvest is added to the next year(s
baseline quota. Finally, no additional
quota has been added to the reserve
category since it was created in 2002
and it continues to decrease each year
because 18.8 mt dw is transferred to
Canada annually from the reserve.

On June 18, 2007 (72 FR 33436),
NMFS published a proposed rule that
examined alternatives for implementing
2006 ICCAT recommendations 06—02
and 06—03. Among the topics explored
in the alternatives were North and
South Atlantic swordfish quotas and
underharvest carryovers, as well as
alternatives exploring mechanisms for a
permissible 15 percent North Atlantic
baseline quota transfer to other CPCs
with TAC allocations. Information
regarding these alternatives was
provided in the preamble of the
proposed rule and is not repeated here.

Final Quotas, Underharvest Carryover
Caps, and Transfer Allocation for North
and South Atlantic Swordfish

The final 2007 and 2008 baseline
quotas for North and South Atlantic
swordfish are 2,937.6 mt dw and 75.2
mt dw, respectively. In addition, final
2007 and 2008 carryover caps will be 50
percent of the original baseline
allocation for the North Atlantic
(1,468.8 mt dw) and 100 percent of the
original baseline allocation for the
South Atlantic (75.2 mt dw). The 100
percent cap for the South Atlantic will
also apply to 2006 carryover. The final
mechanism for possible 15 percent
transfer to other CPCs will be placement
of 15 percent of the 2007 North Atlantic
baseline quota allocation (440.6 mt dw)
into the 2007 reserve category. The final
North and South Atlantic 2007 and 2008
swordfish quotas, carryover caps, and
transfer mechanism to the North
Atlantic reserve category are provided
in Table 1. These baselines and
carryovers will continue until ICCAT
issues new recommendations for the
United States. Both the North and South
Atlantic swordfish fisheries are open
unless closed per 50 CFR 635.28(c)(1).
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TABLE 1 — FINAL NORTH AND SOUTH

ATLANTIC SWORDFISH BASELINE
QuUOTAS, CARRYOVER CAPS, AND
NORTH ATLANTIC RESERVE CAT-
EGORY QUOTA

North 2006
Atlantic
Sword-
fish
Quota
(mt dw)

2007 2008

Directed
Quota

2,554.9 |2,1143 |2,133.1

Inci- 300.0 300.0 300.0

dental
Quota

Reserve | 82.7 523.3 504.5

Quota

Baseline
Quota

2,937.6 |2,937.6 |2937.6

Carry- 1,468.8 1,468.8

over Cap

no cap

South
Atlantic
Sword-
fish
Quota
(mt dw)

2006 2007 2008

Baseline | 90.2 75.2 75.2

Quota

Carry- 75.2 75.2 75.2

over Cap

Final Addition to Atlantic HMS Angling
or Atlantic HMS Charter/Headboat
Category 24 hour reporting requirement

NMFS will include the option of an
internet website as an additional
method for complying with the Atlantic
HMS Angling or Atlantic HMS Charter/
Headboat category(s 24 hour reporting
requirement. Previously, reporting was
by telephone only.

Response To Comments

NMFS conducted three public
hearings to receive comments on the
proposed rule. The comment period
ended on July 18, 2007. Comments on
the proposed rule (June 18, 2007; 72 FR
33436) are summarized below, together
with NMFS’ responses.

Comment 1: NMFS received several
comments in support of the addition of
an internet reporting option for the HMS
angling and charter/headboat 24 hour
reporting requirement. Comments noted
that reporting a landing using the
internet is very helpful, easy, and is less
frustrating than calling in a landing.

Response: NMFS will implement the
internet option for the HMS angling and
charter/headboat 24 hour reporting

requirement to provide fishermen with
more flexibility in satisfying the
requirement. Those who prefer to report
by phone may still do so, and those that
prefer reporting by internet may choose
that option in lieu of telephone
reporting.

Comment 2: NMFS received several
comments in support of the preferred
alternative 1b, following ICCAT
recommendations for quotas and
underharvest carryover caps.

Response: Implementation of
alternative 1b will establish baseline
quotas and carryover caps consistent
with ICCAT recommendations 06—02
and 06—03 and the Atlantic Tunas
Convention Act.

Comment 3: NMFS received
comments in support of preferred
alternative 2b, which will introduce the
transfer provision in ICCAT
recommendation 06—-02 by transfering
15 percent of the 2007 North Atlantic
swordfish U.S. baseline quota (440.6 mt
dw) into the reserve category which
would allow it to be transferred to other
CPCs with TAC allocations.
Additionally, NMFS received a
comment opposing preferred alternative
2b, which will transfer 15 percent of the
2007 North Atlantic swordfish U.S.
baseline quota (440.6 mt dw) into the
reserve category which would allow it
to be transferred to another CPC. This
comment favored alternative 2c, which
would take the allowable 15 percent
transfer (if it were to be made) to
another CPC from the directed quota at
the time of request.

Response: NMFS will implement
alternative 2b in order to replenish a
reserve quota that has not been
increased since its creation in 2002 and
also to create a reliable directed fishery
quota at the start of a given fishing
season. If alternative 2c were
implemented, a 15 percent transfer (if it
were made) out of the directed quota
would not allow swordfish vessel
owners and directed permit holders to
adequately plan for the upcoming
fishing year due to sudden directed
quota loss.

Comment 4: NMFS received several
comments stating that, if NMFS
eventually decides to transfer 15 percent
of the North Atlantic swordfish quota to
one or more CPCs, NMFS should choose
a transfer to Canada over a transfer to
Mexico. These statements were due to
the belief that Canada(s fishing practices
are more environmentally friendly than
those of Mexico. In addition, NMFS
received a comment opposing any
transfer of quota to a CPC at this time.

Response: NMFS has not, at this time,
decided to transfer 15 percent of the
North Atlantic swordfish quota to any

given CPC. If requested in the future,
NMFS would consider implementing
the transfer under a separate action.
Such an action would consider the
ecological and economic impacts of
transferring quota to that CPC. This is
consistent with ICCAT recommendation
06—02 regarding quota transfer to
another CPC, which states that a country
which decides to implement the 15
percent quota transfer may do so
consistent with domestic obligations
and conservation considerations.

Comment 5: NMFS received
comments that Canadian fishermen
undergo feast or famine practices in
order to catch their full quota at the end
of the summer, which drops the U.S.
catch. These comments stated that it
would be better if NMFS could give
Canada the 18.8 mt dw annual transfer
a little at a time in order to spread their
landings out and prevent these feast or
famine practices.

Response: Under recommendation
06—02, ICCAT provides Canada 18.8 mt
dw annually from the U.S. baseline
quota. That transfer is for Canada to use
as it sees fit. This rulemaking will not
modify the 18.8 mt dw annual transfer
to Canada nor influence Canadian
fishing practices.

Changes to the Proposed Rule

NMFS did not make any changes from
the June 18, 2007, proposed rule (72 FR
33436).

Classification

NMEF'S has determined that this action
is consistent with the conservation goals
of ICCAT, the Magnuson-Stevens Act,
ATCA, the Consolidated HMS FMP, and
other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

In compliance with section 604 of the
Regulatory Flexibility Act, a Final
Regulatory Flexibility Analysis (FRFA)
was prepared for this rule. The FRFA
analyzes the anticipated economic
impacts of the preferred actions and any
significant alternatives to the final rule
that could minimize economic impacts
on small entities. Each of the statutory
requirements of Section 604 of the
Regulatory Flexibility Act has been
addressed, and a summary of the FRFA
is below. The full FRFA and analysis of
economic and ecological impacts, are
available from NMFS (see ADDRESSES).

Section 604(a)(1) of the Regulatory
Flexibility Act requires the Agency to
state the objective and need for the rule.
The objective of this rule is, consistent
with the Magnuson-Stevens Act and the
Atlantic Tunas Convention Act, to
comply with ICCAT recommendations
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in establishing U.S. quotas, capping the
amount of carryover from 2006 for both
North and South Atlantic swordfish,
and establishing a mechanism for
transferring up to 15 percent of the U.S.
swordfish allocation to other ICCAT
CPCs. NMFS needs to implement this
action in order to comply with ICCAT
recommendations and the ATCA.

Section 604(a)(2) of the Regulatory
Flexibility Act requires the Agency to
summarize significant issues raised by
the public comment in response to the
Initial Regulatory Flexibility Analysis
(IRFA), a summary of the Agency(s
assessment of such issues, and a
statement of any changes made as a
result of the comments. The IRFA was
done as part of the draft EA for the
proposed rule of this action. NMFS did
not receive any comments specific to
the IRFA or the economic impacts of the
proposed alternatives.

Section 604(a)(3) of the Regulatory
Flexibility Act requires the Agency to
describe and provide an estimate of the
number of small entities to which the
rule will apply. This rule could directly
affect commercial and recreational
swordfish fishermen in the Atlantic
Ocean in the United States. The
commercial swordfish fishery is
composed of fishermen who hold a
swordfish directed, incidental, or
handgear limited access permit, all of
which NMFS considers to be small
entities. There are also related
industries including processors, bait
houses, and equipment suppliers, but
these industries are not directly affected
by this rule. As of February 2006, there
were 365 commercial swordfish permit
holders for directed, incidental, and
handgear permits. Also as of February
2006, there were 25,238 HMS angling
permit holders who could land
swordfish recreationally (i.e., not for
profit), and 4,173 charter/headboat
permit holders authorized to land
swordfish. More information regarding
the numbers of small entities involved
in the swordfish fishery can be found in
Chapter 6 of the EA (see ADDRESSES).

Section 604(a)(4) of the Regulatory
Flexibility Act requires the Agency to
describe the projected reporting,
recordkeeping, and other compliance
requirements of the final rule, including
an estimate of the classes of small
entities which would be subject to the
requirements of the report or record.
None of the alternatives considered for
this final rule would result in additional
reporting, recordkeeping, and
compliance requirements.

Section 604(a)(5) of the Regulatory
Flexibility Act requires the Agency to
describe the steps taken to minimize the
significant economic impact on small

entities consistent with the stated
objectives and applicable statutes.
Additionally, the Regulatory Flexibility
Act (5 U.S.C. 603(c)(1)-(4)) lists four
general categories of “‘significant”
alternatives that would assist an agency
in the development of significant
alternatives. These categories of
alternatives are: (1) establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage for small entities.

NMFS considers all permit holders in
the swordfish fishery to be small
entities. In order to meet the objectives
of this final rule, consistent with the
Magunson-Stevens Act and ATCA,
NMFS cannot exempt small entities or
change the reporting requirements only
for small entities. Thus, there are no
alternatives discussed that fall under the
first and fourth categories described
above. In addition, none of the
alternatives considered would result in
additional reporting or compliance
requirements (category two above).
NMEFS does not know of any
performance or design standards that
would satisfy the aforementioned
objectives of this rulemaking while,
concurrently, complying with the
Magnuson-Stevens Act and ATCA. As
described below, NMFS analyzed five
different alternatives in this final
rulemaking and provides justification
for selection of the preferred alternative
to achieve the desired objective.

The alternatives included:
maintaining current baseline quotas for
North and South Atlantic swordfish
(alternative 1a, no action),
implementing North and South Atlantic
swordfish quotas and underharvest
provisions as outlined in ICCAT
recommendations 06—02 and 06—03
(alternative 1b), allocating no additional
swordfish quota to the reserve category
(alternative 2a, no action), transferring
15 percent (440.6 mt dw) of the 2007
baseline North Atlantic swordfish
allocation to the reserve category
(alternative 2b), and establishing
procedures for possible implementation
of the transfer provision outlined in
ICCAT recommendation 06—02
(alternative 2¢). Implementing North
and South Atlantic swordfish quotas
and underharvest provisions as outlined
in ICCAT recommendations 06—02 and
06—03 (alternative 1b) and transferring
15 percent (440.6 mt dw) of the 2007
baseline North Atlantic swordfish

allocation to the reserve category
(alternative 2b) are the preferred
alternatives.

Alternatives Considered for Quotas and
Underharvest Carryovers

Alternative 1a is considered the no
action alternative since it would
maintain existing baseline quotas for
North and South Atlantic swordfish, as
well as carryover entire underharvests
in future fishing years (e.g., 2007 and
beyond). This alternative is not
preferred because it would fail to
comply with international obligations
under ICCAT and ATCA.

Maintaining existing baseline quotas
would fail to decrease the South
Atlantic recommended baseline quota
from 90.2 mt dw to 75.2 mt dw.
Furthermore, failing to cap overharvests
consistent with ICCAT
recommendations 06—02 and 06—03
would result in carryover that would
more than double what is recommended
by ICCAT.

Alternative 1b, the preferred
alternative, which will implement North
and South Atlantic swordfish quotas
and underharvest provisions as outlined
in ICCAT recommendations 06—02 and
06—03, complies with ICCAT
recommendations. North Atlantic
underharvest carryover will be capped
at 50 percent of the 2007 and 2008
baseline quota allocations (1,468.8 mt
dw). South Atlantic underharvest
carryover will be capped at 100 percent
of the 2007 and 2008 baseline quota
allocations (75.2 mt dw) and South
Atlantic underharvest carryover for
2006 will be capped at 100 mt ww (75.2
mt dw). In addition, alternative 2b will
allow for 2,022.56 mt dw of the U.S.
2005 North Atlantic underharvest to be
redistributed among other CPCs in 2007
(1,011.28 mt dw) and 2008 (1,011.28 mt
dw), consistent with ICCAT
recommendation 06—02.

By applying caps and baseline quotas
in ICCAT recommendations 06—02 and
06—03 for 2007, prices for fully realized
quota harvests can be calculated in
order to compare the application of
alternative 1a versus 1b. Application of
alternative 1b versus la may result in a
loss of $45.3 million for the North
Atlantic swordfish fishery in 2007 if
harvests are fully realized. Application
of alternative 1b versus 1a may result in
a loss of $0.14 million for the South
Atlantic swordfish fishery in 2007 if
harvests are fully realized. However,
baseline quotas for the North and South
Atlantic have not been fully realized in
recent years. The pelagic longline fleet
has not caught the entire U.S. swordfish
quota, causing significant amounts of
swordfish quota to be carried over in
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past fishing years. For example, the
amount of total underharvest in the
North Atlantic during years 2004—-2006
was 3,528.8 mt dw, 4,806.1 mt dw, and
6,905.9 mt dw, respectively. In recent
years, there have been no landings of
swordfish in the South Atlantic. A
reduction in the growth of underharvest
carryovers, and the June 7, 2007, final
rule (72 FR 31688) to help revitalize the
swordfish industry, would increase the
ability of the vessel owners and permit
holders in the pelagic longline fleet to
catch their full quota. In conclusion,
maintaining the North Atlantic baseline
quota, decreasing the South Atlantic
baseline quota, and capping
underharvest carryovers in both
swordfish fisheries would not have
adverse impacts on a large number of
small entities.

Alternatives Considered for Quota
Transfers

Alternative 2a is considered the no
action alternative since it would
maintain the reserve category whereby
no new quota allocations would
replenish the reserve. This alternative is
not preferred because the 18.8 mt dw
per year transfer to Canada would
eventually deplete the reserve.
Consistent with §635.27(c)(1)(i)(D), the
reserve has four stated uses. Quota in
the reserve category may be used for
inseason adjustments to other fishing
categories, to compensate for projected
or actual overharvest in any category,
for fishery independent research, or for
other purposes consistent with
management objectives. The status quo
alternative does not create any new
economic burdens on the North Atlantic
commercial swordfish fishery, however,
if the reserve were to be completely
depleted in future fishing years, its four
stated uses could not be implemented.
For example, other swordfish quota
categories could not be supplemented
through transfers from the reserve,
overharvests could not be covered, and
valuable data could not be obtained by
using quota for fishery independent
research.

Alternative 2b, the preferred
alternative, will transfer 15 percent
(440.6 mt dw) of the 2007 baseline U.S.
North Atlantic swordfish allocation to
the reserve category. This will replenish
the reserve and make it available for its
four stated uses.

Alternative 2c would establish
procedures for possible implementation
of the transfer provision outlined in the
2006 ICCAT recommendation 06—02 to
handle transfer requests or offers by
other CPGCs. This alternative differs from
alternative 2b in that 2c would not place
15 percent of the North Atlantic

baseline quota directly into the reserve.
Rather, if the situation arose for a
needed transfer, a transfer of up to 15
percent would be made from the
directed quota category.

Alternative 2b is preferred over 2c
because placing 15 percent of the North
Atlantic baseline quota directly into the
reserve would replenish the reserve and
also create a reliable directed fishery
quota at the start of a given fishing
season. If 2c were implemented, a 15
percent transfer (if it were made) out of
the directed quota may not allow the
fishery to adequately prepare for the
upcoming year, since the directed quota
would suddenly decrease during a
season in which a transfer might be
made. The industry might prepare and
purchase such things as equipment for
an upcoming season and lose revenue
due to this quota reduction.

Alternative 2b would replenish a
reserve that would otherwise become
depleted in future fishing years through
the annual 18.8 mt dw transfer to
Canada. This creates four options
(previously mentioned) for use of the 15
percent (440.6 mt dw) allocated reserve
quota. Placing 15 percent of the 2007
and 2008 baseline quota directly into
the reserve would provide for a directed
fishery quota that would not be reduced
due to an in-season transfer, as well as
provide opportunity to cover other U.S.
North Atlantic swordfish quota
categories should the situation arise.

Implementing alternative 2b,
transferring 15 percent of the U.S.
baseline quota to the reserve, amounts
to 3,601.9 mt dw for the North Atlantic
directed swordfish fishery and 504.5 mt
dw for the reserve during the 2007
fishing year. If alternative 2b is not
implemented, the North Atlantic
directed swordfish fishery would have a
larger quota of 4,042.5 mt dw and a
smaller reserve of 63.9 mt dw. The
implementation of alternative 2b would
therefore result in a potential loss in
revenue of $3.7 million to the North
Atlantic directed swordfish fishery
when compared to the status quo.
However, NMFS does not expect fishing
effort to increase in the short term to the
extent that this loss would be realized.
U.S. fishermen have not caught their
full swordfish quota since 2000,
resulting in large underharvest
carryovers which, in turn, made for
large adjusted quotas. Therefore, NMFS
believes that the caps, and the June 7,
2007, final rule (72 FR 31688) to
revitalize the swordfish industry, would
help the fishery harvest the swordfish
quota without the large carryovers
which have occurred in the past.
Furthermore, as previously stated, one
of the four possible uses of the reserve

would be to transfer quota back to the
directed swordfish category if needed,
which may also prevent this potential
economic loss from being realized.
Therefore, alternative 2b is preferred
over 2¢ because it minimizes any
economic impact and complies with
international obligations.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Management,
Reporting and recordkeeping
requirements, Treaties.

Dated: October 1, 2007.
Samuel D. Rauch III
Deputy Assistant Administrator for
Regulatory Programs,National Marine
Fisheries Service.

m For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

m 2.In §635.5, paragraph (c)(2) is
revised to read as follows:

§635.5 Recordkeeping and reporting.

* * * * *

(C) L

(2) The owner, or the owner(s
designee, of a vessel permitted, or
required to be permitted, in the Atlantic
HMS Angling or Atlantic HMS Charter/
Headboat category must report all non-
tournament landings of Atlantic blue
marlin, Atlantic white marlin, and
Atlantic sailfish, and all non-
tournament and non-commercial
landings of North Atlantic swordfish to
NMFS by telephone to a number
designated by NMFS, or electronically
via the internet to an internet website
designated by NMFS, or by other means
as specified by NMFS, within 24 hours
of that landing. For telephone landing
reports, the owner, or the owner(s
designee, must provide a contact phone
number so that a NMFS designee can
call the vessel owner, or the owner(s
designee, for follow up questions and to
confirm the reported landing.
Regardless of how submitted, landing
reports submitted to NMFS are not
complete unless the vessel owner, or the
owner(s designee, has received a
confirmation number from NMFS or a
NMFS designee.
* * * * *
m 3.In §635.27, paragraphs (c)(1)(i)(A)
and (D), (c)(1)(ii), and (c)(3)(@) and (ii)
are revised to read as follows:
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§635.27 Quotas.

* * * * *
(C * % %

(1) * % %

(i) * k% %

(A) A swordfish from the North
Atlantic stock caught prior to the
directed fishery closure by a vessel for
which a directed fishery permit, or a
handgear permit for swordfish, has been
issued or is required to be issued is
counted against the directed fishery
quota. The annual fishery quota, not
adjusted for over- or underharvests, is
2,937.6 mt dw for each fishing year.
After December 31, 2007, the annual
quota is subdivided into two equal
semi-annual quotas of 1,468.8 mt dw:
one for January 1 through June 30, and
the other for July 1 through December
31.

* * * * *

(D) A portion of the total allowable
catch of North Atlantic swordfish may
be held in reserve for inseason
adjustments to fishing categories, to
compensate for projected or actual
overharvest in any category, for fishery
independent research, for transfer to
another ICCAT contracting party, or for
other purposes consistent with
management objectives.

* * * * *

(ii) South Atlantic Swordfish. The
annual directed fishery quota for the
South Atlantic swordfish stock is 75.2
mt dw. After December 31, 2007, the
annual quota is subdivided into two

equal semi-annual quotas of 37.6 mt dw:

one for January 1 through June 30, and
the other for July 1 through December
31. The entire quota for the South
Atlantic swordfish stock is reserved for
vessels with pelagic longline gear
onboard and that have been issued a
directed fishery permit for swordfish.
No person may retain swordfish caught
incidental to other fishing activities or
with other fishing gear in the Atlantic
Ocean south of 5 degrees North latitude.

* * * * *

(3) * % %

(i) Except for the carryover provisions
of paragraphs (c)(3)(ii) and (iii) of this
section, NMFS will file with the Office
of the Federal Register for publication
notification of any adjustment to the
annual quota necessary to meet the
objectives of the Consolidated Highly
Migratory Species Fishery Management
Plan.

(ii) If consistent with applicable
ICCAT recommendations, total landings
above or below the specific North
Atlantic or South Atlantic swordfish
annual quota will be subtracted from, or
added to, the following year(s quota for
that area. As necessary to meet

management objectives, such carryover
adjustments may be apportioned to
fishing categories and/or to the reserve.
Carryover adjustments for the North
Atlantic shall be limited to 50 percent
of the baseline quota allocation for that
year. Carryover adjustments for the
South Atlantic shall be limited to 100
mt ww (75.2 mt dw) for that year. Any
adjustments to the 12-month directed
fishery quota will be apportioned
equally between the two semiannual
fishing seasons. NMFS will file with the
Office of the Federal Register for
publication any adjustment or
apportionment made under this
paragraph.

* * * * *

m 4.In § 635.28, paragraph (c)(2) is
revised to read as follows:

§635.28 Closures.

* * * * *

(C]***

(2) Incidental catch closure. When the
annual incidental catch quota specified
in §635.27(c)(1)(i) is reached, or is
projected to be reached, NMFS will file
with the Office of the Federal Register
for publication notification of closure.
From the effective date and time of such
notification until additional incidental
catch quota becomes available, no
swordfish may be landed in an Atlantic
coastal state, or be possessed or sold in
or from the Atlantic Ocean north of 5°
N. lat. unless the directed fishery is
open and the appropriate permits have
been issued to the vessel. In the event
of a directed and incidental North
Atlantic swordfish category closure,
South Atlantic swordfish may be
possessed in the Atlantic Ocean north of
5°N. lat. and/or landed in an Atlantic
coastal state on a vessel with longline
gear onboard, provided that the
harvesting vessel does not fish on that
trip in the Atlantic Ocean north of 5° N.
lat., the fish were taken legally from
waters of the Atlantic Ocean south of 5°
N. lat., and the harvesting vessel reports
positions with a vessel monitoring
system as specified in § 635.69.

[FR Doc. E7-19715 Filed 10-4—-07; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070213033-7033-01]
RIN 0648-XD14

Fisheries of the Economic Exclusive
Zone Off Alaska; Pacific Cod in the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher vessels
using pot gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to fully
use the 2007 total allowable catch (TAC)
of Pacific cod specified for catcher
vessels using pot gear in the BSAL
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 2, 2007, through
2400 hrs, A.l.t., December 31, 2007.
Comments must be received at the
following address no later than 4:30
p.m., A.lLt., October 17, 2007.
ADDRESSES: You may submit comments,
identified by [0648—XD14], by any one
of the following methods:

e Mail to: P.O. Box 21668, Juneau, AK
99802

eHand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, Alaska

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov

e FAX to 907-586—7557, Attn: Ellen
Sebastian

e Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
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BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

NMEFS closed directed fishing for
Pacific cod by catcher vessels using pot
gear in the BSAI under
§679.20(d)(1)(iii) on September 28,
2007 (72 FR 56016, October 2, 2007). As
of October 1, 2007, approximately 529
metric tons of Pacific cod remain in the
2007 Pacific cod TAC allocated to
catcher vessels using pot gear in the
BSALI Therefore, in accordance with
§679.25(a)(1)(i), (a)(2){)(C) and
(a)(2)(iii)(D), and to fully use the 2007
TAC of Pacific cod specified for catcher
vessels using pot gear in the BSAI,
NMFS is terminating the previous
closure and is opening directed fishing
for Pacific cod by catcher vessels using
pot gear in the BSAI The opening is
effective 1200 hrs, A.Lt., October 2,
2007, through 2400 hrs, A.l.t., December
31, 2007.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the Pacific cod
fishery by catcher vessels using pot gear
in the BSAL Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 1, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of

prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow the fishery for
Pacific cod by catcher vessels using pot
gear in the BSAI to be harvested in an
expedient manner and in accordance
with the regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
October 17, 2007.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 1, 2007.

Emily H. Menashes

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07—4955 Filed 10-2-07; 1:38 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070213033—-7033-01]
RIN 0648-XD11

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Processor Vessels Using
Hook-and-line Gear in the Bering Sea
and Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher
processor vessels using hook-and-line
gear in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to prevent exceeding
the 2007 directed fishing allowance
(DFA) of Pacific cod specified for
catcher processor vessels using hook-
and-line gear in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), October 2, 2007, until 1200
hrs, A.l.t., December 31, 2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management

Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2007 Pacific cod TAC allocated to
catcher processor vessels using hook-
and-line gear in the BSAI as a DFA of
68,105 metric tons (mt) is established by
the 2007 and 2008 final harvest
specifications for groundfish in the
BSAI (72 FR 9451, March 2, 2007) and
a reallocation (72 FR 52493, September
14, 2007). See § 679.20(c)(3)(iii) and
(c)(5), and (a)(7)(1)(C).

In accordance with §679.20(d)(1)(iii),
the Administrator, Alaska Region,
NMEFS, has determined that the 2007
Pacific cod TAC allocated to catcher
processor vessels using hook-and-line
gear in the BSAI has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher processor vessels using hook-
and-line gear in the BSAIL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by
catcher processor vessels using hook-
and-line gear in the BSAL. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of September 28, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: September 28, 2007.
Emily H. Menashes

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07—4956 Filed 10-2—07; 1:38 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 697

[Docket No. 0612243160-7448—-02; I.D.
112505A]

RIN 0648—-AU07

Atlantic Coastal Fisheries Cooperative
Management Act Provisions; American
Lobster Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS amends the Federal
American lobster (Homarus americanus)
regulations to implement further
minimum carapace length (gauge)
increases, an escape vent size increase,
and trap reductions in the offshore
American lobster fishery, consistent
with recommendations for Federal
action made by the Atlantic States
Marine Fisheries Commission
(Commission) and in support of the
Commission’s Interstate Fishery
Management Plan for American Lobster
(ISFMP).

DATES: Effective November 4, 2007.
ADDRESSES: Copies of the American
lobster Environmental Assessment/
Regulatory Impact Review/Final
Regulatory Flexibility Analysis (EA/
RIR/FRFA) prepared for this regulatory
action are available upon request from
Harold Mears, Director, State, Federal
and Constituent Programs Office,
Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA 01930.
FOR FURTHER INFORMATION CONTACT:
Peter Burns, Fishery Management
Specialist, (978) 281-9144, fax (978)
281-9117, e-mail peter.burns@noaa.gov.
SUPPLEMENTARY INFORMATION:

Statutory Authority

These new regulations would modify
Federal lobster conservation
management measures in the Exclusive
Economic Zone (EEZ) under the
authority of section 804 of the Atlantic
Coastal Fisheries Cooperative
Management Act (Atlantic Coastal Act)
16 U.S.C 5101 et seq., which states, in

the absence of an approved and
implemented Fishery Management Plan
under the Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act (Magnuson-Stevens
Act) (16 U.S.C. 1801 et seq.) and, after
consultation with the appropriate
Fishery Management Council(s), the
Secretary of Commerce may implement
regulations to govern fishing in the EEZ,
i.e., from 3 to 200 nautical miles (nm)
offshore. The regulations must be (1)
compatible with the effective
implementation of an ISFMP developed
by the Commission and (2) consistent
with the national standards set forth in
section 301 of the Magnuson-Stevens
Act.

Purpose and Need for Management

American lobsters are managed
within the framework of the
Commission. The Commission serves to
develop fishery conservation and
management strategies for certain
coastal species and coordinates the
efforts of the states and Federal
Government toward concerted
sustainable ends. The Commission,
under the provisions of the Atlantic
Coastal Act, decides upon a
management strategy as a collective and
then forwards that strategy to the states
and Federal Government, along with a
recommendation that the states and
Federal Government take action (e.g.,
enact regulations) in furtherance of this
strategy. The Federal Government is
obligated by statute to support the
Commission’s overall efforts. Relevant
to this action, the Commission’s Lobster
Board recommended that the Federal
Government create regulations
consistent with the measures set forth in
the Commission’s Lobster ISFMP as
identified in Addenda II, III, and IV and
XIto Amendment 3 of the ISFMP. As
initially adopted, these addenda
included management measures for
several lobster conservation
management areas (LCMAs/Areas)
including Area 3, the Outer Cape Cod
(Outer Cape) Area and Area 1.
Specifically, these measures included
an escape vent size increase for both
Area 1 and the Outer Cape Area and a
series of gauge increases for the Outer
Cape Area in addition to the measures
considered for Area 3. However, the
Commission’s American Lobster
Management Board (Board), in May
2006, determined that only the Area 3
measures were required and repealed
those specific to the Outer Cape Area
and Area 1. Consequently, NMFS will
implement regulatory measures in three
general categories for LCMA 3: (1)
Gauge size increases (recommended in
Addenda II); (2) an escape vent size

increase (recommended in Addendum
IV) and a delay in the implementation
of the escape vent size increase until
2010 (Addendum XI); and (3) trap
reductions (recommended in
Addendum IV and Addendum XI).
These regulatory changes serve as the
Federal Government’s response to the
Commission’s requested action and are
consistent with NMFS’ resource
objectives, legal mandates, and overall
practical/managerial requirements. The
management measures for the areas
other than Area 3 associated with these
addenda and recommended for Federal
implementation by the Commission will
be addressed in future and ongoing
rulemakings.

The Area 3 broodstock and effort
control measures relevant to this action
directly address the concerns of the
most recent stock assessment. The peer-
reviewed lobster stock assessment in
2005 showed that the American lobster
resource presents a mixed picture (see
the Commission Stock Assessment
Report No. 06-03, published January
2006 at www.asmfc.org.). One theme
throughout the assessment was the high
fishing effort and high mortality rates in
all three stock areas. The assessment
indicated that there is stable abundance
for the Georges Bank (GBK) stock and
much of the Gulf of Maine (GOM) stock
and decreased abundance and
recruitment, yet continued high fishing
mortality rates, for the Southern New
England (SNE) stock and in Statistical
Area 514 (Massachusetts Bay and
Stellwagen Bank) in the GOM stock. Of
particular concern in the 2005 peer-
reviewed stock assessment report is the
SNE stock, where depleted stock
abundance and recruitment coupled
with high fishing mortality rates over
the past few years led the stock
assessment and peer review panel to
recommend additional harvest
restrictions. The SNE stock
encompasses all of Areas 4, 5, and 6,
and part of Areas 2 and 3. Overall, stock
abundance in the GOM is relatively high
with recent fishing mortality
comparable to the past. The GOM stock
encompasses all of Area 1, and part of
both Area 3 and the Outer Cape
Management Area. Currently, high
lobster fishing effort levels in GOM
continue in concert with high stock
abundance, although high effort levels
are not likely to be supportable if
abundance returns to long-term median
levels. The GBK stock seems stable,
with current abundance and fishing
mortality similar to the 20—year average.
The GBK stock encompasses part of
Areas 2, 3, and the Outer Cape
Management Area. While the report
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noted the female proportion of the stock
is increasing slightly, it also cautioned
that further increases in effort are not
advisable, hence, the need for additional
effort reduction and broodstock
protection.

Background

The Commission’s American lobster
management strategy is neither
predicated upon a single measure nor is
it contained within a single document.
Rather, the structure is based on
facilitating ongoing adaptive
management with necessary elements
implemented over time. The
Commission set forth the foundation of
its American Lobster ISFMP in
Amendment 3 in December 1997. The
Federal Government issued compatible
regulations that complemented
Amendment 3 in December 1999.
Amendment 3 regulations established
assorted measures that directly, even if
preliminarily, address overfishing (e.g.,
trap caps and minimum gauge sizes).
Amendment 3 created seven lobster
management areas and established
industry-led lobster management teams
that make recommendations for future
measures to end overfishing, based on
the current status of the stocks.
Additional management measures were
set forth in subsequent Amendment 3
addenda including measures to limit
future access to LCMAs 3, 4, and 5 in
Addendum I (approved by the
Commission in August 1999 and
compatible Federal regulations enacted
March 2003); and measures to increase
protection of American lobster
broodstock in Addenda IT and III
(approved by the Commission in
February 2001 and February 2002,
respectively, and compatible Federal
regulations enacted March 2005).
Addenda IT and III measures included
gauge increases and mandatory v-notch
requirements for Area 3. Additional
lobster management measures, notably
measures that would control effort, were
set forth in later addenda, including
Addendum III, and relative to this
action, Addendum IV (approved by the
Commission in December 2003) that
included additional trap reductions in
Area 3; Addendum V (approved by the
Commission in March 2004) that
included a reduced trap cap in Area 3;
Addendum VI (approved by the
Commission in February 2005);
Addendum VII (approved by the
Commission in November 2005);
Addendum VIII (approved by the
Commission in May 2006); Addendum
IX (approved by the Commission in
October 2006), Addendum X (approved
by the Commission in October 2006),
and Addendum XI that included

recommendations for additional trap
reductions and a delay in the escape
vent size increase in Area 3 (approved
by the Commission in May 2007).

This current Federal rulemaking is
one of three (3) Federal rulemakings that
have their genesis, at least in part, in
Commission Addenda II and III.

The first Addenda II — III rulemaking
began with the publishing, in the
Federal Register, of an advance notice
of proposed rulemaking (“ANPR”) on
May 24, 2001 (66 FR 28726), and ended
with the publishing of a final rule on
March 14, 2006 (71 FR 13027). This first
rulemaking focused primarily on the
broodstock protection measures set forth
in the two addenda, and it was this
similarity in purpose that resulted in
NMFS combining the addenda
recommendations into a single
rulemaking. Addenda II and III,
however, also contained additional
management recommendations; most
notably effort control measures and “if
necessary’’ measures, so called because
they would be considered only if
determined necessary in later years.
These separate measures became more
prominent as the Commission issued
later addenda, causing NMFS to start a
second rulemaking involving Addenda
IIIII in 2005.

The second Addenda II - III
rulemaking actually focuses more on
Commission Addenda IV — VII. This
second rulemaking formally began with
NMFS’ publication of an ANPR in a
Federal Register notice dated May 10,
2005 (70 FR 24495), and remains
ongoing. Specifically, NMFS
determined that the Addenda IT —1III
effort control measures were modified
substantively and revised by the
Commission’s Addenda IV, V, VI, and
VII. Overall, measures proposed in those
Addenda involve additional limited
access programs for Area 2 and the
Outer Cape LCMAs and proposals to
transfer traps in LCMAs 2, 3 and the
Outer Cape. As a result, NMFS will
analyze the Addenda II —III effort
control programs as a component of the
larger more detailed second rulemaking
associated with the effort control
recommendations in Addenda IV VII
NMEFS is still engaged in this second
proposed rulemaking, and the
Commission’s effort control measures
are still under analysis.

The third Addenda II — Il rulemaking,
which is represented in this final rule,
also involves later Commission action,
most notably Addendum XI. This third
rulemaking formally began on December
13, 2005, with NMFS’ publication of an
ANPR in the Federal Register (70 FR
73717). The rulemaking initially
focused on Addenda I III’s so called “if

necessary”’ measures because, although
the measures were in Addenda II IIT at
the time of the first Federal rulemaking,
the Commission had not actually
deemed them necessary until too late in
the process for their inclusion in the
March 26, 2006, final rule. Ultimately,
the Commission modified the
requirements of the ISFMP, voting on
May 8, 2006 that the “if necessary”
measures were, in fact, required only in
LCMA 3, but not in the other LCMAs.
The repealed measures include the
additional escape vent size increase for
LCMA 1 (2 inches X 5 3/4 inches (5.08—
cm X 14.61-cm) rectangular or 2 5/8
inches (6.67 cm) circular by 2008); in
the Outer Cape Cod LCMA, four
additional 1/32-inch (0.08—cm) gauge
increases up to 3 1/2 inches (8.89 cm)
by July 2008 and an escape vent
increase to 2 1/16 inches X 5 3/4 inches
(5.24 cm X 14.61 cm) rectangular or 2
11/16 inch (6.82 cm) circular by 2008.

The Commission voted to approve
draft Addendum XI for public comment
on January 31, 2007, and the document
was approved as part of the ISFMP in
May 2007. The Addendum includes two
additional 2.5—percent trap reductions
for LCMA 3 and a delay in the
implementation of the LCMA 3 escape
vent size increase until 2010. NMFS
incorporated the Addendum XI
proposed measures in this third
rulemaking in an ANPR filed in the
Federal Register on December 18, 2006
(71 FR 75705), and in a subsequent
proposed rule published in the Federal
Register on June 20, 2007 (72 FR 33955)
with the expectation that the Board
would ultimately adopt the measures as
part of the lobster management
framework.

At present, most states have issued
their complementary regulations; the
Federal Government has not. Most
Federal lobster permit holders also hold
a state lobster license, and they must
abide by the ISFMP measures by virtue
of their state license, even if the same
restrictions have not yet been placed on
their Federal permit. Generally, the
exception to state coverage of all ISFMP
measures, under the Commission’s
ISFMP, is for states that are classified as
de minimis states. The focus of the
analysis of measures in this action is for
Federal lobster permit holders from
states that have not implemented all
measures in the Commission’s ISFMP,
and, in the case of this rule, exceptions
to coverage exist for Federal permit
holders from Connecticut, New Jersey,
and the de minimis states. Both the
states of New Jersey and Connecticut
voted to approve Addenda II and IIT and
it is expected that those states will issue
compatible regulations in the immediate
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future. Certain states at the southern end
of the range qualify for de minimis
status because a given state’s declared
annual landings, averaged over a two-
year period, amount to less than 40,000
1b (18,144 kg) of American lobster.
While de minimis states are required to
promulgate all coastwide measures
contained in Section 3.1 of Amendment
3, many of the area-specific measures
for Area 3 identified in this action are
not required to be implemented by the
de minimis states. However, Federal
lobster regulations apply to all entities
fishing for lobster in Federal waters,
including Federal permit holders in de
minimis states.

Based on the impact analysis relative
to this final rule, a negligible number of
Federal trap and non-trap vessels would
be impacted by adoption of these new
measures. The impacts are concentrated
on those few vessels hailing from
Connecticut, New Jersey and the de
minimis states. However, should
Connecticut and New Jersey ultimately
implement these measures as mandated
by the Commission’s ISFMP, as
expected, the impacts will be reduced
even further. Impacts in the de minimis
states are also expected to be minimal;
by definition, the lobster catch has to be
small to even qualify for de minimis
status and lobster catch is not a
principle component of the overall
fishery in those states. In addition, a
number of Federal lobster permit
holders may be impacted by the trap
reductions scheduled for Area 3. Some
Area 3 permit holders electing to fish for
lobster with traps in a nearshore
management area in addition to Area 3,
may endure trap reductions in the
nearshore areas since the Federal lobster
regulations require that Federal lobster
vessels be subject to the lowest trap
limit of all areas that are designated on
the vessel’s Federal lobster permit. In
other words, if a vessel’s Area 3 trap
allocation is reduced to a number that
is less than the vessel’s nearshore
allocation, that vessel’s trap limit in the
nearshore area will be similarly
reduced. Overall, adoption of these new
management measures into the Federal
regulations will facilitate the
cooperative state and Federal
enforcement of lobster regulations by
reducing the regulatory gap between the
states and NMFS.

Description of the Public Process

The actions set forth in this Final Rule
have undergone extensive and open
public notice, debate and discussion
both at the Commission and Federal
levels.

1. Commission Public Process

Typically, this public discussion of a
potential Federal lobster action begins
within the Commission process.
Specifically, the Commission’s Lobster
Board often charges its Plan
Development Team or Plan Review
Team sub-committees of the Lobster
Board - to investigate whether the
existing ISFMP needs to be revised or
amended to address a problem or need,
often as identified in a lobster stock
assessment. The Plan Review and Plan
Development Teams are typically
comprised of personnel from state and
Federal agencies knowledgeable in
scientific data, stock and fishery
condition and fishery management
issues. If a team or teams conclude that
management action is warranted, it will
so advise the Lobster Board, which
would then likely charge the Lobster
Conservation Management Teams
(LCMTs) to develop a plan to address
the problem or need. The LCMTs most
often comprised of industry
representatives will conduct a number
of meetings open to the public wherein
they will develop a plan or strategy, i.e.,
remedial measures, in response to the
Lobster Board’s request. The LCMTs
then vote on the plan and report the
results of their vote back to the Lobster
Board. Minutes of the LCMT public
meetings can be found at the
Commission’s website at http://
www.asmfc.org under the “Minutes &
Meetings Summary’’ page in the
American Lobster sub-category of the
Interstate Fishery Management heading.

After receiving an LCMT proposal, the
Commission’s Lobster Board will often
attempt to seek specialized comment
from both the Lobster Technical
Committee and Lobster Advisory Panel
before the proposal is formally brought
before the Board. The Technical
Committee is comprised of specialists,
often scientists, whose role is to provide
the Lobster Board with specific
technical or scientific information. The
Advisory Panel is a committee of
individuals with particular knowledge
and experience in the fishery, whose
role is to provide the Lobster Board with
comment and advice. Minutes of the
Technical Committee and Advisory
Panel can be found at the Commission’s
website at http://www.asmfc.org under
the “Minutes & Meetings Summary”’
page in the American Lobster sub-
category of the Interstate Fishery
Management heading.

After receiving sub-committee advice,
the Lobster Board will then debate the
proposed measures in an open forum
whenever the Board convenes (usually
four times per year, one time in each of

the spring, summer, fall and winter
seasons). Meeting transcripts of the
Lobster Board can be found at the
Commission’s website at http://
www.asmfc.org under ‘“‘Board
Proceedings” on the “Minutes &
Meetings Summary” page in the
American Lobster sub-category of the
Interstate Fishery Management heading.
These meetings are typically scheduled
months in advance and the public is
invited to comment at every Board
meeting. In the circumstance of an
addendum, the Board will vote on
potential measures to include in a draft
addendum. Upon approving a draft
addendum, the Lobster Board will
conduct further public hearings on that
draft addendum for any state that so
requests. After conducting the public
hearing, the Lobster Board will again
convene to discuss the public
comments, new information, and/or
whatever additional matters are
relevant. After the debate, which may or
may not involve multiple Lobster Board
meetings, additional public comment
and/or requests for further input from
the LCMTs, Technical Committee and
Advisory Panel, the Lobster Board will
vote to adopt the draft addendum, and
if applicable, request that the Federal
Government implement compatible
regulations.

The actions set forth in the final rule
have their genesis in Addenda II, IIT and
IV, and XI. Relative to Addendum II, the
Lobster Board instructed the Plan
Review Team to offer input on the new
stock assessment, including a strategy
for Addendum II, in a public meeting
dated June 6, 2000. In a public meeting
dated August 23, 2000, the Board
directed the PRT to develop Addendum
II, which was to include proposals made
by many of the already involved
LCMTs. In November 2000, the Board
held a further public meeting in which
it voted to approve Addendum Il as a
draft for public comment. Public
hearings were held in three states in
January 2001. Finally, in a public
hearing dated February 1, 2001, the
Lobster Board heard the results of the
January public hearings and formally
voted to approve Addendum II.

Addendum III followed a similar
process. After discussion at the LCMT
level, the Lobster Board voted to draft
Addendum III in a public meeting dated
July 17, 2001. The Board then voted to
approve Addendum III as a draft for
public comment in a public meeting
dated October 16, 2001. Public Hearings
were held in seven states in November
and December 2001. The Lobster Board
was informed of the results of the state
hearings in a public meeting dated



56938 Federal Register/Vol.

72, No. 193/Friday, October 5, 2007 /Rules and Regulations

February 2, 2002 at which time it voted
to formally approve the Addendum III.

Addendum IV was the subject of
multiple public meetings before the
Lobster Board in 2002 and 2003. The
Lobster Board approved Addendum IV
as a draft for public comment in a
public meeting dated August 28, 2003.
Public hearings were held in seven
states in October and November 2003.
The Lobster Board was informed of the
results of the states hearings in a public
meeting dated December 17, 2003 at
which time it voted to formally approve
Addendum IV.

Addendum XI was released for public
comment as a draft document in April
2007 and responded to the findings of
the 2005 peer-reviewed stock
assessment regarding the need for the
development of management measures
to address the depleted abundance, low
recruitment and high fishing mortality
rates in the SNE stock. Several states
held public hearings on the draft
addendum in April 2007 and the final
addendum was approved by the
Commission’s Lobster Board in May
2007. In addition to a full suite of
measures designed as the SNE Stock
Rebuilding Program, the addendum, as
it relates to this final rule, adopts the
two additional Area 3 trap reductions of
2.5 percent, the Area 3 escape vent size
increase, and the extension of the
implementation of the escape vent
increase to 2010.

2. Federal Public Process

Since the transfer of Federal lobster
management in December 1999 from the
Magnuson-Stevens Act, with its Federal
Fishery Management Councils, to the
Atlantic Coastal Act, with the Atlantic
States Marine Fisheries Commission,
Federal lobster action has typically been
undertaken in response to a
Commission action.

The development of this current
rulemaking began in response to the
Commission’s approval of Addendum II
in February 2001 and request for
complimentary Federal regulations.
Since that time, NMFS has filed
numerous public notices in the Federal
Register seeking public comment on the
recommendations made by the
Commission in Addenda II, IIT and IV
and XI. The Federal filings and notices
were specified in detail in the
Background section of this document.
The Commission and the New England
and Mid-Atlantic Fishery Management
Councils were also invited to comment
on the proposed rule, consistent with
past actions, in letters dated June 20,
2007. No new issues were brought
forward that had not already been
considered in the EA/RIR/IRFA for this

action. NMFS received six comments to
its proposed Federal action, which are
summarized and set forth below.

Comments and Responses

The proposed rule for this regulatory
action was published in the Federal
Register on June 20, 2007 (72 FR 33955),
and written public comments were
solicited through August 6, 2007. In
response to the request for public input,
a total of six written comments were
received.

Comment 1: Five of the six
respondents indicated their support for
all the measures selected in this action
as identified in the preferred alternative
of the proposed rule and as explained in
the following section of this document
entitled, “Regulatory Revisions
Implemented by This Action.”
Specifically, these five respondents
expressed their support for the gauge
increase up to 3 1/2 inches (8.89 cm) by
2008, the escape vent size increase to 2
1/16 inches X 5 3/4 inches rectangular
(5.24 cm X 14.61 cm) or two circular
vents at 2 11/16 inches diameter (6.82
cm) by July 1, 2010, and the full suite
of trap reductions through 2010.

Response: NMFS believes that these
measures will provide the best means of
addressing the fishing effort and
broodstock protection needs of the
fishery as identified in the most recent
stock assessment and will best
complement the efforts of the
Commission in implementation of the
ISFMP in support of consistent state and
Federal regulations in Area 3.

Comment 2: Three of the five
commenters who wrote in support of
the selected management measures also
expressed their desire for NMFS to
implement a trap transferability
program for Area 3 as adopted into the
Commission’s ISFMP to allow eligible
vessels to transfer portions of their
lobster trap allocations, with a
conservation tax included for each
transaction to facilitate trap reductions
in the Area 3 fishery.

Response: NMFS is currently
analyzing alternatives in an ongoing
rulemaking action that considers the
Commission’s recommendations to
implement the industry-proposed trap
transferability program for Area 3 and
has chosen to not address that issue
within the context of this final rule. An
ANPR/Notice of Intent to prepare a draft
environmental impact statement was
published in the Federal Register on
May 10, 2005 (70 FR 24495), wherein
NMEFS indicated that an analysis of the
potential management alternatives
associated with Area 3 trap
transferability is underway. The
pending rulemaking that analyzes trap

transferability is discussed in greater
detail earlier in this final rule section
where it is referred to as the “second
Addenda II - IIT rulemaking.”

Comment 3: One commenter who
supports the selected action inquired
why this action did not include the
maximum gauge size for Area 3 recently
adopted by the Commission.

Response: The Area 3 maximum size
is outside the scope of this rulemaking.
The Area 3 maximum size was only
recently adopted by the Commission in
May 2007 as a component of Addendum
XI to Amendment 3 of the ISFMP, after
the scope of this rulemaking and
associated impact analysis were
completed. NMFS will address the Area
3 maximum size in a future rulemaking
and that will include opportunities for
public comment.

Comment 4: One commenter does not
support the concept of a minimum
carapace length or escape vent for the
management of the lobster fishery,
although the commenter does support
trap reductions as an effective means of
reducing fishing effort. The commenter
states that an increase in the minimum
carapace length and escape vent size
will reduce the efficiency of the lobster
fleet by causing boats to retain fewer
lobster in relation to the costs incurred
to catch the lobster. The commenter
suggests that the average size of landed
lobster is too small due to an excessive
removal rate of lobster by the fishing
fleet. Therefore, a reduction in effort
will reduce the removal rate and reduce
the costs of harvesting lobster, while an
increase in the minimum size and the
escape vent will not reduce the costs of
removing lobster.

Response: The commenter here
suggests a paradigm shift in overall
management theory wherein
management would focus on input
controls (e.g., trap numbers, limited
entry) rather than output controls (gauge
size, escape vent size requirements).
The relative merit of such a theory is the
subject of ongoing discussion within
industry, academic and management
circles. Resolution and/or consensus as
to this theory’s applicability to lobster
management has not yet occurred. At
present, the commenter’s generally
preferred approach has not been
adopted by the Commission in its
lobster ISFMP and is incongruent with,
and might actually undermine, the
Commission’s present lobster
management strategy. NMFS believes
the commenter’s approach is beyond the
scope of the present action, although
NMEFS will continue to monitor, and as
appropriate, participate in discussions
on ways to improve management of the
lobster resource. Comment 5: One
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commenter is opposed to a maximum
lobster carapace length since such a
measure will reduce the size of the
exploitable stock in terms of its
contribution to the yield from the
resource.

Response: This action will not
implement a maximum lobster carapace
length in Area 3 or any other
management area.

Changes From the Proposed Rule

The following minor changes were
made to the regulatory text since the
publication of the proposed rule.

Edit 1

The draft regulatory text in the
proposed rule at § 697.19(b) Trap limits
for vessels fishing or authorized to fish
in the EEZ Offshore Management Area,
indicated that the current trap limits in
for Federal lobster trap vessels in Area
3 are effective until November 1, 2007.
However, since the timing of
publication of the final rule could not be
predetermined at the time of drafting,
and since the regulations filed in the
final rule can not become effective until
30 days after publication of the final
rule, the text was revised to explain that
the current trap limits would remain in
effect through the date that falls 29 days
after publication of the final rule in the
Federal Register.

Edit 2

Paragraph (2) of §697.19(b) Trap
limits for vessels fishing or authorized
to fish in the EEZ Offshore Management
Area, initially referenced November 1,
2007 as the effective date for the 2007
trap limits in Area 3 associated with this
action. However, since the exact
publication date of the final rule could
not be foreseen upon drafting, and since
the regulations filed in the final rule can
not become effective for 30 days after
publication, the regulatory text was
revised in the final rule to indicate that
the 2007 trap reductions will be
effective on the date that falls 30 days
after the date of publication of the final
rule in the Federal Register.

Edit 3

Section 697.20(a)(5) Size, harvesting
and landing requirements, was changed
to indicate that the increase in the
minimum carapace length to 3 15/32
inches (8.81 cm) for American lobster
harvested in or from Area 3 is effective
through June 30, 2008. Similarly,
§697.20(a)(6) was also changed to
indicate that the minimum carapace
length for all American lobsters landed,
harvested or possessed by vessels issued
a Federal limited access American
lobster permit fishing in or electing to
fish in EEZ Offshore Management Area
3 is 3 15/32 inches (8.81 cm), through
June 30, 2008. As initially written, these
two paragraphs did not reference a date
upon which this measure would no
longer be effective. Since this rule
implements an additional gauge
increase effective on July 1, 2008, as
clearly stated later in the same section
of the regulatory text, the reference was
made to June 30, 2008 to more
succinctly specify the dates though
which the first of the two gauge
increases will remain in effect.

Regulatory Revisions Implemented by
This Action

This Federal lobster management
action will implement the following
specific management measures for
LCMA 3 as described here.

Increase Minimum Carapace Length in
Area 3

To protect lobster broodstock NMFS
will implement two additional gauge
increases, resulting in a 3 1/2—inch
(8.89—cm) minimum gauge size
requirement for LCMA 3 by July 1, 2008.
Most states have already begun the four-
year gauge increase schedule, beginning
in 2005, as mandated by the ISFMP. To
remain consistent with the ISFMP, the
Federal lobster minimum carapace
length in LCMA 3 will increase to 3 15/
32 inches (8.81 cm) effective November
4, 2007. Effective July 1, 2008, the
Federal lobster minimum carapace
length in LCMA 3 will increase to 3 1/

2 inches (8.89 cm). These measures are
consistent with the gauge increases set
forth in the ISFMP.

Increase Lobster Trap Escape Vent Size
for Area 3 in 2010

Under this action, and consistent with
the Commission’s recommendations in
Addendum XI, NMFS will increase the
LCMA 3 escape vent size to 2 1/16
inches X 5 3/4 inches rectangular (5.24
cm X 14.61 cm) or two circular vents at
2 11/16 inches diameter (6.82 cm) by
July 1, 2010.

Area 3 Lobster Trap Reductions
Through 2010

By way of this rulemaking, NMFS will
implement a suite of trap reductions in
LCMA 3. First, Addendum IV to
Amendment 3 of the ISFMP calls for a
10—percent trap reduction implemented
over two consecutive years with a
scheduled 5—percent reduction for 2007
and a 5—percent reduction in 2008. To
address the need for further fishing
mortality and fishing effort reductions
in the offshore fishery as identified in
the updated stock assessment released
in 2005, the Board developed
Addendum XI, that included
consideration of an additional 5—percent
reduction in traps in LCMA 3, to be
implemented as a 2.5—percent reduction
each year for two consecutive years
following the initial 10—percent trap
reduction specified in Addendum IV.
The Commission voted to approve draft
Addendum XI for public comment on
January 31, 2007, and subsequently
Addendum XI was approved by the
Commission in May 2007, including the
requirement for an additional 5—percent
reduction in traps in LCMA 3. Table 1
illustrates the LCMA 3 gauge increases,
escape vent size increases and the 10—
percent trap reductions currently
recommended in the ISFMP for Federal
implementation. Also included in the
table are the two additional 2.5—percent
trap reductions for LCMA 3 just
approved by the Board in May 2007.
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TABLE 1. AMERICAN LOBSTER ISFMP GAUGE, ESCAPE VENT AND TRAP REDUCTION SCHEDULE FOR LCMA 3 AND
CORRESPONDING FEDERAL ACTION
[Measurements are in inches]

Current Federal Lobster Addenda II-VIll, XI(Commission Recommendations) Changes to Federal Lobster Regulations
LCMA Regulations
gauge vent* gauge vent trap reductions gauge vent trap reductions
LCMA3 | 3 3/8 2X534 |33/8July2004 |21/16 X5 3/4 5% in July 2007 | 3 15/32 in 2 1/16 X5 | 5% in Nov. 2007
rectangular | 3 13/32 July rectangular 5% in July 2008 | Nov. 2007 3/4 rectan- | 5% in July 2008
or 2005 or 2.5% in July 3 1/2in July gular 2.5% in July
2 5/8 cir- 3 7/16 July 2006 | 2 11/16 circular | 2009 2008 or 2009
cular 3 1/2 July 2008 | by 2010 2.5% in July 2 11/16 2.5% in July
2010 circular by | 2010
3 15/32 in Nov. 2010
2007

* All vent sizes include a rectangular and corresponding circular vent size. In all cases, each trap is required to have one rectangular vent or
two circular vents at the sizes indicated. The delay of the escape vent size increase until 2010 was adopted into the ISFMP in Addendum XI.
** The two 5% trap reductions scheduled for 2007 and 2008 were established in Addendum [V; the two 2.5% reductions were incorporated into

the ISFMP in Addendum XI.

Classification

This final rule has been determined to
be not significant for the purposes of
Executive Order (E.O.) 12866.

This final rule does not contain
policies with Federalism implications as
that term is defined in E.O. 13132.

NMFS prepared a Final Regulatory
Flexibility Analysis (FRFA) as required
by section 603 of the Regulatory
Flexibility Act (RFA). The FRFA
describes the economic impact this final
rule will have on small entities. A
description of the action, the reason for
consideration, and its legal basis are
contained in the Supplemental
Information section of this final rule.

The FRFA incorporates the initial
regulatory flexibility analysis (IRFA), a
summary of the significant issues raised
by the public comments in response to
the IRFA, the NMFS responses to those
comments, and a summary of the
analyses completed to support the
action. The IRFA was summarized in
the proposed rule (72 FR 33955, June
20, 2007) and is thus not repeated here.
A copy of the IRFA, RIR, and the EA
prepared for this action are available
from the Northeast Regional Office (see
ADDRESSES). A description of the action,
it’s reasons for consideration, and the
legal basis for this action are contained
in the SUMMARY section of the
preamble and in the preamble to this
final rule.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity

compliance guides”. The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a letter to permit
holders that also serves as a small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the Northeast Regional
Office (see ADDRESSES), and the guide
will be sent to all holders of permits for
the American lobster fishery as part of
a permit holder letter. The guide and
this final rule will be available upon
request.

Summary of the Significant Issues
Raised by the Public Comments

A total of six written comments were
received in response to the publication
of the proposed rule for this action (72
FR 33955). No significant issues were
raised about the IRFA or the economic
effects of the rule in the public
comments. A summary of the comments
and Agency responses is provided in the
preamble section of this document.

Description of and Estimate of the
Number of Small Entities to Which the
Proposed Rule Would Apply

The selected action will have a
potential effect on the 139 federally
permitted vessels with an Area 3 trap
allocation. This action will also have a
potential effect on federally permitted
vessels that elected to fish lobster using
non-trap gear of which there were 1,105
in fishing year 2006. Gross sales for any
one of these vessels would not exceed
the small business size standard for
commercial fishing of $4 million.
Therefore, all 1,244 fishing businesses
are considered small entities for

purposes of the Regulatory Flexibility
Act (RFA).

The selected action would only
change regulations for trap and non-trap
vessels fishing in Area 3; only vessels
that actually fished or intend to fish in
Area 3 would be effected. Available data
indicate that 87 of the 139 vessels with
an Area 3 trap allocation and 265 non-
trap vessels actually landed lobster
while fishing Area 3 for a total of 352
small entities (about 30 percent of the
total number of potentially effected
permit holders) that have demonstrated
recent participation in the Area 3 lobster
fishery.

The Commission has lead
responsibility for managing lobster and
developing a regulatory framework for
implementation by the individual
member states and making
recommendations for complementary
action by the Federal Government.
Since nearly all permit holders must be
licensed in a state and are bound by the
most restrictive management measures
no matter where they fish, Federal
action will have added economic impact
only in cases where the federal
regulation is more restrictive than any
given state regulation. This Federal
action will either align Federal
regulations with existing state
regulations or anticipates highly
probable state actions to be taken in the
future.

Economic Impacts of the Selected
Action

Minimum Size Increases

The ISFMP calls for a series of
scheduled increases of 1/32 inch (0.08
cm) from 3 3/8 inches (8.57 cm) in Area
3 in 2004 to 3 1/2 inches (8.89 cm) by
July 2008. These scheduled gauge
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increases have already been
implemented by all states except for
New Jersey, Connecticut and the de
minimis states. Currently, the minimum
Federal gauge size in Area 3 is 3 3/8
inches (8.57 cm). However, since the
majority of lobster trap and non-trap
vessels are licensed in states that have
already implemented the ASMFC
recommended size increases for Area 3,
only 21 of the participating federally
permitted trap and non-trap vessels are
currently able to retain lobster at the
lower Federal minimum gauge. This
action will raise the gauge to 3 15/32
inches (8.81 cm) in 2007 and to 3 1/2
inches (8.89 cm) in July 2008. This
schedule replicates what has already
been implemented by most states and
will affect the 21 participating Area 3
vessels that are currently licensed in
states that have not implemented the
recommended gauge size.

The economic impact on these vessels
is uncertain but is expected to be low
for the 6 affected trap vessels and even
lower for the 15 affected non-trap
vessels. That is, lobsters landed from
Area 3 tend to be larger than lobsters
landed elsewhere. For example, sea
sampling data indicate that the
minimum carapace length for 98 percent
of non-trap lobster landings on observed
trips was at least 3 1/2 inches (8.89 cm)
in both 2004 and 2005. Assuming the
size distribution of the trap gear catch
is similar to that of non-trap gear the
majority of lobster income by either trap
or non-trap vessels will be unaffected by
the increase in the Area 3 Federal gauge.
However, non-trap vessel impacts are
likely to be proportionally lower than
that of the trap vessels because lobster
comprises only a small percentage of
total fishing income for non-trap
vessels.

Escape Vent Size Increase

When the draft Environmental
Assessment was conducted to evaluate
the impacts of this action, the
Commission had not yet adopted
Addendum XI. However, although the
preferred alternatives associated with
the delay of the escape vent size
increase and two additional 2.5—percent
trap reductions were not yet
incorporated into the ISFMP, the draft
EA/RIR/IRFA did analyze these
measures. At present, the NMFS final
rule is consistent with the current
ISFMP, as amended in May 2007 with
the adoption of Addenda XI, and will
delay implementation of increase in
vent size to 2 1/16 x 5 3/4 inches (5.24
cm x 14.61 cm) rectangular or 2 11/16
inches (6.83 cm) circular until 2010
instead of 2008, as originally adopted by
the Commission.

Delaying the escape vent size will
have no effect on non-trap vessels but
will provide some economic relief to
any vessel that fished traps in Area 3.
The larger escape vent size will allow
any sub-legal and some legal sized
lobsters to escape. Delaying the increase
in escape vent size will theoretically
allow for the retention of all legal-sized
lobsters that enter the trap and provide
some compensation for the change in
the minimum gauge size since more
legal-sized lobsters would be retained.
Note that all vessels will still be
required to bear the cost of replacing
non-conforming escape vents but the
two-year delay in implementation
provides sufficient additional income to
offset the cost of replacing escape vents.
This measure will also maintain
consistency between the state escape
vent size requirements for Area 3 as
dictated by the ISFMP, and Federal
regulations.

Trap Reduction

This action will implement
reductions in individual trap allocations
of 5 percent in each of 2007 and in July
2008, and the two additional reductions
in individual allocations; 2.5 percent in
2009 and another 2.5 percent in 2010,
consistent with the trap reductions
adopted by the Commission. Since the
majority of states have already
implemented the scheduled Area 3 trap
reductions for 2007 and 2008 Federal
action will not impose any added
economic costs on the majority of
participating Area 3 trap vessels.
Federal action will affect an estimated
13 trap vessels from New Jersey and the
de minimis states since these states have
yet to enact the 5—percent Area 3 trap
reductions for 2007 and 2008.
Furthermore, the states of Connecticut
and Rhode Island have adopted the first
two 5—percent reductions but their
respective regulations do not specify the
two additional 2.5—percent reductions
as adopted by the Commission in May
2007. With the exception of the de
minimis states who are not required to
implement the trap reductions, each
state is expected to adopt the full suite
of Area 3 trap reductions as required by
the ISFMP. Should Connecticut and
Rhode Island fail to implement these
additional reductions, this Federal
action will impact the 49 Federally-
permitted lobster trap vessels hailing
from these states that would otherwise
be regulated by state-implemented
reductions, in addition to the 13 vessels
from New Jersey and the de minimis
states that will be impacted if those
states do not implement the two 5—
percent reductions and the two 2.5—
percent reductions. Therefore, between

3 (total vessels from the de minimis
states) and 62 vessels may be impacted
by this Federal action depending on the
extent to which New Jersey, Connecticut
and Rhode Island enact the trap
reductions.

Regardless of whether states or the
Federal Government implement trap
reductions the economic impact on
small entities is difficult to quantify
with precision, but is expected to be
minimal. Fishing strategy adaptation,
such as tending traps more frequently
and the decreased operating costs
associated with fishing less traps, can
often offset the economic impacts
associated with reduced trap
allocations. Therefore, the realized
impact on landings and revenue is
uncertain but is expected to be small.
There may be differences in impact,
however, among Area 3 participants that
fish in other LCMAs if their Area 3 trap
allocation falls below the number of
traps they may be eligible to fish in
another management areas. Specifically,
due to the Federal definition of the most
restrictive provision, any vessel with an
Area 3 trap allocation which falls below
the number of traps that may be fished
by that vessel in another management
area will be limited to the lowest area-
specific trap allocation of all areas
indicated for trap fishing on the vessel’s
federal permit. For example, a vessel
eligible for 800 Area 3 traps, designating
both Area 1 and Area 3 on the Federal
permit, can fish a combined total of 800
traps in Area 1 and Area 3. In 2007,
however, after the same vessel’s Area 3
allocation declines to 760 traps under
the trap reduction scenario associated
with this action, the number of traps
that can be fished in Area 1 will also be
limited to 760 traps even though other
Area 1 participants will be able to fish
800 traps.

The number of vessels impacted by
this situation is contingent upon the
areas designated on the Federal permit
and the business practices employed by
each small entity. It is also contingent
upon the interpretation of the most
restrictive rule as practiced by affected
states. Consequently, some Area 3
participants in this situation, depending
on their chosen course of action in
defining their fishing practices, may
endure reductions in nearshore trap
allocations as a result of Area 3 trap
reductions since their Area 3 allocations
are below or will fall below their
nearshore trap allocation. In
consideration of these variables, this
action may potentially impact the
nearshore allocations of between 22 and
49 Federal lobster vessels over the four-
year trap reduction period. This is a
conservative estimate that includes all
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eligible Area 3 trap vessels that may
potentially elect Area 3 and whose Area
3 trap allocations are below or will fall
below their nearshore area allocation
due to the Area 3 trap reductions.
However, a more real-time estimate
considers only the subset of vessels
which actively designated Area 3 on the
2006 Federal permit, equating to
between 22 and 26 vessels over the four-
year trap reduction period.

Overall, this impact is not considered
to be significant since it will only affect
a small number of vessels and since
reductions in the number of traps are
not necessarily correlated with
reductions in catch, especially
considering the differences in how traps
are fished with respect to depth,
seasons, area, soak time and other
factors. Small-scale trap reductions at
this level may have some overall
benefits by reducing the costs to a
fishing operation associated with fishing
time and bait and fuel costs. NMFS is
presently analyzing its application of
the most restrictive trap standard as part
of a separate rulemaking.

List of Subjects in 50 CFR Part 697
Fisheries, Fishing.
Dated: September 25, 2007.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.
m For the reasons set out in the
preamble, 50 CFR chapter VI, part 697,
is amended as follows:

PART 697—ATLANTIC COASTAL
FISHERIES COOPERATIVE
MANAGEMENT

m 1. The authority citation for part 697
continues to read as follows:

Authority: 16 U.S.C. 5101 et seq.
m 2.In §697.19, paragraph (b) is revised
to read as follows:

§697.19 Trap limits and trap tag
requirements for vessels fishing with
lobster traps.

* * * * *

(b) Trap limits for vessels fishing or
authorized to fish in the EEZ Offshore
Management Area. (1) Effective through
November 3, 2007, vessels fishing only
in or issued a management area
designation certificate or valid limited
access American lobster permit
specifying only EEZ Offshore
Management Area 3, or, specifying only
EEZ Offshore Management Area 3 and
the Area 2/3 Overlap, may not fish with,
deploy in, possess in, or haul back from
such areas more than the number of
lobster traps allocated by the Regional
Administrator pursuant to the

qualification process set forth at
§697.4(a)(7)(vi) and the maximum trap
limits identified in Table 1, Column 2
to this part, except as noted in
paragraphs (c) and (e) of this section.

(2) Beginning November 4, 2007,
vessels fishing only in or issued a
management area designation certificate
or valid limited access American lobster
permit specifying only EEZ Offshore
Management Area 3, or, specifying only
EEZ Offshore Management Area 3 and
the Area 2/3 Overlap, may not fish with,
deploy in, possess in, or haul back from
such areas more than the number of
lobster traps allocated by the Regional
Administrator pursuant to the
qualification process set forth at
§697.4(a)(7)(vi) and the maximum trap
limits identified in Table 1, Column 3,
to this part, except as noted in
paragraphs (c) and (e) of this section.

(3) Beginning July 1, 2008, vessels
fishing only in or issued a management
area designation certificate or valid
limited access American lobster permit
specifying only EEZ Offshore
Management Area 3, or, specifying only
EEZ Offshore Management Area 3 and
the Area 2/3 Overlap, may not fish with,
deploy in, possess in, or haul back from
such areas more than the number of
lobster traps allocated by the Regional
Administrator pursuant to the
qualification process set forth at
§697.4(a)(7)(vi) and the maximum trap
limits identified in Table 1, Column 4,
to this part, except as noted in
paragraphs (c) and (e) of this section.

(4) Beginning July 1, 2009, vessels
fishing only in or issued a management
area designation certificate or valid
limited access American lobster permit
specifying only EEZ Offshore
Management Area 3, or, specifying only
EEZ Offshore Management Area 3 and
the Area 2/3 Overlap, may not fish with,
deploy in, possess in, or haul back from
such areas more than the number of
lobster traps allocated by the Regional
Administrator pursuant to the
qualification process set forth at
§697.4(a)(7)(vi) and the maximum trap
limits identified in Table 1, Column 5,
to this part, except as noted in
paragraphs (c) and (e) of this section.

(5) Beginning July 1, 2010, and
beyond, vessels fishing only in or issued
a management area designation
certificate or valid limited access
American lobster permit specifying only
EEZ Offshore Management Area 3, or,
specifying only EEZ Offshore
Management Area 3 and the Area 2/3
Overlap, may not fish with, deploy in,
possess in, or haul back from such areas
more than the number of lobster traps
allocated by the Regional Administrator
pursuant to the qualification process set

forth at §697.4(a)(7)(vi) and the
maximum trap limits identified in Table
1, Column 6, to this part, except as
noted in paragraphs (c) and (e) of this
section.

* * * * *

m 3.In §697.20, paragraphs (a)(3)
through (a)(5) are revised and paragraph
(a)(6) through (a)(9) are added to read as
follows:

§697.20 Size, harvesting and landing
requirements.

(a) * % %

(3) The minimum carapace length for
all American lobsters harvested in or
from the EEZ Nearshore Management
Area 2, 4, 5 and the Outer Cape Lobster
Management Area is 3 3/8 inches (8.57
cm).

(4) The minimum carapace length for
all American lobsters landed, harvested
or possessed by vessels issued a Federal
limited access American lobster permit
fishing in or electing to fish in EEZ
Nearshore Management Area 2, 4, 5 and
the Outer Cape Lobster Management
Area is 3 3/8 inches (8.57 cm).

(5) Through June 30, 2008, the
minimum carapace length for all
American lobsters harvested in or from
the Offshore Management Area 3 is 3
15/32 inches (8.81 cm).

(6) Through June 30, 2008, the
minimum carapace length for all
American lobsters landed, harvested or
possessed by vessels issued a Federal
limited access American lobster permit
fishing in or electing to fish in EEZ
Offshore Management Area 3 is 3 15/32
inches (8.81 cm).

(7) Effective July 1, 2008, the
minimum carapace length for all
American lobsters harvested in or from
the Offshore Management Area 3 is 3 1/
2 inches (8.89 cm).

(8) Effective July 1, 2008, the
minimum carapace length for all
American lobsters landed, harvested or
possessed by vessels issued a Federal
limited access American lobster permit
fishing in or electing to fish in EEZ
Offshore Management Area 3 is 3 1/2
inches (8.89 cm).

(9) No person may ship, transport,
offer for sale, sell, or purchase, in
interstate or foreign commerce, any
whole live American lobster that is
smaller than the minimum size
specified in paragraph (a) of this
section.

* * * * *

m 4.In §697.21, paragraph (c) is revised
to read as follows:

§697.21 Gear identification and marking,
escape vent, maximum trap size, and ghost
panel requirements.

* * * * *
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(c) Escape vents. (1) All American
lobster traps deployed or possessed in
the EEZ Nearshore Management Area 1
or the EEZ Nearshore Management Area
6 or, deployed or possessed by a person
on or from a vessel issued a Federal
limited access American lobster permit
fishing in or electing to fish in the EEZ
Nearshore Management Area 1 or the
EEZ Nearshore Management Area 6,
must include either of the following
escape vents in the parlor section of the
trap, located in such a manner that it
will not be blocked or obstructed by any
portion of the trap, associated gear, or
the sea floor in normal use:

(i) A rectangular portal with an
unobstructed opening not less than 1
15/16 inches (4.92 cm) by 5 3/4 inches
(14.61 cm);

(ii) Two circular portals with
unobstructed openings not less than 2 7/
16 inches (6.19 cm) in diameter.

(2) All American lobster traps
deployed or possessed in the EEZ
Nearshore Management Area 2, 4, 5, and
the Outer Cape Lobster Management
Area, or, deployed or possessed by a
person on or from a vessel issued a
Federal limited access American lobster
permit fishing in or electing to fish in
the EEZ Nearshore Management Area 2,
4, 5, and the Outer Cape Lobster
Management Area, must include either

of the following escape vents in the
parlor section of the trap, located in
such a manner that it will not be
blocked or obstructed by any portion of
the trap, associated gear, or the sea floor
in normal use:

(i) A rectangular portal with an
unobstructed opening not less than 2
inches (5.08 cm) 5 3/4 inches (14.61
cm);

(ii) Two circular portals with
unobstructed openings not less than 2 5/
8 inches (6.67 cm) in diameter.

(3) Effective through June 30, 2010, all
American lobster traps deployed or
possessed in the EEZ Offshore
Management Area 3, or deployed or
possessed by a person on or from a
vessel issued a Federal limited access
American lobster permit fishing in or
electing to fish the EEZ Offshore
Management Area 3, must include
either of the following escape vents in
the parlor section of the trap, located in
such a manner that it will not be
blocked or obstructed by any portion of
the trap, associated gear, or the sea floor
in normal use:

(i) A rectangular portal with an
unobstructed opening not less than 2
inches (5.08 cm) 5 3/4 inches (14.61
cm);

(ii) Two circular portals with
unobstructed openings not less than 2 5/
8 inches (6.67 cm) in diameter.

(4) Effective July 1, 2010, all
American lobster traps deployed or
possessed in the EEZ Offshore
Management Area 3, or deployed or
possessed by a person on or from a
vessel issued a Federal limited access
American lobster permit fishing in or
electing to fish in the EEZ Offshore
Management Area 3, must include
either of the following escape vents in
the parlor section of the trap, located in
such a manner that it will not be
blocked or obstructed by any portion of
the trap, associated gear, or the sea floor
in normal use:

(i) A rectangular portal with an
unobstructed opening not less than 2 1/
16 inches (5.24 cm) X 5 3/4 inches
(14.61 cm);

(ii) Two circular portals with
unobstructed openings not less than 2
11/16 inches (6.82 cm) in diameter.

(5) The Regional Administrator may,
at the request of, or after consultation
with, the Commission, approve and
specify, through a technical amendment
of this final rule, any other type of
acceptable escape vent that the Regional
Administrator finds to be consistent
with paragraph (c) of this section.

*

* * * *

m 5. In part 697, Table 1 to part 697 is
revised to read as follows:

TABLE 1 TO PART 697 - AREA 3 TRAP REDUCTION SCHEDULE

HISTORIC Year 2006 Year 1 - 5% Trap Reduc- | Year 2 - 5% Trap Reduc- | Year 3- 2.5% Trap Re- Year 4 - 2.5% Trap Re-
Trap Alloca- Trap Alloca- tion Effective November tion Effective July 1, duction Effective July 1, duction Effective July 1,
tion tion 2007 2008 2010
Column 1 Column 2 Column 3 Column 4 Column 5 Column 6

200 200 190 181 176 172
240 240 228 217 211 206
250 250 238 226 220 214
264 264 251 238 232 226
300 300 285 271 264 257
320 320 304 289 282 275
325 325 309 293 286 279
360 360 342 325 317 309
370 370 352 334 326 317
400 400 380 361 352 343
450 450 428 406 396 386
480 480 456 433 422 412
500 500 475 451 440 429
590 590 561 532 519 506
600 600 570 542 528 515
700 700 665 632 616 601

720 720 684 650 634 618
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TABLE 1 TO PART 697 - AREA 3 TRAP REDUCTION SCHEDULE—Continued
HISTORIC Year 2006 Year 1 - 5% Trap Reduc- | Year 2 - 5% Trap Reduc- | Year 3- 2.5% Trap Re- Year 4 - 2.5% Trap Re-
Trap Alloca- Trap Alloca- tion Effective November tion Effective July 1, duction Effective July 1, duction Effective July 1,
tion tion 2007 2008 2009 2010
Column 1 Column 2 Column 3 Column 4 Column 5 Column 6
768 768 730 693 676 659
800 800 760 722 704 686
883 883 839 797 777 758
900 900 855 812 792 772
930 930 884 839 818 798
1000 1000 950 903 880 858
1004 1004 954 906 883 861
1020 1020 969 921 898 875
1100 1100 1045 993 968 944
1150 1150 1093 1038 1012 987
1170 1170 1112 1056 1030 1004
1200-1299 1200 1140 1083 1056 1030
1300-1399 1200 1140 1083 1056 1030
1400-1499 1200 1140 1083 1056 1030
1500-1599 1276 1212 1152 1123 1095
1600-1699 1352 1284 1220 1190 1160
1700-1799 1417 1346 1279 1247 1216
1800-1899 1482 1408 1338 1304 1271
1900-1999 1549 1472 1398 1363 1329
2000-2099 1616 1535 1458 1422 1386
2100-2199 1674 1590 1511 1473 1436
2200-2299 1732 1645 1563 1524 1486
2300-2399 1789 1700 1615 1574 1535
2400-2499 1845 1845 1753 1623 1583
2500-2599 1897 1802 1712 1669 1628
2600-2699 1949 1852 1759 1715 1672
2700-2799 2000 1900 1805 1760 1716
2800-2899 2050 1948 1850 1804 1759
2900-2999 2100 1995 1895 1848 1802
3000-3099 2150 2043 1940 1892 1845
3100-3199 2209 2099 1994 1944 1895
>3199 2267 2154 2046 1995 1945

[FR Doc. E7—19713 Filed 10—4—07; 8:45 am)]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Chapter VI

RIN 0580-AB00

The Role of USDA in Differentiating
Grain Inputs for Ethanol Production
and Standardizing Testing of the Co-
Products of Ethanol Production

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice of reopening and
extension of comment period.

SUMMARY: We published an advance
notice of proposed rulemaking in the
Federal Register on July 20, 2007 (72 FR
39762), inviting comments from
producers, handlers, processors,
livestock feeders, industry
representatives, and other interested
persons on the appropriate government
role with regard to differentiating grain
attributes for ethanol production, as
well as standardizing the testing of co-
products of ethanol production,
commonly referred to as distillers
grains. The notice provided an
opportunity for interested parties to
forward written comments to the Grain
Inspection, Packers and Stockyards
Administration until September 18,
2007. As a result of a request from the
grain industry, we are reopening the
comment period to provide interested
parties with additional time in which to
comment.

DATES: We will consider comments that
we receive by December 4, 2007.
ADDRESSES: We invite you to submit
comments on this advance notice of
proposed rulemaking. You may submit
comments by any of the following
methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,

1400 Independence Avenue, SW., Room
1633-S, Washington, DC 20250-3604.

e Fax: Send comments by facsimile
transmission to: (202) 690-2173.

e Hand Delivery or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,
SW., Room 1647-S, Washington, DC
20250-3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

e Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)) and at
regulations.gov.

FOR FURTHER INFORMATION CONTACT: Eric
Jabs at GIPSA, USDA, 6501 Beacon
Drive, Suite 180 Stop 1404, Kansas City,
MO 64133; Telephone (816) 823-4635;
Fax Number (816) 823—4644; e-mail
Eric.].Jabs@usda.gov.

SUPPLEMENTARY INFORMATION: GIPSA
published an advance notice of
proposed rulemaking in the Federal
Register on July 20, 2007 (72 FR 39762),
inviting comments from all interested
persons on the appropriate government
role with regard to differentiating grain
attributes for ethanol production, as
well as standardizing the testing of co-
products of ethanol production,
commonly referred to as distillers
grains. Our intent is to determine the
appropriate government role in
facilitating the marketing of distillers
grains in today’s evolving marketplace.
The comment period of 60 days from
the date of publication (72 FR 39762)
closed on September 18, 2007. GIPSA
received a request from the grain
industry to provide interested parties
additional time to comment. As a result,
the comment period is reopened for a 60
day period.

Authority: 7 U.S.C. 71-87.

James E. Link,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. E7—19733 Filed 10-4-07; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-29092; Directorate
Identifier 2007-NE-30—-AD]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. ATF3-6 and ATF3-6A
Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Honeywell International Inc. ATF3-6
and ATF3-6A series turbofan engines
equipped with a certain part number (P/
N) low pressure compressor (LPC) aft
shaft. This proposed AD would require
removing from service those LPC aft
shafts and installing a serviceable LPC
aft shaft. This proposed AD results from
reports of eight LPC aft shafts found
cracked during fluorescent penetrant
inspection (FPI). We are proposing this
AD to prevent uncoupling and
overspeed of the low pressure turbine,
which could result in uncontained
engine failure and damage to the
airplane.

DATES: We must receive any comments
on this proposed AD by December 4,
2007.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

You can get the service information
identified in this proposed AD from
Honeywell International Inc., 111 S.
34th St., Phoenix, AZ 85034-2802; Web
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site: http://portal.honeywell.com/wps/
portal/aero; telephone (800) 601-3099.
FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—-4137; e-mail:
joseph.costa@faa.gov; telephone: (562)
627-5246; fax: (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2007-29092; Directorate Identifier
2007-NE-30-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.) You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

During routine fluorescent penetrant
inspection of P/N 3002070-1 LPC aft
shafts, eight LPC aft shafts were found
with cracks in the root radii of the
curvic teeth. Five of eight cracked aft

shafts were found to have fillet root
radii of the curvic teeth below the
manufacturing minimum limit. We have
determined that curvic teeth machined
to a small root radii increases local
stresses and contributes to cracking.
This condition, if not corrected, could
result in uncoupling and overspeed of
the low pressure turbine, uncontained
engine failure, and damage to the
airplane.

Relevant Service Information

We have reviewed and approved the
technical contents of Honeywell
International Inc. Service Bulletin (SB)
No. ATF3-72-6240, Revision 1, dated
May 14, 2007, that describes procedures
for removing P/N 3002070-1 LPC aft
shafts from service and installing a
serviceable LPC aft shaft.

Differences Between the Proposed AD
and the Manufacturer’s Service
Information

The compliance schedule in this
proposed AD differs from the SB
compliance schedule by improving
format, by removing the hourly and
calendar ““at access” compliance time
requirements, and by relaxing the
compliance schedule.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require removing LPC aft
shafts, P/N 3002070-1 from service and
installing a serviceable LPC aft shaft.
The proposed AD would require you to
use the service information described
previously to perform these actions.

Costs of Compliance

We estimate that this proposed AD
would affect 32 ATF3-6 and ATF3-6A
series turbofan engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 40
work-hours per engine to perform the
proposed actions if unscheduled, 20
work-hours per engine if during
scheduled major periodic inspection
(MPI), and 1 work-hour per engine
during scheduled core zone inspection
(CZI). We estimate that 4 engines would
be unscheduled, 14 engines would be
scheduled at MPI, and 14 engines would
be scheduled at CZI. The average labor
rate is $80 per work-hour. Required
parts would cost about $15,000 per
engine. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to be $516,320.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Honeywell International Inc. (formerly
AlliedSignal Inc. and Garrett Turbine
Engine Co.): Docket No. FAA-2007—
29092; Directorate Identifier 2007-NE—
30—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this

airworthiness directive (AD) action by
December 4, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Honeywell
International Inc. ATF3-6-4C, ATF3-6A-3C,
and ATF3-6A—4C turbofan engines equipped
with part number (P/N) 3002070-1 low
pressure compressor (LPC) aft shaft. These
engines are installed on, but not limited to,
Dassault Aviation Fan Jet Falcon Series G
(Falcon 20G/HU25), and Dassault Aviation
Mystere-Falcon 200 airplanes.

Unsafe Condition

(d) This AD results from reports of eight
LPC aft shafts found cracked during
fluorescent penetrant inspection (FPI). We
are issuing this AD to prevent uncoupling
and overspeed of the low pressure turbine,
which could result in uncontained engine
failure and damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified in Table 1
and Table 2 of this AD, unless the actions
have already been done.

TABLE 1.—ATF3—6A-4C TURBOFAN ENGINES, LPC AFT SHAFT REPLACEMENT COMPLIANCE SCHEDULE

For ATF3-6A—-4C turbofan engines, if the
cycles-since-new (CSN) on the effective
date of this AD are:

Then replace the LPC aft shaft:

(1) 6,500 or more CSN ......cccevevciveeerineennns
(2) 5,000 to 6,499 CSN ...
(3) 4,000 to 4,999 CSN

(4) Fewer than 4,000 CSN

Within an additional 100 cycles-in-service (CIS).
Within an additional 800 CIS, but not more than 6,600 CSN, whichever occurs first.

Within an additional 1,500 CIS, but not more than 5,800 CSN, whichever occurs first.
Within an additional 2,000 CIS, but not more than 5,500 CSN, whichever occurs first.

TABLE 2.—ATF3—6-4C AND ATF3-6A—-3C TURBOFAN ENGINES, LPC AFT SHAFT REPLACEMENT COMPLIANCE

SCHEDULE

For ATF3-6-4C and ATF3-6A-3C tur-
bofan engines, if the CSN on the effective
date of this AD are:

Then replace the LPC aft shaft:

(1) 4,400 or more CSN .....ccccoviiiiiieniiene
(2) 3,600 to 4,399 CSN ...
(3) 3,300 to 3,599 CSN
4)

Fewer than 3,300 CSN

Within an additional 100 CIS.
Within an additional 500 CIS, but not more than 4,500 CSN, whichever occurs first.
Within an additional 700 CIS, but not more than 4,100 CSN, whichever occurs first.
Within an additional 1,000 CIS, but not more than 4,000 CSN, whichever occurs first.

LPC Aft Shaft Replacement

(f) Using the compliance schedule in Table
1 or Table 2 of this AD as applicable, remove
the LPC aft shaft P/N 3002070-1, from
service, and install a serviceable LPC aft
shaft.

Definition

(g) For the purpose of this AD, a
serviceable LPC aft shaft is an aft shaft with
a P/N not referenced in this AD.

Alternative Methods of Compliance

(h) The Manager, Los Angeles Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(i) Honeywell International Inc. Service
Bulletin No. ATF3-72-6240, Revision 1,
dated May 14, 2007, pertains to the subject
of this AD.

(j) Contact Joseph Costa, Aerospace
Engineer, Los Angeles Aircraft Certification
Office, FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; e-mail: joseph.costa@faa.gov;
telephone: (562) 627-5246; fax: (562) 627—
5210.

Issued in Burlington, Massachusetts, on
October 1, 2007.

Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. E7-19684 Filed 10—-4—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—-2007-29305; Notice No.
07-15]

RIN 2120-AI192

Automatic Dependent Surveillance—
Broadcast (ADS-B) Out Performance
Requirements To Support Air Traffic
Control (ATC) Service

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes
performance requirements for certain
avionics equipment on aircraft operating

in specified classes of airspace within
the United States National Airspace
System. The proposed rule would
facilitate the use of Automatic
Dependent Surveillance-Broadcast
(ADS-B) for aircraft surveillance by
Federal Aviation Administration and
Department of Defense air traffic
controllers to accommodate the
expected increase in demand for air
transportation. In addition to
accommodating the anticipated increase
in operations, this proposal, if adopted,
would provide aircraft operators with a
platform for additional flight
applications and services.

DATES: Send your comments on or
before January 3, 2008.

ADDRESSES: You may send comments
identified by Docket Number FAA-
2007-29305 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to the Docket
Management Facility; U.S. Department
of Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
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Floor, Room W12-140, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to the Docket Management
Facility in Room W12-140 of the West
Building Ground Floor at 1200 New
Jersey Avenue, SE., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e Fax:Fax comments to the Docket
Management Facility at 202—-493-2251.

Privacy Act: We will post all
comments we receive, without change,
to http://www.regulations.gov, including
any personal information you provide.
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://DocketInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or, go to the
Docket Management Facility in Room
W12-140 of the West Building Ground
Floor at 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Vincent Capezzuto, Surveillance and
Broadcast Services Office, Air Traffic
Organization, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone 202-385-8288.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking proposal
by submitting written comments, data,
or views. We also invite comments
relating to the economic, environmental,
energy, or federalism impacts that might
result from adopting the proposals in
this document. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, include specific
rule language changes, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.

Before acting on this proposal, we
will consider all comments we receive

on or before the closing date for
comments. We will consider comments
filed after the comment period has
closed if it is possible to do so without
incurring expense or delay. We may
change this proposal in light of the
comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it to you.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD-ROM,
mark the outside of the disk or CD-ROM
and also identify electronically within
the disk or CD-ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and place a note in the docket
that we have received it. If we receive
a request to examine or copy this
information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

3. Accessing the Government Printing
Office’s Web page at hitp://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103, Sovereignty and use of airspace,
and Subpart III, section 44701, General
requirements. Under section 40103, the
FAA is charged with prescribing
regulations on the flight of aircraft,
including regulations on safe altitudes,
navigating, protecting, and identifying
aircraft, and the safe and efficient use of
the navigable airspace. Under section
44701, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce.

This proposal is within the scope of
sections 40103 and 44701 since it
proposes aircraft performance
requirements that would meet advanced
surveillance needs to accommodate the
projected increase in operations within
the National Airspace System (NAS). As
more aircraft operate within the U.S.
airspace, improved surveillance
performance is necessary to continue to
balance the growth in air transportation
with the agency’s mandate for a safe and
efficient air transportation system.

Table of Contents

1. Background
A. Vision of the Future
B. The Century of Aviation Reauthorization
Act and NextGen
C. Today’s Radar Environment
II. The ADS-B System
A. General
B. Ground Infrastructure
III. Summary of the Proposal
IV. The Proposal for ADS-B Out
A. Advantages of ADS-B Out
B. Avionics
1. 1090ES and UAT Broadcast Links
2. Broadcast Link Requirements for
Different Flight Levels
3. Part 91 Appendix H Message Elements
4. Navigation Position Sensor and the
Accuracy and Integrity of the ADS-B
Message
. ADS-B Antenna Diversity and Transmit
Power Requirements
Latency of the ADS-B Out Broadcast
Message Elements
Maintenance
Operational Procedures
Applicability
Airspace
Pilot Procedures
Backup Surveillance Strategy
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5. Compliance Schedule for ADS-B Out
Requirements
V. ADS-B In
A. Avionics
B. Applications and Services
VI. FAA Experience with ADS-B
A. Capstone
B. Gulf of Mexico
C. UPS—Louisville
D. Surveillance in Non-Radar Airspace
VII. ADS-B in Other Countries
VIII. Alternatives to ADS-B
IX. Rulemaking Notices and Analyses

I. Background

A. Vision of the Future

The demand for air travel is growing
in the U.S. and around the world. The
FAA'’s forecasts project a doubling in
U.S. airline passenger traffic by 2025.
The forecasts also show strong growth
for general aviation, especially with the
advent of very light jets. By the end of
this decade as many as 400-500 of these
small jets could join the fleet each year.
With the new small jets and other
growth, the active general aviation fleet
is projected to grow from 230,000
aircraft today to 275,000 aircraft in
2020.

That is the demand from piloted
aircraft. The development and use of
unmanned aircraft systems (UAS) is one
of the next big steps forward in
aviation’s evolution. The FAA is
working across government and
industry to ensure the safe authorization
of these aircraft to fly in civil airspace.

The good news is U.S. air travel and
related use of the National Airspace
System (NAS) will grow. That growth
will bring challenges since the present
U.S. air traffic system—the world’s
largest and safest—is not designed to
absorb this level of growth. Today’s
system is limited by outmoded
technology—such as the constraints
ground-based radar places on the
distance aircraft must be separated and
the limits caused by having to transmit
information by voice between aircraft
and the ground.

The solution to managing the
anticipated growth in the use of the
NAS is the Next Generation Air
Transportation System, or NextGen,
which will assure the safe and efficient
movement of people and goods as
demand increases. NextGen will use
technology to allow precise navigation,
permit accurate real-time
communication, and vastly improve
situational awareness. The goal: A
system flexible enough to accommodate
safely whatever number, type and mix
of aircraft there will be in U.S. skies by
2025.

NextGen will be an aircraft-centric
system with performance-based
requirements. The future system will

describe performance for navigation,
communications, and surveillance.

For navigation, the aviation
community is already seeing the
benefits of performance-based
navigation with the use of Required
Navigation Performance (RNP) as well
as Area Navigation (RNAV) procedures
at many U.S. airports. RNP and RNAV
are examples of procedures that use
improved navigational accuracy as
compared to traditional procedures. The
new procedures are being implemented
consistent with the “Roadmap for
Performance-Based Navigation.” The
benefit of performance-based
navigation: Enabling aircraft to fly
precisely defined flight paths with
unprecedented accuracy.

For communication, NextGen will be
built on a more comprehensive and
capable information network than has
been previously available. It will ensure
the right information gets to the right
person at the right time. With
performance-based navigation and
internet-like access to critical
information—including nearly real-time
weather—pilots will be able to make
precision landings at airports that have
no control towers, radar, or Instrument
Landing Systems. Attaining the goal of
performance-based communications
will depend on technology, such as
datalink, which would transmit key
instructions directly to aircraft flight
management systems, which would
speed receipt of critical information and
prevent errors that can come from
manual data entry.

The third element—performance-
based surveillance—relies on
technology that permits knowing the
exact location of other aircraft in the air
and of other aircraft and ground
vehicles on the airport surface. The
aviation community’s experience with
ADS-B, which periodically broadcasts
an aircraft’s location—both horizontal
and vertical position and horizontal and
vertical velocity—will lead directly to
the performance requirements. When
displayed in the cockpit, information
obtained through ADS-B greatly
improves situational awareness in the
en route segment, in the terminal area
during approaches, and on the airport
surface. For additional information on
ADS-B activities, see Section VI, FAA
Experience with ADS-B later in the
preamble.

This rulemaking is important because
ADS-B is an essential NextGen building
block. Improving surveillance requires
advanced onboard equipment with
backup capability. Most, if not all, of the
surveillance capability as well as the
navigation and communications
capabilities should be onboard the

aircraft so the required capabilities will
go wherever the aircraft goes. As part of
the rulemaking effort, the FAA
established an Aviation Rulemaking
Committee under Order 1110.147. This
committee has been chartered to deliver
a report on how to optimize operational
benefits of the ADS-B system and to
provide recommendations to the FAA
on the rulemaking after the NPRM is
published. The scope of the ARC
membership is designed to provide the
widest range of inputs into the
development of the NextGen strategy.
The FAA will put the ARC
recommendations in the docket
established for this rulemaking.

It is this combination of onboard
capability and performance expectations
that will enable aircraft in the future to
fly safely and efficiently despite ever-
increasing demands on the airspace.

B. The Century of Aviation
Reauthorization Act and NextGen

The “Century of Aviation
Reauthorization Act”” was enacted on
December 12, 2003 (Pub. L. 108-176)
(the “Act”). This law set forth
requirements and objectives for
transforming the U.S. air transportation
system to meet the needs of the 21st
Century. Section 709 of the Act required
the Secretary of Transportation to
establish in the FAA a joint planning
and development office (JPDO) to
manage work related to NextGen.
Among its statutorily defined
responsibilities, the JPDO coordinates
the development and utilization of new
technologies to ensure that when
available, they may be used to the
fullest potential in aircraft and in the air
traffic control system.

The FAA, the National Aeronautics
and Space Administration (NASA) and
the Departments of Commerce, Defense,
and Homeland Security have launched
an effort to align their resources to
develop and further evolve NextGen.
The goals of NextGen, as stated in the
Act, that are addressed by this proposal
are:

(1) Improve the level of safety,
security, efficiency, quality, and
affordability of the NAS and aviation
services;

(2) Take advantage of data from
emerging ground-based and space-based
communications, navigation, and
surveillance technologies;

(3) Be scalable to accommodate and
encourage substantial growth in
domestic and international
transportation and anticipate and
accommodate continuing technology
upgrades and advances; and

(4) Accommodate a wide range of
aircraft operations, including airlines,
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air taxis, helicopters, general aviation,
and UAS.

The JPDO was also charged with
creating and carrying out an integrated
plan for NextGen. The Act mandates
that the NextGen Integrated Plan (the
“Plan”) be designed to ensure that the
NextGen system meets the air
transportation safety, security, mobility,
efficiency, and capacity needs beyond
those currently included in the FAA’s
Operational Evolution Plan.? As
described in the Plan 2, the current
approach to air transportation, where
ground based radars track flights along
congested airways, and pass information
among the control centers for the
duration of the flights, is becoming
operationally obsolete. The current
system is increasingly inefficient, and
large increases in air traffic will result
in mounting delays or limitations in
service for many areas in the NAS.

As detailed in the Plan, the demand
for air travel is expected to double
within the next 20 years. Current FAA
projections are that by 2025, operations
will grow to more than half a million
departures and arrivals per year at
approximately 16 additional airports.
The present air traffic control system
will be unable to handle this level of
growth. Not only will the current
method of handling traffic flow not be
able to adapt to the highest volume and
density for future operations, but the
nature of the new growth may be
problematic, as future aviation activity
will be much more diverse than it is
today. A shift of 2 percent of today’s
commercial passengers to very light jets
that seat 4—6 passengers would result in
triple the number of flights necessary to
carry the same number of passengers.3
Furthermore, the challenges grow with
the advent of other non-conventional
aircraft, such as the UAS.

The future of air transportation
contemplated in the Plan is complex,
and the FAA believes that ADS-B
technology is a key component in
achieving many of the goals set forth in
the Plan. This proposed rule embraces
a new approach to surveillance
performance requirements that can lead
to greater and more efficient use of
airspace. The Plan articulates several
large transformation strategies to create
the NextGen System. This proposal is a
major step toward strategically

1The Plan was submitted to Congress on
December 12, 2004.

2 A copy of the Plan has been placed in the docket
for this rulemaking.

3Very light jets may revolutionize the industry by
permitting more individuals and corporations to
own aircraft. It addition, many airports that are too
small for large jet operations should benefit because
they can support very light jets.

“establishing an agile air traffic system
that accommodates future requirements
and readily responds to shifts in
demand from all users.” ADS-B
technology will assist in the transition
to a system with less dependence on
ground infrastructure and facilities, and
would provide for more efficient use of
airspace.

C. Today’s Radar Environment

In the U.S., Air Traffic Control (ATC)
surveillance and aircraft separation
services are provided by the use of
primary and secondary surveillance
radar systems. While radar technology
has advanced, it is essentially a product
of 1940s World War II technology. Both
primary and secondary radars are very
large structures that are expensive to
deploy and maintain; they also require
the agency to lease land for site
installation.

Primary radar is a passive detection
method that requires no special
equipment aboard the aircraft. It is a
technology that transmits a beam that is
reflected by a target. This reflection
forms a return signal that is translated
into an aircraft position by ATC
automation systems. Primary radar,
however, is not always able to
distinguish aircraft from other objects
that reflect radar beams, such as birds or
severe weather, which can result in
“clutter”” on the ATC radar scope. In
addition, with primary radar, ATC is
provided only with an aircraft’s position
relative to time. It does not provide any
other information about the aircraft.

Primary radar measures both the
range and bearing of a particular
aircraft. Bearing is measured by the
position of the rotating radar antenna
when it receives a response to its signal
that is reflected from the aircraft. Range
is measured by the time it takes for the
radar to receive the reflected response.
Detecting changes in an aircraft’s
velocity requires several radar sweeps
that are spaced several seconds apart.
Because the antenna beam becomes
wider as the aircraft travels farther away
from the radar, the accuracy of the radar
is a function of range, and the accuracy
decreases as the distance between the
aircraft and the radar site increases.
Consequently, aircraft on the outer
fringes of radar coverage or in non-radar
areas are separated by greater distances,
directly affecting efficiency and
ultimately capacity in the NAS.

A Secondary Surveillance Radar
(SSR) system consists of antennas,
transmitters, and processors installed in
ATC facilities, and radio transponder
devices that are installed in aircraft.
This system enhances primary radar by
improving the ability to detect and

identify aircraft. An SSR transmits
interrogation pulses that elicit responses
from transponders on board the aircraft.
A transponder installed on the aircraft
“listens” for the interrogation signal and
sends back a reply that provides aircraft
information. The aircraft is then
displayed as a tagged icon on the air
traffic controller’s radar screen.*

Each transponder category has unique
characteristics, operating functions, and
requirements. A transponder with Mode
A functionality requires the pilot to
input a discrete code. If the same
transponder is connected with an
encoding device then it will also report
the aircraft’s altitude (Mode C). Most
aircraft operated in general aviation
have Mode A/C transponders. Any
aircraft required to have Traffic Alert
and Collision Avoidance System (TCAS)
11, or that voluntarily has TCAS II
installed must also be equipped with a
Mode S Transponder. (This generally
includes aircraft operated under parts
121, 125, 129 and some aircraft operated
under part 135.) Mode S transponders
transmit both aircraft altitude and
aircraft identification information. Both
Mode A/C transponders and Mode S
transponders require interrogation to
provide information.

To accommodate the projected level
of traffic without increasing delay, more
comprehensive surveillance in the NAS,
including more radar sites in certain
areas, would be necessary. Even if more
radar sites were commissioned,
however, there are many areas in which
radar coverage is not feasible, either
geographically (e.g., mountainous areas)
or in a cost-effective manner (e.g.,
remote areas). Furthermore, simply
increasing the number of radars in the
NAS does not solve the inherent
limitation of radar technology, and
would not allow the FAA to reduce
current separation standards.>
Consequently, the future of air traffic
surveillance cannot be based solely on
the use of radar. Radar technology also
lacks the capability to provide services
on the flight deck. However, the FAA is
planning to maintain its current
network of primary radars, and expects
to be able to reduce a percentage of its
secondary radars. This NPRM does not
propose to reduce primary radar sites.®

4 An aircraft without an operating transponder
may still be observed by ATC using primary radar,
but the aircraft will not have an identifying tag.

5The FAA currently separates aircraft by 5 NM
in the en route environment and 3 NM in the
terminal environment.

6 While the FAA expects to be able to reduce a
significant percentage of the national secondary
surveillance radar infrastructure, primary radars
will not be decommissioned as a function of this
proposal. Primary radar will serve a role in
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Instead, this NPRM would transfer
future aircraft surveillance to newer and
more advanced onboard avionics that
provide more accurate and timely
aircraft information. ADS-B has been
identified as the technology to facilitate
that goal.

II. The ADS-B System
A. General

The ADS-B system is an advanced
surveillance technology that combines a
satellite positioning service, aircraft
avionics, and ground infrastructure to
enable more accurate transmission of
information between aircraft and ATC.
The system enables equipped aircraft to
continually broadcast information, such
as identification, current position,
altitude, and velocity. ADS-B uses
information from a position service, e.g.
Global Positioning System (GPS), to
broadcast the aircraft’s location, thereby
making this information more timely
and accurate than the information
provided by the conventional radar
system (which has a latency factor since
it is based on interrogation and reply).
ADS-B also can provide the platform for
aircraft to receive various types of
information, including ADS-B
transmissions from other equipped
aircraft or vehicles. ADS-B is automatic
because no external interrogation is
required, but is “dependent” because it
relies on onboard position sources and
onboard broadcast transmission systems
to provide surveillance information to
ATC and ultimately to other users.

Implementation of an ADS-B system
would not completely replace the
primary radar or SSR at this time. In
addition, ADS-B does not replace the
requirement for transponders.
Transponders are still necessary for
SSR, which is the FAA’s backup
strategy in case of ADS-B failure. For
more information on the backup
strategy, see section IV.C.4, Backup
Surveillance Strategy.

The performance requirements for
ADS-B avionics proposed in this NPRM
would ensure that the aircraft is
broadcasting the requisite information
with the degree of accuracy and
integrity necessary for ATC to use that
information for surveillance.” This
enhanced surveillance would provide
ATC with the enhanced ability to

surveillance during the transition period of ADS—
B avionics equipage.

7 An aircraft equipped for ADS-B Out would
transmit the aircraft’s position, velocity and other
specified, proposed message elements once per
second. Radar data, on the other hand, is generated
approximately once every 3—12 seconds for display
to the air traffic controller depending on whether
the aircraft is in the en route or terminal
environment.

surveil and separate aircraft so that
efficiency and capacity could increase
beyond current levels to meet the
predicted demand for ATC services
while continually maintaining safety.
Incremental developments in capacity,
efficiency, and air traffic control
procedures based on radar technology
cannot accommodate the anticipated
increase in demand for surveillance and
separation services, which could result
in delays that would far exceed those
experienced today. Without ADS-B, the
increase in demand could result in
increased congestion and the denial of
ATC service to some users of the NAS.

ADS-B technology already has been
demonstrated successfully in Alaska via
the Capstone program.? In Alaska, radar
coverage is either very limited or non-
existent. ADS-B provides a level of
surveillance performance that
previously did not exist and has
resulted in increases in both efficiency
and capacity.

“ADS-B Out” refers to an
appropriately equipped aircraft’s
broadcasting of various aircraft
information. “ADS-B In” refers to an
appropriately equipped aircraft’s ability
to receive another aircraft’s ADS-B Out
information. This proposal only seeks to
require ADS-B Out; the FAA is not
proposing to require ADS-B In at this
time.®

B. Ground Infrastructure

Implementing ADS-B in the NAS to
provide surveillance requires avionics,
ground infrastructure, automation, and
data. This NPRM addresses the
performance requirements for the
avionics and the necessary data that
must be broadcast from the aircraft in
order for ATC to use that information
for surveillance and separation. The
ground infrastructure involves the
installation of a multitude of ground
stations throughout the NAS that first
receive the ADS-B Out transmissions
from an aircraft, then relay real-time
information based on those
transmissions to ATC facilities. The
exact number of ground stations needed
to provide broadcast services across the
NAS will be negotiated as part of the
national broadcast service contract. The

8For additional information on Capstone, see
Section VI later in the preamble. It should be noted
that Special Federal Aviation Regulation No. 97,
Special Operating Rules for the Conduct of
Instrument Flight Rules (IFR) Area Navigation
(RNAV) Operations Using Global Positioning
Systems (GPS) in Alaska (68 FR 14072; March 21,
2003), would remain in effect to supplement the
requirements in this proposal as it applies to
Alaska.

9 See Sections IV. later in the preamble for a
detailed discussion of ADS-B Out and V. for a
detailed discussion of ADS-B In.

preliminary estimate approved by the
FAA'’s Joint Resource Council call for
548 ground stations to provide coverage
NAS-wide and in the Gulf of Mexico.
On August 30, 2007, the FAA
awarded a performance-based service
contract to a consortium led by ITT
Corporation. The contract is to provide
ADS-B surveillance uplink (ground-to-
air) and downlink (air-to-ground)
services and Automatic Dependent
Surveillance Rebroadcast (ADS—R),
Traffic Information Services—Broadcast
(TIS-B) 19, and Flight Information
Services—Broadcast (FIS-B) 11 services.
The vendor will install and maintain the
ground equipment necessary to provide
ADS-B uplink and downlink services to
ATC. On November, 30, 2006, the FAA
issued a Screening Information Request
to determine which vendors understand
the contract requirements well enough
to proceed in the acquisition process.
The FAA’s schedule for ADS-B Out
calls for all ground infrastructure,
including the provision of broadcast
services, to be in place and available
where current surveillance exists by the
end of fiscal year 2013. This schedule
will provide reasonably ample time for
operators to equip their aircraft for
ADS-B Out and meet the proposed
compliance date of 2020 in this notice.

III. Summary of the Proposal

The FAA is proposing ADS-B Out
performance requirements for all aircraft
operations in Class A, B, and C airspace
areas in the NAS, and Class E airspace
areas at or above 10,000 feet mean sea
level (MSL) over the 48 contiguous
United States and the District of
Columbia. This proposal also would
require that aircraft meet these
performance requirements in the
airspace out to 30 nautical miles (NM),
from the surface up to 10,000 MSL,
around certain identified airports that
are among the nation’s busiest. In
addition, this proposal if adopted would
require that aircraft meet ADS-B Out
performance requirements to operate in

10 Traffic Information Services—Broadcast (TIS—
B) is a ground-based uplink report to a pilot of
proximate traffic that is under surveillance by ATC
but is not ADS-B-equipped. This service would be
available even with limited ADS-B
implementation. The combinations of the
surveillance and TIS-B services can enable pilots
to have enhanced visual acquisition of other
aircraft. Having traffic and other flight obstacles on
a cockpit display will enable pilots to more quickly
identify safety hazards and communicate with ATC
if necessary. Aircraft that are equipped with ADS—
B can be monitored through a direct reception of
their ADS-B signals in an air-to-air environment.

11Flight Information Services—Broadcast (FIS-B)
is a ground-based uplink of flight information
services and weather data. Other flight information
provided by the FIS-B service includes Notices to
Airmen and Temporary Flight Restrictions.
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Class E airspace over the Gulf of Mexico
from the coastline of the United States
out to 12 nautical miles (NM), at and
above 3,000 feet MSL.

The FAA proposes to require aircraft
flying at or above Flight Level 240
(FL240) to have ADS-B Out
performance capabilities using the 1090
Extended Squitter (1090ES) broadcast
link. Aircraft flying in the designated
airspace below FL 240 would have to
use either the 1090ES or Universal
Access Transceiver (UAT) broadcast
link. These proposals would affect all
U.S. commercial air carrier operations,
foreign-flag carriers operating in the
designated classes of U.S. airspace, air
charter operations, air cargo operations,
and a significant portion of the general
aviation fleet operating in the NAS.

The implementation of ADS-B
requires two datalinks to support the
full set of applications. UAT is intended
to support applications for the general
aviation user community that are not
needed by air carriers because air
carriers have weather radar, fly at high
altitudes, and have other aeronautical
links. UAT-equipped general aviation
aircraft are not generally equipped with
weather radar and would be flying at
low altitudes. The 1090ES link is the
internationally agreed upon link for
ADS-B, and is intended to support
applications for air carriers and other
high-performance aircraft. The 1090ES
broadcast link does not support
applications available from FIS-B, like
weather and related flight information.
This is because of the bandwidth
limitations of the 1090ES link for
transmitting the large message
structures required by FIS-B. Weather
and flight information for 1090ES-
equipped aircraft is generally provided
by commercial products.

As described in the Plan, large
increases in air traffic would result in
mounting delays or limitations in
service for many areas if the current
surveillance system is not modified. An
environment in which aircraft meet the
proposed ADS-B Out performance
requirements would result in greater
capacity and efficiency in the NAS,
maintain safety, and provide a flexible,
expandable platform to accommodate
future traffic growth while avoiding
possible system delays and limitations
in service.

In moving forward with a
performance-based surveillance system,
the FAA believes that communication
with the affected industry is critical.
The FAA hosted several Industry Days
to brief the technology, the rulemaking
and procurement processes and
associated milestones to interested
parties, including manufacturers and

affected operators. As with any
rulemaking, the FAA invites comments
on the various elements of this proposal,
and all comments will be carefully
considered. If this proposal is adopted
as a final rule, it may be modified in
view of the submitted comments.

IV. The Proposal for ADS-B Out
A. Advantages of ADS-B Out

ADS-B Out, as proposed in this
notice, would enhance surveillance and
broadcast services in both the en route
and terminal environments and provide
ATC with more accurate information to
safely separate aircraft in the air.

In today’s radar surveillance
environment, accuracy and integrity of
radar information is a function of range
and decreases as the distance between
the radar antenna and the aircraft
increases. Unlike radar, both the
accuracy and integrity of ADS-B Out is
uniform and consistent throughout the
service area. A comprehensive, national
surveillance system that utilizes ADS-B
Out would provide ATC with the ability
to accurately identify and locate aircraft
that are either far away from the ATC
facilities or at the outer boundaries of
ground station service volume.

If ATC had more precise aircraft
position information, it could position,
separate, and provide speed and
direction instructions to aircraft with
improved precision and timing. This
would result in the use of optimal flight
paths and altitudes. This transmission
of information would enable
improvement of airspace capacity
throughout the NAS. Additionally, with
ADS-B Out, ATC would receive
updated information broadcast by
aircraft more frequently than with radar,
and would be able to track a more
closely monitored flight path. This
would result in ATC providing fewer
instructions to pilots, thus having more
time to accommodate additional aircraft
within the allotted airspace. These
improved efficiencies for ATC
ultimately should accommodate the
increased number of aircraft able to
operate in the NAS. In addition, we
expect a reduction in aircraft fuel burn
because better surveillance provides for
more efficient use of the airspace,
provides for optimal aircraft routing,
and addresses the limits currently
experienced with radar.

In the terminal radar environment
today, ATC may have to request pilots
to provide aircraft speed, heading, and
in some cases, aircraft identification.
Neither the primary radar nor SSR
systems provide all that information.
With ADS-B, ATC is automatically
provided aircraft speed, heading, and

other identifying information, including
aircraft size, which are necessary to
safely position and separate aircraft
more rapidly than is possible today.

While more precise ADS-B derived
aircraft position information improves
ATC efficiencies under current
separation standards, the potential for
significantly greater capacity and
efficiency gains may be realized by
reducing separation standards between
aircraft. Therefore, this rulemaking is
expected to help achieve a level of
surveillance accuracy that would
support reducing aircraft separation
standards. ADS-B is an essential
component of the NextGen platform and
is necessary to achieve a level of
capacity in the NAS commensurate with
future growth.

B. Avionics

This discussion first addresses the
broadcast message links necessary to
transmit aircraft information to the
ground stations and the specific
message elements that would be
broadcast by the aircraft comprising the
ADS-B Out transmission. Next we
discuss the navigation position sensor
and the necessary accuracy and integrity
of the ADS-B message. Finally, we
explain the necessary requirements for
antenna diversity on the aircraft, and
the required latency of the data in the
ADS-B transmission from the aircraft.

1. 1090ES and UAT Broadcast Links

In 2002, the United States determined
that two frequencies would be
appropriate for ADS-B: 1090MHz and
978MHz. To broadcast the necessary
data elements for ADS-B Out
transmission under this proposal,
aircraft would have to be equipped with
either 1090ES or UAT that meet the
latest version of either Technical
Standard Order (TSO)-C166a or TSO—-
C154b, respectively.12 Today, operators
of air carriers and many private/
commercial aircraft already are
primarily equipped with avionics
designed under TSO-C112, Air Traffic
Control Radar Beacon System/Mode
Select (ATCRBS/Mode S), which are
required to function with the Traffic
Alert and Collision Avoidance System

12 A TSO is a minimum performance standard
issued by the Administrator for specified materials,
parts, processes, and appliances used on civil
aircraft. TSO-C166a sets the minimum performance
standards for Extended Squitter Automatic
Dependent Surveillance—Broadcast (ADS-B) and
Traffic Information Service Broadcast (TIS-B)
Equipment Operating on the Radio Frequency of
1090 MHz. TSO-C154b sets the minimum
performance standard for Universal Access
Transceiver (UAT) Automatic Dependent
Surveillance— Broadcast (ADS-B) Equipment.
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(TCAS 1I) or ACAS.*3 Many TSO-C112
Mode S Transponders can be modified
or are designed to provide 1090ES
functionality under TSO-C166a. Most
other general aviation aircraft, typically
small aircraft operated in non-
commercial service (that are not
required to have TCAS II), would likely
use the UAT broadcast link for ADS-B
Out, which operates on the 978MHz
frequency. Today, a small number of
aircraft are equipped with UAT ADS-B
In and are capable of receiving TIS-B
and FIS-B services. While the 1090ES
link does not support FIS-B, it does
support TIS-B.

In December 2006, RTCA 14 published
RTCA/DO-260A, Change 2, “Minimum
Operational Performance Standards
(MOPS) for 1090 MHz Automatic
Dependent Surveillance—Broadcast
(ADS-B).” This change revised RTCA/
DO-260 1090ES MOPS. The major
differences between RTCA/DO-260 and
RTCA/ DO-260A are refinements of the
Navigation Integrity Category (NIC),
Navigation Accuracy Category (NAC),
and Surveillance Integrity Level (SIL)
parameters, which significantly improve
the overall performance and
interoperability of the ADS-B Out
broadcast link. These modified
parameters (NIC, NAC, and SIL) provide
a level of accuracy and integrity with
respect to the information transmitted in
the ADS-B Out message that would
enable ATC to provide improved
surveillance and separation services
based on the information it receives
from the aircraft.

After RTCA issued its updates in
December 2006, the FAA subsequently
issued TSO-C166a, which adopted the
recent modifications specified in change
2 to RTCA/DO-260A, and characterizes
the parameters of NIC, NAC, and SIL.15
There are some aircraft equipped today
with legacy 1090ES ADS-B systems.
Operators of these aircraft would need
to modify their broadcast link
equipment to meet the proposed
requirements defined in TSO-C166a.
This modification could include
hardware, software, or both depending

13 Airborne Collision Avoidance System (ACAS)
is comparable to TCAS II and is specified for use
in Europe.

14RTCA, Incorporated is a not-for-profit
corporation formed to advance the art and science
of aviation and aviation electronic systems for the
benefit of the public. The organization functions as
a Federal Advisory Committee and develops
consensus-based recommendations on
contemporary aviation issues. The organization’s
recommendations are often used as the basis for
government and private sector decisions as well as
the foundation for many TSOs.

15 TSO-C166a superseded TSO-C166.

upon other avionics installed on the
aircraft.

The transition to TSO-C166a and
TSO-C154b has been identified as a
requirement for use of ADS-B in the
required airspace. The United States
faces unique challenges in air traffic
control due to its high density airspace
and stringent safety requirements. In
order to maintain safety and capacity,
given a state of increased air traffic,
advanced surveillance technologies will
be necessary. The earlier standards in
RTCA/DO-260 do not provide the
performance standards necessary to
meet the requirements of the NAS.
RTCA/DO-260a provides a means to
transmit the Secondary Surveillance
Radar beacon codes that currently
service the NAS and will continue to be
required as a backup to ADS-B. RTCA/
DO-260 does not provide that
compatibility.

The International Civil Aviation
Organization (ICAO) is in the process of
updating the 1090ES Standards and
Recommended Practices (SARPs)
published in ICAO Annex 10,
Amendment 77, to include those
requirements identified in the
publication of RTCA/DO-260A, Change
2. These updated SARPs are expected to
become effective in November 2007.

Operators may, under this proposal,
also choose to equip with dual link
avionics, i.e. 1090ES and UAT, which
would provide the capability to transmit
and receive information on both
broadcast links at the same time.

If an aircraft is to operate at or above
FL240, which is discussed further in
section IV.b.3. of this preamble
(“Broadcast Link Requirements for
Different Flight Levels”), the aircraft’s
broadcast link capabilities would have
to meet the minimum performance
requirements of TSO-C1664, (i.e., be
equipped with 1090ES). Consequently,
those aircraft operating at or above
FL240 with Mode A/C transponders
would need new transponders. Aircraft
with Mode S transponders without
compatible extended squitter capability
installed would need to be reequipped
with those providing 1090ES
functionality, or supplement them with
1090ES to operate at or above FL240.

In December 2006, RTCA also issued
RTCA/DO-282A, Change 1 for UAT,
which clarified the definitions of the
NIC, NAC, and SIL similar to those
specified for 1090ES discussed above.
TSO-C154b adopted the requirements
of RTCA/DO-282A and clarifies
performance parameters capable of
ensuring interoperability with ground
stations deployed to support the
Capstone program in Alaska, and to
provide for future NAS interoperability

assurances. Aircraft equipped with UAT
must meet the minimum performance
standards in TSO-C154b, or later
version. There are very few aircraft
equipped with legacy UAT equipment.
Operators of those aircraft would need
to modify their equipment to meet the
performance standards of TSO—C154b.

2. Broadcast Link Requirements for
Different Flight Levels

The FAA proposes to require that
aircraft flying at or above FL240 have
ADS-B Out performance capability
using the 1090ES broadcast link. For
operations below FL240, operators
could equip their aircraft with either the
1090ES or UAT broadcast links. Some
general aviation aircraft are already
equipped with the UAT broadcast link,
and most general aviation operators are
expected to equip with UAT under this
proposal in order to have TIS-B and
FIS-B services. Larger aircraft,
particularly the transport category
aircraft, generally operate at higher
altitudes and are already equipped with
1090ES that meets TSO-C166 (which
would require modification to upgrade
to TSO-C166a under this proposal) or
have equipment installed that uses the
1090 broadcast link. Furthermore, the
international aviation communities, and
for the most part, foreign-flag aircraft
operating in the U.S., tend to operate
large transport category aircraft that also
operate at the higher altitudes. Having a
single broadcast link at higher altitudes
would enable aircraft equipped for
ADS-B In to benefit from potential
future applications such as aircraft
merging and spacing, and self-
separation. These applications are
enabled by having aircraft identify each
other on the same data link without the
need to employ ADS-R, which would
increase the latency of the transmission.
The FAA believes that the approach
articulated in the proposal to require
1090ES for operations at and above
FL240 is largely consistent with how
those affected operators would choose
their respective broadcast link. While
this NPRM does not require equipage for
ADS-B In, we fully recognize that
operators may choose to equip for that
capability and that it is reasonable to lay
the foundation so that operators may be
able to take advantage of future
applications if they so choose.

3. Part 91 Appendix H—Broadcast
Message Elements

The FAA is proposing to add an
appendix to 14 CFR part 91 to specify
the broadcast message elements
necessary for ADS-B Out. These
message elements contain the data
necessary for ATC to support aircraft
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surveillance by ADS-B. The message
elements required support future
NextGen air-to-air applications such as
reduced horizontal separation and self
separation. These message elements also
support the capability for aircraft
avionics to be verified during normal
operations for continuing airworthiness
in lieu of conducting ground checks of
the avionics. We believe the message
elements allow for further NextGen
capabilities, at least to the extent we can
predict those future needs at this time.
However, in the future, additional
elements such as predictive aircraft
movement could be added to enable
further capabilities.

These elements would be broadcast
automatically from the aircraft except
where pilot entry is necessary. Pilot
entry would be necessary for elements
(g) through (k). The following is a
description of each message element.

(a) The length and width of the
aircraft. This message element would
provide ATC with quick reference to the
aircraft’s dimensions. On airport
surfaces in particular, aircraft are in
close proximity to each other and this
information would facilitate ATC’s
ability to use the most appropriate
landing and surface movement
procedures for individual aircraft in
managing traffic on the airport surfaces.
This information would be pre-set when
avionics equipment meeting the
standards in TSO-C166a or TSO-C154Db,
as applicable, is installed on the aircraft.

(b) An indication of the aircraft’s
lateral and longitudinal position. This
message element is derived from the
aircraft’s navigation position sensor 16
and would provide an accurate position
based on latitude, longitude, and
accuracy values for the display of
information in a format that meets ATC
requirements. This information is
critical to the safe and efficient
separation of aircraft.

(c) An indication of the aircraft’s
barometric pressure altitude. This
message element would provide ATC
with the aircraft’s altitude information.
Currently, §91.217 requires Mode C and
Mode S transponders to transmit
pressure altitude. It is critical that the
altitude transmitted by the Mode C and
Mode S transponders is identical to that
in the ADS-B transmission. Therefore,
in addition to this proposed data
element, we believe that § 91.217 should
be amended as well. Section 91.217
requires Mode C and Mode S
transponders to transmit pressure
altitude. We propose to revise § 91.217
to also apply to the ADS-B transmission

16 The aircraft’s navigation position sensor is
discussed in detail in section IV.4. of this preamble.

of altitude to ensure that the reported
altitude from various avionics is
consistent.

(d) An indication of the aircraft’s
velocity. This message element is also
derived from the aircraft’s navigation
position sensor and would provide ATC
with the aircraft’s airspeed with a
clearly stated direction and describes
the rate at which an aircraft changes its
position.

(e) An indication if TCAS II or ACAS
is installed and operating in a mode
that may generate resolution advisory
alerts. This information would identify
to ATC whether an aircraft is equipped
with TCAS II or a later version or its
European equivalent ACAS, and
whether that equipment is operating in
a mode that may generate resolution
advisory alerts.

(f) For aircraft with an operable TCAS
I or ACAS, an indication if a resolution
advisory is in progress. Both TCAS II
and ACAS improve safety by detecting
impending airborne collisions or
incursions and issuing commands to the
pilot on how to avoid the hazard by
climbing or descending. If two aircraft
get too close to each other, the aircrafts’
TCAS II or ACAS systems will provide
a resolution advisory (RA), which gives
the pilots a command to climb or
descend to avoid the other aircraft. The
RA command is provided independent
of ATC instructions. It is critical for
ATC to know why an aircraft is
climbing or descending, i.e., responding
to an RA, ATC instruction, or a previous
flight plan path. ATC may respond more
efficiently and safely in managing the
air traffic environment by knowing
whether an aircraft is responding to an
RA.

(g) An indication if ATC services are
requested. (Requires flight crew entry.)
This message element would identify to
air traffic controllers if services are
requested and whether the aircraft is in
fact receiving ATC services.

(h) An indication of the Mode 3/A
transponder code specified by ATC.
(Requires flight crew entry.) All
transponder-equipped aircraft on
Instrument Flight Rules (IFR) flights are
directed by ATC to “squawk” a unique
four-digit code, commonly referred to as
a “Mode 3/A transponder code.” All
transponder equipped aircraft on Visual
Flight Rules (VFR) flights are directed
by ATC to squawk 1200. The assigned
Mode 3/A transponder code is used by
ATC to identify each aircraft operating
under IFR, and the 1200 transponder
code identifies aircraft operating under
VFR.

An aircraft equipped with ADS-B Out
continually broadcasts its state vector
(3-dimensional position and 3-

dimensional velocity). It is critical for
ATC to correlate and verify that the
ADS-B Out information transmitted
from each aircraft is displayed and
identified correctly on the ATC radar
display. Therefore, it is imperative that
the ATC-assigned transponder code be
identical to the assigned transponder
code in the ADS-B Out message. If the
aircraft’s avionics are not capable of
allowing a single point of entry for the
transponder and ADS-B Out Mode 3A
code, the pilot would have to ensure
that conflicting codes are not
transmitted to ATC. Operational
procedures would have to be developed,
including specific guidance,
instructions, or training material
provided by the equipment
manufacturer, as well as the operator
training programs, manuals, Operations
Specifications, and Letters of
Authorization, to ensure that conflicting
codes are not transmitted to ATC.

(i) An indication of the aircraft’s call
sign that is submitted on the flight plan,
or the aircraft’s registration number.
(Aircraft call sign requires flight crew
entry.) This message element would
correlate flight plan information with
the data that ATC views on the radar
display and facilitate ATC
communication with the aircraft. The
aircraft’s call sign or registration number
broadcast in the ADS-B message would
have to be identical to information
contained in its flight plan.

(j) An indication if the flight crew has
identified an emergency, and if so, the
emergency status being transmitted.
(Requires flight crew entry.) This
message element would alert ATC that
the aircraft is experiencing emergency
conditions and indicate the type of
emergency. Applicable emergency codes
would be found in the Aeronautical
Information Manual. This information
would alert ATC to potential danger to
the aircraft so it could take appropriate
action.

(k) An indication of the aircraft’s
“IDENT” to ATC. (Requires flight crew
entry.) ATC may request an aircraft to
“IDENT,” to aid controllers to quickly
identify a specific aircraft. The pilot
manually inputs the aircraft’s identity,
which then highlights the aircraft on the
ATC scope. When activated, this
message element allows identification of
the aircraft with which ATC is in
communication.

(1) An indication of the aircraft’s
assigned ICAO 24-bit address. ICAO 24-
bit codes are unique and assigned to
each individual aircraft. These codes are
necessary for aircraft used for
international operations. This code
would provide the FAA with the future
capability to identify aircraft using the
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ICAO 24-bit address. This capability
addresses limits on future capacity due
to the finite number of aircraft that can
be tracked with discrete transponder
codes.

(m) An indication of the emitter
category. If ATC knows the emitter
category, it can determine separation
minima based in part on a particular
aircraft’s wake vortex. This information
would be used to provide air traffic
controllers and ground crews with more
efficient information regarding a
particular aircraft’s constraints and
capabilities. Once the emitter category is
set at installation, it would not change.
(Refer to TSO-C166a or TSO-C154b for
additional information.) Some examples
of emitter categories to be used (as
specified in RTCA DO-260A, DO-242A,
and DO-282A) include, but are not
limited to, the following:

e Light (ICAO)—7,000 kg (15,500 Ibs)
or less.

e Small aircraft—7,000 kg to 34,000
kg (15,500 lbs to 75,000 lbs).

e Large aircraft—34,000 kg to 136,000
kg (75,000 lbs to 300,00 1bs).

e High vortex large (i.e., B-757).

e Heavy aircraft (ICAO)—136,000 kg
(300,000 Ibs) or more.

¢ Rotorcraft.

(n) An indication whether a cockpit
display of traffic information (CDTI) is
installed and operable. This message
element would alert ATC as to whether
an aircraft has an operable CDTI 17
installed. A CDTI is necessary for
aircraft to have ADS-B In capability.
This message element would indicate to
ATC which aircraft are capable of
receiving ADS-B In services.

(0) An indication of the aircraft’s
geometric altitude. The geometric
altitude is a measure of altitude
provided by a satellite-based position
service, determined mathematically,
based on a three-dimensional position
in space. This message element is
necessary to confirm accuracy or
discrepancies between geometric and
barometric altitude, which changes as a
function of air pressure in the
environment. The message element
would serve as a tool for validating
positioning services.

17 CDTI is the function of presenting surveillance
traffic information (e.g., airborne or surface) to the
flight crew. To display traffic, the CDTI may use a
dedicated display or a shared multi-function
display (MFD) device. The CDTI is capable of
displaying position information for nearby aircraft
and ADS-B-equipped airport surface vehicles. The
CDTI consolidates ADS-B traffic targets, terrain,
weather, and other products relative to the pilot’s
own aircraft or flight operation. It allows pilots to
display textual and graphical information provided
by the ADS-B System and Broadcast Services.

4. Navigation Position Sensor and the
Accuracy and Integrity of the ADS-B
Message

ADS-B Out continuously transmits
aircraft information through the selected
broadcast data links of 1090ES or UAT.
The aircraft’s lateral and longitudinal
position and velocity are proposed data
elements transmitted in the broadcast
message. The navigation position sensor
is equipment onboard the aircraft that
computes a geodetic position (latitude
and longitude) that can be a separate
sensor or integrated into other
navigation equipment or system
onboard the aircraft. (Examples of such
equipment are LORAN C, GPS, GPS—
WAAS, DME/DME and Inertial
Reference Unit (IRU).)

The accuracy and integrity of these
broadcast message elements transmitted
from the aircraft to the ground stations
depends on the aircraft’s navigation
position sensor and the signal source
from which the position is derived. The
accuracy and integrity of the transmitted
aircraft position and velocity are critical
for use in surveillance and various
airborne and surface applications. The
accuracy and integrity of transmitted
information expressed by ADS-B
avionics is measured by the Navigation
Accuracy Category for Position (NACp),
the Navigation Accuracy Category for
Velocity (NACv), the NIC and the SIL.

An aircraft transmitting its position
and velocity with the accuracy and
integrity proposed in part 91, Appendix
H, Section 3 (ADS-B Out Performance
Requirements for NIC, NAC, and SIL)
would be more accurately identified by
ATC than it would be in today’s radar
environment. The confidence with
respect to the accuracy of the position
and velocity reported by ADS-B Out
would enable the future applications
discussed further in this proposal that
simply could not be provided by
existing surveillance systems. While
existing surveillance systems provide
information that is sufficient for
separation purposes and the capacity
needs of today’s traffic environment, a
more responsive and versatile ATC
system will need improved accuracy
and integrity of broadcast information
for future surveillance performance. The
values proposed would ensure that the
information ATC receives has the level
of performance and the requisite
confidence in the accuracy of that
information necessary to control
aircraft. Increasing the quality and
standards for surveillance information
presents new opportunities for
efficiency and capacity improvements
in the NAS, and the potential for future

self-separation or air-to-air applications
of ADS-B.

The NACp specifies the accuracy of
the aircraft’s horizontal position
information (latitude and longitude) and
the vertical geometric position
transmitted from the aircraft’s avionics.
All aircraft position information has a
margin of error and the accuracy
category specifies that margin. The
NACp specifies with 95 percent
probability that the reported
information is correct within an
associated allowance. (The horizontal
95% bound error allowance resembles
an imaginary circle around the aircraft
with a radius equivalent to the NACp
defined value.) ATC and aircraft
equipped for ADS-B In would monitor
the NACp reporting to ensure that the
accuracy supports the intended
operational use. Not all navigation
position sensors are capable of
providing the necessary aircraft
information with the accuracy and
integrity needed to support certain
surveillance applications.?8 In order to
use ADS-B Out for surveillance and
separation, the NACp value must have
a small margin of error in position
reporting.

In today’s radar surveillance
environment, aircraft position accuracy
is required to be within 0.3 NM for
operations in the en route airspace, and
0.1 NM for operations within terminal
area airspace. An aircraft broadcasting
its position with a NACp equal to or
greater than 7 would provide a
horizontal position accuracy of at least
0.1 NM with no specific requirement for
vertical (geometric) position accuracy.
Aircraft position reported at a NACp
equal to or greater than 7 would meet
the minimum radar accuracy
requirement for terminal area operations
and exceed radar performance for en
route operations. Therefore, the FAA
believes that the minimum accuracy
requirement necessary to maintain an
equivalent level of surveillance in the
terminal airspace area (and provide for
equivalent separation as that in today’s
radar environment) would be a NACp of
7. The FAA is not, however, engaging in
this rulemaking simply to meet the level
of surveillance that exists in the current
infrastructure, or to establish a new
surveillance system that would only
enable separation performance
equivalent to that realized today. ADS—
B performance is intended to go beyond
today’s standards for accuracy and
provide a platform for NextGen. In order
to accomplish that goal, we propose a
minimum accuracy value of NACp 9 in

18 Surveillance applications are discussed further
in Section V of this NPRM.
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all airspace areas that ADS-B would be
required. This proposed accuracy
requirement would provide horizontal
position information for ADS-B Out
equipped aircraft to within 30 meters
(0.016NM) horizontally and vertical
(geometric) position accuracy to within
45 meters. This proposed accuracy
requirement could make it possible for
future airspace separation to be reduced
from today’s current separation minima.
At this time the FAA cannot determine
the extent to which separation standards
might be reduced. Significant testing
and certification is required before any
reduction in separation standards might
be applied. The FAA may examine the
possible reduction of separation
standards once ADS-B has been
certified to meet existing separation
standards safely and consistently.

Under this proposal, any aircraft not
operating with at least this level of
performance would not be permitted in
the designated airspace without first
obtaining authorization from ATC. If the
aircraft broadcast message element for
position has an NACp of less than 9,
ATC would be notified and it could
choose to revert to a backup system or
apply procedural mitigation.

This proposed NACp of 9 would also
provide the necessary accuracy to
enable certain applications on the
surface at the nation’s busiest airports.
For various operational applications
including situational awareness and
traffic alerting, it would be necessary for
aircraft position accuracy to be
transmitted with an error of 30 meters
or less horizontally, particularly for
surface operations. The proposed
requirement for an NACp equal to or
better than 9 would meet the 30 meter
or less performance requirement for
surface operations and would apply to
all aircraft equipped with ADS-B Out.
If the aircraft broadcast message element
for position has an NACp of less than 9,
ATC and aircraft equipped with ADS—
B In would be automatically notified
that the ADS-B Out performance for a
particular aircraft is degraded and
therefore, the information is unusable to
support either situational awareness on
the surface or awareness of runway
occupancy on approach to airports. The
NACp values are specified in greater
detail in RTCA/DO-260A and RTCA/
DO-282A, which are recognized
performance standards by the applicable
TSOs identified under this proposal.

The NACv is a measured value similar
to the NACp value except that it applies
to the computed velocity derived from
navigation position sensor or navigation
system. In accordance with TSO-C166a
and TSO-C154b, which recognize the
performance standards of DO-260A and

DO-282A respectively, the NACv must
be greater than or equal to 1. This means
that the estimate of aircraft velocity
must be accurate to within 10 meters
per second and must be reported with
95 percent probability.

NIC differs from NAC in that a NIC
value specifies aircraft integrity
containment often referred to as the
“containment radius,” which is the
maximum error for the broadcast
position as described in RTCA/DO-
260A, Change 2 and DO-282A, Change
1. NIC and NAC performance values
will vary depending upon the
positioning service and navigation
position sensor. NIC/NAC values may
be enhanced or degraded by external
NAS infrastructure or by characteristics
of avionics systems performance. For
instance, a GPS outage would interrupt
the integrity and accuracy of the
broadcast information. Avionics failures
also could degrade expected
performance. The NIC value is broadcast
so that surveillance services may
determine whether the horizontal and
vertical (geometric) position meets an
acceptable level of integrity
containment for the intended operation
or phase of flight. For ADS-B Out, the
FAA proposes a NIC value of 7. This
value would bound the error to within
0.2 NM. The NIC parameter combined
with the SIL parameter described in the
next paragraph provides integrity
assurance in broadcast position.

The SIL specifies the ADS-B Out
avionics integrity level and the
probability that the position error may
be larger than the reported NIC. The SIL
may be configured at the time of
installation. SIL is typically based on
the design assurance level 19 of the
ADS-B Out avionics and its navigation
position sensor. While a NIC value
varies based on computed navigation
sensor position, SIL is typically a static
(unchanging) value for the ADS-B Out
avionics. For example, while the NIC is
dependent on the satellite constellation
(or number of available satellites), the
SIL’s reporting of the installed ADS-B
avionics is not dependent upon the
satellite constellation and would not be
affected by changes in the number of

19 ADS-B Out avionics design assurance is
dependent on both the hardware and software
levels. There are 5 hardware design assurance
failure classifications; (1) Catastrophic, (2)
Hazardous/Severe-Major, (3) Major, (4) Minor, and
(5) No Safety Effect. RTCA/DO-178B “Software
Considerations in Airborne Systems and Equipment
Certification” software classifications are; (1) Level
A, (2) Level B, (3) Level C, (4) Level D, and (5) Level
E which directly map to the hardware design
assurance failure classifications. The minimum
requirement for systems development assurance for
ADS-B Out is a hardware design assurance (failure
classification) of “major” dependent upon RTCA/
DO-178B Level “C” software.

available satellites being used in the
derived position. To achieve
performance at least equivalent to
existing radar systems, the FAA
proposes a SIL of 2 or better. This value
would provide integrity assurance that
meets a failure rate probability of 99.999
per flight hour.

The proposed NIC, NACp, NACv, and
SIL requirements would support not
only ATC services, but also advisory
applications for those who choose to
equip aircraft with ADS-B In. The
proposed values for accuracy and
integrity would meet the needs of all the
ADS-B In applications discussed in this
proposal. Terminal area and surface
applications such as Final Approach
and Runway Occupancy Awareness
would not be enabled unless all aircraft
in the surface environment report their
position accurately on runways and
taxiways (NACp equal to or greater than
9). Universal compliance with accuracy
and integrity requirements would
ensure that ADS-B In applications
could provide accurate data even in a
closely spaced environment such as an
airport surface.

This proposal specifies performance
standards for aircraft avionics
equipment for operation to enable ADS—
B Out. These performance standards
would accommodate and facilitate the
use of new technology. Presently, GPS
augmented by the Wide Area
Augmentation System (WAAS) is the
only navigation position service that
provides the level of accuracy and
integrity (NIC, NACp, and NACV) to
enable ADS-B Out to be used for NAS-
based surveillance operations with
sufficient availability. The FAA is
considering whether other navigation
position systems such as the Global
Navigation Satellite System (GNSS)
combined with tightly coupled inertial
navigation systems are also capable of
meeting the proposed performance
standards. Other types of positioning
systems that meet the requisite
performance requirements may be
developed in the future, and may
include satellite constellations similar
to the Galileo system, or tightly coupled
IRU to existing GPS. At this point,
however, the agency is still studying the
ability of these other navigation position
systems to meet the performance
standards articulated in this proposal.

In order to meet the proposed
performance requirements using the
GPS/WAAS system, aircraft would be
required to have equipment installed
onboard the aircraft that meets one of
the following: (1) TSO-C145b, Airborne
Navigation Sensors using the GPS
augmented by WAAS; or (2) TSO-C146b
Stand-Alone Airborne Navigation
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Equipment using the GPS augmented by
WAAS.

5. ADS-B Aircraft Antenna Diversity
and Transmit Power Requirements

The aircraft antenna is an important
part of the overall ADS-B Out system
because antennas are major contributors
to the system link performance. The
location, number of antennas and
transmit power required for the airborne
ADS-B Out system is a function of the
equipment class for the selected
broadcast link (UAT or 1090ES). This
proposal specifies the classes of 1090ES
and UAT equipment that would meet
the performance standards for ADS-B
Out. The equipment classes include
requirements for aircraft antenna
diversity and transmit power, as
explained below.

Optimal link performance requires
both a top and bottom antenna (antenna
diversity). Accordingly, the agency is
proposing to require that the aircraft be
equipped with both a top and bottom
antenna to support ADS-B Out
applications as well as future air-to-air
ADS-B In applications. Antenna
diversity is a requirement of the
equipment classes identified in the
proposed rule.

For aircraft already equipped with a
Mode S transponder (TSO-C112), which
incorporates antenna diversity, no
additional antennas would be required
for ADS-B Out using 1090ES. For ADS—
B In, however, additional 1090 MHz
receive antennas may be necessary
depending on the additional avionics
equipment installed on the aircraft. It
may be possible to share the TCAS 1090
MHz receiver, as long as it can be shown
that TCAS performance is not degraded.
This shared approach is addressed in
TSO-C166a.

For ADS-B installations using UAT, it
may be possible to share the aircraft’s
existing bottom ATCRBS transponder
(TSO-C74c) antenna through the use of
an antenna diplexer, thus only requiring
installation of a top antenna.
Specifications for the diplexer are
addressed in TSO-C154b. This dual
antenna system would not result in
degraded performance relative to that
which would have been produced by a
single system having a bottom-mounted
antenna.

Antennas would also have to transmit
their signal at a certain level of power
in order to ensure that transmitted
signals are received by ground stations,
and by ADS-B In equipped aircraft and
vehicles. The UAT requires a 16 watt
minimum transmit power. Therefore,
aircraft equipped with the UAT would
be required to have Class A1H, A2, A3,
or B1 equipment, as defined in TSO-

C154b. The 1090ES broadcast link
requires a 125 watt minimum transmit
power. Correspondingly, aircraft
operating with 1090ES would also be
required to have Class A1, A2, A3 or B1
equipment, as defined in TSO-C166a.
The transmitted power level supports
the coverage requirements for each
equipment class, including the impact
of loss of antenna system performance.
These proposed antenna requirements
are necessary so that receivers of the
ADS-B system on the ground and in
other aircraft could receive ADS-B Out
messages with sufficient strength,
consistency, and update rate to provide
the necessary information for
surveillance and broadcast services.

6. Latency of the ADS-B Out Broadcast
Message Elements

This proposal defines the latency for
the ADS-B message from the time
information enters the aircraft through
the aircraft antenna(s) until the time it
is transmitted from the aircraft. A
specific limit between the time the
information is received and then
processed through onboard avionics is
necessary to ensure timely transmission
of information and to realize the
benefits of the ADS-B system. As
discussed previously, ADS-B Out
transmits accurate and timely
information more frequently than
information transmitted under the
current radar surveillance system. With
ADS-B, information is sent to the
aircraft from satellites, processed on the
aircraft and sent to ground stations. The
information would enter the aircraft
through an antenna(s), be processed by
the onboard avionics (e.g., navigation
sensor, navigation processor, and either
1090ES or UAT broadcast links), then
transmitted to the ground stations
through another antenna(s) on either the
1090 or 978 MHz frequencies,
depending upon the aircraft’s avionics.

Under this proposal, the navigation
sensor would process information
received by the aircraft’s antenna(s) and
forward this information to the ADS-B
broadcast link avionics in less than 0.5
seconds. That processed information
would then be transmitted in the ADS—
B message from the ADS-B Out
broadcast link avionics in less than 1.0
second from the time it was received
from the navigation sensor. This latency
would support the proposed
requirement that the aircraft transmit its
position and velocity at least once per
second while airborne, or while the
aircraft is moving on the surface.
Additionally, the aircraft would be
required to transmit its position
information at least once every 5

seconds while stationary on the airport
surface.

Latency requirements for the
reception and processing of ADS-B Out
by the ground station for display to the
ATC automation system are described in
the FAA surveillance and broadcast
services acquisition documents.2°

7. Maintenance

This NPRM would not require
additional maintenance requirements
for the installation of ADS-B avionics
equipment. The current requirements of
14 CFR 21.50, “Instructions for
continued airworthiness and
manufacturer’s maintenance manuals
having airworthiness limitations
sections,” are applicable to all ADS-B
equipment. Since any alteration of
equipment is subject to the
requirements of that section, the
existing requirements would apply to
any new avionics equipment installed
in an aircraft.

C. Operational Procedures
1. Applicability

With specific and limited exceptions,
the ADS-B Out performance
requirements proposed here would
apply to all aircraft operating in certain
U.S. designated airspace.2! These
requirements would be applicable to
operations conducted by domestic and
foreign operators in U.S. territorial
airspace. The efficiency and capacity
benefits that can be realized with ADS-
B Out are largely obtainable if all
aircraft are equipped for ADS-B Out
broadcast. There are some aircraft,
however, that were not originally
certified with an electrical system, or
that have not been subsequently
certified with such a system installed,
for which installation of equipment that
meets ADS-B Out performance
standards is impractical. These aircraft
may include certain airplanes, balloons,
and gliders. There may be instances
where a pilot of an aircraft without an
electrical system (such as a glider) may
want to operate in airspace where ADS—
B Out performance standards would be
required under this proposal. The
procedures for requesting authorization
to enter the airspace where ADS-B is
required would be the same procedures
used today for aircraft not equipped
with a transponder to enter certain
airspace. In these cases, an operator may
request an ATC authorization to operate

20 Final Program Requirements for Surveillance
and Broadcast Services, En Route and Oceanic
Services, Air Traffic Organization, Federal Aviation
Administration.

21 See section IV.c.2. for a further discussion of
the airspace where ADS-B Out would be required.
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in the airspace and the FAA addresses
those requests on a case-by-case basis.
In formulating this proposal, the FAA
considered various options including
whether to require ADS-B Out
performance standards for aircraft based
on the type of operation conducted (e.g.,
part 121 and 135 operations), or based
on the type of aircraft (e.g., large or
small). The agency concluded that there
is no distinguishing operational need for
differing performance standards based
on aircraft type or category of the
operation, as many different types of
operators and aircraft operate in the
same airspace.

The FAA also considered proposing
ADS-B Out performance standards for
aircraft operations at and above
specified altitudes. Since aircraft
operate at various altitudes between the
en route and terminal environments,
this option was dismissed as confusing
to pilots and impractical to implement.
ADS-B requirements based on specific
altitudes could result in different
equipment requirements applying
within different segments of the same
class of airspace.

Lastly, the FAA considered whether
to propose ADS-B Out for all aircraft
operations in domestic airspace (Classes
A-G). Domestic airspace includes
airspace over the territorial United
States that extends out to 12 NM from
the coastline that is controlled by ATC
(Classes A, B, C, D, and E) and
uncontrolled airspace (Classes G). While
this would result in almost 100% of
aircraft meeting ADS-B Out
performance requirements and increase
the number of identifiable aircraft in the
NAS, it also would place an
unnecessary financial and operational
burden on aircraft operators who do not
operate in controlled airspace, or who
are not under ATC surveillance.

2. Airspace

In February 1988, the FAA
promulgated an ATC transponder and
altitude reporting equipment final rule,
which established §91.215 of 14 CFR
and articulated the operating
requirements for ATC transponder and
altitude reporting equipment and use.22
The rule specifies the airspace for which
Mode A/C, and S transponders are
required, and the process for when an
operator may request a deviation from
the transponder requirements. Under
§91.215, transponders are required for
all aircraft operating in Classes A, B,
and C airspace areas, and in all airspace
at and above 10,000 feet MSL over the

22 Transponder with Automatic Altitude
Reporting Capability Requirement, 53 FR 4306;
February 12, 1988.

48 contiguous United States and the
District of Columbia. In addition,
transponders are required for operations
within 30 NM of an airport listed in 14
CFR part 91, Appendix D, from the
surface upwards to 10,000 feet MSL.
(The airports listed in Appendix D are
in Class B airspace areas.) 23

ADS-B Out would provide for
enhanced surveillance in areas where
SSR surveillance currently exists.
Consequently, the FAA believes that it
is reasonable to require that aircraft
meet the performance requirements
necessary for ADS-B Out for operation
in airspace that currently requires
transponders. Similar to § 91.215,
proposed § 91.225 would require that
aircraft meet ADS-B Out performance
requirements to operate in Class A,
Class B, and Class C airspace areas, and
in Class E airspace areas at and above
10,000 ft MSL over the 48 contiguous
United States and the District of
Columbia. In addition, this proposal
would require that aircraft meet ADS-B
Out performance requirements to
operate in Class E airspace over the Gulf
of Mexico, from the coastline of the
United States out to 12 NM at and above
3,000 feet MSL. Similar to the
transponder requirements, ADS-B Out
also would be required within 30 NM of
an airport listed in 14 CFR part 91,
appendix D, from the surface upward to
10,000 feet MSL.

This proposal would permit aircraft
not originally certificated with an
electrical system or not subsequently
certified with such a system installed
(such as a balloon or glider) to conduct
operations without ADS-B Out in the
airspace within 30 NM of an airport
listed in part 91 appendix D if the
operations are conducted: (1) Outside
any Class B or Class C airspace area; and
(2) below the altitude of the ceiling of
a Class B or Class C airspace area
designated for an airport or 10,000 feet
MSL, whichever is lower.

Generally, Class A airspace is that
airspace from 18,000 feet MSL to and
including FL 600, including the airspace
overlying the waters within 12 NM of
the coastline of the United States. This
proposal would not require aircraft to
meet the proposed ADS-B Out
performance standards for aircraft that

23 This section excludes from the transponder
requirements all aircraft not originally certificated
with an electrical system or not subsequently
certified with such a system installed, such as
balloons or gliders. These operations may be
conducted in the airspace within 30 nautical miles
of an airport listed in part 91 appendix D provided
that the operations are conducted: (1) Outside any
Class A, Class B, or Class C airspace area; and (2)
below the altitude of the ceiling of a Class B or Class
C airspace area designated for any airport or 10,000
feet MSL, whichever is lower.

operate in Class A airspace that extends
beyond 12 NM from the U.S. coastline
and that do not enter U.S. territorial
airspace.24

Class B airspace is designated from
the surface to 10,000 feet MSL
surrounding the nation’s busiest airports
in terms of airport operations or
passenger enplanements. (Class B
airspace areas generally are configured
and appear as an upside down wedding
cake.) The configuration of each Class B
airspace area is individually tailored
and consists of a surface area and two
or more layers, and is designed to
contain all published instrument
procedures. An ATC clearance is
required for all aircraft to operate in the
area, and all aircraft that are cleared
receive separation services within the
airspace. Under this proposal, ADS-B
Out would be required for aircraft
operating in Class B airspace areas. In
addition, for those airports listed in part
91 appendix D, ADS-B Out would be
required for operations within 30 NM of
the airport from the surface up to 10,000
feet MSL. This area can experience a
high volume of aircraft operations and
complex transitions from the en route
environment to the terminal area around
the nation’s busiest airports.
Consequently, we expect ADS-B Out to
result in better surveillance across a
larger area, leading to better ATC
situational awareness.

Generally, Class C airspace is
designated from the surface to 4,000 feet
above the airport elevation surrounding
those airports that have an operational
control tower, are serviced by a radar
approach control, and have a certain
number of IFR operations or passenger
enplanements. Although the
configuration of each Class C area is
individually tailored, the airspace
usually consists of a surface area with
a 5 NM radius and an outer circle
within a 10 NM radius that extends
from no lower than 1,200 feet up to
4,000 feet above the airport elevation.
Each person must establish two-way
radio communications with the ATC
facility providing air traffic services
prior to entering the airspace and must
thereafter maintain those
communications while within the
airspace.

Similar to the transponder
requirements, we are proposing that all

24 There are numerous Offshore Airspace Areas
that are designated as Class A airspace and the
boundaries of those airspace areas extend beyond
12 NM from the coastline of the U.S. into
international waters. Under agreement with ICAO,
the U.S. provides ATC services in these areas and
may designate the airspace accordingly in order to
indicate to pilots the type of ATC services that may
be provided.
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aircraft in Class E airspace of the 48
contiguous United States and the
District of Columbia, at and above
10,000 feet MSL, meet ADS-B Out
performance requirements.

Additionally, the FAA proposes that
aircraft operating in Class E airspace
over the Gulf of Mexico, from the
coastline of the United States out to 12
NM at and above 3,000 feet MSL, meet
the performance requirements for ADS—
B Out. The proposed 3,000 feet MSL
will be the lowest altitude that
surveillance and communication
coverage will exist for the purposes of
ATC services. The rule is restricted to
12 NM from the coastline, which is the
extent of the NAS in that area.

This proposal includes an option for
pilots to request an authorization from
ATC to operate in certain designated
airspace with aircraft that do not meet
the ADS-B Out performance standards.
As stated previously, aircraft that do not
have an electrical system, and therefore
are not ADS-B Out compliant, may
receive an ATC authorization to operate
in the designated airspace. This
provision would provide ATC with the
flexibility to control aircraft that may
have been directed to turn off ADS-B or
to reroute non-equipped aircraft through
a regulated area if that is necessary for
safety.25

ATC authorizations may contain
conditions necessary to provide a level
of safety equivalent to operation by an
aircraft equipped with ADS-B Out
equipment. ATC may not be able to
grant authorization in all cases.

3. Pilot Procedures

In accordance with proper preflight
actions,26 each operator would have to
verify ADS-B Out availability for the
flight planned route through the
appropriate flight planning information
sources. If the aircraft cannot meet the
proposed performance requirements
using a given position service, the
operator would have to use either a
different, available position service, re-
route, or reschedule the flight. Under
this proposal, pilot procedures are
expected to be minimal. Pilots would
have to: (1) Check that the ADS-B

251f the Air Traffic Controller identifies that the
aircraft avionics is not operating properly (such as
providing erroneous or incomplete information),
the pilot would be instructed to turn off the
avionics. A simple switch or button in the cockpit
to disable ADS-B avionics would provide this
feature. Aircraft would then be controlled using the
backup surveillance system or procedurally. This is
similar to the methods used today in removing
faulty transponder information from a controllers
display. Pilots currently have the capability to turn
off transponders. Aircraft are then handled
procedurally or through primary radar returns.

26 See 14 CFR 91.103.

avionics equipment is turned on and
operating properly; (2) ensure that
message elements (g)—(k) of part 91,
appendix H, section 4 are entered
during the appropriate phase of flight;
(3) turn off the ADS-B equipment if
directed by ATGC; and (4) if notified by
ATC that the aircraft’s ADS-B
information is not being transmitted,
request special handling that may
include accommodation (on a case-by-
case basis), or direction to exit the
present airspace.

4. Backup Surveillance Strategy

The FAA recognizes there are
vulnerabilities in using a GPS system as
the aircraft’s position service. There are
times when GPS may be unreliable in
certain areas and during certain times
due to planned testing or solar flare
activity. Unintentional interference is
historically infrequent in the U.S. In the
event of GPS outages, a backup strategy
is necessary for ATC to continue
surveillance capability.

The FAA identified and analyzed
several potential backup strategies. The
strategies varied from SSR, active and
passive multilateration, Distance
Measuring Equipment (DME)/IRU,
Satellite Navigation (SATNAV), and
combinations thereof. The FAA
reviewed the cost estimates and
performance of the various
combinations and conducted
comparative safety assessments. In May
2006, the Surveillance/Positioning
Backup Strategy Technical Team was
formed to review candidate strategies.
The team members consisted of
representatives from air transport,
general aviation, avionics
manufacturers, and the FAA’s Aircraft
Certification Service and Air Traffic
Organization. In addition, a steering
committee was organized under the
RTCA ADS-B Working Group and the
RTCA Air Traffic Management Advisory
Committee to ensure that user needs
were being addressed.

The FAA specified that the backup
strategy must meet certain minimum
requirements to meet the needs of the
airspace users. The strategy must be able
to support ATC surveillance to at least
the same extent as current back up
surveillance capabilities. In other
words, at least the same level of
capacity must be maintained during a
loss of GPS signal as would be
experienced during a comparative loss
of radar services today in both the
terminal and en route areas over several
days.2”

27 Generally, a loss of radar services for a given

area is mitigated in one of several ways: by
providing terminal capabilities (e.g., 3 NM

The FAA has concluded that a
strategy of maintaining a reduced
network of SSRs best meets the agency’s
back up needs given the limitations of
ADS-B surveillance capabilities. Under
this strategy, secondary radar services
will be provided in high density
terminal airspace (surrounding
approximately the top 40 airports in
terms of capacity), all en route airspace
above 18,000 feet MSL, and medium
density terminal airspace above certain
altitudes, as determined by proximate
en route SSR coverage (identical to
today’s Center Radar Automated Radar
Terminal Systems Processing (CENRAP)
coverage). This approach would require
retaining 40 terminal SSRs and 150 en
route SSRs beyond 2020, which is
approximately one-half of the quantity
in use today. Primary surveillance radar
services will be retained in all terminal
areas covered by primary radar today
(approximately 200 locations), to serve
as the means of mitigating single aircraft
avionics failures. No new avionics
would be required to support this
strategy. The legacy transponders (Mode
A/C/S) continue to support secondary
radar surveillance. A copy of the FAA’s
Surveillance/Positioning Backup
Strategy Alternatives Analysis Final
Report, dated December 8, 2006, has
been placed in the docket for this
rulemaking.

During interference outages of GNSS
(scheduled or unscheduled), the FAA
expects to revert to the backup ground-
based surveillance system and
temporarily allow operations without
ADS-B Out in required airspace. Pilots
would be notified of such action via the
Notice to Airmen (NOTAM) system. The
FAA also expects to revert to the backup
surveillance system during significant
degradation in the GPS constellation.
When deciding to issue NOTAMs to
allow operations by aircraft with
inoperable ADS-B Out equipment, the
FAA will weigh the impact of denying
airspace access to those aircraft that do
not comply with the performance
requirements against the reduction in
operational capability due to the
limitations of the backup surveillance
system.

5. Compliance Schedule for ADS-B Out
Requirements

The FAA proposes that affected
aircraft meet ADS-B Out performance
requirements by January 1, 2020. The
FAA’s schedule for ADS-B Out calls for

separations) with reduced coverage using a nearby
terminal radar; by providing en route capabilities
(e.g., 5 NM separations) with reduced coverage
using the nearest en route radar; or by reversion to
procedural separation if neither of the first two
options are feasible.



56960

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007/ Proposed Rules

the ground infrastructure, including the
provision of broadcast services, to be in
place and available by the end of 2013
where surveillance exists today. The
FAA is committed to meeting this
schedule, but if unforeseen
circumstances prevent ADS-B Out
services from being available by the end
of 2013 where surveillance exists today,
the FAA would follow notice and
comment rulemaking procedures to
adjust the compliance date. Although
compliance of the rule would not be
necessary until 2020, it is necessary to
have the final requirements published to
allow avionics manufacturers time to
produce compliant equipment. It is also
preferable to give operators time to
schedule equipment installation
consistent with the aircraft’s normal
maintenance cycle. A 10-year
compliance window gives the aviation
community ample time to manage costs
and minimize the impact of ADS-B
installation on their normal operations.

V. ADS-B In

A. Avionics

The FAA is not proposing to mandate
ADS-B In performance requirements at
this time. While ADS-B In provides
substantial benefits to operators, it has
not been identified as a requirement for
maintaining the safety and efficiency of
NAS operations at this time. However,
this NPRM includes a discussion of
ADS-B In because ADS-B Out
transmissions provide the aircraft
information viewed by the flight crew in
aircraft equipped for ADS-B In.
Operators who voluntarily equip with
ADS-B In could receive additional
benefits compared to those that equip
only with ADS-B Out. ADS-B In
provides the capability to display ADS—
B message information to pilots in the
flight deck. The ADS-B In function is a
combination broadcast link processor
(i.e., it receives information) and flight
deck display.

The ADS-B Out broadcast message
elements support the initial ADS-B In
applications discussed in this proposal.
However, future ADS-B In applications
may require additional broadcast
message elements in the ADS-B Out
transmission. The reason for the
differences is that the information
displayed to ATC may be a subset of
information displayed to the pilots.
Additional ADS-B Out broadcast
message elements beyond those
described in this document could be
needed to support a fully functional
ADS-B In CDTI for future operational
applications. Additional message
elements cannot be defined until future
applications have been developed. The

current set of ADS-B Out message
elements will meet the needs of the
initial services and applications and the
future applications currently pursued by
the FAA.

As some operators may voluntarily
equip with ADS-B In avionics to take
advantage of emerging technology, the
ground infrastructure will be designed
to accommodate ADS-B Out and ADS—
B In. In order to provide ADS-B In
equipped aircraft with the capability to
use the information transmitted, a
service called ADS-R has been
developed. In this proposal, ADS-R is
considered part of the ground
infrastructure that will need to be in
place to enable a fully functional ADS—
B system. ADS-R provides aircraft with
a more complete traffic picture of other
ADS-B equipped aircraft using a
different data-link (i.e., 1090ES versus
UAT). For example, ADS-R takes the
aircraft’s ADS-B information that is
transmitted by 1090ES and “re-
broadcasts” that information to any
aircraft that is equipped for ADS-B In
and uses UAT. ADS-R similarly makes
the corresponding rebroadcast of
information from UAT equipped aircraft
to ADS-B In equipped aircraft using
1090ES. As stated previously, this
proposal does not seek to require ADS—
B In. The FAA does realize, however,
that some operators may voluntarily
equip with ADS-B In avionics to take
advantage of emerging technology. The
ADS-B ARC is investigating ways to
encourage operators to equip with ADS—
B prior to the compliance date of the
rule. The FAA will review the ARC’s
recommendations on how to facilitate
the transition between legacy
surveillance and ADS-B.

B. Applications and Services

As this proposal lays the foundation
for the entire ADS-B system, it is
appropriate to briefly discuss the
applications and services that would be
available with ADS-B In. Functions and
associated applications that enable an
aircraft to be able to receive ADS-B
messages from ground stations and from
other aircraft are collectively referred to
as ADS-B In. If aircraft are voluntarily
equipped with ADS-B In, pilots could
see real-time information similar to
what ATC views and have access to
similar services and applications. Pilots
would have better situational awareness
because their flight deck displays would
depict all aircraft equipped with ADS—
B or transponders. Pilots may be able to
use this information to monitor and
maintain safe separation from other
aircraft with fewer instructions from
ATC. At night and in poor visual
conditions, pilots could also see where

they are in relation to the ground using
onboard avionics and terrain maps
associated with a multi-function
display. The information would be clear
and accurate regardless of inclement
weather conditions.

Also, like ATC, aircraft CDTIs could
display precise locations of all ADS-B
equipped aircraft and ground vehicles,
along with data that shows their
direction of movement in flight or on
the airport surface. With this
information, pilots would be able to
follow the progress of other aircraft or
ground vehicles using the cockpit
display, and correlate that position by
reference to outside visual cues. The
increased position and traffic awareness
would allow more efficient movement
on airport surfaces by pilots.

Aircraft equipped with ADS-B In
capabilities could receive traffic
information for other aircraft regardless
of whether those aircraft are equipped
with a functional ADS-B system.
Aircraft equipped with ADS-B In would
also be able to identify other ADS-B
equipped aircraft regardless of the
broadcast link being used. This
comprehensive air traffic situational
awareness would be provided by Traffic
Information Service-Broadcast (TIS-B)
until all aircraft are equipped with
ADS-B Out, at which time TIS-B would
be decommissioned and the information
would be transmitted by ADS-R.
Existing radar surveillance information
is provided to ground stations and sent
out on both 1090ES and UAT as a part
of the TIS-B message.

The FAA expects the following two
services and five applications to be
available to operators voluntarily
equipping with ADS-B In:

o Traffic Information Service-
Broadcast (TIS-B). This is a ground-
based uplink report of traffic that is
under surveillance by ATC. During
implementation of the ADS-B system,
TIS-B would provide surveillance
information on aircraft that are not yet
ADS-B equipped. The ground
infrastructure would support air-to-air
operations by broadcasting TIS-B
messages on both the 978 MHz UAT and
1090 MHz ES broadcast links for targets
detected and reported by radar or other
surveillance systems. TIS-B would be
available during the transition period
and until all affected aircraft are
equipped for ADS-B Out. Once all
aircraft are equipped to meet ADS-B
Out performance requirements, TIS-B
would be decommissioned as it would
no longer be necessary since aircraft
would receive traffic information
through ADS-B.

e Flight Information Service-
Broadcast (FIS-B). FIS-B provides the
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broadcast of weather and non-control
advisory information providing users
aeronautical information supporting
safe and efficient operations. FIS-B
products include, but are not limited to,
graphical and textual weather reports
and forecasts, NextGen radar
precipitation information, special use
airspace information, NOTAMS,
electronic pilot reports, and other
similar meteorological and aeronautical
information. FIS-B products would be
uplinked using the 978 MHz UAT
broadcast link, but would not be
available on the 1090 MHz ES broadcast
link. The FIS-B service could
accommodate additional products in the
future. Both government and
commercial sources would provide
uplink products.

The following applications would be
available to all pilots whose aircraft are
voluntarily equipped to receive ADS-B
In messages:

¢ Airport Surface Situational
Awareness. This application would
reduce the potential for deviations,
errors, and collisions through an
increase in pilots’ situational awareness
while operating an aircraft on the
airport movement area. Pilots would use
a flight deck display to increase
awareness of other traffic positions on
the airport movement area.
Additionally, the display may be used
to determine the position of ground
vehicles, e.g., snowplows, emergency
vehicles, tugs, follow-me vehicles, and
airport maintenance vehicles, if they
meet ADS-B Out performance
requirements. Surface vehicles
operating on the movement area
(runways and taxiways) would need to
be ADS-B Out equipped.

e Final Approach and Runway
Occupancy Awareness. This application
would reduce the likelihood of pilot
errors associated with runway
occupancy and would improve the
capability of the flight crew to detect
ATC errors. It involves using a cockpit
display to depict the runway
environment and display traffic from
the surface up to approximately 1,000
feet AGL on final approach. It would be
used by the flight crew to help
determine runway occupancy.

e Enhanced Visual Acquisition. This
application would provide the pilots
with enhanced traffic situational
awareness in controlled and
uncontrolled airspace and airports. The
application uses a cockpit display to
enhance out-of-the-window visual
acquisition of air traffic. Pilots would
refer to the display during the
instrument scan to supplement visual
observations. The display would be
used to aid in initial detection of an

aircraft or to receive further information
on an aircraft that has been reported by
ATC. The application provides the
pilots with the relative range, altitude,
and bearing of other aircraft.

¢ Enhanced Visual Approach. This
application would enhance sequential
approaches for aircraft cleared to
maintain visual separation from another
aircraft on the approach in order to
maintain visual approach procedure
operation arrival rates even during
periods of reduced visibility or
obstructions to vision (e.g., haze, fog,
and sunlight). Pilots would have a
cockpit display of nearby traffic that
would continually update identity and
position information to assist the pilots
with achieving and maintaining visual
contact with relevant traffic. Additional
information such as range and speed
would be provided to assist pilots in
monitoring their distance from the
preceding aircraft. The display may also
be used to monitor aircraft on approach
to parallel runways.

e Conflict Detection. This application
would alert the pilot to potential
conflicts with other aircraft and provide
relevant traffic information. Aircraft
equipped with a cockpit display have
the capability to display aircraft location
and projected flight path. More than
simply displaying traffic, the
application would alert pilots of
developing conflicts. Also, the
surveillance range afforded by ADS-B
would enable alerts to be issued in time
to resolve potential conflicts with
minimum disruption to the flight path.
The conflict detection application is an
ADS-B-enabled capability for properly
equipped aircraft and is not intended as
a TCAS replacement.

ADS-B In is not limited to the
reception of these services and
applications. The ability to receive
ADS-B In messages provides a platform
for services that may be developed in
the future by the FAA or by
independent vendors.

Users with ADS-B In may also have
greater predictability of flight duration
because they would have more
information on the state of air traffic and
the procedures being used by air traffic
controllers to handle traffic. Greater
predictability of arrival and departure
times could allow air carriers to have
ground crews ready sooner, and with
less margin of error. Shared situational
awareness may also allow pilots to
observe patterns in the flight of traffic
around them and may increase the
efficiency of their flight by allowing
them to operate in concert with other
traffic with less radio communication.

VI. FAA Experience With ADS-B

A. Capstone

The Capstone project was initially
proposed as an operational
demonstration program for Alaska in the
Bethel and Yukon-Kuskokwim (Y-K)
Delta area. Flights below 6,000 feet in
the Y-K Delta are conducted in a non-
radar environment. The only radar
coverage in the area is high-altitude
coverage for aircraft controlled from
Anchorage. Capstone’s traffic awareness
function, which lets anyone with an
ADS-B receiver see the locations and
altitudes of Capstone-equipped aircraft,
enhances situational awareness to
aircraft operators in the Y-K Delta.

Phase II of Capstone, which extended
the Capstone program into Southeast
Alaska, officially began in March 2003.
The FAA is integrating Phase II of the
Capstone program into the national
ADS-B program. Statewide deployment
of ADS-B is expected to be completed
by 2013.

Special Federal Aviation Regulation
(SFAR) 97 allows suitably equipped
aircraft to conduct IFR Area Navigation
(RNAV) operations in Alaska on
published air traffic routes using TSO-
C145a/C146a navigation systems as the
only means of IFR navigation. It also
allows pilots to conduct IFR en route
RNAV operations in Alaska using
Special Minimum En Route Altitudes
that are outside the operational service
volume of ground-based navigation aids.
This SFAR opened more than 40,000
square miles of airspace that included
more than 1,500 NM of new routes. As
discussed previously, SFAR No. 97
would remain in effect to supplement
the requirements of this proposal.

According to FAA accident statistics
compiled by the MITRE Corporation,
the Capstone safety program reduced
the aircraft fatal accident rates for
Alaska part 135 operators equipped
with Capstone avionics by 45%. While
this accident reduction is not solely
attributable to ADS-B, the ADS-B
information in the flight deck did
provide increased pilot awareness of
surrounding traffic and directly
contributed to the accident rate
reduction. In addition, search and
rescue efforts for individuals in
equipped aircraft have been
dramatically improved over efforts
towards those in non-equipped aircraft.
Knowing a more precise location of the
aircraft’s last known position has
minimized the response times and
reduced the search area.

B. Gulf of Mexico

Air traffic across the Gulf of Mexico
has experienced significant growth over
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the past decade, at a rate twice that of
domestic airspace. The northern portion
of the Gulf of Mexico is home to one of
the largest helicopter fleets in the world.
More than 650 helicopters provide
support for 5,500 off-shore oil and gas
production platforms. The helicopter
fleet in the Gulf of Mexico logs
approximately 2.1 million operations
per year. These operations are contained
in a 500 mile area along the Texas,
Louisiana, and Mississippi coastline,
extending 250 miles into the Gulf of
Mexico. The majority of helicopter
operations take place between the
surface and 7,000 feet. Much of this fleet
flies without the ability to communicate
with or be seen by ATC, or to obtain
current weather data. When IFR
conditions are prevalent, capacity is
reduced nearly 95%. On IFR days, many
operators are forced to cancel flights due
to the lack of both en route and
destination weather information and
surveillance. Adverse weather
conditions impact the region an average
of one day out of every four.

On March 24, 2006, the National
Traffic Safety Board (NTSB) issued
safety recommendations A—06-19
through 23 to the FAA in response to a
helicopter accident that occurred in the
Gulf of Mexico on March 23, 2004.
Specifically, the NTSB recommended,
in A—06-21, that “FAA should ensure
that the infrastructure for the National
Automatic Dependent Surveillance-
Broadcast Program in the Gulf of Mexico
is operational by fiscal year 2010.”

In May 2006, the FAA established a
cooperative government/industry
business relationship to enhance
communications, weather, and
surveillance capabilities in the Gulf of
Mexico through a Memorandum of
Agreement (MOA). Through the MOA,
the FAA teamed with the Helicopter
Association International and others to
deliver a higher level of aviation service
in the Gulf of Mexico. The FAA plans
to build a Gulf of Mexico infrastructure
to enhance low and high altitude voice
communication and surveillance, and
low altitude weather observation
capability. While chiefly intended for
helicopter use, the enhancements offer
potential benefit to all aircraft operating
in Gulf airspace. The MOA continues in
effect for 5 years and can be renewed.
The FAA plans to install
communications equipment in the
2007/2008 timeframe, weather
equipment in the 2008 timeframe, and
surveillance equipment in the 2008/
2009 timeframe. The FAA expects
initial operational capability of the
communications, weather, and
surveillance equipment in the 2009/
2010 timeframe.

C. UPS—Louisville

The FAA and the United Parcel
Service (UPS) are working together to
implement a system at Louisville,
Kentucky (SDF) airport that would
increase airport capacity and efficiency
while significantly reducing
vulnerability to runway incursion
events and reduce the events
themselves. UPS and the FAA have
developed a concept to create a system
that would use ADS-B surveillance at
SDF, along with a Surface Management
System and a scheduling and
sequencing system to meet the demands
of the future. ADS-B Out is expected to
be operational on certain UPS aircraft by
fall 2007. UPS is also installing a CDTI
display for certain proposed operational
applications such as merging and
spacing, Surface Area Moving
Management, and CDTI Assisted Visual
Spacing capability in all of its B-757,
B-767, B-747—-400, A-300, and MD-11
fleets.

D. Surveillance in Non-Radar Airspace

Today, there are pockets of airspace
across the NAS that are outside of radar
coverage and are managed by ATC using
non-radar procedural separation. While
the FAA has not yet decided whether to
place GBTs in these areas, it could
decide to do so. Since the vast majority
of the fleet would already be equipped
with ADS-B Out, placing GBTs in these
areas would result in the types of
benefits experienced in Alaska and
predicted for the Gulf of Mexico.

Presently ATC controls IFR operations
in non-radar airspace using inefficient
separation techniques and is unable to
provide many advisory services
otherwise available in a surveillance
environment. Consequently, non-radar
separation between aircraft in a non-
radar environment within the domestic
U.S. is up to 10 minutes (80 miles for
jet traffic) compared to 3 or 5 miles in
a radar environment. Operators would
realize significant efficiency gains, if
ATC were able to utilize traffic
monitoring techniques currently only
available in a surveillance environment
(e.g., aircraft vectoring and speed
control).

Surveillance capability also allows
ATC to offer other safety-related
services to both VFR and IFR aircraft,
including traffic safety alerts when
aircraft that are on conflicting courses,
minimum safe altitude warnings
(MSAW), and navigational assistance.

VII. ADS-B in Other Countries

The European Organisation for the
Safety of Air Navigation, known as
EUROCONTROL, a cooperative

organization of 37 member states in
Europe, is focused on developing a
seamless, pan-European Air Traffic
Management system. In support of its
objective, EUROCONTROL is
considering a plan to install ADS-B
ground broadcast transceivers in
European areas that do not have
adequate radar coverage.
EUROCONTROL proposed guidance is
to use ADS-B for surveillance in
medium density airspace where there is
currently no surveillance capability.

In April 2007, the Australian Civil
Aviation Safety Authority (CASA)
published a Notice of Final Rule Making
(NFRM) 28 adopting operational and
technical standards for aircraft that are
voluntarily equipped for ADS-B
services in Australian airspace. CASA
stated that it will not consider
mandatory use of ADS-B until
Airservices Australia makes a final
decision on the replacement of its
enroute radar systems. Until such
determination is made, operators may
choose to equip with ADS-B to operate
in Australian airspace. Airservices
Australia is installing ADS-B ground
stations for operational use that can
receive and process both RTCA DO-260
and DO-260A transmissions to apply a
5NM air traffic separation standard.29

NAV Canada is deploying ADS-B in
northern Canada to provide surveillance
in the airspace over Hudson Bay where
there currently is no radar coverage
today. Future deployments of ADS-B in
Canadian airspace are targeted for the
Northwest Territories and northern B.C.,
which also do not have radar coverage.
NAYV Canada anticipates having ADS-B
in the rest of Canada as a replacement
for, or complement to, radar.

The FAA is working with
EUROCONTROL, Airservices Australia
and NAV CANADA to internationally
harmonize operational concepts and
minimum safety and performance
requirements for ADS-B.

VIII. Alternatives to ADS-B

Multilateration is a non-radar system
that has limited deployment in the U.S.
The FAA considered multilateration as
an alternative to ADS-B. Multilateration
is a process by which an aircraft’s
position is determined by measuring the
time difference between the arrival of

28 This NFRM summarizes the comments
received in response to proposal 0601AS and
presents CASA’s evaluation of those comments.
This document also sets forth the amendments for
ADS-B equipage and related guidance material.

29 The FAA’s decision to propose performance
standards that meet TSO-166a is because the FAA
intends to use ADS-B transmissions to provide
surveillance using the existing separation standards
of 3 NM in terminal environments and 5 NM miles
in the enroute environment.
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the aircraft’s signal to multiple receivers
on the ground. At a minimum,
multilateration requires upwards of four
ground stations to deliver the same
volume of coverage and integrity of
information as ADS-B, due to the need
to “triangulate” the aircraft’s position.
While both radar and multilateration
meet today’s surveillance needs, it
would be substantially more costly to
expand these systems than to
implement ADS-B to meet future
surveillance demands. Moreover, future
uses of these systems would not provide
a platform for air-to-air applications, as
ADS-B does.

Radars have different update rates,
accuracies, ranges, and functions.
Alternatively, since ADS-B employs
one type of receiving equipment, it does
not have to accommodate for transition
between differing surveillance systems.
The consistency of the signal and
information could increase the
productivity of air traffic controllers by
eliminating the need to account for
different surveillance systems and
environments. The deployment of
secondary surveillance as a backup
would entail some of the costs, but these

would be significantly less than the
costs of a full NAS-wide secondary
surveillance solution.

IX. Rulemaking Notices and Analyses

Paperwork Reduction Act

This proposal contains the following
new information collection
requirements. As required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), the FAA has submitted
the information requirements associated
with this proposal to the Office of
Management and Budget for its review.

Title: Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
performance requirements to support air
traffic control service.

Summary: This proposal requires
performance requirements for certain
avionics equipment on aircraft operating
in specified classes of airspace within
the United States National Airspace
System. The proposed rule would
facilitate the use of ADS-B for aircraft
surveillance by FAA air traffic
controllers to accommodate the
expected increase in demand for air
transportation. In addition to
accommodating the anticipated increase

in operations, this proposal, if adopted,
would provide aircraft operators with a
platform for additional flight
applications and services.

Use of: This proposal would support
the information needs of the FAA by
requiring avionics equipment that
continuously transmits aircraft
information to be received by the FAA,
via automation, for use in providing
surveillance services.

Respondents (including number of):
The likely respondents to this proposed
information requirement are stated in
the chart below.

Frequency: The FAA estimates that
each respondent would incur costs of
installing the equipment onboard the
aircraft, as provided below. The FAA
does not attribute any costs to each
individual transmission from the
electronics onboard the aircraft.
Attempts to capture each aircraft
transmission would be impossible and
even if it could be captured, the cost
would be minimal.

Annual Burden Estimate: This
proposal would result in unit aircraft
costs for new equipment installation
and associated labor as follows:

ADS-B EQUIPMENT AND INSTALLATION HOURS & COST & RESPONDENTS

Aircraft unit costs—in- Installation costs by aircraft
) cludes equipment and in- Number of
Aircraft group stallation costs Labor costs Labor hours operators
Low High Low High Low High
GA $4,328 $17,283 | $2,250 ..... $5,000 | 30 ............ 50 n/a
TurboProp ... 12,906 463,706 | minimal .... 23,000 | minimal .... 230 2,522
TUIDOJEL . 3,862 135,736 | minimal .... 23,000 | minimal .... 230 294

Note: ADS-B Equipment could be hardware,

The agency is soliciting comments
to—

(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of collecting
information on those who are to
respond, including by using appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Individuals and
organizations may send comments on
the information collection requirement
by January 3, 2008, and should direct
them to the address listed in the
ADDRESSES section at the end of this

software or combination of both.

preamble. Comments also should be
faxed to the Office of Information and
Regulatory Affairs, OMB, (202) 395—
6974, Attention: Desk Officer for FAA.

According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
OMB control number. The OMB control
number for this information collection
will be published in the Federal
Register after the Office of Management
and Budget approves it.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with ICAO SARPS to the
maximum extent practicable.
Considering that the long-term global

capabilities of ADS-B are not yet fully
defined, ICAO SARPS are still evolving
and are not yet fully developed.
However, the FAA researched existing
ICAO requirements for ADS-B Out
operations (using one of the ADS-B
links, either 1090ES or UAT) to the
maximum extent practicable.
Specifically, the FAA reviewed
applications to avionics and airframe
manufacturers, air carriers, and general
aviation operating under 14 CFR parts
91, 121, 125, or 135, and foreign air
carriers conducting operations in U.S.
airspace. The FAA has identified no
differences with these proposed
regulations.30

30JCAOQ references: PANS—-ATM, Doc 4444,
Amendment 4 (24/11/05), Procedures for Air
Navigation Services—Air Traffic Management; Doc
9694, ICAO Manual of Air Traffic Services Data
Link Applications; Annex 2, Rules of the Air;
Annex 4, Aeronautical Charts; Annex 6 Part II,
Operation of Aircraft; Annex 11, Air Traffic

Continued
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Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.
We suggest readers seeking greater
detail read the full regulatory impact
analysis, a copy of which we have
placed in the docket for this rulemaking.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Has benefits that justify its costs, (2)
is an economically “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866, (3) is
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
would have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (6)
would impose an unfunded mandate on
state, local, or tribal governments, or on
the private sector by exceeding the

Services; Annex 15, Aeronautical Information
Services; Doc 9689, Manual for determination of
separation minima; Circular 311, SASP Circular—
ADS-B Comparative Assessment; Circular 278,
National Plan for CNS/ATM Systems Guidance
Material; Annex 10 Vol. IV, Amendment 77,
Aeronautical Telecommunications; Doc 9871,
Technical Provisions for Mode S Services and
Extended Squitter (Approved draft to be published
in 2006); Doc 9688, ICAO Manual on Mode S
Specific Services.

threshold identified above. These
analyses are summarized below.

Request for Comment

While we welcome and encourage, all
comments on the regulatory evaluation,
we specifically request comment in the
regulatory evaluation as follows:

e We solicit comments from
manufacturers of large category turbojet,
regional turboprop and general aviation
aircraft on when they intend to start
delivering new aircraft to comply with
the rule if enacted. We need
clarification of the avionics currently
installed on new production airplanes
and expected enhancements that would
occur without the rule. Lastly, we solicit
comment regarding the remaining
assumptions.

e We assumed the weight for an
ADS-B Out transponder, on a GA
aircraft, would be about the same as
weight as existing transponders and
therefore the change would be negligible
and there would be no additional
weight or fuel burn costs. We request
comments from industry on this
assumption.

¢ We request comments from
industry on the estimated costs,
maintenance intervals MTBF
replacement, and MTTR requirements
for the ADS-B Out transponder and
position source units.

e The FAA solicits comments on the
benefits that we have identified and
estimated and whether there are any
potential benefits of ADS-B that we
have not identified.

e We solicit comments from the
industry on what they expect avionics
costs of equipping with ADS-B In to be
as well as whether the industry will
voluntarily equip and the benefits of
ADS-B In equipage.

e We request comments from the
aviation industry about FAA
surveillance deployment strategies that
could permit acceleration of realized
benefits.

e The FAA seeks comment, with
supportive justification, to determine
the degree of hardship the proposed rule
will have on these small entities.

e Overall, in terms of competition,
this rulemaking reduces small operators
ability to compete. We request
comments from industry on the results
of the competitive analysis.

e The FAA assumed that
maintenance and replacement costs for
ADS-B Out for GA aircraft equals zero
because the maintenance and
replacement times would occur beyond
2035. The FAA seeks comment on this
assumption.

Total Benefits and Costs of this Rule

The demand for air travel is growing
in the U.S. and around the world. The
FAA'’s forecasts project a doubling in
U.S. airline passenger traffic by 2025.
The forecasts also show strong growth
for general aviation, especially with the
advent of very light jets.

The solution to managing the
anticipated growth in the use of the
NAS is the Next Generation Air
Transportation System, or NextGen,
which will assure the safe and efficient
movement of people and goods as
demand increases. NextGen will use
technology to allow precise navigation,
permit accurate real-time
communication, and vastly improve
situational awareness.

ADS-B is the chosen new technology
for surveillance in the NextGen system.
It is a key component in achieving many
of the goals set forth in the Next
Generation Air Transportation System
(NextGen) Integrated Plan.

We review the following three
alternatives for surveillance in this
analysis:

1. Baseline radar—maintain the
current radar based surveillance system
and replace radar facilities when they
wear out;

2. ADS-B—Aircraft operators equip to
meet performance requirements
proposed by the rule and the FAA
provides surveillance services based on
downlinked aircraft information.

3. Multilateration—The FAA would
provide surveillance using
multilateration.

The proposed rule requires aircraft to
equip only with ADS-B Out when
flying in certain airspace. Operators may
choose to more fully equip with ADS—
B In and Out, and so we also address
these costs and benefits.

The estimated cost of this proposed
rule ranges from a low of $2.3 billion
($1.6 billion at 7% present value) to a
high of $8.5 billion dollars ($4.5 billion
at 7% present value).3? These costs
include costs to the government, as well
as to the aviation industry and other
users of the airspace, to deploy ADS-B
and are incremental to maintaining
surveillance via current technology
(radar). The aviation industry would
begin incurring costs for avionics
equipage in 2012 and would incur total
costs ranging from $1.27 billion ($670
million at 7% present value) 32 to $7.46
billion ($3.6 billion at 7% present
value) 33 with an estimated midpoint of

31 Costs at 3% present value range from $1.9
billion to $6.3 billion.

32$950 million at 3% present value.

33$5.35 billion at 3% present value.
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$4.32 billion ($2.12 billion at 7%
present value) 34 from 2012 to 2035.

The estimated quantified potential
benefits of the proposed rule are about
$10 billion ($2.7 billion at 7% present
value) 35 and primarily result from fuel,
operating cost and time savings from
more efficient flights.

The proposed rule would make it
more likely that aircraft operators would
equip with ADS-B In equipment, which
could result in estimated additional
benefits of $3.9 billion ($1.0 billion at
7% present value).36 The additional cost
of the ADS-B In ground segment is
estimated at $533 million ($283 million
at 7% present value).3” We did not
estimate the cost for aircraft operators to
equip with ADS-B In because we
concluded the requirements for ADS-B
In are insufficient in detail and do not
yet support the development of a cost
estimate. The FAA will continue to
study ADS-B In technology and intends
to provide an adoption cost estimate for
the final rule. Benefits of both ADS-B In
and Out have been estimated at $13.8
billion ($3.7 billion at 7% present
value).38 Estimated costs of ADS-B In
and Out (excluding ADS-B In avionics
costs), relative to the radar baseline,
range from $2.8 billion ($1.8 at 7%
present value) 39 to $9.0 billion ($4.8 at
7% present value).40

While we do not have estimates of
ADS-B In avionics costs, we can derive
an upper bound for what that cost
cannot exceed if the ADS-B In and Out
scenario is to be cost beneficial relative
to radar for each of the two possibilities
described below.

Given that we have a range of costs
(low to high) we considered two
possibilities: (1) Low cost, and (2) high
cost:

e We concluded that ADS-B In and
Out would be cost beneficial at a
present value of 7% if the costs for the
ADS-B Out avionics are low ($670
million at 7% present value) and the
avionics costs for ADS-B In do not
exceed $1.85 billion at 7% present
value.

e We also concluded that ADS-B In
and Out would be cost beneficial at a
3% present value if the costs for the
ADS-B Out avionics are low ($950
million at 3% present value) and the
ADS-B In avionics costs do not exceed
$5.3 billion at 3% present value or if the
costs for the ADS-B Out avionics are

34$3.13 billion at 3% present value.
35$5.48 billion at 3% present value.

36 $2.1 billion at 3% present value.

37 $392 million when discounted by 3%.
38 $7.6 billion at 3% present value.
39$2.3 billion at 3% present value.
40$6.7 billion at 3% present value.

high ($5.35 billion at 3% present value)
and the ADS-B In avionics costs do not
exceed $870 million.

ADS-B is a critical component of the
Next Generation Air Transportation
System Plan (NextGen) that is being
developed to transform today’s radar-
based aviation system to handle
increased aviation demand. By itself,
ADS-B presents significant benefits, but
as a component of the NextGen system
the benefits will substantially increase.
The Draft Regulatory Impact Analysis
has been placed in the docket for this
rulemaking.

Reduced Carbon Dioxide Emissions

Besides the cost savings made
possible by this proposed rulemaking,
there will also be potential
environmental benefits. ADS-B is an
enabling technology critical to the
concept of operations for the Next
Generation Air Transportation System
(NextGen) plan. Under the NextGen
operational concept there will be less
fuel used on many flights because of
fewer potential conflicts needing
resolution, more efficient en route
conflict resolution aircraft maneuvers,
and more efficient taxi and ground idle
operations. Additionally, having more
precise knowledge of the position of an
aircraft with ADS-B may assist the
implementation of such
environmentally friendly flight
procedures like continuous descent
arrivals (CDA) to be employed in higher
density traffic times.

The FAA estimates that between 2017
and 2035 ADS-B technology would
allow more efficient handling of
potential en route conflicts, which will
result in a total of 410 million gallons
of fuel savings in the national airspace
system over that time period. This
decrease in fuel use would result in
about 4 million metric tons less carbon
dioxide emissions.#! The increased use
of continuous descent approaches that
ADS-B would allow would lead to
about 10 billion pounds of total fuel
savings from 2017 through 2035. This
would result in about 14 million tons
less carbon dioxide emissions.
Additionally, the FAA has estimated a
decline in fuel use on airline flights over
the Gulf of Mexico due to optimal
routing because of this proposed
rulemaking. This savings in fuel use
would result in an additional
cumulative decrease of 300,000 metric

41 For more information on the methodology used
to calculate this estimate, see ‘““ADS-B Benefits
Enabled from Improved en Route Conflict Probe
Performance” in the docket established for this
rulemaking. The specific data in this regulatory
evaluation however, is more conservation than the
data in the report just mentioned.

tons of carbon dioxide emissions over
the 2012 to 2035 time period.

Reduced fuel consumption will also
translate into fewer emissions such as
oxides of nitrogen, which potentially
impact, both local air quality and
climate (as a greenhouse gas emission),
as well as hydrocarbons and carbon
monoxide-both of which impact local
air quality. Reduction in local air
quality impacts associated with
increasing capacity is vital in
maintaining compliance with national
ambient air quality standards.

The FAA solicits comments on the
benefits that we have identified and
estimated and whether there are any
potential benefits of ADS-B that we
have not identified.

Initial Regulatory Flexibility
Determination ADS-B

Introduction and Purpose of This
Analysis

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ‘“‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

The FAA believes that this proposal
would result in a significant economic
impact on a substantial number of small
entities. The purpose of this analysis is
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to provide the reasoning underlying the
FAA determination.

Under Section 603(b) of the RFA, the
analysis must address:

e Description of reasons the agency is
considering the action,

e Statement of the legal basis and
objectives for the proposed rule,

¢ Description of the record keeping
and other compliance requirements of
the proposed rule,

o All federal rules that may duplicate,
overlap, or conflict with the proposed
rule,

¢ Description and an estimated
number of small entities to which the
proposed rule will apply,

¢ Analysis of small firms’ ability to
afford the proposed rule,

¢ Estimation of the potential for
business closures,

e Conduct a competitive analysis,

¢ Conduct a disproportionality
analysis, and

¢ Describe the alternatives
considered.

Reasons Why the Rule Is Being
Proposed

Public Law 108-176, referred to as
“The Century of Aviation
Reauthorization Act,” was enacted
December 12, 2003 (Pub. L. 108-176).
This law set forth requirements and
objectives for transforming the air
transportation system to progress further
into the 21st century. Section 709 of this
statute requires the Secretary of
Transportation to establish in the FAA
a joint planning and development office
(JPDO) to manage work related to the
Next Generation Air Transportation
System (NextGen). Among its statutorily
defined responsibilities, the JPDO
coordinates the development and
utilization of new technologies to
ensure that when available, they may be
used to the fullest potential in aircraft
and in the air traffic control system.

The FAA, the National Aeronautics
and Space Administration (NASA) and
the Departments of Commerce, Defense,
and Homeland Security have launched
an effort to align their resources to
develop and further the NextGen. The
goals of NextGen, as stated in section
709, are addressed by this proposal and
include:

(1) Improve the level of safety,
security, efficiency, quality, and
affordability of the NAS and aviation
services;

(2) take advantage of data from
emerging ground-based and space-based
communications, navigation, and
surveillance technologies;

(3) be scalable to accommodate and
encourage substantial growth in
domestic and international

transportation and anticipating and
accommodating continuing technology
upgrades and advances; and

(4) accommodate a wide range of
aircraft operations, including airlines,
air taxis, helicopters, general aviation,
and unmanned aerial vehicles.

The JPDO was also charged to create
and carry out an integrated plan for
NextGen. The NextGen Integrated
Plan,*2 transmitted to Congress on
December 12, 2004, ensures that the
NextGen system meets the air
transportation safety, security, mobility,
efficiency and capacity needs beyond
those currently included in the FAA’s
Operational Evolution Plan (OEP). As
described in the NextGen Integrated
Plan, the current approach to air
transportation, i.e., ground based radars
tracking congested flyways and passing
information among the control centers
for the duration of the flights, is
becoming operationally obsolete. The
current system is increasingly
inefficient and large increases in air
traffic will only result in mounting
delays or limitations in service for many
areas.

This growth will result in more air
traffic than the present system can
handle. The current method of handling
traffic flow will not be able to adapt to
the highest volume and density of it in
the future. It is not only the number of
flights but also the nature of the new
growth that is problematic, as the future
of aviation will be much more diverse
than it is today. For example, a shift of
2 percent of today’s commercial
passengers to micro-jets that seat 4—6
passengers would result in triple the
number of flights in order to carry the
same number of passengers.
Furthermore, the challenges grow as
other non-conventional aircraft, such as
unmanned aircraft, are developed for
special operations, e.g. forest fire
fighting.

The FAA believes that ADS-B
technology is a key component in
achieving many of the goals set forth in
the plan. This proposed rule embraces
a new approach to surveillance that can
lead to greater and more efficient
utilization of airspace. The NextGen
Integrated Plan articulates several large
transformation strategies in its roadmap
to successfully creating the Next
Generation System. This proposal is a
major step toward strategically
“establishing an agile air traffic system
that accommodates future requirements
and readily responds to shifts in
demand from all users.” ADS-B
technology would assist in the

42 A copy of the Plan has been placed in the
docket for this rulemaking.

transition to a system with less
dependence on ground infrastructure
and facilities, and provide for more
efficient use of airspace.

Statement of the Legal Basis and
Objectives

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103, Sovereignty and use of airspace,
and Subpart III, section 44701, General
requirements. Under section 40103, the
FAA is charged with prescribing
regulations on the flight of aircraft,
including regulations on safe altitudes,
navigating, protecting, and identifying
aircraft, and the safe and efficient use of
the navigable airspace. Under section
44701, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce.

This proposal is within the scope of
sections 40103 and 44701 since it
proposes aircraft performance
requirements that would meet advanced
surveillance needs to accommodate the
projected increase in operations within
the National Airspace System (NAS). As
more aircraft operate within the U.S.
airspace, improved surveillance
performance is necessary to continue to
balance the growth in air transportation
with the agency’s mandate for a safe and
efficient air transportation system.

Projected Reporting, Recordkeeping and
Other Requirements

We expect no more than minimal new
reporting and recordkeeping compliance
requirements to result from this
proposed rule. Costs for the initial
installation of new equipment and
associated labor constitute a burden
under the Paperwork Reduction Act and
are accounted for in this document.

Overlapping, Duplicative, or Conflicting
Federal Rules

We are unaware that the proposed

rule will overlap, duplicate or conflict
with existing Federal Rules.

Estimated Number of Small Firms
Potentially Impacted

Under the RFA, the FAA must
determine whether a proposed rule
significantly affects a substantial
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number of small entities. This
determination is typically based on
small entity size and cost thresholds
that vary depending on the affected
industry. Using the size standards from
the Small Business Administration for
Air Transportation and Aircraft
Manufacturing, we defined companies
as small entities if they have fewer than
1,500 employees.*3

We considered the economic impact
on small-business part 91, 121, and 135
operators. Many of the General Aviation
(GA) aircraft are operating in part 91 are
not for hire or flown for profit so we
will not include these operators in our
small business impact analysis.

This proposed rule would become
final in 2009 and fully effective in 2020.
Although the FAA forecasts traffic and
air carrier fleets to 2030, our forecasts
do not have the granularity to determine
if an operator will still be in business or
will still remain a small business entity.
Therefore we will use current U.S.
operator’s fleet and employment in
order to determine the number of
operators this proposal would affect.

We obtained a list of part 91, 121 and
135 U.S. operators from the FAA Flight
Standards Service.#* Using information
provided by the U.S. Department of
Transportation Form 41 filings, World
Aviation Directory and ReferenceUSA,
operators that are subsidiary businesses
of larger businesses and businesses with
more than 1,500 employees were
eliminated from the list of small
entities. In many cases the employment
and annual revenue data was not public
and we did not include these companies
in our analysis. For the remaining
businesses, we obtained company
revenue and employment from the
above three sources.

The methodology discussed above
resulted in the following list of 34 U.S.
part 91, 121 and 135 operators, with less
than 1,500 employees, who operate 341
airplanes. Due to the sparse amount of
publicly available data on internal
company financial statistics for small
entities, it is not feasible to estimate the
total population of small entities
affected by this proposed rule. These 34

4313 CFR part 121.201, Size Standards Used to
Define Small Business Concerns, Sector 48—49
Transportation, Subsector 481 Air Transportation.

44 AFS—-260.

U.S. small entity operators are a
representative sample to assess the cost
impact of the total population of small
businesses, who operate aircraft affected
by this proposed rulemaking.

Number
Operator name of aircraft

Air 1ST Aviation Companies of
Oklahoma, INC .....coveveieeiienen. 9
Air Flight Enterprises Inc .... 2
Air Transport International ...... 12
Aircraft Charter Services Inc .. 2
Allegiant Air ......ccccceviiiiiiiiee 26
American Check Transport Inc ..... 11
Anaconda Aviation Corp ............... 2
Arrow Services 2
Bankair INC .......coooceeiiiiieieiee, 10
Caribbean Sun Airlines ................. 6
Champion Air .......cccceceeienicnieenne 16
Copper Station Holdings, LLC ...... 1
EPPS Air Service, InC ......cccee.. 11
ERA Aviation Inc ... 9
Executive Airlines .. 38
Falcon Air Express 4
GOJET Airlines ...... 15
Lynden Air Cargo .......cc.cccceevrenienne 6

Miami Air International .................. 11

Midwest Airlines ............... 36
North American Airlines ... 9
Northeast Aviation, Inc .... 1
Northern Air Cargo ....... 10
Omni Air International ... 16
Pace Airlines ................. 8
Premier Jets InC ......cccceeeeveeeennnns 1
Professional Aviation Services ..... 4

Royal Air Freight, InC ...........c........ 3
Ryan International Airlines .
Samaritan’s Purse
Sun Country Airlines ..
USA Jet Airlines ....
World Airways ........
XTRA Airways

341

Cost and Affordability for Small Entities

To assess the cost impact to small
business part 91, 121 and 135 operators,
we contacted manufacturers, industry
associations, and ADS-B equipage
providers to estimate ADS-B equipage
costs. We requested estimates of
airborne installation costs, by aircraft
model, for the output parameters listed
in the Equipment Specifications section
of the Regulatory Evaluation.

This proposed rule would become
final in 2009 and fully effective in 2020.
Although the FAA forecast traffic and
air carrier fleets to 2030, our forecasts
do not have the granularity to determine
if an operator will still be in business or

will still remain a small business entity.
Therefore we will use current U.S.
operator’s revenues and apply the
industry-provided costs in order to
determine if this proposal would have a
significant impact on a substantial
number of small entity operators.

To satisfy the manufacturer’s request
to keep individual aircraft pricing
confidential, we calculated a low,
baseline, and high range of costs by
equipment class. The baseline estimate
equals the average of the low and high
industry estimates. The dollar value
ranges consist of a wide variety of
avionics within each aircraft group. The
aircraft architecture within each
equipment group can vary, causing
different carriage, labor and wiring
requirements for the installation of
ADS-B. Volume discounting versus
single line purchasing also affects the
dollar value ranges. On the low end, the
dollar value may represent a software
upgrade or OEM option change. On the
high end, the dollar value may represent
a new installation of upgraded
transponder systems necessary to assure
accuracy, reliability and safety. We used
the estimated baseline dollar value cost
by equipment class in determining the
impact to small business entities.

We estimated each operator’s total
compliance cost by multiplying the
baseline dollar value cost, by equipment
class, by the number of aircraft each
small business operator currently has in
its fleet. We summed these costs by
equipment class and group. We then
measured the economic impact on small
entities by dividing the estimated
baseline dollar value compliance cost
for their fleet by the small entity’s
annual revenue. Each equipment group
operated by a small entity may have to
comply with different requirements in
the proposed rule depending on the
state the aircraft’s avionics. In the ADS-
B Out Equipage Cost Estimate section of
the Regulatory Evaluation we detail our
methodology to estimate operator’s total
compliance cost by equipment group.

As shown in the following table, the
ADS-B cost is estimated to be greater
than two percent of annual revenues for
12 small entity operators and greater
than one percent of annual revenues for
19 small entity operators.

BILLING CODE 4910-13-P
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GOJET Airlines $12,202,479 15.37%
Air 1ST Aviation Companies of Oklahoma, Inc] $1,750,000 10.39%
Air Flight Enterprises Inc. $500,000 7.79%
Air Transport International $182,156,862 6.68%
Aircraft Charter Services Inc. $750,000 5.22%
Allegiant Air $132,500,000 5.20%
American Check Transport Inc. $15,500,000 5.20%
Anaconda Aviation Corp. $750,000 4.29%
Arrow Services $500,000 3.46%
Bankair Inc. $13,000,000 3.46%
Caribbean Sun Airlines $44,000,000 2.23%
Champion Air $160,027,359 2.14%
Copper Station Holdings, LLC $7,500,000 1.96%
EPPS Air Service, Inc. $15,000,000 1.41%
ERA Auviation Inc. $42,000,000 1.30%
Executive Airlines $48,022,547 1.23%
Falcon Air Express $6,330,275 1.14%
Lynden Air Cargo $78,336,626 1.01%
Miami Air International $83,794,847 1.00%
Midwest Airlines $150,700,000 0.95%
North Ameriacan Airlines $239,953,776 0.92%
Northeast Aviation, Inc. $1,500,000 0.90%
Northern Air Cargo $43,973,951 0.88%
Omni Air International $311,215,362 0.87%
Pace Airlines $56,605,449 0.54%
Premier Jets Inc $1,000,000 0.47%
Professional Aviation Services $500,000 0.43%
Royal Air Freight, Inc. $500,000 0.43%
Ryan International Airlines $126,316,672 0.37%
Samaritan's Purse $242,000,000 0.36%
Sun Country Airlines $260,000,000 0.31%
USA Jet Airlines $127,405,144 0.17%
World Airways $770,000,000 0.12%
XTRA Airways $27,640,833 0.01%

BILLING CODE 4910-13-C

Thus, from this sample population,
the FAA determined that a substantial
number of small entities would be
significantly affected by the proposed
rule. Every small entity who operates an
aircraft in the airspace defined by this
proposal would be required to install
ADS-B out equipage and therefore
would be affected by this rulemaking.

Business Closure Analysis

For commercial operators, the ratio of
present-value costs to annual revenue
shows that 7 of 34 small business air
operator firms analyzed would have
rations in excess of five percent. Since
many of the other commercial small
business air operator firms do not make
their annual revenue publicly available,
it is difficult to assess the financial
impact of this proposed rule on their

business. To fully assess whether this
proposed rule could force a small entity
into bankruptcy requires more financial
information than is publicly available.

The FAA seeks comment, with
supportive justification, to determine
the degree of hardship, and feasible
alternative methods of compliance, the
proposed rule will have on these small
entities.
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Competitive Analysis

The aviation industry is an extremely
competitive industry with slim profit
margins. The number of operators who
entered the industry and have stopped
operations because of mergers,

acquisitions, or bankruptcy litters the
history of the aviation industry.

The FAA analyzed five years of
operating profits for the affected small-
entity operators listed above. We were
able to determine the operating profit
for 18 of the 34 small business entities.

The FAA discovered that 33% of these
18 affected operator’s average operating
profit is negative. Only four of the 18
affected operators had average annual
operating profit that exceeded
$10,000,000. These results are shown in
the following table.

g

Air Transport International | $25,259,594 | $20,516,387 | $29,553,564 | $35,070,648 | $11,613,977 | $24,402,834
Allegiant Air -$631,187 | $1,429,851 | $6,346,342 | $8,517,922 | $8,651,000 | $4,862,786
Caribbean Sun $0 $0 -$23,190,481 | -$29,617,061 | -$18,794,128 | -$14,320,334
Champion Air $18,321,113 | $6,035,660 | $2,143,909 | $9,311,269 | $1,149,074 | $7,392,205
Executive Airlines -$16,924,371| $12,000,869 | $16,369,047 | -$9,142,157 | $9,762,306 | $2,413,139
Falcon Air Express -$3,899,762 | -$3,419,760 | -$444,872 | -$7,844,115 | -$1,739,524 | -$3,469,607
GOJET Airlines $0 $0 $0 -$3,298,171 | $9,671,520 | $1,274,670
Lynden Air Cargo $13,412,317 | $10,926,496 | $14,211,808 | $14,090,263 | $12,658,937 | $13,059,964
Miami Air $2,779,976 | $5,879,393 | $7,783,233 | $10,980,149 | $5,640,357 | $6,612,622
Midwest Express -$16,302,342| -$18,946,585| -$38,369,211 | -$38,214,446| $930,783 | -$22,180,360
North American -$745,507 | $17,222,024 | $672,389 $7,960,614 | -$1,788,609 | $4,664,182
Northern Air Cargo $1,314,387 $167,433 -$237,756 -$389,134 $428,445 $256,675

Omni Air Express $3,483,654 | $43,612,117 | $60,934,518 | $60,852,750 | $47,709,288 | $43,318,465
Pace Aviation -$1,486,919 | -$3,369,128 | -$2,431,661 [ -$5,574,974 | -$3,081,794 | -$3,188,895
Ryan International $3,304,520 | $4,518,526 | $8,184,232 | -$407,782 -$278,197 $3,064,260
Sun Country -$16,686,898| $1,374,448 | -$628,461 |-$11,140,311| -$121,934 | -$5,440,631
USA Jet Airlines -$6,189,176 | -$8,873,208 -$60,794 -$2,011,326 |-$15,142,008 | -$6,455,302
World $9,071,000 | $28,429,000 | $40,903,000 | $52,493,000 | -$1,261,000 | $25,927,000

In this competitive industry, cost
increases imposed by this proposed
regulation would be hard to recover by
raising prices, especially by those
operators showing an average five-year
negative operating profit. Further, large
operators may be able to negotiate better
pricing from outside firms for
inspections and repairs, so small
operators may need to raise their prices
more than large operators. These factors
make it difficult for the small operators
to recover their compliance costs by
raising prices. If small operators cannot
recover all the additional costs imposed
by this regulation, market shares could
shift to the large operators.

Small operators successfully compete
in the aviation industry by providing
unique services and controlling costs.
To the extent the affected small entities
operate in niche markets enhances small
entity’s ability to pass on costs.
Currently small operators are much
more profitable than the established
major scheduled carriers. This proposed
rule would offset some of the
advantages of older aircraft lower
capital cost.

Overall, in terms of competition, this
rulemaking reduces small operators
ability to compete. We request
comments from industry on the results
of the competitive analysis.

Disproportionality Analysis

The disproportionately higher impact
of the proposed rule on the fleets of
small operators result in
disproportionately higher costs to small
operators. Due to the potential of fleet
discounts, large operators may be able to
negotiate better pricing from outside
sources for inspections, installation, and
ADS-B hardware purchases. Based on
the percent of potentially affected
current airplanes over the analysis
period, small U.S. business operators
may bear a disproportionate impact
from the proposed rule.

Comments received and final rule
changes on regulatory flexibility issues
will be addressed in the statement of
considerations for the final rule.

Analysis of Alternatives
Alternative One

The status quo alternative has
compliance costs to continue the
operation and commissioning of radar
sites. The FAA rejected this status quo
alternative because the ground based
radars tracking congested flyways and
passing information among the control
centers for the duration of the flights is
becoming operationally obsolete. The
current system is not efficient enough to
accommodate the estimated increases in
air traffic, which would result in
mounting delays or limitations in
service for many areas.

Alternative Two

This alternative would employ a
technology called multilateration.
Multilateration is a separate type of
secondary surveillance system that is
not radar and has limited deployment in
the U.S. At a minimum, multilateration
requires upwards of four ground
stations to deliver the same volume of
coverage and integrity of information as
ADS-B, due to the need to “triangulate”
the aircraft’s position. Multilateration is
a process wherein an aircraft position is
determined using the difference in time
of arrival of a signal from an aircraft at
a series of receivers on the ground.
Multilateration meets the need for
accurate surveillance and is less costly
than ADS-B (but more costly than
radar), but cannot achieve the same
level of benefits that ADS-B can.
Multilateration would provide the same
benefits as radar, but at a higher cost.

Alternative Three

This alternative would provide relief
by having the FAA provide an
exemption to small air carriers from all
requirements of this rule. This
alternative would mean that the small
air carriers would rely on the status quo
ground based radars tracking their
flights and passing information among
the control centers for the duration of
the flights. This alternative would
require compliance costs to continue for
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the commissioning of radar sites. Air
traffic controller workload and training
costs would increase having to employ
two systems in tracking aircraft. Small
entities may request ATC deviations
prior to operating in the airspace
affected by this proposal. It would also
be contrary to our policy for one level
of safety in part 121 operations to
exclude certain operators simply
because they are small entities. Thus,
this alternative is not considered to be
acceptable.

Alternative Four

This alternative is the proposed ADS—
B rule. ADS-B does not employ
different classes of receiving equipment
or provide different information based
on its location. Therefore, controllers
will not have to account for transitions
between surveillance solutions as an
aircraft moves closer or farther away
from an airport. In order to meet future
demand for air travel without significant
delays or denial of service, ADS-B was
found to be the most cost effective
solution to maintain a viable air
transportation system. ADS-B provides
a wider range of services to aircraft
users and could enable applications
unavailable to multilateration or radar.

Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39) prohibits Federal
agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

ICAQ is developing a set of standards
that are influenced by, and similar to,
the U.S. RTCA developed standards.
Initial discussions with the
international community lead us to
conclude that U.S. aircraft operating in
foreign airspace would not have to add
any equipment or incur any costs in
addition to what they would incur to
operate in domestic airspace under this
proposed rulemaking. Foreign operators
may incur additional costs to operate in
U.S. airspace, if their national rules,
standards and, current level of equipage
are different than those required by this
proposed rule. The FAA is actively
engaged with the international
community to ensure that the
international and US. ADS-B standards
are as compatible as possible. For a
fuller discussion of what other countries
are planning with regard to ADS-B, see

Section VII of this preamble. By 2020
ICAO standards may change to
harmonize with this proposed rule and
foreign operators will not have to incur
additional costs.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$128.1 million in lieu of $100 million.
This proposed rule is not expected to
impose significant costs on small
governmental jurisdictions such as state,
local, or tribal governments, but the
FAA calls for comment on whether this
expectation is correct. However, this
proposed rule would result in an
unfunded mandate because it would
result in expenditures in excess of an
inflation-adjusted value of $128.1
million. We have considered three
alternatives to this rulemaking, which
are discussed in section 4.0 and in the
regulatory flexibility analysis in section
7.

Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions

Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

List of Subjects in 14 CFR Part 91

Aircraft, Airmen, Air traffic control,
Aviation safety, Reporting and
recordkeeping requirements.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g], 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44709,
44711, 44712, 44715, 44716, 44717, 44722,
46306, 46315, 46316, 46504, 46506—46507,
47122, 47508, 47528—47531, articles 12 and
29 of the Convention on International Civil
Aviation (61 stat.1180).

2. Amend §91.1 by revising paragraph
(b) to read as follows:

§91.1 Applicability.
* * * * *

(b) Each person operating an aircraft
in the airspace overlying the waters
between 3 and 12 nautical miles from
the coast of the United States must
comply with §§91.1 through 91.21;
§§91.101 through 91.143; §§91.151
through 91.159; §§91.167 through
91.193; §91.203; §91.205; §§91.209
through 91.217; §91.221, §91.225;
§§91.303 through 91.319; §§91.323
through 91.327; § 91.605; § 91.609;
§§91.703 through 91.715; and § 91.903.

* * * * *

3. Revise §91.217 to read as follows:

§91.217 Data correspondence between
automatically reported pressure altitude
data and the pilot’s altitude reference.

(a) No person may operate any
automatic pressure altitude reporting
equipment associated with a radar
beacon transponder—

(1) When deactivation of that
equipment is directed by ATC;

(2) Unless, as installed, that
equipment was tested and calibrated to
transmit altitude data corresponding
within 125 feet (on a 95 percent
probability basis) of the indicated or
calibrated datum of the altimeter
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normally used to maintain flight
altitude, with that altimeter referenced
to 29.92 inches of mercury for altitudes
from sea level to the maximum
operating altitude of the aircraft; or

(3) Unless the altimeters and
digitizers in that equipment meet the
standards of TSO-C10b and TSO-C88,
respectively.

(b) After January 1, 2020, no person
may operate any automatic pressure
altitude reporting equipment associated
with a radar beacon transponder or with
ADS-B Out equipment unless the
pressure altitude reported for ADS-B
Out and Mode C/S is derived from the
same source for aircraft equipped with
both a transponder and ADS-B Out.

4. Add §91.225 to read as follows:

§91.225 Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
equipment and use.

(a) After January 1, 2020, and unless
otherwise authorized by ATC, no person
may operate an aircraft below Flight
Level 240 (FL240) and in airspace
described in paragraph (b) of this
section unless the aircraft is equipped
with ADS-B Out equipment that:

(1) Meets the performance
requirements in TSO-C166a (1090ES),
or later version; or

(2) Meets TSO-C154b (UAT), or later
version; and

(3) Meets the requirements in part 91,
Appendix H;

(b) Airspace:

(1) Class A airspace below FL240;

(2) Class B and Class C airspace areas;

(3) All aircraft in all airspace within
30 nautical miles of an airport listed in
appendix D, section 1 of this part from
the surface upward to 10,000 feet MSL;

(4) All aircraft in all airspace above
the ceiling and within the lateral
boundaries of a Class B or Class C
airspace area designated for an airport
upward to 10,000 feet MSL.

(c) After January 1, 2020, and unless
otherwise authorized by ATC, no person
may operate an aircraft at or above
FL240 unless the aircraft is equipped
with ADS-B Out equipment that:

(1) Meets the performance
requirements in TSO-C166a or later
version; and

(2) Meets the requirements of part 91,
Appendix H.

(d) The requirements of paragraphs (a)
and (c) of this section, as appropriate,
apply to:

(1) All aircraft in Class E airspace over
the Gulf of Mexico from the coastline of
the United States out to 12 nautical
miles at and above 3,000 feet MSL;

(2) All aircraft, except for any aircraft
that was not originally certificated with
an electrical system, or which has not

subsequently been certified with such a
system installed, including balloons and
gliders, in Class E airspace within the 48
contiguous states and the District of
Columbia at and above 10,000 feet MSL.

(e) The requirements of paragraphs
(a), (c), and (d) of this section do not
apply to any aircraft that was not
originally certificated with an electrical
system, or which has not subsequently
been certified with such a system
installed, including balloons and
gliders, which may conduct operations
without ADS-B Out in airspace within
30 nautical miles of an airport listed in
appendix D, section 1 of this part
provided such operations are
conducted:

(1) Outside any Class B or Class C
airspace area; and

(2) Below the altitude of the ceiling of
a Class B or Class C airspace area
designated for an airport, or 10,000 feet
MSL, whichever is lower.

(f) Each person operating an aircraft
equipped with ADS-B Out must operate
this equipment in the transmit mode at
all times except as otherwise directed by
ATC.

(g) Requests for ATC authorized
deviations must be made to the ATC
facility having jurisdiction over the
concerned airspace within the time
periods specified as follows:

(1) For operation of an aircraft with an
inoperative ADS-B Out, to the airport of
ultimate destination, including any
intermediate stops, or to proceed to a
place where suitable repairs can be
made or both, the request may be made
at any time.

(2) For operation of an aircraft that is
not equipped with ADS-B Out, the
request must be made at least one hour
before the proposed operation.

5. Amend appendix D to part 91 by
revising section 1 introductory text to
read as follows:

Appendix D to Part 91—Airports/
Locations: Special Operating
Restrictions

Section 1. Locations at which the
requirements of § 91.215(b)(2) and
§91.225(b)(3) apply. The requirements of
§91.215(b)(2) and §91.225(b)(3) apply below
10,000 feet above the surface within a 30-
nautical-mile radius of each location in the
following list:

* * * * *

6. Add appendix H to part 91 to read
as follows;

Appendix H—Performance
Requirements for Automatic Dependent
Surveillance—Broadcast (Ads-B) Out

Section 1. Terms of Reference

ADS-B Out is a function of an aircraft’s
onboard avionics that periodically broadcasts

the aircraft’s state vector (3-dimensional
position and 3-dimensional velocity) and
other required information as described in
this appendix.

ADS-B Out operating requirements are
defined in 14 CFR 91.225.

Navigation Accuracy Category for Position
(NACp) specifies the accuracy of reported
aircraft’s position as defined in TSO-C166a
and TSO-C154b.

Navigation Accuracy Category for Velocity
(NACv) specifies the accuracy of reported
aircraft’s velocity as defined in TSO-C166a
and TSO-C154b.

Navigation Integrity Category (NIC)
specifies an integrity containment region
around the aircraft’s reported position, as
defined in TSO-C166a and TSO-C154b.

Navigation Position Sensor is the
equipment installed onboard an aircraft used
to process and transmit aircraft position (e.g.
location, latitude and longitude, state vector)
information.

Surveillance Integrity Level (SIL) indicates
the potential risk that the reported aircraft’s
position is outside the integrity containment
region described by the NIC parameter, as
defined in TSO-C166a and TSO-C154b.

Section 2. 1090ES and UAT Broadcast Links
and Power Requirements

(a) Aircraft operating above FL240 with
equipment installed that meets the minimum
performance requirements of TSO-C166a or
later version, must meet the performance
requirements of Class A1, A2, A3, or B1
equipment as defined in TSO-C166a or later
version.

(b) Aircraft operating in airspace
designated for ADS-B Out and below FL240
must have equipment installed that meets the
performance requirements of either:

(1) Class A1, A2, A3 or B1 equipment as
defined in TSO-C166a or later version; or

(2) Class A1H, A2, A3, or B1 equipment as
defined in TSO-C154b or later version.

Section 3. ADS-B Out Performance
Requirements for NIC, NAC, and SIL

(a) For aircraft broadcasting ADS-B Out as
required under § 91.225(a), (c), and (d):

(1) The aircraft’s NACp for the positioning
source must be greater than or equal to 9;

(2) The aircraft’s NACv for the positioning
source must be greater than or equal to 1;

(3) The aircraft’s NIC must be greater than
or equal to 7; and

(4) The aircraft’s SIL must be 2 or 3.

(b) Changes in the NIC, NAC, or SIL must
be broadcast within 10 seconds.

Section 4. Minimum Broadcast Message
Element Set for ADS-B Out

Each aircraft must broadcast the following
information, as defined in TSO-C166a or
later version, or TSO-C154b or later version.
The pilot must enter information for message
elements (g)—(k) of this section during the
appropriate phase of flight:

(a) The length and width of the aircraft;

(b) An indication of the aircraft’s lateral
and longitudinal position;

(c) An indication of the aircraft’s
barometric pressure altitude;

(d) An indication of the aircraft’s velocity;
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(e) An indication if TCAS II or ACAS is
installed and operating in a mode that can
generate resolution advisory alerts;

(f) If an operable TCAS II or ACAS is
installed, an indication if a resolution
advisory is in effect;

(g) An indication if the flight crew has
selected to receive ATC services;

(h) An indication of the Mode 3/A
transponder code specified by ATC;

(i) An indication of the aircraft’s call sign
that is submitted on the flight plan, or the
aircraft’s registration number;

(j) An indication if the flight crew has
identified an emergency and if so, the
emergency status being transmitted;

(k) An indication of the aircraft’s “IDENT”’
to ATG;

(I) An indication of the aircraft assigned
ICAO 24-bit address;

(m) An indication of the aircraft’s emitter
category;

(n) An indication whether a cockpit
display of traffic information (CDTI) is
installed and operable; and

(0) An indication of the aircraft’s geometric
altitude.

Section 5. ADS-B Latency Requirements

(a) Upon receipt of the information by the
aircraft antenna(s), the navigation position
sensor must process the information in less
than 0.5 seconds.

(b) The processed information from the
navigation position sensor must be
transmitted in the ADS-B Out message in
less than 1.0 second.

(c) The aircraft must transmit its position
and velocity at least once per second while
airborne or while moving on the airport
surface.

(d) The aircraft must transmit its position
at least once every 5 seconds while stationary
on the airport surface.

Issued in Washington, DC, on October 1,
2007.

Michael A. Cirillo,

Vice President, System Operations Services.
Rick Day,

Vice President, En Route and Oceanic
Services.

[FR Doc. 07—4938 Filed 10-2—07; 9:08 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CCGD05-07-092]

RIN 1625-AA00

Safety Zone: Christmas Holiday Boat

Parade and Fireworks, Appomattox
River, Hopewell, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a 600 foot radius safety zone

in the vicinity of Hopewell, VA centered
on position 37-19.18" N/077-16.93' W
(NAD 1983) in support of the Christmas
Holiday Boat Parade and Fireworks
Event. This action is intended to restrict
vessel traffic on the Appomattox River
as necessary to protect mariners from
the hazards associated with fireworks
displays.

DATES: Comments and related material
must reach the Coast Guard on or before
November 5, 2007.

ADDRESSES: You may mail comments
and related material to Commander,
Sector Hampton Roads, Norfolk Federal
Building, 200 Granby St., 7th Floor,
Attn: Lieutenant Junior Grade TaQuitia
Winn, Norfolk, VA 23510. Sector
Hampton Roads maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the Norfolk Federal Building
between 9 a.m. and 2 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade TaQuitia Winn,
Assistant Chief, Waterways
Management Division, Sector Hampton
Roads at (757) 668—5580.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking, CGD05-07—-092, and
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not plan to hold a public
meeting, but you may submit a request
for a meeting by writing to the
Commander, Sector Hampton Roads at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On December 1, 2007, the Christmas
Holiday Boat Parade and Fireworks
event will be held on the Appomattox
River in Hopewell, VA. Due to the need
to protect mariners and spectators from
the hazards associated with the
fireworks display, vessel traffic will be
temporarily restricted within 600 feet of
the display.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a 600 foot radius safety zone on
specified waters of the Appomattox
River in the vicinity of Hopewell, VA
centered on position 37-19.18" N/077—
16.93" W (NAD 1983). This regulated
area will be established in the interest
of public safety during the Christmas
Holiday Boat Parade and Fireworks
event and will be enforced from 6 p.m.
on December 1, 2007 to 8 p.m. on
December 2, 2007. General navigation in
the safety zone will be restricted during
the event. Except for participants and
vessels authorized by the Captain of the
Port or his designated Coast Guard
Representative on scene, no person or
vessel may enter or remain in the
regulated area.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed regulation would restrict
access to the regulated area, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration of time; and, (ii) the
Coast Guard will provide notifications
via maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.
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The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities because the zone will only be in
place for a limited duration of time and
maritime advisories will be issued
allowing the mariners to adjust their
plans accordingly. However, this rule
may affect the following entities, some
of which may be small entities: The
owners and operators of vessels
intending to transit or anchor in that
portion of the Appomattox River
between 6 p.m. on December 1, 2007 to
8 p.m. on December 2, 2007.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Junior Grade TaQuitia Winn, Assistant
Chief, Waterways Management Division,
Sector Hampton Roads at (757) 668—
5580. The Coast Guard will not retaliate
against small entities that question or
complain about this proposed rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment. Draft documentation
supporting this preliminary
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-092, to
read as follows:
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§165.T05-092 Safety Zone: Christmas
Holiday Boat Parade and Fireworks,
Appomattox River, Hopewell, VA.

(a) Location. The following area is a
safety zone: All waters, from bottom to
surface, within 600 feet of position 37—
19.18"N/077-16.93" W (NAD 1983) in
the vicinity of Hopewell, VA on the
Appomattox River.

(b) Definition: Captain of the Port
Representative means any U.S. Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port, Hampton Roads,
Virginia to act on his behalf.

(c) Regulations: (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port, Hampton Roads or
his designated representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
must:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads and the Sector Duty Officer at
Sector Hampton Roads in Portsmouth,
Virginia can be contacted at telephone
Number (757) 668-5555 or (757) 484—
8192.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM 13 and 16.

(d) Effective date: This regulation is
effective from 6 p.m. on December 1,
2007 to 8 p.m. on December 2, 2007.

Dated: September 18, 2007.
Patrick B. Trapp,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. E7-19676 Filed 10-4—07; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2007-0423-200743(b);
FRL-8475-5]

Approval of Implementation Plans;
North Carolina: Clean Air Interstate
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the North Carolina State
Implementation Plan (SIP) submitted by
the State of North Carolina, through the
North Carolina Department of
Environmental and Natural Resources
on August 7, 2006. These revisions will
incorporate provisions related to the
implementation of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006, and the CAIR Federal
Implementation Plan (FIP) concerning
sulfur dioxide (SO), nitrogen oxides
(NOx) annual, and NOx ozone season
emissions for the State of North
Carolina, promulgated on April 28,
2006, and subsequently revised
December 13, 2006. EPA is not
proposing to make any changes to the
CAIR FIP, but is proposing to amend, to
the extent EPA approves North
Carolina’s SIP revisions, the appropriate
appendices in the CAIR FIP trading
rules simply to note that approval.

On July 3, 2007, North Carolina
requested that EPA only act on a portion
of the August 7, 2006, submittal as an
abbreviated SIP. Consequently, EPA is
proposing to approve the abbreviated
SIP revisions that address the
methodology to be used to allocate
annual and ozone season NOx
allowances to existing and new units
under the CAIR FIPs and CAIR FIP opt-
in provisions.

This action is being taken pursuant to
section 110 of the Clean Air Act. The
intended effect of these revisions is to
clarify certain provisions and to ensure
consistency with the requirements of
the CAA. In the Final Rules Section of
this Federal Register, the EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this document should
do so at this time.

DATES: Written comments must be
received on or before November 5, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—

OAR-2007-0423, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: ward.nacosta@epa.gov.
3. Fax: (404) 562—-9019.

4. Mail: EPA-R04-OAR-2007-0423,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Nacosta
C. Ward, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9140.
Ms. Ward can also be reached via
electronic mail at
ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules section of this Federal Register.
Dated: September 21, 2007.

J.I. Palmer, Jr.,

Regional Administrator, Region 4.

[FR Doc. E7—19318 Filed 10—4-07; 8:45 am]

BILLING CODE 6560-50-P



Federal Register/Vol. 72, No. 193/Friday, October 5, 2007/ Proposed Rules

56975

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-0511; FRL-8477-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Carbon Monoxide
Maintenance Plan Update; Limited
Maintenance Plan in Philadelphia
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Pennsylvania for the purpose of
establishing a limited maintenance plan
for carbon monoxide in Philadelphia
County for the maintenance period of
2007-2017. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by November 5, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2007-0511 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: powers.marilyn@epa.gov.

C. Mail: EPA-R03—-OAR-2007-0511,
Marilyn Powers, Acting Chief, Air
Quality Planning Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2007-
0511. EPA’s policy is that all comments

received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Pennsylvania
Department of Environmental Resources
Bureau of Air Quality Control, P.O. Box
8468, 400 Market Street, Harrisburg,
Pennsylvania 17105; and the
Department of Public Health, Air
Management Services, 321 University
Avenue, Philadelphia, Pennsylvania
19104.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—

2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information regarding this SIP
revision submitted by the State of
Pennsylvania for the purpose of
establishing a limited maintenance plan
for carbon monoxide in Philadelphia
County for the maintenance period of
2007-2017, please see the information
provided in the direct final action, with
the same title, that is located in the
“Rules and Regulations” section of this
Federal Register publication.

Dated: September 14, 2007.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E7-19517 Filed 10-4—07; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-D-7822]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual chance)
Flood Elevations (BFEs) and proposed
BFEs modifications for the communities
listed below. The BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
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SUPPLEMENTARY INFORMATION: The insurance premium rates for new Executive Order 12988, Civil Justice
Federal Emergency Management Agency buildings built after these elevations are ~ Reform. This proposed rule meets the
(FEMA) proposes to make made final, and for the contents in these applicable standards of Executive Order
determinations of BFEs and modified bu]i\lldings.l 5 | Polioy A 12988.

BFEs for each community listed below, ational Environmental Policy Act. . . .

in accordance with sectign 110 of the This proposed rule is Categoricaﬁy List of Subjects in 44 CFR Part 67
Flood Disaster Protection Act of 1973, excluded from the requirements of 44 Administrative practice and

42 U.S.C. 4104, and 44 CFR 67.4(a). CFR part 10, Environmental procedure, Flood insurance, Reporting

These proposed BFEs and modified Consideration. An environmental
impact assessment has not been

BFEs, together x_/vit}} the ﬂgodplain prepared. m Accordingly, 44 CFR part 67 is
management criteria required by 44 .CFR Regulatory Flexibility Act. As flood proposed to be amended as follows:
60.3, are the minimum that are required.  g]gyation determinations are not within

They should not be construed to mean  the scope of the Regulatory Flexibility PART 67—[AMENDED]

and recordkeeping requirements.

thf}t t.he community must change any Act, 5 U.S.C. 601-612, a regulatory o

existing ordinances that are more flexibility analysis is not required. m 1. The authority citation for part 67
stringent in their floodplain Regulatory Classification. This continues to read as follows:
management requirements. The proposed rule is not a significant Authority: 42 U.S.C. 4001 et seq.;
community may at any time enact regulatory action under the criteria of Reorganization Plan No. 3 of 1978, 3 CFR,
stricter requirements of its own, or section 3(f) of Executive Order 12866 of 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
pursuant to policies established by other ~September 30, 1993, Regulatory 3 CFR, 1979 Comp., p. 376.

Federal, State or regional entities. These Planning and Review, 58 FR 51735. §67.4 [Amended]

proposed elevations are used to meet Executive Order 13132, Federalism. ’

the floodplain management This proposed rule involves no policies  m 2. The tables published under the
requirements of the NFIP and are also that have federalism implications under authority of § 67.4 are proposed to be
used to calculate the appropriate flood = Executive Order 13132. amended as follows:

*Elevation in feet (NGVD)
+Elevation in feet (NAVD)

: Location of referenced #Depth in feet above -
Flooding source(s) elevation ground Communities affected
Effective Modified
Lexington-Fayette Urban County Government, Kentucky, and Incorporated Areas
Bowman Mill Tributary .......... At the confluence with South Elkhorn Creek ............. None +890 | Lexington-Fayette Urban
County Government.
Approximately 920 feet upstream of Palomar Boule- None +940
vard.
Bryant Tributary ................... At the confluence with North Elkhorn Creek .............. None +943 | Lexington-Fayette Urban
County Government.
Approximately 2,200 feet upstream of Polo Club None +985
Boulevard.
Cave Hill Tributary ................ At the confluence with Bowman Mill Tributary ........... None +907 | Lexington-Fayette Urban
County Government.
Approximately 2,780 feet upstream of the confluence None +954
with Bowman Mill Tributary.
Southpoint Tributary ............. At the confluence with West Hickman Creek ............. None +890 | Lexington-Fayette Urban
County Government.
Approximately 2,800 feet upstream of Southpoint None +947
Drive.
Wolf Run ....oocoviiiiiiieene Approximately 280 feet upstream of Beacon Hill +923 +922 | Lexington-Fayette Urban
Tributary. County Government.
At Nicholasville Road ...........ccoevviiiiniiiiecieeeeen None +990

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Lexington-Fayette Urban County Government
Maps are available for inspection at Division of Planning, Current Planning Section, 101 East Vine Street, Lexington, KY 40507.
Send comments to The Honorable Jim Newberry, Mayor, Lexington-Fayette Urban County Government, 200 East Main Street, Lexington, KY
40507.

Tate County, Mississippi, and Incorporated Areas

Arkabutla Reservoir .............. Arkabutla RESErvoir ........cccccveveviiiiiieee e None +245 | Town of Coldwater, Unincor-
porated Areas of Tate
County.

Coldwater River .................... 0.7 Miles Downstream of Arkabutla Reservior Dam .. None +195 | Unincorporated Areas of

Tate County.
At County Boundary ........ccccoceeveeneneenenieeneseeseseens None +252
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*Elevation in feet (NGVD)
+Elevation in feet (NAVD)
. Location of referenced #Depth in feet above s
Flooding source(s) elevation ground Communities affected
Effective Modified
Pidgeon Roost Creek ........... 0.6 Miles Downstream of Pidgeon Roost Road ......... None +292 | Unincorporated Areas of
Tate County.
400 Ft Downstream of Pidgeon Roost Road ............. None +295
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES

Town of Coldwater

Maps are available for inspection at 444 Court Street, Coldwater, MS 38618.

Send comments to The Honorable Jessie Edwards, Mayor, Town of Coldwater, 444 Court Street, Coldwater, MS 38618.
Unincorporated Areas of Tate County

Maps are available for inspection at 201 Ward Street, Senatobia, MS 38668.

Send comments to Mr. James Sowell, President, Tate County Board of Supervisors, 201 Ward Street, Senatobia, MS 38668.

Clay County, North Carolina and Incorporated Areas

Blair Creek .......cccocvvievincene At the confluence with Hiwassee River ...................... None +1,800 | Clay County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of NC-69 .............. None +1,840
Brasstown Creek .................. At the confluence with Hiwassee River ..................... None +1,587 | Clay County (Unincor-
porated Areas).
Approximately 400 feet upstream of West Road None +1,713
(State Road 1111).
Chatuga Lake .......c.cccoceeeneeene Entire shoreline within Clay County ........c.ccccoeevvuenee. None +1,929 | Clay County (Unincor-
porated Areas).
Coleman CreeK .......ccccceeueeen. At the confluence with Hyatt Mill Creek ..................... None +1,934 | Clay County (Unincor-
porated Areas).
Approximately 800 feet upstream of the confluence None +1,934
with Hyatt Mill Creek.
Crawford CreeK ......c..cccoevuene At the confluence with Brasstown Creek ................... None +1,698 | Clay County (Unincor-
porated Areas).
Approximately 1,430 feet upstream of Pine Ridge None +1,837
Drive.
Downing Creek .......cccceeuveeee At the confluence with Hiwassee River ...................... None +1,796 | Clay County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of Lawrence Smith None +1,959
Road (State Road 1324).
Eagle Fork Creek ................. At the confluence with Shooting Creek ..........ccc.cc...... None +2,045 | Clay County (Unincor-
porated Areas).
Approximately 200 feet upstream of Sally Gap Road None +2,211
Fires Creek ......cooveveiiiiennnns At the confluence with Hiwassee River ..................... None +1,724 | Clay County (Unincor-
porated Areas).
Approximately 1.5 miles upstream of Fires Creek None +1,834
Road (State Road 1300).
Giesky CreekK ......cccovvviiinnnne At the confluence with Shooting Creek ...................... None +1,981 | Clay County (Unincor-
porated Areas).
Approximately 1,530 feet upstream of Sally Gap None +2,172
Road.
Gumlog CreeK ......ccccevcvvenenne At the confluence with Brasstown Creek ................... None +1,669 | Clay County (Unincor-
porated Areas).
Approximately 300 feet upstream of Pine Log Road None +1,703
(State Road 1104).
Hiwassee River ..........ccc...... Approximately 500 feet downstream of Old Highway None +1,590 | Clay County (Unincor-
64W (State Road 1100). porated Areas), Town of
Hayesville.
Approximately 1,380 feet upstream of the confluence None +1,885
of Hiwassee River Tributary 1.
Tributary 1 ..o At the confluence with Hiwassee River ...................... None +1,811 | Clay County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of Chatuge Dam None +1,811
Road (State Road 1146).
Hothouse Branch ................. At the confluence with Shooting Creek ..........ccccc...... None +1,943 | Clay County (Unincor-
porated Areas).
Approximately 0.7 mile upstream of Fred and Carl None +2,015
Lane.
Hyatt Mill Creek ......c.cceeuueeee At the confluence with Hiwassee River ..........c.......... None +1,802 | Clay County (Unincor-
porated Areas).
At the confluence of Coleman Creek ............cccc......... None +1,934
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*Elevation in feet (NGVD)
) +Elevation in feet (NAVD)
Flooding source(s) Locatlo:l e?/fartciaéﬁrenced #Depthg':‘oa(?%t above Communities affected
Effective Modified
Licklog Creek ........ccceevuenene Approximately 200 feet downstream of U.S. Highway None +1,929 | Clay County (Unincor-
64. porated Areas).
Approximately 450 feet upstream of Peckerwood None +2,005
Road (State Road 1328).
Muskrat Branch .................... At the confluence with Shooting Creek and Thomp- None +2,183 | Clay County (Unincor-
son Creek. porated Areas).
Approximately 1.5 miles upstream of the confluence None +2,429
with Shooting Creek and Thompson Creek.
Nantahala River .................. At the Clay/Macon County boundary ..........ccccecevuene. None +3,013 | Clay County (Unincor-
porated Areas).
Approximately 450 feet downstream of Thunder- None +3,089
struck Lane.
Pinelong Creek ........ccccueune.e. At the confluence with Brasstown Creek ................... None +1,641 | Clay County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of Royal Oaks Trail None +1,914
Qually CreeK .....cccovvveviinennne At the confluence with Hiwassee River ..........c........... None +1,788 | Clay County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of Ali Drive ............ None +1,837
Shooting Creek ........ccccceueee. Approximately 800 feet upstream of Old Highway None +1,929 | Clay County (Unincor-
64E. porated Areas).
Approximately 90 feet upstream of Old Highway 64E None +2,183
Sweetwater Creek ................ At the confluence with Hiwassee River ..................... None +1,686 | Clay County (Unincor-
porated Areas).
Approximately 1.2 miles upstream of U.S. Highway None +1,844
64.
Thompson Creek ...........c...... At the confluence with Shooting Creek .............c....... None +2,183 | Clay County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of Muskrat Creek None +2,283
Road (State Road 1173).
Town Creek ....coecveereeeieeennne. At the confluence with Hiwassee River ..........c........... None +1,793 | Clay County (Unincor-
porated Areas), Town of
Hayesville.
Approximately 0.5 mile upstream of Anderson Street None +1,831
Tusquitee Creek ........cccuee...e. At the confluence with Hiwassee River ...................... None +1,783 | Clay County (Unincor-
porated Areas).
Approximately 2.0 miles upstream of Chairmaker None +2,214
Drive.
Winchester Creek ................. At the confluence with Brasstown Creek ................... None +1,671 | Clay County (Unincor-
porated Areas).
Approximately 1,090 feet upstream of West Gum None +1,716
Log Road (State Road 1107).

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

ADDRESSES
Clay County

Maps are available for inspection at Clay County Building, 33 Main Street, Hayesville, NC.
Send comments to Mr. Paul Leek, Clay County Manager, P.O. Box 118, Hayesville, NC 28904.

Town of Hayesville

Maps are available for inspection at Hayesville Town Hall, 235 Sanderson Street, Hayesville, NC.
Send comments to The Honorable Harrell Moore, Mayor of the Town of Hayesville, P.O. Box 235, Hayesville, NC 28904.

Dyer County, Tennessee, and Incorporated Areas

Mississippi River .........ccc..... Approximately 720 feet downstream from the con- None +268 | Unincorporated Areas of
fluence of Obion River. Dyer County.
County bOUNArY .....cccceoviieeiiiiereseeeeee e None +281

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Unincorporated Areas of Dyer County
Maps are available for inspection at Building Inspector’s Office, #1 Veterans Square, Dyersburg, TN 38025.
Send comments to The Honorable Richard Hill, Mayor, Dyer County, Dyer County Courthouse, P.O. Box 1360, Dyersburg, TN 38025—1360.
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Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”

Dated: September 21, 2007.
David I. Maurstad,
Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.
[FR Doc. E7-19680 Filed 10-4—07; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018—-AV19

Endangered and Threatened Wildlife
and Plants; 12-Month Petition Finding
and Proposed Rule To List the Polar
Bear (Ursus maritimus) as Threatened
Throughout Its Range

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Extension of comment period;
notice of availability of new
information.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
extension of the public comment period
on nine new United States Geological
Survey (USGS) reports produced for the
Service to provide current data and
modeling results relevant to the final
determination of whether the polar bear
(Ursus maritimus) qualifies for listing
under the Endangered Species Act of
1973, as amended (Act). We intend to
take these reports into consideration as
we make our final listing determination
on the polar bear, and are extending the
reopened public comment period on the
January 9, 2007, proposed rule to list the
polar bear as threatened throughout its
range under the Act (72 FR 1064) for an
additional 15 days to allow interested
parties to comment on the USGS
reports. We are limited in how long we
can extend the public comment period
because of the statutory deadline, which
requires a final listing determination
within one year of publication of the
proposed rule, unless an extension of up
to six months is granted due to
substantial disagreement regarding the
sufficiency or accuracy of the available
data relevant to the determination.
Please note that comments previously
submitted should not be resubmitted.
This comment period is open only for
comments on the nine USGS reports
listed below. Comments submitted
during the prior comment period have
been incorporated into the public record

and will be fully considered during
preparation of our final determination.

DATES: We will accept public comments
until October 22, 2007.

ADDRESSES: You may submit comments
and materials to us by any one of the
following methods:

(1) You may mail or hand-deliver
written comments and information to
the Supervisor, U.S. Fish and Wildlife
Service, Marine Mammals Management
Office, 1011 East Tudor Road,
Anchorage, AK 99503.

(2) You may send comments by
electronic mail (e-mail) to:
Polar_Bear_Finding@fws.gov. For
instructions on how to file comments
electronically, see the “Public
Comments Solicited” section below. In
the event that our Internet connection is
not functional, please submit your
comments by one of the alternate
methods listed in this section.

(3) You may submit your comments
via the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.

For information on obtaining copies
of the nine USGS reports, see the
“Obtaining Copies of the Nine USGS
reports” section below.

FOR FURTHER INFORMATION CONTACT: Rosa
Meehan, Marine Mammals Management
Office (see ADDRESSES) (telephone 907—
786-3800). Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION: On
January 9, 2007, the Service published
a 12-month petition finding and
proposed rule to list the polar bear
(Ursus maritimus) as threatened
throughout its range under the Act (72
FR 1064). The document announced a 3-
month public comment period on the
proposed rule, which closed on April 9,
2007. We also held three public
hearings during the proposed rule’s
comment period, as announced in the
February 15, 2007, Federal Register (72
FR 7381).

On September 7, 2007, the Service
received nine reports prepared by the
USGS that provide new data and
modeling outputs relevant to the final
determination of whether the polar bear
qualifies for listing as threatened or
endangered under the Act. These
reports are:

(1) Polar Bear Population Status in the
Northern Beaufort Sea by Stirling et al.

(2) Polar Bear Population Status in
Southern Hudson Bay Canada by
Obbard et al.

(3) Polar Bears in the Southern
Beaufort Sea I: Survival and Breeding in

Relation to Sea Ice Conditions, 2001—
2006 by Regehr et al.

(4) Polar Bears in the Southern
Beaufort Sea II: Demography and
Population Growth in Relation to Sea
Ice Conditions by Hunter et al.

(5) Polar Bears in the Southern
Beaufort Sea III: Stature, Mass, and Cub
Recruitment in Relationship to Time
and Sea Ice Extent Between 1982 and
2006 by Rode et al.

(6) Uncertainty in Climate Model
Predictions of Arctic Sea Ice Decline:
An Evaluation Relevant to Polar Bears
by DeWeaver.

(7) Predicting the Future Distribution
of Polar Bear Habitat in the Polar Basin
from Resource Selection Functions
Applied to 21st Century General
Circulation Model Projections of Sea Ice
by Durner et al.

(8) Predicting Movements of Female
Polar Bears between Summer Sea Ice
Foraging Habitats and Terrestrial
Denning Habitats of Alaska in the 21st
Century: Proposed Methodology and
Pilot Assessment by Bergen et al.

(9) Forecasting the Range-wide Status
of Polar Bears at Selected Times in the
21st Century by Amstrup et al.

On September 20, 2007, we published
a notice in the Federal Register
announcing the availability of these
nine reports and our intention to
consider them in making our final
listing determination (72 FR 53749). In
that notice we also reopened the public
comment period on the January 9, 2007,
proposed rule to list the polar bear as
threatened under the Act (72 FR 1064)
for 15 days to provide the public the
opportunity to submit comments or
information on these reports. Because of
the volume and complexity of the
information in the reports, we are
extending the public comment period
for an additional 15 days. The comment
period now closes on October 22, 2007.
We are asking for public comments on
these reports and a review of the extent
to which they add to the knowledge
base for making the final decision. In
particular we are seeking information
regarding whether the reports raise an
issue of substantial disagreement among
scientists knowledgeable about polar
bears regarding the accuracy or
sufficiency of the available data relevant
to the listing determination.

Obtaining Copies of the Nine USGS
Reports

You may obtain copies of any of the
nine USGS reports:

¢ By mail from the U.S. Department
of the Interior, United States Geological
Survey, Office of Communication, 119
National Center, Reston, VA 20192;
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¢ By calling USGS Public Affairs at
(703) 648-4460;

¢ By visiting the USGS Web site at
http://www.usgs.gov/newsroom/special/
polar_bears/; or

¢ Via link to the USGS Web site from
the Service’s Web site: http://
www.fws.gov/.

Copies of the reports are also available
for public inspection, by appointment
during normal business hours, at the
U.S. Fish and Wildlife Service, Marine
Mammals Management Office (see
ADDRESSES).

Public Comments Solicited

Comments and information submitted
during the initial comment period on
the January 9, 2007 (72 FR 1064),
proposed rule should not be
resubmitted, as this comment period is
open only for comments on the nine

USGS reports listed above. Our final
determination of whether the polar bear
qualifies as threatened or endangered
under the Act will take into
consideration all comments and
information we receive during both
comment periods.

You may submit your comments and
any materials concerning the above
reports by any one of several methods
(see ADDRESSES). If you use e-mail to
submit your comments, please include
“Attn: Polar Bear Finding” in your e-
mail subject header, preferably with
your name and return address in the
body of your message.

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comments, you should be aware that
your entire comment—including your
personal identifying information—may

be made publicly available at any time.
While you can ask us in your comment
to withhold from public view your
personal identifying information, we
cannot guarantee that we will be able to
do so.

Author

The primary author of this notice is
staff of the U.S. Fish and Wildlife
Service.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: September 28, 2007.

Kenneth Stansell,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 07—4946 Filed 10—-2—07; 11:36 am]
BILLING CODE 4310-55-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Meeting

Pursuant to the Federal Advisory
Committee Act, notice is hereby given of
a meeting of the Advisory Committee on
Voluntary Foreign Aid (ACVFA).

Date: Wednesday, October 24, 2007 (9
a.m. to 3 p.m.).

Location: National Press Club
Ballroom, 529 14th Street, NW.,
Washington, DC 20045.

Please note that this is the anticipated
agenda and is subject to change.

ACVFA Working Groups: The ACVFA
has created working groups
corresponding to two objectives of the
U.S. foreign assistance framework:
humanitarian assistance and investing
in people. The two working groups will
present draft papers with
recommendations and lessons learned.

Following this, respondents from the
foreign assistance community will
provide feedback. In addition, the
general public will be given the
opportunity to provide comments and
pose questions. The working groups’
final recommendations will be made
available on the ACVFA Web site in
early December: http://www.usaid.gov/
about_usaid/acvfa.

Keynote: USAID Acting Administrator
and Acting Director of United States
Foreign Assistance Henrietta H. Fore
has been invited to address the ACVFA
on Transformational Diplomacy and the
Foreign Assistance reforms.

HELP Commission: Gayle Smith and
William Lane, two members of the
Helping to Enhance the Livelihood of
People Around the Globe (HELP)
Commission, a bi-partisan Commission
tasked by Congress to review U.S.
foreign assistance programs and make
actionable recommendations on reform
to the President, Secretary of State and
Congress, have been invited to address
the ACVFA on the Commission’s
forthcoming recommendations.

Mission Directors: USAID Mission
Directors from Latin America, Africa,
and Asia have been invited to speak
about the implementation of the foreign
assistance reforms as seen on the
ground.

The meeting is free and open to the
public. Persons wishing to attend the
meeting can register online at http://
www.usaid.gov/about_usaid/acvfa or
with Hannah Kim of the Hill Group at
hkim@thehillgroup.com or 301-897—
2789 ext. 124, or with Jocelyn Rowe at
jrowe@usaid.gov or 202—712—-4002.

Dated: September 28, 2007.
Jocelyn M. Rowe,

Executive Director, Advisory Committee on
Voluntary Foreign Aid (ACVFA), U.S. Agency
for International Development.

[FR Doc. E7—19687 Filed 10-4—07; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0019]

Pioneer Hi-Bred International, Inc.;
Availability of Petition and
Environmental Assessment for
Determination of Nonregulated Status
for Soybean Genetically Engineered
for Tolerance to Glyphosate and
Acetolactate Synthase-Inhibiting
Herbicides

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from Pioneer Hi-Bred
International, Inc., seeking a
determination of nonregulated status for
soybean designated as transformation
event 356043, which has been
genetically engineered for tolerance to
glyphosate and acetolactate synthase-
inhibiting herbicides. The petition has
been submitted in accordance with our
regulations concerning the introduction
of certain genetically engineered
organisms and products. In accordance
with those regulations, we are soliciting
comments on whether this genetically
engineered soybean is or could be a
plant pest. We are also making available
for public comment an environmental

assessment for the proposed
determination of nonregulated status.
DATES: We will consider all comments
we receive on or before December 4,
2007.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—-2007—
0019 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2007-0019,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0019.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
John Cordts, Biotechnology Regulatory
Services, APHIS, 4700 River Road Unit
147, Riverdale, MD 20737-1236; (301)
734-5531,
john.m.cordts@aphis.usda.gov. To
obtain copies of the petition or
environmental assessment (EA), contact
Ms. Cynthia Eck at (301) 734-0667;
cynthia.a.eck@aphis.usda.gov. The
petition and EA may be viewed on the
Internet at http://www.aphis.usda.gov/
brs/aphisdocs/06_27101p.pdf and
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http://www.aphis.usda.gov/brs/
aphisdocs/06_27101p_ea.pdf.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

On September 28, 2006, APHIS
received a petition seeking a
determination of nonregulated status
(APHIS Petition Number 06—-271-01p)
from Pioneer Hi-Bred International, Inc.,
of Johnston, IA (Pioneer), for soybean
(Glycine max L.) designated as
transformation event 356043, which has
been genetically engineered for
tolerance to glyphosate and acetolactate
synthase (ALS)-inhibiting herbicides,
stating that soybean line 356043 does
not present a plant pest risk and,
therefore, should not be a regulated
article under APHIS’ regulations in 7
CFR part 340.

As described in the petition, 356043
soybean plants have been genetically
engineered to express modified
glyphosate acetyltransferase (GAT 4601)
and acetolactate synthase (ALS)
proteins, which confers tolerance to
glyphosate and acetolactate synthase-
inhibiting herbicides. The gat4601 gene
is derived from gat genes from Bacillus
licheniformis, a common soil bacterium.
Expression of the gat4601 gene is driven
by a synthetic constitutive promoter
(SCP1). The gene that confers tolerance
to ALS-inhibiting herbicides is gm-hra
and is a modified soybean ALS gene.
Expression of the gm-hra gene is driven
by a constitutive soybean S-adenosyl-L-
methionine synthetase (SAMS)
promoter. A single copy of these genes
and their regulatory sequences were
introduced into soybean somatic

embryos using microprojectile
bombardment.

Pioneer’s 356043 soybean plants have
been considered regulated articles under
the regulations in 7 CFR part 340
because they contain gene sequences
from plant pathogens. Pioneer’s 356043
soybean plants have been field tested in
the United States since 2003 under
permits issued by APHIS. In the process
of reviewing the permits for field trials
of the subject soybean plants, APHIS
determined that the vectors and other
elements used to introduce the new
genes were disarmed and that the trials,
which were conducted under conditions
of reproductive and physical
confinement or isolation, would not
present a risk of plant pest introduction
or dissemination.

APHIS has prepared an
environmental assessment (EA) in
which it presents two alternatives based
on its analyses of data submitted by
Pioneer, a review of other scientific
data, and field tests conducted under
APHIS oversight. APHIS may: (1) Take
no action, i.e., APHIS would not change
the regulatory status of 356043 soybeans
and they would continue to be regulated
articles, or (2) deregulate 356043
soybeans in whole.

In § 403 of the Plant Protection Act (7
U.S.C. 7701 et seq.), “plant pest” is
defined as any living stage of any of the
following that can directly or indirectly
injure, cause damage to, or cause
disease in any plant or plant product: A
protozoan, a nonhuman animal, a
parasitic plant, a bacterium, a fungus, a
virus or viroid, an infectious agent or
other pathogen, or any article similar to
or allied with any of the foregoing.
APHIS views this definition broadly to
cover direct or indirect injury, disease,
or damage not just to agricultural crops,
but also to other plants, for example,
native species, as well as organisms that
may be beneficial to plants, such as
honeybees.

The U.S. Environmental Protection
Agency (EPA) is responsible for the
regulation of pesticides under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136 et seq.). FIFRA requires that
all pesticides, including herbicides, be
registered prior to distribution or sale,
unless exempt from EPA regulation.
Under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended (21
U.S.C. 301 et seq.), pesticides added to
(or contained in) raw agricultural
commodities generally are considered to
be unsafe unless a tolerance or
exemption from tolerance has been
established. Residue tolerances for
pesticides are established by the EPA
under the FFDCA, and the Food and

Drug Administration (FDA) enforces
tolerances set by the EPA. Pioneer
submitted the appropriate regulatory
package to the EPA for registering the
use of glyphosate herbicide on 356043
soybeans.

The FDA'’s policy statement
concerning regulation of products
derived from new plant varieties,
including those genetically engineered,
was published in the Federal Register
on May 29, 1992 (57 FR 22984-23005).
Under this policy, FDA uses what is
termed a consultation process to ensure
that human and animal feed safety
issues or other regulatory issues (e.g.,
labeling) are resolved prior to
commercial distribution of a
bioengineered food. Pioneer submitted a
food and feed safety and nutritional
assessment summary to the FDA for
356043 soybeans. A final FDA decision
is pending.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the proposed
determination of nonregulated status for
356043 soybeans, an EA has been
prepared. The EA was prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the petition for a determination of
nonregulated status from interested or
affected persons for a period of 60 days
from the date of this notice. During the
same comment period, we are also
soliciting written comments from
interested or affected persons on the EA
prepared to examine any environmental
impacts of the proposed deregulation
determination for the subject soybean
event. The petition and the EA and any
comments we receive are available for
public review, and copies of the petition
and the EA are available as indicated in
the FOR FURTHER INFORMATION CONTACT
section of this notice.

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
After reviewing and evaluating the
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comments on the petition and the EA
and other data and information, APHIS
will furnish a response to the petitioner,
either approving the petition in whole
or in part, or denying the petition.
APHIS will then publish a notice in the
Federal Register announcing the
regulatory status of Pioneer’s glyphosate
and ALS-inhibiting, herbicide-tolerant
soybean and the availability of APHIS’
written decision.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.8, and
371.3.

Done in Washington, DG, this 3rd day of
October 2007.
Cindy J. Smith,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. E7-19801 Filed 10-4-07; 8:45 am]
BILLING CODE 3410-34-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletion

ACTION: Proposed Additions to and
Deletion from the Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List a product
and a service to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities, and to delete a product
previously furnished by such agencies.
Comments Must be Received On or
Before: November 4, 2007.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Kimberly M. Zeich,
Telephone: (703) 603—-7740, Fax: (703)
603—-0655, or e-mail:
CMTEFedReg@jwod.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the product and
service listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and service to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and service to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and service
proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product and service are
proposed for addition to Procurement
List for production by the nonprofit
agencies listed:

Product

Coveralls, Disposable, Recycled Tyvek
NSN: 8415-LL-L05-0056—Small/Medium.
NSN: 8415-LL-L05-0057—Large/Extra

Large.
NSN: 8415-LL-L05-0058—XXLarge/
XXXLarge.

Coverage: C-List for the requirements of the
Norfolk Naval Shipyard, Portsmouth,
VA.

NPA: Northeastern Association of the Blind
at Albany, Inc., Albany, NY.

Contracting Activity: Norfolk Naval
Shipyard, Portsmouth, VA.

Service

Service Type/Location: Document
Destruction, Internal Revenue Service,
200 Granby Street, Norfolk, VA.

Service Type/Location: Document
Destruction, Internal Revenue Service,
903 Gateway Blvd, Hampton, VA.

NPA: Louise W. Eggleston Center, Inc.,
Norfolk, VA.

Contracting Activity: U.S. Department of
Treasury, Internal Revenue Service,
Chamblee, GA.

Deletion

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action may result
in additional reporting, recordkeeping
or other compliance requirements for
small entities.

2. If approved, the action may result
in authorizing small entities to furnish
the product to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product proposed
for deletion from the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product is proposed for
deletion from the Procurement List:

Product:

JRROTC Shoulder Board
NSN: 8455-01-468—-0520—JRROTC
Shoulder Board.
NSN: 8455-01-468—-0536—JRROTC
Shoulder Board.
NSN: 8455-01-468—-0538—]JRROTC
Shoulder Board.
NSN: 8455-01-468—-0539—]JRROTC
Shoulder Board.
NSN: 8455-01-468-0563—JRROTC
Shoulder Board.
NSN: 8455-01-468-0564—]JRROTC
Shoulder Board.
NSN: 8455-01-468—-0565—]JRROTC
Shoulder Board.
NSN: 8455-01-468-0569—]JRROTC
Shoulder Board.
NSN: 8455-01-468-0571—JRROTC
Shoulder Board.
NSN: 8455-01-468-0572—]JRROTC
Shoulder Board.
NSN: 8455-01-468-0595—]JRROTC
Shoulder Board.
NSN: 8455-01-468-0726—JRROTC
Shoulder Board.
NPA: Westmoreland County Blind
Association, Greensburg, PA.
NPA: Blind Industries & Services of
Maryland, Baltimore, MD.
Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA.

Kimberly M. Zeich,

Director, Program Operations.

[FR Doc. E7—19716 Filed 10—4-07; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletion

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.
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ACTION: Additions to and deletion from
the Procurement List.

SUMMARY: This action adds to the
Procurement List products and a service
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List a
product previously furnished by such
agencies.

DATES: Effective Date: November 4,
2007.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Kimberly M. Zeich, Telephone: (703)
603-7740, Fax: (703) 603—0655, or e-
mail CMTEFedReg@jwod.gov.

SUPPLEMENTARY INFORMATION:
Additions

On June 22 and August 3, 2007, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice (72 FR 34433; 43230)
of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products and service to the Government.

2. The action will result in

authorizing small entities to furnish the
products and service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
service proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following products
and service are added to the
Procurement List:

Products

Cartridge, Toner, Remanufactured

NSN: 7510—-00-NSH-0075—
Remanufactured HP L] Toner Cartridge—
OEM C7115X.

NSN: 7510-00-NSH-0076—
Remanufactured HP L] Toner Cartridge—
OEM C3909A.

NSN: 7510—-00-NSH-0077—
Remanufactured HP LJ Toner Cartridge—
OEM C4096A.

NSN: 7510—-00-NSH-0078—
Remanufactured HP L] Toner Cartridge—
OEM (C4127X.

NSN: 7510—-00-NSH-0079—
Remanufactured HP L] Toner Cartridge—
OEM C8061X.

Coverage: A-List for the total Government
requirement as specified by the General
Services Administration.

NPA: Thresholds Rehabilitation Inc.,
Chicago, IL.

Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr., New York,
NY.

Long Format Replacement Pages—FCCL

NSN: 7510-00-NSH-0257—Refill sheets for
long format Flight Crew Check List
Binder.

Coverage: A-List for the total Government
requirement as specified by the General
Services Administration.

Standard Format Replacement Pages, FCCL

NSN: 7510-01-537—1400—Refill sheets for
Flight Crew Checklist Binders—5.5" x
8.00” w/16 holes for rings.

Coverage: A-List for the total Government
requirement as specified by the General
Services Administration.

NPA: Pueblo Diversified Industries, Inc.,
Pueblo, CO.

Contracting Activity: General Services
Administration, Federal Supply
Services, Region 2, New York, NY.

USB Flash Drives

NSN: 7520—-00-NIB-1832—512MB.

NSN: 7520—00-NIB-1833—1GB.

NSN: 7520-00-NIB-1834—2GB.

NSN: 7520—-00-NIB-1835—4GB.

NSN: 7520—-00-NIB-1836—8GB.

NSN: 7520—-00-NIB-1837—16GB.

NSN: 7520-00-NIB-1838—512MB.

NSN: 7520-00-NIB-1839—1GB.

NSN: 7520-00-NIB-1840—2GB.

NSN: 7520-00-NIB-1841—4GB.

NSN: 7520—-00-NIB-1842—8GB.

NSN: 7520—-00-NIB-1843—16GB.

Coverage: A-List for the total Government
requirement as specified by the General
Services Administration.

NPA: North Central Sight Services, Inc.,
Williamsport, PA.

Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr., New York,
NY.

Service

Service Type/Location: Custodial Services,
Department of Energy—Lindsay

Complex, 775 Lindsay Blvd, Idaho Falls,
ID.

NPA: Development Workshop, Inc., Idaho
Falls, ID.

Contracting Activity: Department of Energy—
IDAHO, Idaho Falls, ID.

Deletion

On August 3, 2007, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(72 FR 43230) of proposed deletions to
the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the product listed
below is no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
product to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product deleted
from the Procurement List.

End of Certification

Accordingly, the following product is
deleted from the Procurement List:

Product

Perforator, Paper, Desk

NSN: 7520-01-431-6247—Perforator, Paper,
Desk.

NSN: 7520-01-431-6249—Perforator, Paper,
Desk.

NPA: Foothill Workshop for the
Handicapped, Inc., Pasadena, CA.

Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr., New York,
NY.

Kimberly M. Zeich,

Director, Program Operations.

[FR Doc. E7-19717 Filed 10-4—07; 8:45 am]
BILLING CODE 6353-01-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-830]

Stainless Steel Bar from Germany;
Final Results of the Sunset Review of
the Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) has conducted a full
sunset review of the antidumping duty
order on stainless steel bar (“SSB”’) from
Germany pursuant to section 751(c) of
the Tariff Act of 1930, as amended (‘‘the
Act”). As a result of this review, the
Department finds that revocation of the
antidumping duty order on SSB from
Germany would likely lead to the
continuation or recurrence of dumping.
EFFECTIVE DATE: October 5, 2007.

FOR FURTHER INFORMATION CONTACT:
Audrey R. Twyman or Brandon
Farlander, AD/CVD Operations, Office
1, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14t Street & Constitution
Avenue, NW, Washington, DG, 20230;
telephone: 202—482-3534 and 202-482—
0182, respectively.

SUPPLEMENTARY INFORMATION:

Background

On May 30, 2007, the Department
published a notice of preliminary
results of the full sunset review of the
antidumping duty order on SSB from
Germany pursuant to section 751(c) of
the Act. See Stainless Steel Bar From
Germany; Preliminary Results of the
Sunset Review of Antidumping Duty
Order, 72 FR 29970 (May 30, 2007), as
corrected in 72 FR 31660 (June 7, 2007)
(“Preliminary Results”). We provided
interested parties an opportunity to
comment on our Preliminary Results.
The Department received a case brief
from BGH Edelstahl Freital GmbH, BGH
Edelstahl Lippendorf GmbH, BGH
Edelstahl Lugau GmbH, and BGH
Edelstahl Siegen GmbH (collectively,
“BGH”) on June 29, 2007, and a rebuttal
brief from Carpenter Technology Corp.;
North American Stainless; Crucible
Specialty Metals Division of Crucible
Materials Corp.; Electralloy; Outokumpu
Stainless Bar, Inc.; Universal Stainless &
Alloy Products, Inc.; and Valbruna
Slater Stainless, Inc. (collectively, “the
domestic interested parties”) on July 5,
2007. A hearing was not held because
none was requested.

Scope of the Order

For the purposes of this order, the
term “‘stainless steel bar” includes

articles of stainless steel in straight
lengths that have been either hot-rolled,
forged, turned, cold—drawn, cold-rolled
or otherwise cold—finished, or ground,
having a uniform solid cross section
along their whole length in the shape of
circles, segments of circles, ovals,
rectangles (including squares), triangles,
hexagons, octagons, or other convex
polygons. Stainless steel bar includes
cold—finished stainless steel bars that
are turned or ground in straight lengths,
whether produced from hot-rolled bar
or from straightened and cut rod or
wire, and reinforcing bars that have
indentations, ribs, grooves, or other
deformations produced during the
rolling process.

Except as specified above, the term
does not include stainless steel semi—
finished products, cut length flat-rolled
products (i.e., cut length rolled products
which if less than 4.75 mm in thickness
have a width measuring at least 10 times
the thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), products that have been cut
from stainless steel sheet, strip or plate,
wire (i.e., cold—formed products in
coils, of any uniform solid cross section
along their whole length, which do not
conform to the definition of flat-rolled
products), and angles, shapes and
sections.

The stainless steel bar subject to this
review is currently classifiable under
subheadings 7222.11.00.05,
7222.11.00.50, 7222.19.00.05,
7222.19.00.50, 7222.20.00.05,
7222.20.00.45, 7222.20.00.75, and
7222.30.00.00 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.

Analysis of Comments Received

All issues raised in this sunset review
are addressed in the “Issues and
Decision Memorandum for the Sunset
Review of the Antidumping Duty Order
on Stainless Steel Bar from Germany;
Final Results,” to David M. Spooner,
Assistant Secretary for Import
Administration, dated October 1, 2007
(“Decision Memo”’), which is hereby
adopted by this notice. The issues
discussed in the Decision Memo include
the likelihood of continuation or
recurrence of dumping and the
magnitude of the margin likely to
prevail if the antidumping duty order on
SSB from Germany were revoked.
Parties can find a complete discussion
of all issues raised in this sunset review
and the corresponding

recommendations in this public
memorandum, which is on file in room
B-099 of the main Department building.
In addition, a complete version of the
Decision Memo can be accessed directly
on the Web at http://ia.ita.doc.gov/frn/
index.html. The paper copy and
electronic version of the Decision Memo
are identical in content.

Final Results of Review

The Department determines that
revocation of the antidumping duty
order on SSB from Germany is likely to
lead to a continuation or recurrence of
dumping at the following weighted—
average margins:

Weighted—
Manufacturers/Producers/Export- A'\\A/era_ge
ers argin
(Percent-
age)
BGH Edelstahl Seigen GmbH /

BGH Edelstahl Freital GmbH .. 0.73
Edelstahl Witten—Krefeld GmbH 10.82
Krupp Edelstahlprofile ................ 31.25
All Others .....cccoovevviveiieneeeee 15.16

This notice serves as a final reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary material
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This sunset review and notice are in
accordance with sections 751(c), 752(c),
and 777(i)(1) of the Act.

Dated: October 1, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E7—19710 Filed 10—4—07; 8:45 am)]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Electronic Education Fairs for
China and India

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: The deadline for U.S.
accredited colleges and universities to
sponsor the U.S. Electronic Education
Fairs for China and India by purchasing
space on the corresponding internet
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landing pages has been extended to
October 26, 2007.

DATES: Applications will be accepted
from the date of this Notice until 3 p.m.
EDT October 26, 2007. The initiative is
scheduled to commence on or around
October 30, 2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Moll, U.S. Department of
Commerce. Tel: (248) 508 8404; John
Siegmund, U.S. Department of
Commerce, Room 1104. Tel: (202) 482
4781; David Long, U.S. Department of
Commerce, Room 1104. Tel: (202) 482
3575.

SUPPLEMENTARY INFORMATION: The U.S.
Electronic Education Fairs for China
and India are part of a joint initiative
between the U.S. Department of
Commerce and the U.S. Department of
State. The purpose of the initiative is to
inform Chinese and Indian students
who are interested in studying outside
of their home countries about the
breadth and depth of the higher
education opportunities available in the
United States. The initiative utilizes a
three-pronged multimedia approach
through the Internet, on-ground
activities, and television, including two,
twenty-three minute TV programs and a
series of short, 1-2 minute programs
airing on local cable and national
satellite TV stations throughout China
and India. All programming directs
viewers to the corresponding Internet
landing page. DVDs distributed through
education trade fairs and EducationUSA
advising centers throughout China and
India will further this message.

Accredited U.S. educational
institutions are invited to sponsor the
China and India Internet landing pages.
Sponsorships for China OR India will be
available in Gold and Silver categories.
Institutions that purchase Gold
Sponsorship, priced at $8,000, will
receive a banner-sized ad with their
school’s logo and name which will link
to their institution’s Web site.
Institutions that purchase Silver
Sponsorship, priced at $3,000, will have
their name listed on the site with a link
to their institution’s Web site. If an
institution would like to sponsor and
purchase space on both the China and
India Internet landing pages, they will
receive a 50 percent discount for the
second sponsorship, for a total of
$12,000 for Gold and $4,500 for Silver.

Applications by qualifying
institutions will be selected on a rolling
basis, capacity permitting.

Dated: October 2, 2007.
David Long,

Director, Office of Service Industries,
International Trade Administration.

[FR Doc. E7—19734 Filed 10-4-07; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 070924535-7536—-01]
RIN 0648-XC78

Listing Endangered and Threatened
Species and Designating Critical
Habitat: Petition to List Five Rockfish
Species in Puget Sound (Washington)
as Endangered or Threatened Species
under the Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of finding.

SUMMARY: We, NMFS, have received a
petition to list bocaccio (Sebastes
paucispinis), canary rockfish (S.
pinniger), yelloweye rockfish (S.
ruberrimus), greenstripe rockfish (S.
elongatus) and redstripe rockfish (S.
proriger) as endangered or threatened
species under the Endangered Species
Act (ESA). We find that the petition
does not present substantial scientific or
commercial information indicating that
the petitioned actions may be
warranted.

ADDRESSES: Copies of the petition and
related materials are available on the
Internet at http://www.nwr.noaa.gov/
Other-Marine-Species/PS-Marine-
Fishes.cfm, or upon request from the
Chief, Protected Resources Division,
NMFS, 1201 NE Lloyd Boulevard, Suite
1100, Portland, OR 97232.

FOR FURTHER INFORMATION CONTACT: Dr.
Scott Rumsey, NMFS, Northwest
Region, (503) 872—2791; or Marta
Nammack, NMFS, Office of Protected
Resources, (301) 713—-1401.

SUPPLEMENTARY INFORMATION:
Background

On April 9, 2007, we received a
petition from Mr. Sam Wright (Olympia,
Washington) to list Distinct Population
Segments (DPSs) of bocaccio, canary
rockfish, yelloweye rockfish, greenstripe
rockfish, and redstripe rockfish in Puget
Sound as endangered or threatened
species under the ESA. Copies of this
petition are available from NMFS (see
ADDRESSES, above).

ESA Statutory and Policy Provisions

Section 4(b)(3) of the ESA contains
provisions concerning petitions from
interested persons requesting the
Secretary of Commerce (Secretary) to
list species under the ESA (16 U.S.C.
1533(b)(3)(A)). Section 4(b)(3)(A)
requires that, to the maximum extent
practicable, within 90 days after
receiving such a petition, the Secretary
make a finding whether the petition
presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
Our ESA implementing regulations
define Asubstantial information@ as the
amount of information that would lead
a reasonable person to believe that the
measure proposed in the petition may
be warranted. In evaluating a petitioned
action, the Secretary considers whether
the petition contains a detailed narrative
justification for the recommended
measure, including: past and present
numbers and distribution of the species
involved, and any threats faced by the
species (50 CFR 424.14(b)(2)(ii)); and
information regarding the status of the
species throughout all or a significant
portion of its range (50 CFR
424.14(b)(2)(iii)). In addition to the
information presented in a petition, we
review other data and publications
readily available to our scientists (i.e.,
currently within agency files) to
determine whether it is in general
agreement with the information
presented in the petition.

Under the ESA, a listing
determination may address a species,
subspecies, or a DPS of any vertebrate
species which interbreeds when mature
(16 U.S.C. 1532(15)). On February 7,
1996, we and the U.S. Fish and Wildlife
Service adopted a joint policy to clarify
the agencies’ interpretation of the
phrase “Distinct population segment of
any species of vertebrate fish or
wildlife” (ESA section 3(15)) for the
purposes of listing, delisting, and
reclassifying a species under the ESA
(51 FR 4722). The joint DPS policy
established two criteria that must be met
for a population or group of populations
to be considered a DPS: (1) The
population segment must be discrete in
relation to the remainder of the species
(or subspecies) to which it belongs; and
(2) the population segment must be
significant to the remainder of the
species (or subspecies) to which it
belongs. A population segment may be
considered discrete if it satisfies either
one of the following conditions: (1) It is
markedly separated from other
populations of the same biological taxon
as a consequence of physical,
physiological, ecological, or behavioral
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factors (quantitative measures of genetic
or morphological discontinuity may
provide evidence of this separation); or
(2) it is delimited by international
governmental boundaries across which
there is a significant difference in
exploitation control, habitat
management or conservation status. If a
population is determined to be discrete,
the agency must then consider whether
it is significant to the taxon to which it
belongs. Considerations in evaluating
the significance of a discrete population
include: (1) persistence of the discrete
population in an unusual or unique
ecological setting for the taxon; (2)
evidence that the loss of the discrete
population segment would cause a
significant gap in the taxon’s range; (3)
evidence that the discrete population
segment represents the only surviving
natural occurrence of a taxon that may
be more abundant elsewhere outside its
historical geographic range; or (4)
evidence that the discrete population
has marked genetic differences from
other populations of the species.

A species, subspecies, or DPS is
“endangered” if it is in danger of
extinction throughout all or a significant
portion of its range, and “‘threatened” if
it is likely to become endangered within
the foreseeable future throughout all or
a significant portion of its range (ESA
Sections 3(6) and 3(19), respectively).

Distribution and Life-History Traits of
Rockfishes

Rockfishes are a tremendously diverse
group of marine fishes (about 102
species worldwide and at least 72
species in the northeastern Pacific
(Kendall, 1991)), and are among the
most common benthic fish on the
Pacific coast of North America (Love et
al., 2002). Adult rockfish can be the
most abundant fish in various coastal
benthic habitats such as relatively
shallow subtidal kelp forests, rocky
reefs, and rocky outcrops in submarine
canyons at depths greater than 300m
(Yoklavich, 1998). The life history of
rockfish is different than that of most
other bony fishes. Whereas most bony
fishes fertilize their eggs externally,
fertilization and embryo development in
rockfishes is internal, and female
rockfish give birth to larval young.
Larvae are found in surface waters, and
may be distributed over a wide area
extending several hundred kilometers
offshore (Love et al., 2002). Larvae and
small juvenile rockfish may remain in
open waters for several months being
passively dispersed by ocean currents.
The dispersal potential for larvae varies
by species depending on the length of
time larvae remain in the pelagic
environment (i.e., “pelagic larval

duration”), and the fecundity of females
(i.e., the more larval propagules a
species produces the greater the
potential that some larvae will be
transported long distances). Larval
rockfish feed on diatoms,
dinoflagellates, tintinnids, and
cladocerans, and juveniles consume
copepods and euphausiids of all life
stages (Sumida and Moser, 1984).
Survival and subsequent recruitment of
young rockfishes exhibit considerable
interannual variability (Ralston and
Howard, 1995). New recruits may be
found in tide pool habitats, and shallow
coastal waters associated with rocky
bottoms and algae (Love, 1996; Sakuma
and Ralston, 1995). Juvenile and
subadults may be more common than
adults in shallow water, and be
associated with rocky reefs, kelp
canopies, and artificial structures such a
piers and oil platforms (Love et al.,
2002). Adults generally move into
deeper water as they increase in size
and age (Garrison and Miller, 1982;
Love, 1996), but generally exhibit strong
site fidelity with rocky bottoms and
outrcrops (Yoklavich et al., 2000).
Adults eat demersal invertebrates and
small fishes, including other species of
rockfish, associated with kelp beds,
rocky reefs, pinnacles, and sharp drop-
offs (Love, 1996; Sumida and Moser,
1984). Many species of rockfishes are
slow-growing, long-lived (50—140yrs;
Archibald et al., 1981), and mature at
older ages (6—12 yrs; Wyllie-Echeverria,
1987).

Bocaccio — Bocaccio range from Punta
Blanca, Baja California, to the Gulf of
Alaska off Krozoff and Kodiak Islands
(Chen, 1971; Miller and Lea, 1972).
They are most common within this
range between Oregon and northern
Baja California (Love et al., 2002).
Bocaccio are most common between 50
and 250 m depth, but may be found as
deep as 475 m (Orr et al., 2000).
Bocaccio larvae have relatively high
dispersal potential with a pelagic larval
duration of approximately 155 days
(Shanks and Eckert, 2005), and
fecundity ranging from 20,000 to over 2
million eggs, considerably more than
many other rockfish species (Love et al.,
2002). Approximately 50 percent of
adults mature in 4 to 6years (MBC,
1987). Adults are difficult to age, but are
suspected to live as long as 50 years
(Love et al., 2002).

Canary Rockfish — Canary rockfish
range between Punta Colnett, Baja
California, and the Western Gulf of
Alaska (Boehlert, 1980; Mecklenburg et
al., 2002). Within this range canary
rockfish are most common off the coast
of central Oregon (Richardson and
Laroche, 1979). Canary rockfish

primarily inhabit waters 50 to 250m
deep (Orr et al., 2000), but may be found
up to 425 m depth (Boehlert, 1980).
Canary rockfish larvae have relatively
high dispersal potential with a pelagic
larval duration of approximately 116
days (Shanks and Eckert, 2005), and
fecundity ranging from 260,000 to 1.9
million eggs, considerably more than
many other rockfish species (Love et al.,
2002). Approximately 50 percent of
adults are mature at 35.6 cm (5 to 6
years of age) (Hart, 1973). Canary
rockfish can live to be 75 years old
(Love, 1996).

Greenstripe Rockfish — Greenstripe
rockfish range from Cedros Island, Baja
California, to Green Island in the Gulf of
Alaska. Within this range greenstripe
rockfish are common between British
Columbia and Punta Colnett in Northern
Baja California (Eschmeyer et al., 1983;
Hart, 1973; Love et al., 2002).
Greenstripe rockfish is a deep-water
species that can inhabit waters from 52
to 828 m in depth, but is most common
between 100 and 250 m depth (Orr et
al., 2000). Estimates of pelagic larval
duration and fecundity are not available
for greenstripe rockfish to infer
dispersal potential, although we expect
that larval duration would be similar to
or lower than that for bocaccio or canary
rockfish (116—155 days; Varanasi, 2007).
Approximately 50 percent of adults
mature at 18—19 cm (Love et al., 1990).
Male greenstripe rockfish can live to
approximately 37 years of age, and
females to approximately 28 years of age
(Love et al., 1990).

Redstripe Rockfish — Redstripe
rockfish occur from southern Baja
California to the Bering Sea (Hart, 1973;
Love et al., 2002). Redstripe rockfish
have been reported between 12 and 425
m in depth, but 95 percent occur
between 150 and 275 m (Love et al.,
2002). Estimates of pelagic larval
duration and fecundity are not available
for redstripe rockfish to infer dispersal
potential, although we expect that larval
duration would be similar to or lower
than that for bocaccio or canary rockfish
(116—155 days; Varanasi, 2007).
Approximately 50 percent of adults
mature at 28—29 cm (Garrison and
Miller, 1982), and may reach 55 years of
age (Munk, 2001).

Yelloweye Rockfish — Yelloweye
rockfish range from northern Baja
California to the Aleutian Islands,
Alaska, but are most common from
central California northward to the Gulf
of Alaska (Clemens and Wilby, 1961;
Eschmeyer et al., 1983; Hart, 1973;
Love, 1996). Yelloweye rockfish occur
in waters 25 to 475 m deep (Orr et al.,
2000), but are most commonly found
between 91 to 180 m depth (Love et al.,
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2002). Approximately 50 percent of
adults are mature by 41 cm length
(about 6 years) (Love, 1996). Estimates
of pelagic larval duration are not
available for yelloweye rockfish,
although we expect that it would be
similar to or lower than that for
bocaccio or canary rockfish (116-155
days; Varanasi, 2007). Fecundity ranges
from 1.2 to 2.7 million eggs,
considerably more than many other
rockfish species (Love et al., 2002).
Yelloweye rockfish are among the
longest lived of rockfishes, living to be
at least 118 years old (Love, 1996;
O’Connell and Funk, 1986; Love et al.,
2002).

Previous Rockfish Status Review and
Petitions Received

In February 1999 we received a
petition from Mr. Wright to list 18
species of marine fishes in Puget Sound
under the ESA, including 14 species of
rockfish. We issued a positive 90-day
finding on June 21, 1999 (64 FR 33037),
accepting the petition and initiating
ESA status reviews for seven of the
petitioned species, including three
rockfish species (copper, brown and
quillback rockfishes). For the remaining
11 petitioned rockfish species, which
included the five rockfish species that
are the subject of this notice, we found
that there was insufficient information
to evaluate stock structure, status and
trends. Consequently, we did not accept
the petition for these 11 species, finding
that the petition failed to present
substantial information to suggest that
listing these species in Puget Sound
may be warranted.

In 2001 we convened a Biological
Review Team (BRT) to evaluate the
population structure and biological
status of the three rockfish species
accepted for review. The BRT
concluded that the brown, copper and
quillback rockfishes in Puget Sound
Proper (defined as east of Deception
Pass and to the south and east of
Admiralty Head, encompassing
southern Puget Sound, Whidbey Basin,
Hood Canal, and the main Basin)
constitute DPSs for consideration as
“species” under the ESA (Stout et al.,
2001). On April 3, 2001, we concluded
that these DPSs did not warrant listing
as threatened or endangered species (66
FR 17659). Although these DPSs had
experienced declines over the last 40
years, likely due to overharvest, we
noted that the populations appeared
stable over the most recent 5 years.

In September 2006, we received
another petition from Mr. Wright to list
the Puget Sound DPSs of copper and
quillback rockfishes as endangered or
threatened species under the ESA. The

petition did not include new data or
information regarding the abundance,
trends, productivity, or distribution for
these species. The petitioner criticized
the risk assessment methods of the 2001
BRT and disagreed with our conclusion
that the two DPSs did not warrant
listing. The petitioner criticized the
findings of the 2001 BRT for
inadequately considering the loss of age
structure and longevity in rockfish
populations due to overfishing, and,
consequently, for underestimating the
extinction risk of these rockfish DPSs.
The petitioner also criticized the
management of rockfish fisheries by the
Washington Department of Fish and
Wildlife (WDFW). In a finding
published in January 2007, we
determined that the September 2006
petition from Mr. Wright failed to
present substantial scientific and
commercial information to suggest that
the ESA listing of copper and quillback
rockfishes in Puget Sound may be
warranted (72 FR 2863; January 23,
2007). We disagreed with the petitioner
that the risk assessment methods
employed by the 2001 BRT were flawed.
The risk assessment methods employed
by the 2001 BRT were similar in nature
to those used in numerous other ESA
status reviews over the last 16 years.
This approach utilizes a diversity of
expertise and perspectives and applies a
consistent and transparent methodology
to evaluate the best available scientific
data and analyses, including both
quantitative and qualitative information.
Details regarding the risk assessment
methods used by BRT are provided in
the 2001 status review which is
available online (see http://
www.nmfs.noaa.gov/pr/species/
statusreviews.htm). With respect to the
consideration of age structure and
longevity in rockfish populations, we
acknowledged the potential significance
of laboratory studies suggesting the
importance of these factors in evaluating
the extinction risk of rockfish
populations (essentially, that the oldest
and largest females may be particularly
important to population viability by
producing larvae with greater average
survival than larvae from younger
females). However, we noted that the
importance of this “maternal-age effect”
in the wild depends upon the age
structure and age-at-maturity of the
populations under consideration (see 72
FR at 2865 for further discussion). We
noted that the necessary data to evaluate
the actual importance of the maternal-
age effect for the two petitioned rockfish
species in Puget Sound was not
available, and that other published
studies on closely related rockfish

species indicated that it is unlikely that
the maternal-age effect would alter the
conclusions of the 2001 status review
(Varanasi, 2006). We also recognized
that the petitioner believes that WDFW
could enact regulations to further
protect Puget Sound rockfish stocks.
However, the fishing regulations the
petitioner criticizes represent a
reduction from previous fishing levels,
and do not portend an increasing threat
due to fishing for rockfish stocks in
Puget Sound.

Analysis of the April 2007 Petition

We evaluated the information
provided and/or cited in Mr. Wright’s
recent petition to determine if it
presents substantial scientific and
commercial information to suggest that
petitioned actions may be warranted.
Our Northwest Fisheries Science Center
(NWFSC) reviewed the scientific
information in the recent petition that
was not previously evaluated for the
September 2006 petition (Varanasi,
2007) or addressed in our January 2007
petition finding (72 FR 2863; January
23, 2007). Specifically, we considered:
(1) whether the petition presents
substantial information indicating that
these five rockfish species in Puget
Sound may warrant delineation as
DPSs; and, if delineation of Puget Sound
DPSs may be warranted, (2) whether the
petition presents substantial
information indicating that such DPSs
may be “threatened” or “‘endangered.”
Below, our summary and analysis of the
information presented in the recent
petition is organized by these two
inquiries.

Does the Petition Present Substantial
Information Indicating That These Five
Rockfish Species in Puget Sound May
Warrant Delineation as DPSs?

Under the 1996 joint DPS policy, a
population or group of populations is
considered a DPS if it is “discrete” and
“significant”” to the remainder of the
species to which it belongs (51 FR 4722;
February 7, 1996). The petitioner
contends that the five petitioned species
likely warrant delineation as Puget
Sound DPSs based on: (1) relatively
closed oceanographic circulation
patterns in the Puget Sound area (see
Stout et al., 2001, at p. 75) that should
promote the retention of rockfish larvae
originating within Puget Sound, and
limit the delivery of larvae from sources
external to Puget Sound; and (2) NMFS’
finding in 2001 that brown, copper, and
quillback rockfishes in Puget Sound
respectively warranted delineation as
DPSs (Stout et al., 2001; 66 FR 17659,
April 3, 2001). Although the five
petitioned rockfish species may be



Federal Register/Vol. 72, No. 193/Friday, October 5, 2007/ Notices

56989

considered to have high dispersal
“potential”’ due to their long pelagic
larval duration and high fecundity, their
realized larval dispersal is determined
to a large extent by local oceanographic
patterns and larval behavior (Varanasi,
2007). Since the larvae of these rockfish
species are generally associated with
surface waters during the pelagic
dispersal phase, we agree with the
petitioner that the relatively closed
circulation patterns of surface waters in
Puget Sound lends support to the
“discreteness’ of these species in Puget
Sound. Although, as the petitioner
acknowledges, there are no population
genetic studies of the five petitioned
species that include samples from Puget
Sound, the available studies of West
Coast rockfish suggest that it is
reasonable to suspect that there are
genetically discrete Puget Sound
population segments for these species.
There are examples of rockfish
populations exhibiting genetic
differences in relation to circulation
patterns and biogeographic barriers,
many of which are probably less
restrictive to trans-boundary larval
dispersal than the entrance to Puget
Sound (Sekino et al., 2001; Varanasi,
2007). Even on the open coast where
one might expect oceanographic
patterns to result in considerable larval
exchange and strong genetic similarities
among stocks, the available genetic
studies indicate that rockfish species
exhibit some level of genetic population
structure (Buonaccorsi et al., 2002,
2005; Cope, 2004; Rocha-Olivares and
Vetter, 1999). One of the petitioned
species, bocaccio, also exhibits genetic
population structure on the open coast
(Matala et al., 2004), and it is reasonable
to assume the it would also show some
genetic isolation within Puget Sound
relative to other areas (Varanasi, 2007).
Genetic studies that include samples
from Puget Sound have found that
rockfish populations in Puget Sound are
generally distinct from populations
sampled in other geographic areas
(Buonaccorsi et al., 2002, 2005). Based
on the above information, it is plausible
that the five petitioned species in Puget
Sound satisfy the “discreteness”
criterion under the joint-DPS policy
(Varanasi, 2007).

In addition to the “discreteness”
element a population must also be
“significant’” to be delineated as a DPS.
As noted above, the petitioner contends
that the five petitioned rockfish species
are likely DPSs based on our 2001 DPS
delineations for brown, copper, and
quillback rockfishes in Puget Sound
(Stout et al., 2001). These three species
were found to be “significant” based on

unique environmental, geological,
biogeographic factors, and likely
adaptive life-history differences (e.g.,
coloration patters, mating behaviors, or
timing of reproduction). NWFSC'’s
review of the petition found no
biological reason why brown, copper,
and quillback rockfishes in Puget Sound
would satisfy the “‘significance”
criterion and the five petitioned species
would not (Varanasi, 2007). Accordingly
we find it reasonable that the five
petitioned species in Puget Sound may
warrant delineation as DPSs.

Does the Petition Present Substantial
Information Indicating That the
Hypothesized DPSs May Be
“Threatened” or “Endangered?”’

Information Considered in the
September 2006 Petition

The information provided by the
petitioner concerning extinction risk is
largely similar in substance to the
petition submitted in September 2006,
except for the inclusion of
approximately 12 years of recreational
catch data (see discussion of
Recreational Fishery Data below). The
petitioner repeats criticisms of our 2001
status review from the September 2006
petition. While the 2001 status review
did not encompass the five species
included in the April 2007 petition, the
same methods would likely be used in
a future status review for these species,
should one be warranted. (The reader is
referred to our earlier petition finding
(72 FR at 2864; January 23, 2007) for
further discussion of the petitioner’s
criticisms of the 2001 BRT’s risk
assessment methods). The recent
petition again stresses the importance of
age structure, longevity, and the
maternal-age effect in evaluating the
extinction risk of rockfish populations.
(The reader is again referred to our
earlier petition finding (72 FR at 2865;
January 23, 2007) for further discussion
of the maternal-age effect and related
scientific publications). The petitioner
disagrees with our discussion of the
maternal-age effect in our earlier
petition finding (72 FR 2865; January
23, 2007), feeling that we disregarded its
potential importance to evaluating the
risks faced by Puget Sound rockfish
populations. The petitioner feels that we
dismissed these laboratory studies
because they focused on rockfish
species other than those petitioned. As
noted in our previous petition finding,
we concluded that the importance of
this maternal-age effect in the wild
depends upon the age structure and age-
at-maturity of the specific populations
under consideration (72 FR 2865;
January, 23, 2007). We are in agreement

with the statement in the recent petition
that “the important parameter is simply
the percentage of the spawning
population composed of smaller females
... As was the case in our finding on
the September 2006 petition, the
necessary data is not available to
evaluate the actual importance of the
maternal-age effect for the five recently
petitioned rockfish species. The
petitioner’s statements that we do not
fully appreciate the maternal-age effect
do not represent substantial scientific or
commercial information indicating that
the five petitioned species may warrant
ESA listing.

Recreational Fishery Data

The April 2007 petition provides
recreational catch data for the five
petitioned species spanning
approximately 12 years in the mid-
1970s to mid—1990s. NWFSC’s recent
review (Varanasi, 2007) notes that
although these data might suggest
possible declines for three of the species
(bocaccio, greenstripe, and red stripe
rockfishes) and a lack of decline for the
other two species (canary and yelloweye
rockfish), the support for making any
inferences regarding populations status
is weak. Neither the petition nor NMFS’
files contain information, for example,
regarding the level or distribution of
fishery effort, changes in fisheries
practices, or changes in regulations
governing fisheries in which the
petitioned species are taken as bycatch.
Because the five petitioned DPSs occur
solely within state-managed waters,
WDFW may have data relevant to these
issues, though we do not know whether
or to what extent such information has
been collected and evaluated by WDFW.
While NMFS does have some
recreational fishing data within its
agency files, no such information as it
relates to the five petitioned rockfish
species within Puget Sound waters is
available. Without this additional
information it is not possible to
determine whether the recreational
catch data reflect population status. We
conclude that the recreational catch and
other anecdotal information in the
petition do not represent ““substantial
scientific or commercial” information
that would lead a reasonable person to
believe that the status of the petitioned
species may be at risk.

Fishery Management Concerns

The petitioner reiterates concerns
presented in the September 2006
petition that WDFW’s fishery
regulations inadequately protect Puget
Sound rockfish stocks. In particular, the
petitioner criticizes WDFW’s reduction
in 2000 of the daily bag limit for
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rockfish to one fish, the establishment of
voluntary no-take marine reserves, and
the 2004 regulation restricting spear and
recreational fishing for rockfish to
periods when fisheries are open for
lingcod and hatchery Chinook salmon.
We recognize that the petitioner
believes that WDFW could enact
regulations to further protect Puget
Sound rockfish stocks. However, the
fishing regulations the petitioner
criticizes represent a reduction from
previous fishing levels, and do not
portend an increasing threat due to
fishing bycatch and mortality.

The petitioner is particularly
concerned that the production of
hatchery Chinook salmon in Puget
Sound negatively affects rockfish stocks
through the competition for limited food
resources. The petitioner also feels that
harvest directed at hatchery Chinook
salmon results in significant bycatch of
rockfish. However, he has presented no
information in the petition to provide
support for these contentions.

Petition Finding

After reviewing the information
contained in the petition, as well as
information readily available to our
scientists, we determine that the
petition fails to present substantial
scientific or commercial information
indicating the petitioned actions may be
warranted.
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ADDRESSES).
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Dated: October 1, 2007.
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Deputy Assistant Administrator for
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BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD13

Advisory Committee to the U.S.
Section of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT); Fall Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of meeting.

SUMMARY: In preparation for the 2007
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
meeting, the Advisory Committee to the
U.S. Section to the ICCAT will meet in
October 2007.

DATES: The meeting will be held
October 18-19, 2007. There will be an
open session the morning of Thursday
October 18, 2007, beginning at 8:30 a.m.
thru 12 p.m. The remainder of the
meeting will be closed to the public.
Oral and written comments can be
presented during the public comment
session on October 18, 2006. Mailed
written comments on issues being
considered at the meeting should be
received no later than October 12, 2007.

ADDRESSES: The meeting will be held at
the Crowne Plaza Hotel, 8777 Georgia
Avenue, Silver Spring, MD 20910.
Written comments should be sent to
Kelly Denit at NOAA Fisheries Office of
International Affairs, Room 12622, 1315
East-West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Kelly Denit, Office of International
Affairs, 301-713-2276.

SUPPLEMENTARY INFORMATION: The
Advisory Committee to the U.S. Section
to ICCAT will meet in open session on
October 18. The Advisory Committee
will receive management and research
related information on the stock status
of highly migratory species, including
management recommendations of
ICCAT’s Standing Committee on
Research and Statistics. There will be an
opportunity for oral public comment
during the October 18, 2007, open
session. Written comments may also be
submitted at the October 18 open
session or by mail. If mailed, written
comments should be received by
October 12, 2007 (see ADDRESSES).
During its fall meeting, the Advisory
Committee will also hold two executive
sessions that are closed to the public.
The first executive session will be held
on October 18, 2007, and a second
executive session will be held on
October 19, 2007. The purpose of these
sessions is to discuss sensitive
information relating to upcoming
international negotiations.

Special Accommodations

The meeting locations are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kelly Denit at
(301) 713—-2276 by at least 5 days prior
to the meeting date.

Dated: October 1, 2007.
Rebecca J. Lent

Director, Office of International Affairs,
National Marine Fisheries Service.

[FR Doc. E7—19718 Filed 10-4-07; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0138]

Federal Acquisition Regulation;
Submission for OMB Review; Contract
Financing

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000-0138).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat has submitted to the Office
of Management and Budget (OMB) a
request to review and approve an
extension to a currently approved
information collection requirement
concerning contract financing. A request
for public comments was published in
the Federal Register at 72 FR 31815,
June 8, 2007. No comments were
received.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.
DATES: Submit comments on or before
November 5, 2007.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to: FAR Desk Officer, OMB,
Room 10102, NEOB, Washington, DC
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20503, and a copy to the General
Services Administration, Regulatory
Secretariat (VIR), 1800 F Street, NW,
Room 4035, Washington, DC 20405.
Please cite OMB Control No. 9000-0138,
Contract Financing, in all
correspondence.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward Loeb, Contract Policy Division,
GSA, (202) 501-0650.

SUPPLEMENTARY INFORMATION:

A. Purpose

The Federal Acquisition Streamlining
Act (FASA) 0f1994, Pub. L. 103-355,
provided authorities that streamlined
the acquisition process and minimize
burdensome Government-unique
requirements. Sections 2001 and 2051 of
FASA substantially changed the
statutory authorities for Government
financing of contracts. Sections 2001(f)
and 2051(e) provide specific authority
for Government financing of purchases
of commercial items, and sections
2001(b) and 2051(b) substantially
revised the authority for Government
financing of purchases of non-
commercial items.

Sections 2001(f) and 2051(e) provide
specific authority for Government
financing of purchases of commercial
items. These paragraphs authorize the
Government to provide contract
financing with certain limitations.

Sections 2001(b) and 2051(b) also
amended the authority for Government
financing of non-commercial purchases
by authorizing financing on the basis of
certain classes of measures of
performance.

To implement these changes, DOD,
NASA, and GSA amended the FAR by
revising Subparts 32.0, 32.1, and 32.5;
by adding new Subparts 32.2 and 32.10;
and by adding new clauses to 52.232.

The coverage enables the Government
to provide financing to assist in the
performance of contracts for commercial
items and provide financing for non-
commercial items based on contractor
performance.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 2 hours per request for
commercial financing and 2 hours per
request for performance-based
financing, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

The annual reporting burden for
commercial financing is estimated as
follows:

Respondents: 1,000.

Responses Per Respondent: 5.

Total Responses: 5,000.

Hours Per Response: 2.

Total Burden Hours: 10,000.

The annual reporting burden for
performance-based financing is
estimated as follows:

Respondents: 500.

Responses Per Respondent: 12.

Total Responses: 6,000.

Hours Per Response: 2.

Total Burden Hours: 12,000.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (VIR), 1800 F
Street, NW, Room 4035, Washington,
DC 20405, telephone (202) 501-4755.
Please cite OMB Control No. 9000-0138,
Contract Financing, in all
correspondence.

Dated: September 28, 2007.
Al Matera,
Director, Office of Acquisition Policy.
[FR Doc. 07—4950 Filed 10—4—-07; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0134]

Federal Acquisition Regulation;
Information Collection;
Environmentally Sound Products

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning environmentally sound
products. The clearance curently
expires on January 31, 2008.

DATES: Submit comments on or before
December 4, 2007.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,

including suggestions for reducing this
burden to: FAR Desk Officer, OMB,
Room 10102, NEOB, Washington, DC
20503, and a copy to the General
Services Administration, Regulatory
Secretariat (VIR), 1800 F Street, NW,
Room 4035, Washington, DC 20405.
Please cite OMB Control No. 9000-0134,
Environmentallly Sound Products, in all
correspondence.

FOR FURTHER INFORMATION CONTACT Mr.
William Clark, Contract Policy Division,
GSA, (202) 219-1813.

SUPPLEMENTARY INFORMATION:
A. Purpose

This information collection complies
with Section 6002 of the Resource
Conservation and Recovery Act (RCRA)
(42 U.S.C. 6962). RCRA requires the
Environmental Protection Agency (EPA)
to designate items which are or can be
produced with recovered materials.
RCRA further requires agencies to
develop affirmative procurement
programs to ensure that items composed
of recovered materials will be purchased
to the maximum extent practicable.
Affirmative procurement programs
required under RCRA must contain, as
a minimum (1) a recovered materials
preference program and an agency
promotion program for the preference
program; (2) a program for requiring
estimates of the total percentage of
recovered materials used in the
performance of a contract, certification
of minimum recovered material content
actually used, where appropriate, and
reasonable verification procedures for
estimates and certifications; and (3)
annual review and monitoring of the
effectiveness of an agency’s affirmative
procurement program.

The items for which EPA has
designated minimum recovered material
content standards are grouped into eigt
categories: (1) construction products, (2)
landscaping products, (3) nonpaper
office products, (4) paper and paper
products, (5) park and recreation
products, (6) transportation products,
(7) vehicular products, and (8)
miscellaneous products. The FAR rule
also permits agencies to obtain pre-
award information from offerors
regarding the content of items which the
agency has designated as requiring
minimum percentages of recovered
materials. There are presently no known
agency designated items.

In accordance with RCRA, the
information collection applies to
acquisitions requiring minimum
percentages of recovered materials,
when the price of the item exceeds
$10,000 or when the aggregate amount
paid for the item or functionally
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equivalent items in the preceding fiscal
year was $10,000 or more.

Contracting officers use the
information to verify offeror/contractor
compliance with solicitation and
contract requirements regarding the use
of recovered materials. Additionally,
agencies use the information in the
annual review and monitoring of the
effectiveness of the affirmative
procurement programs required by
RCRA.

B. Annual Reporting Burden

Respondents: 64,350.

Responses Per Respondent: 1.

Annual Responses: 64,350.

Hours Per Response: .325.

Total Burden Hours: 20,914.

OBTAINING COPIES OF
PROPOSALS: Requesters may obtain a
copy of the information collection
documents from the General Services
Administration, FAR Secretariat (VIR),
Room 4035, 1800 F Street, NW,
Washington, DC 20405, telephone (202)
501—4755. Please cite OMB control No.
9000-0134, Environmentally Sound
Products, in all correspondence.

Dated: October 1, 2007.
Al Matera,
Director, Office of Acquisition Policy.
[FR Doc. 07—4951 Filed 10-4—-07; 8:45 am]|
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE
Department of the Army

Western Hemisphere Institute for
Security Cooperation Board of
Visitors; Meeting

AGENCY: Department of the Army, DoD.
ACTION: Notice of open meeting.

SUMMARY: This notice sets forth the
schedule and summary agenda for the
fall meeting of the Board of Visitors
(BoV) for the Western Hemisphere
Institute for Security Cooperation
(WHINSEC). Notice of this meeting is
required under the Federal Advisory
Committee Act (Pub. L. 92—463). The
Board’s charter was renewed on
February 1, 2006 in compliance with the
requirements set forth in Title 10 U.S.C.
2166.

Date: Friday, November 2, 2007.

Time: 8 a.m. to 3 p.m.

Location: WHINSEC, 35 Ridgeway
Loop, Room 219, Fort Benning, GA

Proposed Agenda: The WHINSEC
BoV will be briefed on activities at the
Institute since the last Board meeting on
June 14, 2007 as well as receive other
information appropriate to its interests.
The BoV will be visiting classes from
9:30 am. to 1 p.m.

FOR FURTHER INFORMATION CONTACT:
WHINSEC Board of Visitors Secretariat
at (703) 692—7852 or (703) 692—-8221.
SUPPLEMENTARY INFORMATION: At the
time specified, the meeting is open to
the public. Pursuant to the Federal
Advisory Committee Act of 1972 and 41
CFR 102-3.140(c), members of the
public or interested groups may submit
written statements to the advisory
committee for consideration by the
committee members. Written statements
should be no longer than two type-
written pages and sent via fax to (703)
614—8920 by 5 p.m. EST on Tuesday,
October 30, 2007 for consideration at
this meeting. In addition, public
comments by individuals and
organizations may be made from 1 p.m.
to 1:30 p.m. during the meeting. Public
comments will be limited to three
minutes each. Anyone desiring to make
an oral statement must register by
sending a fax to (703) 614—-8920 with
their name, phone number, e-mail
address, and the full text of their
comments (no longer than two type-
written pages) by 5 p.m. EST on
Tuesday, October 30, 2007. The first ten
requestors will be notified by 5 p.m.
EST on Wednesday, October 31, 2007 of
their time to address the Board during
the public comment forum. All other
comments will be retained for the
record. Public seating is limited and
will be available on a first come, first
serve basis.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 07—4947 Filed 10—-4—-07; 8:45 am|]
BILLING CODE 3710-08-M

DEPARTMENT OF ENERGY

[Docket No. 2007-OE—01, Mid-Atlantic Area
National Interest Electric Transmission
Corridor; Docket No. 2007—-OE-02,
Southwest Area National Interest Electric
Transmission Corridor]

National Electric Transmission
Congestion Report

AGENCY: Department of Energy.
ACTION: Order.

SUMMARY: The following is a report by
the Department of Energy (Department
or DOE) on its August 2006 National
Electric Transmission Congestion Study
under section 216 of the Federal Power
Act (FPA). This report and order
designates two national interest electric
transmission corridors: The Mid-
Atlantic Area National Interest Electric
Transmission Corridor (Docket No.
2007—0E—-01); and the Southwest Area
National Interest Electric Transmission

Corridor (Docket No. 2007—-OE-02). A
list of the acronyms used in this report
and order, and maps of the two national
interest electric transmission corridors
are provided at the end of this order.
DATES: The designations are effective
October 5, 2007 and will remain in
effect until October 7, 2019 unless the
Department rescinds or renews the
designation after notice and opportunity
for comment.

FOR FURTHER INFORMATION CONTACT: For
technical information, David Meyer,
DOE Office of Electricity Delivery and
Energy Reliability, (202) 586—1411,
david.meyer@hq.doe.gov. For legal
information, Warren Belmar, DOE Office
of Legal Counsel, (202) 586—6758,
warren.belmar@hgq.doe.gov, or Lot
Cooke, DOE Office of the General
Counsel, (202) 586—-0503,
lot.cooke@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Statutory Framework

Section 1221(a) of the Energy Policy
Act of 2005 (Pub. L. 109-58) (EPAct)
added a new section 216 to the Federal
Power Act (16 U.S.C. 824p) (FPA). New
FPA section 216(a) requires the
Secretary of Energy (Secretary) ! to
conduct a nationwide study of electric
transmission congestion 2 within one
year from the date of enactment of
EPAct and every three years thereafter.
FPA section 216(a)(2) provides
“interested parties” with an opportunity
to offer “alternatives and
recommendations.” 16 U.S.C.
824p(a)(2). Following consideration of
such alternatives and recommendations,
the Secretary is required to issue a
report on the study “which may
designate any geographic area
experiencing electric energy
transmission capacity constraints or
congestion that adversely affects
consumers as a national interest electric
transmission corridor.” FPA section
216(a)(2), 16 U.S.C. 824p(a)(2). FPA
section 216(a)(4) states that in
determining whether to designate a
national interest electric transmission
corridor (National Corridor), the
Secretary may consider whether:

(A) the economic vitality and development
of the corridor, or the end markets served by
the corridor, may be constrained by lack of
adequate or reasonably priced electricity;

1This report uses the terms “Secretary,”
“Department,” and “DOE” interchangeably.

2Electric transmission congestion (congestion) is
the condition that occurs when transmission
capacity is not sufficient to enable safe delivery of
all scheduled or desired wholesale electricity
transfers simultaneously. Congestion results from a
transmission capacity constraint (constraint).
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(B)(i) economic growth in the corridor, or
the end markets served by the corridor, may
be jeopardized by reliance on limited sources
of energy; and (ii) a diversification of supply
is warranted;

(C) the energy independence of the United
States would be served by the designation;

(D) the designation would be in the interest
of national energy policy; and

(E) the designation would enhance national
defense and homeland security.

16 U.S.C. 824p(a)(4).

FPA section 216 imposes several
consultation requirements upon the
Department. FPA section 216(a)(1) states
that the Department shall conduct the
congestion study in consultation with
affected States. 16 U.S.C. 824p(a)(1).
FPA section 216(a)(3) requires the
Department to conduct the congestion
study and issue the report in
consultation with any appropriate
Regional Entity. 16 U.S.C. 824p(a)(3).3
In addition, FPA section 216(h)(9)
states:

In exercising the responsibilities under this
section, the Secretary shall consult regularly
with—

(A) the Federal Energy Regulatory
Comimission;

(B) electric reliability organizations
(including related regional entities); and

(C) Transmission Organizations approved
by the Commission.

16 U.S.C. 824p(h)(9).4

The effect of a National Corridor
designation is to delineate geographic
areas within which, under certain
circumstances, the Federal Energy
Regulatory Commission (FERC) may
authorize “the construction or
modification of electric transmission
facilities.” FPA section 216(b), 16 U.S.C.
824p(b). The statute imposes several
conditions on the exercise of FERC’s
permitting authority within a National
Corridor.

Under FPA section 216(b)(1), FERC
jurisdiction is triggered only when
either: the State does not have authority
to site the project; the State lacks the
authority to consider the interstate
benefits of the project; the applicant
does not qualify for a State permit
because it does not serve end-use

3Regional Entities are regional reliability
organizations to which the North American Electric
Reliability Corporation (NERC), as the designated
Electric Reliability Organization under FPA section
215, has delegated authority to propose and enforce
electric reliability standards.

4 As defined in FPA section 215(a)(6), 16 U.S.C.
8240(a)(6), “Transmission Organizations” include
Regional Transmission Organizations (RTOs) and
Independent System Operators (ISOs). RTOs and
ISOs are Federally regulated entities charged with
operating a regional transmission system in a
manner that is non-discriminatory and ensures
safety and reliability. The existing RTOs and ISOs
do not own any transmission or generation and are
run by independent boards of directors.

customers in the State; the State has
withheld approval for more than one
year; or the State has conditioned its
approval in such a manner that the
project will not significantly reduce
congestion or is not economically
feasible. 16 U.S.C. 824p(b)(1). FERC has
issued regulations governing the process
it will follow when reviewing any
applications under FPA section 216(b),
and those regulations incorporate the
requirements of FPA section 216(b)(1).°
Further, FPA section 216(g) states,
“Nothing in this section precludes any
person from constructing or modifying
any transmission facility in accordance
with State law.” 16 U.S.C. 824p(g).

Under FPA section 216(b)(2)—(6),
FERC may issue a permit only if all of
the following conditions are met: the
facilities will be used for the
transmission of electric energy in
interstate commerce; the project is
consistent with the public interest; the
project will significantly reduce
congestion in interstate commerce and
protect or benefit consumers; the project
is consistent with national energy policy
and will enhance energy independence;
and the project maximizes, to the extent
reasonable and economical, the
transmission capabilities of existing
towers or structures. 16 U.S.C.
824p(b)(2)—(6).6 With regard to the
condition that a project must
“significantly reduce transmission
congestion in interstate commerce and
protects or benefits consumers,” FERC
has stated that it interprets this to mean
that a project must significantly reduce
the transmission congestion identified
by DOE.?

In order to construct a transmission
facility, a developer must obtain both a
construction permit as well as a right-
of-way across each piece of public or
private property along the route. If FERC
were to issue a permit under FPA
section 216(b), it would constitute the
construction permit; it would not, in
and of itself, grant any rights-of-way.
Thus, the holder of a FERC permit
would still need to obtain rights-of-way.
The first step in obtaining such rights-
of-way would be for the developer to
initiate negotiations with each affected
property owner. If the permit holder

5Regulations for Filing Applications for Permits

to Site Interstate Electric Transmission Facilities,
Order No. 689, 71 FR 69,440, 69,468 (Dec. 1, 2006),
117 FERC {61,202 at pp. 128-29 (2006) (to be
codified at 18 CFR pts. 50 and 380) (FERC Order
No. 689), order on reh’g, 119 FERC {61,154 (2007)
(§50.6(e) requires applicants to demonstrate that
the conditions of FPA sec. 216(b)(1) are met).

6 See also id. (§ 50.6(f) requires applicants to
demonstrate that the conditions of FPA sec.
216(b)(2)—(6) are met).

7 See id., 71 FR 69,440, 69,446, 117 FERC
961,202 at P 41.

could not acquire a necessary right-of-
way through negotiation with a private
property owner, then the FERC permit
would entitle the permit holder to
acquire the right-of-way by exercise of
the right of eminent domain in either
Federal or State court. FPA sec.
216(e)(1), 16 U.S.C. 824p(e)(1). The
court would then determine the just
compensation owed to the property
owner by the permit holder, which
would be the fair market value
(including applicable severance
damages) of the property taken on the
date of the exercise of eminent domain
authority. FPA sec. 216(f)(2), 16 U.S.C.
824p(f)(2).

The right of eminent domain would
not apply to property owned by the
United States or a State. Id. Thus, if
FERC were to issue a permit for a
transmission facility across Federal or
State property, the permit holder would
still need to reach agreement with the
Federal or State agency responsible for
managing that property in order to
obtain a right-of-way across that
property. In addition, FPA section
216(j)(1) provides that except as
specifically provided, nothing in FPA
section 216 affects any requirement of
any Federal environmental law. 16
U.S.C. 824p(j)(1). Thus, a FERC permit
does not absolve the permittee of
compliance with other Federal law,
including obtaining authorizations from
other agencies implementing applicable
Federal environmental laws.

The statute provides a specific
mechanism by which States can insulate
themselves from the FERC permitting
provisions of FPA section 216(b). FPA
section 216(i) provides special treatment
where three or more contiguous States
have entered into an interstate compact,
subject to approval by Congress,
establishing a regional transmission
siting agency to carry out the electric
transmission siting responsibilities of
the member States. If such a compact
were established, FERC would have no
authority to issue a transmission permit
within any of the member States unless
those members were in disagreement
and the Secretary, after notice and
opportunity for a hearing, made a
finding that the conditions of FPA
section 216(b)(1)(C) were met. FPA
section 216(i)(4); 16 U.S.C. 824p(i)(4).

FPA section 216(a) does not shift to
the Department the roles of electric
system planners or siting authorities in
evaluating solutions to congestion and
constraint problems. Transmission
expansion is but one possible solution
to a congestion or constraint problem.
Other potential solutions include
increased demand response; improved
energy efficiency; deployment of
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advanced technology; and siting of
additional generation, including
distributed generation, close to load
centers. Nothing in FPA section 216
requires or suggests that the Department
should engage in a comparison of the
relative merits of these different
solutions to easing congestion in a
specific geographic area.

For example, the congestion study
required by FPA section 216(a)(1) is
described as ““a study of electric
transmission congestion,” rather than a
study of either the solutions to
congestion or the need for transmission.
FPA section 216(a)(2) authorizes the
Department to designate areas
experiencing constraints or congestion
that adversely affect consumers, rather
than areas where more transmission is
needed. None of the considerations
identified in FPA section 216(a)(4)
necessitate a comparison of
transmission and non-transmission
solutions. The first two considerations,
which look at whether economic vitality
is constrained by either lack of adequate
or reasonably priced electricity or
reliance on limited sources of energy,
focus on the effects of congestion and
constraints rather than the effects of any
potential solutions to such congestion or
constraints. The remaining
considerations address whether a
National Corridor designation, rather
than the construction of additional
transmission, would promote energy
independence, national energy policy,
or national defense and homeland
security.

Thus, FPA section 216(a) assigns to
the Department the role of identifying
transmission congestion and constraint
problems, and the geographic areas in
which these problems exist. A National
Corridor designation is not a
determination that transmission must,
or even should, be built. Whether a
particular transmission project, some
other transmission project, or a non-
transmission project is an appropriate
solution to a congestion or constraint
problem identified by a National
Corridor designation is a matter that
market participants, applicable regional
planning entities, State authorities, and
potentially FERC will consider and
decide before any project is built. A
National Corridor designation itself does
not preempt State authority or any State
actions, including action to approve or
order the implementation of non-
transmission solutions to congestion
and constraint problems. If FERC
jurisdiction under FPA section 216(b)
were triggered, the designation of a
National Corridor by the Secretary
would not control FERC’s substantive
decision on the merits as to whether to

grant or deny the permit application.
Moreover, FERC has committed to
considering non-transmission
alternatives, as appropriate, during its
permit application review process.8
Not only would a National Corridor
designation not prejudice State or
Federal siting processes against non-
transmission solutions, it also should
not discourage market participants from
pursuing such solutions.
Implementation of one solution to a
congestion or constraint problem can
reduce, and in some cases eliminate, the
need for, and thus the viability of,
competing solutions. For example, if a
transmission line enabling the delivery
of low-cost power from generation
sources outside of a load center were to
be put into service, the economic
incentive to build a new generator
closer to load could be eliminated.
Designation of a National Corridor,
however, does not constitute, advocate,
or guarantee approval of any particular
transmission project. Also, FERC, as
discussed above, may only issue a
permit if the applicant has shown that
its project ‘“will significantly reduce
transmission congestion in interstate
commerce and protects or benefits
consumers.” If competing projects were
to fully resolve the congestion or
constraint problem before the issuance
of a FERC permit, it would be difficult
for the sponsor of a transmission project
to make such a showing.? Further,
developers who diligently pursue
meritorious non-transmission solutions
may be able to obtain approval for those
solutions long before a FERC permit is
issued. In many cases it has taken less
time to plan, get approval for, and
implement non-transmission projects
than transmission projects.1? In fact,
FPA section 216, far from
disadvantaging certain approaches to

8 See id.; see also 119 FERC {61,154 at P 61
(“During the pre-filing and application processes,
Commission staff will work with the applicant and
stakeholders to define issues in each proceeding,
including the development of appropriate
alternatives * * *. The public will have the
opportunity to participate and file comments—
which can include suggested alternatives of any
kind—throughout this review.”).

91f non-transmission projects had not fully
resolved the congestion problem, it would seem
appropriate to consider the need for new
transmission to supplement those non-transmission
projects, and non-transmission project sponsors
would have no legitimate expectation to the
contrary.

10 See, e.g., S.P. Vajjhala and Paul S. Fischbeck,
Quantifying Siting Difficulty, A Case Study of U.S.
Transmission Line Siting, Resources For the Future
Discussion Paper 06-03, at 3 (Feb. 2006)
(“Transmission line siting is one of the most
extreme examples of siting difficulty today * * *.
Siting problems are not unique to the electricity
industry; however, siting difficulties associated
with transmission lines are especially complex.”).

addressing congestion or constraint
problems, is an attempt by Congress to
put transmission projects on more of a
level playing field with other congestion
solutions.

Nor are the time frames established
under FPA section 216 likely to provide
any unfair head-start for transmission
projects. A transmission developer must
first devise a detailed plan for the
project. Given the highly interconnected
nature of the transmission grid, a
developer considering any significant
transmission project would need to
work with the relevant RTO, ISO, or
other regional or sub-regional
transmission planning entities to
explore the feasibility, likely costs, and
likely system effects of alternative
project designs. After having done
substantial preparatory analyses and
settled on a project design, the
developer in most cases would file a
permit application with a State agency
and could not seek FERC review until
the State had had one year to evaluate
and act upon the application. FPA
section 216(h) establishes a mechanism
to ensure that requests for Federal
authorizations to construct transmission
facilities, whether within or outside a
National Corridor, are acted upon
within one year. 16 U.S.C. 824p(h).

However, a transmission developer
must first complete a pre-filing process
before filing an application at FERC that
would trigger the one-year deadline
under FPA section 216(h).1t FERC has
indicated that the pre-filing process for
extensive projects may take a year to
complete.?2 Thus, designation of a
National Corridor should not reduce the
incentive or time available to sponsors
of non-transmission solutions to pursue
such solutions.

A National Corridor designation is not
the cause of proposals to construct
transmission. A National Corridor
designation is not a proposal to build a
transmission facility and it does not
direct anyone to make a proposal. A
National Corridor designation does not
create or discover the need to consider
solutions to congestion or constraint
problems. Developers of electricity
projects, be they transmission or non-
transmission, react to the state of the
grid. It is the presence of congestion and
constraints, already well known to most
market participants, that causes
developers to undertake projects.

Just as a National Corridor
designation is not a decision about the

11 FERC Order No. 689, 71 FR 69,440, 69,466-67,
117 FERC {61,202 at pp. 122-27 (§ 50.5 establishes
mandatory pre-filing procedures).

12]d., 71 FR 69,440, 69,453, 117 FERC {61,202
atP 112.
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best solution to a congestion or
constraint problem, it also is not a siting
decision. FPA section 216(a) does not
shift to the Department the role of
designing routes for transmission
facilities, and a National Corridor
designation does not dictate or endorse
the route of any transmission project. If
a transmission project is proposed in a
National Corridor, it will be the State or
local siting authorities, and potentially
FERC if certain conditions are met, that
will determine the specific route of that
project. The designation of a National
Corridor by the Secretary does not
control FERC’s substantive decision on
the merits as to where any facilities
covered by a permit should be located,
or what conditions should be placed on
that permit. If FERC jurisdiction were
triggered by a proposed transmission
project, FERC would conduct an
evaluation of the reasonably foreseeable
effects of transmission construction,
including an analysis of alternative
routes and mitigation options. Based on
that analysis, FERC has the authority to
approve the application, deny the
application, or approve the application
with modifications.3

In sum, by adding section 216 to the
FPA, Congress directed that the
National Corridor designation process
establish a Federal safety net to provide,
in a defined set of circumstances, an
opportunity for analysis of the need for
transmission from a national, rather
than a State or local, perspective.

B. Congestion Study

In accordance with the mandate of
FPA section 216(a)(1), the Department
issued its initial congestion study (the
Congestion Study) for comment on
August 8, 2006. The Congestion Study
gathered historical congestion data
obtained from existing studies prepared
by the regional reliability councils,
RTOs and ISOs, and regional planning
groups. The Congestion Study also
modeled future congestion: The years
2008 and 2011 for the Eastern
Interconnection; and the years 2008 and
2015 for the Western Interconnection.

13 See, e.g., id. 71 FR 69,440, 69,446, 117 FERC
961,202 at PP 41—42 (“The Commission will
conduct an independent environmental analysis of
the project and determine if there is no significant
impact as required by [the National Environmental
Policy Act]. It will look at alternatives * * *. It will
review the alternatives for their respective impacts
on the environment and will determine mitigation
measures to lessen the adverse impacts * * *. The
Commission will also consider the adverse effects
the proposed facilities will have on land owners
and local communities.”); and 71 FR 69,440,
69,470, 117 FERC {61,202 at p. 142—43
(§§ 380.5(b)(14) and 380.6(a)(5) require either an
environmental assessment or an environmental
impact statement for projects seeking permits under
sec. 216(b)).

The modeling focused on five metrics:
Binding hours (the number of hours per
year that a path is loaded to its safe limit
and, thus, unable to accommodate all
desired power transactions), U90 (the
number of hours per year that a path is
loaded above 90 percent of its limit), all-
hours shadow price (the marginal cost
of generation redispatch required to
accommodate a given constraint
averaged across all hours in the year),
binding hours shadow price (average
shadow price over only those hours
during which the constraint is binding),
and congestion rent (shadow price
multiplied by flow, summed over all
hours the constraint is binding).

Based on the historical data and the
modeling results, the Congestion Study
identified and classified the most
significant congestion areas in the
country. Two “Critical Congestion
Areas” (i.e. areas where the current and/
or projected effects of congestion are
especially broad and severe) were
identified: The Atlantic coastal area
from metropolitan New York through
northern Virginia (the Mid-Atlantic
Critical Congestion Area); and southern
California (the Southern California
Critical Congestion Area). Four
“Congestion Areas of Concern” (i.e.
areas where a large-scale congestion
problem exists or may be emerging but
more information and analysis appear to
be needed to determine the magnitude
of the problem) were identified: New
England; the Phoenix-Tucson area; the
San Francisco Bay area; and the Seattle-
Portland area. Also, a number of
“Conditional Congestion Areas” (i.e.
areas where future congestion would
result if large amounts of new
generation were to be developed
without simultaneous development of
associated transmission capacity) were
identified, such as: Montana-Wyoming;
Dakotas-Minnesota; Kansas-Oklahoma;
Mlinois, Indiana and upper Appalachia;
and the Southeast.

C. May 7 Notice

On May 7, 2007, the Department
published a notice in the Federal
Register that summarized and
responded to the comments relevant to
National Corridor designation received
in response to the Congestion Study. 72
FR 25,838 (May 7, 2007) (May 7 notice).
The May 7 notice also issued and
solicited comment on draft National
Corridor designations for the two
Critical Congestion Areas identified in
the Congestion Study: The draft Mid-
Atlantic Area National Corridor; and the
draft Southwest Area National Corridor.

In the May 7 notice, the Department
noted that the term ““constraints or
congestion that adversely affects

consumers”’ as used in FPA section
216(a)(2) is ambiguous and stated that
while it was not attempting to define the
complete scope of the term, the term
does include congestion that is
persistent. Thus, the Department stated
that FPA section 216(a) gives the
Secretary the discretion to designate a
National Corridor upon a showing of the
existence of persistent congestion, as
persistent congestion has adverse effects
on consumers. The Department also
stated that the Secretary would decide
whether to exercise the discretion to
make National Corridor designations
based on the totality of the information
developed, taking into account relevant
considerations, including the
considerations identified in FPA section
216(a)(4), as appropriate. Further, the
Department concluded that it would use
a source-and-sink approach 14 to
delineate the boundaries of the draft
Mid-Atlantic Area National Corridor
and the draft Southwest Area National
Corridor.

With regard to the Mid-Atlantic
Critical Congestion Area, the
Department noted that the Congestion
Study had identified this area based on
evidence of historical, persistent
congestion caused by numerous well-
known constraints that are projected to
continue and worsen unless addressed
through remedial measures. The
Department provided data documenting
how frequently these constraints have
been binding, and noted that the
modeling for the Congestion Study
projected that some of these constraints
will continue to be problems in 2008,
along with other additional constraints.
The Department also documented the
existence of persistent congestion
through regional differences in
generation capacity factors within the
footprints of the PJM Interconnection,
LLC, (PJM) 15 and the New York
Independent System Operator
(NYISO).16 Based on this information,
the Department found under FPA
section 216(a)(2) that consumers in the
Mid-Atlantic Critical Congestion Area
are being adversely affected by
congestion.

Having concluded that the
Department may designate a National
Corridor for the Mid-Atlantic Critical
Congestion Area, the Department then
examined whether it is appropriate to

14““Source” refers to an area of existing or
potential future generation, and “‘sink” refers to the
area of consumer demand or “load.”

15 PJM is the RTO serving parts or all of Delaware,
Illinois, Indiana, Kentucky, Maryland, Michigan,
New Jersey, North Carolina, Ohio, Pennsylvania,
Tennessee, Virginia, West Virginia, and the District
of Columbia.

16 NYISO is the ISO serving New York State.
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exercise that discretion. Using historical
data on locational marginal prices
(LMPs) and capacity prices, the
Department documented that congestion
results in electricity consumers in the
eastern portion of PJM’s footprint
consistently paying higher electricity
prices than consumers in the western
portion, and in consumers in southeast
New York consistently paying higher
electricity prices than consumers in the
rest of the State. The Department
documented that if action is not taken
to address congestion, consumers in the
Baltimore-Washington-Northern
Virginia area, the northern New Jersey
area, and southeast New York face
threats to the reliability of their
electricity supply. The Department also
documented that congestion exacerbates
the degree to which consumers in the
eastern portion of PJM and in southeast
New York rely on generation fueled by
natural gas and oil. Finally, the
Department described the importance of
the Mid-Atlantic Critical Congestion
Area to the security and economic
health of the Nation as a whole. Thus,
the Department stated its belief that
economic development, reliability,
supply diversity and energy
independence, and national defense and
homeland security considerations
warrant exercise of the Secretary’s
discretion to designate a National
Corridor for the Mid-Atlantic Critical
Congestion Area.

With regard to the Southern California
Critical Congestion Area, the
Department noted that the Congestion
Study had identified this area based on
evidence of historical, persistent
congestion caused by numerous well-
known constraints that are projected to
continue and worsen unless addressed
through remedial measures. The
Department provided data documenting
how frequently these constraints have
been binding, and noted that the
modeling for the Congestion Study
projected that some of these constraints
will continue to be problems in 2008.
The Department also documented the
existence of persistent congestion using
flow data, data on congestion and
redispatch costs, and data on
transmission service denials. Based on
this information, the Department found
under FPA section 216(a)(2) that
consumers in the Southern California
Critical Congestion Area are being
adversely affected by congestion.

Having concluded that the discretion
exists to designate a National Corridor
for the Southern California Critical
Congestion Area, the Department then
examined whether it is appropriate to
exercise that discretion. The Department
documented that if action is not taken

to address congestion, consumers in the
Southern California Critical Congestion
Area face threats to the reliability of
their electricity supply. The Department
also documented that congestion
exacerbates the reliance of consumers in
Southern California Critical Congestion
Area on generation fueled by natural
gas. Finally, the Department described
the importance of the Southern
California Critical Congestion Area to
the security and economic health of the
Nation as a whole. Thus, the
Department stated its belief that
reliability, supply diversity, and
national defense and homeland security
considerations warrant exercise of the
Secretary’s discretion to designate a
National Corridor for the Southern
California Critical Congestion Area.

To delineate the boundaries of both
the draft Mid-Atlantic Area National
Corridor and the draft Southwest Area
National Corridor, the Department
identified source areas that would
enable a range of generation options and
then identified the counties linking the
identified source areas with the
respective sink areas, i.e., the Mid-
Atlantic Critical Congestion Area and
the Southern California Critical
Congestion Area.

The Department stated that it
intended to set a 12-year term for both
the draft Mid-Atlantic Area National
Corridor and the draft Southwest Area
National Corridor. The Department
further stated that FPA section 216(a)(1)
did not require it to conduct an analysis
of non-transmission solutions to
congestion before designating either the
draft Mid-Atlantic Area National
Corridor or the draft Southwest Area
National Corridor, and that the National
Environmental Policy Act of 1969
(NEPA) did not apply to either
designation.

On June 7, 2007, the Department
published a notice of correction
indicating that the May 7 notice had
inadvertently omitted six counties from
the narrative list of counties comprising
the draft Mid-Atlantic Area National
Corridor; the six counties had been
correctly included, however, in the map
of the draft Mid-Atlantic Area National
Corridor. 72 FR 31571 (June 7, 2007)
(June 7 errata).

The comment period on the May 7
notice closed on July 6, 2007. The
Department also held a series of public
meetings on the May 7 notice.1”7 All
timely filed comments, as well as
written comments submitted at the

17 Arlington, VA, May 15, 2007; San Diego, CA,

May 17, 2007; New York City, NY, May 23, 2007;
Rochester, NY, June 12, 2007; Pittsburgh, PA, June
13, 2007; Las Vegas, NV, June 20, 2007; and
Phoenix, AZ, June 21, 2007.

public meetings and transcripts of those
public meetings were posted on the
Department’s Web site in order to
facilitate public review. In addition, the
Department consulted with each of the
States within the two draft National
Corridors,8 as well as with the Regional
Entities that have authority within the
draft National Corridors.1®

D. Focus of This Report

1. Overview of Report

Section II of this report summarizes
and responds to the comments received
on the draft Mid-Atlantic Area National
Corridor. Section III of this report
summarizes and responds to the
comments received on the draft

18 The Department sent a letter to the Governor
of each of the States within the draft National
Corridors and the Mayor of the District of Columbia
on April 26, 2007, requesting an opportunity to
consult with them on the draft designations. The
Department then held consultation meetings
described below with the representatives of the
Governors and the Mayor. Delaware: The
Department met with Delaware on May 3, 2007, in
the Governor’s Washington, DC office. By phone, a
staff person from the Delaware Public Service
Commission and the Department of Natural
Resources and Environmental Control participated
in the meeting. District of Columbia: The
Department met with the District of Columbia on
June 27, 2007. This meeting included staff from the
DC Department of Environment and the Office of
the City Administrator. Maryland: On May 11,
2007, the Department met with staff from the
Governor’s Washington, DC Office. New Jersey: The
Department met with New Jersey on May 9, 2007,
in the Governor’s Washington, DC office. An aide
from the Governor’s staff in New Jersey participated
by phone. New York: The Department conducted a
conference call with staff from the Governor’s
Office in Albany, NY on May 9, 2007. In addition,
DOE met with staff from the Governor’s
Washington, DC office on May 11, 2007. Ohio: The
Department met with Ohio on May 3, 2007, in the
Governor’s Washington, DC office. By phone, this
meeting included the Governor’s staff in Ohio and
staff from the Public Utilities Commission of Ohio.
Pennsylvania: The Department met with staff from
the Governor’s Office at DOE Headquarters on May
10, 2007. This meeting included staff from the
Pennsylvania Department of Environmental
Protection. Virginia: The Department conducted a
conference call with staff from the Governor’s office
on May 30, 2007. West Virginia: The Department
conducted a conference call with staff from the
Governor’s office on May 24, 2007. Arizona: The
Department met with staff from the Governor’s
Washington, DC office on May 9, 2007. California:
The Department conducted a conference call with
staff from the Governor’s office on April 26, 2007.
In addition, the Department met with staff in the
Governor’s Washington, DC office on May 3, 2007.
Nevada: The Department met with staff in the
Governor’s Washington, DC office on May 3, 2007.

190n May 21, 2007, the Department sent letters
to the affected Regional Entities inviting
consultation on the draft designations. Northeast
Power Coordinating Council, Inc. (NPCC)
responded and the Department conducted a
conference call on July 6, 2007. ReliabilityFirst
Corporation responded and the Department
conducted a conference call on July 3, 2007. SERC
Reliability Corporation and Western Electricity
Coordinating Council (WECC) did not respond,
although WECC filed timely written comments in
this proceeding.
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Southwest Area National Corridor.
Section IV summarizes and responds to
the comments received on the
applicability of NEPA, the National
Historic Preservation Act (NHPA), and
the Endangered Species Act (ESA) to
National Corridor designations. Section
V of this report orders the designation
of the Mid-Atlantic Area National
Corridor and the Southwest Area
National Corridor.

This report focuses on the two
geographic areas of the Nation
experiencing the most acute and urgent
electric transmission congestion
problems; the report takes no action
with regard to the other geographic
areas discussed in the Congestion
Study. The Department recognizes that
it has received many comments and
suggestions concerning the issues of: (1)
National Corridor designation for areas
other than the two Critical Congestion
Areas, (2) technical aspects of the
Congestion Study that relate to areas
outside the two Critical Congestion
Areas, and (3) the conduct of future
congestion studies. The Department
appreciates these comments and will
consider these issues at a later date.

2. Other Issues

Numerous commenters addressed
issues that the Department considers to
be beyond the scope of this report.
These issues are described below.

a. Opposition to FPA Section 216
Summary of Comments

Many commenters opposed the very
concept of a National Corridor and
urged the Department to refrain from
designating any National Corridors.
Some of these commenters argued that
the eminent domain and Federal
preemption provisions of FPA section
216 violate the Fifth and Tenth
Amendments to the U.S. Constitution 2°
and are undemocratic.2! These
commenters argued that a for-profit
company should never be granted
eminent domain,?2 and expressed
skepticism that the Federal government
could appropriately balance competing
interests when reviewing applications to
construct transmission.?3 Some

20 See, e.g., comments of Tommy and Kathy
Hildebrand, Cindy Carter, and Gary Manoni.

21 See, e.g., comments of Faith Bjalobok and
statement of Christopher Zimmerman at May 15,
2007, Arlington, VA public meeting.

22 See, e.g., comments of Joseph Zappulla and
New York Public Interest Research Group
(NYPIRG). See also comments of the Pennsylvania
Senate.

23 See, e.g., comments of Howard Armfield (“The
State Corporation Commission of Virginia is in a
better position than at the Federal level to know the
historical importance of areas under consideration
for a utility line.”), Donald Law (“The federal

commenters objected to the provision in
FPA section 216(b)(1)(C)(i) granting
FERC jurisdiction within a National
Corridor where a State commission has
withheld approval of a transmission
application for more than a year. These
commenters argued that this one-year
deadline will not provide adequate time
to assess meaningfully the
environmental impacts of a proposed
transmission line project.24

Other commenters urged the
Department to refrain from designating
any National Corridors in light of
various alleged generic adverse effects
of transmission, including: The effects
of electromagnetic fields on human
health and the health of livestock and
wildlife; 25 the effect of herbicides used
to maintain transmission rights of
way; 26 disruption of farming; 27
reduction of property values; 28 effect on
viewsheds; 29 fragmentation of wildlife
habitat; 30 and encroachment on open
space.3?

Many commenters argued that instead
of implementing FPA section 216(a), the
Department should focus on developing
and promoting a national energy plan
based on conservation, energy
efficiency, and distributed generation.32
These commenters argued that National
Corridor designations would encourage
utilities to pursue outdated,
environmentally destructive
transmission solutions and discourage
the development of more innovative,
sustainable solutions. Michael
Arrington, for example, stated,

government should not interfere with this
process.”), Julie Keller (“A state has better
knowledge of the impact of transmission lines etc.
and bases it’s decisions on the best interest of its
local citizens rather than private companies or
federal agencies.”), Jackie Grant (“I feel the public,
local municipalities, and the states should be able
to address their energy needs locally. Local and
state efforts to resolve energy demands should not
be undermined by the federal government.”), and
Chenango County Farm Bureau.

24 See, e.g., comments of the New Jersey
Department of Environmental Protection (NJDEP)
and the Pennsylvania Department of Environmental
Protection (PaDEP).

25 See, e.g., comments of Lew McDaniel, David
Katch, Alison Hanham, and William Hopkins.

26 See, e.g., comments of Travis Turnley and Lee
Scherer.

27 See, e.g., comments of Pennsylvania Farm
Bureau.

28 See, e.g., comments of Sean Dobich, Jane
Eickhoff, and Henry Woolman III.

29 See, e.g., comments of Louise Peterson and
Thomas Hoffman, Jr.

30 See, e.g., comments of Murray Lantner and
Ross Cooper.

31 See, e.g., comments of Michael McPoland and
Aurore Giguet.

32 See, e.g., comments of Upen Patel, John
Sprieser, Raman Jassal, Robert Hanham, Nora
Palmatier, and Karen Kampfer, and statement of
Paul Miller at June 12, 2007, Rochester, NY public
meeting.

“[National Corridors] will only give
utilities another reason not to innovate
or conserve.’”’ 33

Numerous individuals suggested
specific steps the Department should
take in lieu of designating National
Corridors, including banning the use of
incandescent lights34 and mandating
higher efficiency standards in building
codes.35

DOE Response

These comments are essentially
suggestions that Congress should not
have enacted FPA section 216, and
requests that the Department ignore FPA
section 216(a) based on concerns about
the very statutory framework. The
Department has an obligation to act
consistent with the terms of FPA section
216(a) as written and enacted into law.
Objections to the terms of this provision
simply do not provide a basis for
declining to implement the statute.

The Department has no basis to
conclude that the provision is
unconstitutional. The Fifth Amendment
to the U.S. Constitution bars the taking
of private property for a public purpose
without just compensation, but as
discussed in Section I.A above, FPA
section 216(f)(2) explicitly provides for
payment of just compensation in the
event that a FERC permit holder were to
exercise the right of eminent domain.
While the Tenth Amendment reserves to
States those powers not delegated to the
Federal government by the Constitution,
the Interstate Commerce Clause of
Article I explicitly authorizes the
Federal government ‘““to regulate
commerce with foreign nations, and
among the several states, and with
Indian tribes.”” 36 As discussed in
Section I.A above, FERC’s permit
authority is limited to facilities that will
be used for the transmission of electric
energy in interstate commerce. FPA
section 216(b)(2), 16 U.S.C. 824p(b)(2).37

33 See also comments of Russell McKelway (“I
believe that cessation of land condemnation for
power lines would force the kind of conservation
of energy that our country desperately needs to
reduce dependence on foreign sources of energy
and to reduce global warming.”), Nora Marsh (“Yes,
we have energy issues but the solution is not with
old technology.”), and Sheila Paige (‘“Conservation
and anti-congestion planning are vitally
important—not to be swept under the rug by
temporary and ill-researched band-aids. These
‘corridors’—actually vast regions—represent
nothing but permission for power companies to
continue doing what they do badly.”).

34 See, e.g., comments of Joel Silverthorn and
Karee Miller.

35 See, e.g., comments of Ben Pisarcik and A.
Pellechia.

36U.S. CONST. art. I, § 8, cl. 3.

37 See also Pub. Util. Comm’n of R.I. v. Attleboro
Steam & Elec. Co., 273 U.S. 83, 86 (1927)

Continued



56998

Federal Register/Vol. 72, No. 193/Friday, October 5, 2007/ Notices

Further, there is nothing novel about
either the concept of granting eminent
domain authority to for-profit utilities
providing services deemed to be in the
public interest, or the concept of Federal
preemption with regard to the siting of
interstate energy facilities. In most
States, for-profit utilities that obtain
permits to construct transmission
facilities are granted the right of
eminent domain.38 Also, FERC and its
predecessor, the Federal Power
Commission, have been issuing permits
for the construction of non-Federal
hydropower facilities and associated
primary transmission lines since 1920
and for the construction of interstate
natural gas pipelines since 1938, all of
which permits granted the right of
eminent domain. See FPA sec. 4(e) and
21, 16 U.S.C. 797(e) and 814; and
Natural Gas Act, sec. 7(a) and (h), 15
U.S.C. 717f(a) and (h). In fact, given the
inherently interstate nature of
transmission, Congress could have
completely preempted State siting of
interstate transmission facilities, as it
did almost 70 years ago with regard to
siting of interstate natural gas
pipelines.39

As for those comments suggesting that
a National Corridor designation is never
appropriate because of the risks posed
by transmission facilities, we note that
all forms of energy infrastructure pose
risks and benefits. The nature and
magnitude of the risks and benefits
posed by a particular infrastructure
project (be it transmission or non-
transmission), the feasibility and cost of
mitigating those risks, and the
comparison of the relative risks and
benefits of competing projects are all
issues with which electric system
planners and siting authorities must
grapple. However, as discussed in
Section I.A above, FPA section 216(a)
does not shift to the Department the
roles of electric system planners or

(Attleboro) (transmission of electricity from one
State to another is interstate commerce); and Fed.
Power Comm’n v. Florida Power & Light, 404 U.S.
453, 462 (1972) (FPL) (transmission of electricity
within one State held to be interstate commerce
because the electricity commingled with electricity
that was being transmitted out of State).

38 See, e.g., ARIZ. REV. STAT. ANN. § 12-1111
(2007); VA. CODE ANN. § 1-219.1 (2007); N.Y.
TRANSP. CORP. LAW § 11 (2006); W. VA. CODE
ANN. § 54-1-2 (2006); 66 PA. CONS. STAT. ANN.
§1104 (1978); CAL. PUB. UTIL. CODE § 612 (1975).
Moreover, while FPA section 216(e)(1) provides
holders of FERC permits with the option of going
to either Federal or State court to exercise eminent
domain, the statute also specifies that “[t]he
practice and procedure” in any Federal eminent
domain proceeding “shall conform as nearly as
practicable to the practice and procedure in a
similar action or proceeding in the courts of the
State in which the property is located.” FPA sec.
216(e)(3), 16 U.S.C. 824p(e)(3).

39 See, e.g., Attleboro, 273 U.S. at 86.

siting authorities in evaluating solutions
to congestion and constraint problems.
Moreover, the Department has no basis
to conclude that the effects of
transmission are so adverse that
National Corridor designations are never
warranted or are warranted only as a
last resort. In fact, FPA section 216
evinces Congress’ concern that
transmission was not always being
approved where and when needed.

With regard to comments that the
Department should abandon designation
of National Corridors and pursue other
energy policies, the Department notes
that it is already actively engaged in
efforts to promote conservation, energy
efficiency, and distributed generation.
For example, the Department funds a
broad range of research and
development in technologies that can be
used as alternatives and supplements to
transmission lines, including: Advanced
methods of central generation such as
nuclear energy, central solar, clean coal
and sequestration of its carbon
emissions, wind, geothermal,
hydroelectric, and gas-fired combustion
turbines; distributed generation such as
solar photovoltaics; energy efficiency;
demand response; better transmission
conductors, such as those using high
temperature superconductivity, that
greatly reduce transmission losses;
electricity storage; and ““smart grid”
technologies and related methods. In
addition, the Department provides best-
practice-based expert technical
assistance to States that wish to enact
electricity-related laws, policies, or
programs to encourage, allow, or
otherwise enable their electric utilities
to make greater use of alternatives to
transmission lines. Upon the request of
State utility regulators, the Department
also has facilitated efforts to build
regional consensus on means to improve
energy efficiency, demand response,
and distributed generation in retail and
wholesale electricity markets, such as
through the Mid-Atlantic Distributed
Resources Initiative, the Midwest
Distributed Resources Initiative, the
Pacific Northwest Distributed Resources
Project, the New England Demand
Response Initiative, and the 2006
National Action Plan for Energy
Efficiency.

Regardless, FPA section 216(a)
requires the Department to conduct a
congestion study every three years, and
upon completion of such a study, to
issue a report or reports in which it
determines whether or not to designate
one or more National Corridors. FPA
section 216(a) does not grant the
Department any other authorities or
options. Therefore, requests that the
Department initiate other regulatory

activities are beyond the scope of these
proceedings.

Further, the Department disagrees that
designation of a National Corridor limits
or discourages non-transmission
solutions (including conservation,
energy efficiency, and distributed
generation) to congestion or constraint
problems. As discussed in Section I.A
above, the Department sees no reason to
conclude that a National Corridor
designation would either prejudice State
or Federal decision processes against
non-transmission solutions or
discourage market participants from
pursuing such solutions.

The only “benefit” that a National
Corridor designation confers upon
sponsors of proposed transmission
projects is the provision of a potential
Federal forum for review. The existence
of this procedural option could well
result in outcomes that differ from those
that would result in its absence. Thus,
the end result could be the additional or
earlier construction of transmission.
However, the fact that one process may
produce a different result than another
is not proof that the process is skewed
in favor of a particular substantive
result. For example, allowing applicants
to appeal agency decisions in court can
produce different outcomes than a
system without a judicial right of
appeal, but the existence of such a right
does not constitute a bias. The
Department has no reason to believe
that designation of National Corridors
will result in transmission projects
supplanting superior non-transmission
solutions.

As many commenters have noted,
FPA section 216(a) does not mandate
the designation of any National
Corridors; the statute states that the
Department “may”’ designate a National
Corridor. As explained further in
Sections II and III below, the
Department has concluded that in the
case of the Mid-Atlantic Critical
Congestion Area, the reliability of the
supply of electricity to the political
capital and to a key financial center of
this Nation is at some risk; in the case
of the Southern California Critical
Congestion Area, a large and populous
portion of one State faces threats to
reliability while an adjacent State says
that its generation resources should be
reserved for the benefit of its residents.
While the statute does grant the
Department discretion, the Department
believes that withholding the
opportunity for a Federal safety net in
the circumstances presented would be
inconsistent with the intent of FPA
section 216(a).
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b. Comments on the Merits of Specific
Transmission Projects

Summary of Comments

Most of the written comments as well
as most of the oral statements made at
the Department’s public meetings came
from individuals who indicated that
they live or own property near the
routes of particular proposed
transmission projects that would be
within the draft National Corridors.
Many of these individuals commented
on the adverse effects that approval of
these particular transmission projects
would have on them.4? Some of these
individuals acknowledged that
designation of a National Corridor is not
the same as approving a specific
transmission project. Nonetheless, they
argued that designation of the draft
National Corridors would increase the
chances that these particular
transmission projects would be
approved, and, thus, consideration of
the merits of those particular lines in
this proceeding is warranted. For
example, Cynthia Ridout commented:

My home is directly in the path of a
proposed 500 kV transmission line in
Southwest PA. I speak today to defend that
home. The PA PUC is currently examining
the proposal for the line, and may yet deny
permission for it to be built. This careful
investigation is the protection offered me as
a citizen of PA. The looming danger for me,
though, is the threat of NIETC designation.
My fear is that private for-profit companies

40 Seg, e.g., comments of Kathleen Yasas (“I live
along the route that has been proposed by New
York Regional Interconnect, Inc. (NYRI) for a
400,000-volt direct current power line. This foreign-
owned project would bisect numerous
communities, undermine our already fragile
economy, wreak havoc on our environment and
raise electric rates while delivering no benefits.”),
Charles Elmes (“If this [NYRI] line were to go
through my property, it would take a line through
my farm about 6,000 feet long right through the
middle of my polo fields, essentially putting me out
of business and rendering the rest of my farm
practically useless.”), Fred and Debra Burnside (“I
protest Allegheny Energy’s Trans-Allegheny
Interstate Line. The line would run through my
property and we only own 1 acre. I fear it would
reduce the value of my property. * * *”), Janie
Ricciuti (“We live within 600 ft of the proposed
APTrail. My husband served his country in
Vietnam, he has CTCL from Agent Orange
Exposure. These towers are a death sentence for
him.”), Vanessa Mueller (“I would like to go on
record as saying I am opposed to Dominion’s
proposal to place power lines through this area.”),
Linda Rose (“We are opposed to Dominion VA
Power’s attempted desecration of our local
countryside. * * *”), Teresa Barker (“I would like
to express my opposition to the Sunrise Powerlink
* * *_ The visual impacts will create a scar on our
landscape that will endure for generations.”), and
Alison Law-Mathisen (‘“The City of Los Angeles,
under the guise of the ‘Green Path Project,’ is
targeting many communities with blight * * *”);
see also statement of Jay Biba at June 12, 2007,
Rochester, NY public meeting, and statement of
Terry Simmons at June 13, 2007, Pittsburgh, PA
public meeting.

view the NIETC as a carte blanche to quickly
gain approval for and build transmission
lines to reap enormous profits.41

Numerous elected officials,
environmental organizations, and other
groups raised similar objections to
specific proposed transmission
projects.42

A number of other commenters
described the alleged benefits of specific
proposed transmission projects that
would be within the draft National
Corridors.43

DOE response

As the Department stated in the May
7 Notice and as explained further in
Section I.A above, designation of a
National Corridor is not a siting
decision, nor does such designation
constitute approval or disapproval, or
endorsement or rejection of any
transmission project. The Department
neither supports nor opposes any of the
particular transmission projects that
have been proposed within the draft
National Corridors; indeed, the
Department has not evaluated the merits
of the design or route of any specific
proposed transmission project,
including whether any specific
transmission project would meet the
FPA section 216(b)(2)—(6) criteria for
issuance of a FERC permit. The
boundaries of the National Corridors
being designated today are not based on
any proposed transmission projects.

The existence of a National Corridor
designation does not mean that any
transmission project within that
National Corridor will ultimately be
approved, let alone approved exactly as
proposed by the project sponsor. As
discussed in Section I.A above, if FERC
jurisdiction were triggered, FERC could
issue a permit only if all of the
following conditions are met: The
facilities will be used for the
transmission of electric energy in
interstate commerce; the project is
consistent with the public interest; the
project will significantly reduce
congestion in interstate commerce and
protect or benefit consumers; the project

41 See also comments of Eugene and Kristin
Gulland, (“By granting the designation, DOE would
make a de facto endorsement of the [Dominion’s/
Allegheny’s] preferred pathway * * *”) and Kate
Severinsen (“Corridor designation allows NYRI to
complete the state Public Service Commission’s
review process knowing the federal government can
and will say "yes’ even if the State of New York says
‘no’ to it.”).

42 See, e.g., comments of U.S. Rep. Hall,
Chenango County Farm Bureau, Gity of Paris, New
York, and Communities United for Sensible Power.

43 See, e.g., comments of San Diego Gas and
Electric (SDG&E), New York Regional Interconnect
Inc. (NYRI), Allegheny Energy, Inc. (Allegheny),
American Electric Power (AEP), and the California
Chamber of Commerce.

is consistent with national energy policy
and will enhance energy independence;
and the project maximizes, to the extent
reasonable and economical, the
transmission capabilities of existing
towers or structures. FPA sec. 216(b)(2)—
(6); 16 U.S.C. 824p(b)(2)—(6). FERC has
issued regulations governing the process
it will follow under FPA section 216(b).
These regulations provide that if FERC
jurisdiction under FPA section 216(b)
were triggered, FERC would conduct an
evaluation of the reasonably foreseeable
effects of transmission construction,
including an analysis of alternative
routes and mitigation options. Based on
that analysis, FERC has the authority to
approve the application, deny the
application, or approve the application
with modifications.44

Determination of whether and where
to site transmission facilities raises
important and difficult issues, the
resolution of which is of especially
critical importance to the people who
live and work near those facilities.
However, the pros and cons of any
particular proposed transmission project
are not germane to the Department’s
determination under FPA section 216(a)
of whether consumers are being
adversely affected by constraints or
congestion such that National Corridor
designation is appropriate.

c. Designation in the Absence of Current
Congestion

Summary of Comments

A few commenters, including the
Organization of MISO States (OMS), the
National Association of Regulatory
Utility Commissioners (NARUG), the
Ohio Power Siting Board (OH Siting
Board), the Michigan Public Service
Commission (MiPSC), and Communities
Against Regional Interconnect (CARI),
expressed concern about the
Department’s statement in the May 7
notice that the Secretary has discretion
to designate a National Corridor in the
case of a constraint that is hindering the
development of generation that would
be beneficial to consumers without
demonstrating present congestion.

44 FERC’s experience in siting interstate natural
gas pipelines demonstrates the latitude that FERC
possesses to modify applications for energy
infrastructure construction. FERC has processed
many applications to construct natural gas
pipelines and, where such applications have been
approved, the final route has almost always been
different from that proposed by the project sponsor.
See, e.g., Millenium Pipeline Co., L.P., 97 FERC
161,292 (2001) (ordering developer to negotiate
with elected officials and interested parties and
citizens to work toward an agreement on an
alternate route through Mount Vernon, NY); and
Greenbrier Pipeline Co., LLC, 103 FERC {61,024
(2003) (authorizing construction subject to 47
different environmental conditions, including a
major route alternative and four route variations).
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These commenters argued that the
Department’s position appears
inconsistent with the plain language
and legislative intent of FPA section
216(a)(2). NARUC asked that the
Department clarify how constraints or
congestion that adversely affects
consumers can be “experienced,” as
required by the statute, if there is not yet
generation that constrains or congests
the system. OMS requests that the DOE
reconsider its position or refrain from
making these and similar findings in its
final order on the two draft National
Corridors. OH Siting Board states that
DOE should reserve the issue regarding
its authority to designate National
Corridors for Conditional Congestion
Areas for a future time.

DOE Response

The May 7 notice addressed the
question of designating a National
Corridor in the absence of current
congestion in response to conflicting
comments we received on the
Congestion Study. Some commenters on
the Congestion Study asked the
Department to clarify that it was not
foreclosing the possibility of designating
National Corridors for Conditional
Congestion Areas before the expected
generation was developed; others
argued that no such designations were
permissible because the statute requires
a showing that an area is currently
experiencing congestion adversely
affecting consumers. In the May 7
notice, we observed that there is no
generally accepted understanding of
what constitutes a ‘“geographic area
experiencing electric energy
transmission constraints or congestion
that adversely affects consumers,” and
the phrase, as used in the statute, is
ambiguous. We noted that one way in
which constraints can adversely affect
consumers is by causing congestion that
in turn adversely affects consumers.
However, we also noted that if Congress
had intended to limit the Secretary’s
designation authority over constraints to
cases where constraints are currently
causing congestion, then there would
have been no need for the statutory
language to refer to congestion or
constraints. Further, we agreed with
those commenters who argued that the
total absence of a line connecting two
nodes can be just as, if not more,
limiting to consumers than the presence
of a line that is operating at capacity
and, therefore, that “constraint”
includes the absence of transmission
facilities between two or more nodes.
Thus, we stated that the statute does not
appear to foreclose the possibility of
National Corridor designation in the
absence of current congestion, so long as

a constraint, including the absence of a
transmission line, is demonstrably
hindering the development of desirable
generation. We noted that this
interpretation would not only give
meaning to all terms in the statutory
phrase “constraints or congestion that
adversely affects consumers,” it would
also be consistent with the statutory
reference to “‘experiencing” a constraint.
Under this interpretation, any National
Corridor designation would necessitate
a showing that a current lack of capacity
exists and that such lack of capacity is
having a current, tangible effect—
generation that would be of benefit to
the general public including consumers,
is actually being hindered by the lack of
capacity to bring it to market. Finally,
we noted that we were leaving open the
question of the type of information that
would be required to demonstrate that

a constraint actually is hindering the
development or delivery of a generation
source and that development or delivery
of such generation source would be
beneficial to consumers.

The Department is not relying on this
interpretation of its statutory authority
for either of the two designations being
made in this report. Despite the
characterizations of some commenters,
in the case of both the Mid-Atlantic
Area National Corridor and the
Southwest Area National Corridor, the
Department’s assertion of authority is
based on the conclusion that congestion
adversely affecting consumers is
currently being experienced. Neither of
these two designations relies on any
interpretation of the scope of the
Department’s authority in the absence of
current congestion. If and when the
Department considers making a
National Corridor designation in the
absence of current congestion, it intends
to provide such designation in draft
form for public comment and to consult
with all affected States prior to making
any final decision. At that time,
interested parties will have a full
opportunity to raise any concerns they
have about the adequacy of the
Department’s demonstration of
authority. Further clarification is
beyond the scope of these proceedings.

d. FERC’s Process

Summary of Comments

Some commenters raise objections to
FERC’s process for reviewing permit
applications under FPA section 216(b).
These commenters dispute FERC’s
interpretation of FPA section
216(b)(1)(C)(i) allowing it to exercise
jurisdiction where a State has denied, as
opposed to simply delayed action on, an

application.#5 NJDEP expresses concern
about how FERC will interpret the one-
year timeframe for State action under
FPA section 216(b)(1)(C)(i). PaDEP
expresses concern that FERC’s review
will be narrowly restricted to the merits
of a proposed line rather than
examining whether generation or
demand resources can better satisfy the
underlying needs. PaDEP also expressed
concern that approval by one State of a
portion of a multi-state project may
prejudice FERC’s review.

On the other hand, National Grid USA
(National Grid) states that FERC’s siting
rules include a substantial measure of
deference to existing regional, State, and
local planning and siting processes.

DOE Response

Congress specifically granted to FERC,
rather than to DOE, the responsibility of
reviewing any permit applications
under FPA section 216(b). As required
by FPA section 216(c)(2), FERC has
issued regulations governing the process
it will follow when reviewing any such
applications. These regulations are
being challenged in court.46 Any
allegations of inadequacy or
inconsistency with statutory intent must
be addressed there and are beyond the
scope of these proceedings.

II. Mid-Atlantic Area National Corridor
(Docket No. 2007-OE-01)

A. Procedural Matters
1. Parties to This Proceeding

The May 7 notice provided
instructions on how to provide
comments and how to become a party
to the proceeding in this docket.
Consistent with those instructions, the
Department is granting party status in
this docket to all persons who either: (1)
Filed comments electronically at
http://nietc.anl.gov on or before July 6,
2007; (2) mailed written comments
marked “Attn: Docket No. 2007-OE-01"
to the Office of Electricity Delivery and
Energy Reliability, OE-20, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, that were
received on or before July 6, 2007; or (3)
hand-delivered written comments
marked “Attn: Docket No. 2007-OE-01"
at one of the public meetings.

45 See, e.g., comments of the Delaware
Department of Natural Resources and
Environmental Control (DeDNR) and the Public
Utilities Commission of Nevada and the Nevada
State Office of Energy (Nevada Agencies).

46 See Piedmont Environmental Council, et al. v.
FERC, 4th Cir., Nos. 07-1651, et al.
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2. Fairness of the Designation Process
Summary of Comments

Many commenters, including
numerous individuals, argued that the
Department had failed to provide
adequate opportunity for the public to
review and comment on the draft
National Corridors. For example, John
Balasko argued that the Department
should have done more to inform and
involve the general public because, “If
this corridor is adopted, no longer will
landowners within the corridor be free
to make sound land management
decisions because the hammer of the
Federal Energy Regulatory Commission
and perhaps federal eminent domain is
looming in the background.” CARI
contends that designation of the draft
Mid-Atlantic Area National Corridor
would be a “rule” subject to the notice
and comment rulemaking requirements
of the Administrative Procedure Act, 5
U.S.C. 553 (APA). Many commenters
argued that more public meetings
should have been held and that they
should have been held along the routes
of various proposed transmission
projects within the draft National
Corridors.4” Numerous commenters
requested an extension of the comment
period. In particular, commenters
argued that the June 7 errata published
by the Department warranted an
extension of the comment period.
Numerous individuals and
organizations asserted that the
Department had failed to reveal the data
underlying the draft designations.48

Many commenters, including a
number of individuals, alleged that the
draft National Corridor designations
were the result of improper influence by
transmission companies.4® Some
commenters complained that instead of
conducting an independent study of
congestion, the Department improperly
relied on data and analyses from
utilities or others with a vested interest
in transmission expansion.5°

DOE Response

The Department concludes that its
process has been fair, open, and
transparent, and that it has provided
ample opportunity for public comment.
DOE does not agree that the designation

47 See, e.g., comments of Karen Smolar, Rand

Carter, Dale Roberts, U.S. Sen. Clinton, and NY Rep.

Destito.

48 See, e.g., comments of Greene County, Rick
Layton, and Barbara Kessinger.

49 See, e.g., comments of Diane Eisenberg (‘“The
proposals smack of cronyism, a lack of
transparency, and improper attempts by secretive
private interests to influence national energy policy
not for the public benefit but for their own profit.”).

50 See, e.g., comments of Toll Brothers, Inc. (Toll
Bros.) and Jeffrey Brown.

of National Corridors is subject to the
APA’s informal rulemaking provisions.
FPA section 216(a) does not expressly
require rulemaking, and, in DOE’s view,
the designation of National Corridors
constitutes informal adjudication under
the APA. Absent a statutory or other
legal requirement providing otherwise,
the choice whether to use rulemaking or
adjudication in a particular matter is the
administrative agency’s to make. The
APA defines “adjudication” as “an
agency process for the formulation of an
order.” 5 U.S.C. 551(7). An order is ‘“‘the
whole or a part of a final disposition,
whether affirmative, negative,
injunctive, or declaratory in form, of an
agency in a matter other than rule
making but including licensing.” 5
U.S.C. 551(6). A report designating a
National Corridor is the final
disposition in declaratory form of how
DOE chooses to address the results of
the study it must conduct under FPA
section 216(a), and, therefore, is an
informal adjudication for APA
purposes.

Regardless of the label one applies to
the designation of National Corridors,
DOE has employed procedures that
satisfy all applicable procedural
requirements. DOE complied with FPA
section 216(a)(2) by soliciting comments
on the Congestion Study through a
notice of availability and request for
comments published on August 8, 2006
(71 FR 45047). DOE allowed 60 days for
submission of public comments on the
Congestion Study. After considering the
comments received pursuant to that
solicitation, DOE published the May 7
notice and provided a 60-day public
comment opportunity on draft National
Corridor designations. The May 7 notice
stated that public comments would be
considered prior to DOE issuing a report
as required by FPA section 216(a)(2).
DOE provided this comment
opportunity even though FPA section
216(a) does not require DOE to solicit
comments on either the report or on any
proposed or draft National Corridor
designations. FPA section 216(a) only
requires that DOE solicit comments on
the study, upon which the report and
any designation of National Corridors
are based.

In addition, the Department held a
series of public meetings on the draft
National Corridors. Although the
Department was not required to hold
any public meetings, it announced in
the May 7 notice that it would hold
three public meetings. In response to
numerous requests for additional
meetings, the Department held four
more meetings. With regard to
complaints about the Department’s
failure to schedule meetings along the

routes of various proposed transmission
projects, the Department notes that, as
discussed in Section I.A above,
designation of a National Corridor is not
a siting decision, nor does such
designation constitute approval or
endorsement of any transmission
project.

While some commenters argue that
the June 7 errata warranted extension of
the comment period, the Department
notes that the counties inadvertently
omitted from the narrative list were
included in the previously available
map of the draft Mid-Atlantic Area
National Corridor. Further, given that
the designations were issued in draft
and the Department was soliciting
comment on those drafts, including
comment on its delineation of the
boundaries of the draft National
Corridors, persons concerned about
counties in the general vicinity of the
draft National Corridors were on notice
on May 7, 2007, of the need to provide
comments by July 6, 2007.

The Department believes it has
provided adequate disclosure of
information. The May 7 notice
identified the specific data the
Department relied on to: Establish the
existence of congestion adversely
affecting consumers, determine whether
the Secretary should exercise his
discretion to designate a National
Corridor, and delineate the specific
boundaries of the draft National
Corridors. Those data included
memoranda that the Department has
made available on its Web site. In
addition, as noted in the May 7 notice,
the non-proprietary data relied on in the
Congestion Study has been available on
the Department’s Web site since
September 27, 2006.

The Department did not rely solely on
data and information from any single
source or category of sources. While
conducting the Congestion Study, the
Department contacted a wide range of
stakeholders for publicly available and
current data, and then, through the
notice of inquiry and technical
conference, opened the call for data to
all entities. The Department then
performed its own review of the
information provided. All interested
persons had an opportunity to comment
on the May 7 notice, and the
Department has considered all timely
filed comments.

3. Adequacy of State Consultation
Summary of Comments

Some commenters asserted that the
Department has failed to adequately
consult with affected States. For
example, Virginia Governor Kaine states
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that the Congestion Study was
performed without consultation with
Virginia, contrary to FPA section
216(a)(1). Pennsylvania Senator Casey
asserts that States were not adequately
consulted. The Pennsylvania Land Trust
Association argued that various
expressions of opposition to the draft
Mid-Atlantic Area National Corridor
from elected officials from Pennsylvania
prove that the Department has failed to
consult.5? CARI states that DOE has
failed to consult adequately with New
York.

DOE Response

The Department is cognizant of its
responsibility to consult with affected
States and believes that it has fulfilled
this responsibility. As described in the
May 7 notice, there are practical
difficulties in conducting the level of
consultation that some may prefer in the
context of a study with the magnitude
of the Congestion Study within the
statutorily mandated deadlines.
However, the Department believes that
its consultation with States, as
documented in the May 7 notice,
satisfied the requirements of FPA
section 216(a)(1). Moreover, in
recognition of the importance of
National Corridor designation to States,
upon issuance of the May 7 notice, the
Department engaged in additional
consultation with each of the States
within the draft National Corridors and
the District of Columbia, as documented
in Section I.C above.

The Department recognizes the value
and importance of State consultation.
The Department has sought to ensure
that it understands the concerns of the
States within the Mid-Atlantic Area
National Corridor and the Southwest
Area National Corridor; that it has
accommodated those concerns where
possible consistent with its obligations
under FPA section 216(a); and that it
has fully explained its position where it
concludes it cannot accommodate those
concerns.

B. Overall Comments on the Draft Mid-
Atlantic Area National Corridor

The Department received comments
from numerous State officials and
agencies generally opposed to the
Department’s designation of a Mid-
Atlantic Area National Corridor.
Governor Kaine opposes designation of
a National Corridor that includes the
Commonwealth of Virginia.52 The

51 See also comments of Energy Conservation
Council of Pennsylvania (ECCP) and statement of
Robert Lazaro at May 15, 2007, Arlington, VA
public meeting.

52 See also comments of Virginia Department of
Historic Resources.

PaDEP, filing comments on behalf of
Governor Rendell, opposes designation
of the draft Mid-Atlantic Area National
Corridor as premature; the Pennsylvania
Public Utilities Commission (PaPUC)
also filed comments opposing
designation.53 Maryland Governor
O’Malley states that the Department
should set aside the draft Mid-Atlantic
Area National Corridor and focus on
other ways to address the region’s
energy problems. DeDNR, filing
comments on behalf of Governor Miner,
opposed designation of the draft Mid-
Atlantic Area National Corridor. In
addition, the Department received
comments opposing designation from:
The New York Public Service
Commission (NYPSC) and the New York
Department of Environmental
Conservation (NYDEC); the New Jersey
Board of Public Utilities, NJDEP, and
the New Jersey Department of the Public
Advocate (NJ Public Advocate); and OH
Siting Board.

Numerous counties and cities within
the draft Mid-Atlantic Area National
Corridor filed comments opposing
designation. The Department also
received comments opposing
designation from hundreds of
individuals residing within the draft
Mid-Atlantic Area National Corridor but
outside of the Mid-Atlantic Critical
Congestion Area. Numerous non-profit
organizations also filed comments
opposing designation.54

The New York City Economic
Development Corporation, filing
comments on behalf of the City of New
York (City of New York), supports
designation of a National Corridor for
New York City. PJM supports
designation of the portion of the draft
Mid-Atlantic Area National Corridor
within the PJM footprint. NYISO
supports designation of the draft Mid-
Atlantic Area National Corridor based
on the Department’s clarifications in the
May 7 notice that the designation does
not represent either an endorsement of
any individual project, a determination
that new transmission construction is
necessarily required, or a repudiation of
regional planning mechanisms.
Numerous utilities also filed comments
supporting designation of a Mid-
Atlantic Area National Corridor.55

NERC filed comments stating that the
ultimate designation of National

53 See also comments of the Pennsylvania House
of Representatives and the Pennsylvania Senate.

54 See, e.g., comments of Piedmont
Environmental Council, CARI, NYPIRG, and Sierra
Club (National).

55 See, e.g., comments of AEP, National Grid,
Allegheny, NYRI, and Old Dominion Electric
Cooperative (ODEC); see also comments of Edison
Electric Institute (EEI).

Corridors will further bolster the
reliability of the grid. NPCC expressed
concern about designation of an overly
narrow National Corridor.

DOE Response

These comments in general
opposition to the designation of a Mid-
Atlantic Area National Corridor are
essentially opposition to the regimen
established by FPA section 216(a). As
stated in Section 1.D.2(a) above, the
Department has an obligation to act
consistent with the terms of FPA section
216(a) as written and enacted into law.
Objections to the terms of this provision
simply do not provide a basis for
declining to implement the statute.

C. Adequacy of Showing of Congestion
That Adversely Affects Consumers

Summary of Comments

Numerous commenters argued that
the Department had failed to make the
showing of congestion adversely
affecting consumers required in order to
designate a Mid-Atlantic Area National
Corridor. Some of these commenters
took issue with the Department’s
position that it has the discretion to
designate the Mid-Atlantic Area
National Corridor upon a showing of the
existence of persistent congestion,
without further demonstration of
adverse effects on consumers. For
example, NYPSC states that DOE’s
interpretation is contrary to the express
language of the statute, which
recognizes that transmission congestion
and constraints do not, per se, adversely
affect consumers. NYPSC states that
DOE’s approach renders the statutory
phrase “that adversely affects
consumers’’ entirely superfluous,
contrary to a fundamental canon of
statutory construction. PaPUC states
that DOE has misread the statute to give
itself unlimited power to designate
National Corridors almost anywhere in
the United States, since every
transmission pathway may become
congested at some point in time. PaPUC
states that it is not enough for the DOE
to identify the existence of chronic
congestion. OMS states that although it
may be relatively easy to demonstrate
that persistent congestion is adversely
affecting consumers, OMS believes that
DOE still needs to explicitly
demonstrate such adverse effects before
it can designate any National Corridor.56

NYPSC argues that in regions such as
New York State where competitive
markets have been established, higher
prices for transmission do not always

56 See also comments of MiPSC, ECCP,
Consolidated Edison Company of New York, Inc.
(Con Ed), CARI, Toll Bros., and City of Paris, NY.
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adversely affect consumers. NYPSC
further states where the costs of
relieving congestion exceed the costs of
the congestion itself, consumers are not
adversely affected by such congestion
because such congestion reflects the
most economically efficient operation of
the grid.5” Erica Wiley states that areas
of congestion or higher pricing are a
result of natural market forces, thus, one
would expect New York City’s cost of
energy to be higher than that in the Ohio
River Valley, much like real estate
prices. Higher prices, this commenter
argued, do not adversely affect
consumers, but rather have led to
innovation and conservation.

Some commenters argued that the
Department’s analysis relies on inflated
estimates of future congestion. A few
commenters argued that the Department
had failed to consider that greenhouse
gas regulation will increase the price of
coal-fired generation, and thereby
reduce congestion between areas of coal
generation and load centers.>8 Con Ed
argues that the Department should
model new generation capacity in the
eastern portion of the PJM footprint
resulting from the new Reliability
Pricing Model capacity market or other
generation now expected to be in
service after 2011. Con Ed states that
using average losses instead of marginal
losses also can serve to artificially
inflate projections of congestion. Con Ed
further states that the three cost curves
for Upstate East, Upstate West, and
Downstate New York used in the
Congestion Study modeling should have
been combined into one curve and the
resulting energy prices compared to
energy prices with constraints. PaPUC
states that rather than relying solely
upon a static direct current flow
analysis, DOE should have performed
dynamic analysis of alternating current
flows, as is used in actual transmission
grid planning models. CARI argues that
the Department has not adequately
considered data from NYISO’s most
recent Reliability Needs Assessment
that suggests that future constraints and
congestion will not be as severe as the
Congestion Study modeling predicts.
Some commenters argue that the
Department failed to adequately
consider the effects of ongoing demand
reduction efforts on congestion,
including New York Governor Spitzer’s
recent plan to decrease energy demand
in the State by 15 percent below
forecasted load by 2015.59

57 See also comments of Con Ed.

58 See, e.g., comments of Sierra Club (National)
and Con Ed.

59 See, e.g., comments of CARI, NYPRIG, and
American Council for an Energy-Efficient Economy.

Other commenters supported the
Department’s showing of congestion
adversely affecting consumers in the
Mid-Atlantic Critical Congestion Area.
For example, PJM states that persistent
and growing transmission congestion
such as that experienced in the Mid-
Atlantic Critical Congestion Area is a
precursor to threats to reliability of
service in the near- and mid-term
future.60 NYISO states that as a general
rule, the Department correctly identified
those areas of New York State lying
along its major transmission pathways
that historically have experienced
significant congestion.51

DOE Response

The Department concludes that it has
sufficiently demonstrated and found the
existence of congestion that adversely
affects consumers in the Mid-Atlantic
Critical Congestion Area. FPA section
216(a)(2) does not define the term
“congestion that adversely affects
consumers,” nor is there any dictionary
definition or common usage of that
phrase within the realm of electric
system operations to clarify its meaning.
The considerations listed in FPA section
216(a)(4), which authorize the
Department to consider factors such as
diversification of supply and energy
independence when determining
whether to designate a National
Corridor, indicate that Congress
intended the Department to consider
adverse effects on consumers beyond
increases in the delivered price of
power. However, the statute provides no
further clarification of the type or
magnitude of adverse effect intended.
The statute also does not dictate any
particular method of determining the
existence of congestion adversely
affecting consumers, except that such
determination is to be based on the
study conducted pursuant to FPA
section 216(a)(1). In sum, the statute is
ambiguous, and leaves to agency
discretion, as to when congestion can be
said to adversely affect consumers.

Nothing in the statute requires that
the Department conduct a separate
explicit empirical analysis of the
specific adverse effects of an instance of
congestion before designating a National
Corridor. FPA section 216(a)(1)
describes the congestion study on which
any designation of a National Corridor
must be based only as a “study of
electric transmission congestion.”
Similarly the term “congestion that
adversely affects consumers” in FPA
section 216(a)(2) does not dictate a two-
step analysis—first to determine the

60 See also comments of WIRES.

61 See also comments of National Grid.

level of congestion and second to
determine the specific resulting adverse
effects—before a National Corridor
designation may be made.

In the Congestion Study, the
Department defined “congestion” as the
condition that occurs when
transmission capacity is not sufficient to
enable safe delivery of all scheduled or
desired wholesale electricity transfers
simultaneously. This definition was
based on common usage within electric
system operations 62 and spurred little
dissent among commenters on the
Congestion Study. Under this definition,
determining and documenting the
specific adverse effects caused by
specific instances of congestion could
necessitate identification of all the
scheduled or desired power transactions
that were denied transmission service,
all the alternative power transactions
that occurred as a result of the
congestion, all the parties to both sets of
transactions, all the terms of both sets of
transactions, and all the sources of
power for both sets of transactions.
Obtaining and analyzing such
information for each area under
evaluation for potential National
Corridor designation, assuming all such
information were accessible, would be a
daunting task, particularly in the
context of a triennial study that must
already identify and analyze the
existence of congestion itself throughout
47 States and the District of Columbia.
Thus, given the practical complications
of conducting in each case a specific
analysis of the specific adverse effects
caused by the specific instances of
congestion, the Department considered
whether it was possible to identify a
class of congestion that necessarily
adversely affects consumers.

Given the definition of “congestion,”
any congestion prevents some users of
the transmission grid from completing
their preferred power transactions.
These users include wholesale
industrial consumers of power as well
as load-serving entities buying power on
behalf of retail consumers, all of whom
are prevented by congestion from
obtaining delivery of desired quantities
of electricity from desired sources.

62 See, e.g., California Independent System
Operator, Conformed Simplified and Reorganized
Tariff, App. A, Master Definitions Supplement
(April 6, 2007) (“Congestion—A condition that
occurs when there is insufficient Available Transfer
Capacity to implement all Preferred Schedules
simultaneously or, in real time, to serve all
Generation and Demand.”); and Southwest Power
Pool, Glossary and Acronyms, http://www.spp.org/
glossary.asp?letter=C (“Congestion is a condition
that occurs when insufficient transfer capacity is
available to implement all of the preferred
schedules for electricity transmission
simultaneously.”).
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Thus, any congestion on a line
necessarily interferes with the choices
of those who wish to use that line on
their own or their customers’ behalf.
Whenever there is congestion on a
transmission path, there simply is not
enough transmission capacity to
accommodate all the desired power
transactions, and some sort of rationing
of available capacity is needed. In areas
with organized electricity markets, this
rationing generally occurs through a
pre-established economic mechanism,
such as an LMP-based system designed
to allocate the limited capacity to the
users who value it the most. In areas of
the country without organized markets,
the rationing may involve the
transmission provider denying requests
for transmission service, adjusting
schedules, or in some cases making pro
rata curtailments in real time.
Regardless of how the rationing is
resolved, however, one thing remains
true: Congestion results in some users of
the transmission system being denied
the benefit of their preferred
transactions.

Interference with customers’ preferred
power transactions poses numerous
potential adverse effects on consumers.
One reason for choosing a particular
power seller is commodity price.
Electricity buyers frequently seek power
from sellers who offer the lowest power
price. When congestion prevents those
transactions from being consummated,
more expensive power must be
purchased, which adversely affects
consumers. However, congestion can
result in the loss of benefits to
consumers other than just low
commodity prices. A seller may offer
contract terms other than lower
commodity price that benefit
consumers, including better credit
terms, greater long-term pricing
certainty, or greater flexibility in
terminating contracts. A seller may offer
consumer benefits in terms of fuel
source. For example, a seller may offer
power from a fuel source that would
increase diversity or energy
independence, both of which protect
consumers from unforeseen events and
market volatility related to fuel
availability. Or a seller may offer
consumers the ability to buy renewable
power, which offers environmental
benefits to consumers. A seller may
offer consumer benefits simply by being
unaffiliated with a load-serving entity’s
primary electricity supplier, which
protects consumers from being
completely dependent on a single
supplier. While analysis of why the
transactions thwarted by a particular
instance of congestion were in fact

preferred by customers would reveal
which of these specific consumer
benefits had been forgone, no such
analysis is needed to conclude that
congestion thwarts customer choice
resulting in the loss of one or more of
these benefits. Finally, congestion
results in parts of the transmission
system being so heavily loaded that grid
operators have fewer options for dealing
with adverse circumstances or
unanticipated events. Therefore, as
congestion increases consumers are
exposed to increased risk of blackouts,
forced interruptions of service, or other
grid-related disruptions.

Some commenters suggest that
congestion only adversely affects
consumers if the costs of relieving the
congestion are less than the costs of the
congestion itself. As discussed above,
we conclude that Congress intended the
Department to consider adverse effects
on consumers beyond increases in the
delivered price of power, some of which
effects may not be easily monetized.
Further, designation of a National
Corridor does not dictate how or even
whether to address a particular instance
of congestion. Therefore, the
Department believes that restricting the
term ‘“‘congestion that adversely affects
consumers” to congestion that can be
cost-effectively relieved is an overly
narrow reading of the statute. Some
commenters suggest that congestion can
actually benefit consumers by spurring
energy efficiency or the adoption of
innovative technologies. The
Department believes, however, that their
comments speak not to any true benefits
of congestion itself, but rather to the
benefits of congestion management
systems that put a price on congestion,
thus making it easier for market
participants to evaluate how best to
address that congestion.

While the Department concludes that,
in theory, any congestion adversely
affects at least some consumers, it is not
adopting that interpretation of the term
“congestion that adversely affects
consumers.” Instead, the Department
recognizes that isolated instances of
congestion can arise on any
transmission path, and such events are
more in the nature of occasional
inconveniences than a significant
adverse effect on consumers. However,
as congestion becomes more frequent on
a particular path, the occasional
inconveniences start to accumulate
until, at the point where congestion
becomes persistent, customers find that
they must recurrently resort to less
desirable power sources. In fact, as
customers lose the ability to access
preferred suppliers on a firm basis, they
may need to make permanent

arrangements with less desirable
suppliers, all to the detriment of
consumers.

Further, the Department recognizes
that congestion remedies are not free. As
discussed above, the identification of
congestion adversely affecting
consumers is not a determination of
whether or how a particular instance of
congestion should be addressed. It is,
however, the first step in the process of
determining whether to provide a
potential Federal forum that would
examine whether addressing congestion
through transmission expansion is in
the public interest. Just as isolated or
infrequent instances of congestion do
not usually cause significant adverse
effects to consumers, they also do not
usually warrant consideration of
structural changes, such as transmission
expansion, increased demand response,
or siting of additional generation. The
“solution” to such transient instances of
congestion is short-term, temporary
adjustments, such as redispatch. Thus,
when electric system planners consider
whether structural changes are needed
in the system, they typically start by
looking for recurrent patterns of
congestion and calculating the number
of hours per year that a given
transmission line or path is congested.

The Department emphasizes that
while a finding of congestion that
adversely affects consumers provides
the Department with the discretion to
designate a National Corridor, it does
not mean that the Department will
choose to exercise that discretion in all
instances. Before making any
designation of a National Corridor, the
Department will consider whether such
designation is in the national interest,
based on the totality of the information
developed, taking into account relevant
considerations, including the
considerations identified in FPA section
216(a)(4), as appropriate.

The Department concludes, based on
its technical expertise and policy
judgment, that it is reasonable to
interpret the phrase “‘congestion that
adversely affects consumers” to include
congestion that is persistent. Thus, the
Department believes that FPA section
216(a) gives the Secretary sufficient
authority and discretion to designate the
Mid-Atlantic Area National Corridor
upon a showing of the existence of
persistent congestion.

The Department further concludes
that persistent congestion exists into
and within the Mid-Atlantic Critical
Congestion Area. Some commenters
question assumptions made in the
modeling performed in the Congestion
Study, and others suggest that the
modeling be performed again to
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incorporate additional analysis or more
recent data. All of these comments
concern the accuracy of projections of
future levels of congestion; however, the
analysis in the Congestion Study and
the May 7 notice was not limited to
estimating future levels of congestion.
The Mid-Atlantic Area National
Corridor is based on well-documented
existing constraints causing patterns of
congestion that have persisted over a
number of years.

For example, Tables VIII-4 and VIII-
5 in the May 7 notice identified 25
different transmission elements in the
PJM and NYISO footprints that have
been constrained more than five percent
of the time from 2004 through 2006.63
Some of these elements were
constrained much more than five
percent of the time: Bedington-Black
Oak was constrained 52 percent and 45
percent of the time in the Day-Ahead
market in 2005 and 2006 respectively;
the Kammer 765/500 transformer was
constrained 39 percent and 23 percent
of the time in the Day-Ahead market in
2005 and 2006 respectively; Rainey to
Vernon 345 kV was constrained 36
percent and 32 percent of the time in
the Day-Ahead market in 2005 and 2006
respectively; and Dun-Shore Road was
constrained 71 percent and 89 percent
of the time in the Day-Ahead market in
2005 and 2006 respectively. While some
commenters question how much and
how quickly congestion in the Mid-
Atlantic Critical Congestion Area will
increase or decrease, and how much and
how quickly various efforts will reduce
the congestion, no one seriously
questions that this congestion exists
now and that it will continue for some
period of time.64

63 Given the large daily and seasonal swings in
the level of demand and the associated changes in
the patterns of generation dispatch, congestion on
a line is significant even if the line is not congested
most of the hours in the year. For example,
although Path 15 in California was congested in
only 11.9 percent of the total hours in the Day-
Ahead market and 4.7 percent in the Hour-Ahead
market in 2004 (see CAISO, 2004 Annual Report on
Market Issues and Performance, table 5.2 (April
2005)), upgrades implemented in December 2004
are estimated to save consumers hundreds of
millions of dollars (see CAISO, Potential Economic
Benefits to California Load from Expanding Path 15-
Year 2005 Prospect (Sept. 24, 2001)). Congestion
does not occur until a line is already loaded to its
safety limit; this means that in general congestion
tends to occur when demand is relatively strong,
which happens only during a portion of the day or
year.

64 Further, as discussed in Section I.A above,
FERC may only issue a permit if the applicant has
shown that its project will significantly reduce
congestion, and FERC has interpreted this to mean
that an applicant must make a showing that its
project will significantly reduce the congestion
identified by DOE. Thus, if congestion into or
within the Mid-Atlantic Critical Congestion Area
were to be resolved before the issuance of a FERC

Moreover, while the Department
concludes that the statute authorizes the
designation of the Mid-Atlantic Area
National Corridor upon the
Department’s finding of the existence of
persistent congestion, the Department
nevertheless has provided additional
documentation. In the context of
explaining the considerations that led to
the draft designation of the Mid-Atlantic
Area National Corridor, the Department
documented that congestion is causing
consumers in the Mid-Atlantic Critical
Congestion Area to face consistently
higher electricity prices; that congestion
poses threats to the reliability of
electricity supply to consumers in the
Mid-Atlantic Critical Congestion Area;
and that congestion limits supply
diversity and energy independence for
Mid-Atlantic Critical Congestion Area
consumers.®5 For example, the May 7
notice explained that PJM has
determined that unless constraints into
the Baltimore-Washington-Northern
Virginia area are mitigated, existing 500
kV transmission facilities serving that
area will become overloaded by 2011 in
violation of NERC and PJM reliability
and planning criteria, and unless
constraints into northern New Jersey are
mitigated, that area faces violations of
NERC and PJM reliability and planning
criteria by 2014. The May 7 notice
further explained that NYISO has
determined that constraints limiting
delivery of electricity to southeast New
York pose a threat to reliability by 2011.

Far from simply assuming the
presence of congestion that adversely
affects consumers, as some commenters
allege, the Department has made a
reasoned determination that the
statutory conditions triggering
discretion to designate a National
Corridor for the Mid-Atlantic Critical
Congestion Area have been met.

permit, it would be difficult for the sponsor of a
transmission project to make such a showing.

65 See May 7 notice, Section VIII.C.1-3. NJ Public
Advocate argues that the congestion rents
calculated in the Congestion Study exaggerate the
adverse economic impacts on consumers because
they ignore the availability of transmission cost
hedging instruments. However, as explained in the
May 7 notice, the Department believes that while
congestion rents are a useful indicator of the
persistence and pervasiveness of congestion, the
Department is not suggesting that such rents
represent the actual monetary cost that consumers
pay specifically as a result of congestion. The May
7 notice’s discussion of increased costs to
consumers focused on differences in actual power
and capacity prices paid as a result of the
documented congestion, rather than projections of
congestion rents.

D. Boundaries of the Mid-Atlantic Area
National Corridor

Summary of Comments

Numerous commenters argued that
the draft Mid-Atlantic Area National
Corridor is impermissibly broad. For
example, ECCP states that designation of
an area spanning much of the Mid-
Atlantic region exceeds the Secretary’s
authority and the Department’s
expansive definition of “corridor”” does
not comport with Congress” definition
of “corridor”” or Congress’ intent in
enacting FPA section 216. Upper
Delaware Preservation Coalition states
that DOE exceeded its statutory
authority by disregarding the common
usage of the word ““corridor” under
EPAct and drawing the boundaries of
the draft Mid-Atlantic Area National
Corridor arbitrarily.® Southern
Environmental Law Center (SELC) states
that the definition employed by DOE in
establishing corridors under EPAct
section 368 should also apply to
National Corridors designated under
FPA section 216(a). Appalachian Trail
Conservancy states that the draft Mid-
Atlantic Area National Corridor is so

road as to be virtually meaningless.

ODEC states that a National Corridor
designation that would provide Federal
backstop siting authority for any project
in eastern portion of the PJM footprint
likely would be counter-productive to
getting transmission built in that region.
PaPUC states that the draft Mid-Atlantic
Area National Corridor is both overly
broad and overly narrow. The draft Mid-
Atlantic Area National Corridor is
overly broad, according to PaPUC,
because it includes many areas that for
a variety of economic, environmental, or
technical engineering reasons would be
excluded from any major transmission
infrastructure project studys; it is overly
narrow because the simplistic “box”
methodology ignores the actual topology
of the existing transmission grid and
excludes regions outside the “box’ that
might be equally suitable or superior for
siting National Interest transmission
infrastructure. PaPUC also objects to the
use of political boundaries that have no
clear relevance to electric infrastructure
as a physical system. PaPUC suggests
defining one or more smaller National
Corridors in the Mid-Atlantic region,
each with an entry point at the source,
an exit point at the load, and a
congestion interface in the middle.

Numerous commenters argued that
the statute requires any Mid-Atlantic
Area National Corridor to be limited to

66 See also comments of U.S. Sen. Casey,
Pennsylvania Farm Bureau, Piedmont
Environmental Council, and numerous individuals.
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the confines of the urban areas
experiencing the congestion.6” CARI
states that if any area is to be designated
in New York State, it should be those
limited portions of the existing New
York transmission system actually
functioning as a transmission constraint
or causing persistent congestion that
adversely affects consumers. CARI also
argues that a broad reading of the term
“geographic area experiencing electric
energy transmission capacity constraints
or congestion that adversely affects
consumers”’ violates the principle of
statutory construction known as the
“presumption against preemption.”

Some commenters suggested
redrawing the Mid-Atlantic Area
National Gorridor boundaries so as to
follow existing transmission lines or
highways.68

Other commenters supported the
Department’s approach. For example,
PJM and NYISO support the
Department’s source-and-sink approach.
Pepco Holdings, Inc. (PHI) states that
the draft Mid-Atlantic Area National
Corridor is appropriately broad so as to
encompass all necessary RTO-approved
system enhancements associated with
major new transmission solutions and to
complement existing and foreseeable
transmission plans. National Grid states
that the Department’s approach to
establishing boundaries for the draft
Mid-Atlantic Area National Corridor is
precisely the approach that accords
deference to existing regional, State, and
local planning and siting authorities by
preserving the flexibility those
authorities need to consider multiple
alternative solutions. EEI states that
DOE has properly delineated the draft
Mid-Atlantic Area National Corridor as
a general, inclusive geographic area, and
adds that if utility, State, or regional
agency staff indicate that the margins of
the draft Mid-Atlantic Area National
Corridor need to be modified to
encompass potential solutions, DOE
should make such modifications so that
a full array of solutions can be
considered.

NPCC expressed concern that the
Department’s source-and-sink approach
may lead to the designation of overly
narrow National Corridors. NPCC
cautions against making transmission
improvements in narrow corridors
without giving sufficient attention to the
possible need for coordinated
improvements in distant but related
parts of the Eastern Interconnection.
NPCC points out, for example, that

67 See, e.g., comments of Karl Cehonski, Susan
Morgan, and City of Paris, New York.

68 See, e.g., comments of Karen Gonzales and
Laura Krauza.

increasing the west-to-east electricity
flows in PJM without regard to broader
effects could exacerbate loop flows
around Lake Erie. Accordingly, NPCC
recommends that DOE maintain an
Interconnection-wide perspective in
making National Corridor designations
and emphasize to all stakeholders that
adding more transmission capacity
within a National Corridor could
exacerbate reliability problems outside
the Corridor unless appropriate and
coordinated countermeasures are
implemented.

DOE Response

The Department concludes that its
approach to defining the boundaries of
the draft Mid-Atlantic Area National
Corridor is consistent with the statute.
FPA section 216 does not explicitly
define the term ‘‘national interest
electric transmission corridor.” FPA
section 216(a)(2) does, however,
authorize the Department to designate
“any geographic area experiencing
electric energy transmission capacity
constraints or congestion that adversely
affects consumers” as a National
Corridor. 16 U.S.C. 824p(a)(2). “Any
geographic area” connotes no particular
shape, proportion, or size. Thus, the
language of FPA section 216(a) does not
appear to limit the shape, proportion, or
size for a National Corridor.

A few commenters point to the
approach being used by DOE and the
Federal land managing agencies to
delineate energy right-of-way corridors
for oil, gas, and hydrogen pipelines and
electricity transmission and distribution
facilities under EPAct section 368 as
evidence that the draft Mid-Atlantic
Area National Corridor is too broad to
be consistent with the statute. We
believe, to the contrary, that the
differences in the language and intent of
FPA section 216(a) and EPAct section
368 underscore the appropriateness of
the Department’s overall approach to
establishing the boundaries of the draft
Mid-Atlantic Area National Corridor.

In contrast to FPA section 216(a)(2)’s
reference to “‘any geographic area,”
EPAct section 368(e) explicitly requires
that ““[a] corridor designated under this
section shall, at a minimum, specify the
centerline, width, and compatible uses
of the corridor.” Congress could have
included similar language in FPA
section 216(a) had it intended the
Department to use the same approach to
delineating National Corridors, but it
did not. The plain language of EPAct
section 368(e) limits its applicability to
corridors “designated under this
section.” Further, despite the assertions
of some commenters, the Department
sees no reason to conclude that the

language of EPAct section 368(e)
implicitly governs FPA section
216(a)(2). Nothing in EPAct section 368
suggests that the language of EPAct
section 368(e) was intended to establish
a general definition of “corridor” for all
EPAct purposes. In fact, the heading of
EPAct section 368(e) characterizes that
subsection not as a definition, but rather
as “Specifications of Corridor.” Further,
while FPA section 216 was added to the
FPA by EPAct section 1221(a), it was
part of a stand-alone title called the
“Electricity Modernization Act of
2005.” 69

Moreover, National Corridors
designated under FPA section 216(a)
serve a fundamentally different purpose
than energy right-of-way corridors for
oil, gas, and hydrogen pipelines and
electricity transmission and distribution
facilities, designated under EPAct
section 368; therefore, use of different
approaches to delineating the respective
corridors is not only appropriate, it is
necessary. The corridors called for by
EPAct section 368 are specifically
characterized as “‘right-of-way
corridors.” Congress required that the
Federal land-managing agencies
designate these right-of-way corridors
through amendments to their land use
resource management plans or
equivalent land use plans. Thus,
designation of right-of-way corridors
under EPAct section 368 is in the nature
of land use planning.

In contrast, when the Department
designates National Corridors under
FPA section 216(a) it is not engaging in
land use planning. FPA section 216(a)
established a profoundly different task
for the Department, a task that is novel
in the realm of electric system planning
and development. As discussed in
Section I.A above, the Department’s role
under FPA section 216(a) is limited to
the identification of congestion and
constraint problems and the geographic
areas in which these problems exist, and
does not extend to the functions
performed by siting authorities in
evaluating routes for transmission
facilities. None of the considerations
listed in FPA section 216(a)(4) speak to
land use issues. Thus, unlike an EPAct
section 368 energy right-of-way
corridor, an FPA section 216(a) National
Corridor is not intended to identify a
potential transmission siting route. As
the Supreme Court recently held, “A
given term in the same statute may take
on distinct characters from association
with distinct statutory objects calling for
different implementation strategies.” 70

69 See EPAct sec. 1201.

70 Environmental Def. v. Duke Energy Corp., 127
S. Ct. 1423, 1432 (2007).
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Numerous commenters argue that the
draft Mid-Atlantic Area National
Corridor is inconsistent with common
meanings of the term “corridor.” Given
the statutory reference to “any
geographic area” as well as the novel
nature of FPA section 216(a), it is not
clear that common meanings or past
uses of the term “corridor” have much
relevance for the delineation of National
Corridor boundaries. Nonetheless, the
Department does not believe that the
draft Mid-Atlantic Area National
Corridor is inconsistent with such
commonly accepted meanings. There
was broad consensus among the
commenters on the Congestion Study
that if a project-based approach were
not used to set National Corridor
boundaries, then a source-and-sink
approach should be. The Department
used a source-and-sink approach to
develop the boundaries of the draft Mid-
Atlantic Area National Corridor. Such
an approach comports with the common
usage of “corridor” as an area linking
two other areas. This approach is also
consistent with the physical properties
of the electric grid, because a
transmission line into a congested or
constrained load area will not benefit
that load unless the line connects with
a source of power that could help to
serve the load.

In addition to dictionary definitions
of “corridor,” commenters offer
examples of usage of the term to argue
that the draft Mid-Atlantic Area
National Corridor is overly broad.
Again, the Department questions the
relevance of such examples, even the
examples of electricity industry usage,
given the novel nature of a National
Corridor under FPA section 216(a).
However, the Department notes that
there are examples of the term
“corridor”” being used in other contexts
to refer to geographic areas not
dissimilar in size and shape to the draft
Mid-Atlantic Area National Corridor.7?

The Department does not think it is
reasonable, as some commenters have
suggested, to interpret the term
“geographic area experiencing electric
energy transmission capacity constraints
or congestion that adversely affects

71For example, in the trade context, “corridors”
are often very broad. The North American Free
Trade Agreement led to the establishment of
various trade corridors in North America. Not
unlike National Corridors, these trade corridors are
areas where there is a need to develop
transportation and communications infrastructure
to facilitate trade. These trade corridors include the
“Pacific Corridor,” which “includes the entire
geographic band formed by the Rocky Mountain
range and the Pacific Coast.” See North American
Forum on Integration Web site at http://www.fina-
nafi.org/eng/integ/
corridors.asp?langue=eng&menu=integ.

consumers’ as restricting a National
Corridor designation to the specific
confines of the load being adversely
affected by congestion or the
constrained transmission lines causing
such congestion. FPA section
216(a)(4)(A) and (B) both refer to the
Department considering economic
factors in “the corridor, or the end
markets served by the corridor.” Since
the end markets served by a National
Corridor are the load centers where
consumers are being adversely affected
by congestion, this language indicates
that Congress envisioned designation of
National Corridors that extend beyond
the location of the adversely affected
consumers. FPA section 216(b)(6)
requires that before FERC issues a
permit for a project in a National
Corridor, it must make a finding that the
project “will maximize, to the extent
reasonable and economical, the
transmission capabilities of existing
towers or structures.” Thus, FERC is
authorized to issue a permit for projects
that do not use existing towers,
provided that it concludes that use of
existing towers is not reasonable or
economical. Since FERC can only issue
permits within the bounds of a National
Corridor, this language indicates that
Congress envisioned designation of
National Corridors that extend beyond
existing constrained transmission lines.

The term ‘““geographic area
experiencing electric energy
transmission capacity constraints or
congestion that adversely affects
consumers’’ envisions an area that
encompasses the load being adversely
affected by congestion and the
constrained transmission lines causing
such congestion, but the statute is
ambiguous with regard to the precise
scope of the area. The Department
believes its source-and-sink approach to
delineating the boundaries of the draft
Mid-Atlantic Area National Corridor
represents a reasonable interpretation of
this ambiguous statutory term.

As discussed in Section I.A above,
FPA section 216(a) does not shift to the
Department the roles of electric system
planners or siting authorities in
evaluating or selecting solutions to
congestion and constraint problems.
Thus, in implementing its source-and-
sink approach, the Department has
attempted to identify source areas that
would enable a range of generation
options. Theoretically, a sink area could
be served by generation sources from
across the entire interconnection. Also,
given the long lead time involved in
planning, obtaining regulatory
approvals for, and constructing
transmission projects, areas without a
current surplus of generation could well

develop additional power sources by the
time a transmission project is
completed. Therefore, not only could
areas with existing surplus generation
function as source areas, but also areas
with projected surplus generation, or
areas with available fuel supply for
additional generation. The Department
was faced, therefore, with a
considerable range of potential source
areas from which to choose when
delineating the draft Mid-Atlantic Area
National Corridor.

In exercising its judgment as to which
source areas to use for purposes of
delineating the boundaries of the draft
Mid-Atlantic Area National Corridor,
the Department was guided by several
factors. The Department has tried to
balance the objective of accommodating
a range of options against the practical
limitations on delivery of power over
increasingly longer distances.”2 The
Department has also taken into
consideration State concerns about the
size of any Mid-Atlantic Area National
Corridor, as well as the fact that
Congress opted for a limited approach to
Federal preemption of transmission
siting. The Department has been further
guided by the considerations identified
in FPA section 216(a)(4). Finally,
consistent with the language of FPA
section 216(a)(2) referring to designation
of a geographic area experiencing
constraints or congestion that adversely
affects consumers, the Department has
restricted its selection of source areas to
those separated from the identified sink
area, 1.e. the Mid-Atlantic Critical
Congestion Area, by one or more of the
constraints identified in Section VIII.B
of the May 7 notice as causing
congestion adversely affecting
consumers.

The result of this analysis was the
identification of two categories of source
areas: (1) The closest locations with
substantial amounts of existing, under-
used economic generation capacity
separated from the identified sink area
by one or more of the constraints
identified as causing congestion
adversely affecting consumers; and (2)
the closest locations with the potential
for substantial development of wind
generation capacity separated from the
identified sink area by one or more of
the constraints identified as causing
congestion adversely affecting
consumers. Identification of the first
category is consistent with FPA section

72 The Department recognizes, as some
commenters have pointed out, that the longer the
transmission line, the greater the associated line
losses, and that generation that is remote from a
load center is less effective in providing some of the
ancillary services required to maintain reliability
than generation that is closer to the load center.
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216(a)(4)(A), which emphasizes the
importance of ensuring adequate
supplies of reasonably priced power.
Identification of the second category is
consistent with FPA section
216(a)(4)(B), which emphasizes
diversification of supply, and FPA
section 216(a)(4)(C), which emphasizes
promotion of energy independence.
Much of the generation in the first
category happens to be coal-fired, thus
identification of that category is also
consistent with FPA section 216(a)(4)(B)
and (C).73

The Department then delineated the
draft Mid-Atlantic Area National
Corridor by identifying the counties
linking the identified source areas with
the Mid-Atlantic Critical Congestion
Area. While the Department recognizes
that political boundaries have nothing
to do with the characteristics of the
electric system, we continue to believe
that it is important to establish precise,
easily identified boundaries for the Mid-
Atlantic Area National Corridor. We
conclude that use of county boundaries
is a reasonable means of providing such
certainty.

Thus, the Department delineated the
draft Mid-Atlantic Area National
Corridor by connecting the sink area
containing consumers adversely affected
by congestion with a range of source
areas separated from the identified sink
area by the constraints causing such
congestion.”* While many commenters
complain that the identified source
areas are too far from the sink area or
that the draft Mid-Atlantic Area
National Corridor is too broad, we note
that these commenters have not
identified specific alternative source
areas or specific alternative Corridors.”>

73 As discussed in Section VIIL.C.3 of the May 7
notice, much of the existing generation fleet in the
eastern portion of PJM’s footprint and in the
downstate portion of New York is fueled by oil or
natural gas. While NJBPU argues that increasing
access to coal-fired generation would reduce fuel
diversity within the PJM footprint as a whole, the
Department notes that this does not alter the
desirability of reducing where possible the reliance
on oil and natural gas. Further, given this source
area’s consistency with the other considerations in
FPA section 216(a)(4), we conclude that its use in
setting an outer bound for the draft Mid-Atlantic
Area National Corridor was appropriate.

74 The Department notes that in this instance the
sink area is large and diverse, and there are many
possible sources, meaning that DOE could have
drawn a large number of narrower but crossing or
overlapping source-and-sink corridors. The result,
however, would have been confusing, and could
have given the impression that DOE was prescribing
or advocating which source should be linked with
which sub-part of the sink area. Designating one
National Corridor encompassing the sink area and
the source areas is a more practical approach that
is consistent with the source-and-sink concept
while preserving the latitude of others to make their
decisions on the basis of more specific analyses.

75 While commenters have failed to identify
specific alternative source areas, some commenters

Further, we acknowledge NPCC’s
concerns that the draft Mid-Atlantic
Area National Corridor may be too
narrow; the grid is highly
interconnected and modifications to one
portion of the transmission system can
have significant effects on power flows
over other distant portions. However,
the desire to ensure that all potentially
required reliability upgrades are
encompassed must be balanced against
other statutory considerations. Thus,
given the overall framework of FPA
section 216 and the physical properties
of the electric grid, the Department
concludes that its approach to
delineating the draft Mid-Atlantic Area
National Corridor is consistent with the
statutory call for the designation of a
“geographic area experiencing electric
energy transmission capacity constraints
or congestion that adversely affects
consumers.” 76

Some commenters complain that the
draft Mid-Atlantic Area National
Corridor fails to provide adequate
guidance on appropriate transmission
solutions and, thus, the Department
should go back to the drawing board to
determine specific routes linking
specific sources and sinks. However, the
Department is deliberately not
attempting to identify preferred
transmission solutions. As discussed in
Section I.A above, the Department has
concluded that FPA section 216(a) was
not intended to shift to the Department
the roles of electric system planners or
siting authorities. 77

The Department recognizes that some
States are concerned about unintended
expansion of Federal siting authority to
include proposed transmission projects

have offered examples of significant potentials for
increased efficiency and distributed generation. As
discussed in Section I.A above, designation of the
draft Mid-Atlantic Area National Corridor will
neither prejudice State or Federal siting processes
against such non-transmission solutions, nor
discourage market participants from pursuing such
solutions. Thus the existence of such non-
transmission alternatives does not provide a basis
for adjusting the boundaries of the draft Mid-
Atlantic Area National Corridor or declining to
designate the Corridor.

76 With regard to comments about the
“presumption against preemption,” this doctrine
arises when there is a controversy whether a given
State authority conflicts with, and thus has been
displaced by, the existence of a Federal authority.
New York v. FERC, 535 U.S. 1, 17-18 (2002). We
are not concerned here with the validity of any
State law or regulation, nor are we invalidating any
such law or regulation. Thus, the doctrine is not
applicable.

77 With regard to PaPUC’s comment that the draft
Mid-Atlantic Area National Corridor includes areas
that for a variety of economic, environmental, or
technical engineering reasons would be excluded
from any major transmission infrastructure project
study, the Department notes that if PaPUC’s
assessment is correct, then no transmission project
will be proposed in such areas. Thus, the objection
is more academic than of real consequence.

that happen to be located within the
Mid-Atlantic Area National Corridor but
are unrelated to the problem that
prompted its designation. The
Department recognizes that while
Congress could have completely
preempted State siting of interstate
transmission facilities, it instead chose
a more limited approach. However, the
Department does not believe that
designation of the Mid-Atlantic Area
National Corridor will result in the
exercise of Federal permitting authority
beyond that envisioned by Congress.
FPA section 216(b)(4) specifies that
FERC jurisdiction is limited to projects
that will “significantly reduce
transmission congestion in interstate
commerce and protects or benefits
consumers.” As discussed in Section LA
above, FERC has stated that it interprets
this to mean that a project must
significantly reduce the transmission
congestion identified by DOE.
Therefore, only those transmission
projects within the Mid-Atlantic Area
National Corridor that would
significantly reduce congestion into or
within the Mid-Atlantic Critical
Congestion Area would be eligible for a
FERC permit.

In the May 7 notice, the Department
stated that determining the exact
boundaries of a National Corridor under
a source-and-sink approach is more an
art than a science, and there will rarely
be a dispositive reason to draw a
boundary in one place as opposed to
some number of miles to the left or
right. This statement was not, as some
commenters allege, an admission that
the boundaries of the draft Mid-Atlantic
Area National Corridor are arbitrary and
capricious. Rather, the statement was a
recognition that no single boundary line
can be determined based solely upon
analysis of the data and, thus, the
drawing of the boundary necessarily
involves the exercise of judgment. The
Department believes that it has
exercised that judgment in a reasonable
manner.

Finally, numerous commenters have
requested that particular counties be
added or removed from the Mid-
Atlantic Area National Corridor. 78 The
Department has carefully considered
these requests. However, it concludes
that its approach to delineating the draft
Mid-Atlantic Area National Corridor, as
described above, does not warrant
further adjustment.

78 See, e.g., comments of Fauquier County, VA,
Philip Morin, Jayne Baran, AEP, ODEC, Allegheny,
and FirstEnergy Service Company.
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E. Inclusion of Environmentally,
Historically, or Culturally Significant
Lands

Summary of Comments

Many commenters, including
numerous individuals, argued that the
Department should exclude National
Parks, State parks, and other
environmentally, historically, or
culturally significant lands from any
Mid-Atlantic Area National Corridor.
For example, National Parks
Conservation Association (NPCA)
opposes inclusion of any units of the
National Park System in the Mid-
Atlantic Area National Corridor. NPCA
states that the draft Mid-Atlantic Area
National Corridor conflicts with the
National Park Service Organic Act and
the provisions of the Land and Water
Conservation Fund program. Many
commenters objected to the inclusion of
the Upper Delaware River Valley in the
draft Mid-Atlantic Area National
Corridor. For example, the Upper
Delaware Preservation GCoalition noted
that the Upper Delaware River is a
Federally designated Wild and Scenic
River, whose management plan declares
“major electric lines” as incompatible
uses. Other commenters urged exclusion
of various historic sites in the Piedmont
and Shenandoah Valley regions of
Virginia. The Pennsylvania Land Trust
Association states that public lands,
including lands subject to conservation
easements, having been protected
through public and private resources,
must be exempted from conversion to
the private use of the energy industry. 79

DOE Response

The Department concludes that
exclusion of environmentally,
historically, or culturally sensitive lands
from the Mid-Atlantic Area National
Corridor is neither required nor
necessary. First, with regard to public
lands such as parks and wildlife refuges,
nothing in the statute suggests that the
Department should exclude such lands
from a national interest electric
transmission corridor. In fact, FPA
section 216(f)(2), as discussed in Section
I.A above, expressly excludes property
owned by the United States or a State
from a FERC permit holder’s exercise of
eminent domain authority. Given that
FERC can only issue permits that cover
geographic areas within a National
Corridor, the presence of explicit
statutory language clarifying that a
FERC permit does not provide the right
of eminent domain over Federal or State
property indicates that Congress

79 See also statement of Arthur Gray Coyner at
May 15, 2007, Arlington, VA public meeting.

envisioned that such property could be
included within National Corridors. 8°

The Department sees no need to
exclude Federal or State property from
the Mid-Atlantic Area National
Corridor. As discussed in Section LA
above, if FERC were to issue a permit for
a transmission facility slated to cross
any Federal or State property, the
permit holder would still need to obtain
a right-of-way across that property.
Inclusion of Federal or State property in
a National Corridor does nothing to
change the process for obtaining such a
right-of-way. In the absence of a
National Corridor designation, a
developer seeking to build a
transmission facility on Federal or State
property would need to obtain the
permission of the Federal or State
agency responsible for managing that
property. If Federal or State property
were included in a National Corridor, a
developer seeking to build a
transmission facility on such property
would still need to obtain the
permission of the Federal or State
agency responsible for managing that
property. Further, neither a National
Corridor designation nor the issuance of
a FERC permit controls a Federal or
State land management agency’s
decision whether to grant or deny a
right-of-way. Thus, contrary to the
assertions of various commenters,
inclusion of Federal and State property
within the Mid-Atlantic Area National
Corridor creates no additional risk that
such property might become the site of
a transmission facility.

Exclusion of Federal or State property
from the Mid-Atlantic Area National
Corridor is not only unnecessary, it
could also unduly restrict existing
flexibility in siting transmission
facilities. In the absence of a National
Corridor designation, a transmission
project could be built on Federal or
State property if the developer obtained
a construction permit from a State siting
agency and a right-of-way from the
Federal or State land managing agency.
FERC’s authority to issue a permit is
limited to the geographic extent of the
designated National Corridor. If Federal
and State property were excluded from
the Mid-Atlantic Area National
Corridor, then FERC would not be able
to issue a permit for any portion of a
transmission project that crossed such
property, even if the Federal or State

80 The significance of the absence of any express
exclusion of Federal or State property from the
reach of FPA section 216(a) is further underscored
by Congress’ explicit exemption of National Parks
and certain other Federal lands from the
Presidential appeal process established by FPA
section 216(h)(6). See FPA section 216(j)(2), 16
U.S.C. 824p(j)(2).

agency responsible for managing that
property were willing to grant a right-of-
way. There is no reason to believe that
Congress intended such a result.

Some commenters recommended that
the Mid-Atlantic Area National Corridor
exclude certain environmentally,
historically, or culturally significant
lands not owned by the United States or
a State. Nothing in the statute suggests
that the Department should exclude
such lands from the Mid-Atlantic Area
National Corridor. None of the
considerations listed in FPA section
216(a)(4) address any specific
environmental, historical, or cultural
factors or even land use issues in
general. While FPA section 216(a)(4) is
not an exclusive list of the factors that
the Department may consider when
designating a National Corridor, the
Department does not believe that
analysis of the effect of transmission
construction on environmentally,
historically, or culturally significant
lands is warranted at the National
Corridor designation stage. If FERC
jurisdiction were triggered under FPA
section 216(b), FERC would conduct an
evaluation of the reasonably foreseeable
effects of transmission construction on
any environmentally, historically, or
culturally significant lands, including
an analysis of alternative routes and
mitigation options.81 Based on that
analysis, FERC has the authority to
approve the application, deny the
application, or approve the application
with modifications. The Department has
delineated the Mid-Atlantic Area
National Corridor broadly enough to
enable FERC to consider a wide range of
alternative routes. Thus, the Department
sees no need to exclude
environmentally, historically, or
culturally significant lands from the
Mid-Atlantic Area National Corridor.
Further, as with Federal and State
property, exclusion of such lands could
unduly restrict existing flexibility in
siting transmission facilities, and there
is nothing in FPA section 216 that
indicates Congress intended such a
result.

Some commenters have argued that
certain Federal laws bar the
construction of transmission facilities in
certain areas, and thus the Department
should exclude those areas from the
Mid-Atlantic Area National Corridor. To
the extent that any Federal laws do limit
or prohibit construction of transmission
facilities in certain areas, FERC as well
as the States and other siting authorities

81 See FERC Order No. 689, 71 FR 69,440, 69,459,
117 FERC 161,202 at P 177 (avoidance of special
land use areas will be explored through the course
of the NEPA review).
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already are bound by those limitations
or prohibitions.82 Therefore, no
exclusion of such areas from the Mid-
Atlantic Area National Corridor is
needed.

F. Consideration of Alternatives Under
FPA Section 216(a)(2)

Summary of Comments

Several commenters, including
Governor O’Malley and Governor Kaine,
argue that the Department should
evaluate non-transmission solutions to
congestion before designating the Mid-
Atlantic Area National Corridor. Many
of these commenters argued that FPA
section 216(a)(2) requires such an
evaluation. SELC states that designation
of a Mid-Atlantic Area National
Corridor would put in place a process
that allows for fast-tracking the approval
of high-voltage transmission lines,
whereas the designation would do
nothing to fast-track investments in
energy efficiency, conservation, or other
alternative solutions to congestion.
NYPSC states that efficient price signals
allow market participants to make
informed choices when determining
whether investment in new or improved
transmission is economically justified.
Therefore, NYPSC states, the Mid-
Atlantic Area National Corridor should
only be designated if a cost/benefit
analysis shows a transmission solution
will clearly yield a net positive benefit
to the system. Otherwise, NYPSC
asserts, project developers may abandon
already planned facilities, such as
additional generation facilities
downstream of constrained or congested
transmission facilities, and States’
ability to pursue non-transmission
solutions will be compromised.

OMS states that while the Department
asserted in the May 7 notice that it was
not making findings on the optimal
remedy for congestion, the May 7 notice
nonetheless contains statements that
suggest the contrary, for example,
statements that efforts to increase
demand response in PJM do not appear
capable of forestalling the need for
additional transmission.

Other commenters, such as the
National Rural Electric Cooperative
Association and the American Public
Power Association, stated that DOE’s
proposed designations do not and
should not be interpreted to prejudge
any particular solution. NYISO argues
that the Department should not take on
the function of comparing the merits of
alternative solutions to congestion.

82 See FPA sec. 216(j), 16 U.S.C. 824p(j) (except
as specifically provided, nothing in FPA section
216 affects any requirement of any Federal
environmental law).

Duke Energy Corporation argues that
developers will make project proposals
and decisions based upon business-case
economic analyses and the availability
of appropriate cost-recovery
mechanisms, and designation of a Mid-
Atlantic Area National Corridor does
not bias this process in favor of any
particular solution.83

DOE Response

The Department concludes that
consideration of non-transmission
solutions to the congestion problems
facing the Mid-Atlantic Critical
Congestion Area is neither required nor
necessary as a precondition to
designating the Mid-Atlantic Area
National Corridor. FPA section 216(a)(2)
calls for the Secretary to consider
“alternatives and recommendations
from interested parties” before making a
National Corridor designation. The
statute, however, does not specify what
the term ‘‘alternatives” refers to.
Numerous commenters would have us
interpret the phrase to mean alternative
solutions to congestion or constraint
problems, which would then necessitate
a comparison of non-transmission
solutions against transmission solutions.
Nothing in the language of FPA section
216 requires or suggests such an
interpretation.

As discussed in Section I.A above, the
very structure of FPA section 216
indicates that the Department’s role is
limited to the identification of
congestion and constraint problems and
the geographic areas in which these
problems exist, and does not extend to
the functions of electric system planners
or siting authorities in evaluating
solutions to congestion and constraint
problems. Even the statutory
requirement to consider alternatives is
not couched in terms of an independent
analysis of a reasonable range of
alternatives, as one would expect if
Congress had intended the Department
to analyze and select a solution, but
rather refers merely to the Department
considering those alternatives and
recommendations offered by interested
parties. The Department believes that
expanding its role to include analyzing
and making findings on competing
remedies for congestion could supplant,
duplicate, or conflict with the
traditional roles of States and other
entities.

Not only does the statute not require
the Department to analyze non-
transmission alternatives, such analysis
is also not warranted as a matter of
discretion. The primary concern of
those arguing for analysis of non-

83 See also comments of PHI.

transmission solutions to congestion or
constraints is that National Corridor
designation disadvantages those
solutions, and thus, according to these
comments, the Department should only
make such a designation where it has
determined that transmission is the best
solution. As discussed in Section LA
above, the Department sees no basis to
conclude that designation of the Mid-
Atlantic Area National Corridor would
either prejudice State or Federal siting
processes against non-transmission
solutions or discourage market
participants from pursuing such
solutions.

The Department concludes that the
phrase “alternatives and
recommendations from interested
parties” as used in FPA section
216(a)(2) is ambiguous. For the reasons
given above, the Department declines to
interpret the phrase to mean non-
transmission solutions to congestion or
constraint problems. The Department
believes it is more appropriate to
interpret this phrase in a manner that
recognizes the statutory limits on DOE’s
authority. Upon completion of a
congestion study, the statute gives the
Department two options: Designate one
or more National Corridors or do not
designate any National Corridors. In
light of this statutory framework, the
Department concludes that the term
“alternatives and recommendations
from interested parties”” was intended to
refer to comments suggesting National
Corridor designations for different
congestion or constraint problems,
comments suggesting alternative
boundaries for specific National
Corridors, and comments suggesting
that the Department refrain from
designating a National Corridor.

With regard to OMS’ concerns about
certain statements in the May 7 notice,
the Department reiterates that its
designation of the Mid-Atlantic Area
National Corridor is an identification of
congestion problems and the geographic
areas in which these problems exist.
The designation does not constitute a
determination of the best solution to
those problems. The Department is
expressing no opinion about how the
identified congestion problems should
or will be addressed. To the extent that
any statements in the May 7 notice
suggested the contrary, that was not the
Department’s intent.

G. Whether DOE Should Exercise Its
Discretion To Designate the Draft Mid-
Atlantic Area National Corridor
Summary of Comments

Several commenters agreed with the
May 7 notice’s analysis that economic
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development, reliability, supply
diversity, energy independence, and
national defense and homeland security
considerations warrant the exercise of
the Secretary’s discretion to designate
the draft Mid-Atlantic Area National
Corridor. For example, PJM argued that
all of the considerations identified by
the Department demonstrate the critical
importance of designating at least the
portion of the draft Mid-Atlantic Area
National Corridor within the PJM
footprint. PJM further notes that its most
recent 2007 Regional Transmission
Expansion Plan reveals additional
looming violations of NERC’s and PJM’s
own reliability criteria beyond those
already identified in the May 7 notice.
The City of New York argues that
designation of a National Corridor
would increase reliability; heighten
national security; allow for increased
economic transfers from the PJM and
upstate New York markets into the New
York City load pocket; reduce reliance
on antiquated and inefficient generating
plants that raise air quality issues in the
densely populated New York City urban
environment; and increase diversity of
fuel sources for New York City, which
is overly reliant on an increasingly
constrained natural gas supply system.

Other commenters argued that the
considerations identified by the
Department do not support designation
of the draft Mid-Atlantic Area National
Corridor. Numerous commenters argued
that economic development
considerations do not warrant
designation of the draft Mid-Atlantic
Area National Corridor. A few
commenters argued that improving
access to coal-fired generation in the
Midwest would not in fact result in
lower power prices for consumers in the
sink area. For example, OH Siting Board
states that the generation fleet in the
Midwest is old, due for several
retirements, and uncontrolled in
emissions. Therefore, OH Siting Board
states, the additional environmental and
operational costs associated with
increased generation from these plants,
in conjunction with bidding into a
different wholesale market, may
eliminate the expected economic benefit
of improving the sink area’s access to
such plants. NJBPU argues that with the
likely advent of greenhouse gas
regulation, the cost of power from these
plants will increase, making their
output less competitive in eastern load
centers.84

Many commenters argued that even if
economic development in the sink area
would benefit from designation of the
draft Mid-Atlantic Area National

84 See also comments of Sierra Club (National).

Corridor, such benefit must be weighed
against the negative economic effect that
construction of transmission would
have on other areas within the Mid-
Atlantic Area National Corridor. For
example, New York Farm Bureau
(NYFB) states that construction of
transmission lines within the upstate
New York portions of the draft Mid-
Atlantic Area National Corridor would
increase upstate wholesale electric
costs, thus reducing the ability of the
region to recruit new upstate
employment opportunities and
negatively affecting farm businesses.
Pike County, Pennsylvania states that its
recreation and tourism industries will
suffer if the draft Mid-Atlantic Area
National Corridor is designated.

Many commenters argued that some
areas within the draft Mid-Atlantic Area
National Corridor away from the sink
area are already in a worse economic
position than the sink area that the draft
Corridor is designed to serve. Chenango
County Farm Bureau states that upstate
New York, as a region, has had one of
the lowest job growth rates in the Nation
over the past ten years. Pennsylvania
House of Representatives Majority
Leader DeWeese states that if the draft
Mid-Atlantic Area National Corridor
were designated, Pennsylvania would
become an energy hub for the urban
centers of the Mid-Atlantic region,
while residents of western Pennsylvania
would face increased electric rates and
receive no economic or quality-of-life
benefit from the resulting transmission
lines.85

Many individuals residing within the
draft Mid-Atlantic Area National
Corridor but away from the sink area
argued that designation would require
them to bear an unfair burden. For
example, Jameson O’Donnell stated:

I believe this is really an effort to take away
local control of our region to our detriment
and for the benefit of other areas which have
not planned accordingly * * *. Especially in
today’s electronic world, the tremendous
economic development occurring in MD and
VA could occur in other places (e.g.
southwestern PA) however, that opportunity
is being taken away from us as those states
try to make us the armpit of the region by
dumping all of their trash here, using all the
coal without adequate compensation for the
damage caused, and now through the
destruction of our land and economic
development potential by scarring us with
generation plants and transmission lines they
don’t want in their own states.8¢

85 See also comments of OH Siting Board,
Pennsylvania Farm Bureau, and Fauquier County,
VA.

86 See also comments of Debra Bohunicky (“[I]t is
unconscionable that these intentions to increase
power availability should only serve the interests of
a few in a specifically overusing region (such as NY

With regard to reliability
considerations, Con Ed states that the
Department has failed to account for the
adverse reliability impacts of favoring
long-haul transmission.

Numerous commenters argued that
instead of promoting national defense
and homeland security, the draft Mid-
Atlantic Area National Corridor would
actually create security problems by
promoting the construction of long
above-ground transmission lines that
would become prime targets for terrorist
attacks.8” NYFB states that before
designating a Mid-Atlantic Area
National Corridor, the Department
should examine all areas surrounding
New York City and Long Island from
which power could be supplied.

Environmental Defense states that
although it is not categorically opposed
to construction of new interstate
transmission facilities, the draft Mid-
Atlantic Area National Corridor
demonstrates a bias toward large
interstate transmission projects serving
coal and nuclear generating stations to
the detriment of demand response
programs, energy efficiency, and
distributed generation, all of which
would do more to enhance national
defense, homeland security, and energy
independence, and to provide an
adequate and reasonably priced supply
of electricity.

Other commenters argued that
additional considerations beyond those
identified in the May 7 notice warrant
the Department exercising its discretion
not to designate the draft Mid-Atlantic
Area National Corridor. Many
commenters argued that the Department
should have factored in environmental
considerations, and that had it done so,
it would have concluded that
designation is not justified. Some of
these commenters raised concerns about
the effects of long transmission lines on
viewsheds and wildlife habitat.
Numerous commenters, including many
individuals, argued that the draft Mid-
Atlantic Area National Corridor would
worsen greenhouse gas emissions and
air quality, because, they claim, the PJM
portion of the Corridor is designed to
increase coal-based generation.88 For
example, NJDEP is concerned that the
designation would undermine any
reductions in greenhouse gas emissions

city) to the grave disadvantage of those displaced
by or put under the deleterious effects of the entire
line.”), and William Loftus (“This idea of source/
sink areas is repugnant, and will cause rural
properties to be impacted so that urban dwellers
may continue to have access to cheaper power.”).

87 See, e.g., comments of York County, PA
Planning Commission, Frances Cooley, and Ralph
Neal.

88 See, e.g., comments of NPCA, Wickliffe Walker,
Mitzi Price, and Kevin Brogley.
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New Jersey may achieve through its
legislative and regulatory programs,
including the State’s recently enacted
Global Warming Response Act. Other
commenters stated that some of the
coal-based plants in the source areas
identified in the May 7 notice are
already among the most polluting in the
country and construction of additional
transmission capacity to enable these
plants to operate at higher levels will
result in additional risk to human health
and the environment.

Other commenters argued that the
Department should accord more
deference to existing State and regional
planning and siting processes and hold
off on any designation of a Mid-Atlantic
Area National Corridor until and unless
it is clear that a Federal siting forum is
needed. These commenters offered
descriptions of existing State siting and
PJM and NYISO planning processes. For
example, PaDEP states that designation
of the draft Mid-Atlantic Area National
Corridor would be a premature
usurpation of State authority given that
there is no evidence that the PaPUC has
either refused to site proposed
transmission projects, obstructed the
siting of such projects, or modified such
projects in a way that renders them
uneconomic. Governor Kaine states that
Virginia enacted an energy plan in 2006
that expressly recognizes the
importance of regional considerations,
as well as new energy efficiency and
conservation measures. NYPSC states
that because the transmission siting
process in New York works well, there
has been no demonstrated need to
designate any National Corridor within
New York State.89

Those commenters who suggested
that the Department defer designation of
any Mid-Atlantic Area National
Corridor argued that such deferral
would be consistent with FPA section
216’s recognition that States retain
primary authority over transmission
siting. These commenters also argue that
designation of a Mid-Atlantic Area
National Corridor would have an
extremely disruptive effect on energy
planning efforts currently ongoing in the
States. For example, Governor Kaine
states that designation of a Mid-Atlantic
Area National Corridor along with
ensuing FERC siting proceedings could
have the effect of delaying construction
of transmission in Virginia, contrary to
the purpose of FPA section 216.
Governor O’Malley states that
designation would significantly reduce
incentives for utilities to continue to

89 See also comments of NJ Public Advocate,
CARI, and ODEC.

work cooperatively with Maryland
agencies.

On the other hand, some commenters
urged the Department not to defer
designation of a Mid-Atlantic Area
National Corridor. For example, AEP
argued that Federal backstop authority
would provide the impetus needed to
bring parties together and resolve any
impasse in a timely fashion. AEP states
that the obstacles and excessive delays
it encountered during the 15-year
process of siting and building its
Jacksons Ferry—Wyoming line
demonstrate the dire need for National
Corridors to be designated. National
Grid argues that as a practical matter, no
prudent transmission developer would
rely on a National Corridor designation
to circumvent regional, State, or local
planning and siting rules and processes,
because the developer will need the
support of key stakeholders such as
customers, States, and local authorities
for other reasons.®?

DOE Response

The Department recognizes that FPA
section 216 adopted a novel approach to
addressing congestion problems, and
that many commenters have grave
concerns about the effects of this new
approach. However, after careful
consideration of these concerns, the
Department concludes that designation
of the draft Mid-Atlantic Area National
Corridor is consistent with the intent of
FPA section 216(a).

As an initial matter, the Department
notes that a number of the comments
seem premised on the assumption that
designation of the draft Mid-Atlantic
Area National Corridor would create a
bias in favor of long transmission lines
running the full length of the Corridor,
and in particular long transmission lines
connecting to coal-fired generation. The
Department regards such an assumption
as unfounded. As discussed in Section
I.A above, a National Corridor
designation does not constitute a
finding that transmission must or even
should be built; it does not prejudice
State or Federal siting processes against
non-transmission solutions; and it
should not discourage market
participants from pursuing such
solutions. Further, even within the
realm of potential transmission
solutions, designation of the draft Mid-
Atlantic Area National Corridor would
not favor any particular transmission
project within the Corridor. While the
Department did identify regions with
coal-fired generation as source areas

90 See also comments of WIRES and statement of
Bill May at May 23, 2007, New York, NY public
meeting.

when it delineated the draft Mid-
Atlantic Area National Corridor, such
delineation was not a determination that
transmission lines connecting those
particular source areas to the sink area
must or should be built, or that such
projects are preferable to other
transmission projects. The Department’s
identification of source areas was a
means of setting an outer bound on the
geographic range of potential
transmission projects that could become
subject to FERC jurisdiction.
Designation of the draft Mid-Atlantic
Area National Corridor no more dictates
or endorses the construction of
transmission lines to access coal-fired
generation than it does the construction
of transmission lines to access the wind-
rich identified source areas. If a
transmission project were proposed
within the draft Mid-Atlantic Area
National Corridor to deliver generation
to the Mid-Atlantic Critical Congestion
Area from somewhere other than the
identified source areas, the developer of
the project would be eligible to seek a
FERC permit, provided it met the
standards of FPA section 216(b). The
Department sees no reason to conclude
that designation of the draft Mid-
Atlantic Area National Corridor would
discourage any such projects.91

Given that designation of the draft
Mid-Atlantic Area National Corridor
does not determine whether or which
transmission projects will be built,
concerns about the reliability, national
security, and environmental effects of
long transmission lines and
transmission lines accessing coal-fired
generation are not germane at this stage.
If FERC jurisdiction under FPA section
216(b) were triggered, FERC would
analyze and take into consideration the
reasonably foreseeable effects of that
project, including the reliability impacts
of the project,?2 implications for

91 For example, when explaining its rationale for
the eastern boundary of the draft Mid-Atlantic Area
National Corridor in the May 7 notice, the
Department explicitly recognized that if additional
generating capacity were developed at the Calvert
Cliffs nuclear plant, additional transmission
capacity would likely be needed to enable the
electricity output to be moved from the Calvert
Cliffs substation to the load centers in the sink area.
Since the issuance of the May 7 notice, UniStar
Nuclear has filed a partial application with the
Nuclear Regulatory Commission to construct an
additional unit at Calvert Cliffs. See UniStar
Nuclear, NRC Project No. 746, Submittal of a Partial
Combined License Application, Acc. No.
ML071980292 (filed July 13, 2007).

92 See FERC Order No. 689, 71 FR 69,440, 69,446,
117 FERC {61,202 at P 41 (“[The Commission] will
investigate and determine the impact the proposed
facility will have on the existing transmission grid
and the reliability of the system.”).
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national security,?3 and air quality and
greenhouse gas impacts, as required by
NEPA and other environmental laws.94

Commenters have disputed the
Department’s reliance on economic
growth considerations. Some have
argued that improving access to coal-
fired generation in the Midwest will not
reduce power prices in the Mid-Atlantic
Critical Congestion Area because of
likely increases in the cost of generation
from such sources. The Department has
documented that consumers in the Mid-
Atlantic Critical Congestion Area are
currently paying higher power prices
because of persistent congestion that
thwarts access to cheaper power
sources.?® As discussed above,
designation of the Mid-Atlantic Area
National Corridor is not a determination
that transmission must, or even should,
be built, let alone that transmission to
a particular generation source must be
built. If potential future events, such as
the adoption of greenhouse gas
regulation, were to occur and increase
the operating costs of generation sources
that are currently relatively cheap, such
developments would be taken into
consideration by market participants
evaluating their economic incentives to
build a transmission project to those
sources. Such developments would
likely also be relevant in any FERC
permit proceeding, given FPA section
216(b)(4)’s requirement that any project
authorized by FERC must benefit or
protect consumers. Moreover, we note
that our designation of the draft Mid-
Atlantic Area National Corridor is not
motivated solely by a concern over price
differentials. Consumers in the Mid-
Atlantic Critical Congestion Area are
facing near-term threats to the adequacy
of their electricity supply.?¢ Even if
coal-fired power from some of the
identified source areas becomes more
expensive, it may still be needed in
substantial amounts to serve demand in
the Mid-Atlantic Critical Congestion
Area.

With regard to the other comments
concerning economic development
considerations, the Department
recognizes that it is critically important
to consider the relative effect that
proposed transmission facilities will
have on the economic development of
the communities through which they
are routed versus the communities those
facilities will serve. However, how a

93 See id., 71 FR 69,440, 69,459, 117 FERC
61,202 at P 180 (“Homeland security related
issues will be addressed on a case-by-case basis.”).

94 See id., 71 FR 69,440, 69,456, 117 FERC
161,202 at P 141.

95 See May 7 notice, Sections VIIL.B and VIIL.C.1.

96 See id., Section VIII.C.2; see also comments of
PJM.

transmission line actually affects a
community through which it is routed
is chiefly a function of how the line is
sited and how its costs are allocated,
neither of which is determined by a
National Corridor designation.9?
Further, FPA section 216(a)(4)(A)
provides for consideration of the effect
that congestion and constraints are
having on economic development; it
does not speak to the economic impacts
of adding transmission capacity to
address such congestion and
constraints. While FPA section 216(a)(4)
is not an exclusive list of the factors that
the Department may consider when
deciding whether to designate a
National Corridor, the Department does
not believe that consideration of the
effect of adding transmission capacity
on economic development is warranted
at the National Corridor designation
stage. If FERC jurisdiction under FPA
section 216(b) were triggered, FERC
would consider the reasonably
foreseeable economic effects of the
proposed project on the communities
through which it is proposed to be
routed.98

Some commenters urge us to defer
any designation of a Mid-Atlantic Area
National Corridor until States and
regional planning efforts have had more
time to address the congestion
problems. These commenters provide
details on the effectiveness of various
State and RTO or ISO planning
processes. As the Department stated in
the May 7 notice, we do not believe that
Congress envisioned the adoption of a
wait-and-see approach to National
Corridor designation. Nothing in the
comments we have received on the May
7 notice has changed our view of this
subject.

Congress could have instructed the
Department to study the adequacy of
State siting processes and consider that
information when making National
Corridor designations, but Congress did
not do so. Nothing in FPA section 216(a)
even mentions the issue of the State
siting processes. Instead, Congress itself,
in FPA section 216(b)(1), specified the
conditions related to State siting
processes that would trigger potential
Federal siting authority after

97 As discussed in the May 7 notice, cost

allocation for transmission facilities is a long-
standing FERC function.

98 See, e.g., FERC Order No. 689, 71 FR 69,440,
69,446, 117 FERC {61,202 at P 42 (“The
Commission will also consider the adverse effects
the proposed facilities will have on land owners
and local communities.”); see also id., 71 FR
69,440, 69,456-57, 117 FERC {61,202 at P 150
(applicant required to provide information
concerning the impact of the proposed project on
the towns and counties in the vicinity of the
project).

designation of a National Corridor.99
Thus, the Department believes that
evidence of the adequacy of State siting
processes is not relevant to the
Department’s decisio