>
GPO,

Federal Register/Vol. 72, No. 161/ Tuesday, August 21, 2007 / Notices

46691

interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
No. SR-Amex—2007-77 on the subject
line.

Paper Comments

e Send paper comments in triplicate
to Nancy M. Morris, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
No. SR-Amex—2007-77. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, 100 F Street, NE., Washington,
DC 20549, on official business days
between the hours of 10 a.m. and 3 p.m.
Copies of such filing will also be
available for inspection and copying at
the principal office of the Amex. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-Amex—2007-77 and should
be submitted on or before September 11,
2007.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.10

Florence E. Harmon,

Deputy Secretary.

[FR Doc. E7-16394 Filed 8—20-07; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that on August
10, 2007, the Boston Stock Exchange,
Inc. (“BSE” or “Exchange”) filed with
the Securities and Exchange
Commission (“Commission”’) the
proposed rule change as described in
Items I, II, and III below, which items
have been prepared by the BSE. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend the
Boston Options Exchange (“BOX”’)
Rules to reflect BOX’s continued
participation in the Penny Pilot
Program, which would follow a two-
phased extension schedule, first
extending through March 27, 2008 and
then extending through March 27, 2009.
During this extension, the Exchange also
proposes a corresponding expansion of
the Penny Pilot Program, with each of
the two expansion phases commencing
when its corresponding extension phase
becomes operative. The text of the
proposed rule change is available on the
BSE’s Web site at (http://
www.bostonstock.com), at the offices of
the Exchange, and at the Commission’s
Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements

1017 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of this proposed rule
change is to amend the BOX Rules to
reflect BOX’s continued participation in
the Penny Pilot Program, namely its
participation in a two-phased extension
and expansion of the program. The
Exchange proposes to amend Section
33, (“Penny Pilot Program”) to Chapter
V (“Doing Business on BOX”’) of the
BOX Rules.

All six options exchanges, including
BOX, currently participate in the
thirteen class 3 Penny Pilot Program set
to expire on September 27, 2007.4 The
Exchange now proposes to both extend
and expand the Penny Pilot Program;
extending through March 27, 2008 and
expanding with an additional twenty-
two options classes during that six-
month extension period. The additional
twenty-two options classes would be as
follows: SPDRs (SPY); Apple, Inc.
(AAPL); Altria Group Inc. (MO);
Dendreon Corp. (DNDN); Amgen Inc.
(AMGN); Yahoo! Inc. (YHOO);
QUALCOMM Inc. (QCOM); General
Motors Corporation (GM); Energy Select
Sector (XLE); DIAMONDS Trust, Series
1 (DIA); Oil Services HOLDRs (OIH);
NYSE Euronext, Inc. (NYX); Cisco
Systems, Inc. (CSCO); Financial Select
Sector SPDR (XLF); AT&T Inc. (T);
Citigroup Inc. (C); Amazon.com Inc.
(AMZN); Motorola Inc. (MOT); Research
in Motion Ltd. (RIMM); Freeport-
McMoRan Copper & Gold Inc. (FCX);

3 The thirteen option classes currently in the Pilot
are: Ishares Russell 2000 IWM); NASDAQ-100
Index Tracking Stock (QQQQ); SemiConductor
Holders Trust (SMH); General Electric Company
(GE); Advanced Micro Devices, Inc. (AMD),
Microsoft Corporation (MSFT); Intel Corporation
(INTC); Caterpillar, Inc. (CAT); Whole Foods
Market, Inc. (WFMI); Texas Instruments, Inc. (TXN);
Flextronics International Ltd. (FLEX); Sun
Microsystems, Inc. (SUNW); and Agilent
Technologies, Inc. (A).

4The Pilot Program is currently set to expire on
September 27, 2007. See Securities Exchange Act
Release No. 56149 (July 26, 2007), 72 FR 42450
(August 2, 2007) (SR-BSE-2007-38). See also
Securities Exchange Act Release No. 55155 (January
23, 2007), 72 FR 4741 (February 1, 2007) (SR-BSE—~
2006—49) (“Original Penny Pilot Program Approval
Order”).
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ConocoPhillips (COP); and Bristol-
Myers Squibb Co. (BMY). These options
classes represent the most actively
traded, multiply listed options classes
that would, together with the current
thirteen Penny Pilot classes, account for
approximately 35% of total trading
volume, based on OCC year-to-date
trading volume data (through July 16,
2007). Excluded in this aggregate
measurement are Google, NDX, and
RUT because of their high premiums.

Furthermore, the Exchange proposes a
second extension and expansion of the
Penny Pilot Program. This second
proposal would extend the Penny Pilot
Program for an additional year, from
March 28, 2008 through March 27, 2009.
During this second extension, the
number of options classes trading in
pennies would again increase. The
Exchange proposes to add the most
actively traded, multiply listed options
classes up to the top 50 by volume.5
This would bring the total number of
options classes being quoted in pennies
to approximately sixty-three (the
original 13 pilot options classes, the 22
from the first expansion, plus the 28
additional options classes from the
second expansion) for the second
expansion, from March 28, 2008 to
March 27, 2009.

The minimum price variation for all
classes included in the Penny Pilot
Program, except for the QQQQs, would
continue to be $0.01 for all quotations
in option series that are quoted at less
than $3 per contract and $0.05 for all
quotations in option series that are
quoted at $3 per contract or greater. The
QQQQs would continue to be quoted in
$0.01 increments for all options series.

During the extended and expanded
pilot program, the BOX would deliver
four reports to the Commission. Each
report would analyze the impact of
penny pricing on market quality and
options system capacity. The first report
would analyze the penny pilot results
from May 1, 2007 through September
27, 2007. The second would analyze the
results from September 28, 2007
through January 31, 2008. The third
would analyze the results from February
1, 2008 through July 31, 2008. And the
fourth and final report would examine
the results from August 1, 2008 through
January 31, 2009. These reports would
be provided to the Commission within
30 days of the conclusion of the
reporting period.

5 The Exchange intends to file a 19(b)(3)(A) rule
filing to identify the options classes to be included
in the second expansion.

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with
Section 6(b) of the Act,® in general, and
furthers the objectives of Section 6(b)(5)
of the Act,” in particular, in that the
proposed rule change is designed to
foster cooperation and coordination
with persons engaged in regulating,
clearing, settling, processing
information with respect to facilitating
transactions in securities, to remove
impediments to and perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest. Based on Exchange’s
experience with the 13 pilot classes, the
Exchange believes it is appropriate to
extend and expand the pilot in the
manner described.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will result in
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments on the proposed
rule change were neither solicited nor
received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the Exchange consents,
the Commission will:

(A) By order approve such proposed
rule change, or

(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act. The
Commission also requests and
encourages interested persons to submit
comments on the following specific
questions:

615 U.S.C. 78f(b).
715 U.S.C. 78f(b)(5).

e Whether there are circumstances
under which options classes included in
the Penny Pilot should be removed from
the Pilot?

e If so, what factors should be
considered in making the determination
to remove an option class from the
Penny Pilot?

O Should an objective standard be
used? For instance, should an option
class come out of the Penny Pilot if its
trading volume drops below a threshold
amount? If so, what should that
threshold be? Or, should an option class
come out of the Penny Pilot if it is no
longer among the most actively traded
options? If so, what should be
considered the most-actively traded
options? What statistics or analysis
should be used to support a
determination to remove an options
class?

O Should a more subjective analysis
be allowed? If so, what factors should be
taken into account?

e What concerns might arise by
removing an option from the Penny
Pilot? How could such concerns be
ameliorated?

e How frequently should the analysis
be undertaken (e.g., annually, bi-
annually, quarterly), or should the
evaluation be an automated process?

e If a determination is made that an
option should be removed from the
Penny Pilot, how much notice should be
given to market participants that the
quoting increment will change?

Comments may be submitted by any
of the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-BSE-2007-40 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Nancy M. Morris, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number SR-BSE-2007-40. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
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change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, 100 F Street, NE., Washington,
DC 20549, on official business days
between the hours of 10 a.m. and 3 p.m.
Copies of such filing also will be
available for inspection and copying at
the principal office of the BSE. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-BSE-2007-40 and should
be submitted on or before September 11,
2007.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.8

Florence E. Harmon,

Deputy Secretary.

[FR Doc. E7—-16393 Filed 8—20-07; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-56258; File No. SR—
NYSEArca—2007-59]

Self-Regulatory Organizations; NYSE
Arca, Inc.; Order Granting Accelerated
Approval of Proposed Rule Change
and Amendment No.1 Thereto Relating
to Amendments to Rule 12 to Provide
Guidance Regarding New and Pending
Arbitration Claims in Light of the
Consolidation of NYSE Regulation into
NASD DR

August 15, 2007.

I. Introduction

On June 26, 2007, NYSE Arca, Inc.
(“NYSE Arca” or “Exchange”) filed
with the Securities and Exchange
Commission (“Commission”), pursuant
to Section 19(b)(1) of the Securities
Exchange Act of 1934 (“Act”) * and Rule
19b—4 thereunder,? a proposed rule
change amending NYSE Arca Rule 12.
On July 13, 2007, NYSE Arca filed
Amendment No. 1 to the proposed rule

817 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

change.? On July 23, 2007, the
Commission published for comment the
proposed rule change, as amended, in
the Federal Register.# The Commission
received no comments on the proposal.
This order approves the proposed rule
change, as amended, on an accelerated
basis.

II. Description of the Proposal

The purpose of the rule change is to
provide guidance regarding both new
and pending NYSE Arca Rule 12
arbitration claims in light of the
consolidation of the member firm
regulation function of NYSE Regulation,
Inc. (“NYSE Regulation”) with the
National Association of Securities
Dealers, Inc. (“NASD”).5 On July 30,
2007, NYSE Regulation ceased to
provide an arbitration program, and its
arbitration department (“NYSE
Arbitration”’) was consolidated with that
of NASD Dispute Resolution, Inc.
(“NASD DR”). Furthermore, NYSE
Arbitration Rules 600 through 639, and
Rule 347, only apply to NYSE
arbitration cases pending prior to
August 6, 2007, and, thereafter, the
NASD DR Codes of Arbitration
Procedure apply to any new cases
previously subject to NYSE rules.”

Because the consolidation has already
occurred, the effective date of this rule
change will be when the Commission
approves this proposed rule change
(SR-NYSEArca—2007-59) (“Effective
Date”). As a result, on and after July 30,
2007, all arbitration claims filed prior to
the Effective Date, and previously
subject to Rule 12 or NYSE Regulation
rules, will be administered by NASD
DR 8 pursuant to a Regulatory Services

3In Amendment No. 1, which supplemented the
original filing, the Exchange clarified the
applicability of Rule 12 as it was in effect on or
prior to January 31, 2007.

4 See Securities Exchange Act Release No. 556071
(July 13, 2007), 72 FR 40184 (July 23, 2007).

50n July 26, 2007, the Commission approved a
proposed rule change filed by NASD to amend
NASD’s Certificate of Incorporation to reflect its
name change to Financial Industry Regulatory
Authority Inc., or FINRA, in connection with the
consolidation of the member firm regulatory
functions of NASD and NYSE Regulation. See
Securities Exchange Act Release No. 56146 (July 26,
2007), 72 FR 42190 (Aug. 1, 2007) (SR-NASD—
2007-053).

6 The consolidation of the member firm regulatory
functions did not occur until July 30, 2007, when
definitive agreements were signed by the NYSE and
NASD. Id.

7 See Securities Exchange Act Release No. 56208
(Aug. 6, 2007), 72 FR 45077 (Aug. 10, 2007) (SR—
NYSE-2007—48) (approval order).

8NASD DR now administers NYSE Arbitration,
which is governed by NYSE Regulation Rules 600
through 639. NASD DR also administers NYSE Arca
arbitration, which is governed by Rule 12 and Arca
Equities Rule 12. NASD DR is in the process of
changing its name to FINRA DR; however, this
change has not been finalized. Once this name

Agreement with the New York Stock
Exchange LLC (“NYSE”).

The amendments to Rule 12 provide
that: (i) All arbitrations filed with NYSE
Arca after January 31, 2007 and prior to
the Effective Date, shall continue to be
governed by the Code of Arbitration
contained in the 600 series of the NYSE
Rules; (ii) arbitrations filed on or prior
to January 31, 2007 shall continue to be
governed by NYSE Arca Rule 12 as it
was in effect on or prior to January 31,
2007; and (iii) from and after the
Effective Date, disputes between NYSE
Arca Option Trading Permit (“OTP”’)
holders and NYSE Arca OTP firms,
associated persons, and/or their
customers will be arbitrated under the
NASD DR Codes of Arbitration
Procedure.

Rule 12(a) will provide detailed
guidance concerning claims involving
OTP Holders and/or OTP Firms and/or
associated persons that are asserted on
and after the Effective Date. First, any
dispute, claim or controversy between
or among OTP Holders and/or OTP
Firms and/or associated persons shall be
arbitrated pursuant to the NASD DR
Codes of Arbitration Procedure. Second,
any dispute, claim or controversy
between a customer or a non-member
and an OTP Holder and/or OTP Firm,
and/or associated person arising in
connection with the business of such
OTP Holder and/or OTP Firm and/or in
connection with the activities of an
associated person, shall be arbitrated
pursuant to NASD DR Codes of
Arbitration Procedure as provided by
any duly executed and enforceable
written agreement, or upon the demand
of the customer or non-member. This
obligation to arbitrate shall extend only
to those matters that are permitted to be
arbitrated under NASD DR Codes of
Arbitration Procedure.

Rule 12(b) will explicitly retain NYSE
Arca’s enforcement authority related to
arbitration. Rule 12(c) also will provide
that any OTP Holder and/or OTP Firm,
and/or associated person of any OTP
Holder and/or OTP Firm, that fails to
honor an award of arbitrators rendered
under the NASD DR Codes of
Arbitration Procedure, or under the
auspices of any other self-regulatory
organization, shall be subject to
disciplinary proceedings in accordance
with NYSE Arca Rule 10. Rule 12(d)

change is completed, NYSE and NYSE Arca
anticipate amending references to NASD in its rules
from NASD to FINRA. In the meantime, this rule
reflects the current name. Telephone conversation
among James F. Duffy, General Counsel, NYSE
Regulation; Lourdes Gonzalez, Assitant Chief
Counsel—Sales Practices, Commission; and
Michael Hershaft, Special Counsel, Commission
(Aug. 14, 2007).
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