8207 Thursday

Vol. 72 No. 148 August 2, 2007
Book 1 of 2 Books

Pages 42271-42626

ISUET

0

Mederal Re 0



II Federal Register/Vol. 72, No.

148/ Thursday, August 2, 2007

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 72 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the development
of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of specific
agency regulations.

‘WHEN: Tuesday, September 11, 2007

9:00 a.m.-Noon

WHERE: Office of the Federal Register
Conference Room, Suite 700
800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 72, No. 148

Thursday, August 2, 2007

Agriculture Department

See Animal and Plant Health Inspection Service

See Food Safety and Inspection Service

See Forest Service

See Rural Utilities Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42370

Animal and Plant Health Inspection Service

PROPOSED RULES

Exportation and importation of animals and animal
products:

Noncompetitive entertainment horses from countries
affected with contagious equine metritis; temporary
importation, 42318-42326

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42370-42373

Environmental statements; availability, etc.:

Nonregulated status determinations—

Monsanto Co.; soybean genetically engineered for
glyphosate herbicide tolerance, 42373—42375
Meetings:

Foreign Animal and Poultry Diseases, Secretary’s

Advisory Committee, 42375

Centers for Disease Control and Prevention

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42413-42415

Centers for Medicare & Medicaid Services
RULES
Medicare:
Ambulatory surgical centers; 2007 CY; revised payment
system policies, 4247042626
PROPOSED RULES
Medicare:
Hospital outpatient prospective payment system and
2008 CY payment rates; ambulatory service center
procedures, 42628—-43129

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Ilinois, 42381-42382

Coast Guard
RULES
Drawbridge operations:
Maryland, 42306—42307
Ports and waterways safety; regulated navigation areas,
safety zones, security zones, etc.:
New River, Jacksonville, NC, 42307-42309
Vessel documentation and measurement:
Instrument recording, 42310-42313

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

Commodity Futures Trading Commission
RULES
National Futures Association decisions in disciplinary,
membership, registration, and member responsibility
actions:
Service by facsimile (fax) or electronic means (email),
42276-42277

Corporation for National and Community Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42401-42402

Defense Acquisition Regulations System
RULES
Acquisition regulations:
Berry Amendment notification requirement, 42315
Berry Amendment restrictions; clothing materials and
components covered, 42315-42316
Limitations on tiered evaluation of offers, 42313—-42315
Technical amendments, 42313
PROPOSED RULES
Acquisition regulations:
Cost-reimbursement contracts for services; payments,
42366—42367
Item identification and valuation clause update, 42367—
42369

Defense Department
See Defense Acquisition Regulations System
RULES
Protection of archaeological resources; uniform regulations;
CFR part reinstated, 42298-42306
NOTICES
Meetings:
National Security Education Board Group of Advisors,
42402

Education Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 42402—42403
Meetings:
Reading First Advisory Committee, 42403

Employment and Training Administration

NOTICES

Adjustment assistance; applications, determinations, etc.:
Circa 1801 Doblin, 42432-42433
Maytag Corp., 42434
Freightliner et al., 42430-42431
Independent Steel Castings Co., 42431-42432
International Automotive Components Group, 42433
Joan Fabrics Corp., 42432
Mastercraft Fabrics, LLC, 42433—-42434
McCormick & Co., Inc., 42434
Performance Machine et al., 42435—42436
Visteon Systems, LLC, 42436—42437
Wyeth Pharmaceuticals, 42437

Aliens; permanent employment in U.S.; labor certification:
Potential non-compliance reports receipt; e-mail address

establishment, 42437



v Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Contents

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States; air quality planning
purposes; designation of areas:
Georgia, 42354-42363
Air quality implementation plans; approval and
promulgation; various States:
Florida, 42344—42347
Georgia, 42347-42354
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 42409-42411

Executive Office of the President
See Management and Budget Office
See Trade Representative, Office of United States

Federal Aviation Administration
RULES
Airworthiness standards:
Special conditions—
Centex Aerospace, Inc.; Cirrus Design Corp. Model
SR22 airplane, 42274-42276
PROPOSED RULES
Airworthiness directives:
Boeing, 42326-42328
Empresa Brasileira de Aeronautica S.A. (EMBRAER),
42328-42330
NOTICES
Aeronautical land-use assurance; waivers:
Orlando Executive Airport, FL, 42464—42465

Federal Bureau of Investigation

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42429

Federal Energy Regulatory Commission

RULES

Electric utilities (Federal Power Act):
Section 203 transactions; supplemental policy statement,

42277-42290

PROPOSED RULES

Practice and procedure:
Filing via Internet, 42330-42335

NOTICES

Electric rate and corporate regulation combined filings,

42406—42408

Off-the record communications, 42409

Applications, hearings, determinations, etc.:
ArcLight Energy Marketing, LLC, 42403-42404
Barclays Capital Energy, Inc., 42404
Glacial Energy of Maryland, Inc., 42404-42405
Glacial Ridge Wind Power LLC et al., 42408—-42409
Leaf River Energy Center LLC, 42405—-42406
UNS Electric, Inc., 42406
Windy Hill Gas Storage, LLC, 42406

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 42411
Formations, acquisitions, and mergers, 42411-42412

Fish and Wildlife Service
NOTICES
Endangered and threatened species:
Louisiana black bear, etc.; 5-year reviews, 42425-42426
Recovery plans—
Vermilion darter, 42426-42427
Endangered and threatened species permit applications,
determinations, etc., 42424—42425

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
Emodepside and praziquantel, 42291
Oxytetracycline hydrochloride injection, 42290-42291
NOTICES
Reports and guidance documents; availability, etc.:
Animal drug user fee rates and payment procedures for
(FY) 2008, 4241542419

Food Safety and Inspection Service
NOTICES
Meetings:
Meat and Poultry Inspection National Advisory
Committee, 42375—-42376

Foreign-Trade Zones Board
NOTICES
Applications, hearings, determinations, etc.:
Puerto Rico
Merck Sharpe & Dohme Quimica De Puerto Rico, Inc.;
pharmaceutical manufacturing facility, 42382

Forest Service
NOTICES
Environmental statements; notice of intent:
Colville National Forest, WA, 42376—42378
Meetings:
Resource Advisory Committees—
Glenn/Colusa County, 42378
Siskiyou County, 42378
Reports and guidance documents; availability, etc.:
Continental Divide National Scenic Trail; policy
directive, 42378—42381

Health and Human Services Department

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Food and Drug Administration

See Health Resources and Services Administration

See Substance Abuse and Mental Health Services
Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42412

Reports and guidance documents; availability, etc.:

American Health Information Community Successor
White Paper; implementation, 42412-42413

Health Resources and Services Administration
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 42419-42420
Meetings:
Rural Health and Human Services National Advisory
Committee, 42420

Homeland Security Department
See Coast Guard



Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Contents

Housing and Urban Development Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42422-42423

Privacy Act; systems of records, 42423-42424

Interior Department

See Fish and Wildlife Service
See Land Management Bureau
See Reclamation Bureau

Internal Revenue Service
RULES
Estate and gift taxes:
Generation-skipping transfer tax purposes; qualified
severance of trust, 42291-42298
PROPOSED RULES
Estate and gift taxes:
Generation-skipping transfer tax purposes; severance of
trust, 42340—42344
Income taxes:
Type I supporting organizations that are not
functionally integrated; payout requirements, 42335—
42339

International Trade Administration
NOTICES
Antidumping:
Ball bearings and parts from—
Germany, 42385-42386
Brake rotors from—
China, 42386—42390
Fresh garlic from—
China, 42390
Fufuryl alcohol from—
Thailand, 42390-42392
Hand trucks and parts from—
China, 42392-42393
Silicomanganese from—
Various countries, 42393-42395
Stainless steel bar from—
Spain, 42395-42396
Wooden bedroom furniture from—
China, 4239642398
Antidumping and countervailing duties:
Administrative review requests, 42383—-42384
Five year (sunset) reviews—
Advance notification, 42382—42383
Honey from—
Argentina and China, 42384-42385
Countervailing duties:
Circular welded carbon quality steel pipe from—
China, 42399
Hot-rolled carbon steel products from—
India, 42399-42400
Tariff rate quotas:
Cotton shirting fabric, 42400
Applications, hearings, determinations, etc.:
Methodist Hospitals of Dallas et al., 42398—-42399

Justice Department
See Federal Bureau of Investigation
See Justice Programs Office

Justice Programs Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 42429-42430

Labor Department
See Employment and Training Administration

Land Management Bureau
NOTICES
Alaska Native claims selection:
Doyon, Ltd., 42427
Meetings:
Resource Advisory Councils—
Northwest California, 42427—-42428

Legal Services Corporation
PROPOSED RULES
Aliens; legal assistance restrictions:

Negotiated Rulemaking Working Group solicitations;
withdrawn; legal assistance to citizens of Micronesia,
Marshall Islands, and Palau residing in U.S., 42363—
42366

Management and Budget Office
NOTICES
Reports and guidance documents; availability, etc.:
Federal financial assistance-related forms amended to
include universal identifier, 42444—-42445

National Credit Union Administration
RULES
Credit unions:
Records preservation program and appendices; record
retention guidelines; catastrophic act preparedness
guidelines, 42271-42274

National Oceanic and Atmospheric Administration
RULES
Ocean and coastal resource management:
Marine sanctuaries—
Channel Islands National Marine Sanctuary, CA;
correction, 42316-42317
PROPOSED RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Bering Sea and Aleutian Islands groundfish, crab,
salmon, and scallop; correction, 42369
NOTICES
Endangered and threatened species permit applications,
determinations, etc., 42401
Grants and cooperative agreements; availability, etc.:
Monkfish Research Set-Aside Program, 42400—42401

Nuclear Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Entergy Nuclear Operations, Inc., 42440
Michigan Environmental Quality Department, 42440—
42442
Regulatory guides; issuance, availability, and withdrawal,
42442
Reports and guidance documents; availability, etc.:
Materials licensing program consolidated guidance—
medical use licenses, 42442—-42444
Applications, hearings, determinations, etc.:
Tennessee Valley Authority, 42437-42438
University of Pittsburgh, 42438-42440

Office of Management and Budget
See Management and Budget Office

Office of United States Trade Representative
See Trade Representative, Office of United States



VI Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Contents

Postal Service
NOTICES
Meetings; Sunshine Act, 42445

Reclamation Bureau
NOTICES
Environmental statements; notice of intent:
San Joaquin River Restoration Program, CA, 42428-42429

Rural Utilities Service
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 42381
Environmental statements; availability, etc.:
Norborne Baseload Plant, MO; correction, 42467

Securities and Exchange Commission

NOTICES

Investment Company Act of 1940:
BISYS Group, Inc., et al., 42449-42450
HealthShares, Inc., et al., 42447-42449
Portico Funds, Inc., et al., 42445-42447

Self-regulatory organizations; proposed rule changes:
Boston Stock Exchange, Inc., 42450—42452
International Securities Exchange, LLC, 42452-42453
New York Stock Exchange LLC, 42453—42459
NYSE Arca, Inc., 42459-42462

Small Business Administration
NOTICES
Disaster loan areas:
Kansas, 42462
Missouri, 42462
Nebraska, 4246242463
New York, 42463
North Dakota, 42463
Oklahoma, 4246342464
Texas, 42464

State Department

NOTICES

Culturally significant objects imported for exhibition:
Taddeo and Federico Zuccaro, 42464

Substance Abuse and Mental Health Services
Administration

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 42420-42422

Surface Transportation Board

NOTICES

Railroad operation, acquisition, construction, etc.:
Norfolk Southern Railway Co., 42465—42466

Trade Representative, Office of United States
NOTICES
North American Free Trade Agreement (NAFTA):
Mexico; warehouse goods entered or withdrawn from
warehouse for consumption; effective date, 42445

Transportation Department
See Federal Aviation Administration
See Surface Transportation Board

Treasury Department
See Internal Revenue Service

Separate Parts In This Issue

Part Il
Health and Human Services Department, Centers for
Medicare & Medicaid Services, 42470-42626

Part 1l
Health and Human Services Department, Centers for
Medicare & Medicaid Services, 42628—43129

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

9 CFR

Proposed Rules:

93 42318

12 CFR

TA8.ooeeeieieeeeee e 42271

T4 i 42271

14 CFR

23 e 42274

Proposed Rules:

39 (2 documents) ........... 42326,
42328

17 CFR

171 e 42276

18 CFR

Proposed Rules:
52 (3 documents) ........... 42344,
42349, 42354

48 CFR

202 (2 documents) .......... 42313
204 ... ...42313
205... ...42315
210... ...42313
213... ...42313
215... ...42313
219 e ...42313
225 (2 documents) ...42315
252 e 42315

Proposed Rules:

252 (2 documents)

50 CFR

Proposed Rules:



42271

Rules and Regulations

Federal Register
Vol. 72, No. 148

Thursday, August 2, 2007

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 748 and 749
RIN 3133-AD24

Records Preservation Program and
Appendices—Record Retention
Guidelines; Catastrophic Act
Preparedness Guidelines

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is issuing a final rule
to amend its regulations regarding a
federally-insured credit union’s
obligation to maintain a records
preservation program. The final rule
clarifies the meaning of catastrophic act
and the requirements for preserving
vital records. The agency also provides
a new Appendix B that offers guidelines
for developing a program to prepare for
a catastrophic act. NCUA believes the
revised rule language and new appendix
will facilitate the recovery of essential
operations after a catastrophic act
resulting in continued member
confidence in the credit union system.
DATES: This rule is effective September
4, 2007.

FOR FURTHER INFORMATION CONTACT:
Andrew Healey, Program Officer,
Division of Supervision, Office of
Examination and Insurance, at (703)
518—6360 or Linda K. Dent, Staff
Attorney, Office of General Counsel, at
(703) 518-6540.

SUPPLEMENTARY INFORMATION:

Background

On March 15, 2007, the NCUA Board
(Board) requested comments on
proposed amendments to parts 748 and
749 addressing catastrophic act events,
vital records preservation, and vital
member services restoration. The
agency’s previous experiences with

catastrophic acts underscored the
importance of preserving vital records
and swiftly restoring vital member
services. In particular, NCUA’s review
of events in the aftermath of hurricanes
Katrina and Rita demonstrated the need
for advance planning and preparation to
respond to a catastrophic act
successfully. In reviewing these
experiences, the Board determined the
most immediate issues for credit unions
and their members concerned access to
funds and account information, access
to facilities, and locating and
communicating with staff. The proposed
amendments drew from these
experiences to identify program
elements the Board considered essential
to restoring vital records and member
services.

While many of these elements are
covered in previous NCUA guidance
issued to federally-insured credit unions
on disaster recovery planning, the Board
wants to ensure that credit unions are
maintaining sufficient plans and
safeguards to preserve vital records. The
Board believes the regulatory changes
are necessary to ensure credit unions
establish certain minimum standards for
preserving vital records. The Board also
believes the recommendations and
guidance offered, concerning restoring
vital member services and development
of a program to prepare for a
catastrophic act, provide important
information about maintaining member
services and confidence in the credit
union system if a catastrophic act
occurs.

Summary of Comments

The Board received twelve comments
on the proposed regulation: Four from
natural person credit unions, one
corporate credit union, two national
trade associations, and five state trade
associations. While all commenters
generally supported the overall purpose
of the proposed changes, about half of
them offered recommendations on the
definitions for catastrophic act, vital
member services, and vital records, and
the proposed new Appendix B to Part
749. Comments for these items were
mixed and are discussed in further
detail below.

Section 748.1(b). Catastrophic Act
Report

The Board proposed to revise the
definition of catastrophic act to include
any event, natural or otherwise, causing

an interruption in vital member services
for more than two business days. Seven
commenters recommended additional
changes: Four commenters believe the
definition should clarify what
constitutes a business day; two
commenters suggested including cross-
references to relevant definitions in
parts 748 and 749; and one commenter
felt the definition of catastrophic act
should focus only on whether a loss of
vital member services has occurred
without regard to whether physical
damage has occurred.

Section 748.1(b) previously required a
credit union to file a report when a
catastrophic act caused physical damage
to its facilities. The proposed rule
retained this requirement but added that
a catastrophic act would include an
interruption in vital member services
lasting for more than two consecutive
business days, regardless of whether
physical damage is present. In the final
rule, the Board has substituted the word
“disaster” for “event” and added the
word “causing’ before “an
interruption” to address concerns that
relatively minor events could be
construed to trigger the need to file a
report and, also, clarifying the causal
link between a disaster and an
interruption in vital member services.
The Board believes these changes are
consistent with the usual and customary
meaning of the word catastrophe. These
changes also reinforce the Board’s view
that the reporting requirement applies
only to a disaster as opposed to a
circumstance where physical damage or
a business closing occurs but is not
disaster-related.

The Board believes adding a
definition of business day is
unnecessary and could be cumbersome
because the hours and days of
operations vary significantly among
credit unions. The word ‘““consecutive”
has been added to the regulation so the
requirement to submit a report due to an
interruption in vital member services
caused by a disaster will be triggered
when the interruption is “projected to
last more than two consecutive business
days.” Two consecutive business days
means full consecutive days on which a
credit union would normally be open
for business. For example, if a credit
union, normally operating Monday
through Friday from 9 a.m. to 5 p.m.,
shuts early on Thursday because a
hurricane has caused a loss of power,
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the credit union must file a report only
if it is unable to provide vital member
services, through any of its delivery
channels, by 9:00 am on Tuesday.
Finally, as suggested in the comments,
the Board also included a cross-
reference to the definition of vital
member services in part 749.

Part 749
Vital Member Services

Six commenters generally supported
the proposed definition, while two of
the commenters addressing this subject
suggested including a clarification that
vital member services can be provided
by any means or delivery channel. The
Board believes the additional
clarification is unnecessary as the final
rule does not restrict the manner in
which vital member services are
provided.

Vital Records

Eight commenters provided
comments on the proposed definition:
Four were in support of the proposed
change and four recommended changes.
Two of the recommendations, one from
a national trade association and the
other from a state trade association,
expressed concern about the rule’s
impact on small, non-automated credit
unions and recommended flexibility, or
exemption, for such institutions. The
Board is not persuaded an exemption
for small credit unions is warranted;
this is discussed below in the section on
the Regulatory Flexibility Act.

Another recommendation suggested
the Board include the general ledger as
a vital record. This is unnecessary
because the content of the general ledger
is contained in the records designated as
vital; the Board notes credit unions are
free to classify additional records as
vital if they choose.

As proposed, vital records is defined
to include a “list of share, deposit, and
loan balances for each member’s
account as of the most recent business
day,” and another recommendation was
that the phrase “as of the most recent
business day’”” would be clearer if the
word ‘“‘completed” were added before
“business” or the phrase “day of normal
operations’” was substituted for
“business day.” To clarify, the Board
has revised the phrase to read ““as of the
close of the most recent business day.”
This means the credit union must have
this record as of the close of the most
recent day the credit union was open for
business.

The Board is aware of some concern
about the level of detail required in the
records log, particularly where records
may be stored in an electronic format

and various individuals may be
involved in scanning paper records for
storage. This provision is re-worded
slightly in the amendment but
substantively unchanged from previous
requirements; the Board believes
recording this information is not unduly
burdensome and ensures accountability
for this important function. The log can
take various forms, for example, a data
processing system log. Where various
persons may be involved in preparing
records for storage, whether in an
electronic format or otherwise, the log
should identify who is responsible, as
stated in the regulation, for “sending the
record to storage.”

Appendix B—Catastrophic Act
Preparedness Guidelines

Nine commenters expressed an
opinion on whether to include a new
Appendix B in the regulation: Three
supported including it and six
recommended against it. Five of the six
commenters that opposed including the
appendix felt sufficient guidance
already existed. One of these five, a
national trade association, also
expressed a concern that including the
appendix and other recommendations
in the regulation would cause examiners
and credit union staff to misconstrue the
guidance as being enforceable like a
regulation. The sixth commenter felt it
would be more appropriate to integrate
the guidance into the regulation.

The Board has weighed the fact the
guidance is available from other sources
and the potential for confusion
regarding enforceability of a regulation
versus guidance. The Board believes the
benefit to credit unions in having the
guidance in proximity to the regulatory
requirement will enhance access to the
guidance and will facilitate compliance.
The Board believes including specific
words like “recommended” and
“guidance” means, as a legal matter,
that the guidance is just that—
guidance—and is not enforceable as a
regulation. These words clarify and
minimize, to the extent linguistically
possible, the potential for
misinterpretation.

NCUA, as a matter of its supervisory
obligation to protect the interests of
credit union members and the National
Credit Union Share Insurance Fund,
offers guidance to help federally-insured
credit unions meet their obligation to
protect their operations. Federally-
insured credit unions may choose to
meet this obligation through other
alternatives appropriate for their
operations.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under $10 million in
assets). This proposed rule modifies a
preexisting requirement for federally-
insured credit unions to file reports of
catastrophic acts and to have a vital
records preservation program. The
requirement to maintain vital records as
of the most recent business day versus
the existing month-end requirement
may pose some burden for non-
automated credit unions. There are
approximately 122 non-automated
credit unions or approximately 3.3% of
all small credit unions. The NCUA has
determined and certifies that this
proposed rule, if adopted, will not have
a significant economic impact on a
substantial number of small credit
unions. Accordingly, the NCUA has
determined that an RFA analysis is not
required.

Paperwork Reduction Act

The changes involve information
collection requirements. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), NCUA submitted a
copy of the proposed rule as part of an
information collection package to the
Office of Management and Budget
(OMB) for its review. OMB has
approved this collection as a revision to
an existing collection, OMB Control
Number 3133-0032.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interests. In
adherence to fundamental federalism
principles, NCUA, an independent
regulatory agency as defined in 44
U.S.C. 3502(5), voluntarily complies
with the executive order. This proposed
rule, if adopted, will not have
substantial direct effects on the states,
on the relationship between the national
government and states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined the proposed rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

Treasury and General Government
Appropriations Act, 1999

NCUA has determined that the
proposed rule will not affect family
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well-being within the meaning of
section 654 of the Treasury and General
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

List of Subjects
12 CFR Part 748

Credit Unions, Reporting and record
keeping requirements.

12 CFR Part 749

Credit Unions, Reporting and record
keeping requirements.

By the National Credit Union
Administration Board on July 26, 2007.
Mary Rupp,

Secretary of the Board.

m For the reasons set forth in the
preamble, the Board amends 12 CFR
parts 748 and 749 as set forth below.
m Accordingly, NCUA amends 12 CFR
parts 748 and 749 as follows:

PART 748—SECURITY PROGRAM,
REPORT OF SUSPECTED CRIMES,
SUSPICIOUS TRANSACTIONS,
CATASTROPHIC ACTS AND BANK
SECRECY ACT COMPLIANCE

m 1. The authority citation for part 748
continues to read as follows:

Authority: 12 U.S.C. 1766(a) and 1786(q);
15 U.S.C. 6801 and 6805(b); 31 U.S.C. 5311
and 5318.

m 2. Amend § 748.1 by revising the
second sentence of paragraph (b) to read
as follows:

§748.1 Filing of reports.
* * * * *

(b) * * * A catastrophic act is any
disaster, natural or otherwise, resulting
in physical destruction or damage to the
credit union or causing an interruption
in vital member services, as defined in
§ 749.1 of this chapter, projected to last
more than two consecutive business

days. * * *
* * * * *

PART 749—RECORDS
PRESERVATION PROGRAM AND
APPENDICES—RECORD RETENTION
GUIDELINES; CATASTROPHIC ACT
PREPAREDNESS GUIDELINES

m 1. The authority citation for part 749
continues to read as follows:

Authority: 12 U.S.C. 1766, 1783 and 1789;
15 U.S.C. 7001(d).

m 2. Amend part 749 by revising the part
heading as set forth above.

m 3. Revise § 749.0 to read as follows:

§749.0 Purpose and scope.

(a) This part describes the obligations
of all federally-insured credit unions to

maintain a records preservation program
to identify, store and reconstruct vital
records in the event that the credit
union’s records are destroyed and
provides recommendations for restoring
vital member services. All credit unions
must have a written program that
includes plans for safeguarding records
and reconstructing vital records. To
complement these plans, it is
recommended a credit union develop a
method for restoring vital member
services in the event of a catastrophic
act as defined in § 748.1(b) of this
chapter. Additionally, the regulation
establishes flexibility in the format
credit unions may use for maintaining
writings, records or information
required by other NCUA regulations.

(b) Appendix A to this part provides
guidance concerning the appropriate
length of time credit unions should
retain various types of operational
records. Appendix B to this part also
provides guidance for developing a
program for responding to a catastrophic
act to ensure duplicate vital records can
be used for restoration of vital member
services.

m 4. Revise § 749.1 to read as follows:

§749.1

For purposes of this part:

Vital member services mean
informational account inquiries, share
withdrawals and deposits, and loan
payments and disbursements.

Vital records refer to the following
records:

(a) A list of share, deposit, and loan
balances for each member’s account as
of the close of the most recent business
day that:

(1) Shows each balance individually
identified by a name or number;

(2) Lists multiple loans of one account
separately; and

(3) Contains information sufficient to
enable the credit union to locate each
member, such as address and telephone
number.

(b) A financial report, which lists all
of the credit union’s asset and liability
accounts and bank reconcilements,
current as of the most recent month-end.

(c) A list of the credit union’s
accounts at financial institutions,
insurance policies, and investments
along with related contact information,
current as of the most recent month-end.

(d) Emergency contact information for
employees, officials, regulatory offices,
and vendors used to support vital
records.

Definitions.

m 5. Revise § 749.2 to read as follows:

§749.2 Vital records preservation
program.

The board of directors of a credit
union is responsible for establishing a
vital records preservation program
within 6 months after its insurance
certificate is issued. The program must
be in writing and contain procedures for
maintaining duplicate vital records at a
vital records center. The procedures
must include: designated staff
responsible for vital records
preservation, a schedule for the storage
and destruction of records, and a
records preservation log detailing for
each record stored, its name, storage
location, storage date, and name of the
person sending the record for storage. It
is recommended credit unions include
in these procedures a method for using
duplicate records to restore vital
member services in the event of
catastrophic act. Credit unions which
have some or all of their records
maintained by an off-site data processor
are considered to be in compliance for
the storage of those records if the service
agreement specifies the data processor
safeguards against the simultaneous
destruction of production and back-up
information.

m 6. Revise § 749.3 to read as follows:

§749.3 Vital records center.

A vital records center is defined as a
storage facility, which may include
another federally-insured credit union,
at any location far enough from the
credit union’s offices to avoid the
simultaneous loss of both sets of records
in the event of a catastrophic act. A
credit union must maintain or contract
with a third party to maintain any
equipment or software for its vital
records center necessary to access
records.

m 7. Revise § 749.4 to read as follows:

§749.4 Format for vital records
preservation.

Preserved records may be in any
format that can be used to reconstruct
the credit union’s records. The format
used must accurately reflect the
information in the record, remain
accessible to all persons entitled to
access by statute, regulation or rule of
law, and be capable of reproduction by
transmission, printing, or otherwise.
m 8. Revise § 749.5 to read as follows:

§749.5 Format for records required by
other NCUA regulations.

Where NCUA regulations require
credit unions to retain certain writings,
records or information, credit unions
may use any format that accurately
reflects the information in the record, is
accessible to all persons entitled to
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access by statute, regulation or rule of
law, and is capable of being reproduced
by transmission, printing, or otherwise.
The credit union must maintain the
necessary equipment or software to
permit an examiner to access the
records during the examination process.

m 9. Add new Appendix B to part 749
to read as follows:

Appendix B to Part 749—Catastrophic
Act Preparedness Guidelines

Credit unions often look to NCUA for
guidance on preparing for a catastrophic act.
While NCUA has minimal regulation in this
area,! as an aid to credit unions it is
publishing this appendix of suggested
guidelines. It is recommended that all credit
unions develop a program to prepare for a
catastrophic act. The program should be
developed with oversight and approval of the
board of directors. It is recommended the
program address the following five elements:

(1) A business impact analysis to evaluate
potential threats;

(2) A risk assessment to determine critical
systems and necessary resources;

(3) A written plan addressing:

i. Persons with authority to enact the plan;

ii. Preservation and ability to restore vital
records;

iii. A method for restoring vital member
services through identification of alternate
operating location(s) or mediums to provide
services, such as telephone centers, shared
service centers, agreements with other credit
unions, or other appropriate methods;

iv. Communication methods for employees
and members;

v. Notification of regulators as addressed in
12 CFR 748.1(b);

vi. Training and documentation of training
to ensure all employees and volunteer
officials are aware of procedures to follow in
the event of destruction of vital records or
loss of vital member services; and

vii. Testing procedures, including a means
for documenting the testing results.

(4) Internal controls for reviewing the plan
at least annually and for revising the plan as
circumstances warrant, for example, to
address changes in the credit union’s
operations; and

(5) Annual testing.

[FR Doc. E7—14851 Filed 8-1-07; 8:45 am]
BILLING CODE 7535-01-P

1See 12 CFR 748.1(b) concerning a FICU’s
reporting of any catastrophic act that occurs at its
office to its regional director and 12 CFR 749.3
concerning the location of a FICU’s vital records
center to avoid the simultaneous loss of both sets
of records in the event of disaster.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE261; Special Conditions No.
23-201-SC]

Special Conditions: Centex Aerospace,
Inc.; Cirrus Design Corporation Model
SR22; Installation of a Full Authority
Digital Engine Control (FADEC) Engine

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Cirrus Design
Corporation, Model SR22 airplane as
modified by Centex Aerospace, Inc. This
airplane as modified by Centex
Aerospace, Inc. will have a novel or
unusual design feature(s) associated
with the installation of a full authority
digital engine control (FADEC) engine.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is July 26, 2007.
Comments must be received on or
before September 4, 2007.
ADDRESSES: Mail two copies of your
comments to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attn: Rules Docket No. CE261,
901 Locust, Kansas City, MO 64106.
You may deliver two copies to the
Regional Counsel at the above address.
Mark your comments: Docket No.
CE261. You may inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.
FOR FURTHER INFORMATION CONTACT:
Peter L. Rouse, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Room 301, Kansas
City, MO 64106; telephone (816) 329—
4135; facsimile (816) 329—-4090.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the

public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your comments on these
special conditions, send us a pre-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On, March 15, 2004, Centex
Aerospace, Inc. applied for a
supplemental type certificate for the
Cirrus Model SR22 to install a full
authority digital engine control in the
Cirrus Model SR22. CenTex Aerospace,
Inc. plans to install a Teledyne
Continental Motors model IOF-550-N
engine in a Cirrus Design Corporation
Model SR-22 airplane. This type
certified engine, approved under FAA
Type Certificate E3SO; Revision 7, dated
February 4, 2002, incorporates Full
Authority Digital Electronic Controls
(FADEC) fuel and ignition control
system. Even though the engine control
system is certificated as part of the
engine and does not interface or share
data with any of the airplane systems,
the installation of an engine with an
electronic control system requires
evaluation due to critical environmental
effects and possible effects on or by
other airplane systems. For example,
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indirect effects of lightning, radio
interference with other airplane
electronic systems, shared engine and
airplane data and power sources.

The Cirrus SR 22 is currently
approved under Type Certificate No.
A00009CH. The Cirrus SR-22 is a 3,400
pound single-engine, four-place, fixed-
gear airplane powered by a 310 hp
reciprocating engine. It has a
conventional tractor configuration and
utilizes composites for the structure.
Some unique features of the SR—22
include sidestick controls and a ballistic
recovery system, and a single
combination throttle/propeller control
lever.

The considerations for installation of
digital electronic engine control systems
were not envisaged and are not
adequately addressed in 14 CFR part 23.
The regulatory requirements in 14 CFR
part 23 for evaluating the installation of
complex systems, including electronic
systems and critical environmental
effects, are contained in § 23.1309.
However, when § 23.1309 was
developed, the use of highly airframe
integrated electronic control systems for
engines was not envisioned. Therefore,
the § 23.1309 requirements were not
applicable to systems certificated as part
of the engine (reference § 23.1309(f)(1)).
The parts of the system that are not
certificated with the engine could be
evaluated using the criteria of § 23.1309.
However, the integral nature of systems
such as these makes it unfeasible to
evaluate the airplane portion of the
system without including the engine
portion of the system. Section
23.1309(f)(1) prevents complete
evaluation of the installed airplane
system since evaluation of the engine
system’s effects is not required.

Type Certification Basis

Under the provisions of § 21.101,
Centex Aerospace, Inc. must show that
the Cirrus Design Corporation Model
SR22, as changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. AO0009CH, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. AOO0O09CH are as
follows:

Model SR22: Part 23 of the Federal
Aviation Regulations effective February
1, 1965, as amended by 23—1 through
23-53, except as follows:

23.301 through Amendment 47
23.855, 23.1326, 23.1359, not applicable

Federal Aviation Regulations 36 dated
December 1, 1969, as amended by
current amendment as of the date of
type Certification.

Equivalent Safety Items:

Equivalent Levels of Safety finding
(ACE—-96-5) made per the provisions
of 14 CFR part 23, § 23.221; Refer to
FAA ELOS letter dated June 10, 1998
for models SR20, SR22.

Equivalent Levels of Safety finding
(ACE-00-09) made per the provisions
of 14 CFR part 23, §§23.1143(g) and
23.1147(b); Refer to FAA ELOS letter
dated September 11, 2000, for model
SR22.

Special Conditions:

23—ACE-88 for ballistic parachute

23-134-SC for protection of systems for
High Intensity Radiated Fields (HIRF)

23-163-SC for inflatable restraint
system

In addition, if the regulations
incorporated by reference do not
provide adequate standards regarding
the change, the applicant must comply
with certain regulations in effect on the
date of application for the change.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23, §23.1309) do not
contain adequate or appropriate safety
standards for the Model SR22 because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis under §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

Novel or Unusual Design Features

The Centex Aerospace, Inc. modified
Cirrus Model SR22 will incorporate the
following novel or unusual design
features:

An engine that includes an electronic
control system with Full Authority
Digital Engine control (FADEC)
capability.

Discussion

The regulatory requirements in 14
CFR part 23 for evaluating the
installation of complex systems,
including electronic systems and critical
environmental effects, are contained in
§23.1309. However, when §23.1309
was developed, the use of electronic

control systems for engines were not
envisioned. Therefore, the § 23.1309
requirements were not applicable to
systems certificated as part of the engine
(reference § 23.1309(f)(1)). Although the
parts of the system that are not
certificated with the engine could be
evaluated using the criteria of § 23.1309,
the integral nature of systems such as
these makes it unfeasible to evaluate the
airplane portion of the system without
including the engine portion of the
system. However, § 23.1309(f)(1) again
prevents complete evaluation of the
installed airplane system since
evaluation of the engine system’s effects
is not required.

The Policy Statement; Installation of
Electronic Engine Control for
Reciprocating Engine, PS-ACE100-
2004-10024, states:

The current Small Airplane Directorate
Standards Office policy on EEC installation
in small airplanes, under § 23.1309, has been
to issue two special conditions. The first
special condition applies § 23.1309(a)
through (e) to the propulsion system
installation. The second special condition is
protection of the EEC from exposure to HIRF.
The evaluation should be limited to the
interfaces of the engine/control system and
verification that none of the assumptions
made for part 33 certification of the engine
are invalidated by the installation. The
analysis should not extend into data
submitted and approved as part of the engine
certification program.

The Lightning and HIRF certification
requirements for design and installation
approval of electronic equipment are
presented in 14 CFR part 23, § 23.1309,
and Advisory Gircular (AC) 23.1309-1C
and AC 23-17A. However, a typical
misinterpretation is that the concepts in
AC 23.1309-1C can be applied to engine
control systems to reduce the
certification requirements for single
engine airplanes.

The EEC is certified as part of the
engine design certification, the
certification requirements for engine
control systems must be driven by 14
CFR part 33 and the two advisory
circulars; AC 33.28-1 and AC 33.28-2.
Both of those Advisory Circulars clearly
state that electronic engine controls
must provide the same level of safety as
traditional mechanical engine controls.
We believe the EEC systems have
additional failure modes that were not
present in purely mechanical engine
controls. To ensure an equivalent level
of safety, the FAA position has always
been:

EEC System with catastrophic and
hazardous failure conditions, without an
acceptable conventional engine control
backup, lightning and HIRF protection levels
are required to be certified to the levels for
catastrophic failure conditions.
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The environmental certification tests are
normally conducted with the appropriate
category and level of RTCA/DO-160. For
HIRF, it is at the environment in the notice
or category W of section 20 of RTCA/DO-
160. For indirect effects of lightning, it is at
the appropriate category and level for pin
injection tests and multiple stroke and
multiple burst tests of section 22 of RTCA/
DO-160. When appropriate, engine
certification data may be used when showing
compliance with this requirement. However,
the effects of the installation on this data
must be addressed.

The applicant will comply with the
following special condition:

The installation of the electronic engine
control system must comply with the
requirements of § 23.1309(a) through (e) at
Amendment 23-49. The intent of this
requirement is not to reevaluate the inherent
hardware reliability of the control itself, but
rather determine the effects, including
environmental effects addressed in
§23.1309(e), on the airplane systems and
engine control system when installing the
control on the airplane. When appropriate,
engine certification data may be used when
showing compliance with this requirement;
however, the effects of the installation on this
data must be addressed.

With respect to compliance with
§ 23.1309(e), the levels required for
compliance shall be at the levels for
catastrophic failure conditions.
Applicability

As discussed above, these special
conditions are applicable to the Cirrus
Model SR22 as modified by Centex
Aerospace, Inc. Should Centex
Aerospace, Inc. apply at a later date for
a supplemental type certificate to
modify any other model included on
Type Certificate No. AO0O009CH, to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and

good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Cirrus Model SR22
airplanes as modified by Centex
Aerospace, Inc.

1. Electronic Engine Control System

The installation of the electronic
engine control system must comply
with the requirements of § 23.1309(a)
through (e) at Amendment 23—-49. The
intent of this requirement is not to
reevaluate the inherent hardware
reliability of the control itself, but rather
determine the effects, including
environmental effects addressed in
§23.1309(e), on the airplane systems
and engine control system when
installing the control on the airplane.
When appropriate, engine certification
data may be used when showing
compliance with this requirement;
however, the effects of the installation
on this data must be addressed.

With respect to compliance with
§23.1309(e), the levels required for
compliance shall be at the levels for
catastrophic failure conditions.

Issued in Kansas City, Missouri on July 26,
2007.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—14933 Filed 8—-1-07; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 171
RIN 3038-AC43

Rules Relating To Review of National
Futures Association Decisions in
Disciplinary, Membership Denial,
Registration and Member
Responsibility Actions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) hereby amends 17 CFR Part
171, by adding language to Commission
Rule §171.9(b) (manner of service),
allowing for service by facsimile (‘‘fax’’)
or by electronic means (“‘e-mail”’),
making either means of service effective
upon receipt. The amendment will also
indicate that parties who consent to
accepting service of documents by
electronic means or fax in the
underlying NFA action also consent to
accepting service by the same means in
proceedings under Part 171.

DATES: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
Thuy Dinh, Office of the General
Counsel, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5128.
SUPPLEMENTARY INFORMATION: On
October 9, 1990, the Commission
adopted Part 171 to establish standards
and procedures for its review of
decisions of registered futures
associations such as the National
Futures Association (“NFA”) in
disciplinary actions, membership denial
actions, registration actions and member
responsibility actions. 55 FR 41061.
From the time Part 171 was
promulgated until now, Commission
Rule 171.9(b) provides only for service
by personal delivery (effective upon
receipt) or service by mail (effective
upon deposit). On May 22, 2007, the
NFA asked the Commission to amend
language to Rule 171.9(b), to allow
service by fax and e-mail. In proposing
the amendment, NFA cited three
supporting arguments: (1) To avoid
undue delay (due to cautionary
procedures adopted in the post-
September 11 climate, postal mail to
U.S. government agencies is often
delayed and thus is not as effective as
it used to be prior to September 11); (2)
to take advantage of technological
means of service, which will be faster
and less costly than the mails; (3) to
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streamline procedures. NFA cites
Commission Rules under 17 CFR Part
10, which allows for service of
documents by fax in enforcement
proceedings. In addition, it cites its own
rules governing arbitration, compliance
and disciplinary cases as allowing
service by both fax and e-mail. Thus,
NFA asserts, to allow service by fax and
e-mail in Part 171 would make the
process more efficient.

After reviewing NFA’s proposed
amended language and its justifications
for the proposal, the Commission has
decided to adopt NFA’s request in its
entirety. Amending the 17 CFR 171.9(b)
to allow for service by fax and e-mail
will(a) enhance the efficiency of
proceedings under Part 171; and (b)
comport with the various capabilities of
today’s changing world.

Related Matters

A. No Notice Is Required Under 5 U.S.C.
553

The Commission has determined that
this amendment to Part 171 is exempt
from the provisions of the
Administrative Procedure Act, 5 U.S.C.
553, which generally require notice of
proposed rulemaking and provide other
opportunities for public participation.
However, 5 U.S.C. 553 gives an agency
discretion not to provide notice for
“rules of agency organization,
procedure, or practice.” Notice and
public procedure are unnecessary in
this case. The proposed amendment, if
made effective immediately, will
actually promote efficiency and
facilitate the Commission’s core
mission. For the above reasons, the
notice requirements under 5 U.S.C. 553
are inapplicable.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
agencies with rulemaking authority to
consider the impact those rules will
have on small businesses. With respect
to persons seeking Commission reviews
of NFA adjudicatory decisions, the
amendments will impose no additional
regulatory burden. Commission review
of NFA disciplinary and membership
denial actions has been carried out
pursuant to 17 CFR Part 171 since 1990.
These amendments to 17 CFR 171.9(b)
do not present any significant changes
and will in fact ease the regulatory
burden by providing more options,
greater certainty and predictability
concerning manners of service under
Part 171. Accordingly, the Acting
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the amendments will not

have a significant economic impact on
a substantial number of small
businesses.

C. Paperwork Reduction Act

The amendments to Part 171 rules do
not impose a burden within the
meaning and intent of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501,
et seq.

D. Cost-Benefit Analysis

Section 15(a) of the Commodity
Exchange Act, 7 U.S.C. 19(a), requires
the Commission to consider the costs
and benefits of its action before issuing
a new regulation. Section 15(a) further
specifies that costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. Accordingly, the
Commission can, in its discretion, give
greater weight to any one of the five
enumerated areas of concern and can, in
its discretion, determine that
notwithstanding its costs, a particular
rule is necessary or appropriate to
protect the public interest or to
effectuate any of the provisions, or
accomplish any of the purposes, of the
Commodity Exchange Act.

The amendments to Part 171 will not
create any significant change in the
Commission’s appellate process or
impose new burdens or costs thereon. In
fact, the amendments should enhance
the protection of market participants
and the public by making service more
certain, faster and cheaper.

After considering these above factors,
the Commission has determined to
amend Part 171, as set forth below.

List of Subjects in 17 CFR Part 171

Administrative practice and
procedure, Commodity exchanges,
Commodity futures.

m In consideration of the following, and
pursuant to authority contained in the
Commodity Exchange Act, the
Commission hereby amends chapter I of
title 17 of the Code of Federal
Regulations to read as follows:

PART 171-RULES RELATING TO
REVIEW OF NATIONAL FUTURES
ASSOCIATION DECISIONS IN
DISCIPLINARY, MEMBERSHIP DENIAL,
REGISTRATION AND MEMBER
RESPONSIBILITY ACTIONS

m 1. The authority citation for Part 171
continues to read as follows:

Authority: 7 U.S.C. 4a, 12a, and 21.

m 2. Section 171.9 is amended by
revising paragraph (b) to read as follows:

§171.9 Service
* * * * *

(b) Manner of Service: Service may be
made by personal delivery (effective
upon receipt), mail (effective upon
deposit), facsimile (effective upon
receipt) or electronic mail (effective
upon receipt). When service is effected
by mail, the time within which the
person served may respond thereto shall
be increased by five days. Parties who
consent to accepting service of
documents by electronic means in the
underlying NFA action also consent to
accepting service by the same means in
proceedings under this Part 171.

* * * * *

Issued in Washington, DC on the 26th of
July 2007, by the Commission.

Eileen A. Donovan,

Acting Secretary of the Commission.

[FR Doc. E7—14922 Filed 8-1-07; 8:45 am]
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FPA Section 203 Supplemental Policy
Statement
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AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Policy statement.

SUMMARY: The Federal Energy
Regulatory Commission is providing
guidance regarding future
implementation of section 203 of the
Federal Power Act. In the Supplemental
Policy Statement the Commission
adopts policies and provides
clarifications intended to continue the
encouragement of beneficial utility
industry investment while also
providing for effective customer
protections, including working in a
complementary fashion with the states
in protecting customers.

DATES: Effective Date: This
Supplemental Policy Statement is
effective July 20, 2007.
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SUPPLEMENTARY INFORMATION:

Before Commissioners: Joseph T. Kelliher,
Chairman; Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.

FPA Section 203 Supplemental Policy
Statement

1. The Commission is issuing this
Policy Statement as a supplement to the
Commission’s rulemakings issued in
2006 to implement provisions of the
Energy Policy Act of 20051 and also as
a supplement to its 1996 Merger Policy
Statement.2 The 2006 rulemakings
addressed amendments to the
Commission’s corporate review
authority under section 203 of the
Federal Power Act (FPA),3 the repeal of
the Public Utility Holding Company Act
of 1935 4 and the enactment of the
Public Utility Holding Company Act of
2005.5 Based on our experience in
implementing the new laws thus far,
and on the two technical conferences in
which industry participants and state
commissioners provided input on key

1Pub. L. 109-58, 119 Stat. 594 (2005) (EPAct
2005).

2 Inquiry Concerning the Commission’s Merger
Policy Under the Federal Power Act: Policy
Statement, Order No. 592, 61 FR 68595 (Dec. 30,
1996), FERC Stats. & Regs. 731,044 (1996) (1996
Merger Policy Statement), reconsideration denied,
Order No. 592-A, 62 FR 33341 (June 19, 1997), 79
FERC 61,321 (1997).

316 U.S.C. 824b (2000), amended by EPAct 2005,
Pub. L. No. 109-58, 1289, 119 Stat. 594, 982-83
(2005). See also Transactions Subject to FPA
section 203, Order No. 669, 71 FR 1348 (Jan. 6,
2006), FERC Stats. & Regs. {31,200 (2005), order on
reh’g, Order No. 669-A, 71 FR 28422 (May 16,
2006), FERC Stats. & Regs. {31,214, order on reh’g,
Order No. 669-B, 71 FR 42579 (]uly 27, 2006),
FERC Stats. & Regs. 131,225 (2006).

416 U.S.C. 79a et seq. (PUHCA 1935).

5EPAct 2005, Pub. L. 109-58, 1261, et seq., 119
Stat. 594, 97278 (PUHCA 2005). See also Repeal
of the Public Utility Holding Company Act of 1935
and Enactment of the Public Utility Holding
Company Act of 2005, Order No. 667, 70 FR 75592

(Dec. 20, 2005), FERC Stats. & Regs. 131,197 (2005),

order on reh’g, Order No. 667—A, 71 FR 28446 (May
16, 2006), FERC Stats. & Regs. 131,213, order on
reh’g, Order No. 667-B, 71 FR 42750 (July 28,
2006), FERC Stats. & Regs. 131,224 (2006), order on
reh’g, Order No. 667-C, 72 FR 8277 (Feb. 26, 2007),
118 FERC {61,133 (2007).

issues, including the protection of
captive customers against inappropriate
cross-subsidization and the need to
provide sufficient flexibility to
encourage industry investment that
benefits customers, the Commission
finds that it is appropriate to provide
guidance in this Policy Statement
regarding future implementation of
section 203. We clarify that this Policy
Statement supplements, and does not
replace, any part of the Commission’s
1996 Merger Policy Statement.

2. This Policy Statement is one of
three actions being taken based on the
Commission’s experience implementing
amended FPA section 203 and PUHCA
2005, as well as the record from the
Commission’s December 7, 2006 and
March 8, 2007 technical conferences
regarding section 203 and PUHCA 2005.
In addition, in separate orders, the
Commission is concurrently issuing a
Notice of Proposed Rulemaking
proposing to grant a limited blanket
authorization for certain dispositions of
jurisdictional facilities under FPA
section 203(a)(1) ¢ and a Notice of
Proposed Rulemaking proposing to
codify restrictions on affiliate
transactions between franchised public
utilities with captive customers and
their market-regulated power sales
affiliates or non-utility affiliates.?

I. Background

3.In 1996, the Commission issued the
1996 Merger Policy Statement updating
and clarifying the Commission’s
procedures, criteria and policies
concerning public utility mergers under
section 203 of the FPA.8 The purpose of
the 1996 Merger Policy Statement was
to ensure that mergers are consistent
with the public interest and to provide
greater certainty and expedition in the
Commission’s analysis of merger
applications. The 1996 Merger Policy
Statement refined and modified the
Commission’s merger policy “in light of
dramatic and continuing changes in the
electric power industry and
corresponding changes in the regulation
of that industry.” ©

4. In the 1996 Merger Policy
Statement, the Commission set out the
three factors it generally considers when
analyzing whether a proposed section

6 Blanket Authorization Under FPA Section 203,
120 FERC {61,062 (2007) (issued in Docket No.
RM07-21-000) (Blanket Authorization NOPR).

7 Cross-Subsidization Restrictions on Affiliate
Transactions, 120 FERC {61,061(2007) (issued in
Docket No. RM07-15-000) (Affiliate Transactions
NOPR).

8 Supra note 2.

91996 Merger Policy Statement, FERC Stats. &
Regs. 131,044, at 30,110.

203 transaction 10 is consistent with the
public interest: effect on competition,
effect on rates, and effect on regulation.
In 2000, the Commission issued the
Filing Requirements Rule,'* which
updated the filing requirements under
18 CFR Part 33 of the Commission’s
regulations for section 203 applications.
Among other things, the Filing
Requirements Rule codified the
Commission’s screening approach to
quickly identify mergers that may raise
horizontal competitive concerns,
provided specific filing requirements
consistent with Appendix A of the 1996
Merger Policy Statement, established
guidelines for vertical competitive
analysis, and set forth filing
requirements for mergers that
potentially raise vertical market power
concerns. The revised filing
requirements are in effect today, as
recently modified (discussed below),
and they assist the Commission in
determining whether section 203
transactions are consistent with the
public interest, provide more certainty
to applicants regarding what showings
must be made to satisfy the
Commission’s concerns under section
203, and expedite the Commission’s
review of such applications.

5. The scope of the Commission’s
section 203 review was expanded by
EPAct 2005. Among other things,
amended section 203: (1) Expands the
Commission’s review authority to
include authority over certain holding
company mergers and acquisitions, as
well as certain public utility
acquisitions of generating facilities; (2)
requires that, prior to approving a
disposition under section 203, the
Commission must determine that the
transaction would not result in
inappropriate cross-subsidization of
non-utility affiliates or encumbrance of
utility assets; 12 and (3) imposes
statutory deadlines for acting on

10 Although the Commission applies these factors
to all section 203 transactions, not just mergers, the
filing requirements and the level of detail required
may differ. 1996 Merger Policy Statement, FERC
States & Regs. {31,044, at 30,113 n.7. See also 18
CFR 2.26 (codifying the 1996 Merger Policy
Statement).

11 Revised Filing Requirements Under Part 33 of
the Commission’s Regulations, Order No. 642, 65
FR 70984 (Nov. 28, 2000), FERC Stats. & Regs.
31,111 (2000) (Filing Requirements Rule), order
on reh’g, Order No. 642—A, 66 FR 16121 (Mar. 23,
2001), 94 FERC {61,289 (2001) (codified at 18 CFR
Part 33).

12 Section 203(a)(4) is not an absolute prohibition
on the creoss-subsidization of a non-utility
associate company or the pledge or encumbrance of
utility assets for the benefit of an associate
company. If the Commission determines that the
cross-subsidization, pledge or encumbrance will be
consistent with the public interest, such action may
be permitted.
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mergers and other jurisdictional
transactions.

6. Through the Order No. 669
rulemaking proceeding, the Commission
promulgated regulations adopting
certain modifications to 18 CFR 2.26
and Part 33 to implement amended
section 203. The Commission also
provided blanket authorizations for
certain transactions subject to section
203. These blanket authorizations were
crafted to ensure that there is no harm
to captive utility customers, but sought
to accommodate investments in the
electric utility industry by facilitating
market liquidity. Some commenters in
the rulemaking proceeding urged the
Commission to grant additional blanket
authorizations. Other commenters
argued that the Commission should
adopt additional generic rules to guard
against inappropriate cross-
subsidization associated with the
mergers. Certain commenters argued
that the Commission should modify its
competitive analysis for mergers, which
has been in place for 10 years. The
Commission stated that it would
reevaluate these and other issues at a
future technical conference on the
Commission’s section 203 regulations as
well as certain issues raised in the Order
No. 667 rulemaking proceeding
implementing PUHCA 2005.

7. On December 7, 2006, the
Commission held a technical conference
(December 7 Technical Conference) to
discuss several of the issues that arose
in the Order No. 667 and Order No. 669
rulemaking proceedings. The December
7 Technical Conference discussed a
range of topics. The first panel
discussed whether there are additional
actions, under the FPA or the Natural
Gas Act (NGA), that the Commission
should take to supplement the
protections against cross-subsidization
that were implemented in the Order No.
667 and Order No. 669 rulemaking
proceedings. The second panel
discussed whether, and if so how, the
Commission should modify its Cash
Management Rule 13 in light of PUHCA
2005, and whether the Commission
should codify specific safeguards that
must be adopted for cash management
programs and money pool agreements
and transactions. The third panel
discussed whether modifications to the
specific exemptions, waivers and
blanket authorizations set forth in the
Order No. 667 and Order No. 669
rulemaking proceedings are warranted.

13 Regulation of Cash Management Practices,
Order No. 634, 68 FR 40500 (July 8, 2003), FERC
Stats. & Regs. 131,145, revised, Order No. 634-A,
68 FR 61993 (Oct. 31, 2003), FERC Stats. & Regs.
31,152 (2003) (Cash Management Rule).

Post-technical conference comments
were accepted.

8. On March 8, 2007, the Commission
held a second technical conference
(March 8 Technical Conference) to
discuss whether the Commission’s
section 203 policy should be revised
and, in particular, whether the
Commission’s Appendix A merger
analysis is sufficient to identify market
power concerns in today’s electric
industry market environment. The first
panel discussed whether the Appendix
A analysis is appropriate to analyze a
merger’s effect on competition, given
the changes that have occurred in the
industry (e.g., the development of
Regional Transmission Organizations
(RTOs)) and statutory changes (e.g., as a
result of the repeal of PUHCA 1935 and
new authorities given to the
Commission in EPAct 2005). The
second panel assessed the factors the
Commission uses in reviewing mergers
and the coordination between the
Commission and other agencies
(including state commissions) with
merger review responsibility.

II. Discussion

9. Based on the Commission’s
experiences thus far in implementing
amended section 203, the input received
through the Order No. 669 rulemaking
proceeding, and the comments received
in response to the December 7 and
March 8 Technical Conferences, the
Commission finds that additional
clarification and guidance regarding our
section 203 policy are warranted. The
Commission will provide certain
clarifications and guidance concerning:
(1) The information that must be filed as
part of section 203 applications for
transactions that do not raise cross-
subsidization concerns; (2) the types of
applicant commitments and ring-
fencing measures that, if offered, might
address cross-subsidization concerns; 14
(3) the scope of blanket authorizations
under sections 203(a)(1) and 203(a)(2);
(4) what constitutes a disposition of
control of jurisdictional facilities for
purposes of section 203; and (5) the
Commission’s Appendix A analysis.

10. We note that amended section 203
and PUHCA 2005 did not become

14 When “cross-subsidization’ occurs, some of
the costs of dealings between affiliated regulated
and unregulated companies are borne by the
regulated utility affiliate. The costs might be passed
on to captive customers through the rates of the
regulated affiliate. “Ring-fencing” employs various
techniques to separate and protect the financial
assets and ratings of the regulated utility from the
business risks of other members of the holding
company family, including bankruptcy of the
parent or its affiliates. These techniques could
preclude some types of transactions that involve
cross-subsidization.

effective until February 2006. The
Commission thus has had only 18
months’ experience under the new laws.
Therefore, we will continue to monitor
the issues that arise under section 203,
including cross-subsidization issues,
and re-evaluate our regulatory approach
as appropriate. The Commission’s goals
are to provide sufficient flexibility to
adopt customer protections as needed,
work in a complementary fashion with
the states in protecting customers,
appropriately address the need for
regulatory certainty with respect to
jurisdictional transactions, and address
ways to allow beneficial utility industry
investment that does not harm captive
customers.15

A. The Commission’s Cross-
Subsidization Concerns and Exhibit M
Requirements

11. At the December 7 Technical
Conference, a number of commenters
asserted that a vast majority of section
203 transactions pose no threat of cross-
subsidization but nonetheless, the
Commission’s regulations require
applicants to provide “an explanation,
with appropriate evidentiary support for
such explanation * * * of how
applicants are providing assurance
* * * that the proposed transaction will
not result in, at the time of the
transaction or in the future, cross-
subsidization of a non-utility associate
company or pledge or encumbrance of
utility assets for the benefit of an
associate company * * *.,’16

15 As indicated below, the Commission does not
propose actions on all of the issues raised by
commenters. For example, the Commission is not
proposing changes to its regulations that would
require: (1) Codification of specific requirements for
cash management programs and money pool
agreements; (2) codification of additional
information reporting requirements (through
section 203 applications or through routine
reporting requirements); or (3) additional, generic
actions pursuant to the Commission’s NGA
authority. Based on the types of filings made since
Order Nos. 667 and 669 became effective and the
comments raised at the technical conferences, we
do not believe further actions on these particular
issues are warranted at this time. Moreover, we note
that certain commenters recommended that the
Commission provide a list on its website of all
jurisdictional public utilities (including qualifying
facilities and exempt wholesale generators), foreign
utility companies, transmitting utilities, electric
utilities, electric utility companies, and holding
companies (as those terms are defined under EPAct
2005 and PUHCA 2005) for use by market
participants in their regulatory compliance
monitoring efforts and as they consider whether to
acquire or hold the securities of companies, the
acquisition or holding of which might or might not
be subject to FPA section 203 or PUHCA 2005.
While the Commission declines to rule on this issue
in the context of a policy statement, it will explore
the feasibility of making some of this information
publicly available on its website.

16 The explanation, to be provided as Exhibit M
to a section 203 application, includes:

Continued
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12. Several commenters argued that it
is not clear how to provide the
explanation required under Exhibit M
for transactions in which cross-
subsidization is not possible, is
precluded by existing safeguards or is
reduced to a very low possibility. Thus,
they urged the Commission to establish
criteria to identify ‘‘safe harbors” or
classes of transactions that clearly do
not raise cross-subsidization concerns.
They contended that such an approach
will enhance regulatory certainty by
letting parties know up front that with
these types of transactions, there is no
risk of additional restrictions being
imposed by the Commission.

13. The Commission’s focus generally
has been on preventing a transfer of
benefits from a public utility’s captive
customers to shareholders of the public
utility’s holding company due to an
intra-system transaction that involves
electric power or energy, generation
facilities, or non-power goods and
services.1” Goncerns arise in a number
of circumstances, including where a
market-regulated affiliate (e.g., a power
seller with market-based rates) or a non-
utility affiliate provides power or goods
and services to a franchised public
utility with captive customers, as well
as the circumstance in which the
franchised public utility with captive
customers provides power or non-power
goods and services to the market-
regulated or non-utility affiliate. For
instance, a franchised public utility
with captive customers may purchase
power from its marketing affiliate at a
price above market or sell power to its
marketing affiliate at below-market
prices, thus transferring benefits from

“Disclosure of existing pledges and/or
encumbrances of utility assets; and a detailed
showing that the transaction will not result in: any
transfer of facilities between a traditional public
utility associate company that has captive
customers or that owns or provides transmission
service over jurisdictional transmission facilities,
and an associate company; any new issuance of
securities by a traditional public utility associate
company that has captive customers or that owns
or provides transmission service over jurisdictional
transmission facilities, for the benefit of an
associate company; any new pledge or
encumbrance of assets of a traditional public utility
associate company that has captive customers or
that owns or provides transmission service over
jurisdictional transmission facilities, for the benefit
of an associate company; or any new affiliate
contract between a non-utility associate company
and a traditional public utility associate company
that has captive customers or that owns or provides
transmission service over jurisdictional
transmission facilities, other than non-power goods
and services agreements subject to review under
sections 205 and 206 of the Federal Power Act; or
if no such assurance can be provided, an
explanation of how such cross-subsidization,
pledge, or encumbrance will be consistent with the
public interest.” 18 CFR 33.2(j)(1)-(2).

17 Order No. 669, FERC Stats. & Regs. 131,200 at
P 147.

customers to shareholders of the
holding company. Further, customers
may be harmed if the franchised public
utility purchases non-power goods and
services from an affiliate at above-
market prices or sells non-power goods
and services to an affiliate at less than
market value and seeks to recover the
overcharges or the undercharges
through rates for service to captive
customers.!8 Concerns may also arise
with respect to intra-corporate financing
transactions that may encumber
franchised public utility assets in favor
of a market-regulated or non-utility
affiliate. The Commission’s regulatory
concern with this particular form of
cross-subsidization is with the potential
adverse impact of the internal finance
transaction on the rates of a franchised
public utility with captive customers.

1. “Safe Harbors” for Meeting Exhibit M
Requirements for Certain Transactions

14. Since the February 2006 effective
date of the FPA section 203
amendments, the Commission has
gained sufficient experience in
implementing the cross-subsidization
provision of FPA section 203(a)(4) to
provide policy guidance on the cross-
subsidization demonstration required by
Exhibit M. As described above, there are
many instances where cross-
subsidization can occur, but our focus is
on the specific requirements under
section 203(a)(4) and the Order No. 669
rulemaking proceeding—inappropriate
cross-subsidization of non-utility or
market-regulated affiliates or the pledge
or encumbrance of utility assets for the
benefit of an associate company. The
concern arises in a corporate structure
that has at least one franchised public
utility with captive customers and one
or more non-utility affiliates or market-
regulated utility affiliates (i.e., utilities
regulated on a market rather than a cost
basis). These types of relationships
provide opportunities for cross-
subsidization in routine transactions
between affiliates in addition to more
significant transactions such as transfers
of utility assets, encumbrance of utility
assets, new affiliate contracts, and
issuance of securities by affiliates (that
usually receive more public scrutiny or
regulatory attention).

15. Where these affiliate relationships
do not exist, that is, where a transaction
involves only market-regulated and/or

18 Transactions Subject to FPA Section 203, 70 FR
58636 (Oct. 7, 2005) FERC Stats. & Regs. 132,589
at P 47 (2005. In the concurrent Affiliate
Transactions NOPR, supra note 7, the Commission
is proposing to extend the affiliate abuse
restrictions to apply to all franchised public utilities
with captive customers and their market-regulated
power sales affiliates and non-utility affiliates.

non-utility affiliated entities or is a bona
fide, arm’s-length, bargained-for
exchange, then the transaction is not
likely to result in inappropriate cross-
subsidization and the detailed
explanation and evidentiary support
required by Exhibit M may not be
warranted.

16. Accordingly, for purposes of
compliance with Exhibit M, the
Commission will recognize three classes
of transactions that are unlikely to raise
the cross-subsidization concerns
described in the Order No. 669
rulemaking proceeding. These, in effect,
are “‘safe harbors” for meeting the
section 203 cross-subsidization
demonstration, absent concerns
identified by the Commission or
evidence from interveners that there is
a cross-subsidy problem based on the
particular circumstances presented.

17. The first class of transactions
includes those transactions where the
applicant shows that a franchised public
utility with captive customers is not
involved. If no captive customers are
involved, then there is no potential for
harm to customers. Therefore,
compliance with Exhibit M could be a
showing that no franchised public
utility with captive customers 19 is
involved in the transaction.

18. The second class of transactions
includes those transactions that are
subject to review by a state commission.
The Commission, in the context of
specific mergers or other corporate
transactions, intends to defer to state
commissions where the state adopts or
has in place ring-fencing measures to
protect customers against inappropriate
cross-subsidization or the encumbrance
of utility assets for the benefit of the
“unregulated” affiliates. Therefore,
compliance with Exhibit M could be
satisfied with a showing that the
proposed transaction complies with
specific state regulatory protections
against inappropriate cross-
subsidization by captive customers. If a
state does not have the authority to
impose cross-subsidization protections,
however, the transaction would not
qualify for this safe harbor.

19. The third class of transactions are
those involving only non-affiliates.
Where a franchised public utility
transacts only with nonaffiliated
entities, the potential for inappropriate
cross-subsidization of a non-utility
associate company or the pledge or
encumbrance of utility assets for the
benefit of an associate company

19 The Commission has defined “captive
customers,” for purposes of FPA section 203, to
mean “any wholesale or retaile electric energy
customers served under cost-based regulation.” 18
CFR 33.1(b)(5).
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generally is not present. Therefore,
compliance with Exhibit M could be
satisfied with a showing that a public
utility transacts only with nonaffiliated
entities. This category includes a
transfer of assets between a public
utility and non-affiliates, but does not
include mergers with, or acquisitions of,
public utilities.

20. After review of a section 203
application relying on any of these “safe
harbors,” if the Commission finds that
the applicant has failed to make a
sufficient showing that it meets the
criteria described above, then the
application will be deemed to be
deficient and a new Exhibit M will be
required.

2. Other Means of Addressing Cross-
Subsidization Concerns

21. Intra-corporate financing
transactions may raise cross-
subsidization concerns if the assets of a
franchised public utility with captive
customers are used to finance its
market-regulated utility affiliates or
non-utility affiliates or their activities.
In the December 7 Technical
Conference, several commenters noted
that their states had implemented ring-
fencing measures to mitigate potential
risks of cross-subsidization but that
many states had not. These commenters
suggested that the Commission
implement safeguards to mitigate risks
in the absence of state regulation
(although not necessarily on a generic
basis, relying on the states where the
state has already taken such measures).
Most commenters urged the
Commission to continue to review
whether potential mergers required
additional protections on a case-by-case
basis. Representatives of the state
commissions, including the Oregon
Public Utility Commission, Wisconsin
Public Service Commission and
Missouri Public Service Commission,
recommended that the Commission only
act where there is a demonstrable gap in
state authority. None supported
adoption of federal, mandatory ring-
fencing conditions. Some commenters
did not oppose the establishment of
guidelines on the kinds of protections
that might be appropriate in different
cases.20

22. American Public Power
Association and the National Rural
Electric Cooperative Association argued
that the Commission adopt regulations
with minimum cross-subsidization
safeguards that would apply in all cases,

20 See, e.g., Comments of Clifford M. Naeve,
December 7 Technical Conference, Tr. 91-92;
Comments of Joseph G. Sauvage, December 7
Technical Conference, Tr. 56-58.

and also provide an exhaustive menu of
additional cross-subsidization
safeguards, including ring-fencing
measures, that applicants might propose
or that the Commission might impose in
appropriate cases. They proposed that
the Commission codify its code of
conduct requirements in the regulations
and that these restrictions be made
applicable to all traditional public
utilities and their unregulated affiliates.

23. The Commission agrees that it is
appropriate to codify in our regulations
code of conduct affiliate restrictions to
prevent cross-subsidization involving
power and non-power goods and
services transactions and to make those
prophylactic restrictions applicable to
all traditional (franchised) public
utilities (not just public utilities seeking
section 203 approval) and their
transactions with power sellers as well
as non-utility affiliates. Accordingly,
contemporaneous with this Policy
Statement, we are instituting a Notice of
Proposed Rulemaking to do this.
However, with respect to additional
restrictions that may be appropriate for
section 203 applicants, such as ring-
fencing restrictions, the Commission
does not believe it is necessary or
appropriate to mandate generic one-
size-fits-all protections for all section
203 applicants. Rather, the Commission
will examine the facts and
circumstances of each transaction and
determine on a case-by-case basis
whether additional protections against
inappropriate cross-subsidization or
encumbrances of utility assets are
necessary. As noted above, part of our
approach will involve review of
whether state commissions have
authority to impose cross-subsidy
protections or have in place such
protections. The Commission, as a
general matter, intends to defer to state-
adopted protections unless they can be
shown to be inadequate to protect
wholesale customers. This deference is
appropriate because retail customers
typically represent the vast majority of
load served by a franchised public
utility, and ring-fencing measures
typically affect the entire corporation,
thereby protecting both retail and
wholesale customers. If it can be shown,
however, that these measures are
inadequate to protect wholesale
customers in a given case, the
Commission may adopt supplemental
protections as appropriate. Finally, we
emphasize that, consistent with section
203 and the Commission’s regulations,
all section 203 applicants must
demonstrate that a proposed transaction
will not result in inappropriate cross-
subsidization of non-utility associate

companies or the inappropriate pledge
or encumbrance of utility assets for the
benefit of an associate company, either
through meeting one of the safe harbor
demonstrations, proposing its own ring-
fencing or other protections to prevent
cross-subsidization, or demonstrating
that there are no potential cross-subsidy
issues associated with the proposed
transaction.

24. With respect to guidance to
applicants that do not make the ““safe
harbor” demonstration or do not
demonstrate that cross-subsidy issues
are not present, one way to make the
demonstration required by Exhibit M
would be to propose ring-fencing
measures. For example, a ring-fencing
structure related to internal corporate
financings, i.e., money pool or cash
management transactions, could include
some or all of the following elements
depending on the circumstances: (1)
The holding company participates in
the money pool as a lender only and it
does not borrow from the subsidiaries
with captive customers; (2) where the
holding company system includes more
than one public utility, the money pool
for subsidiaries with captive customers
is separate from the money pool for all
other subsidiaries; (3) all money pool
transactions are short-term (one year or
less), and payable on demand to the
public utility; (4) the interest rate
formula is set according to a known
index and recognizes that internal and
external funds may be loaned into the
money pool; (5) loan transactions are
made pro rata from those offering funds
on the date of the transactions; (6) the
formula for distributing interest income
realized from the money pool to money
pool members is publicly disclosed; and
(7) the money pool administrator is
required to maintain records of daily
money pool transactions for
examination by the Commission by
transaction date, lender, borrower,
amount, and interest rate(s).2? We
clarify that the forms of ring-fencing
protections listed herein are simply
examples of protections that the
Commission would consider in
evaluating proposed ring-fencing
measures. Appropriate ring-fencing
measures will depend on the facts
presented and the specifics of an
applicant’s corporate structure and must
be evaluated on a case-by-case basis.
Further, as noted earlier, to the extent a
state commission imposes specific ring-
fencing measures, the Commission will
defer to those measures absent evidence

21 These ring-fencing measures are among those
requirements typically approved by the Securities
and Exchange Commission (SEC) and/or adopted by
state commissions.
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that additional measures are needed to
protect wholesale customers.

25. The Commission also notes that if
it approves a transaction under section
203 (with or without ring-fencing
measures), the Commaission retains
authority under section 203(b) to later
impose additional cross-subsidy
protections or modify any previously
approved measures. Further,
irrespective of any link to the section
203 transaction, the Commission retains
ongoing authority under section 206 of
the FPA 22 to modify rates, contracts and
practices that may result in
inappropriate cross-subsidization or
encumbrances of utility assets (and, if
appropriate, to require new practices).

3. Future Case-Specific Informational
Filings

26. Given that the Commission often
issues its order in a section 203
proceeding before the state proceedings
are completed, the Commission may
grant authorization under section 203
before the relevant state commission
issues an order specifying any state-
required cross-subsidy or ring fencing
protections. In such circumstances, as
appropriate, the Commission in the
context of individual section 203
authorizations will require applicants to
file with the Commission a copy of any
subsequent state orders. Such copy
would be filed in the Commission’s
section 203 proceeding docket as an
informational filing, and the applicant
would also provide copies to the
intervenors in the Commission’s section
203 proceedings.

B. Blanket Authorizations Under
Sections 203(a)(1) and 203(a)(2) and
Clarifications Regarding Jurisdictional
Transactions

27. Through the Order No. 669
rulemaking proceeding, the Commission
granted certain blanket authorizations
on a generic basis under section 203.23
Participants at the December 7
Technical Conference addressed
whether additional blanket
authorizations were warranted.
Specifically, commenters discussed
under what circumstances the
Commission should grant a blanket
authorization under section 203(a)(1)
(which applies to public utilities’
dispositions of jurisdictional facilities)
to parallel the Order No. 669 blanket
authorizations under section 203(a)(2)
(which, among other things, applies to
holding companies’ acquisitions of
securities of public utilities with
jurisdictional facilities). The section 203

2216 U.S.C. 824e.
2318 CFR 33.1(c)

blanket authorizations under Order No.
669 allow a holding company to acquire
the voting securities of a transmitting
utility, an electric utility company, or a
holding company in a holding company
system that includes a transmitting
utility or an electric utility company, if,
after the acquisition, the holding
company will own less than 10 percent
of the outstanding voting securities.
What most commenters seek is a
parallel blanket authorization under
section 203(a)(1) for the public utilities
in such transactions to “‘dispose” of
their facilities to the holding company,
i.e., a blanket authorization for
transactions that (1) involve or permit
transfers (dispositions) of up to 10
percent of a public utility’s voting stock,
or (2) involve a transfer of up to 10
percent of the voting stock of a holding
company that directly or indirectly
owns or controls a public utility.
Alternatively, they seek clarification
that certain transactions are not
jurisdictional.

28. Several commenters supported
modification of the rules to grant such
a parallel blanket authorization under
203(a)(1). In addition, Mirant
Corporation (Mirant) argued that section
203(a)(1) should not apply at all to stock
transactions in the secondary market
involving the corporate parent. Mirant
maintained that if the Commission
continues to apply section 203(a)(1) to
equity transfers of upstream ownership
interests in public utilities that result in
either a direct or indirect change in
control over the underlying public
utility, there would be a substantial and
unnecessary overlap between sections
203(a)(1) and 203(a)(2). The Goldman
Sachs Group, Inc. (Goldman) added that
financial investors need certainty on
whether particular transactions in the
secondary market would require prior
Commission approval under section
203(a)(1). Goldman also argued for a
blanket authorization under section
203(a)(2) for the acquisition of voting
securities by firms acting in a fiduciary
capacity.

29. Edison Electric Institute (EEI)
argued for a blanket authorization for
internal corporate reorganizations under
both sections 203(a)(1) and 203(a)(2) for
transfer of assets from one non-
traditional utility subsidiary, such as an
exempt wholesale generator, to another
non-traditional utility subsidiary.

30. The Financial Institutions Energy
Group (FIEG) 24 requested that the

24 Members of FIEG include: Bank of America,
N.A, Barclays Bank PLC, Bear Energy LP, Citigroup
Energy Inc., Credit Suisse Energy LLC (a subsidiary
of Credit Suisse), Deutche Bank AG, J. Aron &
Company (a subsidiary of The Goldman Sachs
Group), JPMorgan Chase & Co., Lehman Brothers

Commission clarify that transactions
that do not affect control do not, in fact,
require approval under section
203(a)(1). Alternatively, FIEG argued
that there are several types of
transactions under which no change of
control is involved and, therefore, the
Commission should provide blanket
authorizations under both section
203(a)(1) and section 203(a)(2). FIEG
asserted that such transactions include:
(1) Acquisitions of voting securities that
would give the acquiring entity less
than 10 percent ownership of
outstanding voting securities; (2)
acquisitions of up to 20 percent of the
voting interests in a public utility where
the acquirer is eligible to file with the
SEC a Schedule 13G demonstrating no
intent to exercise control over the entity
whose securities are being acquired; (3)
acquisitions involving securities held
for lending, hedging, underwriting and/
or fiduciary purposes. FIEG also argued
that a blanket authorization should be
granted for transactions in which a
public utility or a holding company is
acquiring or assigning a jurisdictional
contract where the acquirer does not
have captive customers and the contract
does not convey control over the
operation of a generation or
transmission facility.

31. In support of its requests for
clarification and expanded blanket
authorizations, FIEG states that shares
and other interests in public utilities are
bought, sold and traded on a regular
basis and that an active market for a
public utility’s shares is important to its
ability to raise capital. FIEG explains
that if a passive or non-controlling
investor must seek prior Commission
approval for transactions, the trading
process is slowed, resulting in a less
efficient market for the company’s
shares. According to FIEG, such
inefficiencies chill participation in the
industry and reduce needed market
liquidity.

32. Several commenters also urged the
Commission to provide greater clarity
on what constitutes a passive
investment for which no Commission
authorization is required under section
203(a)(1).

33. The Commission agrees that
greater industry investment and market
liquidity are important goals. However,
blanket authorizations under section
203 cannot be granted lightly,
particularly generic authorizations.
Because it is an ex ante determination
as to the appropriateness of a category

Commodity Services Inc. (a subsidiary of Lehman
Brothers Holding Inc.), Merrill Lynch Commodities,
Inc., Morgan Stanley Capital Group Inc., Société
Générale, and UBS Energy LLC (a subsidiary of UBS
AG).
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of transactions under section 203 and a
counterparty is not yet identified, a
blanket authorization can be granted
only when the Commission can be
assured that the statutory standards will
be met, including ensuring that the
interests of captive customers are
safeguarded and that public utility
assets are protected under all
circumstances. It is under this paradigm
that we provide the following guidance
with respect to the section 203 blanket
authorizations.

34. First, we will grant in part and
deny in part requests for blanket
authorizations under section 203(a)(1) to
parallel those previously granted under
section 203(a)(2). The Commission
recognizes that, in some circumstances,
the lack of a blanket authorization under
section 203(a)(1) can lessen the practical
effectiveness of the blanket
authorizations previously granted under
section 203(a)(2). Accordingly, in a
Notice of Proposed Rulemaking issued
contemporaneous with this Policy
Statement, the Commission is proposing
a limited blanket authorization under
section 203(a)(1) under which a public
utility would be ““‘pre-authorized” to
dispose of less than 10 percent of its
securities to a public utility holding
company but only if, after the
disposition, the holding company and
any associate or affiliated company in
aggregate will own less than 10 percent
of that public utility.2®> The Commission
believes that this narrow blanket
authorization will provide appropriate
relief to investors and at the same time
ensure that utility assets and captive
customers are protected.

35. The Commission will continue to
consider broader requests for blanket
authorizations under section 203(a)(1)
on a case-specific basis,2¢ taking into
account all other authorizations that
have been granted and whether those
authorizations, in conjunction with a
blanket authorization under section
203(a)(1), would raise concerns. While
the Commission, as discussed above,
has determined that additional generic
blanket authorizations for public
utilities’ dispositions of jurisdictional
assets are not warranted at this time
(other than the blanket authorizations
discussed in the accompanying NOPR),
we expect that in many circumstances
individual blanket authorizations can be
granted. Such an individual, situation-
specific, ex ante blanket authorization
will provide some of the certainty that
is sought by the industry and investors.

25 Blanket Authorization NOPR, supra note 6.

26 Order No. 669—A, FERC Stats. & Regs. 31,214
at P 103; Order No. 669-B, FERC Stats. & Regs.
131,225 at P 43.

At the same time, this approach will
allow the Commission to assess specific
circumstances, to place time limits on
blanket authorizations if appropriate
(subject to possible renewal), to monitor
industry activity, and to adapt the use
of blanket authorizations over time as
we gain further experience with
financial institution investments in
particular. Further, we do not rule out
the possibility that groups of similarly
situated holding companies, such as
financial institutions, can make joint
filings seeking common blanket
authorizations under section 203(a)(1)
or section 203(a)(2); however, they
would need to clearly demonstrate on
the record that there would be no
adverse impact on captive customers or
the public interest if the authorizations
were granted.

36. In response to requests that the
Commission clarify that secondary
market transactions involving public
utilities do not require approval under
section 203(a)(1)(A) (which provides
that a public utility may not sell, lease
“or otherwise dispose” of the whole of
its jurisdictional facilities or any part
hereof without prior Commission
approval), we so clarify. Secondary
market transactions, for purposes of this
discussion, are purchases or sales of the
securities of a public utility or its
upstream holding company by a third-
party investor. Thus, such transactions
do not include the securities’ initial
issuance or reacquisition by the issuer.
Thousands of shares of the stock of a
public utility or public utility holding
company may be traded on a daily basis
by non-public utility third parties,
particularly if the stock is widely held
and publicly traded. As noted by
Mirant, EEI and members of FIEG in
their comments, neither a public utility
holding company nor a public utility
subsidiary of the holding company are
themselves parties to these transactions
and they cannot know in advance what
trading will occur or whether direct or
indirect “control” over the public utility
is being acquired. It would be virtually
impossible in such circumstances for
the public utility or holding company to
know what is occurring before the fact
and we do not interpret section
203(a)(1)(A) to be triggered for these
secondary trades. Accordingly, neither
public utilities nor public utility
holding companies have an obligation to
seek approval of a “disposition” of
public utility jurisdictional facilities for
such trades.2”

271f the acquirer of securities in the secondary
market is a public utility holding company,
however, it may have an obligation to file for
approval under section 203(a)(2). If the acquirer is

37.In addition, we clarify that
transactions that do not transfer control
of a public utility do not fall within the
“or otherwise dispose” language of
section 203(a)(1)(A) and thus do not
require approval under section
203(a)(1)(A) (assuming there is no sale
or lease of the facilities). As indicated in
our discussion of what constitutes a
disposition of control for purposes of
the Commission’s section 203
analysis,28 while the Commission
cannot make an ex ante determination
regarding what is control for purposes of
the Commission’s section 203 analysis
absent facts of a specific case, the
Commission is setting forth herein
certain guidelines regarding what has
been deemed to be (or not to be) control.
This clarification addresses many of the
concerns raised by commenters
regarding acquisitions involving
securities held for lending, hedging,
underwriting and/or fiduciary purposes.
If such transactions do not result in a
transfer of control and there is no sale
or lease of the facilities taking place,
then section 203(a)(1)(A) is not
triggered. This should assist applicants
in determining the need for prior
authorization under section 203.

38. With respect to the request for a
generic blanket authorization for
internal corporate reorganizations under
both sections 203(a)(1) and 203(a)(2) for
the transfer of assets from one non-
traditional utility subsidiary 29 to
another non-traditional utility
subsidiary, the Commission cannot be
certain of the impact of such
transactions on utility affiliates on a
generic basis and, therefore, will not
grant a blanket authorization at this
time. The Commission will consider
case-specific blanket authorizations
(with appropriate reporting
requirements) on a case-by-case basis.

39. The Commission also denies the
request for a generic blanket
authorization under section 203(a)(2) for
non-bank fiduciaries subject to the
jurisdiction of the SEC. The
Commission finds that we need further
experience in this area before granting a
blanket authorization on a generic basis.
However, the Commission is willing to
consider such requests on a holding
company-specific basis or from
similarly situated holding companies,
such as similarly situated financial
institutions. Any such applications
would need to demonstrate in sufficient

another public utility, it may also have to file under
section 203(a)(1)(C) (no public utility may purchase
securities of another public utility if over $10
million in value).

28 See infra section II.C.

29 For example, power marketers, exempt
wholesale generators, or qualifying facilities.
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detail that applicants would not be able
to control public utilities and that there
would be no adverse impact on captive
customers or the public interest if the
authorizations were granted. As
discussed above with respect to section
203(a)(1) authorizations, this type of
approach would allow the Commission
to assess specific circumstances, to
place time limits on blanket
authorizations if appropriate (subject to
possible renewal), to monitor industry
activity, and to adapt the use of blanket
authorizations over time as we gain
further experience.

40. Certain participants to the
technical conferences argue that a
blanket authorization under section
203(a)(1) should be granted for
transactions in which a public utility or
a holding company is acquiring or
disposing of a jurisdictional contract
where the acquirer does not have
captive customers and the contract does
not convey control over the operation of
a generation or transmission facility.
These commenters argue that because
acquisition of these contracts cannot
create competitive or rate concerns, the
Commission should grant blanket
authorization under section 203(a)(1) for
such transactions. Because the specific
request for blanket authorization may
present concerns where the transferor
has captive customers, we seek
comment in the Blanket Authorization
NOPR on whether a generic blanket
authorization under section 203(a)(1) is
warranted for the acquisition or
disposition of a jurisdictional contract
where neither the acquirer nor
transferor has captive customers and the
contract does not convey control over
the operation of a generation or
transmission facility.

41. We also decline to grant a generic
blanket authorization under sections
203(a)(1) and 203(a)(2) for acquisitions
of up to 20 percent of the voting
interests in a public utility where the
acquirer is eligible to file with the SEC
a Schedule 13G, which demonstrates no
intent to exercise control over the entity
whose securities are being acquired.
While the Commission may consider
eligibility to file a Schedule 13G with
the SEC as part of an indication that an
entity will not be able to assert control
over a public utility, the Commission
will not accept Schedule 13G eligibility
as a definitive statement regarding
control. The Commission will consider
Schedule 13G eligibility as one factor in
the analysis of whether an entity can
assert control over a public utility.30

30 See, e.g., Capital Research and Management
Company, 116 FERC {61,267 (2006).

C. Disposition of “Control” of
Jurisdictional Facilities

42. Several commenters have asked
the Commission to provide guidance on
what constitutes a disposition of
“control” of jurisdictional facilities
under section 203. Most recently, this
request is being pressed by the
investment community, which seeks
further clarification regarding the scope
of the Commission’s regulatory
authority, and greater regulatory
certainty as to when section 203 review
is required.

43. We will provide guidance here,
but emphasize that the determination of
whether there is a disposition of control
must be based on all circumstances. In
other words, the decision must be made
on a fact-specific basis. As discussed
further below, while our case law under
section 201 provides guidance on the
factors that may result in control, no
single factor or factors necessarily
results in control. The electric industry
remains a dynamic, developing
industry, and no bright-line standard
will encompass all relevant factors and
possibilities that may occur now or in
the future.3?

44. We note that much of the
Commission’s precedent in this area
was developed based on concerns that
there could be a jurisdictional void if
the Commission did not interpret
broadly what constitutes a disposition
of “control” of public utility facilities
under FPA section 203. The
Commission was particularly concerned
about the creation of holding companies
and holding company acquisitions that
could result in an indirect change of
control of the jurisdictional facilities of
public utilities, without Commission
review. In EPAct 2005, however,
Congress has filled any jurisdictional
void involving public utility holding
companies by amending section 203 to
specifically give the Commission
authority over certain holding company
acquisitions and mergers involving FPA
public utilities. Thus, the Commission’s
pre-EPAct 2005 precedent should be
read with this context in mind.

1. Precedent Discussing Dispositions of
Control

45. Section 203 requires prior
Commission approval if a public utility
seeks to sell, lease, or otherwise dispose
of jurisdictional facilities. As previously
noted, the Commission has interpreted
the “or otherwise dispose’ language of

31 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, 72 FR 39903 (July
20, 2007), FERC Stats. & Regs. 131,252, at P 174
(2007) (Market-Based Rate Final Rule).

section 203(a)(1) to include transfers of
“control” of jurisdictional facilities.
Additionally, prior Commission
approval is required for any public
utility that seeks to directly or indirectly
merge or consolidate the whole of its
jurisdictional facilities, or any part
thereof, with the facilities of another
person, “‘by any means whatsoever.” 32
As interpreted by the Commission, the
requirement to obtain the Commission’s
approval under the “merge or
consolidate” clause depends on whether
the public utility’s facilities are subject
to the jurisdiction of the Commission
and whether the transaction directly or
indirectly would result in a change of
“control” of the facilities.33

46. In Enova Corporation, the
Commission explained that the purpose
of section 203 is to provide a
mechanism for maintaining oversight of
the facilities of public utilities and to
prevent transfers of control over those
facilities that would harm consumers or
that would inhibit the Commission’s
ability to secure the maintenance of
adequate service and the coordination
in the public interest of jurisdictional
facilities.?* The Commission
determined that it cannot definitively
identify every combination of entities or
disposition of assets that may trigger
jurisdiction under section 203, since it
cannot anticipate every type of
restructuring that might occur. The
Commission stressed that its concern
was with changes in control, including
direct or indirect mergers that affect
jurisdictional facilities. It said that it
must be flexible in responding to
industry restructuring if it is to
discharge its statutory responsibility “to
secure the maintenance of adequate
service and the coordination in the
public interest of facilities subject to the
jurisdiction of the Commission.” 35

47. Noting in Enova that the FPA did
not provide definitions for the terms
“dispose” or “control,” the Commission
stated that those terms should not be
read narrowly because to do so would
result in a jurisdictional void in which
certain types of corporate transactions
could escape Commission oversight.
While section 203 applies to changes or
transfers in the proprietary interests of

32 While the section 203(a)(1) requirements for
obtaining Commission authorization do not use the
word “control” in the statutory text, section
203(a)(4) provides that the Commission must
approve a proposed ‘‘disposition, consolidation,
acquisition, or change in control” (emphasis added)
if the statutory criteria are met.

33 PDI Stoneman, Inc., 104 FERC {61,270, at P 13
(2003) (PDI Stoneman).

34 Enova Corporation, 79 FERC {61,107, at
61,489 (1997) (Enova) (citing pre-EPAct 2005
section 203(b)).

35Id. at 61,496.
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a public utility,36 not all transactions
under section 203 involve a change in
control of a public utility. If no change
in control results from the transaction,
it is not likely to adversely affect
competition, rates or regulation, or
result in cross-subsidization.

48. Our guidance concerning what
constitutes a disposition of control of
jurisdictional facilities for purposes of
section 203 requires a discussion of
what constitutes control of a public
utility since a public utility is a person
that owns or operates jurisdictional
facilities. In Enova, the Commission
cited the definition of control that has
been in its accounting regulations since
1937. Under that definition, control
means:

the possession, directly or indirectly, of the
power to direct or cause the direction of
management and policies of a company,
whether such power is exercised through one
or more intermediary companies, or alone, or
in conjunction with, or pursuant to an
agreement, and whether such power is
established through a majority or minority
ownership or voting of securities, common
directors, officers, or stockholders, voting
trusts, holding trusts, associated companies,
contract or any other direct or indirect
means.3”

49. The Commission has also
discussed certain elements of control in
cases concerning whether an entity is a
public utility under section 201.38 In
those cases, the Commission linked
“decision-making” and “dominion and
control” in determining whether an
entity is a “public utility.” The
Commission also noted that the
reference to “operates [jurisdictional]
facilities” in the definition of public
utility in section 201(e) of the FPA

36 See Atlantic City Electric Company v. FERC,
295 F.3d 1, 12 (D.C. Cir. 2002).

37 Enova, 79 FERC at 61,492 (citing 18 CFR Part
101, Definitions 5.B). This definition is identical to
that found in the current regulations. In addition,
for purposes of its Standards of Conduct for
Transmission Providers, the Commission states that
“control” “includes, but is not limited to, the
possession, directly or indirectly and whether
acting alone or in conjunction with others, of the
authority to direct or cause the direction of the
management or policies of a company.” 18 CFR
358.3(c).

38 Section 201(b)(1) describes the activities that
are subject to the jurisdiction of the Commission:
«* * * the transmission of electric energy in
interstate commerce and * * * the sale of electric
energy at wholesale in interstate commerce * * *”
The section further describes the facilities that are
jurisdictional: “The Commission shall have
jurisdiction over all facilities for such transmission
or sale of electric energy, * * *” with certain
exceptions not relevant here. In section 201(e), the
term “‘public utility”’ is defined as “any person who
owns or operates facilities subject to the jurisdiction
of the Commission under this Part (other than
facilities subject to such jurisdiction solely by
reason of [certain specified FPA sections]).” 16
U.S.C. 824, amended by EPAct 2005, Pub. L. 109—
58, 1295.

refers “to the person who has control
and decision-making authority
concerning the operation of
facilities.” 39

50. In a case in which the
Commission disclaimed jurisdiction
under section 201(e) over financial
institutions that took title to facilities as
part of a leveraged lease transaction, the
Commission based its decision that the
lessor/owner was not a public utility
under section 201 on the following
factors (which it found in a previous but
analogous situation): (1) The financial
institutions that held legal title were not
operating the facilities; (2) none of the
parties taking title to the facilities were
in the business of producing or selling
electric power; and (3) all had a
principal business other than that of a
public utility.#0 As part of its finding
that the lessor/owner did not operate
the facility, the Commission interpreted
the word “operates” as referring to the
person who has control and decision-
making authority concerning the
operation of the facility, i.e., not a
person who merely performs specific
services that are ordered and directed by
another party.

51. We note that “control” has been
found even where that control is not
absolute or unfettered. In a case
involving a complex holding company
corporate structure, the Commission
deemed an investment adviser
subsidiary to be a public utility because
of its participation in wholesale
transactions. The Commission found
that the investment adviser had control
over the wholesale contracts to be
executed under the power marketer’s
market-based rate schedule because the
combination of the following three
factors translated into control: (1) The
sole discretion to enter into contracts;
(2) the exclusive ownership of the
intellectual property on which contracts
will be based; and (3) the intention that
the investment adviser will recommend
the contracts into which the power
marketer subsidiary would enter.#?

52. The Commission cited its
decisions in Bechtel and Shaw as
providing guidance on whether a
nominal manager of a generating
company actually exercised sufficient
control to be deemed the operator and,
hence, a public utility.#2 Based in part

39 Enova, 79 FERC at 61,492 (citing Bechtel Power
Corp., 60 FERC {61,156 (1992) (Bechtel Power)).

40 Bechtel Power, 60 FERC at 61,572 (citing
Pacific Power & Light Co., 3 FERC 161,119 (1978);
Public Service Company of New Mexico, 29 FERC
161,387 (1984); United Illuminating Company, 29
FERC {61,270 (1984)).

41 D.E. Shaw Plasma Power, L.L.C., 102 FERC
161,265, at P 33 (2003) (Shaw).

42 R.W. Beck Plant Management, Ltd., 109 FERC
161,315 (2004) (Beck).

on those cases, in Beck, the Commission
found that a manager was a controlling
entity where he: (1) Effectively governed
the physical operation of the
jurisdictional facility; and (2) effectively
served as the decision-maker in the
sales of wholesale power. While the
application in that case described a
series of companies, at least five
contracts (all of which either directly
affected or were negotiated by the
manager), and a trustee in addition to
the manager, the Commission
concluded that the manager was the
controlling entity because he had the
substantive decision-making authority
regarding the jurisdictional assets, the
market-based rate tariff and a full
requirements purchase agreement. The
Commission made this finding even
though some of the manager’s actions
were subject to the approval of the
trustee in certain circumstances, e.g., if
the transaction exceeded $1 million in
value.

53. More recently, in the Market-
Based Rate Final Rule, in providing
guidance on what contractual
arrangements convey control over a
public utility, we explained that we will
consider the totality of circumstances
and attach the presumption of control
when an entity can affect the ability of
capacity to reach the market. We further
explained that our guiding principle is
that an entity controls the facilities of
another when it controls the decision-
making over sales of electric energy,
including discretion as to how and
when power generated by these
facilities will be sold.*3

54. Investments in public utilities that
do not convey control may in some
cases be considered to be passive
investments not subject to section
203(a)(1)(A) (unless there is a sale or
lease of the facilities). The Commaission
has found an investment to be passive
if, among other things, (1) the acquired
interest does not give the acquiring
entity authority to manage, direct or
control the day-to-day wholesale power
sales activities, or the transmission in
interstate commerce activities, of the
jurisdictional entity;*4 and (2) the
acquired interest gives the acquiring
entity only limited rights (e.g., veto and/
or consent rights necessary to protect its
economic investment interests, where
those rights will not affect the ability of
the jurisdictional public utility to
conduct jurisdictional activities);*> and
(3) the acquiring entity has a principal

43 Market-Based Rate Final Rule, FERC Stats. &
Regs. {31,252 at P 176.

44 See Milford Power Company, LLC, 118 FERC
761,093, at P 35 n.21 (2007).

45 See Shaw, 102 FERC q 61,265 at P 15.
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business other than that of producing,
selling, or transmitting electric power.46

55. We emphasize that the
circumstances that convey control in
section 203 analysis vary depending on
a variety of factors, including the
transaction structure, the nature of
voting rights and/or contractual rights
and obligations conveyed in the
transaction. For example, in PDI
Stoneman, the Commission considered
the acquisition of facilities through
three transactions, over approximately
seven years, in which the applicant’s
resulting ownership shares at issue at
the end of each of the three transactions
went from one-third to two-thirds to 100
percent of the voting stock. The
applicant claimed that control never
vested until the third transaction
because of a ““supermajority”’ provision
in the operating agreement that required
approval by 80 percent of the voting
stock for a range of decisions, including
the sale of electricity from the plant.
The Commission focused on the market-
based rate schedule and concluded that
the first transaction may have
transferred control over that
jurisdictional asset because, even with
one-third of the voting stock, the
applicant had the authority to influence
all significant decisions, including the
sale of power from the plant. Further,
the Commission ruled that the material
change in the proportion of interests
after the second transaction resulted in
a change of control.4?

56. While the purpose of the above
discussion is to provide guidance on
what, based on past precedent,
constitutes a change of control for
purposes of section 203, the burden
remains upon the entities involved in a
proposed transaction to decide whether
they need to obtain Commission
authorization under section 203 to
undertake a proposed transaction.

2. General Guideline Regarding What Is
Not a Transfer of Control

57. Based on the industry’s need for
further guidance on what may or may
not constitute a transfer of control of
jurisdictional facilities under section
203, and for greater regulatory certainty
in undertaking utility investments, the
Commission’s general policy in future
cases will be to presume that a transfer
of less than 10 percent of a public
utility’s holdings is not a transfer of
control if: (1) After the transaction, the
acquirer and its affiliates and associate
companies, directly or indirectly, in
aggregate will own less than 10 percent

46 See Metropolitan Life Insurance Company, 113
FERC { 61,300, at P 6 (2005).
47 PDI Stoneman, 104 FERC { 61,270 at P 15-17.

of such public utility; and (2) the facts
and circumstances do not indicate that
such companies would be able to
directly or indirectly exercise a
controlling influence over the
management or policies of the public
utility. The Commission will apply this
policy on a case-by-case basis. Further,
if holding companies or other acquirers
believe that facts and circumstances
prevent them from exercising control
even if they own 10 percent or more of
a public utility, they may seek to make
such a demonstration to the
Commission.

58. This 10 percent threshold is
consistent with the definition of
“holding company” under section
1262(8)(A) of PUHCA 2005 (at which
point a company may be in control of
a subsidiary public utility). It is also
consistent with the blanket
authorization granted under section
203(a)(2) in the Order No. 669
rulemaking proceeding, under which
holding companies are pre-authorized to
acquire up to 9.99 percent of voting
securities of a public utility, as well as
the proposed section 203(a)(1) blanket
authorization in the contemporaneous
Notice of Proposed Rulemaking.48

48 Blanket Authorization NOPR, supra note 6. In
The Goldman Sachs Group, Inc., 114 FERC {
61,118 (Goldman), order on reh’g, 115 FERC {
61,303 (2006), the Commission held that, under
section 203(a)(2), subsidiaries that are not
themselves holding companies are not required to
seek authorization from the Commission to
purchase, acquire, or take “‘covered” securities.
Covered securities relate to (1) acquisitions of
securities worth more than $10 million, and (2)
acquisitions of securities of a transmitting utility, an
electric company, or a holding company in a
holding company system that includes a
transmitting utility, or an electric utility company.
The Commission also held that subsidiaries’
securities acquisitions are not attributable to the
upstream holding company. Thus, the upstream
holding company also is not required to seek
section 203(a)(2) authorization for its subsidiaries’
acquisitions. This does not mean that authorization
may not be required under other provisions of
section 203. For example, if a non-utility subsidiary
acquires securities of a public utility, that public
utility must obtain section 203(a)(1)(A)
authorization if the transaction results in a transfer
of control of facilities valued at more than $10
million. Further, if each of a number of non-utility
subsidiaries acquires, for example, up to 9.99
percent of the same public utility (in order to avoid
becoming a holding company and/or avoid a
transfer of control to a single one of the
subsidiaries), it is possible that the public utility
disposition of securities to several companies under
common control could, taken as a whole, result in
a transfer of control. Finally, irrespective of the
dollar amount of the transaction, an indirect merger
or consolidation could occur and require approval
under section 203(a)(1)(B). Goldman, 114 FERC q
61,118 at P 13—15. Thus, while the Commission’s
policy as a general matter will be to presume that
a transfer of control is not likely where ownership
in a public utility is less than 10 percent, the
burden is on the entities to file under section 203
if this threshold is met. The Commission will
continue to review the facts and circumstances of
transactions on a case-by-case basis.

Further, the Commission has employed
a rebuttable presumption in the context
of its Standards of Conduct for
Transmission Providers that ownership
of 10 percent or more of voting interests
creates a rebuttable presumption of
control.4?

D. The Commission’s Appendix A
Analysis

1. Appendix A Policy and Case History

59. The 1996 Merger Policy Statement
uses an analytical screen (Appendix A
analysis) to allow early identification of
transactions that clearly do not raise
competitive concerns.>° As discussed
below, the Commission does not believe
modifications to its Appendix A
analysis are warranted at this time.
However, the Commission will provide
certain clarifications in light of the
concerns raised by commenters in the
Order No. 669 rulemaking proceeding
and the March 8 Technical Conference.

60. In horizontal mergers, if an
applicant fails the Competitive Analysis
Screen (one piece of the Appendix A
analysis), the Commission’s analysis
focuses on the merger’s effect on the
merged firm’s ability and incentive to
withhold output in order to drive up the
market price. The ability to withhold
output depends on the amount of
marginal capacity controlled by the
merged firm, and the incentive to do so
depends on the amount of infra-
marginal capacity that could benefit
from higher prices. For example, in a
horizontal merger combining a company
with significant baseload capacity with
a company owning capacity on the
margin under many season/load
conditions, the theory of competitive
harm would be that the combination of
the ““ability”” assets with one company’s
existing “incentive” assets would
increase the likelihood of the company
exercising market power. Proper
mitigation would address the harm to
competition by reducing the merged
firm’s “ability” assets or its “incentive”
assets through divestiture or some other
method. In Commonwealth Edison
Company, we discussed both the ability
and the incentive of the merged firm to

4918 CFR 358.3(c).

50 As part of the screen analysis, applicants must
define the relevant products sold by the merging
entities, identify the customers and potential
suppliers in the geographic markets that are likely
to be affected by the proposed transaction, and
measure the concentration in those markets. Using
the Delivered Price Test to identify alternative
competing suppliers, the concentration of potential
suppliers included in the defined market is then
measured by the Herfindahl-Hirschman Index (HHI)
and used as a screen to determine which
transactions clearly do not raise market power
concerns. 1996 Merger Policy Statement, FERC
Stats. & Regs. q 31,044 at 30,119-20.
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withhold output. We found that despite
screen failures, the merger would not
harm competition in the relevant
wholesale markets and therefore did not
require any mitigation:

An examination of market supply
conditions shows three reasons why a
profitable withholding strategy by ComEd
would be unlikely: (a) For most hours during
the year, the supply curve is relatively flat,
so withholding capacity would not
significantly raise the market price; (b) for
those hours during which it could
successfully raise the market price, ComEd
would have to forgo sales from its low-cost
nuclear capacity; and (c) ComEd’s only
generation is nuclear which is difficult to
ramp down or up so as to withhold output
during the most profitable time periods.>*

61. The Commission also examines
the possibility of competitive harm in
vertical mergers. In the first stage of the
analysis, the Commission requires
applicants to calculate the post-merger
concentration in both the upstream and
downstream markets to determine
whether the upstream and downstream
markets are highly concentrated,
because highly concentrated upstream
and downstream markets are necessary,
but not sufficient, conditions for a
vertical foreclosure strategy to be
effective. If both of those necessary
conditions are present, then the second
stage of the analysis focuses on whether
the merger creates or enhances the
ability or incentive of the merged firm
to exercise vertical market power
through vertical foreclosure or raising
rivals’ costs.52

62. For example, in AEP/CSW, the
Commission found—without relying
solely on changes in HHI statistics—that
the merger of two vertically integrated
utilities with both transmission and
generation assets would harm
competition by enhancing the ability
and incentive for the merged firm to use
control of its transmission assets to
frustrate competitors’ access to relevant
markets. The Commission therefore
required that AEP turn over control of
its transmission facilities to a
Commission-approved Regional
Transmission Operator and, in the
interim, be subject to market monitoring
by an independent entity and have an
independent entity calculate and post
the available transfer capacity on AEP’s
transmission system.53

51 Commonwealth Edison Company, 91 FERC {
61,036, at 61,133 n.42 (2000).

52 See Filing Requirements Rule, FERC Stats. &
Regs. 131,111 at 31,910-11.

53 American Electric Power Company and Central
and Southwest Corporation, Opinion No. 442, 90
FERC 61,242, at 61,788-90 (AEP/CSW), order on

reh’g, Opinion No. 442—-A, 91 FERC { 61,129 (2000),

appeal denied sub nom., Wabash Valley Power

63. We will continue to analyze
mergers (both horizontal and vertical)
and other section 203 applications by
focusing on a transaction’s effect on the
company’s ability and incentive to
exercise market power, and thus harm
competition. We expect applicants and
intervenors to frame their arguments in
this manner.

2. Issues Raised at the March 8
Technical Conference

a. The Role of HHIs in the Appendix A
Analysis

64. Some commenters argued that the
Commission was overly focused on the
HHI statistic, which measures
concentration, and asked that the
Commission look at competitive effects
of section 203 transactions that are not
apparent from the assessment of
concentration.54

65. In fact, as noted above, the
Commission does look beyond the
change in HHI in its analysis of the
effect on competition in both horizontal
and vertical mergers. The change in HHI
serves as a screen to identify those
transactions that could potentially harm
competition. If the screen is failed, then,
as discussed in paragraph 59 above, the
Commission examines the factors that
could affect competition in the relevant
market. Specifically, in these
circumstances the Commission typically
considers a case-specific theory of
competitive harm, which includes, but
is not limited to, an analysis of the
merged firm’s ability and incentive to
withhold output in order to drive up
prices. Again, and as noted above, the
Commission has discussed its
consideration of such factors in cases
such as Commonwealth Edison
Company. Further, the Filing
Requirements Rule requires applicants
failing the screen to address market
conditions beyond the change in HHI:

The facts of each case (e.g., market
conditions, such as demand and supply
elasticity, ease of entry and market rules, as
well as technical conditions, such as the
types of generation involved) determine
whether the merger would harm competition.
When there is a screen failure, applicants
must provide evidence of relevant market
conditions that indicate a lack of a
competitive problem or they should propose
mitigation.5°

Association, Inc. v. FERC, 268 F.3d 1105 (D.C. Cir.
2001).

54 See, e.g., Comments of Darren Bush, March 8
Technical Conference, Tr. 23; Comments of Mark
Hegedus, March 8 Technical conference, Tr. 94-95;
Comments of Diana Moss, March 8 Technical
Conference, Tr. 101; Comments of Mark J. Niefer,
March 8 Technical Conference, Tr. 108.

55Filing Requirements Rule, FERC Stats. & Regs.
931, 111 at 31, 897.

Moreover, even where an applicant
passes the HHI screen, the Commission
also considers intervenor theories of
competitive harm.

b. Commission-Developed Computer
Simulation Model

66. Some commenters stated that the
Commission should develop and
internally run its own computer
simulation model, similar to what is
done by the U.S. Department of Justice
(DOJ) and the Federal Trade
Commission (FTC). Dr. Frankena
asserted that using a computer
simulation model would be more
reliable than our alleged practice of
relying exclusively on applicants to
perform the current Appendix A
analysis. Mr. Hegedus advocated the use
of regional models in concert with the
process the Commission proposed in the
market-based rate rulemaking
proceeding and other proceedings
involving market power issues. Dr. Moss
suggested using an in-house model in a
more limited way, as a consistency
check on submissions rather than as a
formal evaluative tool. Dr. Neifer stated
that models are among the many types
of evidence the DOJ considers in
evaluating a merger. For example, the
DOJ uses simple models that evaluate
the costs and benefits of the merger as
well as more complex ones that model
a firm’s decision to operate a generating
unit in the markets at issue.

67. Other commenters argued that the
costs for the Commission to develop and
run its own computer simulation model
would exceed any related benefits. Mr.
Baliff argued that it would be difficult
to use any model unless it were
generally accepted, well known, and
accessible to all so that applicants could
know whether their proposed
transactions passed muster. In addition,
different models focus on different
decisions—bidding decisions, supply
decisions, pricing decisions—and some
or all of these may be relevant. Mr.
Hegedus argued that the Commission
should develop regional models to
analyze mergers based on the
information available from its analyses
of market-based rate authorizations and
through its Office of Enforcement.

68. We will not develop and run our
own computer simulation model in lieu
of or in addition to the Delivered Price
Test model that we already require
applicants to perform as part of the
Competitive Analysis Screen. While
advocates of computer simulation
models believe that such models would
more accurately analyze the effect on
competition, and some believe they will
allow better coordination with other
Commission programs involving market
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power issues, these advocates have not
demonstrated how the Commission’s
use of an internal model would have
altered any Commission determinations
on previous section 203 applications.
While the benefits of a Commission-
internal computer simulation model
have not been well-defined or
quantified, we believe that the costs of
such a modeling requirement in time
and resources to applicants, intervenors,
and Commission staff would be likely to
exceed any benefits.

69. It also should be emphasized that
those who advocate use of an internal
modeling overlook important
differences between Commission
proceedings under section 203 and the
processes used by the DOJ and the FTC
to review mergers and acquisitions. The
Commission’s process of reviewing
mergers and acquisitions under section
203 is a public one. An application is
filed publicly, all interested parties have
the ability to comment, and the
Commission decides the case based on
the public record. Our Appendix A
analysis facilitates this public process
by requiring the submission of a
transparent market power study, using
standardized assumptions and criteria,
that is available for review and
comment by all interested parties,
including state commissions and
customers, and, importantly, can be
replicated by them in the limited time
period available for public comment.
Similarly, when mitigation measures are
necessary in Commission proceedings,
they are based on the public record and
available for comment by all interested
parties.

70. By contrast, the DOJ and the FTC
use largely informal and non-public
processes for reviewing transactions
subject to their jurisdiction. Their
meetings with applicants are not
noticed to the public and are less formal
in nature. This provides the DOJ and the
FTC greater flexibility to use, among
other things, internal modeling tools
that may not be easily replicated or
other methodological approaches that
are stylized to an individual case. In
DOJ and FTC proceedings, staff and
applicants can engage in extensive
informal communications to discuss
and address data, methodological and
other disputes that are associated with
these more stylized approaches.
Similarly, when mitigation is required,
staff and applicants can design such
mitigation measures in a non-public
manner. In sum, these more informal
processes, while entirely appropriate in
the context of DOJ and FTC review of
mergers and transactions, simply cannot
be replicated by the Commission given
the due process and other

considerations relevant in proceedings
under section 203 of the FPA.

71. We also note that some
commenters urging the Commission to
develop and run its own internal
computer simulation model are
mistakenly assuming that the current
process is flawed because applicants
can file merger impact studies using
their own methodologies and
assumptions. On the contrary, in the
1996 Merger Policy Statement, in the
Filing Requirements Rule and in many
subsequent orders interpreting those
issuances, the Commission has carefully
set forth the requirements of how the
Commission’s adopted study
methodology, the Delivered Price Test,
must be performed and what
assumptions the Commission will
accept as reasonable. If applicants fail to
perform the studies according to the
Commission’s prescribed methodology,
or their studies are based on faulty
assumptions or use questionable data
inputs, then those studies are required
to be amended or supplemented with
additional data.?® In some cases the
Commission has required that new
studies be conducted which conform to
the Commission’s standards. Thus,
contrary to the view of some
commenters, neither the Commission
nor intervenors are disadvantaged by
our current policy of requiring
applicants to perform the merger impact
studies, nor is the Commission subject
to manipulation by applicants who can
allegedly game the studies to their own
benefit. Studies which do not conform
to the Commission’s explicit
requirements are either rejected or
required to be revised until they do
conform, and intervenors have
opportunity in every merger proceeding
to inform the Commission if they
believe that something in the applicant’s
study is amiss.

72. Specifically, merger applicants
must submit the model and all of the
data inputs necessary for completing the
Competitive Analysis Screen in any
section 203 Application requiring a
complete Appendix A analysis.5” In
those cases, Commission staff reviews
the data supplied and runs the
applicants’ models to check the

56 For example, in Entergy Gulf States, Inc.,
Commission Staff was unable to verify the results
of applicants’ model performing the Competitive
Analysis Screen, and sent the applicants a
deficiency letter identifying the error in the input
data and requiring the applicants to submit the
corrected data. Entergy Gulf States, Inc., Docket No.
EC07-70-000, at 1 (Apr. 6, 2007) (unpublished
deficiency letter).

57In cases involving a de minimis amount of
generation being combined in the relevant
geographic market, applicants are not required to
perform a complete Appendix A analysis.

accuracy of the results and the
sensitivity of the results to changes in
the underlying assumptions. In
addition, the models and input data are
available to intervenors in the
proceeding, who can also verify the
accuracy of the results and perform
sensitivity tests.

73. A complete Competitive Screen
Analysis submission provides sufficient
information to identify those
transactions that may harm competition.
The data submitted includes a valuable
intermediate calculation: A supply
curve of all the generators that can
possibly serve the area, and whether
those generators are dispatched given
transmission constraints. Finding the
supply curve requires an estimate of
suppliers’ generation costs, including
fuel costs, operation and maintenance
costs, heat rates, and emissions costs;
competitive market prices; transmission
prices; and transmission import
constraints.?8 Whether the Commission
grants the merger application with or
without conditions, rejects it, or sets it
for hearing, the Commission can
determine whether the application
presents any competitive issues because
the current Competitive Analysis Screen
is sufficiently precise to make such a
determination.

74. In summary, there has been no
showing that a Commission-internal
computer simulation model is needed,
both in light of these burdens as well as
because the study that the Commission
already requires applicants to perform is
adequate to measure the potential for
competitive harm associated with
section 203 dispositions. And, as noted
above, the Commission is diligent in
ensuring that applicants conduct the
Competitive Analysis Screen properly,
including using reasonable assumptions
and data inputs.

c. Adding Hart-Scott-Rodino
Information to the Section 203 Record

75. Some commenters suggested that
the Commission require applicants to
file all materials submitted to the DOJ
and the FTC in their Hart-Scott-Rodino
(HSR) filings. Other commenters noted
that such a filing would create
confidentiality concerns due to the
public nature of the Commission’s
section 203 proceedings. We also share
those concerns. Unlike the DOJ and the
FTC, who can keep any of the
information confidential, our
proceedings require a public record, and
our decisions must be based on
evidence that is available to the parties

58 See 1996 Merger Policy Statement, FERC Stats.
& Regs. 131,044 at 30,130-33 (discussion of the
delivered price test).
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of record in the proceeding. We permit
applicants to request confidentiality for
certain documents and file a protective
order to allow intervenors to view those
documents. However, we cannot
maintain the same degree of
confidentiality as do the DOJ and the
FTC.59 The HSR filings often contain
highly sensitive proprietary documents
such as the companies’ price forecasts,
pricing analyses, and pricing
decisions.6 Access to such valuable
commercial information could not only
harm the merging companies, it could
also harm competition in wholesale
electricity markets by facilitating
coordination by competitors, who
would have a better understanding of
each other’s pricing strategies and
competitive objectives.

d. Alternatives to Trial-Type Hearings

76. Some commenters suggested that
the Commission use alternatives to trial-
type evidentiary hearing procedures,
including technical conferences and
paper hearings with limited periods of
discovery and additional data requests.

77. Given the statutory deadlines
faced by the Commission on section 203
applications,51 we believe that holding
an evidentiary hearing generally will
not be feasible, depending on the issues
in dispute. Therefore, in cases that
present complicated factual disputes,
we will consider alternatives such as
paper hearings with a limited period of
discovery, so that we can develop a
complete record.

e. Attribution of Generation Under
Contract

78. Some commenters also requested
clarification on how generation under
contract should be attributed in the
analysis of market concentration.
Specifically, they asked whether the
generation should be attributed to the
party with operational control of the
generation facility or to the party with
the economic interest in the capacity.

59 As Mark J. Niefer noted, “‘the [Antitrust]
Division [of the DOJ] is precluded from sharing
much of the information it gathers to analyze a
merger” and ‘“‘[e]xcept in very limited
circumstances, information provided to the
Division * * * may not be disclosed to others
without the consent of the producing party.”
Comments of Mark J. Niefer, March 8 Technical
Conference, Tr. 106-07.

60 See Federal Trade Commission, Introductory
Guide III to the Premerger Notification Program,
Model Request for Additional Information and
Documentary Material (Second Request) (revised
May 2007), available at http://www.ftc.gov/bc/hsr/
introguides/guide3.pdf.

61 Under revised section 203, the Commission
must act within 180 days of a complete application,
and with good cause may extend the deadline
another 180 days. If not, the authorization is
granted by law.

79. The determination on whether a
long-term generation contract should be
attributed to the purchaser of power or
the seller depends on the party with
operational control, which depends
upon the specific contract. Therefore,
we have required that applicants file
information about whether their long-
term generation contracts confer
operational control over generation
resources to the purchaser. Our practice
has been to attribute contracted capacity
to the purchaser if such a contract
confers operational control over the
generation to the purchaser.62 We will
continue this practice, and require
applicants to file purchase and sales
data, including information on whether
the terms and conditions of purchase
contracts confer operational control over
generation to the purchaser. However, if
an applicant fails the Competitive
Analysis Screen, we will consider
arguments regarding the ability and
incentive of the merged firm to exercise
market power, and therefore consider
the merged firm’s contractual positions
as well as its physical control of
generation.

III. Information Collection Statement

80. The Office of Management and
Budget’s (OMB) regulations require that
OMB approve certain information
collection and data retention
requirements imposed by agency
rules.3 In this supplemental policy
statement, the Commission is providing
guidance regarding future
implementation of FPA section 203. The
Commission is not imposing any
additional information collection
requirement upon the public. The
Commission is not proposing any
changes to its current regulations.
Accordingly, there should be no impact
on the current reporting burden
associated with an individual section
203 application. The Commission also
does not expect the total number of
section 203 applications to be affected
by this Supplemental Policy Statement.
However, the Commission will submit
for informational purposes only a copy
of this Supplemental Policy Statement
to OMB.

Burden Estimate: The Public
Reporting and records retention burden
for section 203 applications is as
follows.

Title: FERC-519, “Application Under
the Federal Power Act, Section 203”.

Action: Revised Collection.

OMB Control No.: 1902—-0082.

62 See Filing Requirements Rule, FERC Stats. &
Regs. 131,111 at 31,888.
635 CFR 1320.

The applicant will not be penalized
for failure to respond to this information
collection unless the information
collection displays a valid OMB control
number or the Commission has
provided justification as to why the
control number should not be
displayed.

Respondents: Businesses or other for
profit.

Frequency of Responses: N/A.

Necessity of the Information: This
Supplemental Policy Statement
provides guidance regarding future
implementation of FPA section 203. The
Commission is not proposing any
changes to its current regulations.

Internal Review: The Commission has
conducted an internal review of the
public reporting burden associated with
the collection of information and
assured itself, by means of internal
review, that there is specific, objective
support for its existing information
burden estimate.

81. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC, 20426
[Attention: Michael Miller, Office of the
Executive Director, Phone (202) 502—
8415, fax (202) 273—-0873, e-mail:
michael.miller@ferc.gov]. Comments on
the requirements of the Supplemental
Policy Statement may also be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, fax
(202) 395-7285, e-mail
oira_submission@omb.eop.gov].

IV. Environmental Analysis

82. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.®4 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment.55 The Supplemental
Policy Statement is categorically
excluded as it addresses actions under
section 203.56 Accordingly, no
environmental assessment is necessary
and none has been prepared in this
Supplemental Policy Statement.

64 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986—1990 { 30,783 (1987).

6518 CFR 380.4.

66 See 18 CFR 380.4(a)(16).
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V. Regulatory Flexibility Act
Certification

83. The Regulatory Flexibility Act of
1980 (RFA) 67 requires agencies to
prepare certain statements, descriptions
and analyses of proposed rules that will
have a significant economic impact on
a substantial number of small entities.68
However, the RFA does not define
“significant’”” or ““substantial.” Instead,
the RFA leaves it up to an agency to
determine the effect of its regulations on
small entities.

84. Most filing companies regulated
by the Commission do not fall within
the RFA’s definition of small entity.69
Further, as noted above, the
Supplemental Policy Statement does not
propose any changes to the
Commission’s current regulations under
section 203; therefore there is no change
in how the Commission’s regulations
under section 203 affect small entities.
Therefore, the Commission certifies that
the Supplemental Policy Statement will
not have a significant economic impact
on a substantial number of small
entities. As a result, no regulatory
flexibility analysis is required.

VI. Document Availability

85. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington DC 20426.

86. From the Commission’s Home
Page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document

675 U.S.C. 601-12.

68 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business that is independently owned and operated
and that is not dominant in its field of operation.

15 U.S.C. 632. The Small Business Size Standards
component of the North American Industry
Classification System defines a small electric utility
as one that, including its affiliates, is primarily
engaged in the generation, transmission, and/or
distribution of electric energy for sale and whose
total electric output for the preceding fiscal year did
not exceed 4 million MWh. 13 CFR 121.201.

695 U.S.C. 601(3), citing to section 3 of the Small
Business Act, 15 U.S.C. 632. Section 3 of the Small
Business Act defines a “small-business concern” as
a business which is independently owned and
operated and which is not dominant in its field of
operation.

in eLibrary, type the docket number
(excluding the last three digits of the
docket number), in the docket number
field.

87. User assistance is available for
eLibrary and the Commission’s website
during normal business hours. For
assistance, please contact FERC Online
Support at (202) 502-6652 (toll-free at
1-866—-208-3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

88. This Supplemental Policy
Statement is effective July 20, 2007. The
Commission has determined that,
consistent with the discussion above
with regard to information collection
and the RFA, this policy statement also
is not a ““major rule” as defined in
section 351 of the Small Business
Regulatory Enforcement Fairness Act of
1996. The Commission will submit this
Supplemental Policy Statement to both
houses of Congress and to the General
Accounting Office.

List of Subjects in 18 CFR Part 33

Electric utilities, Reporting and
recordkeeping requirements, Securities.
By the Commission.
Kimberly D. Bose,
Secretary.
[FR Doc. E7—14956 Filed 8—1-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs;
Oxytetracycline Hydrochloride
Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Norbrook Laboratories, Ltd. The
ANADA provides for use of an
oxytetracycline hydrochloride injectable
solution in beef cattle, beef calves,
nonlactating dairy cattle, and dairy

calves for the treatment of various
bacterial diseases.

DATES: This rule is effective August 2,
2007.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0169, e-
mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Norbrook
Laboratories, Ltd., Station Works,
Newry BT35 6JP, Northern Ireland, filed
ANADA 200-452 that provides for use
of OXYTET 10 (oxytetracycline
hydrochloride) Injection in beef cattle,
beef calves, nonlactating dairy cattle,
and dairy calves for the treatment of
various bacterial diseases. Norbrook
Laboratories, Ltd.’s OXYTET 10
Injection is approved as a generic copy
of Boehringer Ingelheim Vetmedica,
Inc.’s, MEDAMYCIN Injectable
approved under NADA 108-963. The
ANADA is approved as of June 27, 2007,
and the regulations are amended in 21
CFR 522.1662a to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33(a)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:
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Authority: 21 U.S.C. 360b.

m 2. Section 522.1662a is amended by
revising paragraph (h)(2) to read as
follows:

§522.1662a Oxytetracycline hydrochloride

injection.
* * * * *
(h) L

(2) Sponsors. See No. 000010 in
§510.600(c) of this chapter for use of 50
and 100 milligrams per milliliter
solution; and Nos. 055529 and 059130
in §510.600(c) for use of 100 milligrams

per milliliter solution.
* * * * *

Dated: July 17, 2007.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. E7—14950 Filed 8-1-07; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Emodepside and
Praziquantel

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Bayer
HealthCare LLC. The NADA provides
for veterinary prescription use of an
emodepside and praziquantel topical
solution on cats for the treatment and
control of infections by several internal
parasites.

DATES: This rule is effective August 2,
2007.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855; 301-827-7540; e-
mail: melanie.berson@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Bayer
HealthCare LLC, Animal Health
Division, P.O. Box 390, Shawnee
Mission, KS 66201, filed NADA 141—
275 that provides for veterinary
prescription use of PROFENDER
(emodepside and praziquantel) Topical
Solution for the treatment and control of
infections by several internal parasites
of cats. The NADA is approved as of
June 29, 2007, and the regulations are

amended in 21 CFR part 524 by adding
§524.775 to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA—-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning on the
date of the approval.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Add §524.775 to read as follows:

§524.775 Emodepside and praziquantel.

(a) Specifications. Each milliliter of
solution contains 21.4 milligrams (mg)
emodepside and 85.7 mg praziquantel.

(b) Sponsor. See No. 000859 in
§510.600(c) of this chapter.

(c) Conditions of use in cats—(1)
Amount. The recommended minimum
dose is 1.36 mg/pound (Ib) (3 mg/
kilogram (kg)) emodepside and 5.45 mg/
Ib (12 mg/kg) praziquantel applied as a
single topical dose.

(2) Indications for use. For the
treatment and control of hookworm
infections caused by Ancylostoma
tubaeforme (adults, immature adults,

and fourth stage larvae), roundworm
infections caused by Toxocara cati
(adults and fourth stage larvae), and
tapeworm infections caused by
Dipylidium caninum (adults) and
Taenia taeniaeformis (adults).

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: July 17, 2007.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. E7—-14945 Filed 8-1-07; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 26, and 602

[TD 9348]

RIN 1545-BC50

Qualified Severance of a Trust for

Generation-Skipping Transfer (GST)
Tax Purposes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing guidance
regarding the qualified severance of a
trust for generation-skipping transfer
(GST) tax purposes under section
2642(a)(3) of the Internal Revenue Code
(Code), which was added to the Code by
the Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA).
The regulations will affect trusts that are
subject to the GST tax.
DATES: Effective Date: The regulations
are effective August 2, 2007.
Applicability Date: For dates of
applicability, see § 26.2642—-6(k)(1) and
§26.2642-6(k)(2).
FOR FURTHER INFORMATION CONTACT:
Mayer R. Samuels, (202) 622-3090 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been previously reviewed and approved
by the Office of Management and
Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-1902.

The collection of information in these
final regulations is in § 26.2642—6(e).
This information is requested by the IRS
to identify whether a trust is exempt
from the GST tax. This information is
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required to determine whether the
amount of tax has been calculated
correctly. The respondents are trustees
of trusts that are being severed.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated average annual burden
per respondent/recordkeeper is .5 hours
per respondent. Comments concerning
the accuracy of this burden estimate
should be sent to the Internal Revenue
Service, Attn: IRS Reports Clearance
Officer, SE:W:CAR:MP:T:T:SP,
Washington, DC 20224 and the Office of
Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 2642(a)(3) was added to the
Internal Revenue Code by the Economic
Growth and Tax Relief Reconciliation
Act of 2001 (EGTRRA), Public Law 107—
16 (115 Stat. 38 (2001)). Under section
2642(a)(3), if a trust is divided into two
or more trusts in a “qualified
severance,” the resulting trusts will be
recognized as separate trusts for GST tax
purposes. In many cases, a qualified
severance of a trust will facilitate the
most efficient and effective use of the
transferor’s GST tax exemption. The
GST tax exemption is each person’s
lifetime exemption that may be
allocated to a generation-skipping
transfer. If the transfer is made in trust,
allocation of the donor’s GST tax
exemption reduces the trust’s inclusion
ratio, which in turn determines the
amount of GST tax imposed on any
generation-skipping transfer made with
regard to the trust.

On August 24, 2004, the IRS
published in the Federal Register a
notice of proposed rulemaking (REG—
145987-03, 2004—-39 IRB 519, 69 FR
51967), providing rules under section
2642(a)(3) regarding the qualified
severance of a trust for GST tax
purposes. The IRS received written and
oral comments responding to the notice
of proposed rulemaking. No public
hearing was requested or held. After
consideration of all the comments, the

proposed regulations are adopted as
amended by this Treasury decision, and
the corresponding proposed regulations
are removed. The comments and
revisions to the proposed regulations are
discussed below. In addition, additional
proposed regulations are being issued
contemporaneously with these final
regulations in order to respond to
certain comments that the Treasury
Department and the IRS believe merit
further consideration in proposed
regulations.

Summary of Comments

The proposed regulations take the
position that the severance rules
contained in § 26.2654—1(b) of the
regulations were superseded by the
enactment of section 2642(a)(3), and
therefore that § 26.2654—1(b) is no
longer effective. However, many
commentators noted that sections
2654(b) and 2642(a)(3) address different
situations, and they suggested that
section 2642(a)(3) was intended to
supplement, rather than to replace,
section 2654(b), and to thereby provide
more flexibility in severing trusts for
GST tax purposes. The commentators
noted that section 2642(a)(3) qualified
severances are effective prospectively
from the date of severance and thus, that
section only addresses severances that
typically would occur after an
irrevocable trust (whether inter vivos or
testamentary) has been in existence for
a period of time. In contrast, § 26.2654—
1(b) addresses only severances of
testamentary trusts and revocable inter
vivos trusts included in the transferor’s
gross estate, and a severance satisfying
§26.2654—1(b) is effective retroactively
to the date of death. Section 26.2654—
1(b) provides for the recognition of
severances of separate shares of such
trusts, and of discretionary severances
that, although not provided for in the
governing instrument, are necessary to
fully utilize available tax benefits (for
example, the reverse qualified
terminable interest property election
under section 2652(a)(3)). To fulfill the
purpose of these severances (generally,
efficient utilization and allocation of the
decedent’s GST exemption), the
severance must be effective retroactive
to the date of death. Thus, section
2642(a)(3) and § 26.2654—1(b) address
different circumstances.

In response to these comments, the
final regulations do not supersede
§ 26.2654—1(b). Rather, § 26.2654—1(b) is
retained, but, as explained hereafter, is
proposed to be amended as described in
a notice of proposed rulemaking issued
contemporaneously with these final
regulations. Subject to those proposed
changes, § 26.2654—1(b) will continue to

provide rules for mandatory and
discretionary severances of trusts
includible in the transferor’s gross
estate, effective retroactively to the
transferor’s date of death. The final
regulations under § 26.2642—6 generally
provide rules for the qualified severance
of a trust (whether or not includible in
the transferor’s gross estate) if the
severance will be effective only
prospectively from the date of
severance.

One commentator requested that the
regulations provide that separate trusts,
created as the result of a mandated
division of a single trust that is effective
under state law, be recognized
prospectively as separate trusts for
certain GST tax purposes, even if the
severance does not satisfy the
requirements of a qualified severance.
This comment will be addressed in the
proposed regulations under section
2642, issued contemporaneously with
these final regulations.

One commentator requested that the
regulations provide additional
flexibility in severing a trust that has an
inclusion ratio between zero and one.
Specifically, the commentator requested
that the final regulations permit the
qualified severance of a trust into one or
more separate resulting trusts, as long as
one or more of the resulting trusts, in
the aggregate, would receive a fractional
share of the total value of the original
trust’s assets that equals the applicable
fraction of the original trust. In such a
qualified severance, the resulting trust
or trusts receiving this fractional share
would each have an inclusion ratio of
zero, and each of the other resulting
trusts would have an inclusion ratio of
one. This comment will be addressed in
the proposed regulations under section
2642, issued contemporaneously with
these final regulations.

In response to comments, the final
regulations continue to require that, in
notifying the IRS of the severance of a
trust, the words “Qualified Severance”
should appear at the top of Form 706—
GS(T), “Generation-Skipping Transfer
Tax Return for Terminations,” but the
use of red ink for that purpose is not
required.

One commentator questioned the
requirement in the proposed regulations
that any non-pro rata funding of trusts
resulting from a qualified severance
must be based on the value of the trust
assets as of the date of funding. The
commentator pointed out that, in many
cases, the funding of trusts resulting
from a qualified severance will take
place over a period of time, rather than
on one specific date. Accordingly, under
the final regulations, the non-pro rata
funding of trusts resulting from a
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qualified severance must be achieved by
applying the appropriate fraction or
percentage to the total value of the trust
assets as of the ““date of severance.” The
term “‘date of severance” is defined as
the date selected for determining the
value of the trust assets (whether
selected on a discretionary basis or by

a court order), provided that funding is
commenced immediately and occurs
within a reasonable time before or after
the selected date of severance. For this
purpose, a reasonable time may differ
depending upon the type of asset
involved, but in no event may be more
than 90 days.

Several commentators requested that
the regulations address the severance of
a trust that was irrevocable on
September 25, 1985, but with respect to
which an addition was made to the trust
after September 25, 1985. For purposes
of determining the inclusion ratio with
respect to such a trust, § 26.2601—
1(b)(1)(iv)(A) provides that the trust is
deemed to consist of two portions, one
portion not subject to GST tax (the non-
chapter 13 portion) with an inclusion
ratio of zero, and one portion subject to
GST tax (the chapter 13 portion) with an
inclusion ratio determined under
section 2642. In response to these
comments, the final regulations provide
guidance regarding a qualified
severance of the chapter 13 portion of
these trusts.

The proposed regulations include a
mandatory reporting requirement,
without which a severance would not
constitute a qualified severance. One
commentator noted that, in some
situations, it may be advantageous to
sever a trust but to avoid qualification
under section 2642(a)(3) as a qualified
severance. The Treasury Department
and the IRS believe that the qualified
severance rules were not intended to be
optional; that is, able to be employed or
avoided depending upon the tax
consequences of a particular severance.
Therefore, under the final regulations,
the reporting provisions do not
constitute a requirement for qualified
severance status, but each severance
should be reported to ensure that the
provisions of Chapter 13 of the Code
may be properly applied with regard to
the trusts.

One commentator noted that
§1.1001-1(h)(1) of the proposed
regulations provides favorable income
tax treatment only with respect to a
qualified severance. The commentator
requested that the regulations also
address the income tax treatment of all
other trust modifications and
severances. The commentator noted that
the failure to address, for example, the
income tax consequences of severances

that are not qualified severances for GST
tax purposes implies that such
severances are taxable events for income
tax purposes. In response to these
comments, the category of severances to
which § 1.1001-1(h)(1) will apply has
been broadened. No inference should be
drawn with respect to the income tax
consequences under section 1001 of any
severance that is not described in
§1.1001-1(h)(1).

Commentators noted that some
qualified severances may result in a
taxable termination or taxable
distribution, for example, if after the
severance, one of the resulting trusts is
a skip person. The final regulations
clarify that, if the qualified severance
itself results in a GST taxable event, the
taxable event is treated as occurring
immediately after the severance. As a
result, if the resulting trust that is a skip
person is also the trust that has a zero
inclusion ratio after the severance, then
no GST tax will result from the taxable
event that is deemed to occur after the
severance. An example was added
illustrating this rule.

Finally, in response to comments, an
example has been added addressing the
qualified severance rules in the case of
a trust where the beneficiary is granted
a contingent testamentary general power
of appointment that is dependent upon
the trust’s inclusion ratio.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that the collection of information
imposed by this regulation is not
significant as reflected in the estimated
burden of information collection for,
which is 0.5 hours per respondent, and
that few trustees are likely to be small
entities. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these final
regulations is Mayer R. Samuels, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. Other personnel from the IRS and
the Treasury Department participated in
their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 26

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1, 26 and
602 are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. In § 1.1001-1, paragraph (h) is
added to read as follows:

§1.1001-1 Computation of gain or loss.
* * * * *

(h) Severances of trusts—(1) In
general. The severance of a trust
(including without limitation a
severance that meets the requirements
of § 26.2642-6 or of § 26.2654—1(b) of
this chapter) is not an exchange of
property for other property differing
materially either in kind or in extent
if—

(i) An applicable state statute or the
governing instrument authorizes or
directs the trustee to sever the trust; and

(ii) Any non-pro rata funding of the
separate trusts resulting from the
severance (including non-pro rata
funding as described in § 26.2642—
6(d)(4) or § 26.2654—1(b)(1)(ii)(C) of this
chapter), whether mandatory or in the
discretion of the trustee, is authorized
by an applicable state statute or the
governing instrument.

(2) Effective/applicability date. This
paragraph (h) applies to severances
occurring on or after August 2, 2007.
Taxpayers may apply this paragraph (h)
to severances occurring on or after
August 24, 2004, and before August 2,
2007.
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PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

m Par. 3. The authority citation for part
26 is amended by adding an entry in
numerical order to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 26.2642—6 also issued under 26
U.S.C. 2642, * * *

m Par. 4.In § 26.2600-1, the table of
contents is amended by adding entries
for §§ 26.2642—6 and 26.2654—1(c) to
read as follows:

§26.2600-1 Table of contents.

* * * * *

§26.2642-6 Qualified severance.

(a
(b

In general.
Qualified severance defined.
(c) Effective date of qualified severance.
(d) Requirements for a qualified severance.
(e) Reporting a qualified severance.
(f) Time for making a qualified severance.
(g) Trusts that were irrevocable on
September 25, 1985.
(1) In general.
(2) Trusts in receipt of a post-September
25, 1985, addition.
(h) [Reserved]
(i) [Reserved]
(j) Examples.
(k) Effective date.
(1) In general.
(2) Transition rule.

=

* * * * *

§26.2654-1 Certain trusts treated as
separate trusts.

* * * * *

(c) Cross reference.
* * * * *

m Par. 5. Section 26.2642—6 is added to
read as follows:

§26.2642-6 Qualified severance.

(a) In general. If a trust is divided in
a qualified severance into two or more
trusts, the separate trusts resulting from
the severance will be treated as separate
trusts for generation-skipping transfer
(GST) tax purposes and the inclusion
ratio of each new resulting trust may
differ from the inclusion ratio of the
original trust. Because the post-
severance resulting trusts are treated as
separate trusts for GST tax purposes,
certain actions with respect to one
resulting trust will generally have no
GST tax impact with respect to the other
resulting trust(s). For example, GST
exemption allocated to one resulting
trust will not impact on the inclusion
ratio of the other resulting trust(s); a
GST tax election made with respect to
one resulting trust will not apply to the
other resulting trust(s); the occurrence

of a taxable distribution or termination
with regard to a particular resulting
trust will not have any GST tax impact
on any other trust resulting from that
severance. In general, the rules in this
section are applicable only for purposes
of the GST tax and are not applicable in
determining, for example, whether the
resulting trusts may file separate income
tax returns or whether the severance
may result in a gift subject to gift tax,
may cause any trust to be included in
the gross estate of a beneficiary, or may
result in a realization of gain for
purposes of section 1001. See §1.1001—
1(h) of this chapter for rules relating to
whether a qualified severance will
constitute an exchange of property for
other property differing materially
either in kind or in extent.

(b) Qualified severance defined. A
qualified severance is a division of a
trust (other than a division described in
§26.2654—1(b)) into two or more
separate trusts that meets each of the
requirements in paragraph (d) of this
section.

(c) Effective date of qualified
severance. A qualified severance is
applicable as of the date of the
severance, as defined in § 26.2642—
6(d)(3), and the resulting trusts are
treated as separate trusts for GST tax
purposes as of that date.

(d) Requirements for a qualified
severance. For purposes of this section,
a qualified severance must satisfy each
of the following requirements:

(1) The single trust is severed
pursuant to the terms of the governing
instrument, or pursuant to applicable
local law.

(2) The severance is effective under
local law.

(3) The date of severance is either the
date selected by the trustee as of which
the trust assets are to be valued in order
to determine the funding of the resulting
trusts, or the court-imposed date of
funding in the case of an order of the
local court with jurisdiction over the
trust ordering the trustee to fund the
resulting trusts on or as of a specific
date. For a date to satisfy the definition
in the preceding sentence, however, the
funding must be commenced
immediately upon, and funding must
occur within a reasonable time (but in
no event more than 90 days) after, the
selected valuation date.

(4) The single trust (original trust) is
severed on a fractional basis, such that
each new trust (resulting trust) is
funded with a fraction or percentage of
the original trust, and the sum of those
fractions or percentages is one or one
hundred percent, respectively. For this
purpose, the fraction or percentage may
be determined by means of a formula

(for example, that fraction of the trust
the numerator of which is equal to the
transferor’s unused GST tax exemption,
and the denominator of which is the fair
market value of the original trust’s
assets on the date of severance). The
severance of a trust based on a
pecuniary amount does not satisfy this
requirement. For example, the severance
of a trust is not a qualified severance if
the trust is divided into two trusts, with
one trust to be funded with $1,500,000
and the other trust to be funded with the
balance of the original trust’s assets.
With respect to the particular assets to
be distributed to each resulting trust,
each resulting trust may be funded with
the appropriate fraction or percentage
(pro rata portion) of each asset held by
the original trust. Alternatively, the
assets may be divided among the
resulting trusts on a non pro rata basis,
based on the fair market value of the
assets on the date of severance.
However, if funded on a non pro rata
basis, each resulting trust must be
funded by applying the appropriate
fraction or percentage to the total fair
market value of the trust assets as of the
date of severance.

(5) The terms of the resulting trusts
must provide, in the aggregate, for the
same succession of interests of
beneficiaries as are provided in the
original trust. This requirement is
satisfied if the beneficiaries of the
separate resulting trusts and the
interests of the beneficiaries with
respect to the separate trusts, when the
separate trusts are viewed collectively,
are the same as the beneficiaries and
their respective beneficial interests with
respect to the original trust before
severance. With respect to trusts from
which discretionary distributions may
be made to any one or more
beneficiaries on a non-pro rata basis,
this requirement is satisfied if—

(i) The terms of each of the resulting
trusts are the same as the terms of the
original trust (even though each
permissible distributee of the original
trust is not a beneficiary of all of the
resulting trusts);

(ii) Each beneficiary’s interest in the
resulting trusts (collectively) equals the
beneficiary’s interest in the original
trust, determined by the terms of the
trust instrument or, if none, on a per-
capita basis. For example, in the case of
the severance of a discretionary trust
established for the benefit of A, B, and
C and their descendants with the
remainder to be divided equally among
those three families, this requirement is
satisfied if the trust is divided into three
separate trusts of equal value with one
trust established for the benefit of A and
A’s descendants, one trust for the
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benefit of B and B’s descendants, and
one trust for the benefit of C and C’s
descendants;

(iii) The severance does not shift a
beneficial interest in the trust to any
beneficiary in a lower generation (as
determined under section 2651) than
the person or persons who held the
beneficial interest in the original trust;
and

(iv) The severance does not extend the
time for the vesting of any beneficial
interest in the trust beyond the period
provided for in (or applicable to) the
original trust.

(6) In the case of a qualified severance
of a trust with an inclusion ratio as
defined in § 26.2642—1 of either one or
zero, each trust resulting from the
severance will have an inclusion ratio
equal to the inclusion ratio of the
original trust.

(7) In the case of a qualified severance
occurring after GST tax exemption has
been allocated to the trust (whether by
an affirmative allocation, a deemed
allocation, or an automatic allocation
pursuant to the rules contained in
section 2632), if the trust has an
inclusion ratio as defined in § 26.2642—
1 that is greater than zero and less than
one, then the trust must be severed
initially into two trusts. One resulting
trust must receive that fractional share
of the total value of the original trust as
of the date of severance that is equal to
the applicable fraction, as defined in
§26.2642—1(b) and (c), used to
determine the inclusion ratio of the
original trust immediately before the
severance. The other resulting trust
must receive that fractional share of the
total value of the original trust as of the
date of severance that is equal to the
excess of one over the fractional share
described in the preceding sentence.
The trust receiving the fractional share
equal to the applicable fraction shall
have an inclusion ratio of zero, and the
other trust shall have an inclusion ratio
of one. If the applicable fraction with
respect to the original trust is .50, then,
with respect to the two equal trusts
resulting from the severance, the
Trustee may designate which of the
resulting trusts will have an inclusion
ratio of zero and which will have an
inclusion ratio of one. Each separate
trust resulting from the severance then
may be further divided in accordance
with the rules of this section. See
paragraph (j), Example 7 of this section.

(e) Reporting a qualified severance—
(1) In general. A qualified severance is
reported by filing Form 706—-GS(T),
“Generation-Skipping Transfer Tax
Return for Terminations,” (or such other
form as may be provided from time to
time by the Internal Revenue Service

(IRS) for the purpose of reporting a
qualified severance). Unless otherwise
provided in the applicable form or
instructions, the IRS requests that the
filer write “‘Qualified Severance” at the
top of the form and attach a Notice of
Qualified Severance (Notice). The return
and attached Notice should be filed by
April 15th of the year immediately
following the year during which the
severance occurred or by the last day of
the period covered by an extension of
time, if an extension of time is granted,
to file such form.

(2) Information concerning the
original trust. The Notice should
provide, with respect to the original
trust that was severed—

(i) The name of the transferor;

(ii) The name and date of creation of
the original trust;

(iii) The tax identification number of
the original trust; and

(iv) The inclusion ratio before the
severance.

(3) Information concerning each new
trust. The Notice should provide, with
respect to each of the resulting trusts
created by the severance—

(i) The name and tax identification
number of the trust;

(ii) The date of severance (within the
meaning of paragraph (c) of this
section);

(iii) The fraction of the total assets of
the original trust received by the
resulting trust;

(iv) Other details explaining the basis
for the funding of the resulting trust (a
fraction of the total fair market value of
the assets on the date of severance, or
a fraction of each asset); and

(v) The inclusion ratio.

(f) Time for making a qualified
severance. (1) A qualified severance of
a trust may occur at any time prior to
the termination of the trust. Thus,
provided that the separate resulting
trusts continue in existence after the
severance, a qualified severance may
occur either before or after—

(i) GST tax exemption has been
allocated to the trust;

(ii) A taxable event has occurred with
respect to the trust; or

(1ii) An addition has been made to the
trust.

(2) Because a qualified severance is
effective as of the date of severance, a
qualified severance has no effect on a
taxable termination as defined in
section 2612(a) or a taxable distribution
as defined in section 2612(b) that
occurred prior to the date of severance.
A qualified severance shall be deemed
to occur before a taxable termination or
a taxable distribution that occurs by
reason of the qualified severance. See
paragraph (j) Example 8 of this section.

(g) Trusts that were irrevocable on
September 25, 1985—(1) In general. See
§26.2601-1(b)(4) for rules regarding
severances and other actions with
respect to trusts that were irrevocable on
September 25, 1985.

(2) Trusts in receipt of a post-
September 25, 1985, addition. A trust
described in § 26.2601-1(b)(1)(iv)(A)
that is deemed for GST tax purposes to
consist of one separate share not subject
to GST tax (the non-chapter 13 portion)
with an inclusion ratio of zero, and one
separate share subject to GST tax (the
chapter 13 portion) with an inclusion
ratio determined under section 2642,
may be severed into two trusts in
accordance with § 26.2654—1(a)(3). One
resulting trust will hold the non-chapter
13 portion of the original trust (the non-
chapter 13 trust) and will not be subject
to GST tax, and the other resulting trust
will hold the chapter 13 portion of the
original trust (the chapter 13 trust) and
will have the same inclusion ratio as the
chapter 13 portion immediately prior to
the severance. The chapter 13 trust may
be further divided in a qualified
severance in accordance with the rules
of this section. The non-chapter 13 trust
may be further divided in accordance
with the rules of § 26.2601-1(b)(4).

(h) [Reserved].

(i) [Reserved].

(j) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. Succession of interests. T dies
in 2006. T’s will establishes a testamentary
trust (Trust) providing that income is to be
paid to T’s sister, S, for her life. On S’s death,
one-half of the corpus is to be paid to T’s
child, C (or to C’s estate if C fails to survive
S), and one-half of the corpus is to be paid
to T’s grandchild, GC (or to GC’s estate if GC
fails to survive S). On the Form 706, ‘“United
States Estate (and Generation-Skipping
Transfer) Tax Return,” filed for T’s estate, T’s
executor allocates all of T’s available GST tax
exemption to other transfers and trusts, such
that Trust’s inclusion ratio is 1. Subsequent
to filing the Form 706 in 2007 and in
accordance with applicable state law, the
trustee divides Trust into two separate trusts,
Trust 1 and Trust 2, with each trust receiving
50 percent of the value of the assets of the
original trust as of the date of severance.
Trust 1 provides that trust income is to be
paid to S for life with remainder to C or C’s
estate, and Trust 2 provides that trust income
is to be paid to S for life with remainder to
GC or GC’s estate. Because Trust 1 and Trust
2 provide for the same succession of interests
in the aggregate as provided in the original
trust, the severance constitutes a qualified
severance, provided that all other
requirements of section 2642(a)(3) and this
section are satisfied.

Example 2. Succession of interests in
discretionary trust. In 2006, T establishes
Trust, an irrevocable trust providing that
income may be paid from time to time in
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such amounts as the trustee deems advisable
to any one or more members of the group
consisting of T’s children (A and B) and their
respective descendants. In addition, the
trustee may distribute corpus to any trust
beneficiary in such amounts as the trustee
deems advisable. On the death of the last to
die of A and B, the trust is to terminate and
the corpus is to be distributed in two equal
shares, one share to the then-living
descendants of each child, per stirpes. T
elects, under section 2632(c)(5), to not have
the automatic allocation rules contained in
section 2632(c) apply with respect to T’s
transfers to Trust, and T does not otherwise
allocate GST tax exemption with respect to
Trust. As a result, Trust has an inclusion
ratio of one. In 2008, the trustee of Trust,
pursuant to applicable state law, divides
Trust into two equal but separate trusts, Trust
1 and Trust 2, each of which has terms
identical to the terms of Trust except for the
identity of the beneficiaries. Trust 1 and
Trust 2 each has an inclusion ratio of one.
Trust 1 provides that income is to be paid in
such amounts as the trustee deems advisable
to A and A’s descendants. In addition, the
trustee may distribute corpus to any trust
beneficiary in such amounts as the trustee
deems advisable. On the death of A, Trust 1
is to terminate and the corpus is to be
distributed to the then-living descendants of
A, per stirpes, but, if A dies with no living
descendants, the principal will be added to
Trust 2. Trust 2 contains identical provisions,
except that B and B’s descendants are the
trust beneficiaries and, if B dies with no
living descendants, the principal will be
added to Trust 1. Trust 1 and Trust 2 in the
aggregate provide for the same beneficiaries
and the same succession of interests as
provided in Trust, and the severance does
not shift any beneficial interest to a
beneficiary who occupies a lower generation
than the person or persons who held the
beneficial interest in Trust. Accordingly, the
severance constitutes a qualified severance,
provided that all other requirements of
section 2642(a)(3) and this section are
satisfied.

Example 3. Severance based on actuarial
value of beneficial interests. In 2004, T
establishes Trust, an irrevocable trust
providing that income is to be paid to T’s
child C during C’s lifetime. Upon C’s death,
Trust is to terminate and the assets of Trust
are to be paid to GC, C’s child, if living, or,
if GC is not then living, to GC’s estate. T
properly elects, under section 2632(c)(5), to
not have the automatic allocation rules
contained in section 2632(c) apply with
respect to T’s transfers to Trust, and T does
not otherwise allocate GST tax exemption
with respect to Trust. Thus, Trust has an
inclusion ratio of one. In 2008, the trustee of
Trust, pursuant to applicable state law,
divides Trust into two separate trusts, Trust
1 for the benefit of C (and on C’s death to C’s
estate), and Trust 2 for the benefit of GC (and
on GC’s death to GC'’s estate). The document
severing Trust directs that Trust 1 is to be
funded with an amount equal to the actuarial
value of C’s interest in Trust prior to the
severance, determined under section 7520 of
the Internal Revenue Code. Similarly, Trust
2 is to be funded with an amount equal to

the actuarial value of GC’s interest in Trust
prior to the severance, determined under
section 7520. Trust 1 and Trust 2 do not
provide for the same succession of interests
as provided under the terms of the original
trust. Therefore, the severance is not a
qualified severance.

Example 4. Severance of a trust with a 50%
inclusion ratio. On September 1, 2006, T
transfers $100,000 to a trust for the benefit of
T’s grandchild, GC. On a timely filed Form
709, “United States Gift (and Generation-
Skipping Transfer) Tax Return,” reporting
the transfer, T allocates all of T’s remaining
GST tax exemption ($50,000) to the trust. As
a result of the allocation, the applicable
fraction with respect to the trust is .50
[$50,000 (the amount of GST tax exemption
allocated to the trust) divided by $100,000
(the value of the property transferred to the
trust)]. The inclusion ratio with respect to the
trust is .50 [1—.50]. In 2007, pursuant to
authority granted under applicable state law,
the trustee severs the trust into two trusts,
Trust 1 and Trust 2, each of which is
identical to the original trust and each of
which receives a 50 percent fractional share
of the total value of the original trust, valued
as of the date of severance. Because the
applicable fraction with respect to the
original trust is .50 and the trust is severed
into two equal trusts, the trustee may
designate which resulting trust has an
inclusion ratio of one, and which resulting
trust has an inclusion ratio of zero.
Accordingly, in the Notice of Qualified
Severance reporting the severance, the
trustee designates Trust 1 as having an
inclusion ratio of zero, and Trust 2 as having
an inclusion ratio of one. The severance
constitutes a qualified severance, provided
that all other requirements of section
2642(a)(3) and this section are satisfied.

Example 5. Funding of severed trusts on a
non-pro rata basis. T’s will establishes a
testamentary trust (Trust) for the benefit of
T’s descendants, to be funded with T’s stock
in Corporation A and Corporation B, both
publicly traded stocks. T dies on May 1,
2004, at which time the Corporation A stock
included in T’s gross estate has a fair market
value of $100,000 and the stock of
Corporation B included in T’s gross estate
has a fair market value of $200,000. On a
timely filed Form 706, T’s executor allocates
all of T’s remaining GST tax exemption
($270,000) to Trust. As a result of the
allocation, the applicable fraction with
respect to Trust is .90 [$270,000 (the amount
of GST tax exemption allocated to the trust)
divided by $300,000 (the value of the
property transferred to the trust)]. The
inclusion ratio with respect to Trust is .10
[1—.90]. On August 1, 2008, in accordance
with applicable local law, the trustee
executes a document severing Trust into two
trusts, Trust 1 and Trust 2, each of which is
identical to Trust. The instrument designates
August 3, 2008, as the date of severance
(within the meaning of paragraph (d)(3) of
this section). The terms of the instrument
severing Trust provide that Trust 1 is to be
funded on a non-pro rata basis with assets
having a fair market value on the date of
severance equal to 90% of the value of
Trust’s assets on that date, and Trust 2 is to

be funded with assets having a fair market
value on the date of severance equal to 10%
of the value of Trust’s assets on that date. On
August 3, 2008, the value of the Trust assets
totals $500,000, consisting of Corporation A
stock worth $450,000 and Corporation B
stock worth $50,000. On August 4, 2008, the
trustee takes all action necessary to transfer
all of the Corporation A stock to Trust 1 and
to transfer all of the Corporation B stock to
Trust 2. On August 6, 2008, the stock
transfers are completed and the stock is
received by the appropriate resulting trust.
Accordingly, Trust 1 is funded with assets
having a value equal to 90% of the value of
Trust as of the date of severance, August 3,
2008, and Trust 2 is funded with assets
having a value equal to 10% of the value of
Trust as of the date of severance. Therefore,
the severance constitutes a qualified
severance, provided that all other
requirements of section 2642(a)(3) and this
section are satisfied. Trust 1 will have an
inclusion ratio of zero and Trust 2 will have
an inclusion ratio of one.

Example 6. [Reserved].

Example 7. Statutory qualified severance.
T dies on October 1, 2004. T’s will
establishes a testamentary trust (Trust) to be
funded with $1,000,000. Trust income is to
be paid to T’s child, S, for S’s life. The trustee
may also distribute trust corpus from time to
time, in equal or unequal shares, for the
benefit of any one or more members of the
group consisting of S and T’s three
grandchildren (GC1, GC2, and GC3). On S’s
death, Trust is to terminate and the assets are
to be divided equally among GC1, GC2, and
GC3 (or their respective then-living
descendants, per stirpes). On a timely filed
Form 706, T’s executor allocates all of T’s
remaining GST tax exemption ($300,000) to
Trust. As a result of the allocation, the
applicable fraction with respect to the trust
is .30 [$300,000 (the amount of GST tax
exemption allocated to the trust) divided by
$1,000,000 (the value of the property
transferred to the trust)]. The inclusion ratio
with respect to the trust is .70 [1—.30]. On
June 1, 2007, the trustee determines that it is
in the best interest of the beneficiaries to
sever Trust to provide a separate trust for
each of T’s three grandchildren and their
respective families. The trustee severs Trust
into two trusts, Trust 1 and Trust 2, each
with terms and beneficiaries identical to
Trust and thus each providing that trust
income is to be paid to S for life, trust
principal may be distributed for the benefit
of any or all members of the group consisting
of S and T’s grandchildren, and, on S’s death,
the trust is to terminate and the assets are to
be divided equally among GC1, GC2, and
GC3 (or their respective then-living
descendants, per stirpes). The instrument
severing Trust provides that Trust 1 is to
receive 30% of Trust’s assets and Trust 2 is
to receive 70% of Trust’s assets. Further,
each such trust is to be funded with a pro
rata portion of each asset held in Trust. The
trustee then severs Trust 1 into three equal
trusts, Trust GC1, Trust GC2, and Trust GC3.
Each trust is named for a grandchild of T and
provides that trust income is to be paid to S
for life, trust principal may be distributed for
the benefit of S and T’s grandchild for whom



Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 /Rules and Regulations

42297

the trust is named, and, on S’s death, the
trust is to terminate and the trust proceeds
distributed to the respective grandchild for
whom the trust is named. If that grandchild
has predeceased the termination date, the
trust proceeds are to be distributed to that
grandchild’s then-living descendants, per
stirpes, or, if none, then equally to the other
two trusts resulting from the severance of
Trust 1. Each such resulting trust is to be
funded with a pro rata portion of each Trust
1 asset. The trustee also severs Trust 2 in a
similar manner, into Trust GC1(2), Trust
GC2(2), and Trust GC3(2). The severance of
Trust into Trust 1 and Trust 2, the severance
of Trust 1 into Trust GC1, Trust GC2, Trust
GC3, and the severance of Trust 2 into Trust
GC1(2), Trust GC2(2) and Trust GC3(2),
constitute qualified severances, provided that
all other requirements of section 2642(a)(3)
and this section are satisfied with respect to
each severance. Trust GC1, Trust GC2, Trust
GC3 will each have an inclusion ratio of zero
and Trust GC1(2), Trust GC2(2), and Trust
GC3(2) will each have an inclusion ratio of
one.

Example 8. Qualified severance deemed to
precede a taxable termination. In 2004, T
establishes an inter vivos irrevocable trust
(Trust) for a term of 10 years providing that
Trust income is to be paid annually in equal
shares to T’s child C and T’s grandchild GC
(the child of another then-living child of T).
If either C or GC dies prior to the expiration
of the 10-year term, the deceased
beneficiary’s share of Trust’s income is to be
paid to that beneficiary’s then-living
descendants, per stirpes, for the balance of
the trust term. At the expiration of the 10-
year trust term, the corpus is to be distributed
equally to C and GG; if either C or GC is not
then living, then such decedent’s share is to
be distributed instead to such decedent’s
then-living descendants, per stirpes. T
allocates T’s GST tax exemption to Trust
such that Trust’s applicable fraction is .50
and Trust’s inclusion ratio is .50 [1—.50]. In
2006, pursuant to applicable state law, the
trustee severs the trust into two equal trusts,
Trust 1 and Trust 2. The instrument severing
Trust provides that Trust 1 is to receive 50%
of the Trust assets, and Trust 2 is to receive
50% of Trust’s assets. Both resulting trusts
are identical to Trust, except that each has
different beneficiaries: C and C’s descendants
are designated as the beneficiaries of Trust 1,
and GC and GC’s descendants are designated
as the beneficiaries of Trust 2. The severance
constitutes a qualified severance, provided
all other requirements of section 2642(a)(3)
and this section are satisfied. Because the
applicable fraction with respect to Trust is
.50 and Trust was severed into two equal
trusts, the trustee may designate which
resulting trust has an inclusion ratio of one,
and which has an inclusion ratio of zero.
Accordingly, in the Notice of Qualified
Severance reporting the severance, the
trustee designates Trust 1 as having an
inclusion ratio of one, and Trust 2 as having
an inclusion ratio of zero. Because Trust 2 is
a skip person under section 2613, the
severance of Trust resulting in the
distribution of 50% of Trust’s corpus to Trust
2 would constitute a taxable termination or
distribution (as described in section 2612(a))

of that 50% of Trust for GST tax purposes,
but for the rule that a qualified severance is
deemed to precede a taxable termination that
is caused by the qualified severance. Thus,
no GST tax will be due with regard to the
creation and funding of Trust 2 because the
inclusion ratio of Trust 2 is zero.

Example 9. [Reserved].

Example 10. Beneficiary’s interest
dependent on inclusion ratio. On August 8,
2006, T transfers $1,000,000 to Trust and
timely allocates $400,000 of T’s remaining
GST tax exemption to Trust. As a result of
the allocation, the applicable fraction with
respect to Trust is .40 [$400,000 divided by
$1,000,000] and Trust’s inclusion ratio is .60
[1—.40]. Trust provides that all income of
Trust will be paid annually to C, T’s child,
for life. On C’s death, the corpus is to pass
in accordance with C’s exercise of a
testamentary limited power to appoint the
corpus of Trust to C’s lineal descendants.
However, Trust provides that if, at the time
of C’s death, Trust’s inclusion ratio is greater
than zero, then C may also appoint that
fraction of the trust corpus equal to the
inclusion ratio to the creditors of C’s estate.
On May 3, 2008, pursuant to authority
granted under applicable state law, the
trustee severs Trust into two trusts. Trust 1
is funded with 40% of Trust’s assets, and
Trust 2 is funded with 60% of Trust’s assets
in accordance with the requirements of this
section. Both Trust 1 and Trust 2 provide that
all income of Trust will be paid annually to
C during C’s life. On C’s death, Trust 1
corpus is to pass in accordance with C’s
exercise of a testamentary limited power to
appoint the corpus to C’s lineal descendants.
Trust 2 is to pass in accordance with C’s
exercise of a testamentary power to appoint
the corpus of Trust to C’s lineal descendants
and to the creditors of C’s estate. The
severance constitutes a qualified severance,
provided that all other requirements of
section 2642(a)(3) and this section are
satisfied. No additional contribution or
allocation of GST tax exemption is made to
either Trust 1 or Trust 2 prior to C’s death.
Accordingly, the inclusion ratio with respect
to Trust 1 is zero. The inclusion ratio with
respect to Trust 2 is one until C’s death, at
which time C will become the transferor of
Trust 2 for GST tax purposes. (Some or all
of C’s GST tax exemption may be allocated
to Trust 2 upon C’s death.)

Example 11. Date of severance. Trust is an
irrevocable trust that has both skip person
and non-skip person beneficiaries. Trust
holds two parcels of real estate, Property A
and Property B, stock in Company X, a
publicly traded company, and cash. On June
16, 2008, the local court with jurisdiction
over Trust issues an order, pursuant to the
trustee’s petition authorized under state law,
severing Trust into two resulting trusts of
equal value, Trust 1 and Trust 2. The court
order directs that Property A will be
distributed to Trust 1 and Property B will be
distributed to Trust 2, and that an
appropriate amount of stock and cash will be
distributed to each trust such that the total
value of property distributed to each trust as
of the date of severance will be equal. The
court order does not mandate a particular
date of funding. Trustee receives notice of the

court order on June 24, and selects July 16,
2008, as the date of severance. On June 26,
2008, Trustee commences the process of
transferring title to Property A and Property
B to the appropriate resulting trust(s), which
process is completed on July 8, 2008. Also on
June 26, the Trustee hires a professional
appraiser to value Property A and Property

B as of the date of severance and receives the
appraisal report on Friday, October 3, 2008.
On Monday, October 6, 2008, Trustee
commences the process of transferring to
Trust 1 and Trust 2 the appropriate amount
of Company X stock valued as of July 16,
2008, and that transfer (as well as the transfer
of Trust’s cash) is completed by October 9,
2008. Under the facts presented, the funding
of Trust 1 and Trust 2 occurred within 90
days of the date of severance selected by the
trustee, and within a reasonable time after
the date of severance taking into account the
nature of the assets involved and the need to
obtain an appraisal. Accordingly, the date of
severance for purposes of this section is July
16, 2008, the resulting trusts are to be funded
based on the value of the original trust assets
as of that date, and the severance is a
qualified severance assuming that all other
requirements of section 2642(a)(3) and this
section are met. (However, if Trust had
contained only marketable securities and
cash, then in order to satisfy the reasonable
time requirement, the stock transfer would
have to have been commenced, and generally
completed, immediately after the date of
severance, and the cash distribution would
have to have been made at the same time.)

(k) Effective/applicability date—(1) In
general. This section applies to
severances occurring on or after August
2,2007.

(2) Transition rule. In the case of a
qualified severance occurring after
December 31, 2000, and before August
2, 2007, taxpayers may rely on any
reasonable interpretation of section
2642(a)(3) as long as reasonable notice
concerning the qualified severance and
identification of the trusts involved has
been given to the IRS. For this purpose,
the proposed regulations (69 FR 51967)
are treated as a reasonable interpretation
of the statute. For purposes of the
reporting provisions of § 26.2642—6(e),
notice to the IRS should be mailed by
the due date of the gift tax return
(including extensions granted) for gifts
made during the year in which the
severance occurred. If no gift tax return
is filed, notice to the IRS should be
mailed by April 15th of the year
immediately following the year during
which the severance occurred. For
severances occurring between December
31, 2000, and January 1, 2007,
notification should be mailed to the IRS
as soon as reasonably practicable after
August 2, 2007, if sufficient notice has
not already been given.

m Par. 6. Section 26.2654—1 is amended
by adding paragraphs (b)(4) Example 3
and (c) to read as follows:
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§26.2654-1 Certain trusts treated as CFR part or section where ~ Current OMB W Accordingly, subchapter M of title 32
separate trusts. identified and described Control No. of the Code of Federal Regulations, is
* * * * * amended to add part 229 to read as

(b) * * * X . X . . follows:

(4) Examples. * * *

Example 3. Formula severance. T’s will TAOOTT o 154571902 PART 229—PROTECTION OF
establishes a testamentary marital trust * * * * * ARCHAEOLOGICAL RESOURCES:
(Trust) that meets the requirements of 26.2642-6 ....oooereirrieriena 1545-1902 UNIFORM REGULATIONS
qualified terminable interest property (QTIP) Sec
if an election under section 2056(b)(7) is * * * * * 229'1 Purnose
made. Trust provides that all trust income is  26.9654—1 oovovoeoeo 1545-1902 999 9 AutI})lOI‘it.
to be paid to T’s spouse for life. On the 229:3 Definitio}I:s.

spouse’s death, the trust corpus is to be held
in further trust for the benefit of T’s then-
living descendants. On T’s date of death in
January of 2004, T’s unused GST tax
exemption is $1,200,000, and T’s will
includes $200,000 of bequests to T’s
grandchildren. Prior to the due date for filing
the Form 706, “United States Estate (and
Generation-Skipping Transfer) Tax Return,”
for T’s estate, T’s executor, pursuant to
applicable state law, divides Trust into two
separate trusts, Trust 1 and Trust 2. Trust 1
is to be funded with that fraction of the Trust
assets, the numerator of which is $1,000,000,
and the denominator of which is the value
of the Trust assets as finally determined for
federal estate tax purposes. Trust 2 is to be
funded with that fraction of the Trust assets,
the numerator of which is the excess of the
Trust assets over $1,000,000, and the
denominator of which is the value of the
Trust assets as finally determined for federal
estate tax purposes. On the Form 706 filed for
the estate, T’s executor makes a QTIP
election under section 2056(b)(7) with
respect to Trust 1 and Trust 2 and a “reverse”
QTIP election under section 2652(a)(3) with
respect to Trust 1. Further, T’s executor
allocates $200,000 of T’s available GST tax
exemption to the bequests to T’s
grandchildren, and the balance of T’s
exemption ($1,000,000) to Trust 1. If the
requirements of paragraph (b) of this section
are otherwise satisfied, Trust 1 and Trust 2
are recognized as separate trusts for GST tax
purposes. Accordingly, the “reverse” QTIP
election and allocation of GST tax exemption
with respect to Trust 1 are recognized and
effective for generation-skipping transfer tax
purposes.

(c) Cross reference. For rules
applicable to the qualified severance of
trusts (whether or not includible in the
transferor’s gross estate), see § 26.2642—
6.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 7. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
m Par. 8. In §602.101, paragraph (b) is

amended by adding entries in numerical
order to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *

(b)* ]

Linda E. Stiff,

Acting Deputy Commissioner for Services and
Enforcement.

Approved: July 24, 2007.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E7-14852 Filed 8—1-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 229

Protection of Archaeological
Resources: Uniform Regulations

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This rule reinstates 32 CFR
part 229, “Protection of Archaeological
Resources: Uniform Regulations,”
which was inadvertently removed by
the Department of Defense in 2006.
Except for certain formatting updates,
the requirements in this document are
consistent with those removed in 2006.
DATES: Effective Date: This rule is
effective August 2, 2007.

FOR FURTHER INFORMATION CONTACT: Ms.
Maureen Sullivan, OSD, 703 604 5419,
Maureen.sullivan@osd.mil.
SUPPLEMENTARY INFORMATION: On Friday,
March 10, 2006 (71 FR 12280), the
Department of Defense removed 32 CFR
part 229. This was done because the
corresponding DoD issuance, DoD
Directive 4710.1, was canceled and
removed from the DoD Directives
System. The current corresponding
issuance is DoD Instruction 4715.3,
Environmental Conservation Program,
issued May 3, 1996.

List of Subjects in 32 CFR Part 229

Administrative practice and
procedure, Historic preservation,
Indians—lands, Penalties, Public lands,
Reporting and recordkeeping
requirements.

229.4 Prohibited acts and criminal
penalties.

229.5 Permit requirements and exceptions.

229.6 Application for permits and
information collection.

229.7 Notification to Indian tribes of
possible harm to, or destruction of, sites
on public lands having religious or
cultural importance.

229.8 Issuance of permits.

229.9 Terms and conditions of permits.

229.10 Suspension and revocation of
permits.

229.11 Appeals relating to permits.

229.12 Relationship to section 106 of the
National Historic Preservation Act.

229.13 Custody of archaeological resources.

229.14 Determination of archaeological or
commercial value and cost of restoration
and repair.

229.15 Assessment of civil penalties.

229.16 Civil penalty amounts.

229.17 Other penalties and rewards.

229.18 Confidentiality of archaeological
resource information.

229.19 Report.

229.20 Public awareness programs.

229.21 Surveys and schedules.

Note: The information collection and
reporting requirements in this part were
approved by the Office of Management and
Budget under control number 1024—0037.

Authority: Pub. L. 96-95, 93 Stat. 721, as
amended, 102 Stat. 2983 (16 U.S.C. 470aa—
mm) Sec. 10(a). Related Authority: Pub. L.
59-209, 34 Stat. 225 (16 U.S.C. 432, 433);
Pub. L. 86-523, 74 Stat. 220, 221 (16 U.S.C.
469), as amended, 88 Stat. 174 (1974); Pub.
L. 89-665, 80 Stat. 915 (16 U.S.C. 470a-t), as
amended, 84 Stat. 204 (1970), 87 Stat. 139
(1973), 90 Stat. 1320 (1976), 92 Stat. 3467
(1978), 94 Stat. 2987 (1980); Pub. L. 95-341,
92 Stat. 469 (42 U.S.C. 1996).

§229.1 Purpose.

(a) The regulations in this part
implement provisions of the
Archaeological Resources Protection Act
of 1979, as amended (16 U.S.C. 470aa—
mm) by establishing the uniform
definitions, standards, and procedures
to be followed by all Federal land
managers in providing protection for
archaeological resources, located on
public lands and Indian lands of the
United States. These regulations enable
Federal land managers to protect
archaeological resources, taking into
consideration provisions of the
American Indian Religious Freedom Act
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(92 Stat. 469; 42 U.S.C. 1996), through
permits authorizing excavation and/or
removal of archaeological resources,
through civil penalties for unauthorized
excavation and/or removal, through
provisions for the preservation of
archaeological resource collections and
data, and through provisions for
ensuring confidentiality of information
about archaeological resources when
disclosure would threaten the
archaeological resources.

(b) The regulations in this part do not
impose any new restrictions on
activities permitted under other laws,
authorities, and regulations relating to
mining, mineral leasing, reclamation,
and other multiple uses of the public
lands.

§229.2 Authority.

(a) The regulations in this part are
promulgated pursuant to section 10(a) of
the Archaeological Resources Protection
Act of 1979 (16 U.S.C. 470ii), which
requires that the Secretaries of the
Interior, Agriculture and Defense and
the Chairman of the Board of the
Tennessee Valley Authority jointly
develop uniform rules and regulations
for carrying out the purposes of the Act.

(b) In addition to the regulations in
this part, section 10(b) of the Act (16
U.S.C. 470ii) provides that each Federal
land manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations in this
part, as may be necessary for carrying
out the purposes of the Act.

§229.3 Definitions.

As used for purposes of this part:

(a) Archaeological resource means
any material remains of human life or
activities which are at least 100 years of
age, and which are of archaeological
interest.

(1) Of archaeological interest means
capable of providing scientific or
humanistic understandings of past
human behavior, cultural adaptation,
and related topics through the
application of scientific or scholarly
techniques such as controlled
observation, contextual measurement,
controlled collection, analysis,
interpretation and explanation.

(2) Material remains means physical
evidence of human habitation,
occupation, use, or activity, including
the site, location, or context in which
such evidence is situated.

(3) The following classes of material
remains (and illustrative examples), if
they are at least 100 years of age, are of
archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant

to paragraph (a)(4) or (a)(5) of this
section:

(i) Surface or subsurface structures,
shelters, facilities, or features
(including, but not limited to, domestic
structures, storage structures, Cooking
structures, ceremonial structures,
artificial mounds, earthworks,
fortifications, canals, reservoirs,
horticultural/agricultural gardens or
fields, bedrock mortars or grinding
surfaces, rock alignments, cairns, trails,
borrow pits, cooking pits, refuse pits,
burial pits or graves, hearths, kilns, post
molds, wall trenches, middens);

(ii) Surface or subsurface artifact
concentrations or scatters;

(iii) Whole or fragmentary tools,
implements, containers, weapons and
weapon projectiles, clothing, and
ornaments (including, but not limited
to, pottery and other ceramics, cordage,
basketry and other weaving, bottles and
other glassware, bone, ivory, shell,
metal, wood, hide, feathers, pigments,
and flaked, ground, or pecked stone);

(iv) By-products, waste products, or
debris resulting from manufacture or
use of human-made or natural materials;

(v) Organic waste (including, but not
limited to, vegetal and animal remains,
coprolites);

(vi) Human remains (including, but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vii) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(viii) Rockshelters and caves or
portions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks
(including, but not limited to,
armaments, apparel, tackle, cargo);

(x) Any portion or piece of any of the
foregoing.

(4) The following material remains
shall not be considered of
archaeological interest, and shall not be
considered to be archaeological
resources for purposes of the Act and
this part, unless found in a direct
physical relationship with
archaeological resources as defined in
this section:

(i) Paleontological remains;

(ii) Coins, bullets, and unworked
minerals and rocks.

(5) The Federal land manager may
determine that certain material remains,
in specified areas under the Federal
land manager’s jurisdiction, and under
specified circumstances, are not or are
no longer of archaeological interest and
are not to be considered archaeological
resources under this part. Any
determination made pursuant to this
subparagraph shall be documented.
Such determination shall in no way

affect the Federal land manager’s
obligations under other applicable laws
or regulations.

(6) For the disposition following
lawful removal or excavations of Native
American human remains and “cultural
items”, as defined by the Native
American Graves Protection and
Repatriation Act (NAGPRA; Pub. L.
101-601; 104 Stat. 3050; 25 U.S.C.
3001-13), the Federal land manager is
referred to NAGPRA and its
implementing regulations.

(b) Arrowhead means any projectile
point which appears to have been
designed for use with an arrow.

(c) Federal land manager means:

(1) With respect to any public lands,
the secretary of the department, or the
head of any other agency or
instrumentality of the United States,
having primary management authority
over such lands, including persons to
whom such management authority has
been officially delegated;

(2) In the case of Indian lands, or any
public lands with respect to which no
department, agency or instrumentality
has primary management authority,
such term means the Secretary of the
Interior;

(3) The Secretary of the Interior, when
the head of any other agency or
instrumentality has, pursuant to section
3(2) of the Act and with the consent of
the Secretary of the Interior, delegated
to the Secretary of the Interior the
responsibilities (in whole or in part) in
this part.

(d) Public lands means:

(1) Lands which are owned and
administered by the United States as
part of the national park system, the
national wildlife refuge system, or the
national forest system; and

(2) All other lands the fee title to
which is held by the United States,
except lands on the Outer Continental
Shelf, lands under the jurisdiction of the
Smithsonian Institution, and Indian
lands.

(e) Indian lands means lands of
Indian tribes, or Indian individuals,
which are either held in trust by the
United States or subject to a restriction
against alienation imposed by the
United States, except for subsurface
interests not owned or controlled by an
Indian tribe or Indian individual.

(f) Indian tribe as defined in the Act
means any Indian tribe, band, nation, or
other organized group or community,
including any Alaska village or regional
or village corporation as defined in, or
established pursuant to, the Alaska
Native Claims Settlement Act (85 Stat.
688). In order to clarify this statutory
definition for purposes of this part,
“Indian tribe” means:
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(1) Any tribal entity which is
included in the annual list of recognized
tribes published in the Federal Register
by the Secretary of the Interior pursuant
to 25 CFR part 54;

(2) Any other tribal entity
acknowledged by the Secretary of the
Interior pursuant to 25 CFR part 54
since the most recent publication of the
annual list; and

(3) Any Alaska Native village or
regional or village corporation as
defined in or established pursuant to the
Alaska Native Claims Settlement Act (85
Stat. 688), and any Alaska Native village
or tribe which is recognized by the
Secretary of the Interior as eligible for
services provided by the Bureau of
Indian Affairs.

(g) Person means an individual,
corporation, partnership, trust,
institution, association, or any other
private entity, or any officer, employee,
agent, department, or instrumentality of
the United States, or of any Indian tribe,
or of any State or political subdivision
thereof.

(h) State means any of the fifty states,
the District of Columbia, Puerto Rico,
Guam, and the Virgin Islands.

(i) Act means the Archaeological
Resources Protection Act of 1979 (16
U.S.C. 470aa—mm).

§229.4 Prohibited acts and criminal
penalties.

(a) Under section 6(a) of the Act, no
person may excavate, remove, damage,
or otherwise alter or deface, or attempt
to excavate, remove, damage, or
otherwise alter or deface any
archaeological resource located on
public lands or Indian lands unless such
activity is pursuant to a permit issued
under § 229.8 or exempted by § 229.5(b)
of this part.

(b) No person may sell, purchase,
exchange, transport, or receive any
archaeological resource, if such resource
was excavated or removed in violation
of:

(1) The prohibitions contained in
paragraph (a) of this section; or

(2) Any provision, rule, regulation,
ordinance, or permit in effect under any
other provision of Federal law.

(c) Under section (d) of the Act, any
person who knowingly violates or
counsels, procures, solicits, or employs
any other person to violate any
prohibition contained in section 6 (a),
(b), or (c) of the Act will, upon
conviction, be fined not more than
$10,000.00 or imprisoned not more than
one year, or both: provided, however,
that if the commercial or archaeological
value of the archaeological resources
involved and the cost of restoration and
repair of such resources exceeds the

sum of $500.00, such person will be
fined not more than $20,000.00 or
imprisoned not more than two years, or
both. In the case of a second or
subsequent such violation upon
conviction such person will be fined not
more than $100,000.00, or imprisoned
not more than 5 years, or both.

§229.5 Permit requirements and
exceptions.

(a) Any person proposing to excavate
and/or remove archaeological resources
from public lands or Indian lands, and
to carry out activities associated with
such excavation and/or removal, shall
apply to the Federal land manager for a
permit for the proposed work, and shall
not begin the proposed work until a
permit has been issued. The Federal
land manager may issue a permit to any
qualified person, subject to appropriate
terms and conditions, provided that the
person applying for a permit meets
conditions in § 229.8(a) of this part.

(b) Exceptions:

(1) No permit shall be required under
this part for any person conducting
activities on the public lands under
other permits, leases, licenses, or
entitlements for use, when those
activities are exclusively for purposes
other than the excavation and/or
removal of archaeological resources,
even though those activities might
incidentally result in the disturbance of
archaeological resources. General earth-
moving excavation conducted under a
permit or other authorization shall not
be construed to mean excavation and/or
removal as used in this part. This
exception does not, however, affect the
Federal land manager’s responsibility to
comply with other authorities which
protect archaeological resources prior to
approving permits, leases, licenses, or
entitlements for use; any excavation
and/or removal of archaeological
resources required for compliance with
those authorities shall be conducted in
accordance with the permit
requirements of this part.

(2) No permit shall be required under
this part for any person collecting for
private purposes any rock, coin, bullet,
or mineral which is not an
archaeological resource as defined in
this part, provided that such collecting
does not result in disturbance of any
archaeological resource.

(3) No permit shall be required under
this part or under section 3 of the Act
of June 8, 1906 (16 U.S.C. 432), for the
excavation or removal by any Indian
tribe or member thereof of any
archaeological resource located on
Indian lands of such Indian tribe, except
that in the absence of tribal law
regulating the excavation or removal or

archaeological resources on Indian
lands, an individual tribal member shall
be required to obtain a permit under this
part;

(4) No permit shall be required under
this part for any person to carry out any
archaeological activity authorized by a
permit issued under section 3 of the Act
of June 8, 1906 (16 U.S.C. 432), before
the enactment of the Archaeological
Resources Protection Act of 1979. Such
permit shall remain in effect according
to its terms and conditions until
expiration.

(5) No permit shall be required under
section 3 of the Act of June 8, 1906 (16
U.S.C. 432) for any archaeological work
for which a permit is issued under this
part.

(c) Persons carrying out official
agency duties under the Federal land
manager’s direction, associated with the
management of archaeological
resources, need not follow the permit
application procedures of § 229.6.
However, the Federal land manager
shall insure that provisions of § 229.8
and § 229.9 have been met by other
documented means, and that any
official duties which might result in
harm to or destruction of any Indian
tribal religious or cultural site, as
determined by the Federal land
manager, have been the subject of
consideration under § 229.7.

(d) Upon the written request of the
Governor of any State, on behalf of the
State or its educational institutions, the
Federal land manager shall issue a
permit, subject to the provisions of
§§ 229.5(b)(5), 229.7, 229.8(a)(3), (4), (5),
(6), and (7), 229.9, 229.10, 229.12, and
229.13(a) to such Governor or to such
designee as the Governor deems
qualified to carry out the intent of the
Act, for purposes of conducting
archaeological research, excavating and/
or removing archaeological resources,
and safeguarding and preserving any
materials and data collected in a
university, museum, or other scientific
or educational institution approved by
the Federal land manager.

(e) Under other statutory, regulatory,
or administrative authorities governing
the use of public lands and Indian
lands, authorizations may be required
for activities which do not require a
permit under this part. Any person
wishing to conduct on public lands or
Indian lands any activities related to but
believed to fall outside the scope of this
part should consult with the Federal
land manager, for the purpose of
determining whether any authorization
is required, prior to beginning such
activities.
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§229.6 Application for permits and
information collection.

(a) Any person may apply to the
appropriate Federal land manager for a
permit to excavate and/or remove
archaeological resources from public
lands or Indian lands and to carry out
activities associated with such
excavation and/or removal.

(b) Each application for a permit shall
include:

(1) The nature and extent of the work
proposed, including how and why it is
proposed to be conducted, proposed
time of performance, locational maps,
and proposed outlet for public written
dissemination of the results.

(2) The name and address of the
individual(s) proposed to be responsible
for conducting the work, institutional
affiliation, if any, and evidence of
education, training, and experience in
accord with the minimal qualifications
listed in § 229.8(a).

(3) The name and address of the
individual(s), if different from the
individual(s) named in paragraph (b)(2)
of this section, proposed to be
responsible for carrying out the terms
and conditions of the permit.

(4) Evidence of the applicant’s ability
to initiate, conduct, and complete the
proposed work, including evidence of
logistical support and laboratory
facilities.

(5) Where the application is for the
excavation and/or removal of
archaeological resources on public
lands, the names of the university,
museum, or other scientific or
educational institution in which the
applicant proposes to store all
collections, and copies of records, data,
photographs, and other documents
derived from the proposed work.
Applicants shall submit written
certification, signed by an authorized
official of the institution, of willingness
to assume curatorial responsibility for
the collections, records, data,
photographs and other documents and
to safeguard and preserve these
materials as property of the United
States.

(6) Where the application is for the
excavation and/or removal of
archaeological resources on Indian
lands, the name of the university,
museum, or other scientific or
educational institution in which the
applicant proposes to store copies of
records, data, photographs, and other
documents derived from the proposed
work, and all collections in the event
the Indian owners do not wish to take
custody or otherwise dispose of the
archaeological resources. Applicants
shall submit written certification, signed
by an authorized official of the

institution, or willingness to assume
curatorial responsibility for the
collections, if applicable, and/or the
records, data, photographs, and other
documents derived from the proposed
work.

(c) The Federal land manager may
require additional information,
pertinent to land management
responsibilities, to be included in the
application for permit and shall so
inform the applicant.

(d) Paperwork Reduction Act. The
information collection requirement
contained in this section of these
regulations has been approved by the
Office of Management and Budget under
44 U.S.C. 3501 et seq. and assigned
clearance number 1024—-0037. The
purpose of the information collection is
to meet statutory and administrative
requirements in the public interest. The
information will be used to assist
Federal land managers in determining
that applicants for permits are qualified,
that the work proposed would further
archaeological knowledge, that
archaeological resources and associated
records and data will be properly
preserved, and that the permitted
activity would not conflict with the
management of the public lands
involved. Response to the information
requirement is necessary in order for an
applicant to obtain a benefit.

§229.7 Notification to Indian tribes of
possible harm to, or destruction of, sites on
public lands having religious or cultural
importance.

(a) If the issuance of a permit under
this part may result in harm to, or
destruction of, any Indian tribal
religious or cultural site on public
lands, as determined by the Federal
land manager, at least 30 days before
issuing such a permit the Federal land
manager shall notify any Indian tribe
which may consider the site as having
religious or cultural importance. Such
notice shall not be deemed a disclosure
to the public for purposes of section 9
of the Act.

(1) Notice by the Federal land
manager to any Indian tribe shall be sent
to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a
tribal official to be the focal point for
any notification and discussion between
the tribe and the Federal land manager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of religious
or cultural importance.

(3) Upon request during the 30-day
period, the Federal land manager may

meet with official representatives of any
Indian tribe or group to discuss their
interests, including ways to avoid or
mitigate potential harm or destruction
such as excluding sites from the permit
area. Any mitigation measures which
are adopted shall be incorporated into
the terms and conditions of the permit
under §229.9.

(4) When the Federal land manager
determines that a permit applied for
under this part must be issued
immediately because of an imminent
threat of loss or destruction of an
archaeological resource, the Federal
land manager shall so notify the
appropriate tribe.

(b)(1) In order to identify sites of
religious or cultural importance, the
Federal land manager shall seek to
identify all Indian tribes having
aboriginal or historic ties to the lands
under the Federal land manager’s
jurisdiction and seek to determine, from
the chief executive officer or other
designated official of any such tribe, the
location and nature of specific sites of
religious or cultural importance so that
such information may be on file for land
management purposes. Information on
sites eligible for or included in the
National Register of Historic Places may
be withheld from public disclosure
pursuant to section 304 of the Act of
October 15, 1966, as amended (16 U.S.C.
470w-3).

(2) If the Federal land manager
becomes aware of a Native American
group that is not an Indian tribe as
defined in this part but has aboriginal or
historic ties to public lands under the
Federal land manager’s jurisdiction, the
Federal land manager may seek to
communicate with official
representatives of that group to obtain
information on sites they may consider
to be of religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group for
determining locations for which such
tribe or group wishes to receive notice
under this section.

(4) The Federal land manager should
also seek to determine, in consultation
with official representatives of Indian
tribes or other Native American groups,
what circumstances should be the
subject of special notification to the
tribe or group after a permit has been
issued. Circumstances calling for
notification might include the discovery
of human remains. When circumstances
for special notification have been
determined by the Federal land
manager, the Federal land manager will
include a requirement in the terms and
conditions of permits, under § 229.9(c),
for permittees to notify the Federal land
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manager immediately upon the
occurrence of such circumstances.
Following the permittee’s notification,
the Federal land manager will notify
and consult with the tribe or group as
appropriate. In cases involving Native
American human remains and other
“cultural items”, as defined by
NAGPRA, the Federal land manager is
referred to NAGPRA and its
implementing

§229.8 Issuance of permits.

(a) The Federal land manager may
issue a permit, for a specified period of
time appropriate to the work to be
conducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by training,
education, and/or experience, and
possesses demonstrable competence in
archaeological theory and methods, and
in collecting, handling, analyzing,
evaluating, and reporting archaeological
data, relative to the type and scope of
the work proposed, and also meets the
following minimum qualifications:

(i) A graduate degree in anthropology
or archaeology, or equivalent training
and experience;

(ii) The demonstrated ability to plan,
equip, staff, organize, and supervise
activity of the type and scope proposed;

(iii) The demonstrated ability to carry
research to completion, as evidenced by
timely completion of theses, research
reports, or similar documents;

(iv) Completion of at least 16 months
of professional experience and/or
specialized training in archaeological
field, laboratory, or library research,
administration, or management,
including at least 4 months experience
and/or specialized training in the kind
of activity the individual proposes to
conduct under authority of a permit;
and

(v) Applicants proposing to engage in
historical archaeology should have had
at least one year of experience in
research concerning archaeological
resources of the historic period.
Applicants proposing to engage in
prehistoric archaeology should have had
at least one year of experience in
research concerning archaeological
resources of the prehistoric period.

(2) The proposed work is to be
undertaken for the purpose of furthering
archaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or scholarly
research, and preservation of
archaeological data;

(3) The proposed work, including
time, scope, location, and purpose, is
not inconsistent with any management
plan or established policy, objectives, or
requirements applicable to the

management of the public lands
concerned;

(4) Where the proposed work consists
of archaeological survey and/or data
recovery undertaken in accordance with
other approved uses of the public lands
or Indian lands, and the proposed work
has been agreed to in writing by the
Federal land manager pursuant to
section 106 of the National Historic
Preservation Act (16 U.S.C. 470f1),
paragraphs (a) (2) and (a) (3) shall be
deemed satisfied by the prior approval.

(5) Written consent has been obtained,
for work proposed on Indian lands, from
the Indian landowner and the Indian
tribe having jurisdiction over such
lands;

(6) Evidence is submitted to the
Federal land manager that any
university, museum, or other scientific
or educational institution proposed in
the application as the repository
possesses adequate curatorial capability
for safeguarding and preserving the
archaeological resources and all
associated records; and

(7) The applicant has certified that,
not later than 90 days after the date the
final report is submitted to the Federal
land manager, the following will be
delivered to the appropriate official of
the approved university, museum, or
other scientific or educational
institution, which shall be named in the
permit:

(i) All artifacts, samples, collections,
and copies of records, data,
photographs, and other documents
resulting from work conducted under
the requested permit where the permit
is for the excavation and/or removal of
archaeological resources from public
lands.

(ii) All artifacts, samples and
collections resulting from work under
the requested permit for which the
custody or disposition is not undertaken
by the Indian owners, and copies of
records, data, photographs, and other
documents resulting from work
conducted under the requested permit,
where the permit is for the excavation
and/or removal of archaeological
resources from Indian lands.

(b) When the area of the proposed
work would cross jurisdictional
boundaries, so that permit applications
must be submitted to more than one
Federal land manager, the Federal land
manager shall coordinate the review and
evaluation of applications and the
issuance of permits.

§229.9 Terms and conditions of permits.
(a) In all permits issued, the Federal
land manager shall specify:
(1) The nature and extent of work
allowed and required under the permit,

including the time, duration, scope,
location, and purpose of the work;

(2) The name of the individual(s)
responsible for conducting the work
and, if different, the name of the
individual(s) responsible for carrying
out the terms and conditions of the
permit;

(3) The name of any university,
museum, or other scientific or
educational institutions in which any
collected materials and data shall be
deposited; and

(4) Reporting requirements.

(b) The Federal land manager may
specify such terms and conditions as
deemed necessary, consistent with this
part, to protect public safety and other
values and/or resources, to secure work
areas, to safeguard other legitimate land
uses, and to limit activities incidental to
work authorized under a permit.

(c) The Federal land manager shall
include in permits issued for
archaeological work on Indian lands
such terms and conditions as may be
requested by the Indian landowner and
the Indian tribe having jurisdiction over
the lands, and for archaeological work
on public lands shall include such
terms and conditions as may have been
developed pursuant to § 229.7.

(d) Initiation of work or other
activities under the authority of a permit
signifies the permittee’s acceptance of
the terms and conditions of the permit.

(e) The permittee shall not be released
from requirements of a permit until all
outstanding obligations have been
satisfied, whether or not the term of the
permit has expired.

(f) The permittee may request that the
Federal land manager extend or modify
a permit.

(g) The permittee’s performance under
any permit issued for a period greater
than 1 year shall be subject to review by
the Federal land manager, at least
annually.

§229.10 Suspension and revocation of
permits.

(a) Suspension or revocation for
cause. (1) The Federal land manager
may suspend a permit issued pursuant
to this part upon determining that the
permittee has failed to meet any of the
terms and conditions of the permit or
has violated any prohibition of the Act
or § 229.4. The Federal land manager
shall provide written notice to the
permittee of the suspension, the cause
thereof, and the requirements which
must be met before the suspension will
be removed.

(2) The Federal land manager may
revoke a permit upon assessment of a
civil penalty under § 229.15 upon the
permittee’s conviction under section 6
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of the Act, or upon determining that the
permittee has failed after notice under
this section to correct the situation
which led to suspension of the permit.
(b) Suspension or revocation for
management purposes. The Federal
land manager may suspend or revoke a
permit, without liability to the United
States, its agents, or employees, when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal land
manager shall provide written notice to
the permittee stating the nature of and
basis for the suspension or revocation.

§229.11 Appeals relating to permits.

Any affected person may appeal
permit issuance, denial of permit
issuance, suspension, revocation, and
terms and conditions of a permit
through existing administrative appeal
procedures, or through procedures
which may be established by the
Federal land manager pursuant to
section 10(b) of the Act and this part.

§229.12 Relationship to section 106 of the
National Historic Preservation Act.

Issuance of a permit in accordance
with the Act and this part does not
constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 1966 (16 U.S.C. 470f1).
However, the mere issuance of such a
permit does not excuse the Federal land
manager from compliance with section
106 where otherwise required.

§229.13 Custody of archaeological
resources.

(a) Archaeological resources
excavated or removed from the public
lands remain the property of the United
States.

(b) Archaeological resources
excavated or removed from Indian lands
remain the property of the Indian or
Indian tribe having rights of ownership
over such resources.

(c) The Secretary of the Interior may
promulgate regulations providing for the
exchange of archaeological resources
among suitable universities, museums,
or other scientific or educational
institutions, for the ultimate disposition
of archaeological resources, and for
standards by which archaeological
resources shall be preserved and
maintained, when such resources have
been excavated or removed from public
lands and Indian lands.

(d) In the absence of regulations
referenced in paragraph (c) of this
section, the Federal land manager may
provide for the exchange of
archaeological resources among suitable
universities, museums, or other

scientific or educational institutions,
when such resources have been
excavated or removed from public lands
under the authority of a permit issued
by the Federal land manager.

(e) Notwithstanding the provisions of
paragraphs (a) through (d) of this
section, the Federal land manager will
follow the procedures required by
NAGPRA and its implementing
regulations for determining the
disposition of Native American human
remains and other ‘“cultural items”, as
defined by NAGPRA, that have been
excavated, removed, or discovered on
public lands.

§229.14 Determination of archaeological
or commercial value and cost of restoration
and repair.

(a) Archaeological value. For
purposes of this part, the archaeological
value of any archaeological resource
involved in a violation of the
prohibitions in § 229.4 of this part or
conditions of a permit issued pursuant
to this part shall be the value of the
information associated with the
archaeological resource. This value shall
be appraised in terms of the costs of the
retrieval of the scientific information
which would have been obtainable prior
to the violation. These costs may
include, but need not be limited to, the
cost of preparing a research design,
conducting field work, carrying out
laboratory analysis, and preparing
reports as would be necessary to realize
the information potential.

(b) Commercial value. For purposes of
this part, the commercial value of any
archaeological resource involved in a
violation of the prohibitions in § 229.4
of this part or conditions of a permit
issued pursuant to this part shall be its
fair market value. Where the violation
has resulted in damage to the
archaeological resource, the fair market
value should be determined using the
condition of the archaeological resource
prior to the violation, to the extent that
its prior condition can be ascertained.

(c) Cost of restoration and repair. For
purposes of this part, the cost of
restoration and repair of archaeological
resources damaged as a result of a
violation of prohibitions or conditions
pursuant to this part, shall be the sum
of the costs already incurred for
emergency restoration or repair work,
plus those costs projected to be
necessary to complete restoration and
repair, which may include, but need not
be limited to, the costs of the following:

(1) Reconstruction of the
archaeological resource;

(2) Stabilization of the archaeological
resource;

(3) Ground contour reconstruction
and surface stabilization;

(4) Research necessary to carry out
reconstruction or stabilization;

(5) Physical barriers or other
protective devices, necessitated by the
disturbance of the archaeological
resource, to protect it from further
disturbance;

(6) Examination and analysis of the
archaeological resource including
recording remaining archaeological
information, where necessitated by
disturbance, in order to salvage
remaining values which cannot be
otherwise conserved;

(7) Reinterment of human remains in
accordance with religious custom and
State, local, or tribal law, where
appropriate, as determined by the
Federal land manager.

(8) Preparation of reports relating to
any of the above activities.

§229.15 Assessment of civil penalties.

(a) The Federal land manager may
assess a civil penalty against any person
who has violated any prohibition
contained in § 229.4 or who has violated
any term or condition included in a
permit issued in accordance with the
Act and this part.

(b) Notice of violation. The Federal
land manager shall serve a notice of
violation upon any person believed to
be subject to a civil penalty, either in
person or by registered or certified mail
(return receipt requested). The Federal
land manager shall include in the
notice:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the
provision(s) of this part or to a permit
issued pursuant to this part allegedly
violated;

(3) The amount of penalty proposed to
be assessed, including any initial
proposal to mitigate or remit where
appropriate, or a statement that notice of
a proposed penalty amount will be
served after the damages associated with
the alleged violation have been
ascertained;

(4) Notification of the right to file a
petition for relief pursuant to paragraph
(d) of this section, or to await the
Federal land manager’s notice of
assessment, and to request a hearing in
accordance with paragraph (g) of this
section. The notice shall also inform the
person of the right to seek judicial
review of any final administrative
decision assessing a civil penalty.

(c) The person served with a notice of
violation shall have 45 calendar days
from the date of its service (or the date
of service of a proposed penalty amount,
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if later) in which to respond. During this
time the person may:

(1) Seek informal discussions with the
Federal land manager;

(2) File a petition for relief in
accordance with paragraph (d) of this
section;

(3) Take no action and await the
Federal land manager’s notice of
assessment;

(4) Accept in writing or by payment
the proposed penalty, or any mitigation
or remission offered in the notice.
Acceptance of the proposed penalty or
mitigation or remission shall be deemed
a waiver of the notice of assessment and
of the right to request a hearing under
paragraph (g) of this section.

(d) Petition for relief. The person
served with a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing a
petition for relief with the Federal land
manager within 45 calendar days of the
date of service of the notice of violation
(or of a proposed penalty amount, if
later). The petition shall be in writing
and signed by the person served with
the notice of violation. If the person is
a corporation, the petition must be
signed by an officer authorized to sign
such documents. The petition shall set
forth in full the legal or factual basis for
the requested relief.

(e) Assessment of penalty. (1) The
Federal land manager shall assess a civil
penalty upon expiration of the period
for filing a petition for relief, upon
completion of review of any petition
filed, or upon completion of informal
discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available
information, including information
provided pursuant to paragraphs (c) and
(d) of this section or furnished upon
further request by the Federal land
manager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall so notify the
person served with a notice of violation,
and no penalty shall be assessed. (4)
Where the facts warrant a conclusion
that a violation has occurred, the
Federal land manager shall determine a
penalty amount in accordance with
§229.16.

(f) Notice of assessment. The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified mail
(return receipt requested). The Federal
land manager shall include in the notice
of assessment:

(1) The facts and conclusions from
which it was determined that a violation
did occur;

(2) The basis in § 229.16 for
determining the penalty amount
assessed and/or any offer to mitigate or
remit the penalty; and

(3) Notification of the right to request
a hearing, including the procedures to
be followed, and to seek judicial review
of any final administrative decision
assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed to
have been waived as provided in
paragraph (c)(4) of this section, the
person served with a notice of
assessment may file a written request for
a hearing with the adjudicatory body
specified in the notice. The person shall
enclose with the request for hearing a
copy of the notice of assessment, and
shall deliver the request as specified in
the notice of assessment, personally or
by registered or certified mail (return
receipt requested).

(2) Failure to deliver a written request
for a hearing within 45 days of the date
of service of the notice of assessment
shall be deemed a waiver of the right to
a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in
accordance with 5 U.S.C. 554. In any
such hearing, the amount of civil
penalty assessed shall be determined in
accordance with this part, and shall not
be limited by the amount assessed by
the Federal land manager under
paragraph (f) of this section or any offer
of mitigation or remission made by the
Federal land manager.

(h) Final administrative decision. (1)
Where the person served with a notice
of violation has accepted the penalty
pursuant to paragraph (c)(4) of this
section, the notice of violation shall
constitute the final administrative
decision;

(2) Where the person served with a
notice of assessment has not filed a
timely request for a hearing pursuant to
paragraph (g)(1) of this section, the
notice of assessment shall constitute the
final administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for a hearing pursuant to
paragraph (g)(1) of this section, the
decision resulting from the hearing or
any applicable administrative appeal
therefrom shall constitute the final
administrative decision.

(i) Payment of penalty. (1) The person
assessed a civil penalty shall have 45
calendar days from the date of issuance
of the final administrative decision in
which to make full payment of the
penalty assessed, unless a timely

request for appeal has been filed with a
U.S. District Court as provided in
section 7(b)(1) of the Act.

(2) Upon failure to pay the penalty,
the Federal land manager may request
the Attorney General to institute a civil
action to collect the penalty in a U.S.
District Court for any district in which
the person assessed a civil penalty is
found, resides, or transacts business.
Where the Federal land manager is not
represented by the Attorney General, a
civil action may be initiated directly by
the Federal land manager.

(j) Other remedies not waived.
Assessment of a penalty under this
section shall not be deemed a waiver of
the right to pursue other available legal
or administrative remedies.

§229.16 Civil penalty amounts.

(a) Maximum amount of penalty. (1)
Where the person being assessed a civil
penalty has not committed any previous
violation of any prohibition in § 229.4 or
of any term or condition included in a
permit issued pursuant to this part, the
maximum amount of the penalty shall
be the full cost of restoration and repair
of archaeological resources damaged
plus the archaeological or commercial
value of archaeological resources
destroyed or not recovered.

(2) Where the person being assessed a
civil penalty has committed any
previous violation of any prohibition in
§229.4 or of any term or condition
included in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of
restoration and repair plus double the
archaeological or commercial value of
archaeological resources destroyed or
not recovered.

(3) Violations limited to the removal
of arrowheads located on the surface of
the ground shall not be subject to the
penalties prescribed in this section.

(b) Determination of penalty amount,
mitigation, and remission. The Federal
land manager may assess a penalty
amount less than the maximum amount
of penalty and may offer to mitigate or
remit the penalty.

(1) Determination of the penalty
amount and/or a proposal to mitigate or
remit the penalty may be based upon
any of the following factors:

(i) Agreement by the person being
assessed a civil penalty to return to the
Federal land manager archaeological
resources removed from public lands or
Indian lands;

(ii) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise
contribute to the protection and study of
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archaeological resources on public lands
or Indian lands;

(iii) Agreement by the person being
assessed a civil penalty to provide
information which will assist in the
detection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or
inability to pay, provided that this factor
shall only be considered when the
person being assessed a civil penalty
has not been found to have previously
violated the regulations in this part;

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation;

(vi) Determination that the proposed
penalty would constitute excessive
punishment under the circumstances;

(vii) Determination of other mitigating
circumstances appropriate to
consideration in reaching a fair and
expeditious assessment.

(2) When the penalty is for a violation
on Indian lands, the Federal land
manager shall consult with and consider
the interests of the Indian landowner
and the Indian tribe having jurisdiction
over the Indian lands prior to proposing
to mitigate or remit the penalty.

(3) When the penalty is for a violation
which may have had an effect on a
known Indian tribal religious or cultural
site on public lands, the Federal land
manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate or
remit the penalty.

§229.17 Other penalties and rewards.

(a) Section 6 of the Act contains
criminal prohibitions and provisions for
criminal penalties. Section 8(b) of the
Act provides that archaeological
resources, vehicles, or equipment
involved in a violation may be subject
to forfeiture.

(b) Section 8(a) of the Act provides for
rewards to be made to persons who
furnish information which leads to
conviction for a criminal violation or to
assessment of a civil penalty. The
Federal land manager may certify to the
Secretary of the Treasury that a person
is eligible to receive payment. Officers
and employees of Federal, State, or local
government who furnish information or
render service in the performance of
their official duties, and persons who
have provided information under
§229.16(b)(1)(iii) shall not be certified
eligible to receive payment of rewards.

(c) In cases involving Indian lands, all
civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the
appropriate Indian or Indian tribe.

§229.18 Confidentiality of archaeological
resource information.

(a) The Federal land manager shall
not make available to the public, under
subchapter II of chapter 5 of title 5 of
the U.S. Code or any other provision of
law, information concerning the nature
and location of any archaeological
resource, with the following exceptions:

(1) The Federal land manager may
make information available, provided
that the disclosure will further the
purposes of the Act and this part, or the
Act of June 27, 1960, as amended (16
U.S.C. 469-469c), without risking harm
to the archaeological resource or to the
site in which it is located.

(2) The Federal land manager shall
make information available, when the
Governor of any State has submitted to
the Federal land manager a written
request for information, concerning the
archaeological resources within the
requesting Governor’s State, provided
that the request includes:

(i) The specific archaeological
resource or area about which
information is sought;

(ii) The purpose for which the
information is sought; and

(iii) The Governor’s written
commitment to adequately protect the
confidentiality of the information.

(b) [Reserved]

§229.19 Report.

(a) Each Federal land manager, when
requested by the Secretary of the
Interior, will submit such information as
is necessary to enable the Secretary to
comply with section 13 of the Act and
comprehensively report on activities
carried out under provisions of the Act.

(b) The Secretary of the Interior will
include in the annual comprehensive
report, submitted to the Committee on
Interior and Insular Affairs of the United
States House of Representatives and to
the Committee on Energy and Natural
Resources of the United States Senate
under section 13 of the Act, information
on public awareness programs
submitted by each Federal land manager
under § 229.20(b). Such submittal will
fulfill the Federal land manager’s
responsibility under section 10(c) of the
Act to report on public awareness
programs.

(c) The comprehensive report by the
Secretary of the Interior also will
include information on the activities
carried out under section 14 of the Act.
Each Federal land manager, when
requested by the Secretary, will submit
any available information on surveys
and schedules and suspected violations
in order to enable the Secretary to
summarize in the comprehensive report

actions taken pursuant to section 14 of
the Act.

§229.20 Public awareness programs.

(a) Each Federal land manager will
establish a program to increase public
awareness of the need to protect
important archaeological resources
located on public and Indian lands.
Educational activities required by
section 10(c) of the Act should be
incorporated into other current agency
public education and interpretation
programs where appropriate.

(b) Each Federal land manager
annually will submit to the Secretary of
the Interior the relevant information on
public awareness activities required by
section 10(c) of the Act for inclusion in
the comprehensive report on activities
required by section 13 of the Act.

§229.21 Surveys and schedules.

(a) The Secretaries of the Interior,
Agriculture, and Defense and the
Chairman of the Board of the Tennessee
Valley Authority will develop plans for
surveying lands under each agency’s
control to determine the nature and
extent of archaeological resources
pursuant to section 14(a) of the Act.
Such activities should be consistent
with Federal agency planning policies
and other historic preservation program
responsibilities required by 16 U.S.C.
470 et seq. Survey plans prepared under
this section will be designed to comply
with the purpose of the Act regarding
the protection of archaeological
resources.

(b) The Secretaries of the Interior,
Agriculture, and Defense and the
Chairman of the Tennessee Valley
Authority will prepare schedules for
surveying lands under each agency’s
control that are likely to contain the
most scientifically valuable
archaeological resources pursuant to
section 14(b) of the Act. Such schedules
will be developed based on objectives
and information identified in survey
plans described in paragraph (a) of this
section and implemented systematically
to cover areas where the most
scientifically valuable archaeological
resources are likely to exist.

(c) Guidance for the activities
undertaken as part of paragraphs (a)
through (b) of this section is provided
by the Secretary of the Interior’s
Standards and Guidelines for
Archeology and Historic Preservation.

(d) Other Federal land managing
agencies are encouraged to develop
plans for surveying lands under their
jurisdictions and prepare schedules for
surveying to improve protection and
management of archaeological
resources.
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(e) The Secretaries of the Interior,
Agriculture, and Defense and the
Chairman of the Tennessee Valley
Authority will develop a system for
documenting and reporting suspected
violations of the various provisions of
the Act. This system will reference a set
of procedures for use by officers,
employees, or agents of Federal agencies
to assist them in recognizing violations,
documenting relevant evidence, and
reporting assembled information to the
appropriate authorities. Methods
employed to document and report such
violations should be compatible with
existing agency reporting systems for
documenting violations of other
appropriate Federal statutes and
regulations. Summary information to be
included in the Secretary’s
comprehensive report will be based
upon the system developed by each
Federal land manager for documenting
suspected violations.

Dated: July 25, 2007.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, DoD.

[FR Doc. E7—-14811 Filed 8-1-07; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-07-025]

RIN 1625-AA09

Drawbridge Operation Regulations;

Wicomico River (North Prong),
Salisbury, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the drawbridge operation regulations of
two Maryland Department of
Transportation (MDOT) bridges: The
Main Street and U.S. 50 Bridges, at mile
22.4, across Wicomico River (North
Prong) in Salisbury, MD. This final rule
will allow the bridges to open on signal
if four hours advance notice is given
and eliminate the continual attendance
of draw tender services while still
providing the reasonable needs of
navigation.

DATES: This rule is effective September
4, 2007.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of

docket CGD05-07—-025 and are available
for inspection or copying at Commander
(dpb), Fifth Coast Guard District,
Federal Building, 1st Floor, 431
Crawford Street, Portsmouth, VA
23704-5004 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The Fifth Coast Guard District
maintains the public docket for this
rulemaking.

FOR FURTHER INFORMATION CONTACT:
Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District, at (757) 398-6222.

SUPPLEMENTARY INFORMATION:

Regulatory History

On April 5, 2007, we published a
notice of proposed rulemaking (NPRM)
entitled “Drawbridge Operation
Regulations; Wicomico River (North
Prong), Salisbury, MD” in the Federal
Register (72 FR 16752). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

The State Highway Administration
(SHA), a division under MDOT, is
responsible for the operation of both the
Main Street and U.S. 50 Bridges, at mile
22.4, across Wicomico River in
Salisbury. SHA requested advance
notification for vessel openings and a
reduction in draw tender services due to
the infrequency of requests for vessel
openings of the drawbridges.

The Main Street and U.S. 50 Bridges
have vertical clearances of four feet,
above mean high water, in the closed-
to-navigation position. The existing
operating regulations for these
drawbridges are set out in 33 CFR
§117.579, which requires the draws to
open on signal, except from 7 a.m. to 9
a.m., from 12 noon to 1 p.m. and from
4 p.m. to 6 p.m., the draw need not be
opened for the passage of vessels, except
for tugs with tows, if at least three hours
of advance notice is given, and the
reason for passage through the bridges
during a closure period is due to delay
caused by inclement weather or other
emergency or unforeseen circumstances.

Bridge opening data supplied by SHA
revealed a significant decrease in yearly
openings. In the past three years from
2004 to 2006, the bridges opened for
vessels 522, 282 and 157 times,
respectively. Due to the infrequency of
requests for vessel openings of the
drawbridges, SHA requested to change
the current operating regulations by
requiring the draw spans to open on
signal if at least four hours notice is
given year-round by calling the contact
telephone number at (410) 430-7561.

Discussion of Comments and Changes

The Coast Guard did not receive any
comments on the NPRM. Therefore, no
changes were made to the final rule.

Discussion of Rule

The Coast Guard is amending 33 CFR
117.579, which governs the Main Street
and U.S. 50 Bridges, by revising the
paragraph to read that the draws shall
open on signal if at least four hours
notice is given by calling the telephone
contact number at (410) 430-7461.
Under this revision, there will no longer
be closure periods. All vessels will be
required to provide at least four hours
notice.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that these changes have only a minimal
impact on maritime traffic transiting the
bridges. Mariners will no longer have to
wait for closure periods to end, which
will allow them to plan their trips
without requiring a stop, so long as the
four hour notice is provided. ”

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
the rule would not have a significant
economic impact on a substantial
number of small entities because the
rule relieves restrictions to the
movement of navigation, as mariners
will no longer have to wait for closure
periods to end, which will allow them
to plan their trips without requiring a
stop, so long as the four hour notice is
provided.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
No assistance was requested from any
small entity.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically

excluded, under figure 2—1, paragraph
(32)(e) of the Instruction, from further
environmental documentation because
it has been determined that the
promulgation of operating regulations
for drawbridges are categorically
excluded.

List of Subjects in 33 CFR Part 117
Bridges.
m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

W 2. Revise §117.579 to read as follows:

§117.579 Wicomico River (North Prong).
The draws of the Main Street and U.S.
50 bridges, mile 22.4, Salisbury,
Maryland shall open on signal if at least
four hours notice is given by calling the
telephone contact number at (410) 430—
7461.
Dated: July 24, 2007.
Fred M. Rosa, Jr.,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. E7—14936 Filed 8-1-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. COTP North Carolina CGD05-
07-071]

RIN 1625-AA00
Safety Zone for Marine Events; New
River, Jacksonville, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary Safety Zone
during the “National Night Out”, an
event to be held August 7, 2007 on the
New River, Jacksonville, North Carolina.
This safety zone is necessary to provide
for the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in the New River to accommodate
a Helicopter Search and Rescue
demonstration and a fireworks display.
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DATES: This rule is effective from 5:30
p-m. to 10 p.m. on August 7, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-07—
071 and are available for inspection or
copying at Commander (dpi), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704-
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: D.
M. Sens, Project Manager, Inspections
and Investigations Branch, at (757) 398—
6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM would be impracticable and
contrary to public interest because
immediate action is needed to minimize
potential danger to the public during the
event. The necessary information to
determine whether the marine event
poses a threat to persons and vessels
was not provided to the Coast Guard in
sufficient time to publish an NPRM. The
potential dangers posed by the
helicopter demonstration and
pyrotechnic fireworks display, make a
safety zone necessary to provide for the
safety of spectator craft and other
vessels transiting the event area. The
Coast Guard will issue a broadcast
notice to mariners to advise mariners of
the restriction and on scene Coast Guard
and local law enforcement vessels will
also provide notice to mariners.

Under 5 U.S.C. 553(d)(3) and for the
same reasons, the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date would be
contrary to the public interest, because
immediate action is needed to ensure
the safety of the event participants,
spectator craft and other vessels
transiting the event area. Advance
notifications will be made to users of
the New River, via marine information
broadcasts, local notice to mariners,
commercial radio stations and area
newspapers.

Background and Purpose

On August 7, 2007, the Jacksonville
Police Department will sponsor the
“National Night Out” Helicopter Search
and Rescue (SAR) demonstration and
fireworks display. These events will
take place on the New River near

position 34°44'45” N 077°26"18” W. The
Helicopter SAR Demonstration will
consist of a basket hoist from a Coast
Guard small boat. The fireworks display
will be launched from shore and will
have a fallout area over the waters of the
New River. The safety zone is necessary
to safe guard the SAR demonstration
team as well as the spectator fleet
expected by the sponsor. Due to the
need for vessel control during these
events, vessel traffic will be temporarily
restricted to provide for the safety of
SAR demonstration team, spectators and
transiting vessels.

Discussion of Rule

The Coast Guard is establishing a
safety zone on specified waters of the
New River, Jacksonville, North Carolina.
The regulated area includes all waters
within a 300 yard radius of position
34°44'45” N 077°26"18” W or
approximately one half nautical mile
south of the Hwy 17 bridge,
Jacksonville, North Carolina. The safety
zone will be in effect from 5:30 p.m. to
10 p.m. on August 7, 2007. The effect
will be to restrict general navigation in
the regulated area during the SAR
demonstration and the fireworks
display. Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area
during the enforcement period. The
Patrol Commander will notify the public
of specific enforcement times by Marine
Radio Safety Broadcast. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this regulation restricts
vessel traffic from transiting the New
River, near Jacksonville, North Carolina
during the event, the effect of this
regulation will not be significant due to
the limited duration that the safety zone
will be in effect and the extensive
advance notifications that will be made
to the maritime community via marine
information broadcasts and area
newspapers so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the New
River, near Jacksonville, North Carolina
during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 5:30
p-m. to 10 p.m. on August 7, 2007.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321-
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-071 to
read as follows:

§165.T05-071 Safety zone; New River,
approximate one half mile south of the HWY
17 Bridge, south of Jacksonville, North
Carolina.

(a) Regulated area. The regulated area
includes all waters within a 300 yard
radius of position 34°44’45” North
077°26’18” West, approximately one
half nautical mile south of the HWY 17
bridge, Jacksonville, North Carolina. All
coordinates reference Datum NAD 1983.

(b) Definitions. Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector North
Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Safety Zone regulations. (1) Except
for persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area.

(2) The operator of any vessel in the
regulated area shall: (i) Stop the vessel
immediately when directed to do so by
any Official Patrol.

(ii) Proceed as directed by any official
patrol.

(d) Enforcement period. This section
will be enforced from 5:30 p.m. to 10
p-m. on August 7, 2007.

Dated: July 9, 2007.
William D. Lee,

Captain of the Port, Coast Guard Sector North
Carolina.

[FR Doc. E7—14939 Filed 8—-1-07; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 67

[USCG-2007-28098]

RIN 1625-AB18

Vessel Documentation; Recording of
Instruments

AGENCY: Coast Guard, DHS.

ACTION: Direct final rule; request for
comments.

SUMMARY: By this direct final rule, the
Coast Guard is amending the vessel
documentation regulations to eliminate
the requirement to provide certain
original documents to the National
Vessel Documentation Center (NVDC)
for recording, and to eliminate the
additional fee for filing by facsimile. We
are undertaking this rulemaking to
conform our business practices with
similar functions provided by other
governmental entities and to allow our
customers to avail themselves of better
service through electronic filing. This
rulemaking is expected to improve
efficiency at the NVDC and permit the
use of improved information collection
technology.

DATES: This rule is effective October 31,
2007, unless an adverse comment, or
notice of intent to submit an adverse
comment, reaches the Docket
Management Facility on or before
October 1, 2007. If an adverse comment,
or notice of intent to submit an adverse
comment, is received, we will withdraw
this direct final rule and publish a
timely notice of withdrawal in the
Federal Register.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2007-28098 to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web Site: http://dms.dot.gov.

(2) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building, Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

(3) Fax: 202—493-2251.

(4) Delivery: Room W12-140 on the
Ground Floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

(5) Federal eRulemaking Portal:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Thomas L. Willis, Director, National
Vessel Documentation Center, U.S.
Coast Guard, telephone 304-271-2506.
If you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:

Submitting comments: If you submit a
comment, please include your name and
address, identify the docket number for
this rulemaking (USCG-2007-28098),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this rule in view of them.

Viewing comments and documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time, click on
“Simple Search,” enter the last five
digits of the docket number for this
rulemaking, and click on “Search.” You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the DOT West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Regulatory Information

We are publishing a direct final rule
under 33 CFR 1.05-55 because we do
not expect an adverse comment. If no
adverse comment or notice of intent to

submit an adverse comment is received
by October 1, 2007, this rule will
become effective as stated in the DATES
section. In that case, approximately 30
days before the effective date, we will
publish a document in the Federal
Register stating that no adverse
comment was received and confirming
that this rule will become effective as
scheduled. However, if we receive an
adverse comment or notice of intent to
submit an adverse comment, we will
publish a document in the Federal
Register announcing the withdrawal of
all or part of this direct final rule. If an
adverse comment applies only to part of
this rule (e.g., to an amendment, a
paragraph, or a section) and it is
possible to remove that part without
defeating the purpose of this rule, we
may adopt, as final, those parts of this
rule on which no adverse comment was
received. We will withdraw the part of
this rule that was the subject of an
adverse comment. If we decide to
proceed with a rulemaking following
receipt of an adverse comment, we will
publish a separate notice of proposed
rulemaking (NPRM) and provide a new
opportunity for comment.

A comment is considered “adverse” if
the comment explains why this rule or
a part of this rule would be
inappropriate, including a challenge to
its underlying premise or approach, or
would be ineffective or unacceptable
without a change.

Background and Purpose

We are undertaking this rulemaking to
conform our business practices with
similar functions provided by other
governmental entities and to allow our
customers to avail themselves of better
service through electronic filing. It will
also permit implementation of the
Electronic Signature Act in maritime
financial transactions. In addition, we
are eliminating the need for multiple
copies of instruments to conform to
changing business practices within the
Coast Guard.

The Coast Guard records bills of sale,
mortgages, and related instruments in
accordance with the provisions of
Chapter 313 of Title 46 of the U.S. Code.
This is similar to service provided by
county registries of deeds for real estate.
However, unlike county registries, the
Coast Guard requires the submission of
an originally signed instrument
accompanied by one or more copies. In
addition, it has kept originally signed
instruments and returned the copy or
copies after annotating them with
information about the recording.

In 1982, the Coast Guard promulgated
a rule which required original
instruments to be provided (47 FR
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27490, June 24, 1982). The Coast Guard
reaffirmed that rule in 1993, following
codification of the Ship Mortgage Act
(58 FR 60256, November 15, 1993). The
Coast Guard’s practice and regulation
was further buttressed in 1996 when
Congress enacted section 305 of Public
Law 104-324 providing clear authority
to accept instruments by electronic
means, but requiring submission of the
originals within ten days of the
electronic filing. However, after
enactment of the Electronic Signatures
in Global and National Commerce Act,
Public Law 106-229, Congress in 2002
amended section 31321((a)(4) of Title
46, U.S. Code, by repealing the
requirement to present original
instruments within ten days following
electronic filing (Pub. L. 107-295,
section 420). (See also, 15 U.S.C. 7031
encouraging the use of electronic
signatures and the elimination of paper-
based obstacles to electronic
transactions.)

In 2006, the Coast Guard began
scanning all instruments into an
electronic data base from which copies
may be printed. Providing a copy from
the data base rather than annotating a
copy provided by the submitter is a
better business practice for two primary
reasons. First, it is no longer necessary
to track copies of paperwork through the
office. More importantly, however, it
ensures that the copy returned to the
submitter is a true copy of what appears
in the electronic data base and not
something that merely appears to be a
true copy.

Discussion of Rule

Section 67.209 is amended to
eliminate the need to submit originally
signed instruments plus a copy. Section
67.219 is amended to eliminate the need
to submit original instruments after
filing by facsimile. Section 67.218 is a
new section providing procedures for
filing by submitting the instrument in
Portable Document Filing, commonly
referred to as “pdf”. The fee for filing
by facsimile is deleted. Instruments may
be submitted to the National Vessel
Documentation Center for filing by e-
mailing them as .pdf attachments to
NVDC.pdf.filing@uscg.mil.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.

There are no new costs or
requirements associated with this rule.
Although persons filing instruments
need send only a single copy, the
savings are insignificant.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule will affect the following
small entities: Small businesses,
individuals, nonprofit organizations,
and municipal governments currently
owning documented vessels or seeking
to document vessels in the future;
brokers, attorneys, and law offices
providing vessel documentation
services; small shipbuilders building
vessels which are subsequently
documented; boat dealers selling vessels
of at least five (5) net tons in size; and
lending institutions engaging in
preferred mortgage financing.

The changes in this rulemaking are
procedural and administrative in nature.
The changes are technical amendments
which the affected small entities should
have little difficulty understanding or
adopting into their business practices.
Moreover, there are no new reporting,
recordkeeping or other requirements for
compliance.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. If, however, you think that your
business qualifies as a small entity and
that this proposal will have a significant
impact on your business, please submit
a comment [see ‘“ADDRESSES”’]
explaining why you think your business
qualifies and in what way and to what
degree this rulemaking will
economically affect your business.
Comments submitted in response to this
finding will be evaluated under the
criteria in the “Regulatory Information”
section of this preamble.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
will affect your small business,

organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Mr. Thomas
L. Willis, Director of the National Vessel
Documentation Center, 792 TJ Jackson
Drive, Falling Waters, WV 25419,
telephone 304 271-2400. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). Additionally, the Coast Guard
estimates this rule will result in no
change to the information collection
burden associated with the existing
collection of information entitled,
“Vessel Documentation,” Office of
Management and Budget Control
Number 1625-0027, which expires on
January 31, 2010.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if the rule has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,

which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321—4370f1), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(d), of the
Instruction from further environmental
documentation. These regulations
concern the documentation of vessels.
Under figure 2—1, paragraph (34)(d), of
the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 46 CFR Part 67

Reporting and recordkeeping
requirements, Vessels.

m For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 67 as follows:

Title 46—Shipping

PART 67—DOCUMENTATION OF
VESSELS

m 1. The authority citation for part 67
continues to read as follows:

Authority: 14 U.S.C. 1664; 31 U.S.C. 9701;
42 U.S.C. 9118; 46 U.S.C. 2103, 2107, 2110,
12106, 12120, 12122; 46 U.S.C. app. 841a,
876; Department of Homeland Delegation No.
0170.1.

m 2. Revise §67.209 to read as follows:

§67.209 No original instrument
requirement.

A copy of the original signed and
acknowledged instrument must be
presented. The original instrument itself
may be presented but is not required.
The copy may be delivered to the
National Vessel Documentation Center
or transmitted by facsimile or in
portable document format (.pdf) in
accordance with the procedures in
§§67.218 and 67.219 of this part.
Signatures may be affixed manually or
digitally.

m 3. Add new § 67.218 to subpart O to
read as follows:

§67.218 Optional filing of instruments in
portable document format as attachments
to electronic mail.

(a) Any instrument identified as
eligible for filing and recording under
§67.200 may be submitted in portable
document format (.pdf) as an attachment
to electronic mail (e-mail) for filing at
the National Vessel Documentation
Center. The e-mail address to be used
for instrument filing may be obtained
from the National Vessel Documentation

Center Web site. If the instrument
submitted for filing in .pdf format
pertains to a vessel that is not a
currently documented vessel, a
completed Application for Initial Issue,
Exchange, or Replacement Certificate of
Documentation, or Return to
Documentation (form CG-1258) or a
letter application for deletion from
documentation must already be on file
with the National Vessel Documentation
Center or must be submitted in .pdf
format with the instrument being
submitted in .pdf format for filing.

(b) All instruments submitted for
filing in .pdf format must be clearly
legible, be submitted from 8% inch by
11 inch paper in not less than 10-point
type size, and submitted as an
attachment to e-mail.

(c) The e-mail required by paragraph
(b) should indicate:

(1) The name, address, telephone
number, and e-mail address of the
person submitting the instrument for
filing in .pdf format;

(2) The number of pages submitted for
filing in .pdf format; and

(3) The name of the vessel, official
number or hull identification number of
the vessel(s), and the name(s) of the
owner(s) of the vessel(s) to which the
instrument relates.

(d) The filing of any instrument
submitted for filing in .pdf format is
terminated and the instrument will be
returned to the submitter if the
instrument is subject to termination for
any cause under § 67.217(a).

m 4. Revise §67.219 to read as follows:

§67.219 Optional filing of instruments by
facsimile.

(a) Any instrument identified as
eligible for filing and recording under
§67.200 may be submitted for filing to
the National Vessel Documentation
Center by facsimile at (304) 271-2405. If
the instrument submitted by facsimile
for filing pertains to a vessel that is not
a currently documented vessel, a
completed Application for Initial Issue,
Exchange, or Replacement Certificate of
Documentation, or Return to
Documentation (form CG-1258) or a
letter application for deletion from
documentation must already be on file
with the National Vessel Documentation
Center or must be submitted by
facsimile with the instrument being
submitted by facsimile for filing.

(b) All instruments submitted by
facsimile for filing must be clearly
legible, be submitted from 81/2 inch by
11 inch paper in not less than 10-point
type size, and accompanied by a cover
sheet.

(c) The cover sheet required by
paragraph (b) should indicate:
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(1) The name, address, telephone
number, and facsimile telephone
number of the person submitting the
instrument by facsimile;

(2) The number of pages submitted by
facsimile; and

(3) The name of the vessel, official
number or hull identification number of
the vessel(s), and the name(s) of the
owner(s) of the vessel(s) to which the
instrument relates.

(d) The filing of any instrument
submitted by facsimile is terminated
and the instrument will be returned to
the submitter if the instrument is subject
to termination for any cause under
§67.217(a).

§67.540 [Removed]
m 5. Remove § 67.540.

§67.550 [Amended]

m 6. Amend § 67.550 by removing from
Table 67.550-Fees, the entry reading:
“Facsimile submission handling
Subpart O 2.00!.”

Dated: July 26, 2007.
J.G. Lantz,

Acting Assistant Commandant For
Prevention, U.S. Coast Guard.

[FR Doc. E7-14938 Filed 8-1-07; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 202 and 204

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to update organization names,
office symbols, and an Internet address.
DATES: Effective Date: August 2, 2007.
FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0311;
facsimile (703) 602—7887.
SUPPLEMENTARY INFORMATION: This final
rule amends DFARS text as follows:

e Section 202.101. Updates the lists
of Army and Defense Logistics Agency
contracting activities.

e Section 204.7005. Updates the
Internet address for DoD order code
assignment listings, and updates the
office symbol for the Air Force order
code monitor.

List of Subjects in 48 CFR Parts 202 and
204

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 202 and 204
are amended as follows:

PART 202—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for 48 CFR
Parts 202 and 204 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

m 2. Section 202.101 is amended in the
definition of “Contracting activity” as
follows:

m a. By revising the list with the heading
“ARMY”’; and

m b. Under the heading “DEFENSE
LOGISTICS AGENCY”, by removing
“Office of the Deputy Director, Logistics
Operations” and adding in its place
“Acquisition Management Directorate”.
The revised list reads as follows:

202.101 Definitions.
* * * * *
Army

Headquarters, U.S. Army Contracting
Agency Joint Contracting Command—
Iraq/Afghanistan

National Guard Bureau

Program Executive Office for
Simulation, Training, and
Instrumentation

U.S. Army Aviation and Missile
Command

U.S. Army Communications-Electronics
Command

U.S. Army Corps of Engineers

U.S. Army Intelligence and Security
Command

U.S. Army Joint Munitions and
Lethality Life Cycle Management
Command

U.S. Army Materiel Command, Office of
Command Contracting

U.S. Army Medical Command

U.S. Army Medical Research and
Materiel Command

U.S. Army Military Surface Deployment
and Distribution Command

U.S. Army Research, Development, and
Engineering Command

U.S. Army Space and Missile Defense
Command

U.S. Army Sustainment Command

U.S. Army Tank-Automotive and
Armaments Command
* * * * *

PART 204—ADMINISTRATIVE
MATTERS

§204.7005 [Amended]

m 3. Section 204.7005 is amended as
follows:

m a. In paragraph (c), by removing “Air
Force: SAF/AQCX” and adding in its
place “Air Force: SAF/AQCI”; and

m b. In paragraph (d) by removing
“http://www.acq.osd.mil/dpap/dfars/
ordercode.htm” and adding in its place
“http://www.acq.osd.mil/dpap/dars/
ordercodes/index.htm”.

[FR Doc. E7—14897 Filed 8—1-07; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 202, 210, 213, 215, and
219

RIN 0750-AF36

Defense Federal Acquisition
Regulation Supplement; Limitations on
Tiered Evaluation of Offers (DFARS
Case 2006—-D009)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has adopted as final,
with changes, an interim rule amending
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
implement Section 816 of the National
Defense Authorization Act for Fiscal
Year 2006. Section 816 requires DoD to
prescribe guidance on the use of tiered
evaluation of offers for contracts and for
task or delivery orders under contracts.
DATES: Effective Date: August 2, 2007.
FOR FURTHER INFORMATION CONTACT: Ms.
Deborah Tronic, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0289;
facsimile (703) 602—7887. Please cite
DFARS Case 2006-D009.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published an interim rule at 71
FR 53042 on September 8, 2006, to
implement Section 816 of the National
Defense Authorization Act for Fiscal
Year 2006 (Pub. L. 109-163). Section
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816 requires DoD to prescribe guidance
on the use of tiered evaluation of offers
for contracts and for task or delivery
orders under contracts. The guidance
must include a prohibition on the use of
tiered evaluation of offers unless the
contracting officer (1) has conducted
market research in accordance with Part
10 of the Federal Acquisition Regulation
(FAR); (2) is unable, after conducting
market research, to determine whether
or not a sufficient number of qualified
small businesses are available to justify
limiting competition for the contract or
order; and (3) includes in the contract
file a written explanation of why the
contracting officer was unable to make
the determination.

Four sources submitted comments on
the interim rule. A discussion of the
comments is provided below. In
addition to the changes addressed in the
DoD response to Comment 1, the final
rule revises section 213.106—1-70 to
provide a cross-reference to section
215.203-70, instead of duplicating the
text found in that section.

1. Comment: The rule failed to
include an explicit prohibition.

DoD Response: While DoD believes
that stating the actions that the
contracting officer must take before
using tiered evaluation is an implied
prohibition, the final rule contains
amendments at 215.203-70 to explicitly
prohibit the contracting officer from
using tiered evaluation unless those
actions have been taken.

2. Comment: Defining the technique
of tiered evaluation in the DFARS
legitimizes the use of tiered evaluation.

DoD Response: The statute does not
completely prohibit the use of tiered
evaluation; it requires that certain
actions be taken before this technique
may be used. To permit an
understanding of the statutory
requirements, the technique must first
be defined.

3. Comment: FAR Part 10 already
requires the market research required by
the statute, and no additional research
is necessary.

DoD Response: DoD agrees that the
FAR already requires agencies to
conduct market research appropriate to
the circumstances before soliciting
offers for acquisitions in excess of the
simplified acquisition threshold and,
when necessary and cost-effective,
below the simplified acquisition
threshold. However, DoD believes the
additional language in DFARS Part 210
is appropriate to reinforce the statutory
requirement for market research before
conducting a tiered evaluation of offers.

4. Comment: The phrase “appropriate
to the circumstances” at DFARS
210.001(a)(i), with regard to

requirements for conducting market
research, should be deleted. Although
the phrase is consistent with the FAR,
it is not in the statute being
implemented and creates ambiguity.

DoD Response: The text at DFARS
210.001 is consistent with both the
statute and FAR Part 10. The statute
prohibits the use of tiered evaluation of
offers unless, among other things, the
contracting officer has conducted
market research in accordance with Part
10 of the FAR. The implementing
DFARS language reflects the policy in
FAR Part 10, requiring the conduct of
market research “appropriate to the
circumstances.” The DFARS language
recognizes that there are many ways to
conduct market research, and that the
methods employed should be those that
will be effective for the particular
acquisition.

5. Comment: The rule states that the
tiered evaluation of offers order of
precedence shall be consistent with
FAR Part 19. However, FAR Part 19
does not provide an “order of
precedence” among the various small
business goals.

DoD Response: FAR Part 19 does not
specifically state an order of
precedence. However, it does provide
direction on the circumstances under
which acquisitions may or must be set
aside for various categories of small
businesses. For example, FAR 19.1305
states that the contracting officer must
consider HUBZone set-asides for
acquisitions at a certain dollar level
before considering small business set-
asides. DoD believes that, in
establishing an order of precedence in a
tiered evaluation of offers, that order of
precedence must be consistent with the
direction in FAR Part 19.

6. Comment: Guidance to the
contracting officer can be addressed in
the Procedures, Guidance, and
Information (PGI), consistent with the
law.

DoD Response: PGI guidance to
supplement this rule is considered
unnecessary at this time.

7. Comment: The rule should include
coverage stating that a large business
involved in an 8(a) mentor-protege
agreement shall not offer itself as a large
business in competition against the 8(a)
mentor-protege agreement. In a recent
cascading set-aside, a large business
offered itself as a large entity, as a
subcontractor to a small business, and
as a mentor in an 8(a) mentor-protege
joint venture.

DoD Response: The issue of a mentor
firm competing against a protege firm is
not specific to tiered evaluation of
offers. Therefore, the final rule contains
no change relating to this comment.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule relates to market
research and documentation
requirements performed by the
Government.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 202,
210, 213, 215, and 219

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Accordingly, the interim rule
amending 48 CFR parts 202, 210, 213,
215, and 219, which was published at
71 FR 53042 on September 8, 20086, is
adopted as a final rule with the
following changes:

m 1. The authority citation for 48 CFR
parts 202, 210, 213, 215, and 219
continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

m 2. Section 213.106—1-70 is revised to
read as follows:

213.106-1-70 Soliciting competition—
tiered evaluation of offers.

See limitations on the use of tiered
evaluation of offers at 215.203-70.

PART 215—CONTRACTING BY
NEGOTIATION

m 3. Section 215.203-70 is amended by
revising paragraph (c) introductory text,
paragraph (c)(1) introductory text, and
paragraph (c)(2) to read as follows:

215.203-70 Requests for proposals—
tiered evaluation of offers.
* * * * *

(c) The contracting officer is
prohibited from issuing a solicitation
with a tiered evaluation of offers
unless—

(1) The contracting officer conducts
market research, in accordance with
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FAR Part 10 and Part 210, to
determine—
* * * * *

(2) If the contracting officer cannot
determine whether the criteria in
paragraph (c)(1) of this section are met,
the contracting officer includes a
written explanation in the contract file
as to why such a determination could
not be made (Section 816 of Public Law
109-163).

[FR Doc. E7—14906 Filed 8—1-07; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 205 and 225
RIN 0750-AF33

Defense Federal Acquisition
Regulation Supplement; Berry
Amendment Notification Requirement
(DFARS Case 2006-D006)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has adopted as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 833(a) of
the National Defense Authorization Act
for Fiscal Year 2006. Section 833(a)
requires the posting of a notice on the
FedBizOpps Internet site, when certain
exceptions to domestic source
requirements apply to an acquisition.
DATES: Effective Date: August 2, 2007.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0328;
facsimile (703) 602—7887. Please cite
DFARS Case 2006—D006.
SUPPLEMENTARY INFORMATION:

A. Background

DoD published an interim rule at 71
FR 58536 on October 4, 2006, to
implement Section 833(a) of the
National Defense Authorization Act for
Fiscal Year 2006 (Pub. L. 109-163).
Section 833(a) amended 10 U.S.C. 2533a
to add a requirement for the posting of
a notice on the FedBizOpps Internet
site, within 7 days after award of a
contract exceeding the simplified
acquisition threshold, for the
acquisition of (1) certain clothing, fiber,

yarn, or fabric items, when DoD has
determined that adequate domestic
items are not available; or (2) chemical
warfare protective clothing, when an
exception to domestic source
requirements applies because the
acquisition furthers an agreement with a
qualifying country.

One source submitted comments on
the interim rule, as discussed below.

Comments: The respondent strongly
supported the initiative to insert
transparency into the process of waiving
domestic source requirements. Although
the law allows posting within 7 days
after contract award, the respondent
encouraged a more immediate notice to
industry, preferably before contract
award. The respondent also suggested
that there should be a permanent
posting of current domestic
nonavailability determinations, so that
industry (especially a company just
entering the contracting arena) would
have information regarding the
materials or components for which a
waiver has been granted. The
respondent recommended that this
information be available in an easily
accessible and permanent location to
permit better compliance with domestic
source requirements.

DoD Response: When drafting the
interim rule, DoD determined that the
least burdensome approach for posting
the notice would be to make it part of
the synopsis that is published after
contract award in accordance with FAR
5.301. Therefore, the final rule
continues to provide for posting of the
notice within 7 days after contract
award, consistent with the statutory
provisions. A listing of current domestic
nonavailability determinations is
available on the Defense Procurement
and Acquisition Policy Web site, at
http://www.acq.osd.mil/dpap/paic/
dnad.htm.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule relates to a notification
requirement that is performed by the
Government.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval

of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 205 and
225

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR Parts 205 and 225,
which was published at 71 FR 58536 on
October 4, 2006, is adopted as a final
rule without change.

[FR Doc. E7—14904 Filed 8—1-07; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 225 and 252

RIN 0750-AF54

Defense Federal Acquisition
Regulation Supplement; Berry
Amendment Restrictions—Clothing
Materials and Components Covered
(DFARS Case 2006-D031)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has adopted as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 833(b) of
the National Defense Authorization Act
for Fiscal Year 2006. Section 833(b)
expands the foreign source restrictions
applicable to the acquisition of clothing
to also include clothing materials and
components, other than sensors,
electronics, or other items added to, and
not normally associated with, clothing
and the materials and components
thereof.

DATES: Effective Date: August 2, 2007.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0328;
facsimile (703) 602—7887. Please cite
DFARS Case 2006—-D031.

SUPPLEMENTARY INFORMATION:
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A. Background

DoD published an interim rule at 72
FR 2637 on January 22, 2007, to
implement Section 833(b) of the
National Defense Authorization Act for
Fiscal Year 2006 (Public Law 109-163).
Section 833(b) amended 10 U.S.C. 2533a
(the Berry Amendment) to expand the
foreign source restrictions applicable to
the acquisition of clothing to also
include clothing materials and
components, other than sensors,
electronics, or other items added to, and
not normally associated with, clothing
and the materials and components
thereof.

DoD received no comments on the
interim rule. Therefore, DoD has
adopted the interim rule as a final rule
without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 604. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

The objective of the rule is to provide
for the acquisition of clothing, and
clothing materials and components,
from domestic sources in accordance
with statutory requirements. The rule
applies to entities interested in
receiving DoD contracts or subcontracts
for the acquisition of clothing. Based on
data collected through the DoD contract
action reporting system, DoD awarded
6,072 contract actions relating to the
acquisition of clothing items during
fiscal year 2005. These actions had a
total dollar value of $1.868 billion and
involved 1,110 contractors. Of these
actions, 4,087 totaling $.81 billion
involved 906 contractors that were
small business concerns. This rule may
have a positive impact on small
businesses that manufacture clothing
materials and components, by reducing
foreign competition. However, the rule
could have a negative impact on small
businesses that have been using foreign
components in the manufacture of
clothing products.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR Parts 225 and 252,
which was published at 72 FR 2637 on
January 22, 2007, is adopted as a final
rule without change.

[FR Doc. E7-14898 Filed 8—1-07; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 0612242956-7411-02]
RIN 0648—-AT18

Establishment of Marine Reserves and
a Marine Conservation Area Within the
Channel Islands National Marine
Sanctuary; Correction

AGENCY: National Marine Sanctuary
Program (NMSP), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Final rule; correction.

SUMMARY: NOAA published a final rule
on May 24, 2007 that established marine
reserves and a marine conservation area
in the Channel Islands Natioal Marine
Sanctuary. That document contained a
few clerical and printing errors. This
document corrects and clarifies those
three errors.

DATES: Pursuant to section 304(b) of the
National Marine Sanctuaries Act, the
final rule published on May 24, 2007
and the revised terms of designation
shall take effect and become final after
the close of a review period of 45 days
of continuous session of Congress, that
began on May 24, 2007. This correction
only makes three non-substantive
corrections and clarifications to that
rule and does not change the calculation
of the effective date. Announcement of
the effective date of the final rule will
be published in the Federal Register at
a later date.

FOR FURTHER INFORMATION CONTACT:
Sean Hastings, (805) 884—1472; e-mail:
Sean.Hastings@noaa.gov.

SUPPLEMENTARY INFORMATION: NOAA
published a document in the Federal
Register on May 24, 2007 (72 FR 29208)
establishing marine reserves and a
marine conservation area in the Channel
Islands National Marine Sanctuary.
There was a printing error that requires
clarification and two clerical errors that
are being corrected by this document as
described below.

Clarification of Changes to the
Designation Document

The printing error affected the way in
which the changes to the original
designation document were portrayed to
the reader. They did not, however, affect
the substance of the actual revision. The
following clarifies for the reader the
changes that were made to the
designation document by the May 24,
2007 Federal Register notice. In this
notice, certain conventions have been
used to highlight the revisions that were
made via the preamble to the May 24,
2007 rule. New language is shown
inside boldfaced arrows while language
that was deleted is set off with bold-
faced brackets:

Beginning of Revised Designation
Document

Preamble

Under the authority of the Marine
Protection, Research and Sanctuaries
Act of 1972, Pub. L. 92-532, (the Act)
the waters surrounding the northern
Channel Islands and Santa Barbara
Island are hereby designated a Marine
Sanctuary for the purposes of preserving
and protecting this unique and fragile
ecological community.

Article 1. Effect of Designation

Within the area designated as the
Channel Islands National Marine
Sanctuary (the Sanctuary), described in
Article 2, the Act authorizes the
promulgation of such regulations as are
reasonable and necessary to protect the
values of the Sanctuary. Article 4 of this
Designation lists those activities which
may require regulation, but the listing of
any activity does not by itself prohibit
or restrict it. Restrictions or prohibitions
may be accomplished only through
regulation, and additional activities may
be regulated only by amending Article
4.

Article 2. Description of the Area

The Sanctuary consists of an area of
the waters off the coast of California, of
approximately [1252.5] >1,128< square
nautical miles [(nm)] >(nmi)< adjacent
to the northern Channel Islands and
Santa Barbara Island seaward to a
distance of [6nm] >approximately 6
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nmi<. The precise boundaries are
defined by regulation.

Article 3. Characteristics of the Area
That Give it Particular Value

The Sanctuary is located in an area of
upwelling and in a transition zone
between the cold waters of the
California Current and the warmer
Southern California Countercurrent.
Consequently, the Sanctuary contains
an exceptionally rich and diverse biota,
including 30 species of marine
mammals and several endangered
species of marine mammals and sea
birds. The Sanctuary will provide
recreational experiences and scientific
research opportunities and generally
will have special value as an ecological,
recreational, and esthetic resource.

Article 4. Scope of Regulation

Section 1. Activities Subject to
Regulation

In order to protect the distinctive
values of the Sanctuary, the following
activities may be regulated within the
Sanctuary to the extent necessary to
ensure the protection and preservation
of its marine features and the ecological,
recreational, and esthetic value of the
area:

a. Hydrocarbon operations

b. Discharging or depositing any
substance

c. Dredging or alteration of, or
construction on, the seabed

d. Navigation of vessels except fishing
vessels or vessels [travelling]
>traveling< within a Vessel Traffic
Separation Scheme or Port Access Route
designated by the Coast Guard outside
of 1 nmi from any island

e. Disturbing marine mammals or
birds by overflights below 1000 feet

f. Removing or otherwise deliberately
harming cultural or historical resources

>g. Within a marine reserve, marine
park, or marine conservation area,
harvesting, removing, taking, injuring,
destroying, possessing, collecting,
moving, or causing the loss of any
Sanctuary resource, including living or
dead organisms or historical resources,
or attempting any of these activities

h. Within a marine reserve, marine
park, or marine conservation area,
possessing fishing gear<

Section 2. Consistency With
International Law

The regulations governing the
activities listed in Section 1 of this
article will apply to foreign flag vessels
and persons not citizens of the United
States only to the extent consistent with
recognized principles of international
law including treaties and international
agreements to which the United States
is signatory.

Section 3. Emergency Regulations

Where essential to prevent immediate,
serious and irreversible damage to the
ecosystem of the area, activities other
than those listed in Section 1 may be
regulated within the limits of the Act on
an emergency basis for an interim
period not to exceed 120 days, during
which an appropriate amendment of
this article would be proposed in
accordance with the procedures
specified in Article 6.

Article 5. Relation to Other Regulatory
Programs

Section 1. Fishing

The regulation of fishing is not
authorized under Article 4>, except
within portions of the Sanctuary
designated as marine reserves, marine
parks, or marine conservation areas
established pursuant to the goals and
objectives of the Sanctuary and within
the scope of the State of California’s
Final Environmental Document ‘“Marine
Protected Areas in NOAA’s Channel
Islands National Marine Sanctuary”’
(California Department of Fish and
Game, October 2002), certified by the
California Fish and Game Commission<.
However, fishing vessels may be
regulated with respect to discharges in
accordance with Article 4, Section 1,
paragraph (b) and aircraft conducting
kelp bed surveys below 1000 feet can be
regulated in accordance with Article 4,
Section 1, paragraph (e). All regulatory
programs pertaining to fishing,
including particularly regulations
promulgated under the California Fish
and Game Code and Fishery
Management Plans promulgated under
the Fishery Conservation and
Management Act of 1976, 16 U.S.C.
1801 et seq., shall remain in effect. All
permits, licenses and other
authorizations issued pursuant thereto

shall be valid within the Sanctuary
unless authorizing any activity
prohibited by any regulation
implementing Article 4. Fishing as used
in this article and in Article 4 includes
kelp harvesting.

Section 2. Defense Activities

The regulation of those activities
listed in Article 4 shall not prohibit any
activity conducted by the Department of
Defense that is essential for national
defense or because of emergency. Such
activities shall be consistent with the
regulations to the maximum extent
practicable.

Section 3. Other Programs

All applicable regulatory programs
shall remain in effect and all permits,
licenses and other authorizations issued
pursuant thereto shall be valid within
the Sanctuary unless authorizing any
activity prohibited by any regulation
implementing Article 4. The Sanctuary
regulations shall set forth any necessary
certification procedures.

Article 6. Alterations to This
Designation

This Designation can be altered only
in accordance with the same procedures
by which it has been made, including
public hearings, consultation with
interested federal and state agencies and
the Pacific Regional Fishery
Management Council, and approval by
the President of the United States.

End of Revised Designation Document
Corrections

In FR Doc. E7-10096 (published on
May 24, 2007) make the following
corrections:

m 1. Amend instruction number eight
(page 29233) to read: “Add Appendix B
and Appendix C to subpart G to read as
follows:”

m 2. Amend the heading for Appendix C
to read: “Appendix C to Subpart G of
Part 922—Marine Conservation Area
Boundary”

Dated: July 26, 2007.
Elizabeth R. Scheffler,

Chief Financial Officer, Chief Administrator
Officer, National Ocean Service.

[FR Doc. 07-3754 Filed 8—-1-07; 8:45 am]
BILLING CODE 3510-NK-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. APHIS-2006-0164]
RIN 0579-AC35

Temporary Importation of Horses;
Noncompetitive Entertainment Horses
From Countries Affected With
Contagious Equine Metritis

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations to allow noncompetitive
entertainment horses from countries
affected with contagious equine metritis
to be temporarily imported into the
United States under certain conditions.
The regulations currently provide for
the temporary importation of horses
from countries affected with contagious
equine metritis to compete in specified
events. In recent years it has become
evident that similar provisions are
needed for noncompetitive
entertainment horses. This action would
allow the temporary importation of
horses into the United States solely for
public exhibition and entertainment
purposes while continuing to protect
against the introduction and
dissemination of contagious equine
metritis.

DATES: We will consider all comments
that we receive on or before October 1,
2007.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS-2006—
0164 to submit or view public
comments and to view supporting and
related materials available

electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

o Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006-0164,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0164.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Ellen M. Buck, Veterinary Medical
Officer, Import/Export Animals,
National Center for Import and Export,
VS, APHIS, 4700 River Road Unit 39,
Riverdale, MD 20737-1231; (301) 734—
8364.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 93
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals into the United States to
prevent the introduction of
communicable diseases of livestock and
poultry. Subpart C—Horses, §§ 93.300
through 92.326 of the regulations,
pertains to the importation of horses
into the United States.

Section 93.301 of the regulations
contains specific provisions for the
quarantine and testing of horses from
regions affected with contagious equine
metritis (CEM), a highly contagious
bacterial venereal disease that affects
breeding and fertility. This section also
identifies regions where CEM exists and
regions that trade horses freely with

those where CEM exists without testing
for CEM.

To prevent the introduction of CEM
into the United States, §93.301(c)(1)
prohibits the importation of horses into
the United States from listed regions
unless the horses are imported in
accordance with certain requirements.
To be eligible for importation, the
horses must fall into one of the
following categories:

e Wild (non-domesticated) species of
equidae if captured in the wild or
imported from a zoo or other facility
where it would be unlikely that the
animal would come in contact with
domesticated horses used for breeding;

¢ Geldings;

e Weanlings or yearlings whose age is
certified on the import health certificate
required under § 93.314(a);

e Horses imported in accordance with
conditions prescribed by the
Administrator as provided in
§93.301(a);

e Spanish Pure Breed horses
imported for permanent entry from
Spain or thoroughbred horses imported
for permanent entry from France,
Germany, Ireland, or the United
Kingdom as provided in § 93.301(d);

e Stallions or mares over 731 days of
age imported for permanent entry as
provided in § 93.301(e);

e Horses over 731 days of age
imported into the United States for no
more than 90 days to compete in
specified events as provided in
§93.301(f); and

e U.S. horses returning to the United
States as provided in § 93.301(g).

The Animal and Plant Health
Inspection Service (APHIS) has used the
provisions in § 93.301(f), relating to the
temporary importation of horses for
competition, to allow the temporary
importation of noncompetitive
entertainment horses into the United
States. Several performance horse
groups have asked APHIS to extend the
90-day limit provided for in § 93.301(f)
so that they may exhibit and show their
horses in the United States for longer
periods of time. In addition, the United
States Animal Health Association has
recommended that APHIS amend the
regulations to establish a category for
noncompetitive entertainment horses.

APHIS has conducted a risk
assessment to evaluate the risk of
allowing the extended importation of
noncompetitive entertainment horses
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from countries affected by CEM without
requiring CEM testing, and the risk of
the U.S. Department of Agriculture
(USDA) losing track of these horses
during extended importation. The risk
assessment, titled ““‘Assessment of the
Risk of Introduction of Contagious
Equine Metritis (CEM) through the
Extended Importation of
Noncompetitive Entertainment Horses
from CEM-affected countries,” may be
viewed on the Regulations.gov Web site
(see ADDRESSES at the beginning of this
document for instructions for accessing
Regulations.gov). Copies of the risk
assessment may be obtained by calling
or writing to the person listed under FOR
FURTHER INFORMATION CONTACT.

The risk assessment concluded that
the risk posed by allowing the extended
importation of noncompetitive
entertainment horses from CEM-affected
countries would be extremely low, with
the application of the restrictions
described in this proposed rule. In
addition, the risk assessment concluded
that the risk of USDA losing track of the
animals was extremely low due to the
extensive supervision and involvement
of APHIS personnel and the accredited
veterinarian.

Accordingly, we are proposing to
amend the regulations in § 93.301 to
establish conditions under which
noncompetitive entertainment horses
from CEM-affected regions may be
imported into the United States for
longer than 90 days solely for public
exhibition and entertainment purposes.
Because the conditions would be very
similar to the conditions in § 93.301(f),
which provides for the temporary
importation of horses to compete in
specified events, we would amend
§93.301(f) to apply to both types of
imported horses. We would also amend
the regulations pertaining to import
permits in § 93.304 to require the
submission of additional information
with the application for an import
permit.

As with horses imported for
competition, we are proposing to
provide two primary safeguards against
the horses transmitting CEM while in
the United States. First, a representative
of APHIS would monitor the horses
whenever they are not in transit in the
United States. Second, we would
require stringent measures to ensure
that the horses are kept apart from other
horses, except when performing or
being exhibited or exercised. Because
CEM is a venereal disease transmitted
by sexual contact, there is virtually no
risk that a horse will transmit the
disease through casual contact with
other horses during a performance,
exhibition, or exercise.

Import Permit and Health Certificate

In addition to the current
requirements in § 93.304(a) for an
import permit, we are proposing that the
owner or importer would have to supply
the following information to APHIS
with the application for the permit:

e The individual identifying
information for all horses to be
imported;

e The permanent electronic
identification of each horse to be
imported, if applicable;

o Photographs (head and lateral
views) of each horse that are sufficient
to identify the horse on an electronic
medium approved by APHIS;

o The proposed total length of stay in
the United States;

e A description of the shows or
events in which the horse would
perform while in the United States;

e The names and locations of the
venues in which the horse would
perform while in the United States, and
the dates the horse would perform at
each venue;

e The names and locations of the
premises on which the horse would be
kept while in the United States, and the
dates the horse would be kept on each
premises;

e The methods and routes by which
the horse would be transported while in
the United States;

e A written plan for handling sick or
injured horses that includes the name,
address, and phone number of each
accredited veterinarian who would
provide veterinary services in the
United States; the name, address, and
phone number of medical facilities to be
used to diagnose or treat sick or injured
horses while in the United States; and
a plan to return sick or injured horses
to performance condition; and

e An application for a trust fund or
escrow account agreement with APHIS.

This information would allow APHIS
to monitor the location of the horse
while it is in the United States and to
confirm compliance with the required
isolation and handling procedures to
ensure that the horse does not transmit
CEM to any other horse while in this
country.

Given the potential for long stays in
the United States for noncompetitive
entertainment horses, APHIS must have
current information about the horses
and their itinerary in order to effectively
monitor the horses for compliance with
the regulations. Therefore, we would
require that while in the United States,
the owner or importer apply for and
obtain from APHIS an import permit
each year prior to the anniversary date
of the horse’s arrival in the United

States. This would ensure that APHIS
has current information about the horses
and their itinerary for monitoring
purposes.

As with horses imported for
competition, we would require that, at
the time of importation, each horse be
accompanied by an import permit in
accordance with §93.304 and a health
certificate in accordance with §93.314.
However, we would also require the
health certificates for noncompetitive
entertainment horses to certify that
cultures negative for CEM have been
collected from each horse on three
separate occasions within a 7-day
period, with the last set of specimens
collected within 30 days of exportation.
This would help to ensure that horses
infected with CEM do not enter this
country and jeopardize the health of the
U.S. horse population.

Restrictions Following Arrival in the
United States

We are proposing to allow horses over
731 days of age to be imported into the
United States solely for noncompetitive
public exhibition and entertainment
purposes. Such horses would be
allowed to remain in the United States
indefinitely as long as the conditions in
the regulations are met. While in the
United States, the horse would be
prohibited from entering competitions
and would have to be regularly used in
performances or exhibitions, unless sick
or injured. A horse that is no longer
performing or being exhibited would be
required to be exported or made eligible
for permanent entry. In addition, a
noncompetitive entertainment horse
would have to be kept with the other
horses listed on the import permit,
unless otherwise approved by an APHIS
representative. We expect that such
approvals would be granted for
diagnosis or treatment of a medical
condition, pre-export isolation, or
quarantine for permanent entry.

As with horses imported for
competition, we would require a
noncompetitive entertainment horse to
be moved according to the itinerary and
methods of transport specified in the
import permit. However, we are
proposing to allow horses imported for
competition and noncompetitive
entertainment horses to be moved for
diagnosis or treatment of a medical
condition with the prior approval of an
APHIS representative. APHIS has
always allowed such movements;
however, we are proposing to add that
provision to the regulations to make it
clear to the public.

We are proposing that, while in the
United States, the horse would be
monitored by an accredited veterinarian
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or APHIS representative to ensure that
the horse is moved according to the
itinerary and methods specified in the
import permit, kept separated from
other horses not listed on the import
permit, and not used for breeding
purposes (including artificial
insemination or semen collection) or
has any other sexual contact with other
horses. The horse could not be kept on
a breeding premises.

We would require that the horse be
kept in a pasture or stall separate from
other horses not listed on the import
permit, except when actually
performing or being exhibited or
exercised. The stall in which the horse
is kept would have to be separated from
other stalls containing horses that are
not listed on the import permit, either
by an empty stall, by an open area
across which horses cannot touch each
other, or by a solid wall that is at least
8 feet (2.4 meters) high. The premises on
which the horse is kept would have to
be approved in writing by an APHIS
representative.

As noted above, we would require
that the horse not be used for breeding
purposes or have any other sexual
contact with other horses. However, in
contrast to horses imported for
competition, we would allow a
noncompetitive entertainment horse to
undergo genital examinations necessary
for diagnosis or treatment of a medical
condition with the prior approval of an
APHIS representative. This provision
would allow the horse to receive
appropriate medical care during its
extended stay in the country.

We are also proposing to apply the
transportation and cleaning and
disinfection requirements for horses
imported for competition that are
contained in the current regulations to
noncompetitive entertainment horses.
Thus, we would require that, while the
horse is in transit, it would have to be
moved either in an aircraft or a sealed
van or trailer and, except in situations
where the horse’s life is in danger, only
an APHIS representative would be
permitted to break the seal on a van or
trailer used to move the horse.
Additionally, we would require that
after the horse is transported anywhere
in the United States, any vehicle in
which the horse was transported would
have to be cleaned and disinfected in
the presence of an APHIS
representative, according to the
procedures for cleaning and disinfection
specified in 9 CFR 71.7 through 71.12 of
the regulations. We would also require
that, in most instances, the cleaning and
disinfection would have to be done
before the vehicle is moved from the
place where the horse is unloaded.

However, in cases where there are
inadequate facilities or equipment for
cleaning and disinfection at the place
where the horse is unloaded, the
Administrator would have the
discretion to allow the vehicle to be
moved to another location for cleaning
and disinfection, when the move would
not pose a disease risk to other horses
in the United States.

Change in Itinerary

We are proposing that if the owner or
importer wishes to change the horse’s
itinerary or the methods by which the
horse is transported from those
specified in the import permit, the
owner or importer would have to make
the request for change in writing to the
Administrator. Such requests would
have to be submitted at least 15 days
before the proposed date of any change.
We propose that this provision would
also apply to horses imported for
competition. This would ensure that
APHIS has enough time to process the
request, including inspecting any new
premises, and to arrange for the required
monitoring before the date of the
proposed change. The change in
itinerary or means of transport would
not be permitted without the written
approval of the Administrator, who
would have the discretion to grant the
request for change when he or she
determines that granting the request
would not endanger other horses in the
United States, and that sufficient APHIS
personnel would be available to provide
the services requested by the owner or
importer.

Permanent Entry

We are proposing that noncompetitive
entertainment stallions or mares over
731 days of age would be eligible to
remain in the United States if the horse
meets the provisions for permanent
entry in the current regulations.
Specifically, the horse’s owner or
importer would have to: (1) Apply for
and receive a new import permit from
APHIS that specifies that the stallion or
mare would be moved to an approved
State; and (2) transport the stallion or
mare in a sealed vehicle that has been
cleaned and disinfected to an approved
facility in an approved State where it is
quarantined under State or Federal
supervision until the stallion or mare
has met the testing and treatment
requirements of § 93.301(e)(3) or (e)(5).
Cancellation of Import Permit

We are proposing to apply to
noncompetitive entertainment horses
the provisions relating to the

cancellation of an import permit and the
appeals process that currently appear in

the regulations pertaining to horses
imported for competition. Specifically,
we are proposing that if the provisions
described in this proposed rule are not
met, the Administrator would cancel the
import permit that allows the
importation of the horse into the United
States and that allows the horse to stay
in this country. If the cancellation is
oral, the decision and the reason for
cancellation of the permit would be
confirmed in writing as promptly as
circumstances allow. The owner or
importer would be able to appeal the
cancellation of the permit in writing to
the Administrator within 10 days after
receiving either oral or written
notification of the cancellation,
whichever is earlier. If the appeal is sent
by mail, it would have to be postmarked
within 10 days after the owner or
importer receives the notification of
cancellation. The appeal would have to
include all of the facts and reasons upon
which the person relies to show that the
import permit was wrongfully canceled.
If there is a conflict as to any material
fact, a hearing would be held to resolve
the conflict. These provisions would
satisfy due process requirements
pertaining to the cancellation of an
import permit.

We are also proposing that, except in
those cases where an appeal is in
process, any person whose import
permit is canceled would have to move
his or her horse out of the United States
within 10 days after receiving an oral or
written notice of cancellation,
whichever is earlier. The horse would
not be permitted to perform or be
exhibited from the date the owner or
importer receives the notice of
cancellation until the horse is moved
out of the United States or until
resolution of an appeal in favor of the
owner or importer. Except when being
exercised, the horse would have to be
kept in a stall that is separated from
other stalls containing horses that are
not listed on the import permit, either
by an empty stall, an open area across
which horses cannot touch each other,
or a solid wall that is at least 8 feet (2.4
meters) high.

Until the horse is removed from the
United States or an appeal is resolved in
favor of the owner or importer, the horse
would have to be kept, at the expense
of the owner or importer, either on the
premises at which the horse is located
when the notice of cancellation is
received or, if the horse is in transit
when the notice of cancellation is
received, on the premises at which it is
next scheduled to perform or be
exhibited. However, in cases where the
owners of the premises do not permit
the horse to stay on those premises, or
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when the Administrator determines that
keeping the horse at the premises would
pose a disease risk to other horses in the
United States, the horse would have to
be kept, at the expense of the owner or
importer, on an alternative premises
approved by the Administrator.

Trust Fund Agreement and Cost of
Government-Provided Services

We are proposing to require that
noncompetitive entertainment horses be
imported and maintained in the United
States in accordance with a trust fund
agreement executed by the horse’s
owner or importer. The current
regulations already require that a trust
fund agreement be executed for horses
imported into the United States to
compete in specified events. We would
extend these provisions to
noncompetitive entertainment horses to
ensure that the government is
reimbursed for the services it provides.

Under the trust fund agreement, the
owner or importer would have to
deposit with APHIS an amount equal to
the estimated cost, including travel,
subsistence, administrative expenses,
and incidental expenses, as determined
by APHIS, for an APHIS representative
to: (1) Inspect the premises at which the
horse would perform or be exhibited; (2)
conduct the required monitoring of the
horse at the premises at which it
competes; and (3) supervise cleaning
and disinfecting the means of
conveyance in which the horses travels
while in the United States. The
estimated costs would be based on the
following factors:

e Number of hours needed for an
APHIS representative to conduct the
required inspection and monitoring;

e For services provided during
regular business hours (8 a.m. to 4:30
p.m., Monday through Saturday, except
holidays), the average salary, per hour,
for an APHIS representative;

e For services provided outside
regular business hours, the applicable
rate for overtime, night differential, or
Sunday or holiday pay, based on the
average salary, per hour, for an APHIS
representative;

e Number of miles from the premises
at which the horse competes, performs,
or is exhibited to the APHIS office or
facility that is monitoring the activities;

e Government rate per mile for
automobile travel or, if appropriate, cost
of other means of transportation
between the premises at which the
horse competes, performs, or is
exhibited and the APHIS office or
facility;

e Number of trips between the
premises at which the horse competes,
performs, or is exhibited and the APHIS

office or facility that APHIS
representatives are required to make in
order to conduct the required inspection
and monitoring;

e Number of days the APHIS
representative conducting the
inspection and monitoring must be in
“travel status;”

e Applicable government per diem
rate; and

e Cost of related administrative
support services.

During the horse’s stay in the United
States, if we determine that the amount
deposited would not fully cover the
services we are scheduled to provide
during the remainder of the horse’s stay,
we would issue a bill for the difference
to the horse’s owner or importer. The
horse’s owner or importer would have
to pay amounts billed within 14 days
after receiving the bill. If the bill is not
paid within that time, we would cease
to perform the services provided for in
this proposed rule until the bill is paid.
The Administrator would inform the
owner or importer of the cessation of
services orally or in writing. If the
notice is oral, it would be confirmed in
writing as soon as circumstances permit,
along with the reasons for it.

In such a case, the horse would have
to be kept, at the expense of the owner
or importer and until the bill is paid,
either on the premises at which the
horse is located when the notice of
cessation of services is received or, if
the horse is in transit when the notice
of cessation is received, on the premises
at which it is next scheduled to perform
or be exhibited according to the import
permit. The horse would have to be kept
in a stall that is separated from other
stalls containing horses that are not
listed on the import permit either by an
empty stall, an open area across which
horses cannot touch each other, or a
solid wall that is at least 8 feet (2.4
meters) high. In cases where the owners
of the premises where the horse would
be expected to stay do not permit the
horse to be kept on those premises, or
when the Administrator determines that
keeping the horse on the premises
would pose a disease risk to other
horses in the United States, the horse
would have to be kept, at the expense
of the owner or importer, on an
alternative premises approved by the
Administrator. Until the bill is paid, the
horse would not be permitted to
perform or be exhibited. Any amount
deposited in excess of the cost to APHIS
of providing the services required
would be refunded to the owner or
importer.

Miscellaneous

In this document, we are also
updating the name of the breed
association in Spain that is specifically
approved by the U.S. Department of
Agriculture to provide factual, current
information regarding the activities of
Spanish Pure Breed horses for the
purposes of § 93.301(d). The current
regulations identify the breed
association in Spain as “Jefatura de Cria
Caballar Registro Matricula.” The
Spanish Government has notified
APHIS that the name of the breed
association has been changed to
“Asociacion Nacional de Criadores de
Caballos de Pura Raza Espanola.”

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Currently, § 93.301(f) provides that
mares and stallions over 731 days old
from CEM-affected countries may be
temporarily imported into the United
States to compete in specified events for
no longer than 90 days without meeting
CEM quarantine and testing
requirements that would otherwise
apply to such horses. These same
provisions have been used to authorize
the temporary importation of
noncompetitive entertainment horses.
Several performance horse groups have
requested that APHIS extend the 90-day
limit so that they may exhibit and show
their horses in the United States for
longer periods.

We are proposing to amend the
regulations to establish conditions
under which noncompetitive
entertainment horses (stallions and
mares) over 731 days of age from CEM-
affected countries could remain in the
United States for longer than 90 days for
public exhibition and entertainment
purposes without undergoing the CEM
quarantine and testing prescribed in the
regulations.

The horse industry plays an important
role in the U.S. economy. There were
542,223 farms with 3.644 million horses
valued at $9.9 billion in the U.S. in
2002.1 According to a recent study done
for the American Horse Council, the
number and value of horses are much
larger than those reported in the 2002
Census of Agriculture: 2 million people
owning 9.2 million horses with direct

12002 Census of Agriculture (NASS).
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value of about $39 billion.2 Both sets of
data underscore the importance of the
equine industry. In addition, other
agricultural and non-agricultural sectors
are dependent on the horse industry for
their economic activity. Horses are a
highly valued asset, especially those
with a specific pedigree.

Horses also play an important role in
U.S. international trade. The value of
U.S. horse exports ($449 million) was
more than the combined export value of
cattle, hogs and sheep and goats ($65
million) between 2003 and 2005.3

The United States imported a total of
31,198 horses in 2005. Nearly 67
percent of horses imported were from
Canada and 7.6 percent were from
Mexico. Of the total imports, 25,564
were from non-CEM countries and the
remaining 5,634 were from CEM
countries. The proportion of horse
imports that are pure breeding horses is
small. Of the above total, 2,341 were
purebred breeding horses. Only 340
purebred breeding horses were imported
from CEM countries.# However, horses
supplied by CEM-affected countries are
generally highly valued. In 2005, for
example, the average value of purebred
breeding horses imported from CEM-
affected regions was $41,220, whereas
the average value of purebred breeding
horses imported from countries not
affected by CEM was $17,180.

Although the disease does not result
in death, CEM can be economically
costly. The direct consequence may
include the closing of breeding
operations, production losses as a result
of abortion, and costs of disease control.
A CEM outbreak would result in the
quarantine of affected horse farms,
temporary cessation of breeding
operations, and restriction of both
intrastate and interstate movement. For
some breeders, this could mean the loss
of thousands or even millions of dollars
in stud fees and breeding losses. Other
consequences include trade restrictions
that may be imposed by international
trading partners.

The noncompetitive entertainment
horses that would be affected by this
rule would not be allowed to have direct
contact with horses outside those listed
on their permit and could not be used
for breeding purposes at any time while
in the United States, including breeding
with horses in the same show.
Additionally, these horses may not
undergo any genital examinations
(unless required for diagnosis and

2Deloitte Consulting LLP for American Horse
Council, National Economic Impact of the U.S.
Horse Industry, 2005.

3 Global Trade Information Services (GTIS),
World Trade Atlas.
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treatment of a medical condition with
prior approval of an APHIS
representative), semen collection, or
artificial insemination. Furthermore,
since these are very specialized
performance animals, domestic breeders
would not be affected if this rule were
to increase the amount of time the
imported horses are in the United
States.

Horses arriving in the United States
from abroad are quarantined at a USDA
Animal Import Center, generally for 3
days. Horses temporarily imported are
required to exit the United States and be
readmitted, following quarantine and
testing, every 90 days. Each entry after
90 days is considered a new entry into
the United States. The USDA charges a
minimum of $810 for the 3-day
quarantine. In addition to this facility
charge, user fees of $80 are paid for
blood testing, resulting in a total
quarantine and testing cost per horse of
$890. The proposed rule would allow
imported performance horses to stay in
the U.S. longer than 90 days without
their owners having again to pay USDA
import quarantine and testing costs.
This is a saving that accrues to the
importing entities and is likely to
counterbalance their costs associated
with supervisory activities of APHIS
and/or an accredited veterinarian.

The number of entities and horses
expected to be directly affected by this
rule is not large. We anticipate that
between 1 and 10 performing groups
varying in size from 5 to 40 horses (or
a total of between 5 and 400 horses)
would utilize the proposed exception
each year. Given that there are over a
million domestic show horses, even the
upper quantity represents a very small
fraction of the total supply (0.04
percent).

The Small Business Administration
(SBA) has established guidelines for
determining which types of firms are to
be considered small under the
Regulatory Flexibility Act. This rule
may affect operations such as zoological
parks (North American Industry
Classification System [NAICS] code
712130), and animal performances
including circuses, carnivals, and
amusement parks (NAICS code 711190).
SBA classifies these operations as small
entities if their annual receipts are not
more than $6.5 million. Of the
approximately 850 such establishments,
about 12.5 percent are considered to be
large. The subset of these entities that
temporarily import noncompetitive
entertainment horses from CEM
countries would benefit from the
forgone costs of having the horses exit
and reenter the United States every 90
days. On the other hand, they would

bear the cost of supervisory activities by
APHIS and/or an accredited
veterinarian. The overall impact is
expected to be insignificant, given the
relatively small number of
noncompetitive entertainment horses
imported from CEM countries. Other
operations that may remotely be affected
are domestic suppliers of similar horses
(NAICS code 112920). According to the
2002 Census of Agriculture, that year
there were 542,223 horse farms with
3,644,278 horses in the United States, of
which 124,596 farms sold 470,423
horses that had a total value of over
$1.13 billion.® An unknown share of
these farms supply show horses that
could be comparable to the
noncompetitive entertainment horses
imported temporarily from CEM
affected countries. SBA classifies horse
farms as small entities if their annual
receipts are not more than $750,000; ¢
over 99 percent are considered to be
small.

Entities that may be affected by the
rule are principally small businesses,
but the impact of the rule is not
expected to be significant. Because the
pool of noncompetitive entertainment
horses that are temporarily imported is
a small fraction of the total number of
show horses in the United States, any
effects of the proposed rule for U.S.
entities would be very small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

5 As stated above, the census total is much less
than the total reported by the American Horse
Council Foundation. According to that report, there
were 9,222,847 horses in 2005 (Deloitte Consulting
LLP, National Economic Impact of the U.S. Horse
Industry). Of this total, 9 percent were racing, 30
percent showing, 42 percent recreation and 19
percent other (http://www.horsecouncil.org/
statistics.htm).

6 SBA, Small Business Size Standards matched to
North American Industry Classification System,
Effective July 31, 2006; and U.S. Census Bureau,
2002 Economic Census: Manufacturing-Industries
Series, Wholesale Trade-Subject Series and
Transportation and Warehousing-Subject Series,
Issued August, 2006.
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Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503. Please state that your comments
refer to Docket No. APHIS—-2006—-0164.
Please send a copy of your comments to:
(1) Docket No. APHIS-2006-0164,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

We are proposing to amend the
regulations to allow noncompetitive
entertainment horses from countries
affected with CEM to be temporarily
imported into the United States under
conditions very similar to the
conditions in § 93.301(f), which
provides for the temporary importation
of horses to compete in specified events.
In addition, we are proposing to require
the submission of additional
information with the application for an
import permit.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information

is estimated to average 1.4 hours per
response.

Respondents: Importers of
noncompetitive entertainment horses.

Estimated annual number of
respondents: 15.

Estimated annual number of
responses per respondent: 1.333333333.

Estimated annual number of
responses: 20.

Estimated total annual burden on
respondents: 28 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 734-7477.

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, we propose to amend 9
CFR part 93 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

2. Section 93.301 is amended as
follows:

a. In paragraph (c)(2)(vii), by
removing the words “paragraph (f)”” and
adding the words “‘paragraph (f)(1)” in
their place, and by removing the word
“and” at the end of the sentence.

b. By redesignating paragraph
(c)(2)(viii) as paragraph (c)(2)(ix) and
adding a new paragraph (c)(2)(viii) to
read as set forth below.

c. In footnote 6, by removing the
words ‘Jefatura de Cria Caballar
Registro Matricula for Spain” and
adding the words “Asociacion National
de Criadores de Caballos de Pura Raza
Espanola for Spain” in their place.

d. By revising paragraph (f) to read as
set forth below.

§93.301 General prohibitions; exceptions.
* * * * *

(C) * *x %

(2) * % %

(viii) Horses over 731 days of age
imported into the United States for
noncompetitive public exhibition and
entertainment purposes if the horses
meet the requirements of paragraph
(£)(2) of this section; and

* * * * *

(f) Special provisions for temporary
importation for competition or
entertainment purposes. (1) Horses over
731 days of age may be imported into
the United States for no more than 90
days to compete in specified events
provided that the conditions in
paragraphs (f)(3) through (f)(12) of this
section are met.

(2) Horses over 731 days of age may
be temporarily imported into the United
States solely for noncompetitive public
exhibition and entertainment purposes
provided that the conditions in
paragraphs (f)(3) through (f)(12) of this
section are met.

(3) At the time of importation, each
horse must be accompanied by an
import permit in accordance with
§93.304 and a health certificate issued
in accordance with §93.314. For horses
imported in accordance with paragraph
(£)(2) of this section, the health
certificate must also certify that cultures
negative for CEM were obtained from
sets of specimens collected on three
separate occasions within a 7-day
period from the mucosal surfaces of the
clitoral fossa and the clitoral sinuses of
any female horses and from the surfaces
of the prepuce, the urethral sinus, and
the fossa glandis, including the
diverticulum of the fossa glandis, of any
male horses. For both female and male
horses, the sets of specimens must be
collected on days 1, 4, and 7 of the 7-
day period, and the last of these sets of
specimens must be collected within 30
days of exportation. All specimens
required by this paragraph must be
collected by a licensed veterinarian who
either is, or is acting in the presence of,
the veterinarian signing the certificate.

(4) Following the horse’s arrival in the
United States:

(i) A horse imported in accordance
with paragraph (f)(1) of this section may
remain in the United States for not more
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than 90 days, except as provided in
paragraph (f)(9) of this section.

(ii) A horse imported in accordance
with paragraph (f)(2) of this section may
remain in the United States indefinitely,
except as provided in paragraph (f)(9) of
this section, as long as the conditions of
paragraphs (f)(3) through (f)(12) of this
section are met and the horse’s owner or
importer applies for and obtains from
APHIS an import permit, as provided
for in § 93.304, each year prior to the
anniversary date of the horse’s arrival in
the United States.

(5) While the horse is in the United
States, the following conditions must be
met:

(i) A horse imported in accordance
with paragraph (f)(2) of this section:

(A) Must not be entered in
competitions.

(B) Must be regularly used in
performances or exhibitions, unless sick
or injured. A horse that is no longer
performing or being exhibited must be
exported or made eligible for permanent
entry in accordance with paragraph
(£)(9) of this section.

(C) Must be kept with the other horses
listed on the import permit, unless
otherwise approved by an APHIS
representative.

(ii) Except as provided in paragraph
(H)(5)(viii) of this section, the horse must
be moved according to the itinerary and
methods of transport specified in the
import permit provided for in § 93.304.

(iii) The horse must be monitored by
an accredited veterinarian or APHIS
representative to ensure that the
provisions of paragraphs (f)(5)(ii),
H)(5)(vi), and (£)(5)(vii) of this section
are met. If the monitoring is performed
by an accredited veterinarian, the
Veterinarian in Charge will ensure that
the accredited veterinarian is familiar
with the requirements of this section
and spot checks will be conducted by an
APHIS representative to ensure that the
requirements of this section are being
met. If an APHIS representative finds
that requirements are not being met, the
Administrator may require that all
remaining monitoring be conducted by
APHIS representatives to ensure
compliance.

(iv) Except when in transit, the horse
must be kept on a premises that has
been approved by an APHIS
representative. For horses imported in
accordance with paragraph (f)(1) of this
section, such approval may be oral or in
writing. If the approval is oral, it will be
confirmed in writing by the
Administrator as soon as circumstances
permit. For horses imported in
accordance with paragraph (f)(2) of this
section, the approval will be in writing.
To receive approval, the premises:

(A) Must not be a breeding premises;
and

(B) Must be or contain a building in
which the horse can be kept in a stall
that is separated from other stalls that
contain horses that are not listed on the
import permit, either by an empty stall,
by an open area across which horses
cannot touch each other, or by a solid
wall that is at least 8 feet (2.4 meters)
high.

(v) While in transit, the horse must be
moved in either an aircraft or a sealed
van or trailer. If the horse is moved in
a sealed van or trailer, the seal may be
broken only by an APHIS representative
at the horse’s destination, except in
situations where the horse’s life is in
danger.

(vi) Except when actually competing,
performing, or being exhibited or
exercised, the horse must be kept in a
pasture approved by APHIS or in a stall
that is separated from other stalls
containing horses that are not listed on
the import permit, either by an empty
stall, by an open area across which
horses cannot touch each other, or by a
solid wall that is at least 8 feet (2.4
meters) high.

(vii) The horse may not be used for
breeding purposes (including artificial
insemination or semen collection) and
may not have any other sexual contact
with other horses. The horse may not
undergo any genital examinations,
except that a horse imported in
accordance with paragraph (f)(2) of this
section may undergo genital
examinations for diagnosis or treatment
of a medical condition with the prior
approval of an APHIS representative.

(viii) The horse may be moved for
diagnosis or treatment of a medical
condition with the prior approval of an
APHIS representative.

(ix) After the horse is transported
anywhere in the United States, any
vehicle in which the horse was
transported must be cleaned and
disinfected in the presence of an APHIS
representative, according to the
procedures specified in §§ 71.7 through
71.12 of this chapter, before any other
horse is transported in the vehicle.

(x) The cleaning and disinfection
specified in paragraph (f)(5)(ix) of this
section must be completed before the
vehicle is moved from the place where
the horse is unloaded. In those cases
where the facilities or equipment for
cleaning and disinfection are inadequate
at the place where the horse is
unloaded, the Administrator may allow
the vehicle to be moved to another
location for cleaning and disinfection
when the move will not pose a disease
risk to other horses in the United States.

(xi) The owner or importer of the
horse must comply with any other
provisions of this part applicable to him
or her.

(6) If the owner or importer wishes to
change the horse’s itinerary or the
methods by which the horse is
transported from that which he or she
specified in the application for the
import permit, the owner or importer
must make the request for change in
writing to the Administrator. Requests
for change must be submitted to APHIS
no less than 15 days before the proposed
date of the change. Requests should be
sent to the Administrator, ¢/o Import-
Export Animals Staff, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231. The change in itinerary or
method of transport may not be made
without the written approval of the
Administrator, who may grant the
request for change when he or she
determines that granting the request will
not endanger other horses in the United
States and that sufficient APHIS
personnel are available to provide the
services required by the owner or
importer.

(7) The Administrator may cancel,
orally or in writing, the import permit
provided for under § 93.304 whenever
the Administrator finds that the owner
or importer of the horse has not
complied with the provisions of
paragraphs (f)(3) through (f)(6) of this
section or any conditions imposed
under those provisions. If the
cancellation is oral, the Administrator
will confirm the cancellation and the
reasons for the cancellation in writing as
soon as circumstances permit. Any
person whose import permit is
cancelled may appeal the decision in
writing to the Administrator within 10
days after receiving oral or written
notification of the cancellation,
whichever is earlier. If the appeal is sent
by mail, it must be postmarked within
10 days after the owner or importer
receives oral or written notification of
the cancellation, whichever is earlier.
The appeal must include all of the facts
and reasons upon which the person
relies to show that the import permit
was wrongfully cancelled. The
Administrator will grant or deny the
appeal in writing as promptly as
circumstances permit, stating the reason
for his or her decision. If there is a
conflict as to any material fact, a hearing
will be held to resolve the conflict.
Rules of practice concerning the hearing
will be adopted by the Administrator.

(8) Except in those cases where an
appeal is in process, any person whose
import permit is cancelled must move
the horse identified in the import permit
out of the United States within 10 days
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after receiving oral or written
notification of cancellation, whichever
is earlier. The horse is not permitted to
enter competition, perform, or be
exhibited from the date the owner or
importer receives the notice of
cancellation until the horse is moved
out of the United States or until
resolution of an appeal in favor of the
owner or importer. Except when being
exercised, the horse must be kept, at the
expense of the owner or importer, in a
stall on the premises where the horse is
located when the notice of cancellation
is received or, if the horse is in transit
when the notice of cancellation is
received, on the premises where it is
next scheduled to compete, perform, or
be exhibited according to the import
permit. The stall in which the horse is
kept must be separated from other stalls
containing horses that are not listed on
the import permit, either by an empty
stall, by an open area across which
horses cannot touch each other, or a by
solid wall that is at least 8 feet (2.4
meters) high. In cases where the owners
of the above specified premises do not
permit the horse to be kept on those
premises, or when the Administrator
determines that keeping the horse on
the above specified premises will pose
a disease risk to horses in the United
States, the horse must be kept, at the
expense of the owner or importer, on an
alternative premises approved by the
Administrator.

(9) Stallions or mares over 731 days
of age that are imported in accordance
with paragraphs (f)(1) or (f)(2) of this
section may be eligible to remain in the
United States if the following is
completed:

(i) Following completion of the
itinerary specified in the import permit
provided for in § 93.304, the horse’s
owner or importer applies for and
receives a new import permit that
specifies that the stallion or mare will
be moved to an approved State listed in
paragraph (h)(6) or (h)(7) of this section;
and

(ii) The stallion or mare is transported
in a sealed vehicle that has been cleaned
and disinfected to an approved facility
in an approved State where it is
quarantined under State or Federal
supervision until the stallion or mare
has met the testing and treatment
requirements of paragraph (e)(3) or (e)(5)
of this section.

(10) All costs and charges associated
with the supervision and maintenance
of a horse imported under paragraphs
(0)(1) or (£)(2) of this section will be
borne by the horse’s owner or importer.
The costs associated with the
supervision and maintenance of the
horse by an APHIS representative at his

or her usual places of duty will be
reimbursed by the horse’s owner or
importer through user fees payable
under part 130 of this chapter.

(11) In the event that an APHIS
representative must be temporarily
detailed from his or her usual place of
duty in connection with the supervision
and maintenance of a horse imported
under this paragraph (f), the owner or
importer of the horse must execute a
trust fund agreement with APHIS to
reimburse all expenses (including travel
costs, salary, per diem or subsistence,
administrative expenses, and incidental
expenses) incurred by the Department
in connection with the temporary detail.
Under the trust fund agreement, the
horse’s owner or importer must deposit
with APHIS an amount equal to the
estimated cost, as determined by APHIS,
for the APHIS representative to inspect
the premises at which the horse will
compete, perform, or be exhibited; to
conduct the monitoring required by
paragraph (f)(5)(iii) of this section; and
to supervise the cleaning and
disinfection required by paragraph
(H)(5)(ix) of this section. The estimated
costs will be based on the following
factors:

(i) Number of hours needed for an
APHIS representative to conduct the
required inspection and monitoring;

(ii) For services provided during
regular business hours (8 a.m. to 4:30
p-m., Monday through Saturday, except
holidays), the average salary, per hour,
for an APHIS representative;

(iii) For services provided outside
regular business hours, the applicable
rate for overtime, night differential, or
Sunday or holiday pay, based on the
average salary, per hour, for an APHIS
representative;

(iv) Number of miles from the
premises at which the horse competes,
performs, or is exhibited to the APHIS
office or facility that is monitoring the
activities;

(v) Government rate per mile for
automobile travel or, if appropriate, cost
of other means of transportation
between the premises at which the
horse competes, performs, or is
exhibited and the APHIS office or
facility;

(vi) Number of trips between the
premises at which the horse competes,
performs, or is exhibited and the APHIS
office or facility that APHIS
representatives are required to make in
order to conduct the required inspection
and monitoring;

(vii) Number of days the APHIS
representative conducting the
inspection and monitoring must be in
“travel status;”

(viii) Applicable government per diem
rate; and

(ix) Cost of related administrative
support services.

(12) If a trust fund agreement with
APHIS has been executed by the owner
or importer of a horse in accordance
with paragraph (f)(11) of this section
and APHIS determines, during the
horse’s stay in the United States, that
the amount deposited will be
insufficient to cover the services APHIS
is scheduled to provide during the
remainder of the horse’s stay, APHIS
will issue to the horse’s owner or
importer a bill to restore the deposited
amount to a level sufficient to cover the
estimated cost to APHIS for the
remainder of the horse’s stay in the
United States. The horse’s owner or
importer must pay the amount billed
within 14 days after receiving the bill.
If the bill is not paid within 14 days
after its receipt, APHIS will cease to
perform the services provided for in
paragraph (f)(5) of this section until the
bill is paid. The Administrator will
inform the owner or importer of the
cessation of services orally or in writing.
If the notice of cessation is oral, the
Administrator will confirm, in writing,
the notice of cessation and the reason
for the cessation of services as soon as
circumstances permit. In such a case,
the horse must be kept, at the expense
of the owner or importer and until the
bill is paid, in a stall either on the
premises at which the horse is located
when the notice of cessation of services
is received or, if the horse is in transit
when the notice of cessation of services
is received, on the premises at which it
is next scheduled to compete, perform,
or be exhibited according to the import
permit. The stall in which the horse is
kept must be separated from other stalls
containing horses that are not listed on
the import permit either by an empty
stall, an open area across which horses
cannot touch each other, or a solid wall
that is at least 8 feet (2.4 meters) high.
In cases where the owners of the
premises where the horse would be kept
following a cessation of services do not
permit the horse to be kept on those
premises, or when the Administrator
determines that keeping the horse on
the premises will pose a disease risk to
other horses in the United States, the
horse must be kept, at the expense of the
owner or importer, on an alternative
premises approved by the
Administrator. Until the bill is paid, the
horse is not permitted to enter
competition, perform, or be exhibited.
Any amount deposited in excess of the
costs to APHIS to provide the required
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services will be refunded to the horse’s
owner or importer.

3. Section 93.304 is amended as
follows:

a. In paragraph (a)(1)(ii), by removing
the citation ““§ 93.301(f)” and adding the
citation “§93.301(f)(1)” in its place.

b. By redesignating paragraph
(a)(1)(iii) as paragraph (a)(1)(iv) and
adding a new paragraph (a)(1)(iii) to
read as set forth below.

§93.304 Import permits for horses from
regions affected with CEM and for horse
specimens for diagnostic purposes;
reservation fees for space at quarantine
facilities maintained by APHIS.

(a) Application for permit; reservation
required. (1) * * *

(iii) Horses intended for importation
under § 93.301(f)(2) must meet the
permit requirements of paragraph
(a)(1)(i) of this section. Additionally, for
horses intended for importation under
§93.301(f)(2), the horse’s owner or
importer must include the following
information with the application for
permit that is required by paragraph
(a)(1)(i) of this section:

(A) The individual identifying
information required in paragraph
(a)(1)(i) of this section for all horses to
be imported.

(B) The permanent electronic
identification of each horse to be
imported, if applicable. In the event that
a horse has permanent electronic
identification, the horse must be
accompanied by a compatible reader.

(C) Photographs (head and lateral
views) that are sufficient to identify
each horse on an electronic medium
approved by APHIS.

(D) The proposed total length of stay
in the United States.

(E) A description of the shows or
events in which the horse will perform
while in the United States.

(F) The names, dates, and locations of
the venues in which the horse will
perform while in the United States.

(G) The names and locations of the
premises on which the horse will be
kept while in the United States, and the
dates the horse will be kept on each
premises.

(H) The methods and routes by which
the horse will be transported while in
the United States.

(I) A written plan for handling sick or
injured horses that includes:

(1) The name, address, and phone
number of each accredited veterinarian
who will provide veterinary services in
the United States;

(2) The name, address, and phone
number of medical facilities to be used
to diagnose or treat sick or injured
horses while in the United States; and

(3) A plan to return sick or injured
horses to performance condition.

(J) An application for a trust fund or
escrow account agreement with APHIS
in accordance with §93.301(f)(11).

* * * * *

Done in Washington, DC, this 27th day of
July 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—-14994 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28854; Directorate
Identifier 2007-NM-109-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200, —200LR, -300, and
—300ER Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 777-200, —200LR, —300,
and —300ER series airplanes. This
proposed AD would require doing
initial and repetitive inspections for
cracking of the elevator actuator fittings,
and replacing any cracked fitting with a
new fitting. This proposed AD results
from a report that a cracked left elevator
actuator fitting was found on a Model
777 airplane. We are proposing this AD
to detect and correct a cracked actuator
fitting, which could detach from the
elevator and lead to an unrestrained
elevator and an unacceptable flutter
condition, which could result in loss of
airplane control.

DATES: We must receive comments on
this proposed AD by September 17,
2007.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room W12-140 on
the ground floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Gary
Oltman, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 917-6443;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2007-28854; Directorate
Identifier 2007-NM-109—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located on the
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ground floor of the West Building at the
DOT street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
the Docket Management System receives
them.

Discussion

We have received a report indicating
that a cracked left elevator actuator
fitting was found on a Model 777
airplane with 17,346 total flight hours
and 14,043 total flight cycles. The crack
extended through the lower inboard
flange of the fitting and into the vertical
flange. Analysis by Boeing indicates that
this crack resulted from fatigue due to
higher than anticipated stress levels in
the fitting flanges. Cracked elevator
actuator fittings could lack adequate
residual strength to react to design flight
loads and become detached from the
elevator. This condition, if not
corrected, could allow a cracked
actuator fitting to detach from the
elevator and lead to an unrestrained
elevator and an unacceptable flutter
condition, which could result in loss of
airplane control.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 777-55A0015, dated
April 19, 2007. The service bulletin
describes procedures for doing an initial
dye penetrant or high-frequency eddy
current (HFEC) inspection to detect
cracking of the elevator actuator fittings;
repetitive dye penetrant, HFEC, or
detailed inspections of the fittings
thereafter; and replacing any cracked
fitting with a new fitting having the
same part number or an approved
optional part number. Compliance times
for the initial inspections, depending
upon airplane condition, are:

e For airplanes having 14,000 total
flight-cycles or more as of the date on
the service bulletin, within 90 days after
the date on the service bulletin;

e For airplanes having 10,000 total
flight-cycles or more, but less than
14,000 total flight-cycles, as of the date
on the service bulletin, within 12
months after the date on the service
bulletin or within 90 days after the
airplane reaches 14,000 total flight-
cycles, whichever occurs first; or

e For airplanes having less than
10,000 total flight-cycles as of the date
on the service bulletin, before the
accumulation of 10,000 total flight
cycles or within 12 months after the
date on the service bulletin, whichever
occurs first.

The next inspection, depending upon
the type of initial inspection, is to be
done at 1,000 or 1,200 flight cycles after
the initial inspection, and repetitive

inspections thereafter are to be done at
intervals not to exceed 350 to 1,200
flight cycles. Any fitting found cracked
during any inspection must be replaced
before further flight. Any replacement
fitting must receive an initial inspection
before the accumulation of 10,000 total
flight cycles after the replacement date,
and repetitive inspections thereafter as
described in this paragraph.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.

Interim Action

We consider this proposed AD
interim action. The manufacturer is
currently developing a modification that
will address the unsafe condition
identified in this AD. Once this
modification is developed, approved,
and available, we might consider
additional rulemaking.

Costs of Compliance

There are about 619 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
138 airplanes of U.S. registry. The
proposed inspections would take about
4 work hours per airplane, per
inspection cycle, at an average labor rate
of $80 per work hour. Based on these
figures, the estimated cost of the
proposed AD for U.S. operators is
$44,160, or $320 per airplane, per
inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2007-28854;
Directorate Identifier 2007-NM-109-AD.
Comments Due Date

(a) The FAA must receive comments on
this AD action by September 17, 2007.
Affected ADs

(b) None.

Applicability
(c) This AD applies to all Boeing Model

777-200, —200LR, —300, and —300ER series
airplanes, certificated in any category.
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Unsafe Condition

(d) This AD results from a report that a
cracked left elevator actuator fitting was
found on a Model 777 airplane. We are
issuing this AD to detect and correct a
cracked actuator fitting, which could detach
from the elevator and lead to an unrestrained
elevator and an unacceptable flutter
condition, which could result in loss of
airplane control.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) At the applicable time specified in
paragraph 1.E. “Compliance” of Boeing Alert
Service Bulletin 777-55A0015, dated April
19, 2007, do an initial dye penetrant or high-
frequency eddy current (HFEC) inspection for
cracking of the elevator actuator fittings, and,
thereafter, do repetitive dye penetrant, HFEC,
or detailed inspections at the applicable
times specified in paragraph 1.E.
“Compliance.” Before further flight, replace
any fitting found to be cracked during any
inspection required by this AD with a new
fitting having the same part number, or an
optional part number as identified in the
service bulletin. Thereafter, do initial and
repetitive inspections of the replacement
fitting as described in paragraph 1.E. of the
service bulletin. Do all inspections and
actions described in this paragraph in
accordance with the Accomplishment
Instructions of the alert service bulletin;
except, where the service bulletin specifies a
compliance time after the date on the service
bulletin, this AD requires compliance within
the specified compliance time after the
effective date of this AD.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on July 25,
2007.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E7—15025 Filed 8—1-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28855; Directorate
Identifier 2007—-NM-098-AD]

RIN 2120-AA64

Airworthiness Directives; EMBRAER
Model EMB-120, —-120ER, —120FC,
—-120QC, and —120RT Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Icing tunnel tests on an EMB-120 wing
section, conducted under a joint Embraer—
NASA—(National Aeronautics and Space
Administration) FAA—CTA (Centro Técnico
Aeroespacial) research program well after the
EMB-120( ) was type-certificated, have
shown that stick shaker to stick pusher speed
margins may drop below the minimum
required by the applicable regulations in
certain icing conditions. Although flight tests
have shown that the aircraft handling
qualities are not adversely affected, these
reduced speed margins may significantly
increase crew workload in certain flight
phases.

The unsafe condition is reduced ability
of the flightcrew to maintain the safe
flight and landing of the airplane. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by September 4, 2007.
ADDRESSES: You may send comments by
any of the following methods:

¢ DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Fax: (202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

¢ Hand Delivery: Room W12-140 on
the ground floor of the West Building,
1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the regulatory evaluation, any
comments received and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAL This streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decision-making
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This proposed AD references the
MCAI and related service information
that we considered in forming the
engineering basis to correct the unsafe
condition. The proposed AD contains
text copied from the MCAI and for this
reason might not follow our plain
language principles.

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-28855; Directorate Identifier
2007-NM-098—-AD" at the beginning of
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your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agéncia Nacional de Aviagdao
Civil (ANAC), which is the
airworthiness authority for Brazil, has
issued Brazilian Airworthiness Directive
2007-03-03, effective April 10, 2007
(referred to after this as ‘“‘the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

Icing tunnel tests on an EMB—120 wing
section, conducted under a joint Embraer—
NASA—(National Aeronautics and Space
Administration) FAA-CTA (Centro Técnico
Aeroespacial) research program well after the
EMB-120( ) was type-certificated, have
shown that stick shaker to stick pusher speed
margins may drop below the minimum
required by the applicable regulations in
certain icing conditions. Although flight tests
have shown that the aircraft handling
qualities are not adversely affected, these
reduced speed margins may significantly
increase crew workload in certain flight
phases.

The unsafe condition is reduced ability
of the flightcrew to maintain the safe
flight and landing of the airplane. The
corrective action includes modification
of certain electrical wiring and
installation of a new Stall Warning
Computer. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

EMBRAER has issued Service
Bulletins 120-27-0091, Change 02,
dated September 29, 2003; and 120-27—
0092, Revision 01, dated December 29,
2006. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this

AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 107 products of U.S.
registry. We also estimate that it would
take about 58 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost up to $2,000 per
product, depending on airplane
configuration. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be up
to $710,480, or $6,640 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2007—
28855; Directorate Identifier 2007-NM-—
098—AD.

Comments Due Date

(a) We must receive comments by
September 4, 2007.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all EMBRAER Model
EMB-120, —120ER, —~120FC, —120QC, and

—120RT airplanes; certificated in any
category.
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Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Icing tunnel tests on an EMB—120 wing
section, conducted under a joint Embraer—
NASA—(National Aeronautics and Space
Administration) FAA—-CTA (Centro Técnico
Aeroespacial) research program well after the
EMB-120( ) was type-certificated, have
shown that stick shaker to stick pusher speed
margins may drop below the minimum
required by the applicable regulations in
certain icing conditions. Although flight tests
have shown that the aircraft handling
qualities are not adversely affected, these
reduced speed margins may significantly
increase crew workload in certain flight
phases.

The unsafe condition is reduced ability of the
flightcrew to maintain the safe flight and
landing of the airplane. The corrective action
includes modification of certain electrical
wiring and installation of a new Stall
Warning Computer.

Actions and Compliance

(f) Within 36 months after the effective
date of this AD, unless already done, do the
following actions.

(1) Replace the current Stall Warning
Computers with new improved ones in
accordance with detailed instructions and
procedures described in the Embraer Service
Bulletin 120-27-0092, Revision 01, dated
December 29, 2006.

(2) Before installing the improved Stall
Warning Computers, accomplish the detailed
instructions and procedures described in the
Embraer Service Bulletin 120-27-0091,
Change 02, dated September 29, 2003.

(3) As of 36 months after the effective date
of this AD, no person may install a Stall
Warning Computer; part number C-81806—1
or -2, Mod. A, or C-81806-3, on any
airplane.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227—1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective

actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Brazilian Airworthiness
Directive 2007-03-03, effective April 10,
2007; and Embraer Service Bulletins 120-27—
0091, Change 02, dated September 29, 2003;
and 120-27-0092, Revision 01, dated
December 29, 2006; for related information.

Issued in Renton, Washington, on July 25,
2007.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E7-15026 Filed 8—1-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 385
[Docket No. RM07—16-000]

Filing Via the Internet

July 23, 2007.

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
to amend its regulations to implement
the latest version of its eFiling system.
The upgraded system will permit most
documents filed with the Commission
to be submitted via the Internet. This
will include, among other things, large
documents such as maps and some
confidential documents.

DATES: Comments are due October 1,
2007.

ADDRESSES: You may submit comments,
identified by docket number by any of
the following methods:

o Agency Web Site: http://ferc.gov/
docs-filing/efiling.asp. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver an original
and 14 copies of their comments to:
Federal Energy Regulatory Commission,

Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.
Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.
FOR FURTHER INFORMATION CONTACT:
Wilbur Miller, 888 First Street, NE.,
Washington, DC 20426, telephone: (202)
502-8953, e-mail: wtmiller@ferc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

1. On September 21, 2000, the
Commission issued Order No. 619,
which implemented the use of the
Internet for submission of documents to
the Commission for filing.? Such
submissions were limited to categories
of documents specified by the Secretary
of the Commission, with the intention of
gradually expanding the range of
eligible documents.2 The eFiling system
plays an important role in the
Commission’s efforts to comply with the
Government Paperwork Elimination
Act, which requires that agencies
provide the option to submit
information electronically, when
practicable, as a substitute for paper.3
The Commission also has established a
system of electronic registration, or
eRegistration, which is required for
users of its eFiling system and other
specified activities.# Filing via the
Internet is optional for eligible
documents.5 The eFiling system now is
receiving approximately one third of all
documents filed at the Commission. The
system is accessible through the
Commission’s Web site at http://
www.ferc.gov/docs-filing/efiling.asp.

2. The Commission is proposing to
implement, in late 2007, eFiling 7.0,
which will significantly expand the
capabilities of the system. As part of this
implementation, the Commission
proposes to expand the range of
documents that may be filed via the
Internet to include all filings, with
specified exceptions. Most notably, it
will be possible for regulated entities to
make complex filings in their entireties
in electronic format.¢ The Commission

1 Electronic Filing of Documents, Order No. 619,
65 FR 57088 (Sept. 21, 2000), FERC Stats. & Regs.
131,107 (2000).

2 See Rule 2003(c) of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.2003(c).

3Pub. L. 105-277, Sec. 1702—1704 (1998); see
OMB Circular A-130 Para 8.a.1(k).

418 CFR 390.1 & 390.2.

5Rule 2001(a) of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.2001(a).

6 The process for making tariff filings by the
electric, gas, and oil industries is being addressed
in Electronic Tariff Filings, Docket No. RM01-5—
000. See Electronic Tariff Filings, Notice of
Proposed Rulemaking, 69 FR 43929 (July 23, 2004),
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also proposes to implement other
changes and technical enhancements,
and is seeking comments on the
advisability of these changes and the
best methods of implementing them.

II. Discussion

A. Eligible Documents

3. Under the Commission’s
regulations, only “qualified documents”
may be filed via the Internet, and the
Secretary is authorized to specify which
documents are qualified.” A list of
qualified documents is published on the
Commission’s web site. Currently, there
are over forty categories of qualified
documents.8 The Secretary also is
authorized to issue filing instructions.®

4. To implement eFiling 7.0, the
Commission proposes to revise its
regulations to permit users to submit via
the Internet all documents filed in
Commission proceedings pursuant to
Chapter I of Title 18 of the Code of
Federal Regulations, with specified
exceptions. As before, the Secretary will
specify the documents that may be
submitted to the eFiling system, but
now the Secretary would list exceptions
rather than eligible documents. The
Secretary would continue to issue filing
instructions for allowable file formats,
electronic document formats and
electronic filings having multiple
components. However, where specific
regulations require that a filing include
particular content, those regulations
will continue to apply. Similarly, where
specific regulations or other instructions
contain requirements applicable to
electronic documents, such as allowable
file formats,1© those instructions also
will continue to apply. The Commission
invites comment on the proposals
described below and generally on which
documents should be accepted through
the eFiling system.

5. The Commission proposes to revise
Rule 2003(c) of the its Rules of Practice
and Procedure 1! to provide specifically
that all documents may be filed via the
Internet unless excluded by the
Secretary. It is not necessary, however,

FERC Stats. & Regs. 132,575 (July 8, 2004); Notice
of Additional Proposals and Procedures, 70 FR
40941 (July 15, 2005), FERC Stats. & Regs. 35,551
(July 6, 2005). The Commission allows Open Access
Transmission Tariffs (OATTs) and revisions to be
eFiled as described at http://www.ferc.gov/help/
filing-guide/file-OATT.asp.

7Rule 2003(c), 18 CFR 385.2003(c).

8 See http://www.ferc.gov/docs-filing/efiling/docs-
efiled.asp.

9Rule 2003(c)(1)(ii), 18 CFR 385.2003(c)(1)(ii); see
http://www.ferc.gov/docs-filing/efiling/user-
guide.asp.

10E.g., http://www.ferc.gov/industries/electric/
gen-info/qual-fac/completing.asp (Form 556 for
Qualifying Facilities).

1118 CFR 385.2003(c).

to revise the regulations to allow the
Secretary to issue instructions regarding
allowable file formats and other aspects
of eFiling, as that authority is already
included in Rule 2003(c)(2). Although
they will not be the subject of revisions
to the regulations, this notice of
proposed rulemaking seeks comment on
issues such as appropriate file formats
and the filing of paper copies of
oversized documents. Matters such as
file formats and filing instructions
would be contained in the instructions
to be issued by the Secretary rather than
being covered by regulations.

6. There are several types of filings
that the Commission anticipates will not
be made initially through eFiling 7.0.
Electronic filing of tariffs, tariff
revisions and rate change applications is
the subject of a separate rulemaking.12
Certain forms will not be accepted
through eFiling. For example, the
following forms are currently, and
would continue to be, submitted
through eForms: FERC Form No.1, FERC
Form No. 2, FERC Form No. 2—A, FERC
Form No. 3—Q, FERC Form No. 6, FERC
Form No. 6—Q, Form 60, Form 714, and
Electric Quarterly Reports.13 Requests
for extensions of time to file these
forms, however, would be submitted
through eFiling.

7. Finally, the Commission proposes
to begin accepting, through eFiling,
documents for which participants
request confidential treatment pursuant
to the Commission’s regulations,4
including critical energy infrastructure
information (CEIIL).15 Although the
Commission proposes to begin
accepting confidential documents with
the eFiling 7.0 release, it does not
propose to accept documents that are
subject to protective order. There likely
will be separate file uploads for Public,
Confidential, and CEII files. Filers also
will be able to revise security
designations—for example, move a file
from Confidential to Public. Filers will
be able to load multiple files under each
security class or they may upload .zip
files containing numerous files if the
files all have the same security class.
The Commission will create separate
accession numbers for the files
uploaded under each security class and
pass the files under each accession
number to eLibrary with the appropriate
security designation. This mirrors the

12 See Electronic Tariff Filings, Docket No. RM01—
5-000, FERC Statutes and Regulations {35,551
(2005).

13FERC Form 1-F is currently not included in
eForms, so it could be efiled. The same is true with
OATTs, as explained in footnote 6.

1418 CFR 388.112.

1518 CFR 388.113.

current process for paper filings
containing non-public material.

8. In some cases, the Commission will
require paper copies of filings although
it will also be possible to submit the
documents through eFiling 7.0. This
paper back-up will apply most notably
to oversized documents such as maps,
diagrams and drawings. Due to the size
of standard monitors and other
hardware and software limitations, it is
impractical at this time for Commission
staff to review such documents in
electronic form. The Commission
therefore anticipates that it will
continue to need paper copies of most
documents that are larger than 8.5 x 11
inches. As the Commission upgrades its
resources, it expects to be able to reduce
or eliminate the requirement for paper
copies. The Commission also is
considering whether to require paper
copies of long documents, such as those
exceeding 500 pages. The instructions
posted by the Secretary will include
directions specifying whether, and how
many, paper copies of electronically
filed documents are required. Appendix
A contains examples of some
documents that participants will be able
to file via the Internet, but for which the
Commission will also require paper
copies.

B. File Formats

9. The acceptance through eFiling 7.0
of documents that are not in standard
word processing formats will present
some issues involving file formats. As
noted above, the Commission has issued
instructions regarding file formats for
specific documents in some regulations.
In addition, staff has provided
instructions in specific instances. Those
requirements will continue to apply.
The Secretary will specify formats in
filing instructions that will apply in all
other cases. The need for specific
formatting may arise in connection with
oversized documents, spreadsheets and
other documents that contain data, to
ensure that the documents will be in
formats that users can reasonably be
expected to find accessible.

10. The Secretary has already issued
instructions specifying acceptable file
formats for filings submitted on CD-
ROM, DVD and other electronic media.
These can be found at http://
www.ferc.gov/help/submission-guide/
electronic-media/acceptable.asp. The
Commission anticipates that these
instructions will be updated concurrent
with eFiling 7.0 and will apply to
documents submitted through the
eFiling system via the Internet. The
Commission is required to establish
standards for the creation, use,
preservation, and disposition of
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electronic records to retain them in a
usable format until their authorized
disposition dates. The Commission
therefore invites comment on the
current instructions, particularly on the
question whether they provide adequate
accessibility and accuracy. Based on
guidance from the National Archives
and Records Administration (NARA),
the Commission is considering
accepting exclusively waveform audio
(.wav) format files for audio content and
either audio-video interleave (.avi) or
quicktime (.mov) format files for video
content except where specific
regulations contain requirements for
other file formats. Also, the Commission
intends to enforce, to the extent it is
technically able to do so, the
instructions issued with the eFiling 7.0
system rather than rely on voluntary
compliance. We also plan to continue to
improve our technical ability to enforce
the instructions. For example, when the
Commission has a technical solution for
reliably and rapidly detecting a
password-protected document, it will
prevent the uploading of that document
through eFiling.

11. In some instances, the
Commission may issue more detailed
instructions requiring particular
document formats in connection with
specific types of filings. For example,
the Commission’s regulations set out
required exhibits for applications under
section 7 of the Natural Gas Act,6 such
as articles of incorporation and a
statement showing state authorization to
do business,'” as well as various types
of data.?® The Commission anticipates
that the Secretary will issue instructions
specifying required formats for many
exhibits that must be included in
section 7 applications. For documents
such as Articles of Incorporation, it is
likely that PDF versions would be
required. For documents containing
data, the Secretary likely will specify
that they shall be filed in native
spreadsheet application.1?

12. Another formatting issue concerns
the presentation of filed documents in
eLibrary. In the original conception of
e-Library, the Commission would
convert filings in native application to
PDF and to Text.2° This is intended to

1618 CFR 157.14.

1718 CFR 157.14(1)—(2) (Exhibits A and B).

18 F.g., 18 CFR 157.14(11) (Exhibit I—Market
Data), (13) (Exhibit K—Cost of Facilities).

19 The Commission anticipates that spreadsheet
files in native application would be required for
Exhibit K and the data portions of Exhibits I, L, and
N through P of Section 157.14.

20 See Electronic Filing of the Application for
Authorization for the Issuance of Securities or the
Assumption of Liabilities, 70 FR 35372 (June 20,
2005), FERC Stats. & Regs. Regulations Preambles
2001-2005 31,188 at p. 6 (May 27, 2005);

make filings accessible to the public in
an open format without the need for
purchasing proprietary software. As
eFiling has increased and more complex
documents have been filed, the
conversion tools used by the
Commission have not always been able
to produce accurate renditions of filed
documents. The degree of reliability
decreases as the complexity of the
electronic files increases and the costs
of staff intervention to ensure reliability
are prohibitive. For example, electronic
spread sheets commonly contain
multiple worksheets, with each
worksheet containing many potential
paper pages of data in many different
formats. The conversion tools however
frequently convert only the first
worksheet.

13. The Commission therefore is
considering whether to discontinue
creating PDF and Text versions of
submitted documents and post only the
electronic files as filed with the
Commission, although it intends to
continue providing PDF versions of its
own issuances. We are requesting
comments on the effect this would have
on public accessibility to the files.
Discontinuing the conversion to open
formats could require users to purchase
proprietary software. There would also
be some inconvenience to participants
in Commission proceedings when they
are citing to page numbers, as the vast
majority of filers do not use paragraph
numbers. The Commission requests
comments on this proposal.

14. Should the Commission
discontinue the practice of creating PDF
versions of submissions, it could
implement several measures. It could
require that all word processing filings
be made in open file formats, such as
text, html, rtf, or possibly PDF. Open
source file types would be the most
easily accessible to all users.
Alternatively, the Commission could
permit filings in open file formats as
well as in certain Microsoft Office
formats. The Commission notes that
Microsoft provides a free viewer that
can be downloaded and used to view
these files. Alternatively, the
Commission could require that
documents created with proprietary
software be filed in the proprietary
software along with an open source
format to ensure that all viewers are able
to download and read that document.
Such filings would duplicate the current
Commission practice of scanning all
filings to create PDF formats.

Electronic Filing of Documents, 65 FR 57088
(September 21, 2000), FERC Stats. & Regs.
Regulations Preambles July 1996-December 2000
31,107, at 31,820 (September 14, 2000).

15. Spreadsheets may be even more
complicated because spreadsheet
conversions do not retain formulas and
may be difficult for the public to use.
Thus, while spreadsheets need to be
filed in native application, the
Commission could require the filer to
provide a PDF or open source file that
could be used, at least, to obtain the
numbers presented in the spreadsheet.
The Commission invites comment on
these alternatives, as well as on the
possibility of discontinuing the
Commission’s practice of creating PDF
and Text versions.

16. As a related issue, the
Commission seeks input on whether the
Secretary should require that documents
created electronically by the filer using
word processing software be filed in
native applications or print-to-PDF
format and not in a scanned format. The
Commission has found that many
ordinary text documents are being
scanned and then converted to PDF
formats. This removes the advantages of
the native application, most notably the
ability to search the text of the
document and to copy and paste. It is
unclear what advantage is derived from
the submission of scanned PDF versions
in such instances.2! The Commission’s
regulations regarding signatures are
intended to allow participants to submit
pleadings, sworn statements and the
like without the need for physical
signatures or notarization,22 which in
turn should eliminate the need for
scanned versions to ensure authenticity.
The Commission understands that, in
some situations, a scanned, non-
searchable document is the only
reasonable alternative. For instance, a
filer may possess an exhibit only in hard
copy and therefore cannot submit it in
text-searchable form. The Commission
would allow for such situations.

C. Documentless Intervention

17. As part of eFiling 7.0, the
Commission is proposing to permit
documentless intervention. This
proposal will permit users to intervene
in Commission proceedings via the
Internet through an online form or web
interface, without actually uploading a
document to serve as the motion or

21Many courts prohibit or discourage the filing of
scanned PDF documents. E.g., http://
www.txs.uscourts.gov/attorneys/cmecf/dcfaq.htm;
http://www.utd.uscourts.gov/documents/
utahdraftadminproc.pdf; http://
www.med.uscourts.gov/ecf/adminprocedures.htm.

22 See Rule 2005(b)(3) of the Commission’s Rules
of Practice and Procedure, 18 CFR 385.2005(b)(3)
(permitting declaration under oath pursuant to 28
U.S.C. 1746); Rule 2005(c) of the Commission’s
Rules of Practice and Procedure, 18 CFR
385.2005(c) (in electronic documents, typed
characters suffice as signature).
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notice.23 This change would not,
however, affect in any way the issue of
whether a participant is entitled to
intervene. The Commission does not
propose revising any regulation in
connection with this proposed change.
Instructions relating to this proposal
would be issued by the Secretary.24 The
Commission invites comment on the
proposal as described below.

18. The current online system allows
the entry of only the docket number, the
party or parties, and at least one
registered contact for each party. If a
person who has not eRegistered
attempts to file a motion/notice to
intervene with the Commission online,
the system will prompt the user first to
eRegister.25 Under the current system
the user must then attach a document
that contains the basis for intervention.
The proposed change to online filing of
interventions will add a section for the
user to enter the basis for intervention
directly into the system without
attaching a separate document.26 The
system would allow users to submit
online only motions/notices of
intervention and would require that
users file protests, substantive
comments and other matters besides the
intervention as separate documents
using the existing eFiling process.

19. As a part of the proposed change
regarding interventions, the
Commission will issue a confirmation
via electronic mail for receipt of each
motion/notice of intervention that it
receives online. This confirmation will
identify the information submitted by
the filer, including the filing date and
time. The Commission will also create
a placeholder document in eLibrary that
will specify the date and time the filing
was submitted, the docket number, the
name of the applicant in the docket, the
name of the intervening party(ies),
contact information for the intervening
party, and the basis for intervening.
Anyone eSubscribed to the docket will
receive an eSubscription e-mail with a
link to the “document” that the
Commission created and added to
eLibrary on behalf of the submitter. This
placeholder document will also be
stamped with the Commission’s
standard watermark. The intervening

23 See Rule 214 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.214.

2424 See Rule 2003 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.2003
(Secretary’s authority for issuing instructions for
filings made via the Internet).

25Rule 2010 requires persons eligible to receive
service under that rule to eRegister pursuant to 18
C.F.R. 390.1. A person may eRegister through the
FERC Online page at http://www.ferc.gov/docs-
filing/ferconline.asp.

26 See 18 CFR 385.214(3)(b), setting forth the
acceptable bases for intervention.

party(ies), as identified, will be added to
the service list for the specified docket.
Where intervention is late or is opposed
on other grounds, the party(ies)
attempting to intervene would be
removed from the service list if and
when intervention was denied.

D. Quick Comment

20. As part of eFiling 7.0, the
Commission is proposing to create a
“quick comment” feature that will
operate in a manner similar to
documentless intervention by allowing
users to submit comments without
uploading documents. The Commission
believes that this feature will be
particularly helpful to individuals who
do not participate routinely in
Commission proceedings and wish to
make brief comments in certain
proceedings, such as users impacted by
a single project. To submit a
documentless, or quick, comment the
user will first fill out a form with name
and e-mail address, and send this
information to FERC. If the e-mail
address provided is valid, an e-mail will
be sent to the user, which will include
a link to the quick comment form. The
form will be pre-filled with the contact
information captured during the prior
step. The user will be required to input
a docket number for the proceeding to
which the comment will apply. At this
time, the Commission anticipates that
the quick comment feature will be
available only for P (Hydropower
Project), PF (Pre-Filing NEPA activities
for proposed gas pipelines), and CP
(Certificates for Interstate Natural Gas
Pipelines) proceedings. After the user
has identified the docket(s), he or she
would enter a comment in the text box
by typing or copying and pasting. Once
the information is submitted to the
Commission, a PDF document will be
created and added to eLibrary, where it
will be searchable in the same manner
as all other documents in the system. As
with documentless intervention, the
Commission does not propose to revise
any regulation in connection with this
proposed change. Instructions relating
to quick comment would be issued by
the Secretary.2? The Commission invites
comments on this proposal.

E. Filing Deadlines for Documents
Submitted Via the Internet

21. In connection with the conversion
to eFiling 7.0, the Commission seeks
comment on the advisability of
extending hours for filing online to
allow Internet filers to make
submissions until midnight Eastern
Standard or Daylight Savings Time. For

27 See Rule 2003.

example, a document filed via the
Internet would be considered received
by the Commission on the date of filing
as long as the last byte of information is
received by midnight Eastern Standard
or Daylight Savings Time on that date.28
Currently, both Internet and paper
filings must be received by the close of
business, i.e., 5 p.m., to be considered
to have been filed on that date.
Otherwise, the document is considered
to have been filed on the next business
day.29

22. Paper filings must be received by
close of business because there must be
staff available to stamp the date and
time of receipt. However, internet
submissions have no such limitation
because the eFiling system records the
date and time of the submission
separately from the actual file date. The
Commission is interested in receiving
public comments on the effect of
bifurcated filing deadlines.

F. Technical Conference

23. Commission staff may conduct
one or more technical conferences to
discuss issues relating to electronic file
format and electronic document
standards. Any conference will be held
prior to the deadline for filing
comments on this proposal and will be
separately noticed.

II1. Information Collection Statement

24. Office of Management and Budget
(OMB) regulations require OMB to
approve certain information collection
requirements imposed by agency rule.3°
This Final Rule does not contain any
information collection requirements and
compliance with the OMB regulations is
thus not required.

IV. Environmental Analysis

25. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.31 Issuance of this Final
Rule does not represent a major federal
action having a significant adverse effect
on the quality of the human
environment under the Commission’s
regulations implementing the National
Environmental Policy Act. Part 380 of
the Commission’s regulations lists
exemptions to the requirement to draft
an Environmental Analysis or

28 See Rule 2003(c)(3).

29Rule 2001(a)(2) of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.2001(a)(2).

305 CFR 1320.12

310rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs., Regulations
Preambles 1986—-1990 { 30,783 (1987).
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Environmental Impact Statement.
Included is an exemption for
procedural, ministerial or internal
administrative actions.32 This
rulemaking is exempt under that
provision.

V. Regulatory Flexibility Act
Certification

26. The Regulatory Flexibility Act of
1980 (RFA) 33 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. This Final Rule concerns
procedural matters and is expected to
increase the ease and convenience of
filing. The Commission certifies that it
will not have a significant economic
impact upon participants in
Commission proceedings. An analysis
under the RFA is not required.

VI. Comment Procedures

27. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due October 1, 2007.
Comments must refer to Docket No.
RM07-16-000, and must include the
commenter’s name, the organization he/
she represents, if applicable, and his/her
address in the comments.

28. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://ferc.gov/docs-filing/
efiling.asp. The Commission accepts
most standard word processing formats.
Documents created electronically using
word processing software should be
filed in native applications or print-to-
PDF format and not in a scanned format.
Commenters filing electronically do not
need to make paper filings. It is not
necessary to serve copies of rulemaking
comments on other commenters.

29. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

30. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below.

VII. Document Availability

31. In addition to publishing the full
text of this document in the Federal

3218 CFR 380.4(1) and (5).
335 U.S.C. 601-612.

Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

32. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

33. User assistance is available for
eLibrary and the FERC’s website during
normal business hours from our Help
line at (202) 502—8222 or the Public
Reference Room at (202) 502—8371 Press
0, TTY (202) 502-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 385

Administrative practice and
procedure, Electric utilities, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By direction of the Commission.
Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend part
385, Chapter I, Title 18, Code of Federal
Regulations, as follows.

PART 385—RULES OF PRACTICE AND
PROCEDURE

1. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C. 791a—825v,
2601-2645; 28 U.S.C. 2461; 31 U.S.C. 3701,
9701; 42 U.S.C. 7101-7352, 16441, 16451—
16463; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988).

2. Section 385.2001 is amended by
revising paragraph (a)(1)(iii) to read as
follows:

§385.2001
EEE
%?]) * % %
(iii) By filing via the Internet pursuant
to Rule 2003 through the links provided
at http://www.ferc.gov.
* * * * *
3. Section 385.2003 is amended by
revising paragraph (c) to read as follows:

§385.2003 Specifications (Rule 2003).

* * * * *

Filings (Rule 2001).

(c) Filing via the Internet. (1) All
documents filed under this Chapter may
be filed via the Internet except those
listed by the Secretary. Except as
otherwise specifically provided in this
Chapter, filing via the Internet is in lieu
of other methods of filing. Internet
filings must be made in accordance with
instructions issued by the Secretary and
made available online at http://
www.ferc.gov. Provisions of this chapter
or directions from the Commission
containing requirements as to the
content and format of specific types of
filings remain applicable.

(2) The Secretary will make available
on the Commission’s web site a list of
document types that may not be filed
via the Internet, as well as instructions
pertaining to allowable electronic file
and document formats, the filing of
complex documents, whether paper
copies are required, and procedural
guidelines.

(3) For purposes of statutes or
regulations governing timeliness, a
document filed via the Internet will be
deemed to have been received by the
Commission at the time the last byte of
the document is received by the

Commission.
* * * * *

Note: The following appendix will not
appear in the Code of Federal Regulations.

APPENDIX A

(Partial list of eFiling-eligible documents
for which paper copies may be required.)

Environmental and Electric Transmission
Filings

e USGS 7.5 minute topographic maps.

e National Wetland Inventory maps.

¢ Alignment sheets.

e Aerial photographs.

* Major waterbody crossing plans and
HDD (horizontal directional drill) diagrams.

o Drawings/figures showing project
boundaries, footprints, building locations,
etc.

e Drawings of valve and piping details at
compressor stations, meter stations and
pipeline interconnections.

Liquefied Natural Gas (LNG)

e Engineering diagrams and plot plans.

e Process flow diagrams.

e Detailed piping and instrumentation
diagrams (PSID’s).

¢ Equipment/tank detailed drawings of
LNG storage tanks and process equipment.

e Hazard detection and control location
diagrams/plot plans.

Pipeline Engineering

¢ Flow diagrams required under Exhibits G
and G-1 (18 CFR 157.14).

Storage

e Isopach, isobaric, structural, and
stratigraphic maps.
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o Well logs.

[FR Doc. E7—14724 Filed 8—1-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-155929-06]
RIN 1545-BG31

Payout Requirements for Type Il
Supporting Organizations That Are Not
Functionally Integrated

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This document describes
rules that the Treasury Department and
the IRS anticipate proposing, in a notice
of proposed rulemaking, regarding the
payout requirements for Type III
supporting organizations that are not
functionally integrated, the criteria for
determining whether a Type III
supporting organization is functionally
integrated, the modified requirements
for Type III supporting organizations
that are organized as trusts, and the
requirements regarding the type of
information a Type III supporting
organization must provide to its
supported organization(s) to
demonstrate that it is responsive to its
supported organization(s). Sections
1241 and 1243 of the Pension Protection
Act of 2006 amended the law with
respect to Type III supporting
organizations prompting a need to
revise the Treasury Regulations
regarding the four matters mentioned
above. These new requirements and
criteria would apply to Type III
supporting organizations as defined
under sections 509(a)(3)(B)(iii) and
4943(f)(5) of the Internal Revenue Code
(Code). This document also invites
comments from the public regarding the
proposed payout requirement and the
proposed criteria for qualifying as
functionally integrated. All materials
submitted will be available for public
inspection and copying.

DATES: Written or electronic comments
must be submitted by October 31, 2007.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-155929-06), room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and

4 p.m. to CC:PA:LPD:PR (REG-155929—
06), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov/ (IRS REG—
155929-06).

FOR FURTHER INFORMATION CONTACT:
Concerning submissions, Richard A.
Hurst at (202) 622—2949 (TDD
Telephone) and his e-mail address is
Richard.A.Hurst@irscounsel.treas.gov;
concerning the proposed rules, Philip T.
Hackney or Michael B. Blumenfeld at
(202) 622—6070 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The Pension Protection Act of 2006,
Public Law 109-280, 120 Stat. 780
(2006) (PPA), amended the requirements
that an organization exempt from tax
under section 501(c)(3) of the Code must
meet to qualify as a Type III supporting
organization under section 509(a)(3) of
the Code. This advanced notice of
proposed rulemaking describes the rules
that the Treasury Department and the
IRS expect to propose to implement the
new qualification requirements for Type
IIT supporting organizations enacted by
Congress and solicits comments from
the public.

Public Charities Versus Private
Foundations

Under section 509(a), an organization
described in section 501(c)(3) is a
private foundation unless it meets the
requirements of section 509(a)(1), (2),
(3), or (4). Organizations described in
section 501(c)(3) that meet the
requirements of section 509(a)(1), (2),
(3), or (4) are referred to as public
charities.

Private foundations, which are
generally divided into two categories,
operating and non-operating, depending
on the type of activity in which the
foundation engages, are subject to a
different set of requirements than those
applicable to public charities. Sections
4940 through 4948 impose various
restrictions and excise taxes on private
foundations along with their
disqualified persons and foundation
managers, that are generally not
applicable to public charities.
Furthermore, more stringent deduction
limitations apply to contributions made
to private non-operating foundations
than apply to contributions to public
charities. For example, under section
170(b)(1)(A), an individual who makes a
cash contribution to a public charity
may deduct up to fifty percent of his or
her contribution base (a modified

adjusted gross income amount) in the
year of his or her contribution, while the
same contribution to a private non-
operating foundation would be limited
to thirty percent of the individual’s
contribution base under section
170(b)(1)(B). In addition, deductions for
contributions of certain appreciated
property to a private non-operating
foundation are limited to the
contributor’s basis in the property under
section 170(e)(1)(A), while the same
contribution to a public charity could
result in a deduction based on the
property’s fair market value under
section 170(e)(1)(B)(i).

Supporting Organizations

Public charities that meet the
requirements of section 509(a)(3) are
known as supporting organizations. To
be classified as a supporting
organization, an organization must
satisfy an organizational test, an
operational test, a relationship test, and
a disqualified person control test. The
organizational and operational tests
require that the organization be
organized and at all times thereafter
operated exclusively for the benefit of,
to perform the functions of, or to
conduct the purposes of one or more
publicly supported organizations
described in section 509(a)(1) or (2). The
relationship test requires that the
organization be operated, supervised, or
controlled by or in connection with one
or more publicly supported
organizations. Finally, the disqualified
person control test requires that the
organization not be controlled directly
or indirectly by certain disqualified
persons.

Relationship Test

Treasury Regulation (Treas. Reg.)
§1.509(a)—4(f)(2) sets forth three
structural or operational relationships a
supporting organization is permitted to
have with its supported organization(s).
Each supporting organization must have
one of the three types of relationships
with the organization(s) it supports to be
a supporting organization described in
section 509(a)(3) of the Code. The
purpose of the relationship requirement
is to ensure that a supporting
organization has a sufficiently close tie
to one or more publicly supported
organizations such that the supporting
organization will be accountable to a
broader public constituency.

A supporting organization that is
operated, supervised or controlled by
one or more publicly supported
organizations is commonly known as a
Type I supporting organization. The
relationship a Type I supporting
organization has with its supported
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organization(s) is comparable to that of
a parent-subsidiary relationship. A
supporting organization supervised or
controlled in connection with one or
more publicly supported organizations
is commonly known as a Type II
supporting organization. The
relationship a Type II supporting
organization has with its supported
organization(s) is comparable to a
brother-sister corporate relationship. A
supporting organization that is operated
in connection with one or more publicly
supported organizations is commonly
known as a Type III supporting
organization.

Qualification Requirements for Type III
Supporting Organizations Prior to
Enactment of the Pension Protection Act

In general, Treas. Reg. §1.509(a)-
4(i)(1) requires an organization to meet
a “‘responsiveness test” and an “integral
part test” to satisfy the relationship
requirement for a Type III supporting
organization.

Responsiveness Test: General Rule.
Treas. Reg. § 1.509(a)—4(i)(2)(i) provides
that an organization is “considered to
meet the ‘responsiveness test’ if the
organization is responsive to the needs
or demands of” its publicly supported
organizations. Treas. Reg. § 1.509(a)—
4(i)(2)(ii) provides that a supporting
organization may demonstrate
responsiveness to its publicly supported
organization(s) if: (1)(a) One or more of
its officers, directors, or trustees are
elected or appointed by the officers,
directors, trustees, or membership of its
publicly supported organization(s), (b)
one or more members of the governing
bodies of its publicly supported
organization(s) are also officers,
directors, or trustees of, or hold other
important offices in, the supporting
organization, or (c) the officers,
directors, or trustees of the supporting
organization maintain a close,
continuous working relationship with
the officers, directors, or trustees of its
publicly supported organization(s); and
(2) by reason of such arrangement, the
officers, directors, or trustees of its
publicly supported organization(s) have
a significant voice in the investment
policies of the supporting organization,
the timing and the manner of making
grants, the selection of the grant
recipients by the supporting
organization, and otherwise directing
the use of the income or assets of the
supporting organization.

In addition, with respect to an
organization that was supporting a
publicly supported organization before
November 20, 1970, Treas. Reg.

§ 1.509(a)—4(i)(1)(ii) provides that
additional facts and circumstances, such

as a historic and continuing relationship
between the supporting organization
and its supported organization(s), may
be taken into account, in addition to the
factors described in the general
responsiveness test above, to establish
compliance with the responsiveness
test.

Responsiveness Test: Charitable
Trusts. Before enactment of the PPA,
one way of satisfying the responsiveness
test, under Treas. Reg. § 1.509(a)—
4(i)(2)(iii), required that (1) the
supporting organization be a charitable
trust under state law, (2) each publicly
supported organization that the trust
supports be named as a beneficiary
under the charitable trust’s governing
instrument, and (3) each beneficiary
organization have the power to enforce
the trust and compel an accounting
under State law. As described below,
this method of satisfying the
responsiveness test was effectively
removed by the PPA.

Integral Part Test. Treas. Reg.
§1.509(a)—4(i)(3)(i) provides that a
supporting organization is required to
establish that “it maintains a significant
involvement in the operations of one or
more publicly supported organizations
and such publicly supported
organizations are in turn dependent
upon the supporting organization for the
type of support which it provides.”
Treas. Reg. § 1.509(a)—4(i)(3)(ii) and (iii)
sets forth two alternative ways to meet
the integral part test. The first method
is typically referred to as the “but for”
test. In this advance notice of proposed
rulemaking, the second method of
meeting the integral part test will be
referred to as the “attentiveness” test.

Integral Part Test, Alternative I: the
“but for” test. Under Treas. Reg.
§1.509(a)—4(1)(3)(ii) the “‘but for” test is
satisfied if “‘the activities engaged in [by
the supporting organization] for or on
behalf of the publicly supported
organizations are activities to perform
the functions of, or to carry out the
purposes of, such organizations, and,
but for the involvement of the
supporting organization, would
normally be engaged in by the publicly
supported organizations themselves.”

Integral Part Test, Alternative II: the
“attentiveness” test. The
“attentiveness” test, under Treas. Reg.
§ 1.509(a)—4(i)(3)(iii), requires a
supporting organization to (1) make
payments of substantially all of its
income to or for the use of one or more
publicly supported organizations, (2)
provide enough support to one or more
publicly supported organizations to
insure the attentiveness of such
organizations to the operations of the
supporting organization, and (3) pay a

substantial amount of the total support
of the supporting organization to those
publicly supported organizations that
meet the attentiveness requirement. Rev.
Rul. 76208, 1976—1 CB 161, (see
§601.601(d)(2) of this chapter), provides
that the phrase “substantially all of its
income” in Treas. Reg. § 1.509(a)—
4(i)(3)(iii) means at least 85 percent of
its adjusted net income.

PPA Amendments to Qualification
Requirements for Type III Supporting
Organizations

The PPA amended the qualification
requirements for Type III supporting
organizations, modifying both the
integral part test and the responsiveness
test.

Sections 1241 and 1243 of the PPA
enacted Code sections 509(d) and
4943(f)(5). These provisions define the
term Type IIl supporting organization
and distinguish between functionally
integrated and non-functionally
integrated Type III supporting
organizations. These two new categories
appear to reflect the distinction drawn
in the Treasury Regulations between
those organizations that meet the
integral part test by meeting the “but
for” test and those that meet the integral
part test by meeting the “attentiveness”
test.

In conformity with existing Treasury
Regulations, new section 4943(f)(5)(A)
defines a Type III supporting
organization as a supporting
organization that is operated in
connection with one or more section
509(a)(1) or (2) organizations. New
section 4943(f)(5)(B) defines a
functionally integrated Type III
supporting organization as a Type III
supporting organization that is not
required under regulations established
by the Secretary to make payments to
supported organizations due to the
activities of the organization related to
performing the functions of, or carrying
out the purposes of, such supported
organizations. Although this language
appears similar to the “but for” prong of
the integral part test, the Staff of the
Joint Committee on Taxation in its
technical explanation of the provision
notes that there is “concern that the
current regulatory standards for
satisfying the integral part test not by
reason of a payout [i.e., the existing “‘but
for” test] are not sufficiently stringent to
ensure that there is a sufficient nexus
between the supporting and supported
organizations.” See Staff of the Joint
Committee on Taxation, Technical
Explanation of H.R. 4, the “Pension
Protection of 2006,” as Passed by the
House on July 28, 2006, and as
Considered by the Senate on August 3,
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2006 (JCX-38-06) at 360 n. 571, August
3, 2006 (Technical Explanation). In
particular, the Technical Explanation
states that in revising the Type III
supporting organization regulations the
Secretary ‘‘shall strengthen the standard
for qualification as [a Type III
supporting] organization that is not
required to pay out.” Id.

Section 1241(d)(1) of the PPA directed
the Secretary to promulgate new
regulations on the payments required by
Type III supporting organizations that
are not functionally integrated. Section
1241(d)(1) of the PPA provides that such
regulations shall require non-
functionally integrated Type III
supporting organizations to make
distributions of a “percentage of either
income or assets to supported
organizations (defined in new section
509(f)(3) of [the] Code) in order to
ensure that a significant amount is
paid” to their supported organizations.
The Technical Explanation notes that
there is concern that merely requiring a
Type III supporting organization to pay
out substantially all of its net income (as
under the “attentiveness” prong of the
integral part test) does not necessarily
result in significant distributions to
publicly supported organizations
relative to the value of the assets held
by the Type III supporting organization
and “‘as compared to amounts paid out
by nonoperating private foundations.”
See Technical Explanation at 360 n.
571.

Section 1241(c) of the PPA modified
the responsiveness test as it applies to
charitable trusts. Effectively, section
1241(c) provides that having each
organization that the trust supports be a
publicly supported organization named
as a beneficiary under the trust’s
governing instrument and establishing
that each beneficiary organization has
the power to enforce the trust and
compel an accounting is no longer
sufficient to satisfy the responsiveness
test as provided in Treas. Reg.
§1.509(a)—4(i)(2)(iii). The Technical
Explanation states that a Type III
supporting organization organized as a
trust must now “‘establish to the
satisfaction of the Secretary, that it has
a close and continuous relationship
with the supported organization such
that the trust is responsive to the needs
or demands of the supported
organization.” Technical Explanation at
362. Under section 1241(e)(2)(A) of the
PPA, trusts that operated in connection
with a publicly supported organization
on August 17, 2006, have until August
17, 2007 to satisfy the modified
responsiveness test under Treas. Reg.
1.509(a)—4(1)(2)(ii). For other trusts, the

provision was effective on August 17,
2006.

Finally, section 1241(b) added section
509(f)(1)(A), which contains another
requirement for Type III supporting
organizations. The provision requires a
Type III supporting organization to
provide each of its supported
organizations with “such information as
the Secretary may require to ensure that
such organization is responsive to the
needs or demands of the supported
organization.”

As described in this advanced notice
of proposed rulemaking, the Treasury
Department and the IRS intend to
propose regulations that provide (1) the
payout requirements for Type III
supporting organizations that are not
functionally integrated, (2) the criteria
for determining whether a Type III
supporting organization is functionally
integrated, (3) the modified
responsiveness test for Type III
supporting organizations that are
organized as charitable trusts, and (4)
the type of information a Type III
supporting organization will be required
to provide to its supported
organization(s) to demonstrate that it is
responsive.

Explanation of Provisions

Summary of Proposed Criteria for
Qualifying as a Type III Supporting
Organization

The Treasury Department and the IRS
expect that all Type III supporting
organizations will be required to meet
the responsiveness test under Treas.
Reg. § 1.509(a)—4(i)(2)(ii). In addition, it
is expected that Type III supporting
organizations that are functionally
integrated will be required to meet: (A)
The “but for” test in existing Treas. Reg.
§ 1.509(a)—4(i)(3)(ii); (B) an expenditure
test that will resemble the qualifying
distributions test for private operating
foundations; and (C) an assets test that
will resemble the alternative assets test
for private operating foundations.
Finally, it is expected that a Type III
supporting organization that is not
functionally integrated will be required
to meet a payout requirement equal to
the qualified distribution requirement of
a private non-operating foundation. In
addition, there will be a limit on the
number of publicly supported
organizations a non-functionally
integrated Type III supporting
organization may support. These
proposed criteria for qualifying as a
Type III supporting organization will
replace the integral part test in the
existing regulations. These provisions
are explained in more detail below.

Definition of Functionally Integrated
Type III Supporting Organization and
the Applicability of Private Operating
Foundation Rules

Private operating foundations under
section 4942(j)(3) share strong
similarities with Type III functionally
integrated supporting organizations
under section 4943(f)(5)(B) in that both
are expected to be directly engaged in
the active conduct of charitable
activities rather than only making grants
to, or for the use of, charitable
organizations. The Code and Treasury
Regulations provide extensive rules
used to determine whether a private
foundation is a private operating
foundation. See section 4942(j)(3) and
Treas. Reg. §53.4942(b). The Treasury
Department and the IRS believe that
these rules provide a useful model for
developing standards to determine
whether a Type III supporting
organization is functionally integrated,
and that adoption of similar rules under
section 4943(f)(5)(B) will further the
Congressional purpose articulated in the
Technical Explanation of strengthening
the nexus between a functionally
integrated Type III supporting
organization and the publicly supported
organization(s) it supports.

To qualify as a private operating
foundation under section 4942(j)(3), an
organization must satisfy a qualifying
distributions test and one of three
alternative tests described below. Under
the qualifying distributions test, a
private operating foundation must make
qualifying distributions “directly for the
active conduct of the activities
constituting the purpose or function for
which it is organized and operated,”
equal to substantially all (at least 85
percent) of the lesser of its adjusted net
income or its minimum investment
return. Under section 4942(e)(1), the
minimum investment return is equal to
5 percent of the excess of (A) the
aggregate fair market value of all the
foundation’s assets other than those
used (or held for use) directly in
carrying out the organization’s exempt
purpose over (B) the acquisition
indebtedness with respect to such
assets. Under Treas. Reg. § 53.4942(b)—
1(b)(1), a qualifying distribution directly
for the active conduct of activities
constituting the foundation’s exempt
purpose is a distribution that is used by
the foundation itself to carry out its
exempt activities rather than paid to
other organizations to help them carry
out their exempt activities.

In addition, a private operating
foundation must meet one of three
alternative tests: An assets test, an
endowment test or a support test. The
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assets test, under section 4942(j)(3)(B)(i)
and Treas. Reg. § 53.4942(b)-2(a),
requires that substantially more than
half (at least 65 percent) of the assets of
an operating foundation must be
devoted directly to the private operating
foundation’s exempt purpose activities,
or to functionally related businesses (see
section 4942(j)(4)), or both, or are stock
of a corporation controlled by, and
substantially all (at least 85 percent) of
the assets of which are devoted to, the
foundation. The endowment test, under
Treas. Reg. § 53.4942(b)-2(b), requires a
foundation to make qualifying
distributions directly for the active
conduct of its exempt activities in an
amount not less than two thirds of its
minimum investment return. The
support test, under Treas. Reg.
§53.4942(b)-2(c), is satisfied if
substantially all (85 percent) of a
foundation’s support (other than gross
investment income) is normally
received from the general public and
from five or more exempt organizations
that are not related to each other or the
recipient foundation, if the foundation
does not normally receive more than 25
percent of its support from any one such
exempt organization; and if the
foundation does not normally receive
more than 50 percent of its support from
gross investment income.

Description of the Proposed
Functionally Integrated Test

The Treasury Department and the IRS
anticipate that the proposed regulations
will define the term functionally
integrated Type III supporting
organization as a Type III supporting
organization that meets: (A) The “but
for” test in existing Treas. Reg.

§ 1.509(a)—4(i)(3)(ii); (B) an expenditure
test consistent with section
4942(j)(3)(A); and (C) an assets test
consistent with section 4942(j)(3)(B)(i).
It is expected that the expenditure test
will require a functionally integrated
Type III supporting organization to use
substantially all of the lesser of (a) its
adjusted net income or (b) five percent
of the aggregate fair market value of all
its assets (other than assets that are
used, or held for use, directly in
supporting the charitable programs of
the supported organizations) directly for
the active conduct of activities that
directly further the exempt purposes of
the organizations it supports. The assets
test will require the organization to
devote at least 65 percent of the
aggregate fair market value of all its
assets directly for the active conduct of
activities that directly further the
exempt purposes of the organizations it
supports. The Treasury Department and
the IRS believe that requiring

functionally integrated Type III
supporting organizations to satisfy the
expenditure and assets tests, in addition
to the “but for” test, will be stronger
than the existing integral part test and
ensure a sufficient nexus between a
supporting organization and the
organization(s) it supports. These tests
also will ensure that a sufficient amount
is being dedicated directly to the active
conduct of activities that further the
exempt purposes of publicly supported
organizations.

The term “adjusted net income” is
expected to have substantially the same
meaning as that term has in section
4942(f) and Treas. Reg. § 53.4942(a)—
2(d). The valuation of assets is expected
to be determined in a manner similar to
the rules under section 4942(e)(2) and
Treas. Reg. §53.4942(a)-2(c)(4).

The Treasury Department and the IRS
also intend that certain Type III
supporting organizations that oversee or
facilitate the operation of an integrated
system that includes one or more
charities and that may be unable to
satisfy the “direct active conduct” and
“directly further”” requirements of the
expenditure and assets tests, such as
certain hospital systems, will be
classified as functionally integrated in
the proposed regulations if they satisfy
the existing “but for” test.

The proposed regulations will not
permit a functionally integrated Type III
supporting organization to qualify as
functionally integrated by using the
endowment or support tests that are
available to private operating
foundations as alternatives to the
proposed assets test. Because the
endowment test is similar to the
expenditure test, the Treasury
Department and the IRS believe that the
endowment test would not provide
sufficient additional assurances of a
tight nexus between a functionally
integrated supporting organization and
its supported organizations.
Furthermore the support test, which
focuses on sources of support received
by a private foundation rather than on
its activities, appears to be inapplicable
to the functionally integrated concept.
By requiring at least 65 percent of the
value of all assets of each functionally
integrated supporting organization to be
devoted directly for the active conduct
of the activities of its supported
organizations, the proposed assets test is
intended to ensure that the connection
between the supporting and supported
organizations is significant.

Payout Requirement for Type III
Supporting Organizations That Are Not
Functionally Integrated

In establishing a payout requirement
for non-functionally integrated Type III
supporting organizations, the Treasury
Department and the IRS expect to follow
the framework of the existing section
4942 qualifying distribution regulations
applicable to private non-operating
foundations. Private non-operating
foundations have operated under these
qualifying distribution regulations for
many years. The Treasury Department
and the IRS believe these rules are
appropriate for Type III grant-making
organizations, and would further the
Congressional purpose articulated in the
Technical Explanation of ensuring that,
as compared to amounts paid out by
private non-operating foundations,
significant amounts are being paid to
supported organizations even if the
supporting organization’s assets
produce little or no income.

A private non-operating foundation is
required under section 4942 to make
certain qualifying distributions or pay
an excise tax. A private non-operating
foundation is generally liable for this
excise tax under section 4942(a) and (b)
if it does not make qualifying
distributions each year equal to its
minimum investment return. The
minimum investment return is five
percent of the aggregate fair market
value of all the foundation’s assets other
than those used (or held for use) directly
in carrying out the organization’s
exempt purpose over the acquisition
indebtedness with respect to such
assets. Qualifying distributions under
section 4942(g) are generally those
distributions (including reasonable and
necessary administrative expenses) paid
to accomplish charitable purposes.

Description of the Proposed Payout Rule

The Treasury Department and the IRS
anticipate that the proposed regulations
will (A) require a non-functionally
integrated Type III supporting
organization to meet a payout
requirement and (B) limit the number of
publicly supported organizations a non-
functionally integrated Type III
supporting organization may support.

The payout requirement will call for
a Type III supporting organization that
is not functionally integrated to
distribute annually to or for the use of
its supported organizations an amount
equal to at least five percent of the
aggregate fair market value of all its
assets (other than assets that are used,
or held for use, directly in supporting
the charitable programs of its supported
organizations). Additionally, the
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Treasury Department and the IRS are
concerned that a supporting
organization’s relationship with and
accountability to its supported
organizations is diminished as the
number of its supported organizations
increases. Accordingly, except for
organizations in existence on or before
the date the regulations are proposed, it
is expected that the proposed
regulations will also provide that non-
functionally integrated Type III
supporting organizations will be limited
to supporting no more than five publicly
supported organizations. An
organization in existence on or prior to
the date regulations are proposed may
support more than five supported
organizations only if the organization
distributes at least 85 percent of its total
required payout amount to, or for the
use of, publicly supported organizations
to which the supporting organization is
responsive pursuant to Treas. Reg.

§ 1.509(a)—4(i)(2)(ii). The anticipated
proposed payout rules are intended to
ensure that a non-functionally
integrated Type III supporting
organization has a tight nexus with its
supported organization(s).

The Treasury Department and the IRS
recognize that requiring an existing
Type III supporting organization that
supports more than five supported
organizations to provide 85 percent of
its total required payout to those
supported organizations to which it is
responsive may affect existing donee
relationships. The Treasury Department
and the IRS solicit comments on
whether transitional rules are needed
with respect to this proposed limitation
regarding distributions to supported
organizations.

The valuation of assets for purposes of
the payout requirement is expected to
be determined in a manner similar to
that under section 4942(e)(2) and Treas.
Reg. §53.4942(a)-2(c)(4). The proposed
distribution rules will be similar to the
distribution rules under section 4942. It
is expected that amounts paid by an
organization to accomplish the exempt
purposes of its supported organizations
will be considered as distributed to or
for the use of its supported
organization(s).

Responsiveness Test

Except as explained below with
respect to charitable trusts, the Treasury
Department and the IRS do not expect
to modify the responsiveness test. Thus,
all Type III supporting organizations
will be expected to meet the
responsiveness test under Treas. Reg.
§1.509(a)—4(i)(2)(ii). Accordingly, a
Type III supporting organization will be
expected to demonstrate the necessary

relationship between its officers,
directors or trustees and those of its
supported organization(s), and further
show that this relationship results in the
officers, directors or trustees of its
supported organization(s) having a
significant voice in the operations of the
supporting organization.

Responsiveness Test for Charitable
Trusts

Consistent with section 1241(c) of the
PPA, discussed in the Background
section above, the proposed regulations
will provide that charitable trusts must
satisfy the responsiveness test under
Treas. Reg. § 1.509(a)—4(i)(2)(ii). Thus,
for instance, a trust would be expected
to show that its trustees have a close,
continuous working relationship with
the officers, directors, or trustees of the
publicly supported organization(s) it
supports and that through such
relationship the officers, directors or
trustees of its publicly supported
organization(s) have a significant voice
in the operations of the supporting
organization. Comments are requested
with respect to potential transition relief
given that the statute directs that this
modified test apply as of August 17,
2007 to trusts already in existence on
the date of enactment of the PPA.

Requirement To Provide Supported
Organizations With Information
Regarding Responsiveness

The proposed regulations will provide
rules for the form, content and timing of
the information Type III supporting
organizations are required to provide
their supported organization(s) under
section 509(f)(1)(A). The Treasury
Department and the IRS solicit
comments as to what information the
Secretary should require a Type III
supporting organization to provide to
each of its supported organizations to
ensure that such supporting
organization is responsive to the needs
or demands of its supported
organization(s).

Consequences for Failing To Satisfy the
Proposed Tests

The proposed regulations will clarify
that an organization that would
otherwise be classified as a Type III
supporting organization, but either does
not establish that it is functionally
integrated or does not satisfy the payout
requirement for non-functionally
integrated organizations in a taxable
year, will be classified as a private
foundation for such taxable year and all
subsequent taxable years until it
terminates its private foundation status
under section 507. The Treasury
Department and the IRS solicit

comments on how the requirements for
a private foundation termination under
section 507 should apply in these
circumstances.

Transitional Issues

Implementation of the new
qualification requirements for Type III
supporting organizations enacted in the
PPA will raise transitional issues for
certain organizations. For instance, an
organization that currently qualifies as a
Type LI supporting organization by
meeting the attentiveness prong of the
integral part test might be prohibited by
its current governing instrument from
distributing capital or corpus, thus
preventing it from being able to satisfy
the new payout requirement for non-
functionally integrated Type III
supporting organizations without a
change to such instrument. The
Treasury Department and the IRS invite
comments regarding potential transition
rules for supporting organizations in
existence as of the date of enactment of
the PPA that will provide such
organizations a reasonable opportunity
to amend their governing instruments or
make other changes to comply with the
law as amended by the PPA.

Proposed Effective Date

Except as otherwise noted, the
Treasury Department and the IRS
anticipate that these new proposed rules
for Type III supporting organizations
would apply to taxable years with
respect to each organization beginning
after the date these rules are published
in the Federal Register as final or
temporary regulations.

Request for Comments

Before the notice of proposed
rulemaking is issued, consideration will
be given to any written comments (a
signed original and eight (8) copies) or
electronic comments that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

Drafting Information

The principal authors of this advance
notice of proposed rulemaking are
Philip T. Hackney and Michael B.
Blumenfeld, Office of the Chief Counsel
(Tax-exempt and Government Entities),
however, other personnel from the IRS
and the Treasury Department
participated in its development.

Kevin M. Brown,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E7—14925 Filed 8—1-07; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 26
[REG-128843-05]
RIN 1545-BE70

Severance of a Trust for Generation-
Skipping Transfer (GST) Tax Purposes
]

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed regulations
provide guidance regarding the
generation-skipping transfer (GST) tax
consequences of the severance of trusts
in a manner that is effective under state
law, but that does not meet the
requirements of a qualified severance
under section 2642(a)(3) of the Internal
Revenue Code. These proposed
regulations also provide guidance
regarding the GST tax consequences of
a qualified severance of a trust with an
inclusion ratio between zero and one
into more than two resulting trusts.
These proposed regulations also provide
special funding rules applicable to the
non pro rata division of certain assets
between or among resulting trusts. The
regulations will affect trusts that are
subject to the GST tax.

DATES: Written or electronic comments
and requests for a public hearing must
be received by October 31, 2007.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-128843-05), room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-128843-05),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-128843—
05).

FOR FURTHER INFORMATION CONTACT:
Mayer R. Samuels, (202) 622-3090 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On August 24, 2004, proposed
regulations under section 2642(a)(3)
regarding qualified severances were
published in the Federal Register (REG—
145987-03, 2004—-39 IRB 519, 69 FR
51967). Final regulations were
published on August 2, 2007. The
Treasury Department and the IRS

determined that certain comments
received in response to the proposed
regulations under section 2642(a)(3)
should be addressed in a separate notice
of proposed rulemaking, instead of in
the final regulations published on
August 2, 2007. Accordingly, this notice
of proposed rulemaking proposes
additional changes to the regulations in
response to those comments.

Section 2642(a)(3) was added to the
Internal Revenue Code (Code) by the
Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA),
Public Law 107-16 (115 Stat. 38 (2001)).
Under section 2642(a)(3), if a trust is
divided into two or more trusts in a
“qualified severance,” the trusts
resulting from the severance (resulting
trusts), which may have different
inclusion ratios, will be recognized as
separate trusts for GST tax purposes.
Once the resulting trusts are recognized
as separate trusts, the transferor’s
lifetime GST tax exemption may be
allocated separately to either trust. In
addition, whether or not a GST taxable
event occurs is determined separately
for each resulting trust.

One commentator with respect to the
notice of proposed rulemaking under
section 2642(a)(3) suggested that those
regulations should expressly address the
GST tax consequences of dividing a
trust in a manner that does not satisfy
the regulatory requirements of a
qualified severance, but nonetheless is
effective to create separate trusts under
applicable state law. Specifically, the
commentator requested that the
regulations be amended to provide that
the separate trusts created as the result
of a trust’s division that is effective
under state law, but that does not
qualify as a qualified severance, will be
respected prospectively as separate
trusts for GST tax purposes, but that the
inclusion ratio of each of the resulting
trusts will be the same as the inclusion
ratio of the original trust immediately
before its severance.

As noted by a commentator, however,
such a result would require an
amendment to the existing regulations
under section 2654. Generally, section
2654(b)(2) provides that “substantially
separate and independent shares” of
different beneficiaries in a trust will be
treated as separate trusts for GST tax
purposes. Section 26.2654—1(a)(1)(i)
provides that, for purposes of section
2654(b)(2), the term ‘“‘substantially
separate and independent shares”
generally has the same meaning as
provided in § 1.663(c)(3). However,
these regulations further provide that a
portion of a trust is not a separate share
“unless such share exists from and at all
times after creation of the trust.”

Section 26.2654—1(a)(5), Example 8,
illustrates this rule. In Example 8, T
creates a discretionary trust with
discretionary power in the trustee to
distribute income and principal among
T’s children and grandchildren. The
trust agreement directs that, when T’s
youngest child reaches age 21, the trust
be divided into separate shares, with
one such share for each child of T; the
income from a particular share is to be
paid to T’s child (for whom that share
was created) for life, with the remainder
from that share to be distributed to that
child’s own children. The example
concludes that the separate shares that
come into existence when the youngest
child reaches age 21 are not recognized
as separate trusts for GST tax purposes
because the separate shares did not
constitute separate and independent
shares of a single trust at all times from
the date of creation of the original trust,
as required by § 26.2654—1(a)(1). Thus,
any allocation of GST tax exemption to
the original trust, or to any of the
separate shares after the division, will
apply with respect to the entire trust.
The example provides that the result
would be the same if the original trust
was divided into separate trusts rather
than separate shares.

Another commentator with respect to
the notice of proposed rulemaking
under section 2642(a)(3) requested that
the regulations provide additional
flexibility in severing a trust that has an
inclusion ratio between zero and one.
Generally, the final regulations apply
section 2642(a)(3)(B)(ii) by requiring
that the trust first be severed into two
identical trusts, one of which would
then have an inclusion ratio of zero and
the other an inclusion ratio of one. The
final regulations confirm that either or
both of these trusts may then be further
severed into a trust for the benefit of the
skip person(s) and a trust for the benefit
of the non-skip person(s). However,
under this two-step procedure, one of
the resulting trusts for the benefit of
skip persons would have an inclusion
ratio of one, and one of the trusts for the
benefit of the non-skip persons would
have an inclusion ratio of zero. The
commentator requested that the
regulations allow severances in a
manner that would permit a more
effective utilization of the exemption.

The Treasury Department and the IRS
believe that each of these suggestions
merits further consideration in a new
notice of proposed rulemaking. In
addition, the new proposed regulations
clarify the rules in the final regulations
regarding the funding of resulting trusts.
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Explanation of Provisions

The proposed regulations amend the
regulations under § 26.2642—6 to
provide that trusts resulting from a
severance that does not meet the
requirements of a qualified severance
nevertheless will be treated, after the
severance, as separate trusts for GST tax
purposes, provided that the resulting
trusts are recognized as separate trusts
under applicable state law. Because the
severance is not a qualified severance,
each such resulting trust will have the
same inclusion ratio immediately after
the severance as the original trust
immediately before the severance.
Nevertheless, GST tax exemption
allocated after the severance may be
separately allocated to one or more of
the resulting trusts and the trusts will
otherwise be treated as separate trusts
for GST tax purposes. An example of a
nonqualified severance is added to the
regulations.

The proposed regulations also revise
§ 26.2654—1(a)(1)(i) and (a)(5), Example
8.

In addition, pursuant to the authority
granted in section 2642(a)(3)(B)(iii),
these proposed regulations provide for
an additional type of qualified
severance. Specifically, the proposed
regulations provide that a trust with an
inclusion ratio between zero and one
may be severed in a qualified severance
into more than two resulting trusts. One
or more of the resulting trusts in the
aggregate must receive that fractional
share of the total value of the original
trust as of the date of severance that is
equal to the applicable fraction used to
determine the inclusion ratio of the
original trust immediately before the
severance. The trust or trusts receiving
such fractional share shall have an
inclusion ratio of zero, and each of the
other resulting trust or trusts shall have
an inclusion ratio of one. Further, the
trustee may designate the beneficiary of
each separate resulting trust, provided
that the designation results in each
beneficiary having the same beneficial
interest (within the meaning of
§26.2642-6(d)(5)) after the severance as
that beneficiary had in the original trust
corpus. Guidance illustrating the
application of this rule is included in
§26.2642-6(d)(7)(ii) and Example 9 of
§ 26.2642-6(j) of these proposed
regulations.

Finally, these proposed regulations
clarify a provision of the final
regulations issued contemporaneously
with these proposed regulations.
Specifically, § 26.2642—6(d)(4) requires
that each resulting trust be funded with
a fraction or percentage of the entire
trust and that, although particular assets

may be divided among the resulting
trusts on a non pro rata basis based on
the fair market value of the assets on the
date of severance, the sum of those
fractions or percentages must be one or
one hundred percent, respectively.
Thus, if the resulting trusts are funded
on a non pro rata basis, the sum of the
values distributed to the resulting trusts
must equal the fair market value of the
trust being severed. These proposed
regulations clarify that no discounts or
other reductions from the value of an
asset owned by the original trust, arising
by reason of the division of the original
trust’s interest in the asset between or
among the resulting trusts, are permitted
in funding the resulting trusts. Instead,
solely for funding purposes, each
resulting trust’s interest in the stock of
a closely held corporation, partnership
interest, or other single asset must be
valued by multiplying the fair market
value of the asset held in the original
trust as of the date of severance by the
fractional or percentage interest in that
asset being distributed to that resulting
trust. This clarification is proposed to be
effective with respect to severances
occurring on or after the date these
proposed regulations are published in
the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) applies only to
§26.2642—6(d)(7)(ii) of these
regulations. It is hereby certified that
this provision will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
Regulatory Flexibility Analysis is not
required. This provision directly affects
individuals, not entities. Because the
remaining sections of these regulations
do not impose on small entities a
collection of information requirement,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are

submitted timely to the IRS. The IRS
and Treasury Department request
comments on the substance of the
proposed regulations, as well as on the
clarity of the proposed rules and how
they may be made easier to understand.
All comments will be available for
public inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
proposed regulations is Mayer R.
Samuels, Office of the Associate Chief
Counsel (Passthroughs and Special
Industries), IRS. Other personnel from
the IRS and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 26

Estate taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 26 is
proposed to be amended as follows:

PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

Paragraph 1. The authority citation
for part 26 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 26.2600-1, the table of
contents is amended by adding the entry
for § 26.2642—6(h) to read as follows:

§26.2600-1 Table of contents.

* * * * *

§26.2642—6 AQualified severance.
* * * * *

(h) Treatment of trusts resulting from
a severance that is not a qualified
severance.
* * * * *

Par. 3. Section 26.2642—6 is amended
as follows:

1. Paragraphs (d)(4) and (d)(7) are
revised.

2. Paragraph (h) is added.

3. Paragraph (j) Examples 6, 9, 12 and
13 are added.

4. Paragraph (k)(1) is revised.

The additions and revisions read as
follows:

§26.2642-6 Qualified severance.

* * * * *
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(d)* * *
(4) The single trust (original trust) is
severed on a fractional basis, such that
each new trust (resulting trust) is
funded with a fraction or percentage of
the original trust, and the sum of those
fractions or percentages is one or one
hundred percent, respectively. For this
purpose, the fraction or percentage may
be determined by means of a formula
(for example, that fraction of the trust
the numerator of which is equal to the
transferor’s unused GST tax exemption,
and the denominator of which is the fair
market value of the original trust’s
assets on the date of severance). The
severance of a trust based on a
pecuniary amount does not satisfy this
requirement. For example, the severance
of a trust is not a qualified severance if
the trust is divided into two trusts, with
one trust to be funded with $1,500,000
and the other trust to be funded with the
balance of the original trust’s assets.
With respect to the particular assets to
be distributed to each resulting trust,
each resulting trust may be funded with
the appropriate fraction or percentage
(pro rata portion) of each asset held by
the original trust. Alternatively, the
assets may be divided among the
resulting trusts on a non-pro rata basis,
based on the fair market value of the
assets on the date of severance.
However, if a resulting trust is funded
on a non-pro rata basis, each asset
received by a resulting trust must be
valued, solely for funding purposes, by
multiplying the fair market value of the
asset held in the original trust as of the
date of severance by the fraction or
percentage of that asset received by that
resulting trust. Thus, the assets must be
valued without taking into account any
discount or premium arising from the
severance, for example, any valuation
discounts that might arise because the
resulting trust receives less than the
entire interest held by the original trust.
See paragraph (j), Example 6 of this
section.
* * * * *

(7) In the case of a qualified severance
occurring after GST tax exemption has
been allocated to the trust (whether by
an affirmative allocation, a deemed
allocation, or an automatic allocation
pursuant to the rules contained in
section 2632), if the trust has an
inclusion ratio as defined in § 26.2642—
1 that is greater than zero and less than
one, then either paragraph (d)(7)(i) or
(ii) of this section must be satisfied.

(i) The trust is severed initially into
only two resulting trusts. One resulting
trust must receive that fractional share
of the total value of the original trust as
of the date of severance that is equal to

the applicable fraction, as defined in
§26.2642-1(b) and (c), used to
determine the inclusion ratio of the
original trust immediately before the
severance. The other resulting trust
must receive that fractional share of the
total value of the original trust as of the
date of severance that is equal to the
excess of one over the fractional share
described in the preceding sentence.
The trust receiving the fractional share
equal to the applicable fraction shall
have an inclusion ratio of zero, and the
other trust shall have an inclusion ratio
of one. If the applicable fraction with
respect to the original trust is .50, then,
with respect to the two equal trusts
resulting from the severance, the
Trustee may designate which of the
resulting trusts will have an inclusion
ratio of zero and which will have an
inclusion ratio of one. Each separate
trust resulting from the severance then
may be further divided in accordance
with the rules of this section. See
paragraph (j), Example 7 of this section.
(ii) The trust is severed initially into
more than two resulting trusts. One or
more of the resulting trusts in the
aggregate must receive that fractional
share of the total value of the original
trust as of the date of severance that is
equal to the applicable fraction used to
determine the inclusion ratio of the
original trust immediately before the
severance. The trust or trusts receiving
such fractional share shall have an
inclusion ratio of zero, and each of the
other resulting trust or trusts shall have
an inclusion ratio of one. (If, however,
two or more of the resulting trusts each
receives the fractional share of the total
value of the original trust equal to the
applicable fraction, the trustee may
designate which of those resulting trusts
will have an inclusion ratio of zero and
which will have an inclusion ratio of
one.) The resulting trust or trusts with
an inclusion ratio of one must receive in
the aggregate that fractional share of the
total value of the original trust as of the
date of severance that is equal to the
excess of one over the fractional share
described in the second sentence of this
paragraph. See paragraph (j), Example 9
of this section.
* * * * *

(h) Treatment of trusts resulting from
a severance that is not a qualified
severance. Trusts resulting from a
severance (other than a severance under
§ 26.2654—1) that does not meet the
requirements of a qualified severance
under paragraph (b) of this section will
be treated, after the date of severance, as
separate trusts for purposes of the
generation-skipping transfer (GST) tax,
provided that the trusts resulting from

such severance are recognized as
separate trusts under applicable state
law. The post-severance treatment of the
resulting trusts as separate trusts for
GST tax purposes generally permits the
allocation of GST tax exemption, the
making of various elections permitted
for GST tax purposes, and the
occurrence of a taxable distribution or
termination with regard to a particular
resulting trust, with no GST tax impact
on any other trust resulting from that
severance. Each trust resulting from a
severance described in this paragraph,
however, will have the same inclusion
ratio immediately after the severance as
that of the original trust immediately
before the severance. (See § 26.2654—1
for the inclusion ratio of each trust
resulting from a severance described in

that section.)
* * * * *

(]') EE .

Example 6. Funding of severed trusts on a
non-pro rata basis. T’s will establishes an
irrevocable trust, Trust, for the benefit of T’s
descendants. As a result of the allocation of
GST tax exemption, the applicable fraction
with respect to Trust is .60 and Trust’s
inclusion ratio is .40 [1-.60]. Pursuant to
authority granted under applicable state law,
on August 1, 2008, the trustee executes a
document severing Trust into two trusts,
Trust 1 and Trust 2, each of which is
identical to Trust. The instrument of
severance provides that the severance is
intended to qualify as a qualified severance
within the meaning of section 2642(a)(3) and
designates August 3, 2008, as the date of
severance (within the meaning of paragraph
(d)(3) of this section). The instrument further
provides that Trust 1 and Trust 2 are to be
funded on a non-pro rata basis with Trust 1
funded with assets having a fair market value
on the date of severance equal to 40% of the
value of Trust’s assets on that date and Trust
2 funded with assets having a fair market
value equal to 60% of the value of Trust’s
assets on that date. The fair market value of
the assets used to fund each trust is to be
determined in compliance with the
requirements of paragraph (d)(4) of this
section. On August 3, 2008, the fair market
value of the Trust assets totals $4,000,000,
consisting of 52% of the outstanding
common stock in Company, a closely-held
corporation, valued at $3,000,000 and
$1,000,000 in cash and marketable securities.
Trustee proposes to divide the Company
stock equally between Trust 1 and Trust 2,
and thus transfer 26% of the Company stock
to Trust 1 and 26% of the stock to Trust 2.
In addition, the appropriate amount of cash
and marketable securities will be distributed
to each trust. In accordance with paragraph
(d)(4) of this section, for funding purposes,
the interest in the Company stock distributed
to each trust is valued as a pro rata portion
of the value of the 52% interest in Company
held by Trust before severance, without
taking into account, for example, any
valuation discount that might otherwise
apply in valuing the noncontrolling interest
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distributed to each resulting trust.
Accordingly, for funding purposes, each 26%
interest in Company stock distributed to
Trust 1 and Trust 2 is valued at $1,500,000
(.5 x $3,000,000). Therefore, Trust 1, which
is to be funded with $1,600,000 (.40 x
$4,000,000), receives $100,000 in cash and
marketable securities valued as of August 3,
2008, in addition to the Company stock, and
Trust 2, which is to be funded with
$2,400,000 (.60 x $4,000,000), receives
$900,000 in cash and marketable securities in
addition to the Company stock. Therefore,
the severance is a qualified severance,
provided that all other requirements of
section 2642(a)(3) and this section are
satisfied.

* * * * *

Example 9. Regulatory qualified severance.
In 2004, T establishes an inter vivos
irrevocable trust (Trust) providing that Trust
income is to be paid annually in equal shares
to T’s children, A and B, for 10 years. If
either (or both) dies prior to the expiration
of the 10-year term, the deceased child’s
share of trust income is to be paid to the
child’s then living descendants, per stirpes,
for the balance of the trust term. At the
expiration of the 10-year trust term, the
corpus is to be distributed equally to A and
B; if A and B (or either or them) is not then
living, then such decedent’s share is to be
distributed instead to such decedent’s then
living descendants, per stirpes. T allocates
GST tax exemption to Trust such that Trust’s
applicable fraction is .25 and its inclusion
ratio is .75. In 2006, pursuant to applicable
state law, the trustee severs the trust into
three trusts: Trust 1, Trust 2, and Trust 3. The
instrument severing Trust provides that Trust
1 is to receive 50% of Trust’s assets, Trust
2 is to receive 25% of Trust’s assets, and
Trust 3 is to receive 25% of Trust’s assets.
All three resulting trusts are identical to
Trust, except that each has different
beneficiaries: A and A’s issue are designated
as the beneficiaries of Trust 1, and B and B’s
issue are designated as the beneficiaries of
Trust 2 and Trust 3. The severance
constitutes a qualified severance, provided
that all other requirements of section
2642 (a)(3) and this section are satisfied. Trust
1 will have an inclusion ratio of 1. Because
both Trust 2 and Trust 3 have each received
the fractional share of Trust’s assets equal to
Trust’s applicable fraction of .25, trustee
designates that Trust 2 will have an inclusion
ratio of one and that Trust 3 will have an
inclusion ratio of zero.

* * * * *

Example 12. Mandatory severance that
does not qualify as a qualified severance. In
1996, T creates an irrevocable inter vivos
trust (Trust) that provides the trustee with
the discretionary power to distribute income
or corpus from time to time to one or more
of T’s children and grandchildren. Trust
provides that, when T’s youngest child
reaches age 30, Trust is to be divided equally
into separate trusts (resulting trusts), with
one resulting trust for each child of T who
is then living, and one resulting trust for each
child of T who is then deceased and who has
then living descendants. The income from a
child’s resulting trust will be paid to that
child during the child’s life, with the

remainder passing to such child’s
descendants (grandchildren and younger
generation descendants of T). On a timely
filed Form 709, “United States Gift (and
Generation-Skipping Transfer) Tax Return,”
reporting the transfer, T allocates all of T’s
remaining GST tax exemption to Trust. As a
result of the allocation, the applicable
fraction with respect to Trust is .20, so
Trust’s inclusion ratio is .80 [1 —.20]. T’s
youngest child reaches age 30 in 2008. (No
additional gifts are made through 2008 and
Trust’s inclusion ratio does not change.) In
accordance with Trust’s terms, Trust is
divided in 2008 into three separate trusts
(Trust 1, Trust 2, and Trust 3), one trust for
each of T’s three children, each of whom is
then living. Trust 1, Trust 2, and Trust 3 are
each recognized as a separate trust under
applicable state law. With the consent of all
interested parties, each resulting trust is
funded with assets different from the assets
distributed to the other two resulting trusts
in a manner that does not meet the
requirements of paragraph (d)(3) of this
section. As a result, the severance does not
satisfy the requirements of a qualified
severance under this section. Under
paragraph (h) of this section, however, Trust
1, Trust 2, and Trust 3 are each recognized
as a separate trust for GST tax purposes
prospectively from the date of severance,
because the severance was effective to create
three separate trusts under applicable state
law. Therefore, after the severance, if T
becomes entitled to any additional GST tax
exemption pursuant to subsequent changes
in applicable Federal tax law, T may allocate
that additional GST tax exemption to any one
or more of these three resulting trusts.
Because the severance is not a qualified
severance, however, the inclusion ratio of
each of the three new trusts immediately
after the severance will be .80, the same as
Trust’s inclusion ratio immediately before
the severance.

Example 13. Other severance that does not
qualify as a qualified severance. In 2004, T
establishes an irrevocable inter vivos trust
(Trust) providing that Trust income is to be
paid to T’s children, A and B, in equal shares
for their joint lives. Upon the death of the
first to die of A and B, all Trust income will
be paid to the survivor of A and B. At the
death of the survivor, the corpus is to be
distributed in equal shares to T’s
grandchildren, W and X (with any then-
deceased grandchild’s share being paid in
accordance with that grandchild’s
testamentary general power of appointment).
W is A’s child and X is B’s child. T elects
under section 2632(c)(5) not to have the
automatic allocation rules contained in
section 2632(c) apply with respect to T’s
transfers to Trust, and T does not otherwise
allocate GST tax exemption to Trust. In 2006,
the trustee of Trust, as permitted by
applicable state law, divides Trust into two
separate trusts, Trust 1 and Trust 2. Trust 1
provides that trust income is to be paid to A
for life and, on A’s death, the remainder is
to be distributed to W (or pursuant to W’s
testamentary general power of appointment).
Trust 2 provides that trust income is to be
paid to B for life and, on B’s death, the
remainder is to be distributed to X (or

pursuant to X’s testamentary general power
of appointment). Because Trust 1 and Trust

2 do not provide A and B with the contingent
survivor income interests that were provided
to A and B under the terms of Trust, Trust

1 and Trust 2 do not provide for the same
succession of interests in the aggregate as
provided by Trust. Therefore, the severance
does not satisfy the requirements of this
section and is not a qualified severance.
However, under paragraph (h) of this section,
provided that Trust 1 and Trust 2 are
recognized as separate trusts under
applicable state law, Trust 1 and Trust 2 will
be recognized as separate trusts for GST tax
purposes, prospectively from the date of the
severance. Trust 1 and Trust 2 each have the
same inclusion ratio immediately after the
severance as Trust’s inclusion ratio
immediately before the severance.

(k) * ok %

(1) In general. Except as otherwise
provided, this section applies to
severances occurring on or after August
2, 2007. Paragraph (d)(7)(ii), paragraph
(h), and Examples 9, 12, and 13 of
paragraph (j) of this section apply to
severances occurring on or after [DATE
THIS DOCUMENT IS PUBLISHED IN
THE Federal Register AS FINAL
REGULATIONS]. Paragraph (d)(4) and
Example 6 of paragraph (j) apply to
severances occurring on or after August
2, 2007.

Par. 4. Section 26.2654—1 is amended
as follows:

1. Paragraph (a)(1)(i) is revised.

2. A new paragraph (a)(1)(iii) is
added.

3. In paragraph (a)(5), Example 8 is
revised.

The additions and revisions read as
follows:

§26.2654-1 Certain trusts treated as
separate trusts.

(a) Single trust treated as separate
trusts—(1) Substantially separate and
independent shares—(i) In general. If a
single trust consists solely of
substantially separate and independent
shares for different beneficiaries, the
share attributable to each beneficiary (or
group of beneficiaries) is treated as a
separate trust for purposes of chapter
13. The phrase “substantially separate
and independent shares” generally has
the same meaning as provided in
§1.663(c)-3 of this chapter. However,
except as provided in paragraph
(a)(1)(iii) of this section, a portion of a
trust is not a separate share unless such
share exists from and at all times after
the creation of the trust. For purposes of
this paragraph (a)(1), a trust is treated as
created at the date of death of the
grantor if the trust is includible in its
entirety in the grantor’s gross estate for
Federal estate tax purposes. Further,
treatment of a single trust as separate
trusts under this paragraph (a)(1) does
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not permit treatment of those portions
as separate trusts for purposes of filing
returns and payment of tax or for
purposes of computing any other tax
imposed under the Internal Revenue
Code. Also, additions to, and
distributions from, such trusts are
allocated pro rata among the separate
trusts, unless the governing instrument
expressly provides otherwise. See

§ 26.2642—6 and paragraph (b) of this
section regarding the treatment, for
purposes of chapter 13, of separate
trusts resulting from the actual
severance of a single trust.

* * * * *

(iii) Mandatory severances. For
purposes of this section, if the governing
instrument of a trust requires the
division or severance of a single trust
into separate trusts upon the future
occurrence of a particular event not
within the discretion of the trustee or
any other person, and if the trusts
resulting from such a division or
severance are recognized as separate
trusts under applicable state law, then
each resulting trust is treated as a
separate trust for purposes of chapter
13. For this purpose, the rules of
paragraph (b)(1)(ii)(C) of this section
apply with respect to the severance and
funding of the trusts. Similarly, if the
governing instrument requires the
division of a single trust into separate
shares under the circumstances
described in this paragraph, each such
resulting share is treated as a separate
trust for purposes of chapter 13. The
post-severance treatment of the resulting
trusts or shares as separate trusts for
GST tax purposes generally permits the
allocation of GST tax exemption, the
making of various elections permitted
for GST tax purposes, and the
occurrence of a taxable distribution or
termination with regard to a particular
resulting trust or share, with no GST tax
impact on any other trust or share
resulting from that severance. The
treatment of a single trust as separate
trusts under this paragraph (a)(1),
however, does not permit treatment of
those portions as separate trusts for
purposes of filing returns and payment
of tax or for purposes of computing any
other tax imposed under the Internal
Revenue Code. Also, additions to, and
distributions from, such trusts are
allocated pro rata among the separate
trusts, unless the governing instrument
expressly provides otherwise. Each
separate share and each trust resulting
from a mandatory division or severance
described in this paragraph will have
the same inclusion ratio immediately
after the severance as that of the original

trust immediately before the division or
severance.
* * * * *

(5) * * %

Example 8. Subsequent mandatory
division into separate trusts. T creates an
irrevocable trust that provides the trustee
with the discretionary power to distribute
income or corpus to T’s children and
grandchildren. The trust provides that, when
T’s youngest child reaches age 21, the trust
will be divided into separate shares, one
share for each child of T. The income from
a respective child’s share will be paid to the
child during the child’s life, with the
remainder passing on the child’s death to
such child’s children (grandchildren of T).
The separate shares that come into existence
when the youngest child reaches age 21 will
be recognized as of that date as separate
trusts for purposes of Chapter 13. Any
allocation of GST tax exemption to the trust
after T’s youngest child reaches age 21 may
be made to any one or more of the separate
shares. The result would be the same if the
trust instrument provided that the trust was
to be divided into separate trusts when T’s
youngest child reached age 21, provided that
the severance and funding of the separate
trusts meets the requirements of this section.
* * * * *

Linda E. Stiff,

Acting Deputy Commissioner for Services and
Enforcement.

[FR Doc. E7-14850 Filed 8—1-07; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2007-0360-200717; FRL-
8449-2]

Approval of Implementation Plans of
Florida: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Florida State
Implementation Plan (SIP) submitted on
March 16, 2007. This revision addresses
the requirements of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006. EPA is proposing to determine
that the SIP revision fully implements
the CAIR requirements for Florida.
Therefore, as a consequence of the SIP
approval, EPA will also withdraw the
CAIR Federal Implementation Plans
(CAIR FIPs) concerning sulfur dioxide
(SO,), nitrogen oxides (NOx) annual,
and NOx ozone season emissions for
Florida. The CAIR FIPs for all States in

the CAIR region were promulgated on
April 28, 2006, and subsequently
revised on December 13, 2006.

CAIR requires States to reduce
emissions of SO, and NOx that
significantly contribute to
nonattainment of, and interfere with
maintenance of, the national ambient air
quality standards (NAAQS) for fine
particulates and/or ozone in any
downwind state. CAIR establishes State
budgets for SO, and NOx and requires
States to submit SIP revisions that
implement these budgets in States that
EPA concluded did contribute to
nonattainment in downwind states.
States have the flexibility to choose
which control measures to adopt to
achieve the budgets, including
participating in the EPA-administered
cap-and-trade programs. In the SIP
revision that EPA is proposing to
approve, Florida would meet CAIR
requirements by participating in the
EPA-administered cap-and-trade
programs addressing SO,, NOx annual,
and NOx ozone season emissions.

DATES: Comments must be received on
or before September 4, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0360 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: harder.stacy@epa.gov.

3. Fax: 404-562-9019.

4. Mail: “EPA-R04-0OAR-2007—
0360,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2007-
0360.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
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Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information, unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
proposal, please contact Ms. Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management

Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9042.
Ms. Harder can also be reached via
electronic mail at harder.stacy@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. What Action Is EPA Proposing To
Take?

EPA is proposing to approve a
revision to Florida’s SIP, submitted on
March 16, 2007. In its SIP revision,
Florida would meet CAIR requirements
by requiring certain electric generating
units (EGUs) to participate in the EPA-
administered State CAIR cap-and-trade
programs addressing SO», NOx annual,
and NOx ozone season emissions. EPA
is proposing to determine that the SIP,
as revised, will meet the applicable
requirements of CAIR. Any final action
approving the SIP will be taken by the
Regional Administrator for Region 4. As
a consequence of the SIP approval, the
Administrator of EPA will also issue a
final rule to withdraw the FIPs
concerning SO, NOx annual, and NOx
ozone season emissions for Florida. This
action will delete and reserve 40 CFR
52.540 and 40 CFR 52.541. The
withdrawal of the CAIR FIPs for Florida
is a conforming amendment that must
be made once the SIP is approved
because EPA’s authority to issue the
FIPs was premised on a deficiency in
the SIP for Florida. Once the SIP is fully
approved, EPA no longer has authority
for the FIPs. Thus, EPA will not have
the option of maintaining the FIPs
following the full SIP approval.
Accordingly, EPA does not intend to
offer an opportunity for a public hearing
or an additional opportunity for written
public comment on the withdrawal of
the FIPs.

II. What Is the Regulatory History of the
CAIR and the CAIR FIPs?

The CAIR was published by EPA on
May 12, 2005 (70 FR 25162). In this

rule, EPA determined that 28 States and
the District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
NAAQS for fine particles (PM- s) and/or
8-hour ozone in downwind States in the
eastern part of the country. As a result,
EPA required those upwind States to
revise their SIPs to include control
measures that reduce emissions of SO,
which is a precursor to PM, s formation,
and/or NOx, which is a precursor to
both ozone and PM. s formation. For
jurisdictions that contribute
significantly to downwind PM, s
nonattainment, CAIR sets annual State-
wide emission reduction requirements
(i.e., budgets) for SO, and annual State-
wide emission reduction requirements
for NOx. Similarly, for jurisdictions that
contribute significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, States
may implement these reduction
requirements by participating in the
EPA-administered cap-and-trade
programs or by adopting any other
control measures.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective on
May 25, 2005, that the States had failed
to submit SIPs meeting the requirements
of section 110(a)(2)(D). The SIPs were
due in July 2000, three years after the
promulgation of the 8-hour ozone and
PM, s NAAQS. These findings started a
two-year clock for EPA to promulgate a
FIP to address the requirements of
section 110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years, unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR State is subject to
the FIPs until the State fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR
FIPs require EGUs to participate in the
EPA-administered CAIR SO,, NOx
annual, and NOx ozone season trading
programs, as appropriate. The CAIR FIP
SO,, NOx annual, and NOx ozone
season trading programs impose
essentially the same requirements as,
and are integrated with, the respective
CAIR SIP trading programs. The
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integration of the FIP and SIP trading
programs means that these trading
programs will work together to create
effectively a single trading program for
each regulated pollutant (SO,, NOx
annual, and NOx ozone season) in all
States covered by the CAIR FIP or SIP
trading program for that pollutant. The
CAIR FIPs also allow States to submit
abbreviated SIP revisions that, if
approved by EPA, will automatically
replace or supplement certain CAIR FIP
provisions (e.g., the methodology for
allocating NOx allowances to sources in
the State), while the CAIR FIP remains
in place for all other provisions.

On April 28, 2006, EPA published
two additional CAIR-related final rules
that added the States of Delaware and
New Jersey to the list of States subject
to CAIR for PM> 5 and announced EPA’s
final decisions on reconsideration of
five issues, without making any
substantive changes to the CAIR
requirements.

III. What Are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the
NOx allowance allocation
methodology).

A State submitting a full SIP revision
may either adopt regulations that are
substantively identical to the model
rules or incorporate by reference the
model rules. CAIR provides that States
may only make limited changes to the
model rules if the States want to
participate in the EPA-administered
trading programs. A full SIP revision
may change the model rules, only by
altering their applicability and
allowance allocation provisions to:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR NOx ozone season trading
program;

2. Provide for State allocation of NOx
annual or ozone season allowances
using a methodology chosen by the
State;

3. Provide for State allocation of NOx
annual allowances from the compliance
supplement pool (CSP) using the State’s
choice of allowed, alternative
methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR SO,, NOx annual, or NOx ozone
season trading programs under the opt-
in provisions in the model rules.

An approved CAIR full SIP revision
addressing EGUs’ SO,, NOx annual, or
NOx ozone season emissions will
replace the CAIR FIP for that State for
the respective EGU emissions.

V. Analysis of Florida’s CAIR SIP
Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
pounds per million British thermal
units (Ib/mmBtu), for phase 1, and 0.125
Ib/mmBtu, for phase 2, to obtain
regional NOx budgets for 2009-2014
and for 2015 and thereafter,
respectively. EPA derived the State NOx
annual and ozone season budgets from
the regional budgets using State heat
input data adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.
Under CAIR, each allowance allocated
in the Acid Rain Program for the years
in phase 1 of CAIR (2010 through 2014)
authorizes 0.5 ton of SO, emissions in
the CAIR trading program, and each
Acid Rain Program allowance allocated
for the years in phase 2 of CAIR (2015
and thereafter) authorizes 0.35 ton of
SO, emissions in the CAIR trading
program.

In this action, EPA is proposing
approval of Florida’s SIP revision that
adopts the budgets established for the
State in CAIR, i.e., 99,445 (2009-2014)
and 82,871 (2015—thereafter) tons for
NOx annual emissions, 47,912 (2009—
2014) and 39,926 (2015—thereafter) tons
for NOx ozone season emissions, and
253,450 (2010-2014) and 177,415
(2015—thereafter) tons for SO,
emissions. Florida’s SIP revision sets
these budgets as the total amounts of
allowances available for allocation for
each year under the EPA-administered
cap-and-trade programs.

Florida has committed to revising the
definitions of ““permitting authority”
and “State” in its CAIR rules in order
to ensure that allowances issued by all
States with approved rules providing for
participation in the respective EPA-
administered cap-and-trade programs
are fungible and can be traded and used
by all sources in all these States, as
intended. EPA discovered after review
of other States’ rules, but after Florida
had adopted its CAIR rules, that there
was an issue related to these definitions
when they are revised to refer only to
a specific State.

In Florida’s rules for CAIR, the EPA
model trading rules were revised to
limit all references to ‘‘permitting
authority” to refer to the Florida
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Department of Environmental
Protection. Similarly, references to
“State”” were limited to refer to Florida.
These changes are acceptable in most,
but not all, instances under the current
model rules. In certain definitions in the
model rules incorporated by Florida
(i.e., “allocate” or “allocation,” “CAIR
NOx allowance,” “CAIR SO,
allowance,” and “CAIR NOx Ozone
Season allowance”), it is important that
the term “permitting authority” cover
permitting authorities in all States that
choose to participate in the respective
EPA-administered trading programs and
that the term “State” cover all such
States. This is necessary to ensure that
all allowances issued in each EPA-
administered trading program are
fungible and can be traded and used for
compliance with the allowance-holding
requirement in any State in the program.
On May 24, 2007, EPA participated in
a teleconference with Florida and
outlined necessary definition revisions.
EPA received a letter from Florida dated
June 22, 2007, and a supplemental
electronic mail submission on July 11,
2007, that provide a commitment to
make these rule revisions in its CAIR
rules in early 2008. Specifically, in the
June 22, 2007, letter and supplemental
submission on July 11, 2007, Florida
commits to revising section 62—
296.470(1) of Florida’s rule to state that:
the limitation of the “permitting
authority” definition only to Florida
does not apply when this term is used
in the definitions of “‘allocate’ or
‘allocation’,” “CAIR NOx allowance,”
“CAIR SO, allowance,” and “CAIR NOx
Ozone Season allowance;” and the
limitation of the “State’” definition only
to Florida does not apply when the term
is used in the definitions of “CAIR NOx
allowance,” “CAIR SO, allowance,” and
“CAIR NOx Ozone Season allowance.”

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season model trading rules both largely
mirror the structure of the NOx SIP Call
model trading rule in 40 CFR part 96,
subparts A through I. While the
provisions of the NOx annual and
ozone-season model rules are similar,
there are some differences. For example,
the NOx annual model rule (but not the
NOx ozone season model rule) provides
for a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season model rule
reflects the fact that the CAIR NOx
ozone season trading program replaces
the NOx SIP Call trading program after
the 2008 ozone season and is
coordinated with the NOx SIP Call

program. The NOx ozone season model
rule provides incentives for early
emissions reductions by allowing
banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO»
model rule are also similar to the
provisions of the NOx annual and ozone
season model rules. However, the SO,
model rule is coordinated with the
ongoing Acid Rain SO, cap-and-trade
program under CAA title IV. The SO,
model rule uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.5 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA also used the CAIR model
trading rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO,, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO», NOx annual, and NOx ozone
season trading programs.

In the SIP revision, Florida chooses to
implement its CAIR budgets by
requiring EGUs to participate in EPA-
administered cap-and-trade programs
for SO,, NOx annual, and NOx ozone
season emissions. Florida has adopted a
full SIP revision that adopts, with
certain allowed changes discussed
below, the CAIR model cap-and-trade
rules for SO,, NOx annual, and NOx
ozone season emissions.

C. Applicability Provisions for Non-EGU
NOx SIP Call Sources

In general, the CAIR model trading
rules apply to any stationary, fossil-fuel-
fired boiler or stationary, fossil-fuel-
fired combustion turbine serving at any
time, since the later of November 15,
1990, or the start-up of the unit’s
combustion chamber, a generator with

nameplate capacity of more than 25
MWe producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
States exercising this option to add the
applicability provisions in the State’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the State’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.
units serving a generator with a
nameplate capacity of 25 MWe or less)
that the State currently requires to be in
the NOx SIP Call trading program.

Because Florida was not included in
the NOx SIP Call trading program,
Florida did not have an option of
expanding the applicability provisions
of the CAIR NOx ozone season trading
program.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

States may establish in their SIP
submissions a different NOx allowance
allocation methodology that will be
used to allocate allowances to sources in
the States, if certain requirements are
met concerning the timing of
submission of units’ allocations to the
Administrator for recordation and the
total amount of allowances allocated for
each control period. In adopting
alternative NOx allowance allocation
methodologies, States have flexibility
with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and
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4. The use of allowance set-asides
and, if used, their size.

Florida has chosen to replace the
provisions of the CAIR NOx annual
model trading rule concerning the
allocation of NOx annual allowances
with its own methodology. Florida has
chosen to distribute NOx annual
allowances based upon a methodology
that is similar, but not identical, to that
in the CAIR model trading rule for
existing and new units. Under Florida’s
rule and the CAIR model rule, existing
units are allocated NOx allowances in
proportion to their “fuel-adjusted
control period heat input” during the
baseline period. However, in addition to
the fuel adjustment factors used to
calculate adjusted heat input in the
CAIR model rule, Florida has also
developed a separate 150% fuel factor
for existing biomass-fired units that use
best available control technology
(BACT). Further, in Florida’s rule, as in
the CAIR model rule, new units are
allocated NOx allowances in proportion
to their “converted control period heat
input.” However, unlike the CAIR
model rule, Florida’s rule categorizes
new units as those commencing
operation on or after January 1, 2007,
(rather than January 1, 2001), and
establishes a new unit set set-aside of
five percent for all control years (rather
than five percent through 2014 and
three percent thereafter). Moreover,
under Florida’s rule, allocations are
scheduled to be made in 2006, 2009,
and every three years thereafter, with
three-year blocks of allocations being
made generally four years in advance.
Florida’s rule also limits the number of
years for which permanently retired
units are allocated allowances after
retirement.

Florida has chosen to replace the
provisions of the CAIR NOx ozone
season model trading rule concerning
allowance allocations with its own
methodology. Florida has chosen to
distribute NOx ozone season allowances
based upon the same allowance
allocation methodology described above
for NOx annual allowances.

E. Allocation of NOx Allowances From
Compliance Supplement Pool

The CAIR rule establishes a CSP to
provide an incentive for early
reductions in NOx annual emissions.
The CSP consists of 200,000 CAIR NOx
annual allowances of vintage 2009 for
the entire CAIR region, and a State’s
share of the CSP is based upon the
projected magnitude of the emission
reductions required by CAIR in that
State. States may distribute CSP
allowances, one allowance for each ton
of early reduction, to sources that make

NOx reductions during 2007 or 2008
beyond what is required by any
applicable State or Federal emission
limitation. States also may distribute
CSP allowances based upon a
demonstration of need for an extension
of the 2009 deadline for implementing
emission controls.

The CAIR annual NOx model trading
rule establishes specific methodologies
for allocations of CSP allowances. States
may choose an allowed, alternative CSP
allocation methodology to be used to
allocate CSP allowances to sources in
the States.

Florida has not chosen to modify the
provisions of the CAIR NOx annual
model trading rule concerning the
allocation of allowances from the CSP.
Florida has chosen to distribute CSP
allowances using an allocation
methodology that is the same as EPA’s
model rule. The CSP is an additional
8,335 annual NOx allowances given to
the State for 2009, and there is no CSP
for ozone-season allowances.

F. Individual Opt-In Units

The opt-in provisions of the CAIR SIP
model trading rules allow certain non-
EGUs (i.e., boilers, combustion turbines,
and other stationary fossil-fuel-fired
devices) that do not meet the
applicability criteria for a CAIR trading
program to participate voluntarily in
(i.e., opt into) the CAIR trading program.
A non-EGU may opt into one or more
of the CAIR trading programs. In order
to qualify to opt into a CAIR trading
program, a unit must vent all emissions
through a stack and be able to meet
monitoring, recordkeeping, and
recording requirements of 40 CFR part
75. The owners and operators seeking to
opt a unit into a CAIR trading program
must apply for a CAIR opt-in permit. If
the unit is issued a CAIR opt-in permit,
the unit becomes a CAIR unit, is
allocated allowances, and must meet the
same allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. States
may adopt the CAIR opt-in provisions
entirely or may adopt them but exclude
one of the methodologies for allocating
allowances. States may also decline to
adopt the opt-in provisions at all.

Florida has chosen not to allow non-
EGUs meeting certain requirements to
opt into the CAIR NOx annual trading
program.

Florida has chosen not to allow non-
EGUs meeting certain requirements to
opt into the CAIR NOx ozone season
trading program.

Florida has chosen not to allow
certain non-EGUs to opt into the CAIR
SO, trading program.

VI. Proposed Actions

EPA is proposing to approve Florida’s
full CAIR SIP revision submitted on
March 16, 2007. Under this SIP revision,
Florida is choosing to participate in the
EPA-administered cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. The SIP
revision (revised as discussed above)
meets the applicable requirements in 40
CFR 51.123(0) and (aa), with regard to
NOx annual and NOx ozone season
emissions, and 40 CFR 51.124(o), with
regard to SO, emissions. Further,
Florida has agreed to make the technical
corrections to certain definitions as
discussed above. Therefore, EPA is
proposing to determine that the SIP, as
revised, will meet the requirements of
CAIR. As a consequence of the SIP
approval, the Administrator of EPA will
also issue, without providing an
opportunity for a public hearing or an
additional opportunity for written
public comment, a final rule to
withdraw the CAIR FIPs concerning
SO,, NOx annual, NOx ozone season
emissions for Florida. This action will
delete and reserve 40 CFR 52.540 and 40
CFR 52.541.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely proposes
to approve State law as meeting Federal
requirements and would impose no
additional requirements beyond those
imposed by State law. Accordingly, the
Administrator certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
proposes to approve pre-existing
requirements under State law and
would not impose any additional
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enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This proposal also does not have
tribal implications because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
proposed action also does not have
Federalism implications because it
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This action
merely proposes to approve a State rule
implementing a Federal standard and
will result, as a consequence of that
approval, in the Administrator’s
withdrawal of the CAIR FIP. It does not
alter the relationship or the distribution
of power and responsibilities
established in the CAA. This proposed
rule also is not subject to Executive
Order 13045 “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it would approve a State
rule implementing a Federal Standard.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule would not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,

Reporting and recordkeeping
requirements, Sulfur dioxide.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 25, 2007.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E7—-14981 Filed 8—1-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2007-0251-200719; FRL—
8449-3]

Approval of Implementation Plans of
Georgia: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Georgia State
Implementation Plan (SIP) submitted on
March 28, 2007. This revision addresses
the requirements of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006. EPA is proposing to determine
that the SIP revision fully implements
the CAIR requirements for Georgia.
Therefore, as a consequence of the SIP
approval, EPA will also withdraw the
CAIR Federal Implementation Plans
(CAIR FIPs) concerning sulfur dioxide
(SO») and nitrogen oxides (NOx) annual
emissions for Georgia. The CAIR FIPs
for all States in the CAIR region were
promulgated on April 28, 2006, and
subsequently revised on December 13,
2006.

CAIR requires States to reduce
emissions of SO, and NOx that
significantly contribute to
nonattainment of, and interfere with
maintenance of, the national ambient air
quality standards (NAAQS) for fine
particulates and/or ozone in any
downwind state. CAIR establishes State
budgets for SO, and NOx and requires
States to submit SIP revisions that
implement these budgets in States that
EPA concluded did contribute to
nonattainment in downwind states.
States have the flexibility to choose
which control measures to adopt to
achieve the budgets, including
participating in the EPA-administered
cap-and-trade programs. In the SIP
revision that EPA is proposing to
approve, Georgia would meet CAIR
requirements by participating in the
EPA-administered cap-and-trade

programs addressing SO, and NOx
annual emissions.

DATES: Comments must be received on
or before September 4, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0251, by one of the
following methods:

1. http://www.regulations.gov: Follow
the online instructions for submitting
comments.

2. E-mail: harder.stacy@epa.gov.

3. Fax: 404-562-9019.

4. Mail: “EPA-R04-0OAR-2007—
0251,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2007—
0251.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov website is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information, unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
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you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
proposal, please contact Ms. Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9042.
Ms. Harder can also be reached via
electronic mail at harder.stacy@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. What Action Is EPA Proposing to
Take?

EPA is proposing to approve a
revision to Georgia’s SIP, submitted on
March 28, 2007. In its SIP revision,
Georgia would meet CAIR requirements
by requiring certain electric generating
units (EGUs) to participate in the EPA-
administered State CAIR cap-and-trade
programs addressing SO, and NOx
annual emissions. EPA is proposing to
determine that the SIP, as revised, will
meet the applicable requirements of
CAIR. Any final action approving the
SIP will be taken by the Regional
Administrator for Region 4. As a
consequence of the SIP approval, the
Administrator of EPA will also issue a
final rule to withdraw the FIPs
concerning SO, and NOx annual
emissions for Georgia. This action will
delete and reserve 40 CFR 52.584 and 40
CFR 52.585. The withdrawal of the
CAIR FIPs for Georgia is a conforming
amendment that must be made once the
SIP is approved because EPA’s authority
to issue the FIPs was premised on a
deficiency in the SIP for Georgia. Once
the SIP is fully approved, EPA no longer
has authority for the FIPs. Thus, EPA
will not have the option of maintaining
the FIPs following the full SIP approval.
Accordingly, EPA does not intend to
offer an opportunity for a public hearing
or an additional opportunity for written
public comment on the withdrawal of
the FIPs.

IT. What Is the Regulatory History of the
CAIR and the CAIR FIPs?

CAIR was published by EPA on May
12, 2005 (70 FR 25162). In this rule,
EPA determined that 28 States and the
District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
NAAQS for fine particles (PM> s) and/or
8-hour ozone in downwind States in the
eastern part of the country. As a result,
EPA required those upwind States to
revise their SIPs to include control
measures that reduce emissions of SO,
which is a precursor to PM, s formation,
and/or NOx, which is a precursor to
both ozone and PM. s formation. For
jurisdictions that contribute
significantly to downwind PM, s
nonattainment, CAIR sets annual State-
wide emission reduction requirements
(i.e., budgets) for SO, and annual State-
wide emission reduction requirements
for NOx. Similarly, for jurisdictions that
contribute significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, States
may implement these reduction

requirements by participating in the
EPA-administered cap-and-trade
programs or by adopting any other
control measures.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective on
May 25, 2005, that the States had failed
to submit SIPs meeting the requirements
of section 110(a)(2)(D). The SIPs were
due in July 2000, three years after the
promulgation of the 8-hour ozone and
PM, s NAAQS. These findings started a
two-year clock for EPA to promulgate a
FIP to address the requirements of
section 110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years, unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR State is subject to
the FIPs until the State fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR
FIPs require EGUs to participate in the
EPA-administered CAIR SO», NOx
annual, and NOx ozone season trading
programs, as appropriate. The CAIR FIP
SO,, NOx annual, and NOx ozone
season trading programs impose
essentially the same requirements as,
and are integrated with, the respective
CAIR SIP trading programs. The
integration of the FIP and SIP trading
programs means that these trading
programs will work together to create
effectively a single trading program for
each regulated pollutant (SO,, NOx
annual, and NOx ozone season) in all
States covered by the CAIR FIP or SIP
trading program for that pollutant. The
CAIR FIPs also allow States to submit
abbreviated SIP revisions that, if
approved by EPA, will automatically
replace or supplement certain CAIR FIP
provisions (e.g., the methodology for
allocating NOx allowances to sources in
the State), while the CAIR FIP remains
in place for all other provisions.

On April 28, 2006, EPA published
two additional CAIR-related final rules
that added the States of Delaware and
New Jersey to the list of States subject
to CAIR for PM, 5 and announced EPA’s
final decisions on reconsideration of
five issues, without making any
substantive changes to the CAIR
requirements.
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III. What are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGU s to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the

NOx allowance allocation
methodology).

A State submitting a full SIP revision
may either adopt regulations that are
substantively identical to the model
rules or incorporate by reference the
model rules. CAIR provides that States
may only make limited changes to the
model rules, if the States want to
participate in the EPA-administered
trading programs. A full SIP revision
may change the model rules only by
altering their applicability and
allowance allocation provisions to:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR NOx ozone season trading
program;

2. Provide for State allocation of NOx
annual or ozone season allowances
using a methodology chosen by the
State;

3. Provide for State allocation of NOx
annual allowances from the compliance
supplement pool (CSP) using the State’s
choice of allowed, alternative
methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR SO,, NOx annual, or NOx ozone
season trading programs under the opt-
in provisions in the model rules.

An approved CAIR full SIP revision
addressing EGUs’ SO,, NOx annual, or
NOx ozone season emissions will
replace the CAIR FIP for that State for
the respective EGU emissions.

V. Analysis of Georgia’s CAIR SIP
Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
pounds per million British thermal
units (0.151b/mmBtu), for phase 1, and
0.125 lb/mmBtu, for phase 2, to obtain
regional NOx budgets for 2009—-2014
and for 2015 and thereafter,
respectively. EPA derived the State NOx
annual and ozone season budgets from
the regional budgets using State heat
input data adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.
Under CAIR, each allowance allocated
in the Acid Rain Program for the years
in phase 1 of CAIR (2010 through 2014)
authorizes 0.5 ton of SO, emissions in
the CAIR trading program, and each
Acid Rain Program allowance allocated

for the years in phase 2 of CAIR (2015
and thereafter) authorizes 0.35 ton of
SO, emissions in the CAIR trading
program.

In this action, EPA is proposing
approval of Georgia’s SIP revision that
adopts the budgets established for the
State in CAIR, i.e., 66,321 (2009—2014)
and 55,268 (2015—thereafter) tons for
NOx annual emissions, and 213,057
(2010-2014) and 149,140 (2015—
thereafter) tons for SO, emissions.
Georgia’s SIP revision sets these budgets
as the total amounts of allowances
available for allocation for each year
under the EPA-administered cap-and-
trade programs.

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season model trading rules both largely
mirror the structure of the NOx SIP Call
model trading rule in 40 CFR part 96,
subparts A through I. While the
provisions of the NOx annual and
ozone-season model rules are similar,
there are some differences. For example,
the NOx annual model rule (but not the
NOx ozone season model rule) provides
for a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season model rule
reflects the fact that the CAIR NOx
ozone season trading program replaces
the NOx SIP Call trading program after
the 2008 ozone season and is
coordinated with the NOx SIP Call
program. The NOx ozone season model
rule provides incentives for early
emissions reductions by allowing
banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO,
model rule are also similar to the
provisions of the NOx annual and ozone
season model rules. However, the SO,
model rule is coordinated with the
ongoing Acid Rain SO, cap-and-trade
program under CAA title IV. The SO,
model rule uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing one ton of
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emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA also used the CAIR model
trading rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO;, NOx annual, and NOx ozone
season trading programs.

In the SIP revision, Georgia chooses to
implement its CAIR budgets by
requiring EGUs to participate in EPA-
administered cap-and-trade programs
for SO, and NOx annual emissions.
Georgia has adopted a full SIP revision
that adopts, with certain allowed
changes discussed below, the CAIR
model cap-and-trade rules for SO,, and
NOx annual emissions.

C. Applicability Provisions for Non-EGU
NOx SIP Call Sources

In general, the CAIR model trading
rules apply to any stationary, fossil-fuel-
fired boiler or stationary, fossil-fuel-
fired combustion turbine serving at any
time, since the later of November 15,
1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
MWe producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
States exercising this option to add the
applicability provisions in the State’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the State’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.
units serving a generator with a
nameplate capacity of 25 MWe or less)
that the State currently requires to be in
the NOx SIP Call trading program.

Because Georgia is not subject to the
CAIR NOx ozone season requirements,
Georgia will not participate in the CAIR
NOx ozone season trading program and
therefore did not have an option of
expanding the applicability provisions
of the CAIR NOx ozone season trading

program to include all non-EGUs in the
State’s NOx SIP Call trading program.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

States may establish in their SIP
submissions a different NOx allowance
allocation methodology that will be
used to allocate allowances to sources in
the States, if certain requirements are
met concerning the timing of
submission of units’ allocations to the
Administrator for recordation and the
total amount of allowances allocated for
each control period. In adopting
alternative NOx allowance allocation
methodologies, States have flexibility
with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

Georgia has chosen to replace the
provisions of the CAIR NOx annual
model trading rule concerning the
allocation of NOx annual allowances
with its own methodology. Georgia has
chosen to distribute NOx annual
allowances based upon allocation
methods for both existing and new
units. Georgia defines an existing unit as
one that commences operation prior to
January 1, 2006, rather than 2001 as in
EPA’s model rule. Georgia defines new
sources as those that have commenced
operation on or after January 1, 2006,
and do not yet have a baseline heat
input. Under Georgia’s cap and trade
program, allowances will be allocated to
EGUs in an amount no greater than the
NOx budget established in EPA’s model
rule. Allocations are based on the
highest annual amount of heat input
during a baseline period, using heat
input figures that are fuel-adjusted as set
forth in EPA’s model rule. Allowances
are initially allocated for 2010 through
2011 and are allocated on a year-by-year
basis, about three years in advance, for

2012 and each subsequent year. The
baseline period for initial allocations is
2001-2005, and will be updated
annually for subsequent allocations. For
years 2010 and thereafter, 97 percent of
the budget will be allocated to existing
sources, with the remaining three
percent allocated to new sources. A
new-unit set aside will be established
for each control period, and will be
allocated CAIR NOx allowances equal to
1,990 and 1,658 for control periods
2009-2014, and 2015 and thereafter,
respectively.

However, the new-unit set aside
provisions in Georgia’s rule contain
certain cross-citation errors and, for
example (in Rule 391-3—
1.02(12)(f)(3)(iii)), inadvertently fail to
reference the provisions establishing the
size of the new-unit set aside. Further,
the allowance recordation provisions in
Georgia’s rule contain certain citation
errors and establish deadlines for the
EPA Administrator’s recordation of the
allowance allocations in the allowance
tracking system that are inconsistent
with the allocation schedule established
in Georgia’s rule. While the allocation
schedule requires allocations to be made
about three years in advance, the
recordation schedule (in Rule 391-3-1—
.02(g)(1)(i) and (ii)) does not require
allocations to be recorded in advance at
all. Georgia indicated in its response to
comments in its CAIR SIP rulemaking
that the State will revise the rule to
correct all of these errors. See Responses
to Comments Received During the
Public Comment Period Regarding
Proposed Revisions to Air Quality
Rules, Chapter 391-3-1 at C.—10
through C-11 (February 12, 2007).
Moreover, EPA interprets Georgia’s
existing rule to limit total annual
allocations to new units to the amount
of the allowances in the applicable new-
unit set aside and intends to record
allowances in a manner consistent with
the allocation schedule.

E. Allocation of NOx Allowances From
Compliance Supplement Pool

The CAIR rule establishes a CSP to
provide an incentive for early
reductions in NOx annual emissions.
The CSP consists of 200,000 CAIR NOx
annual allowances of vintage 2009 for
the entire CAIR region, and a State’s
share of the CSP is based upon the
projected magnitude of the emission
reductions required by CAIR in that
State. States may distribute CSP
allowances, one allowance for each ton
of early reduction, to sources that make
NOx reductions during 2007 or 2008
beyond what is required by any
applicable State or Federal emission
limitation. States also may distribute
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CSP allowances based upon a
demonstration of need for an extension
of the 2009 deadline for implementing
emission controls.

The CAIR annual NOx model trading
rule establishes specific methodologies
for allocations of CSP allowances. States
may choose an allowed, alternative CSP
allocation methodology to be used to
allocate CSP allowances to sources in
the States.

Georgia has not chosen to modify the
provisions of the CAIR NOx annual
model trading rule concerning the
allocation of allowances from the CSP.
Georgia has chosen to distribute CSP
allowances using an allocation
methodology that is the same as EPA’s
model rule. The CSP provides up to
12,397 CAIR NOx annual allowances to
be allocated by the State for 2009.

F. Individual Opt-In Units

The opt-in provisions of the CAIR SIP
model trading rules allow certain non-
EGUs (i.e., boilers, combustion turbines,
and other stationary fossil-fuel-fired
devices) that do not meet the
applicability criteria for a CAIR trading
program to participate voluntarily in
(i.e., opt into) the CAIR trading program.
A non-EGU may opt into one or more
of the CAIR trading programs. In order
to qualify to opt into a CAIR trading
program, a unit must vent all emissions
through a stack and be able to meet
monitoring, recordkeeping, and
recording requirements of 40 CFR part
75. The owners and operators seeking to
opt a unit into a CAIR trading program
must apply for a CAIR opt-in permit. If
the unit is issued a CAIR opt-in permit,
the unit becomes a CAIR unit, is
allocated allowances, and must meet the
same allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. States
may adopt the CAIR opt-in provisions
entirely or may adopt them but exclude
one of the methodologies for allocating
allowances. States may also decline to
adopt the opt-in provisions at all.

Georgia has chosen not to allow non-
EGUs meeting certain requirements to
opt into the CAIR NOx annual trading
program.

Georgia has chosen not to allow
certain non-EGUs to opt into the CAIR
SO, trading program.

VI. Proposed Actions

EPA is proposing to approve Georgia’s
full CAIR SIP revision submitted on
March 28, 2007. Under this SIP revision,
Georgia is choosing to participate in the
EPA-administered cap-and-trade
programs for SO, and NOx annual
emissions. The SIP revision (interpreted
by EPA as discussed above) meets the
applicable requirements in 40 CFR
51.123(0) and (aa), with regard to NOx
annual emissions, and 40 CFR
51.124(0), with regard to SO, emissions.
Further, Georgia has agreed to make the
technical corrections discussed above to
clarify the allowance allocation
procedures and make the allowance
recordation procedures consistent with
the allocation procedures. Therefore,
EPA is proposing to determine that the
SIP, as revised, will meet the
requirements of CAIR. As a consequence
of the SIP approval, the Administrator
of EPA will also issue, without
providing an opportunity for a public
hearing or an additional opportunity for
written public comment, a final rule to
withdraw the CAIR FIPs concerning SO,
and NOx annual emissions for Georgia.
This action will delete and reserve 40
CFR 52.584 and 40 CFR 52.585.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely proposes
to approve State law as meeting Federal
requirements and would impose no
additional requirements beyond those
imposed by State law. Accordingly, the
Administrator certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
proposes to approve pre-existing
requirements under State law and
would not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This proposal also does not have
tribal implications because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
proposed action also does not have
Federalism implications because it
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This action
merely proposes to approve a State rule
implementing a Federal standard and
will result, as a consequence of that
approval, in the Administrator’s
withdrawal of the CAIR FIP. It does not
alter the relationship or the distribution
of power and responsibilities
established in the CAA. This proposed
rule also is not subject to Executive
Order 13045 “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it would approve a State
rule implementing a Federal Standard.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule would not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Authority: 42 U.S.C. 7401 et seq.
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Dated: July 25, 2007.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E7-15055 Filed 8-1-07; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R04-OAR-2007-0548—-200728; FRL—
8449-4]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Georgia:
Redesignation of the Macon 8-Hour
Ozone Nonattainment Area to
Attainment for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 15, 2007, the State of
Georgia, through the Georgia
Environmental Protection Division
(EPD), submitted a request to
redesignate the Macon 8-hour ozone
nonattainment area to attainment for the
8-hour ozone National Ambient Air
Quality Standard (NAAQS); and to
approve a State Implementation Plan
(SIP) revision containing a maintenance
plan for the Macon Area. The Macon 8-
hour ozone area is comprised of Bibb
County, and a portion of Monroe County
located in middle Georgia (hereafter
referred to as the “Macon Area”). In this
action, EPA is proposing to approve
Georgia’s 8-hour ozone redesignation
request for the Macon Area.
Additionally, EPA is proposing to
approve the 8-hour ozone maintenance
plan for the Macon Area, including the
regional motor vehicle emissions
budgets (MVEBs) for nitrogen oxides
(NOx) and volatile organic compounds
(VOCs). This proposed approval of
Georgia’s redesignation request is based
on EPA’s determination that Georgia has
demonstrated that the Macon Area has
met the criteria for redesignation to
attainment specified in the Clean Air
Act (CAA), including the determination
that the entire Macon 8-hour ozone
nonattainment area has attained the 8-
hour ozone standard. In this action, EPA
is also describing the status of its
transportation conformity adequacy
determination for the new regional
MVEBs for 2020 that are contained in
the 8-hour ozone maintenance plan for
the Macon Area.

DATES: Comments must be received on
or before September 4, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0548, by one of the
following methods:

(a) http://www.regulations.gov:
Follow the on-line instructions for
submitting comments.

(b) E-mail: Harder.Stacy@epa.gov.

(c) Fax: (404) 562—9019.

(d) Mail: EPA-R04—OAR-2007-0548,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

(e) Hand Delivery or Courier: Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2007—
0548. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or

viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
Www.ef(na.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Ms.
Stacy Harder of the Regulatory
Development Section at the Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Ms.
Harder’s telephone number is (404)
562—9042. She can also be reached via
electronic mail at harder.stacy@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Proposed Actions Is EPA Taking?

II. What Is the Background for EPA’s
Proposed Actions?

III. What Are the Criteria for Redesignation?

IV. Why Is EPA Proposing These Actions?

V. What Is the Effect of EPA’s Proposed
Actions?

VI. What Is EPA’s Analysis of the Request?

VII. What Are the Proposed Regional MVEBs
for the Macon Area?

VII. What Is the Status of EPA’s Adequacy
Determination for MVEBs for the Year
2020 for the Macon Area?

IX. Proposed Action on the Redesignation
Request and Maintenance Plan SIP
Revision Including Proposed Approval
of the 2020 MVEBs

X. Statutory and Executive Order Reviews

I. What Proposed Actions Is EPA
Taking?

EPA is proposing to take three related
actions which are summarized below
and described in greater detail
throughout this notice of proposed



Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Proposed Rules

42355

rulemaking: (1) To redesignate the
Macon Area to attainment for the 8-hour
ozone NAAQS; (2) to approve Georgia’s
8-hour ozone maintenance plan into the
Georgia SIP, including the associated
MVEBs; and (3) to notify the public of
the status of EPA’s adequacy
determination for the Macon Area
MVEBEs.

First, EPA is proposing to determine
that the Macon Area has attained the 8-
hour ozone standard, and that the
Macon Area has met the requirements
for redesignation under section
107(d)(3)(E) of the CAA. EPA is now
proposing to approve a request to
change the legal designation of the
Macon Area from nonattainment to
attainment for the 8-hour ozone
NAAQS.

Second, EPA is proposing to approve
Georgia’s 8-hour ozone maintenance
plan for the Macon Area (such approval
being one of the CAA criteria for
redesignation to attainment status). The
maintenance plan is designed to help
keep the Macon Area in attainment for
the 8-hour ozone NAAQS through 2020.
Consistent with the CAA, the
maintenance plan that EPA is proposing
to approve today also includes 2020
regional MVEBs for NOx and VOGs.
Therefore, EPA is proposing to approve
into the Georgia SIP the 2020 regional
MVEBs that are included as part of
Georgia’s maintenance plan. These
regional MVEBs apply to the entire
Macon Area.

Third, EPA is notifying the public of
the status of EPA’s adequacy process for
the newly-established 2020 MVEBs for
the Macon Area. The adequacy
comment period for the Macon Area’s
2020 MVEBs began on June 21, 2007,
with EPA’s posting of the availability of
this submittal on EPA’s Adequacy Web
site (http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm).
The adequacy comment period for these
MVEBs closed on July 23, 2007. No
adverse comments were received on this
submittal during the adequacy public
comment period. Please see section VIII
of this rulemaking for further
explanation of this process, and for
more details on the MVEBs.

Today’s notice of proposed
rulemaking is in response to Georgia’s
June 15, 2007, SIP submittal. The June
15, 2007, submittal requested
redesignation of the Macon Area, and
included a SIP revision addressing the
specific issues summarized above, and
the necessary elements for redesignation
described in section 107(d)(3)(E) of the
CAA.

II. What Is the Background for EPA’s
Proposed Actions?

Ground-level ozone is not emitted
directly by sources. Rather, emissions of
NOx and VOCs react in the presence of
sunlight to form ground-level ozone.
NOx and VOCs are referred to as
precursors of ozone. The CAA
establishes a process for air quality
management through the NAAQS.

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm). This new
standard is more stringent than the
previous 1-hour ozone standard. Under
EPA regulations at 40 CFR part 50, the
8-hour ozone standard is attained when
the 3-year average of the annual fourth
highest daily maximum 8-hour average
ambient air quality ozone concentration
is less than or equal to 0.08 ppm (i.e.,
0.084 ppm when rounding is
considered). (See, 69 FR 23857 (April
30, 2004) for further information.)
Ambient air quality monitoring data for
the 3-year period must meet a data
completeness requirement. The ambient
air quality monitoring data
completeness requirement is met when
the average percent of days with valid
ambient monitoring data is greater than
90 percent, and no single year has less
than 75 percent data completeness as
determined in Appendix I of part 50.
Specifically, section 2.3 of 40 CFR part
50, Appendix I, “Comparisons with the
Primary and Secondary Ozone
Standards” states:

“The primary and secondary ozone
ambient air quality standards are met at an
ambient air quality monitoring site when the
3-year average of the annual fourth-highest
daily maximum 8-hour average ozone
concentration is less than or equal to 0.08
ppm. The number of significant figures in the
level of the standard dictates the rounding
convention for comparing the computed 3-
year average annual fourth-highest daily
maximum 8-hour average ozone
concentration with the level of the standard.
The third decimal place of the computed
value is rounded, with values equal to or
greater than 5 rounding up. Thus, a
computed 3-year average ozone
concentration of 0.085 ppm is the smallest
value that is greater than 0.08 ppm.”

The CAA required EPA to designate
as nonattainment any area that was
violating the 8-hour ozone NAAQS
based on the three most recent years of
ambient air quality data. The Macon 8-
hour ozone nonattainment area was
designated using 2001-2003 ambient air
quality data. The Federal Register
document making these designations
was signed on April 15, 2004, and
published on April 30, 2004 (69 FR
23857). The CAA contains two sets of
provisions—subpart 1 and subpart 2—

that address planning and control
requirements for ozone nonattainment
areas. (Both are found in title I, part D.)
Subpart 1 (which EPA refers to as
“basic” nonattainment) contains
general, less prescriptive, requirements
for nonattainment areas for any
pollutant—including ozone—governed
by a NAAQS. Subpart 2 (which EPA
refers to as ‘““classified” nonattainment)
provides more specific requirements for
certain ozone nonattainment areas.
Some 8-hour ozone nonattainment areas
are subject only to the provisions of
subpart 1. Other 8-hour ozone
nonattainment areas are also subject to
the provisions of subpart 2. Under
EPA’s Phase 1 8-hour ozone
implementation rule (69 FR 23857)
(Phase 1 Rule), signed on April 15,
2004, and published April 30, 2004, an
area was classified under subpart 2
based on its 8-hour ozone design value
(i.e., the 3-year average of the annual
fourth-highest daily maximum 8-hour
average ozone concentrations), if it had
a 1-hour design value at or above 0.121
ppm (the lowest 1-hour design value in
Table 1 of subpart 2). All other areas are
covered under subpart 1, based upon
their 8-hour ambient air quality design
values.

On April 30, 2004, EPA designated
the Macon Area as a “basic” 8-hour
ozone nonattainment area (see, 69 FR
23857, April 30, 2004). On June 15,
2007, when Georgia submitted its final
redesignation request, the Macon Area
was classified under subpart 1 of the
CAA, and was obligated to meet only
the subpart 1 requirements.

Various aspects of EPA’s Phase 1 8-
hour ozone implementation rule were
challenged in court. On December 22,
2006, the U.S. Court of Appeals for the
District of Columbia Circuit (DC Circuit
Court) vacated EPA’s Phase 1
Implementation Rule for the 8-hour
Ozone Standard (69 FR 23951, April 30,
2004). South Coast Air Quality
Management Dist. (SCAQMD) v. EPA,
472 F.3d 882 (DC Cir. 2006). On June 8,
2007, in response to several petitions for
rehearing, the DC Circuit Court clarified
that the Phase 1 Rule was vacated only
with regard to those parts of the Rule
that had been successfully challenged.
Therefore, the Phase 1 Rule provisions
related to classifications for areas
currently classified under subpart 2 of
title I, part D of the CAA as 8-hour
nonattainment areas, the 8-hour
attainment dates and the timing for
emissions reductions needed for
attainment of the 8-hour ozone NAAQS
remain effective. The June 8th decision
left intact the Court’s rejection of EPA’s
reasons for implementing the 8-hour
standard in certain nonattainment areas
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under subpart 1 in lieu of subpart 2. By
limiting the vacatur, the Court let stand
EPA’s revocation of the 1-hour standard
and those anti-backsliding provisions of
the Phase 1 Rule that had not been
successfully challenged. The June 8th
decision reaffirmed the December 22,
2006, decision that EPA had improperly
failed to retain measures required for 1-
hour nonattainment areas under the
anti-backsliding provisions of the
regulations: (1) Nonattainment area New
Source Review (NSR) requirements
based on an area’s 1-hour nonattainment
classification; (2) Section 185 penalty
fees for 1-hour severe or extreme
nonattainment areas; and (3) measures
to be implemented pursuant to section
172(c)(9) or 182(c)(9) of the CAA, on the
contingency of an area not making
reasonable further progress toward
attainment of the 1-hour NAAQS, or for
failure to attain that NAAQS. The June
8th decision clarified that the Court’s
reference to conformity requirements for
anti-backsliding purposes was limited to
requiring the continued use of 1-hour
motor vehicle emissions budgets until 8-
hour budgets were available for 8-hour
conformity determinations, which is
already required under EPA’s
conformity regulations. The Court thus
clarified that 1-hour conformity
determinations are not required for anti-
backsliding purposes.

This section sets forth EPA’s views on
the potential effect of the Court’s rulings
on this proposed redesignation action.
For the reasons set forth below, EPA
does not believe that the Court’s rulings
alter any requirements relevant to this
redesignation action so as to preclude
redesignation, and do not prevent EPA
from proposing or ultimately finalizing
this redesignation. EPA believes that the
Court’s December 22, 2006, and June 8,
2007, decisions impose no impediment
to moving forward with redesignation of
the Macon Area to attainment. Even in
light of the Court’s decisions,
redesignation is appropriate under the
relevant redesignation provisions of the
CAA and long-standing policies
regarding redesignation requests.

With respect to the 8-hour standard,
the Court’s ruling rejected EPA’s reasons
for classifying areas under subpart 1 for
the 8-hour standard, and remanded that
matter to the Agency. Consequently, it
is possible that this Area could, during
aremand to EPA, be reclassified under
subpart 2. Although any future decision
by EPA to classify this area under
subpart 2 might trigger additional future
requirements for the area, EPA believes
that this does not mean that
redesignation of the area cannot now go
forward. This belief is based upon (1)
EPA’s long-standing policy of evaluating

redesignation requests in accordance
with the requirements due at the time
the request is submitted; and (2)
consideration of the inequity of
applying retroactively any requirements
that might in the future be applied.

First, at the time the redesignation
request was submitted, the Macon Area
was classified under subpart 1 and was
obligated to meet only subpart 1
requirements. Under EPA’s long-
standing interpretation of section
107(d)(3)(E) of the CAA to qualify for
redesignation, states requesting
redesignation to attainment must meet
only the relevant SIP requirements that
came due prior to the submittal of a
complete redesignation request.
September 4, 1992, Calcagni
Memorandum (‘“‘Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division). See also,
Michael Shapiro Memorandum,
September 17, 1993, and 60 FR 12459,
12465—66 (March 7, 1995)
(Redesignation of Detroit-Ann Arbor,
Michigan). See, Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004), which upheld
this interpretation. See, e.g. also, 68 FR
25418, 25424, 25427 (May 12, 2003)
(redesignation of St. Louis, Missouri).

Moreover, it would be inequitable to
retroactively apply any new SIP
requirements that were not applicable at
the time the request was submitted. The
DC Circuit Court has recognized the
inequity in such retroactive rulemaking,
(See, Sierra Club v. Whitman, 285 F.3d
63 (DC Cir. 2002)), in which the Court
upheld a district court’s ruling refusing
to make retroactive an EPA
determination of nonattainment that
was past the statutory due date. Such a
determination would have resulted in
the imposition of additional
requirements on the area. The Court
stated, “Although EPA failed to make
the nonattainment determination within
the statutory time frame, Sierra Club’s
proposed solution only makes the
situation worse. Retroactive relief would
likely impose large costs on the States,
which would face fines and suits for not
implementing air pollution prevention
plans in 1997, even though they were
not on notice at the time.” Id. at 68.
Similarly, with regard to Georgia’s
redesignation request, it would be unfair
to penalize the Macon Area by applying
to it for purposes of redesignation,
additional SIP requirements under
subpart 2 that were not in effect at the
time it submitted its redesignation
request.

As noted earlier, in 2005, the ambient
ozone data for the Macon Area indicated
no further violations of the 8-hour ozone

NAAQS, using data from the 3-year
period of 2003—-2005 to demonstrate
attainment. As a result, on June 15,
2007, Georgia requested redesignation of
the Macon Area to attainment for the 8-
hour ozone NAAQS. The redesignation
request included three years of
complete, quality-assured ambient air
quality data for the ozone seasons
(March 1st until October 31st) of 2003—
2005, indicating that the 8-hour ozone
NAAQS has been achieved for the entire
Macon Area. Under the CAA,
nonattainment areas may be
redesignated to attainment if sufficient,
complete, quality-assured data is
available for the Administrator to
determine that the area has attained the
standard and the area meets the other
CAA redesignation requirements in
section 107(d)(3)(E).

II1. What Are the Criteria for
Redesignation?

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for
redesignation providing that: (1) The
Administrator determines that the area
has attained the applicable NAAQS; (2)
the Administrator has fully approved
the applicable implementation plan for
the area under section 110(k); (3) the
Administrator determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP
and applicable Federal air pollutant
control regulations and other permanent
and enforceable reductions; (4) the
Administrator has fully approved a
maintenance plan for the area as
meeting the requirements of section
175A; and, (5) the state containing such
area has met all requirements applicable
to the area under section 110 and part
D of the CAA.

EPA provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990, on April 16,
1992 (57 FR 13498), and supplemented
this guidance on April 28, 1992 (57 FR
18070). EPA has provided further
guidance on processing redesignation
requests in the following documents:

1. “Ozone and Carbon Monoxide
Design Value Calculations,”
Memorandum from Bill Laxton,
Director, Technical Support Division,
June 18, 1990;

2. “Maintenance Plans for
Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas,”
Memorandum from G. T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, April 30, 1992;
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3. “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from G.
T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, June 1,
1992;

4. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (hereafter referred to as the
“Calcagni Memorandum”’);

5. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (ACT) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992;

6. “Technical Support Documents
(TSD’s) for Redesignation of Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” Memorandum from G. T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, August 17, 1993;

7. “‘State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum
from Michael H. Shapiro, Acting
Assistant Administrator for Air and
Radiation, September 17, 1993;

8. “Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and CO Nonattainment Areas,”
Memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, November 30,
1993;

9. “Part D New Source Review (Part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994;
and

10. “Reasonable Further Progress,
Attainment Demonstration, and Related

Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995.

IV. Why Is EPA Proposing These
Actions?

On June 15, 2007, Georgia requested
redesignation of the Macon 8-hour
ozone nonattainment area to attainment
for the 8-hour ozone standard. EPA’s
evaluation indicates that Georgia has
demonstrated that the Macon Area has
attained the standard and has met the
requirements for redesignation set forth
in section 107(d)(3)(E) of the CAA. EPA
is also announcing the status of its
adequacy determination for the 2020
regional MVEBs, which is relevant to
the requested redesignation.

V. What Is the Effect of EPA’s Proposed
Actions?

EPA’s proposed actions establish the
basis upon which EPA may take final
action on the issues being proposed for
approval today. Approval of Georgia’s
redesignation request would change the
official designation of the Macon Area
for the 8-hour ozone NAAQS found at
40 CFR part 81. Approval of Georgia’s
request would also incorporate into the
Georgia SIP, a plan for the Macon Area
for maintaining the 8-hour ozone
NAAQS in the area through 2020. This
maintenance plan includes contingency
measures to remedy future violations of
the 8-hour ozone NAAQS. The
maintenance plan also establishes
regional MVEBs for the year 2020 of
7.8744 tpd for VOCs and 14.7712 tpd for
NOx, for the Macon Area. Approval of
Georgia’s maintenance plan would also
result in approval of the regional
MVEBs. Additionally, EPA is notifying
the public of the status of its adequacy
determination for the 2020 regional
MVEBs, pursuant to 40 CFR 93.118(f)(1).

VI. What Is EPA’s Analysis of the
Request?

EPA is proposing to make the
determination that the Macon Area has
attained the 8-hour ozone standard, and
that all other redesignation criteria have
been met for the Macon Area. The basis
for EPA’s determination for the area is
discussed in greater detail below.

Criteria (1)—The Macon Area Has
Attained the 8-hour Ozone NAAQS

EPA is proposing to determine that
the Macon Area has attained the 8-hour
ozone NAAQS. For ozone, an area may
be considered to be attaining the 8-hour
ozone NAAQS if there are no violations,
as determined in accordance with 40
CFR 50.10 and Appendix I of part 50,
based on three complete, consecutive
calendar years of quality-assured air
quality monitoring data. To attain this
standard, the 3-year average of the
fourth-highest daily maximum 8-hour
average ozone concentrations measured
at each monitor within an area over
each year must not exceed 0.08 ppm.
Based on the rounding convention
described in 40 CFR part 50, Appendix
I, the standard is attained if the design
value is 0.084 ppm or below. The data
must be collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in the EPA Air Quality System
(AQS). The monitors generally should
have remained at the same location for
the duration of the monitoring period
required for demonstrating attainment.

EPA reviewed ozone monitoring data
from the ambient ozone monitoring
station in the Macon Area for the ozone
season from 2003-2005. This data has
been quality assured and is recorded in
AQS. The fourth high average for 2003,
2004, and 2005, and the 3-year average
of these values (i.e., design values), are
summarized in Table 1 below. The 2006
data continues to demonstrate
attainment.

TABLE 1.—ANNUAL 4TH MAX HIGH AND DESIGN VALUE CONCENTRATION FOR 8-HOUR OZONE FOR THE MACON AREA

(In parts per million)

4th Highest value 3-year average
Site name (ppm)
2003 2004 2005 2006 2003-2005 | 2004-2006
MACON SE ... 0.081 0.086 0.082 0.077 0.083 0.082

As discussed above, the design value
for an area is the highest design value
recorded at any monitor in the area.
Therefore, the design value for the
Macon Area is (0.083) ppm, which
meets the standard as described above.

As discussed in more detail below,
Georgia has committed to continue
monitoring in this area in accordance
with 40 CFR part 58. The data submitted
by Georgia provides an adequate

demonstration that the Macon Area has
attained the 8-hour ozone NAAQS.
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Criteria (2)—Georgia Has a Fully
Approved SIP Under Section 110(k) for
the Macon Area and Criteria (5)—Has
Met All Applicable Requirements Under
Section 110 and Part D of the CAA

Below is a summary of how these two
criteria were met.

EPA has determined that Georgia has
met all applicable SIP requirements for
the Macon Area under section 110 of the
CAA (general SIP requirements). EPA
has also determined that the Georgia SIP
satisfies the criterion that it meet
applicable SIP requirements under part
D of title I of the CAA (requirements
specific to subpart 1 basic 8-hour ozone
nonattainment areas) in accordance
with section 107(d)(3)(E)(v). In addition,
EPA has determined that the SIP is fully
approved with respect to all applicable
requirements in accordance with section
107(d)(3)(E)(ii). In making these
determinations, EPA ascertained which
requirements are applicable to the area
and that if applicable, they are fully
approved under section 110(k). SIPs
must be fully approved only with
respect to applicable requirements.

a. The Macon Area has met all
applicable requirements under section
110 and part D of the CAA.

The September 4, 1992, Calcagni
Memorandum (see ‘“Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division,
September 4, 1992) describes EPA’s
interpretation of section 107(d)(3)(E).
Under this interpretation, to qualify for
redesignation, states requesting
redesignation to attainment must meet
only the relevant CAA requirements that
come due prior to the submittal of a
complete redesignation request. See
also, Michael Shapiro Memorandum,
(““SIP Requirements for Areas
Submitting Requests for Redesignation
to Attainment of the Ozone and Carbon
Monoxide NAAQS On or After
November 15, 1992,” September 17,
1993), and 60 FR 12459, 12465-66
(March 7, 1995) (redesignation of
Detroit-Ann Arbor, Michigan).
Applicable requirements of the CAA
that come due subsequent to the area’s
submittal of a complete redesignation
request remain applicable until a
redesignation is approved, but are not
required as a prerequisite to
redesignation. See, section 175A(c) of
the CAA; Sierra Club, 375 F.3d 537 (7th
Cir. 2004); see also, 68 FR 25424, 25427
(May 12, 2003) (redesignation of St.
Louis, Missouri).

General SIP requirements. Section
110(a)(2) of title I of the CAA delineates
the general requirements for a SIP,

which include enforceable emissions
limitations and other control measures,
means, or techniques, provisions for the
establishment and operation of
appropriate devices necessary to collect
data on ambient air quality, and
programs to enforce the limitations.
General SIP elements and requirements
are delineated in section 110(a)(2) of
title I, part A of the CAA. These
requirements include, but are not
limited to, the following: Submittal of a
SIP that has been adopted by the state
after reasonable public notice and
hearing; provisions for establishment
and operation of appropriate procedures
needed to monitor ambient air quality;
implementation of a source permit
program; provisions for the
implementation of part C requirements
(Prevention of Significant Deterioration
(PSD)) and provisions for the
implementation of part D requirements
(NSR permit programs); provisions for
air pollution modeling; and provisions
for public and local agency participation
in planning and emission control rule
development.

Section 110(a)(2)(D) requires that SIPs
contain certain measures to prevent
sources in a state from significantly
contributing to air quality problems in
another state. To implement this
provision, EPA has required certain
states to establish programs to address
the transport of air pollutants (NOx SIP
Call, Clean Air Interstate Rule (CAIR)).
EPA has also found, generally, that
states have not submitted SIPs under
section 110(a)(1) to meet the interstate
transport requirements of section
110(a)(2)(D)(1). However, the section
110(a)(2)(D) requirements for a state are
not linked with a particular
nonattainment area’s designation and
classification in that state. EPA believes
that the requirements linked with a
particular nonattainment area’s
designation and classifications are the
relevant measures to evaluate in
reviewing a redesignation request. The
transport SIP submittal requirements,
where applicable, continue to apply to
a state regardless of the designation of
any one particular area in the state.
Thus, we do not believe that the CAA’s
interstate transport requirements should
be construed to be applicable
requirements for purposes of
redesignation.

In addition, EPA believes that the
other section 110 elements not
connected with nonattainment plan
submissions and not linked with an
area’s attainment status are not
applicable requirements for purposes of
redesignation. The area will still be
subject to these requirements after the
area is redesignated. The section 110

and part D requirements, which are
linked with a particular area’s
designation and classification, are the
relevant measures to evaluate in
reviewing a redesignation request. This
approach is consistent with EPA’s
existing policy on applicability (i.e., for
redesignations) of conformity and
oxygenated fuels requirements, as well
as with section 184 ozone transport
requirements. See, Reading,
Pennsylvania, proposed and final
rulemakings (61 FR 53174-531786,
October 10, 1996), (62 FR 24826, May 7,
1997); Cleveland-Akron-Loraine, Ohio,
final rulemaking (61 FR 20458, May 7,
1996); and Tampa, Florida, final
rulemaking at (60 FR 62748, December
7, 1995). See also, the discussion on this
issue in the Cincinnati, Ohio
redesignation (65 FR 37890, June 19,
2000), and in the Pittsburgh,
Pennsylvania redesignation (66 FR
50399, October 19, 2001).

EPA believes that section 110
elements not linked to the area’s
nonattainment status are not applicable
for purposes of redesignation. Any
section 110 requirements that are linked
to the part D requirements for 8-hour
ozone nonattainment areas are not yet
due, since, as explained below, no part
D requirements for 8-hour standard
became due prior to submission of the
redesignation request. Therefore, as
discussed above, for purposes of
redesignation, they are both not
considered applicable requirements.
Nonetheless, EPA notes it has
previously approved provisions in the
Georgia SIP addressing section 110
elements under the 1-hour ozone
NAAQS (70 FR 34660, June 15, 2005).
EPA believes that the section 110 SIP
approved for the 1-hour ozone NAAQS
is also sufficient to meet the
requirements under the 8-hour ozone
NAAQS (as well as satisfying the issues
raised by the D.C. Circuit Court in the
SCAQMD case).

Part D requirements. EPA has also
determined that the Georgia SIP meets
applicable SIP requirements under part
D of the CAA since no requirements
became due prior to the submission of
the area’s redesignation request.
Sections 172-176 of the CAA, found in
subpart 1 of part D, set forth the basic
nonattainment requirements applicable
to all nonattainment areas.

Section 182 of the CAA, found in
subpart 2 of part D, establishes
additional specific requirements
depending on the area’s nonattainment
classification. Subpart 2 is not
applicable to the Macon Area.

Part D, subpart 1 applicable SIP
requirements. For purposes of
evaluating this redesignation request,
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the applicable part D, subpart 1 SIP
requirements for all nonattainment areas
are contained in sections 172(c)(1)—(9).
A thorough discussion of the
requirements contained in section 172
can be found in the General Preamble
for Implementation of title I (57 FR
13498). No requirements applicable for
purposes of redesignation under part D
became due prior to the submission of
the redesignation request, and therefore
none are applicable to the area for
purposes of redesignation. For example,
the requirements for an attainment
demonstration that meets the
requirements of section 172(c)(1) are not
yet applicable, nor are the requirements
for Reasonably Achievable Control
Technology (RACT) and Reasonably
Available Control Measures (RACM)
(section 172(c)(1)), reasonable further
progress (RFP) (section 172(c)(2)), and
contingency measures (section
172(c)(9)).

In addition to the fact that no part D
requirements applicable for purposes of
redesignation became due prior to
submission of the redesignation request
and therefore are not applicable, EPA
believes it is reasonable to interpret the
conformity and NSR requirements as
not requiring approval prior to
redesignation.

Section 176 Conformity
Requirements. Section 176(c) of the
CAA requires states to establish criteria
and procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs and
projects developed, funded or approved
under title 23 of the United States Code
(U.S.C.) and the Federal Transit Act
(transportation conformity) as well as to
all other Federally supported or funded
projects (general conformity). State
conformity revisions must be consistent
with Federal conformity regulations
relating to consultation, enforcement
and enforceability that the CAA
required the EPA to promulgate.

EPA believes it is reasonable to
interpret the conformity SIP
requirements as not applying for
purposes of evaluating the redesignation
request under section 107(d) because
state conformity rules are still required
after redesignation and Federal
conformity rules apply where state rules
have not been approved. See, Wall, 265
F.3d 426 ((upholding this
interpretation). See also, 60 FR 62748
(December 7, 1995, Tampa, Florida.)

EPA has also determined that areas
being redesignated need not comply
with the requirement that a NSR
program be approved prior to

redesignation, provided that the area
demonstrates maintenance of the
standard without a part D NSR program
in effect since PSD requirements will
apply after redesignation. The rationale
for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled “Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment.” Georgia has demonstrated
that the area will be able to maintain the
standard without a part D NSR program
in effect, and therefore, Georgia need
not have a fully approved part D NSR
program prior to approval of the
redesignation request. Georgia’s PSD
program will become effective in the
Macon Area upon redesignation to
attainment. See, rulemakings for Detroit,
Michigan (60 FR 12467-12468, March 7,
1995); Cleveland-Akron-Lorraine, Ohio
(61 FR 20458, 20469-70, May 7, 1996);
Louisville, Kentucky (66 FR 53665,
October 23, 2001); Grand Rapids,
Michigan (61 FR 31834-31837, June 21,
1996). Thus, the Macon Area has
satisfied all applicable requirements for
purposes of redesignation under section
110 and part D of the CAA.

b. The area has a fully approved
applicable SIP under section 110(k) of
the CAA.

EPA has fully approved the applicable
Georgia SIP for the Macon Area
(including Bibb and a portion of Monroe
County) under section 110(k) of the
CAA for all requirements applicable for
purposes of redesignation. EPA may rely
on prior SIP approvals in approving a
redesignation request, see Calcagni
Memorandum at p. 3; Southwestern
Pennsylvania Growth Alliance v.
Browner, 144 F.3d 984, 989—90 (6th Cir.
1998); Wall, 265 F.3d 426, plus any
additional measures it may approve in
conjunction with a redesignation action.
See, 68 FR 25426 (May 12, 2003) and
citations therein. Following passage of
the CAA of 1970, Georgia has adopted
and submitted, and EPA has fully
approved at various times, provisions
addressing the various 1-hour ozone
standard SIP elements applicable in
Macon, Georgia (70 FR 34660, June 15,
2005).

As indicated above, EPA believes that
the section 110 elements not connected
with nonattainment plan submissions
and not linked to the area’s
nonattainment status are not applicable
requirements for purposes of
redesignation. EPA also believes that
since the part D requirements applicable
for purposes of redesignation did not
become due prior to submission of the
redesignation request, they also are

therefore not applicable requirements
for purposes of redesignation.

Criteria (3)—The Air Quality
Improvement in the Macon Area Is Due
to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the SIP and
Applicable Federal Air Pollution
Control Regulations and Other
Permanent and Enforceable Reductions

EPA believes that Georgia has
demonstrated that the observed air
quality improvement in the Macon Area
is due to permanent and enforceable
reductions in emissions resulting from
implementation of the SIP, Federal
measures, and other state adopted
measures. Additionally, new emissions
control programs for fuels and motor
vehicles will help ensure a continued
decrease in emissions throughout the
region.

TABLE 2.—MACON AREA EMISSION
REDUCTIONS PROGRAMS

Onboard Refueling Vapor Recovery for Light-
Duty Vehicles.
Architectural and

Coatings.

Automobile Refinishing.

The National Emission Standards for Haz-
ardous Air Pollutants (NESHAP); the ma-
jority of which are also VOCs.

Phase Il Acid Rain Program for NOx.

Tier 2 Motor Vehicle Emissions Standards
and Gasoline Sulfur Control Requirements.

Regional NOx SIP Call.

Industrial Maintenance

Notably, no credit specific emission
reduction is being claimed in the SIP for
the NOx SIP Call reductions although
this program has resulted in measurable
emissions reductions.

Criteria (4)—The Area Has a Fully
Approved Maintenance Plan Pursuant
to Section 175A of the CAA

In its request to redesignate the
Macon Area to attainment, EPD
submitted a SIP revision to provide for
the maintenance of the 8-hour ozone
NAAQS for at least 10 years after the
effective date of redesignation to
attainment.

a. What is required in a maintenance
plan?

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after the Administrator approves a
redesignation to attainment. Eight years
after the redesignation, the State of
Georgia must submit a revised



42360

Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007 / Proposed Rules

maintenance plan which demonstrates
that attainment will continue to be
maintained for the 10 years following
the initial 10-year period. To address
the possibility of future NAAQS
violations, the maintenance plan must
contain such contingency measures,
with a schedule for implementation as
EPA deems necessary to assure prompt
correction of any future 8-hour ozone
violations. Section 175A of the CAA sets
forth the elements of a maintenance
plan for areas seeking redesignation
from nonattainment to attainment. The
Calcagni Memorandum provides
additional guidance on the content of a
maintenance plan. The Calcagni
Memorandum explains that an ozone
maintenance plan should address five
requirements: the attainment emissions
inventory, maintenance demonstration,
monitoring, verification of continued
attainment, and a contingency plan. As
is discussed more fully below, Georgia’s
maintenance plan includes all the
necessary components and is
approvable as part of the redesignation
request.

b. Attainment Emissions Inventory

Georgia selected 2005 as “the
attainment year” for the Macon Area for
the purposes of demonstrating
attainment of the 8-hour ozone NAAQS.
This attainment inventory identifies the
level of emissions in the area which is
sufficient to attain the 8-hour ozone
standard. Georgia began development of
this attainment inventory by first
developing a baseline emissions
inventory for the Macon Area. The year
2003 was chosen as the base year for
developing a comprehensive ozone
precursor emissions inventory for which
projected emissions could be developed
for 2005, 2008, 2011, 2014, 2017, and
2020. Non-road mobile emissions
estimates were based on the EPA’s
NONROAD2005 model. On-road mobile
source emissions were calculated using
EPA’s MOBILES6.2 emission factors
model. The 2005 VOCs and NOx
emissions, as well as the emissions for
other years, for the Macon Area were
developed consistent with EPA
guidance, and are summarized in Tables
3 and 4 in the following subsection.

c. Maintenance Demonstration

The June 15, 2007, final submittal
includes a maintenance plan for the
Macon Area. This demonstration:

(i) Shows compliance and
maintenance of the 8-hour ozone
standard by providing information to
support the demonstration that current
and future emissions of VOCs and NOx
remain at or below attainment year 2005
emissions levels. The year 2005 was
chosen as the attainment year because it
is one of the most recent three years
(i.e., 2003, 2004, and 2005) for which
the Macon Area has clean air quality
data for the 8-hour ozone standard.

(ii) Uses 2005 as the attainment year
and includes future emission inventory
projections for 2005, 2008, 2011, 2014,
2017, and 2020.

(iii) Identifies an “out year,” at least
10 years after the time necessary for
EPA to review and approve the
maintenance plan. Per 40 CFR part 93,
MVEBs were established for the last
year (2020) of the maintenance plan.
See, section VII below.

(iv) Provides the following actual and
projected emissions inventories for the
Macon nonattainment Area. See, Tables
3 and 4.

TABLE 3.—MACON AREA EMISSIONS OF VOCs

[Tons per summer day]

Source category 2003 2005 2008 2011 2014 2017 2020
5.4752 4.9767 4.2290 4.1672 4.4484 4.7295 4.8890
1.0197 0.9818 0.9249 0.9060 0.9060 0.9060 0.9060
16.7094 16.6437 16.5452 17.1532 18.1145 19.0758 19.1643
16.1605 14.7602 12.6598 10.5215 8.3645 6.6906 5.2581
4.5063 4.4556 4.3797 4.1626 3.8751 3.5875 3.1884
TOtal i 43.8711 41.8180 38.7385 36.9105 35.7084 34.9894 33.4058
Safety Margin™ ..o N/A 2.0531 5.1326 6.9606 8.1627 8.8817 10.4653
*Calculated using MOBILE 6.2.
**After assigning 2.6163 TPD of the 2020 VOCs safety margin to the MVEB, the revised 2020 safety margin will be 7.8490 TPD.
TABLE 4.—MACON AREA NOx EMISSIONS
[Tons per summer day]
Source category 2003 2005 2008 2011 2014 2017 2020
5.9471 5.6213 5.1325 5.0792 5.2435 5.4079 5.5590
74.9781 67.7887 57.0046 53.4099 53.4099 53.4099 53.4099
1.5008 1.5136 1.5328 1.5641 1.6013 1.6385 1.6609
18.4512 16.8661 14.4883 11.8974 9.2000 7.2225 5.6051
4.1467 3.9555 3.6687 3.3229 2.9475 2.5722 2.1246
Total oo 105.0239 95.7452 81.8270 75.2734 72.4022 70.2509 68.3595
Safety Margin®™ .......cccocoveeienenieneeee N/A 9.2787 23.1969 29.7505 32.6217 34.7730 36.6644

*Calculated using MOBILE 6.2.

**After assigning 9.1661 TPD of the 2020 NOx safety margin to the MVEB, the revised 2020 safety margin will be 27.4983 TPD.

A safety margin is the difference
between the attainment level of

emissions (from all sources) and the

projected level of emissions (from all

sources) in the maintenance plan. The
attainment level of emissions is the
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level of emissions during one of the
years in which the area met the NAAQS.
Georgia has decided to allocate a
portion of the available safety margin to
the regional 2020 MVEBs for NOx and
VOGs for the Macon Area, and has
calculated the safety margin in its
submittal. See, Tables 3 and 4 above.
This allocation and the resulting
available safety margin for the Macon
Area are discussed further in section VII
of this rulemaking.

d. Monitoring Network

There are currently two monitors
measuring ozone in the Macon Area.
Only one of the monitors was in place
during the 2003—-2005 monitoring
period. The second monitor was
installed and began collecting data for
the 2005 ozone season. Georgia has
committed in the maintenance plan to
continue operation of these monitors in
compliance with 40 CFR part 58, and
has addressed the requirement for
monitoring.

e. Verification of Continued Attainment

Georgia has the legal authority to
enforce and implement the
requirements of the ozone maintenance
plan for the Macon Area. This includes
the authority to adopt, implement and
enforce any subsequent emissions
control contingency measures
determined to be necessary to correct
future ozone attainment problems.

Georgia will track the progress of the
maintenance plan by performing future
reviews of actual emissions for the area
using the latest emissions factors,
models and methodologies. For these
periodic inventories Georgia will review
the assumptions made for the purpose
of the maintenance demonstration
concerning projected growth of activity
levels. If any of these assumptions
appear to have changed substantially,
Georgia will re-project emissions.

f. Contingency Plan

The contingency plan provisions are
designed to promptly correct a violation
of the NAAQS that occurs after
redesignation. Section 175A of the CAA
requires that a maintenance plan
include such contingency measures as
EPA deems necessary to assure that the
state will promptly correct a violation of
the NAAQS that occurs after
redesignation. The maintenance plan
should identify the contingency
measures to be adopted, a schedule and
procedure for adoption and
implementation, and a time limit for
action by the state. A state should also
identify specific indicators to be used to
determine when the contingency
measures need to be implemented. The

maintenance plan must include a
requirement that a state will implement
all measures with respect to control of
the pollutant that were contained in the
SIP before redesignation of the area to
attainment in accordance with section
175A(d).

In the June 15, 2007, submittal,
Georgia affirms that all programs
instituted by the State and EPA will
remain enforceable, and that sources are
prohibited from reducing emissions
controls following the redesignation of
the Macon Area. In the submittal, if
there is a measured violation of the 8-
hour ozone NAAQS in the Macon Area,
contingency measures would be
adopted and implemented as
expeditiously as possible, but no later
than eighteen to twenty four months
after the triggering event. The proposed
schedule for these actions would be as
follows:

e Six months to perform a
comprehensive analysis;

e Three months to identify potential
sources for reductions;

o Three months to identify applicable
control measures;

e Three months to initiate a
stakeholder process;

o Three months to draft SIP
regulations; and

e Six months to initiate the
rulemaking process. This step would
include the time required to hold a
public comment period, hearing, and
board adoption, and submit the final
plans to EPA. This process may be
initiated simultaneous with drafting the
regulations.

Georgia will consider one or more of
the following contingency measures to
re-attain the standard.

o RACM for all sources of NOx

e RACT for all existing point sources
Of NOX

¢ Expansion of RACM/RACT to
area(s) of transport within the State

e Mobile Source Measures

e Additional NOx reduction
measures yet to be identified

EPA has concluded that the
maintenance plan adequately addresses
the five basic components of a
maintenance plan: attainment
inventory, maintenance demonstration,
monitoring network, verification of
continued attainment, and a
contingency plan. The maintenance
plan SIP revision submitted by Georgia
for the Macon Area meets the
requirements of section 175A of the
CAA and is approvable.

VII. What Are the Proposed Regional
MVEBs for the Macon Area?

Under the CAA, states are required to
submit, at various times, control strategy

SIPs and maintenance plans in ozone
areas. These control strategy SIPs
(reasonable further progress SIPs and
attainment demonstration SIPs etc.) and
maintenance plans create MVEBs for
criteria pollutants and/or their
precursors to address pollution from
cars and trucks. Per 40 CFR part 93, an
MVEB is established for the last year of
the maintenance plan. The MVEB is the
portion of the total allowable emissions
in the maintenance demonstration that
is allocated to highway and transit
vehicle use and emissions. See, 40 CFR
93.101. The MVEB serves as a ceiling on
emissions from an area’s planned
transportation system. The MVEB
concept is further explained in the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62188). The preamble also describes
how to establish the MVEB in the SIP
and revise the MVEB.

Georgia, after interagency
consultation with the transportation
partners for the Macon Area, has elected
to develop regional MVEBs for NOx and
VOC:s for this entire area. Georgia is
developing these MVEBs, as required,
for the last year of its maintenance plan
(2020). The MVEBs reflect the total on-
road emissions for 2020, plus an
allocation from the available VOCs and
NOx safety margin. Under 40 CFR
93.101, the term safety margin is the
difference between the attainment level
(from all sources) and the projected
level of emissions (from all sources) in
the maintenance plan. The safety
margin can be allocated to the
transportation sector; however, the total
emissions must remain below the
attainment level. These MVEBs and
allocation from the safety margin were
developed in consultation with the
transportation partners and were added
to account for uncertainties in
population growth, changes in model
VMT and new emission factor models.
The regional MVEBs for the Macon Area
are defined in Table 5, below.

TABLE 5.—MACON AREA MVEBS
[Tons per day]

2020*
NOX i, 14.7712
VOCS ..o 7.8744

*Includes an allocation for the available
NOx and VOCs safety margins.

As mentioned above, Georgia has
chosen to allocate a portion of the
available safety margin to the 2020
MVEBs. This allocation is 9.1661 tpd for
NOx and 2.6163 tpd for VOCs. The 2020
regional MVEBs are derived as follows
for NOx: (5.6051 tpd for total mobile
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emissions) + (9.1661 tpd from available
safety margin) = 14.7712 tpd; and for
VOCs: (5.2581 tpd for total mobile
emissions) + (2.6163 tpd from available
safety margin) = 7.8744 tpd. Thus, the
remaining safety margin in 2020 is
27.4983 tpd for NOx and 7.8490 tpd for
VOCs.

Through this rulemaking, EPA is
proposing to approve the 2020 regional
MVEBs for NOx and VOG:s for the
Macon Area because EPA has
determined that the Area maintains the
8-hour ozone standard with the
emissions at the levels of the budgets.
As mentioned above, these MVEBs are
regional MVEBs for the entire Macon
Area. Once the new regional MVEBs for
the Macon Area (the subject of this
rulemaking) are approved or found
adequate (whichever is done first), they
must be used for future conformity
determinations. As is discussed in
greater detail below, EPA is also
announcing the status of its adequacy
determination for the proposed 2020
MVEBs for the Macon Area pursuant to
40 CFR 93.118(f)(1).

VIII. What Is the Status of EPA’s
Adequacy Determination for MVEBs for
the Year 2020 for the Macon Area?

Under section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (i.e., be consistent with)
the part of the State’s air quality plan
that addresses pollution from cars and
trucks. “Conformity” to the SIP means
that transportation activities will not
cause new air quality violations, worsen
existing violations, or delay timely
attainment of the NAAQS. If a
transportation plan does not “conform,”
most new projects that would expand
the capacity of roadways cannot go
forward. Regulations at 40 CFR part 93
set forth EPA policy, criteria, and
procedures for demonstrating and
assuring conformity of such
transportation activities to a SIP. The
regional emissions analysis is one, but
not the only, requirement for
implementing transportation
conformity. Transportation conformity
is a requirement for nonattainment and
maintenance areas. Maintenance areas
are areas that were previously
nonattainment for a particular NAAQS
but have since been redesignated to
attainment with a maintenance plan for
that NAAQS.

When reviewing submitted ““control
strategy”” SIPs or maintenance plans
containing MVEBs, EPA must
affirmatively find the MVEB contained
therein “adequate” for use in
determining transportation conformity.
Once EPA affirmatively finds the

submitted MVEB is adequate for
transportation conformity purposes, that
MVEB can be used by state and Federal
agencies in determining whether
proposed transportation projects
“conform” to the SIP as required by
section 176(c) of the Clean Air Act.
EPA’s substantive criteria for
determining “adequacy”’ of an MVEB
are set out in 40 CFR 93.118(e)(4). The
process for determining “adequacy”
consists of three basic steps: public
notification of a SIP submission, a
public comment period, and EPA’s
adequacy finding. This process for
determining the adequacy of submitted
SIP MVEBs was initially outlined in
EPA’s May 14, 1999, guidance,
“Conformity Guidance on
Implementation of March 2, 1999,
Conformity Court Decision.”” This
guidance was finalized in the
Transportation Conformity Rule
Amendments for the “New 8-Hour
Ozone and PM, s National Ambient Air
Quality Standards and Miscellaneous
Revisions for Existing Areas;
Transportation Conformity Rule
Amendments—Response to Court
Decision and Additional Rule Change,”
on July 1, 2004 (69 FR 40004). EPA
follows this guidance and rulemaking in
making its adequacy determinations.
Georgia’s maintenance plan
submission contained new regional
MVEBs for VOCs and NOx for the
Macon Area for the year 2020. The
availability of the Georgia SIP
submission with the Macon MVEBs was
available for public comment on EPA’s
adequacy Web site on June 21, 2007, at:
http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm.
The EPA public comment period on
adequacy of the 2020 regional MVEBs
for the Macon Area closed on July 23,
2007. EPA did not receive any
comments or requests for the submittal.
EPA intends to make its
determination of the adequacy of the
2020 MVEBs for the Macon Area for
transportation conformity purposes in
the final rulemaking on the
redesignation of the Macon Area. If EPA
finds the 2020 MVEBs adequate and
approves these MVEBs in the final
rulemaking action, the new MVEBs
must be used for future transportation
conformity determinations. The new
2020 MVEBs, if found adequate and
approved in the final rulemaking, will
be effective on the date of publication of
EPA’s final rulemaking in the Federal
Register. For required regional
emissions analysis years that involve
the year 2019 or before, the area will
continue to use the interagency
consultation group for this area to
determine the appropriate interim test

to use to demonstrate conformity. For
required regional emissions analysis
years that involve 2020 or beyond, the
applicable budgets will be the new 2020
MVEBs. The 2020 MVEBs are defined in
section VII of this rulemaking.

IX. Proposed Actions on the
Redesignation Request and the
Maintenance Plan SIP Revision
Including Proposed Approval of the
2020 MVEBs

EPA is now proposing to make the
determination that the Macon Area has
met the criteria for redesignation from
nonattainment to attainment for the 8-
hour ozone NAAQS. Further, EPA is
proposing to approve Georgia’s
redesignation request for the Macon
Area. After evaluating Georgia’s SIP
submittal requesting redesignation, EPA
has determined that it meets the
redesignation criteria set forth in section
107(d)(3)(E) of the CAA. EPA believes
that the redesignation request and
monitoring data demonstrate that the
Macon Area has attained, and will
continue to maintain the 8-hour ozone
standard.

EPA is also proposing to approve the
June 15, 2007, SIP revision containing
Georgia’s 8-hour ozone maintenance
plan for the Macon Area. The
maintenance plan includes regional
MVEBs for 2020 for NOx and VOCs,
among other requirements. EPA is
proposing to approve the 2020 MVEBs
for the Macon Area, because the
maintenance plan demonstrates that
expected emissions for all other source
categories will continue to maintain the
8-hour ozone standard.

Further, as part of today’s action, EPA
is describing the status of its adequacy
determination for the 2020 MVEBs in
accordance with 40 CFR 93.118(f)(1).
Within 24 months from the effective
date of EPA’s adequacy finding for the
MVEBEs, or the publication date for the
final rule for this action, the
transportation partners will need to
demonstrate conformity to these new
MVEBs pursuant to 40 CFR 93.104(e) as
effectively amended by section
172(c)(2)(E) of the CAA as added by the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act—A Legacy
for Users (SAFETEA-LU), which was
signed into law on August 10, 2005.

X. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
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13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Redesignation of an area to attainment
under section 107(d)(3)(e) of the CAA
does not impose any new requirements
on small entities. Redesignation is an
action that affects the status of a
geographical area and does not impose
any new regulatory requirements on
sources. Accordingly, the Administrator
certifies that this proposed rule will not
have a significant economic impact on

a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
affects the status of a geographical area,
does not impose any new requirements
on sources, or allow a state to avoid
adopting or implementing other
requirements and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997);
because it is not economically
significant and because the Agency does
not have reason to believe that the rule
concerns an environmental health risk
or safety risk that may
disproportionately affect children.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission;
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Redesignation is an action that
affects the status of a geographical area
but does not impose any new
requirements on sources. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 25, 2007.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E7-14983 Filed 8—1-07; 8:45 am]
BILLING CODE 6560-50-P

LEGAL SERVICES CORPORATION
45 CFR Part 1626

Restrictions on Legal Assistance to
Aliens

AGENCY: Legal Services Corporation.

ACTION: Termination of Rulemaking and
Notice of Proposed Rulemaking.

SUMMARY: LSC is terminating a
rulemaking it initiated in 2001 to
consider broad revisions to its
regulation on restrictions on legal
assistance. Contemporaneously, LSC is
initiating a new rulemaking to consider
a proposal of limited scope to amend
section 1626.10(a) of this regulation to
permit LSC grant recipients to provide
legal assistance to otherwise financially

eligible citizens of the Federated States
of Micronesia, the Republic of the
Marshall Islands and the Republic of
Palau legally residing in the United
States.

DATES: The open rulemaking published
on September 10, 2001 (66 FR 46977) is
terminated as of August 2, 2007.
Comments on this NPRM are due on
September 4, 2007.

ADDRESSES: Written comments on the
NPRM may be submitted by mail, fax or
e-mail to Mattie Cohan, Senior Assistant
General Counsel, Office of Legal Affairs,
Legal Services Corporation, 3333 K
Street, NW., Washington, DC 20007;
202—-295-1624 (ph); 202—-337-6519 (fax);
mcohan@Isc.gov.

FOR FURTHER INFORMATION CONTACT:
Mattie Cohan, Senior Assistant General
Counsel, 202—295-1624 (ph);
mcohan@lIsc.gov.

SUPPLEMENTARY INFORMATION:

Termination of Open Rulemaking

The LSC Board of Directors identified
45 CFR Part 1626 as an appropriate
subject for rulemaking on January 27,
2001. On June 30, 2001, the LSC
President and the Chair of the
Operations and Regulations Committee
made a determination to proceed with
the initiation of a Negotiated
Rulemaking to consider amendments to
Part 1626. In accordance with the LSC
Rulemaking Protocol, LSC published a
notice in the Federal Register formally
soliciting suggestions for appointment
to the Negotiated Rulemaking Working
Group from the regulated community,
its clients, advocates, the organized bar
and other interested parties (66 FR
46977, September 10, 2001). After
receiving submissions of interest, a
Working Group was appointed. Each
organization which timely requested to
participate was appointed to the
Working Group. The Working Group
met three times without coming to
consensus on several issues.
Subsequently, work on the 2001
rulemaking was deferred in 2003 by the
previous Board of Directors pending the
appointment and confirmation of the
present Board. No further action on the
rulemaking has been taken since that
time.

During the past several years as LSC
has considered its rulemaking agenda,
neither Management nor recipients have
suggested reinitiating work on this
broad rulemaking. As such, LSC is of
the opinion that consideration of broad
revision of Part 1626 is no longer
necessary or appropriate. Accordingly,
with the publication of this notice LSC
is terminating the open rulemaking.
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New Notice of Proposed Rulemaking

LSC-funded legal services providers
are permitted to provide legal assistance
only to citizens of the United States and
aliens upon whom eligibility has been
expressly conferred by statute. LSC
regulations at 45 CFR Part 1626
implement the various existing statutory
authorities and set forth the eligibility
standards based on citizenship and
eligible alien status. Since 1996 Part
1626 has limited the eligibility of
citizens of the Republic of the Marshall
Islands (“RMI”) and the Federated
States of Micronesia (“FSM”) and the
Republic of Palau to services provided
in those respective nations (unless the
applicant is otherwise eligible under
Part 1626). In connection with LSC’s
development of a 2007 Rulemaking
Agenda, the Legal Aid Society of
Hawai’i (LASH) and Legal Aid of
Arkansas (LAA) have both requested
that LSC engage in rulemaking to
change the section 1626.10(a) to provide
for the eligibility of citizens of RMI,
FSM and Palau legally residing in the
United States for legal assistance from
LSC-funded programs.

LSC agrees that there is sufficient
reason and authority for LSC to amend
its regulation in this regard. To that end,
the Operations and Regulations
Committee of the LSC Board of Directors
considered a Draft NPRM and the Board
of Directors approved this NPRM for
publication and comment at their
respective meetings on July 28, 2007.

History of FAS Eligibility for Legal
Assistance From LSC-Funded Programs

At the time of the creation of LSC in
1974, the countries that are now the
sovereign nations of the Republic of the
Marshall Islands (“RMI”), the Federated
States of Micronesia (“FSM”), and the
Republic of Palau were possessions of
the United States, known as the Trust
Territories of the Pacific Islands (“the
Trust Territories”). The LSC Act defined
the Trust Territories as a “‘State” for the
purposes of the Act. The Act thus
conferred eligibility for LSC-funded
legal services to Trust Territory
residents to the same extent provided to
residents of any other State of the
United States. Section 1002(8) of the
LSC Act, 42 U.S.C. 29964a(8).

In 1983, Congress placed the first
statutory restrictions on representation
of aliens on LSC recipients in LSC’s
appropriations bill for that year, Public
Law 97-377. That law provided that
none of the funds appropriated could be
expended to provide legal assistance for
or on behalf of any alien unless the alien
was a resident of the U.S. and otherwise
met certain statutorily specified criteria.

On its face, this language would have
appeared to imply that all non-U.S.
citizens, including residents of RMI,
FSM and Palau would be subject to
these restrictions, notwithstanding their
eligibility under the LSC Act. To deal
with this problem, LSC included a
“special eligibility section” (§ 1626.10)
in the implementing regulations on
representation of aliens, 45 CFR part
1626, to exempt residents of the Trust
Territory from the alien restrictions
imposed by Congress.

In 1986 the trust governing the
relationship between the U.S. and the
Trust Territories was terminated. At that
time the former Trust Territories were
recognized as independent nations and
a new relationship with RMI, FSM and
Palau was created by the signing of two
Compacts of Free Association, one with
RMI and FSM and the other with Palau.
The Compact with RMI and FSM
contemplates the provision of certain
services and programs of the U.S. to
those nations. Specifically, section 224
of the Compact of Free Association with
RMI and FSM provides that:

The Government of the United States and
the Government of the Marshall Islands or
the Federated States of Micronesia may agree
from time to time to the extension of
additional United States grant assistance,
services and programs as provided by the
laws of the United States, to the Marshall
Islands or the Federated States of Micronesia,
respectively.

The Compact of Free Association Act
of 1985 (“CFA Act”) (Pub. L. 99-239,
codified at 48 U.S.C. 1901 et seq.),
which implemented the Compact,
provides express authority for the
provision of LSC-funded legal services.
Specifically, section 105(h)(1)(A) of the
CFA Act provides that:

* * * pursuant to section 224 of the
Compact the programs and services of the
[Legal Services Corporation] shall be made
available to the Federated States of
Micronesia and to the Marshall Islands.

The implementing act for the
Compact with Palau makes section 105
of the CFA Act applicable to the
Republic of Palau. 48 U.S.C. 1932(b).1

After the signing of the respective
Compacts and the corresponding
implementing statutes, the FAS
remained covered by the special
eligibility section of Part 1626,
notwithstanding their change in legal
status vis-a-vis their relationship with
the United States. In 1989 that section
of the regulation was amended to make
the section more precise in light of the

1RMI, FSM and Palau are collectively referred to

as the “Freely Associated States” or “FAS.” This
designation will be used throughout the remainder
of the supplementary information section.

termination of the trust. Under this
version of the rule, the special eligibility
section provided:

(a) Micronesia. The alien restriction stated
in the appropriations acts is not applicable to
the legal services program in the following
Pacific island entities:

(1) Commonwealth of the Northern
Marianas;

(2) Republic of Palau;

(3) Federated States of Micronesia;

(4) Republic of the Marshall Islands

All citizens of these entities are eligible to
receive legal assistance, provided they are
otherwise eligible under the [LSC] Act.

54 FR 18812 (April 29, 1989). The
preamble to the Final Rule adopting this
language explained that this change was
intended to ‘“‘restate[] congressional
intent that residents of these political
entities be eligible to be clients of a legal
services program.” Id. at 18110. The
special eligibility section addressing the
FAS remained as set forth above until
1996.

As a result of new statutory
restrictions contained in the LSC FY
1996 appropriations legislation (Pub. L.
104—134), additional changes to Part
1626 were made in 1996. Although the
statutory amendments did not address
this issue, § 1626.10(a) was again
revised, this time in response to
comments from the LSC Office of
Inspector General (OIG). As explained
in the preamble to the 1996 Final Rule:

The OIG suggested that both the prior rule
and the interim rule dealt with the question
of special eligibility incorrectly and urged
that the final rule refer only to the legal
services programs serving people who were
citizens of those jurisdictions. The effect of
this change would be to make financially
eligible citizens of the Federated States of
Micronesia, the Republic of the Marshall
Islands and the Republic of Palau only
eligible for legal services from the recipients
serving those areas * * *. They would not be
eligible for services from any other recipients
unless they also came within one of the
categories of eligible aliens listed in section
1626.5 * * *.

62 FR 19413 (April 21, 1997). The OIG’s
comments were based upon its
interpretation of the CFA Act that the
language of the CFA Act provides
authority for the provision of services
within those nations, but does not
expressly confer individual eligibility
for services to the citizens of those
nations without reference to where the
service is to be provided. The Board
considered the matter, agreed with the
OIG analysis, and revised § 1626.10(a)
as follows.

This part [1626] is not applicable to
recipients providing services in the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the Federated
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States of Micronesia, or the Republic of the
Marshall Islands.

62 FR 19413 (April 21, 1997); 45 CFR
1626.10(a). Thus, since 1996 otherwise
financially eligible residents of the FAS
seeking assistance from legal services
providers in the United States may only
receive such assistance if they meet the
alien eligibility requirements of
§1626.5.

Alternative Interpretation of the
Compact Act

During the last session of Congress,
legislation was passed in the Senate by
unanimous consent on September 29,
2006, which would have definitively
clarified the issue by clearly stating that
LSC services were to be available to the
citizens of the FAS. Specifically, section
5 of S.1830, provided:

SEC. 5. AVAILABILITY OF LEGAL
SERVICES.

Section 105(f)(1)(C) of the Compact of Free
Association Amendments Act of 2003 (48
U.S.C. 1921d(f)(1)(C)) is amended by
inserting before the period at the end the
following: “, which shall also continue to be
available to the citizens of the Federated
States of Micronesia, the Republic of Palau,
and the Republic of the Marshall Islands who
legally reside in the United States (including
territories and possessions)”.

The report accompanying S.1830
explained that:

Section 5 clarifies that section 105(f)(1)(C)
of the CFAAA is intended to continue
eligibility for the programs and services of
the Legal Services Corporation for FSM and
RMI migrants who legally reside in the
United States. Legal Services Corporation
eligibility was extended by the first Compact
Act in 1986 (Pub. L. 99-239), but in 1996,
without any further action by Congress, the
Legal Services Corporation, by rule,
terminated the eligibility of FSM and RMI
migrants. Section 104(e) of the original
Compact Act, and of the CFAAA, state that
it is ‘not the intent of Congress to cause any
adverse consequences for an affected area,’
which are defined as Hawaii, Guam, the
CNM]I, and American Samoa. The Legal
Services Corporation is one of those
programs which had assisted local
communities, in both the ‘affected areas’ and
in the mainland U.S., in responding to the
impacts and needs of FSM and RMI citizens
who were residing in U.S. communities. This
section would restore eligibility as it existed
from 1986 to 1996.

Similar legislation was introduced in
the House, but was not acted on during
the course of the 109th Congress.
Accordingly, there was no final
legislation enacted into law on this
subject in the last Congress. More
recently, on January 12, 2007, S. 283,
the Compact of Free Association
Amendments Act was introduced in the
Senate. On February 15, 2007, the bill

was reported out of the Senate
Committee on Energy and Natural
Resources, accompanied by a written
report. The operative language of the
bill and report dealing with the
availability of legal assistance from LSC
recipients to citizens of the FAS,
regardless of where they are obtaining
those services, is the same as in last
year’s Senate bill (quoted above). A
similar bill, H.R. 2705, has also been
introduced in the House. As of the
publication of this notice, both of the
bills are still pending.

In addition, LSC received a letter
dated June 1, 2007, from David Cohen,
Deputy Assistant Secretary for Insular
Affairs at the Department of Interior. In
his letter, Deputy Assistant Secretary
Cohen stated:

I can assure you that it is consistent with
Federal policy under the Compacts and the
[implementing] public laws * * * to allow
FAS citizens lawfully resident in the United
States to receive LSC services. * * * We are
not aware of any intention to permit the
extension of LSC benefits to FAS citizens in
the FAS but to prevent the extension of those
benefits to FAS citizens during their lawful
residence in the United States.

Subsequently, representatives of LSC
met with the Deputy Assistant
Secretary, several members of his staff
and an attorney from the Department of
State. They reiterated their
understanding of the Compact and the
CFA Act. In particular, they explained
that the United States and the FAS
countries negotiated the Compacts as
essentially an aid package and that the
Departments of Interior and State, as
well as the FAS nations themselves,
consider the extension of benefits to the
FAS to include the extension of benefits
to FAS citizens, regardless of where
those citizens are lawfully residing (in
the FAS or the United States). As an
example, they noted that the CFA Act
extends the Pell Grant (educational
grants) program to the FAS and that the
grants are provided to FAS citizens
regardless of whether they are attending
institutions of higher education in the
FAS or in the United States. Similarly,
FAS citizens are eligible for Job Corps
services being provided in the United
States.

In light of the above, it would appear
that LSC’s interpretation of the CFA Act,
while permissible, was not the only
permissible reading and perhaps, in
hindsight, not the best available reading.
Moreover, LSC appears to be within its
legal authority under the law to amend
§1626.10 to permit FAS citizens to
receive legal assistance anywhere LSC
services are provided without requiring
independent eligibility under Part 1626.

Need for Amendment of the
Regulation—FAS Citizens in the United
States

When LSC was created in 1974, there
were probably no more than a few
thousand Micronesians living in Guam
and Hawai’i, and a scattering in the
continental United States. Even when
the first Compact was negotiated in
1986, there were probably still less than
ten thousand Micronesians living
within U.S. territory, still mostly in
Guam and Honolulu. However, when
the Compact was renegotiated and
extended in 2002 it was then known
that the migration pattern was showing
greatly increased numbers in the
continental United States. According to
the Embassy of FSM there are, in
addition to the traditionally high
populations of Micronesians in Guam
and Hawai’i, at least 30,000 to 40,000
FSM citizens living or going to school
in the continental U.S. Further, LAA has
noted in its request to LSC for
rulemaking on this issue that there are
also 6,000 to 10,000 Marshallese living
in Northwest Arkansas alone.

Thus, while there was relatively little
demand for legal services among FAS
citizens in the United States in 1996, the
increased migration of FAS citizens to
the United States has significantly
increased the potential demand for legal
services among members of that
community. The inability of financially
eligible FAS citizens in the U.S. to
access legal services from LSC programs
assistance is a growing problem for the
U.S. FAS community. LASH, for
example, has noted that that FAS
citizens working in Hawai’i are more
likely to be victims of unscrupulous
employers because they believe that
such citizens have little recourse to legal
services to protect their employment
rights.

Proposed Amendment of Section
1626.10(a)

LSC is proposing to amend section
1626.10(a) to redesignate the existing
language in paragraph (a) as paragraph
(a)(1) and to add a new paragraph (a)(2)
to read as follows: “All citizens of the
Republic of Palau, the Federated States
of Micronesia, and the Republic of the
Marshall Islands residing in the United
States are eligible to receive legal
assistance provided that are they
otherwise eligible under the Act.” This
language makes explicit that FAS
citizens are eligible under Part 1626 for
legal assistance and is consistent with
the other eligibility provision in section
1626.10 addressing the eligibility of
Canadian-born American Indians at
least 50% Indians by blood, members of
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the Texas Band of Kickapoo and foreign
nationals seeing assistance pursuant to
the Hague Convention. 45 CFR
1626.10(b); 1626.10(c); and 1626.10(d).
The “otherwise eligible” language is
meant to refer to financial eligibility (for
the provision of LSC-funded legal
assistance”) and to the permissibility of
the legal assistance provided under
applicable law and regulation.

List of Subjects in 45 CFR Part 1626

Aliens, Grant programs—law, Legal
services, Migrant labor, Reporting and
recordkeeping requirements.

For reasons set forth above, and under
the authority of 42 U.S.C. 2996g(e), LSC
proposes to amend 45 CFR Part 1626 as
follows:

PART 1626—Restrictions on Legal
Assistance to Aliens

1. The authority citation for part 1626
continues to read as follows:

Authority: Pub. L. 104—208, 110 Stat 1321;
Pub L. 104-134, 110 Stat. 3009.

2. Amend § 1626.10 by revising
paragraph (a) to read as follows:

§1626.10 Special eligibility questions.

(a)(1) This part is not applicable to
recipients providing services in the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, or the
Republic of the Marshall Islands.

(2) All citizens of the Republic of
Palau, the Federated States of
Micronesia, and the Republic of the
Marshall Islands residing in the United
States are eligible to receive legal
assistance provided that are they

otherwise eligible under the Act.
* * * * *

Victor M. Fortuno,

Vice President and General Counsel.

[FR Doc. E7—-15043 Filed 8-1-07; 8:45 am]|
BILLING CODE 7050-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 216, 232, and 252
RIN 0750-AF71

Defense Federal Acquisition
Regulation Supplement; Payments on
Cost-Reimbursement Contracts for
Services (DFARS Case 2006—D066)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
provide for interim payments under
cost-reimbursement contracts for
services within 30 days, instead of the
current DoD policy of making payments
within 14 days. The change will not
apply to small business concerns.
DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
October 1, 2007, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2006—D066,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2006—D066 in the subject
line of the message.

e Fax:(703) 602—-7887.

e Mail: Defense Acquisition
Regulations System, Attn: Mr. John
McPherson, OUSD(AT&L)DPAP(CPF),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
John McPherson, (703) 602—0296.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS 232.906 presently provides for
interim payments on cost-
reimbursement contracts for services
within 14 days after receipt of a proper
payment request. The proposed rule
would revise this policy to provide for
payment to other than small business
concerns within 30 days. The proposed
change will allow DoD to better cash
manage payments without having a
significant impact on small business
concerns. The proposed change is
consistent with the policies of other
Government agencies, which do not pay
in 14 days. These payments are subject
to the Prompt Payment Act.

This proposed rule was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this proposed
rule to have a significant economic

impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the proposed rule makes
no change to payment procedures for
small business concerns. Therefore, DoD
has not performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2006-D066.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the proposed rule
does not impose any information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Parts 216,
232, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 216, 232, and 252 as follows:
1. The authority citation for 48 CFR
Parts 216, 232, and 252 continues to

read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 216—TYPES OF CONTRACTS

2. Section 216.307 is added to read as
follows:

216.307 Contract clauses.

(a)d) The following apply to interim
payments on cost-reimbursement
contracts for services:

(A) For contracts with other than
small business concerns, insert the
standard due date of the ““30th” day in
paragraph (a)(3) of the clause at FAR
52.216-7.

(B) For contracts with small business
concerns, insert the “14th” day in
paragraph (a)(3) of the clause at FAR
52.216-7.

(ii) For interim payments on cost-
reimbursement contracts for other than
services, insert the “14th” day in
paragraph (a)(3) of the clause at FAR
52.216—7.

PART 232—CONTRACT FINANCING

3. Section 232.906 is revised to read
as follows:
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232,906 Making payments.

(a)(i) The restrictions of FAR 32.906
prohibiting early payment do not apply
to interim payments made to small
business concerns. However, contractors
shall not be entitled to interest penalties
if the Government fails to make early
payment.

(ii) It is DoD policy to make payments
within 14 days for cost-reimbursement
contracts for services with small
business concerns.

4. Section 232.908 is added to read as
follows:

232.908 Contract clauses.

(c)(3) For cost-reimbursement
contracts for services with small
business concerns, use the clause at
252.232-7XXX, Payments on Cost-
Reimbursement Contracts for Services
with Small Business Concerns, instead
of Alternate I of the clause at FAR
52.232-25.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Section 252.232-7XXX is added to
read as follows:

252.232-7XXX Payments on Cost-
Reimbursement Contracts for Services with
Small Business Concerns.

As prescribed in 232.908(c)(3), use the
following clause:

PAYMENTS ON COST-
REIMBURSEMENT CONTRACTS FOR
SERVICES WITH SMALL BUSINESS
CONCERNS (XXX 2007)

(a) Paragraphs (a)(2), (a)(3), (a)(4)(ii),
(a)(4)(iii), and (a)(5)(i) of the Allowable
Cost and Payment clause (FAR 52.216—
7) do not apply to this contract.

(b) Although accelerated payments
may be made in 14 days in accordance
with section 232.906(a)(ii) of the
Defense Federal Acquisition Regulation
Supplement, for purposes of computing
late payment interest penalties that may
apply, the due date for payment is the
30th day after the designated billing
office receives a proper payment
request.

(c) The Contractor shall submit
requests for interim payments in
accordance with paragraph (a) of FAR
52.216-7, Allowable Cost and Payment.
If the payment request does not comply
with contract requirements, it will be
returned within 7 days after the date the
designated billing office received the
request.

(End of clause)

[FR Doc. E7—14921 Filed 8-1-07; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252
RIN 0750-AF73

Defense Federal Acquisition
Regulation Supplement; ltem
Identification and Valuation Clause
Update (DFARS Case 2007-D007)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update and clarify requirements for
unique identification and valuation of
items delivered under DoD contracts.
The proposed rule revises the applicable
contract clause to reflect the current
requirements.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
October 1, 2007, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2007-D007,
using any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: dfars@osd.mil. Include
DFARS Case 2007-D007 in the subject
line of the message.

Fax:(703) 602—-7887.

Mail: Defense Acquisition Regulations
System, Attn: Mr. Gary Delaney,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062.

Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Delaney, (703) 602—8384.

SUPPLEMENTARY INFORMATION:

A. Background

The contract clause at DFARS
252.211-7003, Item Identification and
Valuation, requires unique
identification for all delivered items for
which the Government’s unit
acquisition cost is $5,000 or more, and
for other items designated by the

Government. In addition, the clause
requires identification of the
Government’s unit acquisition cost for
all delivered items, and provides
instructions to contractors regarding the
identification and valuation processes.

This proposed rule revises the clause
at DFARS 252.211-7003 to update and
clarify instructions for the identification
and valuation processes. The changes
include: Updating of references to
standards and other documents;
clarification of the definition of unique
item identifier; specifically addressing
the DoD recognized unique
identification equivalent, where
applicable; clarification of data
submission requirements for end items
and embedded items; and clarification
of requirements for inclusion of the
clause in subcontracts.

This proposed rule was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this proposed
rule to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the proposed rule does
not significantly change existing
requirements relating to the
identification and valuation of items
delivered under DoD contracts.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subpart in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2007-D007.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the proposed rule
does not impose any information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Part 252
Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 252 as follows:
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PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1. The authority citation for 48 CFR
Part 252 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

2. Section 252.211-7003 is amended
as follows:

a. By revising the clause date;

b. In paragraph (a), by revising the
definitions of “Issuing agency” and
“Unique item identifier”’; and

c. By revising paragraphs (c) through
(g) to read as follows:

252.211-7003
Valuation.
* * * * *

Item Identification and

Item Identification and Valuation (XXX
2007)

(a] R

Issuing agency means an organization
responsible for assigning a non-
repeatable identifier to an enterprise
(i.e., Dun & Bradstreet’s Data Universal
Numbering System (DUNS) Number,
GS1 Company Prefix, or Defense
Logistics Information System (DLIS)
Commercial and Government Entity
(CAGE) Code).

* * * * *

Unique item identifier means a set of
data elements marked on items that is
globally unique and unambiguous. The
term includes a concatenated unique
item identifier or a DoD recognized

unique identification equivalent.
* * * * *

(c) Unique item identifier.

(1) The Contractor shall provide a
unique item identifier for—(i) All
delivered items for which the
Government’s unit acquisition cost is
$5,000 or more;

(ii) The following items for which the
Government’s unit acquisition cost is
less than $5,000:

Contract line, subline, or
exhibit line item number

ltem description

(iii) Subassemblies, components, and
parts embedded within delivered items
as specified in Attachment Number _.

(2) The unique item identifier and the
component data elements of the DoD
unique item identification shall not
change over the life of the item.

(3) Data syntax and semantics of
unique item identifiers. The Contractor
shall ensure that—

(i) The encoded data elements (except
issuing agency code) of the unique item
identifier are marked on the item using
one of the following three types of data
qualifiers, as determined by the
Contractor:

(A) Application Identifiers (Als)
(Format Indicator 05 of ISO/IEC
International Standard 15434), in
accordance with ISO/IEC International
Standard 15418, Information
Technology—EAN/UCC Application
Identifiers and Fact Data Identifiers and
Maintenance and ANSI MH 10.8.2 Data
Identifier and Application Identifier
Standard.

(B) Data Identifiers (DIs) (Format
Indicator 06 of ISO/IEC International
Standard 15434), in accordance with
ISO/IEC International Standard 15418,
Information Technology—EAN/UCC
Application Identifiers and Fact Data
Identifiers and Maintenance and ANSI
MH 10.8.2 Data Identifier and
Application Identifier Standard.

(C) Text Element Identifiers (TEIs)
(Format Indicator 12 of ISO/IEC
International Standard 15434), in
accordance with the Air Transport

Association Common Support Data
Dictionary; and

(ii) The encoded data elements of the
unique item identifier conform to the
transfer structure, syntax, and coding of
messages and data formats specified for
Format Indicators 05, 06, and 12 in ISO/
IEC International Standard 15434,
Information Technology—Transfer
Syntax for High Capacity Automatic
Data Capture Media.

(4) Unique item identifier.

(i) The Contractor shall—(A)
Determine whether to—(1) Serialize
within the enterprise identifier;

(2) Serialize within the part, lot, or
batch number; or

(3) Use a DoD recognized unique
identification equivalent; and

(B) Place the data elements of the
unique item identifier (enterprise
identifier; serial number; DoD
recognized unique identification
equivalent; and for serialization within
the part, lot, or batch number only:
original part, lot, or batch number) on
items requiring marking by paragraph
(c)(1) of this clause, based on the criteria
provided in the version of MIL-STD-
130, Identification Marking of U.S.
Military Property, cited in the contract
Schedule.

(ii) The issuing agency code—

(A) Shall not be placed on the item;
and

(B) Shall be derived from the data
qualifier for the enterprise identifier.

(d) For each item that requires unique
item identification under paragraph

(c)(1)(i) or (ii) of this clause, in addition
to the information provided as part of
the Material Inspection and Receiving
Report specified elsewhere in this
contract, the Contractor shall report at
the time of delivery, either as part of, or
associated with, the Material Inspection
and Receiving Report, the following
information:

(1) Unique item identifier.

(2) Unique item identifier type.

(3) Issuing agency code (if
concatenated unique item identifier is
used).

(4) Enterprise identifier (if
concatenated unique item identifier is
used).

(5) Original part number (if there is
serialization within the original part
number).

(6) Lot or batch number (if there is
serialization within the lot or batch
number).

(7) Current part number (optional and
only if not the same as the original part
number).

(8) Current part number effective date
(optional and only if current part
number is used).

(9) Serial number (if concatenated
unique item identifier is used).

(10) Government’s unit acquisition
cost.

(11) Unit of measure.

(e) For embedded subassemblies,
components, and parts that require DoD
unique item identification under
paragraph (c)(1)(iii) of this clause, the
Contractor shall report as part of, or
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associated with, the Material Inspection
and Receiving Report specified
elsewhere in this contract, the following
information:

(1) Unique item identifier of the
parent item under paragraph (c)(1) of
this clause that contains the embedded
subassembly, component, or part.

(2) Unique item identifier of the
embedded subassembly, component, or
part.

(3) Unique item identifier type.**

(4) Issuing agency code (if
concatenated unique item identifier is
used).**

(5) Enterprise identifier (if
concatenated unique item identifier is
used).**

(6) Original part number (if there is
serialization within the original part
number).**

(7) Lot or batch number (if there is
serialization within the lot or batch
number).**

(8) Current part number (optional and
only if not the same as the original part
number).**

(9) Current part number effective date
(optional and only if current part
number is used).**

(10) Serial number (if concatenated
unique item identifier is used).**

(11) Description.

** Once per item.

(f) The Contractor shall submit the
information required by paragraphs (d)
and (e) of this clause in accordance with
the data submission procedures at
http://www.acq.osd.mil/dpap/UID/
DataSubmission.htm.

(g) Subcontracts. If the Contractor
acquires by subcontract, any item(s) for
which unique item identification is
required in accordance with paragraph
(c)(1) of this clause, the Contractor shall
include this clause, including this

paragraph (g), in the applicable
subcontract(s).

* * * * *

[FR Doc. E7—14896 Filed 8—1—07; 8:45 am]|
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 0130061]
RIN 0648-AU93

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish, Crab,
Salmon, and Scallop Fisheries of the
Bering Sea and Aleutian Islands
Management Area and Gulf of Alaska,
Essential Fish Habitat Rule Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of reopening of a
comment period.

SUMMARY: On June 19, 2007, NMFS
published a proposed rule in the
Federal Register to correct certain
provisions of a June 28, 2006, essential
fish habitat (EFH) rule for Alaska
fisheries. The comment period deadline
for written comments for the proposed
rule was June 19, 2007. NMFS is
reopening the comment period on this
proposed rule because the E-mail
account listed in the proposed rule for
the submission of comments was in
error and did not accept comments as
intended. The proposed rule would
clarify that portions of EFH management
areas in the vicinity of the Aleutian
Islands are located in State of Alaska
waters. The proposed action also would
apply EFH vessel monitoring system

and closure requirements to federally
permitted vessels operating in State of
Alaska waters adjacent to the Gulf of
Alaska (GOA) and Aleutian Islands
subarea. This action is necessary to
ensure federally permitted vessels
operating in State of Alaska waters
comply with EFH protection measures.

DATES: Written comments must be
received by September 4, 2007.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Records Officer. Comments may be
submitted by:

e Mail: P.O. Box 21668, Juneau, AK
99802;

e Hand delivery: 709 West 9th Street,
Room 420A, Juneau, AK;

e Fax: 907-586-7557;

e E-mail: VMS-PR-0648-
AU93@noaa.gov. Include in the subject
line the following document identifier:
“VMS PR.” E-mail comments, with or
without attachments, are limited to 5
megabytes; or

e Webform at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at that site for submitting
comments.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, 907-586—7228 or e-mail
at melanie.brown@noaa.gov.
SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on June 19, 2007 (72
FR 33732). Additional information on
the proposed management measures are
described in the proposed rule.

Dated: July 30, 2007.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E7-15045 Filed 8-1-07; 8:45 am]|
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 30, 2007.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service,

Title: Blood and Tissue Collection at
Slaughtering Establishments

OMB Control Number: 0579-0212

Summary of Collection: Title 21,
U.S.C. 117, Animal Industry Act of
1884, authorizes the Secretary to
prevent, control and eliminate domestic
diseases such as brucellosis and chronic
wasting disease, as well as to take action
to prevent and to manage exotic
diseases such as foot-and-mouth
disease, rinderpest, and other foreign
animal diseases. Regulations in 9 CFR,
subchapter C, part 71, provide for the
collection of blood and tissue samples
from livestock (horses, cattle, bison,
captive cervids, sheep and goats, swine,
and other farmed animals) and poultry
at slaughter. Disease surveillance plays
an important role in the APHIS mission
of protecting the health of the U.S.
livestock and poultry population, and
testing animals for disease is an
important surveillance tool. The Animal
and Plant Health Inspection Service
(APHIS) will collect information using
VS form 10-4 and 10-4A, Specimen
Submission Form and Supplemental
Sheet and VS form 10-5, Facility
Inspection Report.

Need and Use of the Information:
APHIS will collect information to
identify specimens (blood and tissue)
submitted for laboratory analysis and to
identify the individual animal from
which the specimen was taken as well
as the animal’s herd or flock; the type
of specimen submitted, and the purpose
for submitting the specimen. Without
the information contained on the form,
personnel at the National Veterinary
Services Laboratories or other Federal
laboratories would have no way of
identifying or processing the specimens
being sent to them for analysis.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 155.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 4,2009.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E7—-15010 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0083]

Notice of Request for Extension of
Approval of an Information Collection;
Virus-Serum-Toxin Act and
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the Virus-Serum-Toxin Act and
regulations.

DATES: We will consider all comments
that we receive on or October 1, 2007.

ADDRESSES: You may submit comments
by either of the following methods:
Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—-2007—
0083 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS—-2007-0083,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0083.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
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hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on the Virus-Serum-Toxin
Act and regulations, contact Dr. Albert
Morgan, Section Leader, Operational
Support Staff, Center for Veterinary
Biologics, VS, APHIS, 4700 River Road
Unit 148, Riverdale MD 20737, (301)
734-8245. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 734-7477.
SUPPLEMENTARY INFORMATION:

Title: Virus-Serum-Toxin Act and
Regulations.

OMB Number: 0579-0013.

Type of Request: Extension of
approval of an information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture is
responsible for ensuring that veterinary
biological products are pure, safe,
potent, and effective. This program is
conducted under the Virus-Serum-
Toxin Act (21 U.S.C. 151 et seq.) and the
regulations in 9 CFR, chapter I,
subchapter E. Veterinary biological
products are defined as all viruses,
serums, toxins (excluding substances
that are selectively toxic to
microorganisms, e.g., antibiotics), or
analogous products at any stage of
production, shipment, distribution, or
sale, which are intended for use in the
treatment of animals and which act
primarily through the direct
stimulation, supplementation,
enhancement, or modulation of the
immune system or immune response.
The term ‘“‘biological products”
includes, but is not limited to, vaccines,
bacterins, allergens, antibodies,
antitoxins, toxoids, immunostimulants,
certain cytokines, antigenic or
immunizing components of live
organisms, and diagnostic components
that are of natural or synthetic origin or
that are derived from synthesizing or
altering various substances or
components of substances, such as
microorganisms, genes or genetic
sequences, carbohydrates, proteins,
antigens, allergens, or antibodies.

To accomplish its mission, APHIS
issues licenses to qualified
establishments that produce biological
products and issues permits to
importers of such products. We also

enforce requirements concerning
production, packaging, labeling, and
shipping of these products and set
standards for the testing of these
products.

Fulfilling this responsibility requires
us to use certain information collection
activities such as establishment license
applications, product license
applications, product import permit
applications, product and test report
forms, and field study summaries. This
information helps us to ensure that
biological products used in the United
States are pure, safe, potent, and
effective. If we did not collect this
information, we would be unable to
carry out this mission.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning these
information collection activities. These
comments will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies; e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
4.337559606 hours per response.

Respondents: U.S. importers,
exporters, and shippers of veterinary
biological products; State veterinary
authorities; and operators of
establishments that produce or test
veterinary biological products or that
engage in product research and
development.

Estimated Annual Number of
Respondents: 500.

Estimated Annual Number of
Responses per Respondent: 43.452.

Estimated Annual Number of
Responses: 21,726.

Estimated Total Annual Burden on
Respondents: 94,237.82 hours. (Due to
averaging, the total annual burden hours

may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 27th day of
August 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7-14988 Filed 8—-1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0076]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Tomatoes From Spain,
Chile, France, Morocco, and Western
Sahara

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
our regulations governing the
importation of tomatoes from Spain,
Chile, France, Morocco, and Western
Sahara.

DATES: We will consider all comments
that we receive on or before October 1,
2007.

ADDRESSES: You may submit comments
by either of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—-2007—
0076 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
http://www.Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
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to Docket No. APHIS-2007-0076,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0076.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding foreign
quarantine regulations, contact Ms.
Sharon Porsche, Import Specialist,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 734-5281. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS* Information
Collection Coordinator, at (301) 734—
7477.

SUPPLEMENTARY INFORMATION:

Title: Importation of Tomatoes from
Spain, Chile, France, Morocco, and
Western Sahara.

OMB Number: 0579-0131.

Type of Request: Extension of
Approval of an Information Collection.

Abstract: The Plant Protection Act
(PPA, 7 U.S.C. 7701 et seq.) authorizes
the Secretary of Agriculture to restrict
the importation, entry, or interstate
movement of plants, plant products, and
other articles to prevent the
introduction of plant pests, including
fruit flies, into the United States or their
dissemination within the United States.
Regulations authorized by the PPA
concerning the importation of fruits and
vegetables into the United States from
certain parts of the world are contained
in “Subpart—Fruits and Vegetables” (7
CFR 319.56 through 319.56—46).

The regulations in 319.56-28 allow
tomatoes from Spain, Chile, France,
Morocco, and Western Sahara to be
imported into the United States subject
to certain conditions designed to protect
the tomatoes from infestation by the
Mediterranean fruit fly (Medfly).
Allowing tomatoes to be imported
necessitates the use of certain
information collection activities,

including completing phytosanitary
inspection certificates and maintaining
records regarding trap placement and
Medfly captures. The information we
collect serves as the supporting
documentation needed to confirm that
the tomatoes meet the conditions set
forth in the regulations.

We are asking the Office of
Management and Budget (OMB) to
approve our use of this information
collection activity for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average
0.6960 hour per response.

Respondents: Importers, foreign
officials, shippers.

Estimated Annual Number of
Respondents: 34.

Estimated Annual Number of
Responses Per Respondent: 72.

Estimated Annual Number of
Responses: 2,448.

Estimated Total Annual Burden on
Respondents: 1,704 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 27th day of
July 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—-15008 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0077]

Notice of Request for Extension of
Approval of an Information Collection;
Black Stem Rust; Identification
Requirements for Addition of Rust-
Resistant Varieties

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of Approval of an
Information Collection; Comment
Request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the black stem rust quarantine and
regulations.

DATES: We will consider all comments
that we receive on or before October 1,
2007.

ADDRESSES: You may submit comments
by either of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS-2007-
0077 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2007-0077,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0077.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
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please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding regulations for
the black stem rust quarantine and
regulations, contact Dr. Vedpal S. Malik,
Agriculturist, Emergency and Domestic
Programs, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale MD 20737; (301)
734—6774. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 734—7477.
SUPPLEMENTARY INFORMATION:

Title: Black Stem Rust; Identification
Requirements for Addition of Rust-
Resistant Varieties.

OMB Number: 0579-0186.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act (7
U.S.C. 7701 et seq.) authorizes the
Secretary of Agriculture to prohibit or
restrict the importation, entry, or
interstate movement of plants and plant
products to prevent the introduction of
plant pests into the United States or
their dissemination within the United
States.

Black stem rust is one of the most
destructive plant diseases of small
grains that is known to exist in the
United States. The disease is caused by
a fungus that reduces the quality and
yield of infected wheat, oat, barley, and
rye crops by robbing host plants of food
and water. In addition to infecting small
grains, the fungus lives on a variety of
alternate host plants that are species of
the genera Berberis, Mahoberberis, and
Mahonia. The fungus is spread from
host to host by wind-borne spores.

The black stem rust quarantine and
regulations, contained in 7 CFR 301.38
through 301.38-38 (referred to below as
the regulations), quarantine the
conterminous 48 States and the District
of Columbia and govern the interstate
movement of certain plants of the
genera Berberis, Mahoberberis, and
Mahonia, known as barberry plants. The
species of these plants are categorized as
either rust-resistant or rust-susceptible.
Rust-resistant plants do not pose a risk
of spreading black stem rust or of
contributing to the development of new
races of the rust; rust-susceptible plants
do pose such risks.

Persons who request the Animal and
Plant Health Inspection Service to add
a variety to the list of rust-resistant
barberry varieties in the regulations
must provide the Agency with a

description of the variety, including a
written description and color pictures
that can be used by State nursery
inspectors to clearly identify the variety
and distinguish it from other varieties.
This requirement helps to ensure that
State plant inspectors can clearly
determine whether plants moving into
or through their States are rust-resistant
varieties listed in 7 CFR 301.38-2.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection activity. APHIS
needs this outside input to help
accomplish the following:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 4
hours per response.

Respondents: Nurseries.

Estimated Annual Number of
Respondents : 4.

Estimated Annual Number of
Responses per Respondent: 2.

Estimated Annual Number of
Responses: 8.

Estimated Total Annual Burden on
Respondents: 32 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 27th day of
July 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—15009 Filed 8—-1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0195]

Monsanto Company; Determination of
Nonregulated Status for Soybean
Genetically Engineered for Glyphosate
Herbicide Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that a soybean line
developed by the Monsanto Company,
designated as transformation event
MON 89788, which has been genetically
engineered for tolerance to the herbicide
glyphosate, is no longer considered a
regulated article under our regulations
governing the introduction of certain
genetically engineered organisms. Our
determination is based on our
evaluation of data submitted by the
Monsanto Company in its petition for a
determination of nonregulated status,
our analysis of other scientific data, and
comments received from the public in
response to a previous notice
announcing the availability of the
petition for nonregulated status and an
environmental assessment. This notice
also announces the availability of our
written determination and finding of no
significant impact.

DATES: Effective Date: July 23, 2007.
ADDRESSES: You may read the petition,
environmental assessment,
determination, finding of no significant
impact, the comments we received on
our previous notice, and our responses
to those comments in our reading room.
The reading room is located in room
1141 of the USDA South Building, 14th
Street and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming. To view those documents on
the Internet, go to http://
www.regulations.gov, click on the
“Advanced Search” tab, and select
“Docket Search.” In the Docket ID field,
enter APHIS-2006-0195, then click
“Submit.” Clicking on the Docket ID
link in the search results page will
produce a list of all documents in the
docket.

FOR FURTHER INFORMATION CONTACT: Dr.
Virgil Meier, Biotechnology Regulatory
Services, APHIS, 4700 River Road, Unit
147, Riverdale, MD 20737-1236; (301)
734-3363. To obtain copies of the
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petition, environmental assessment, or
the finding of no significant impact,
contact Ms. Cynthia Eck at (301) 734—
0667; cynthia.a.eck@aphis.usda.gov.
Those documents may also be viewed
on the Internet at http://
www.aphis.usda.gov/brs/aphisdocs/
06_17801p.pdf and http://
www.aphis.usda.gov/brs/aphisdocs/
06_17801p_ea.pdf.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

On June 27, 2006, APHIS received a
petition seeking a determination of
nonregulated status (APHIS Petition
Number 06—-178-01p) from Monsanto
Company of St. Louis, MO (Monsanto),
for soybean (Glycine max L.) designated
as transformation event MON 89788,
which has been genetically engineered
for tolerance to the herbicide
glyphosate, stating that soybean line
MON 89788 does not present a plant
pest risk and, therefore, should not be
a regulated article under APHIS’
regulations in 7 CFR part 340.

As described in the petition, MON
89788 soybean plants have been
genetically engineered to express a 5-
enolpyruvylshikimate-3-phosphate
synthase protein from Agrobacterium
sp. strain CP4 (CP4 EPSPS), which
confers tolerance to the herbicide
glyphosate. Expression of the added
gene is controlled, in part, by gene
sequences derived from Arabidopsis
thaliana and the plant pathogen figwort
mosaic virus. The Agrobacterium
tumefaciens transformation method was
used to transfer the added genetic

material into the recipient parental
soybean line A3244.

MON 89788 soybean plants have been
considered regulated articles under the
regulations in 7 CFR part 340 because
they contain gene sequences from plant
pathogens. MON 89788 soybean plants
have been field tested in the United
States since 2001 under notifications
authorized by APHIS. In the process of
reviewing the notifications for field
trials of the subject soybean plants,
APHIS determined that the vectors and
other elements were disarmed and that
field trials, which were conducted
under conditions of reproductive and
physical confinement or isolation,
would not present a risk of plant pest
introduction or dissemination.

In a notice * published in the Federal
Register on February 5, 2007 (72 FR
5261-5263, Docket No. APHIS-2006—
0195), APHIS announced the
availability of Monsanto’s petition and
the associated environmental
assessment (EA). APHIS solicited
comments on whether the subject
soybean would present a plant pest risk
for 60 days ending April 6, 2007. APHIS
received 23 comments during the
comment period, with 12 comments
submitted in support of the conclusions
drawn in the EA and 11 opposed.
APHIS’ responses to these comments
can be found in an attachment to the
finding of no significant impact.

Determination

Based on APHIS’ analysis of field,
greenhouse, and laboratory data
submitted by Monsanto, references
provided in the petition, other relevant
information described in the EA, and
comments provided by the public,
APHIS has determined that Monsanto’s
soybean line, designated as MON 89788,
will not pose a plant pest risk for the
following reasons: (1) Gene
introgression from MON 89788 soybean
into its sexually compatible relatives in
the United States and its territories is
extremely unlikely and consequently
the potential impact of introgression is
not foreseeable; (2) the subgenus
Glycine max, on which MON 89788 is
based, is not considered to be a weed
and does not persist in unmanaged
ecosystems; (3) it does not pose a risk
to non-target organisms, including
beneficial organisms and threatened or
endangered species, because the CP4
EPSPS protein is not known to have any
toxic properties and has minimal
potential to be a food allergen; (4) MON

1To view the notice, the EA, and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2006-0195.

89788 exhibits no traits that should
cause increased weediness, and that its
unconfined cultivation should not lead
to increased weediness of other sexually
compatible relatives (of which there are
none in the United States); (5) if MON
89788 were to be grown commercially,
the effect on agricultural practices from
introducing MON 89788 into the
environment should be no different than
for the previously deregulated Roundup
Ready 40-3-2 soybean line expressing
the same CP4 EPSPS protein from
Agrobacterium sp. Strain CP4, with
which APHIS has over 10 years of
experience; (6) APHIS does not expect
MON 89788 to have any impacts on the
development of herbicide resistant
weeds or a cumulative impact in
combination with other glyphosate
tolerant crops; (7) there should be no
significant impact from the stacking of
herbicide resistant traits; (8) if MON
89788 were to be grown commercially,
the potential impact on organic farming
should not change from the current
situation where close to 90 percent of
soybeans produced are Roundup Ready
and organic farmers or other farmers
who choose not to plant or sell
Roundup Ready soybean or other
transgenic soybeans will still be able to
purchase and grow nontransgenic
soybeans and will be able to coexist
with biotech soybean producers as they
do now; (9) APHIS’ analysis of data on
agronomic performance, disease and
insect susceptibility, and compositional
profiles of MON 89788 and its non-
genetically engineered counterpart
indicates no significant differences
between the two that would be expected
to cause either a direct or indirect plant
pest effect on raw or processed plant
commodities from the deregulation of
MON 89788; (10) APHIS has reviewed
field performance data submitted by the
petitioner, and these data indicate that
the engineered plant is not different in
any fitness characteristics from its
parent that might cause MON 89788 to
become invasive; and (11) none of the
alternatives proposed in the EA are
expected to have significant human
health or environmental effects.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the
determination of nonregulated status for
MON 89788, an EA was prepared. The
EA was prepared in accordance with (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
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of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on that EA, APHIS has
reached a finding of no significant
impact with regard to the determination
that Monsanto soybean line MON 89788
and lines developed from it are no
longer regulated articles under its
regulations in 7 CFR part 340. Copies of
the EA and finding of no significant
impact are available as indicated in the
ADDRESSES and FOR FURTHER
INFORMATION CONTACT sections of this
notice.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 27th day of
July 2007.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7-15001 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0106]

Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases;
Meeting

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 U.S.C. App.
II), we are giving notice of a meeting of
the Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases.
DATES: A session open to the public will
be held on August 21, 2007, from 8 a.m.
to 5 p.m.

ADDRESSES: The meeting will be held in
the Jamie L. Whitten Federal Building,
12th Street and Jefferson Drive, SW.,
Washington, DC, in room 107A.

FOR FURTHER INFORMATION CONTACT: Dr.
Bethany O’Brien, Acting Director
Interagency Coordination, National
Center for Animal Health Emergency
Management, VS, APHIS, 4700 River
Road, Unit 41, Riverdale, MD 20737;
(301) 734-0825.

SUPPLEMENTARY INFORMATION: The
Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases
(the Committee) advises the Secretary of
Agriculture on actions necessary to
prevent the introduction of foreign
diseases of livestock and poultry into

the United States. In addition, the
Committee advises the Secretary on
contingency planning and on
maintaining a state of preparedness to
deal with these diseases, if introduced.

The meeting will focus on the U.S.
animal health emergency management
system and on the foreign animal
disease situation worldwide and its
relevance to the United States. The
session will be open to the public.
However, due to time constraints, the
public will not be allowed to participate
in the Committee’s discussions.

You may obtain an agenda for the
meeting by contacting Dr. Bethany
O’Brien at the address listed under FOR
FURTHER INFORMATION CONTACT. Written
statements on meeting topics may be
filed with the Committee before or after
the meeting by sending them to the
person listed under FOR FURTHER
INFORMATION CONTACT. Written
statements may also be filed at the
meeting. Please refer to Docket No.
APHIS-2007-0106 when submitting
your statements.

Upon entering the Whitten Building,
visitors should inform security
personnel that they are attending the
Advisory Committee meeting on Foreign
Animal and Poultry Diseases. Photo
identification is required. Visitor badges
must be worn at all times while inside
the building.

Done in Washington, DC, this 27th day of
July 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—14987 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2007-0027]

National Advisory Committee on Meat
and Poultry Inspection

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. App.,
the National Advisory Committee on
Meat and Poultry Inspection (NACMPI)
will hold a public meeting on August 8—
9, 2007, to review and discuss the
following issues: (1) Data Collection and
Analysis at the Food Safety and
Inspection Service (FSIS): Standard
Operating Procedures, (2) Linking FSIS
Activities to its Public Health Goals, and
(3) Pilot Project to Explore Mechanisms
for Sharing Industry Data with FSIS.

The first issue, Data Collection and
Analysis at FSIS: Standard Operating
Procedures, will be presented to the
entire Committee for discussion during
the morning session on August 8, 2007.
The other two issues will be presented
to the entire Committee in the afternoon
session. The committee will then divide
into two subcommittees. These
subcommittees will meet in the
afternoon of August 8, 2007, to discuss
the issues Linking FSIS Activities to its
Public Health Goals and Pilot Project to
Explore Mechanisms for Sharing
Industry Data with FSIS. Each
subcommittee will provide a report of
their comments and recommendations
to the full committee on the morning of
August 9, 2007.

DATES: The full Committee will hold a
public meeting on Wednesday, August
8, and Thursday, August 9, 2007, from
8:30 a.m. to 2 p.m. Subcommittees will
hold open meetings on Wednesday,
August 8, 2007, from 2 p.m. to 6 p.m.
ADDRESSES: All Committee meetings
will take place at George Mason
University, 3401 N. Fairfax Drive,
Arlington, VA 22201. A meeting agenda
is available on the Internet at the
NACMPI Web site, http://
www.fsis.usda.gov/about_fsis/nacmpi/
index.asp. The NACMPI meeting
agenda, together with information and
resource materials on public health-
based inspection, is also available on
the Internet at, http://
www.fsis.usda.gov/
Regulations_&_Policies/
Risk_Based_Inspection/index.asp. FSIS
welcomes comments on the topics to be
discussed at the NACMPI public
meeting. Comments may be submitted
by any of the following methods:

Electronic mail:
NACMPI@fsis.usda.gov.

Mail, including floppy disks or CD-
ROMs: Send to National Advisory
Committee on Meat and Poultry
Inspection, United States Department of
Agriculture, Food Safety and Inspection
Service, 14th & Independence Avenue,
SW., Mail Drop 405 Aerospace,
Washington, DC 20250.

Hand- or courier-delivered items:
Deliver to Loraine Cannon at 901 D
Street SW., Washington, DC. To deliver
these items, the building security guard
must first call (202) 690-6520.

Facsimile: Send to Loraine Cannon,
(202) 690-6519. All submissions
received must include the Agency name
and docket number FSIS-2007-0027.
FOR FURTHER INFORMATION CONTACT:
Robert Tynan for technical information
at (202) 720-3884, or e-mail
robert.tynan@fsis.usda.gov and Loraine
Cannon for meeting information at (202)
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690-6647, Fax (202) 690-6519, or e-mail
NACMPI@fsis.usda.gov. Persons
requiring a sign language interpreter or
other special accommodations should
notify Loraine Cannon at the numbers
above or by e-mail.

SUPPLEMENTARY INFORMATION:
Background

The NACMPI provides advice and
recommendations to the Secretary of
Agriculture pertaining to the Federal
and State meat and poultry inspection
programs, pursuant to sections 7(c), 24,
205, 301(a)(3), 301(a)(4), and 301(c) of
the Federal Meat Inspection Act [21
U.S.C. 607(c), 624, 645, 661(a)(3),
661(a)(4), and 661(c)] and sections
5(a)(3), 5(a)(4), 5(c), 8(b), and 11(e) of
the Poultry Products Inspection Act [21
U.S.C. 454(a)(3), 454(a)(4), 454(c),
457(b), and 460(e)].

The Administrator of FSIS is the
chairperson of the Committee.
Membership of the Committee is drawn
from representatives of consumer
groups; producers, processors, and
marketers from the meat, poultry and
egg product industries; State and local
government officials; and academia. The
current members of the NACMPI are:
Ms. Kibbe M. Conti, Northern Plains
Nutrition Consulting, Rapid City, SD;
Mr. Brian R. Covington, Keystone Foods
LLC, West Conshohocken, PA; Dr.
Catherine N. Cutter, Pennsylvania State
University, University Park, PA; Dr.
James S. Dickson, Iowa State University,
Ames, IA; Mr. Kevin M. Elfering,
Minnesota Department of Agriculture,
St. Paul, MN; Mr. Mike W. Finnegan,
Montana Meat & Poultry Inspection
Bureau, Helena, MT; Ms. Carol Tucker
Foreman, Consumer Federation of
America, Chevy Chase, MD; Dr. Andrea
L. Grondahl, North Dakota Department
of Agriculture, Bismarck, ND; Dr. Joseph
J. Harris, Southwest Meat Association,
Bryan, TX; Dr. Craig W. Henry, Food
Products Association, Washington, DC;
Ms. Cheryl D. Jones, Morehouse School
of Medicine, Atlanta, GA; Mr. Michael
E. Kowalcyk, DunnhumbyUSA LLC,
Cincinnati, OH; Dr. Shelton E. Murinda,
California State Polytechnic University,
Pomona, CA; Dr. Edna Negron-Bravo,
University of Puerto Rico, Mayaguez,
PR; Dr. Michael L. Rybolt, National
Turkey Federation, Washington, DC; Mr.
Mark P. Schad, Schad Meats, Inc.,
Cincinnati, OH; and Dr. Stanley A.
Stromberg, Oklahoma Department of
Agriculture, Food, and Forestry,
Oklahoma City, OK.

The Committee has subcommittees to
deliberate on specific issues and make
recommendations to the whole
Committee. The Committee makes

recommendations to the Secretary of
Agriculture.

All interested parties are welcome to
attend the Meetings and to submit
written comments and suggestions
concerning issues the Committee will
review and discuss. The comments and
the official transcript of the meeting,
when they become available, will be
kept in the FSIS Docket Room, U.S.
Department of Agriculture, Food Safety
and Inspection Service, 300 12th Street,
SW., Room 102, Cotton Annex,
Washington, DC 20250, and posted on
the Agency’s NACMPI Web site,
http://www.fsis.usda.gov/about_fsis/
nacmpi/index.asp.

Members of the public will be
required to register before entering the
meeting.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it on-
line through the FSIS Web page located
at http://www.fsis.usda.gov/regulations/
2007 Notices Index/. FSIS will also
make copies of this Federal Register
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade and farm groups,
consumer interest groups, allied health
professionals, and other individuals
who have asked to be included. The
Update is available on the FSIS Web
page. Through the Listserv and Web
page, FSIS is able to provide
information to a much broader and more
diverse audience. In addition, FSIS
offers an e-mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/news and events/
email subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves and have the
option to password protect their
account.

Done in Washington, DG on July 24, 2007.
Alfred V. Almanza,
Administrator.
[FR Doc. 07-3783 Filed 7-30-07; 4:29 pm]
BILLING CODE 3410-DM-M

DEPARTMENT OF AGRICULTURE
Forest Service

Colville National Forest; Washington;
Republic Ranger Station Excess
Residence Sale

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Colville National Forest,
USDA Forest Service, will prepare an
EIS (environmental impact statement)
on a proposal to sell a 0.4-acre parcel of
land with a residential building, located
on the Republic Ranger District
administrative compound, within the
City of Republic, Ferry County
Washington. The parcel and Building
are no longer needed to meet public
service of Forest Service mission
requirements. The Forest Service
Facility Realignment and Enhancement
Act of 2005 authorized the Secretary of
Agriculture to sell administrative sites
that are no longer needed for National
Forest System purposes. Project
implementation is scheduled for Fiscal
Year 2008. This project is not associated
with the proposed Secure Rural Schools
Land Sale Initiative. The Colville
National Forest invites written
comments and suggestions on the scope
of the analysis. The agency will give
notice of the full environmental analysis
and decision-making process so
interested and affected people may
participate and contribute to the final
decision.

DATES: Comments concerning the scope
of the analysis must be received by
August 31, 2007. The draft
environmental impact statement is
expected in November 2007 and the
final environmental impact statement is
expected in January 2008.

ADDRESSES: Send written comments to
Rick Brazell, Forest Supervisor, Colville
National Forest, 765 South Main,
Colville, WA 99114 (phone 509-684—
7000). Comments may be submitted
electronically to comments-
pacificnorthwest-colville@fs.fed.us.
Comments may also be sent by fax to
(509) 775-7401. Include your name and
mailing address with your comments so
documents pertaining to this project
may be mailed to you.

FOR FURTHER INFORMATION CONTACT: Ed
Shaw, Reality Specialist, Colville
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National Forest, 765 South Main,
Colville, WA 99114 (phone 509-684—
7129), or Jim Parker, EIS Project Leader,
Republic Ranger District, 650 East
Delaware, Republic WA 99166 (phone
509-775-7462).

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

One of the key findings of the Colville
National Forest Facilities Master Plan is
that the Colville National Forest
maintains more facility space than it
needs to perform its mission. The
Colville National Forest needs to
remove unneeded buildings from the
Forest’s facility inventory in order to
eliminate the cost of maintaining
unneeded facilities.

Proposed Action

The proposed action is to sell 0.4
acres of land with a residential building,
located on the Republic Ranger District
administrative compound, located in
Republic, Ferry County, Washington.
The property legal description is: A
portion of the SW14NW4 Section 6,
T36N, R33E, WM. The site is located
within the city limits of Republic,
Washington. The land was acquired by
the Forest Service in 1934.

The site has one residential building.
The mineral estate would be reserved by
the government. Water and sewer are
provided by a community system.

This property may be sold directly to
an identified purchaser or may be sold
under competitive bidding procedures.
The method of sale will be determined
at a later date. If the property is offered
for sale under competitive bidding
procedures, an Invitation for Bid will
provide specific information, including
a minimum bid price, the scheduled
starting date for bidding, approximate
bid closing date, requirements and
instructions for bidding, payment and
other closing procedures. An Offer to
Sell will be released after all
environmental studies and other
required analysis ar completed and a
final decision to sell the property is
made.

Responsible Official

The Responsible Official is Rick
Brazell, Forest Supervisor, Colville
National Forest, 765 South Main,
Colville, WA 99114.

Nature of Decision To Be Made

The Responsible Official will decide
whether or not to proceed with sale of
Republic Ranger Station residence and
property, including any outstanding
interests or conditions to be conveyed.
The decision and rationale for the
decision will be documented in the

Record of Decision, which will be
subject to Forest Service Appeal
Regulations (36 CFR Part 215).

Scoping Process

The scoping process will identify and
clarify issues, identify key issues to be
analyzed in depth, explore alternatives
based on themes derived from key
issues recognized during the scoping
process, and identify potential
environmental effects associated with
the proposed action. A No Action
alternative will be considered.

Preliminary Issues

Only one key issue was identified in
preliminary project assessment: The
National Historic Preservation Act of
1966, Revised, requires that Federal
agencies evaluate properties for historic
significance under Section 106. The
residential structure has been found
eligible to the NHRP (National Register
of Historic Places), with the Washington
State Historic Preservation Office
concurring on this finding. Conveyance
of the property from Federal ownership
will be an adverse effect because of
NRHP eligibility based on the following
criteria: The property may represent a
significant contribution to the American
history (Criterion A), is associated with
the lives of significant persons in our
past (Criterion B), displays distinctive
characteristics of type or period
(Criterion C), or may be likely to yield
information important to history
(Criterion D). The NRHP eligibility for
the structure is based on a national
significance of context in association
with the Depression-era Civilian
Conservation Corps. Eligibility is also
based on national and regional
significance of context associated with
distinctive architectural characteristics.
The property also contains a deposit of
prehistoric lithic material which would
also be eligible for listing on the NRHP;
however, the Forest Service intends to
conduct a data recovery excavation of
the site. Data will be professionally
recorded, and artifacts recovered will be
curated at an approved curation facility.

Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the environmental
impact statement. The Forest Service is
seeking information, comments, and
assistance from other agencies,
organizations, Indian Tribes, and
individuals who may be interested in or
affected by the Proposed Action. This
input will be used in preparation of the
Draft EIS. Your comments are
appreciated throughout the analysis
process.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;

Forest Service Handbook 1909.15, Section
21)



42378

Federal Register/Vol. 72, No. 148/ Thursday, August

2, 2007 / Notices

Dated: July 26, 2007.
Rick Brazell,
Forest Supervisor.
[FR Doc. 07-3771 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Glenn/Colusa County Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Glenn/Colusa County
Resource Advisory Committee (RAC)
will meet in Willows, California.
Agenda items covered include: (1)
Introductions, (2) Approve Minutes, (3)
Public Comment, (4) Project Proposals/
Action, (5) General Discussion, (6) Next
Agenda.

DATES: The meeting will be held on
August 13, 2007, from 1:30 p.m. and
end at approximately 4:30 p.m.

ADDRESSES: The meeting will be held at
the Mendocino National Forest
Supervisor’s Office, 825 N. Humboldt
Ave., Willows, CA 95988. Individuals
who wish to speak or propose agenda
items send their names and proposals to
Eduardo Olmedo, DFO, 825 N.
Humboldt Ave., Willows, CA 95988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 164, Elk Creek, CA
95939. (530) 968—1815; e-mail
ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee will file written statements
with the Committee staff before or after
the meeting. Public input sessions are
provided and individuals who made
written requests by August 10, 2007
have the opportunity to address the
committee at those sessions.

Dated: July 25, 2007.
Eduardo Olmedo,
Designated Federal Official.
[FR Doc. 07-3765 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Siskiyou Resource Advisory
Committee; Notice of Meeting

AGENCY: USDA Forest Service.
ACTION: Notice of Meeting; Siskiyou
Resource Advisory Committee (RAC).

SUMMARY: The Siskiyou Resource
Advisory Committee will meet on
Thursday, August 30, 2007 to
recommend Title II projects for fiscal
year 2008 under the Secure Rural
Schools and Community Self
Determination Act of 2000. The meeting
will be held at the Chetco Community
Public Library, Large Community
Meeting Room at 405 Alder Street,
Brookings, Oregon. It begins at 10 a.m.,
ends at 2:30 p.m.; the open public
comments begin at 11 a.m. and ends at
11:30 a.m. Written comments may be
submitted prior to the meeting and
delivered to Designated Federal Official,
Scott Conroy at the Rogue River-
Siskiyou National Forest, P.O. Box 520,
Medford, Oregon 97501.

FOR FURTHER INFORMATION CONTACT:
Rogue River-Siskiyou National Forest
Public Affairs Officer Patty Burel at
telephone: (541) 858-2211, e-mail:
pburel@fs.fed.us, or USDA Forest
Service, P.O. Box 520, 333 West 8th
Street, Medford, OR, 97501.

Dated: July 26, 2007.
Cassius M. Cash,

Acting Forest Supervisor, Rogue River-
Siskiyou National Forest.

[FR Doc. 07-3772 Filed 8-1-07; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Forest Service
[FSM 2350]

Continental Divide National Scenic
Trail

AGENCY: Forest Service, USDA.
ACTION: Notice of extension of public
comment period for Proposed

Continental Divide National Scenic
Trail (CDNST) Directives.

SUMMARY: The Northern, Rocky
Mountain, Southwestern, and
Intermountain Regions of the USDA
Forest Service are extending the public
comment period through October 12,
2007, for the proposed directives for the
planning, development, and
management of the CDNST. The notice
of proposed directives was first
published in Federal Register Notice

Vol. 72, No. 112, on Tuesday, June 12,
2007. After considering comments, the
USDA Forest Service proposes to issue
a supplemental directive for each
Region. The directives would also
amend the CDNST Comprehensive Plan
of 1985.

Policy direction is needed to clarify
the nature and purposes of the CDNST
and to align the CDNST planning with
USDA Forest Service land management
planning processes. The directives
would have no effect on the ground
until site-specific planning decisions are
completed, with additional opportunity
for public involvement. Additional
information regarding this proposed
directive can be found on the Internet
at: http://www.fs.fed.us/cdt.

DATES: Comments are requested and
must be submitted on or before October
12, 2007.

FOR FURTHER INFORMATION CONTACT: Greg
Warren, CDNST Administrator, (303)
275-5054.

Written comments concerning this
proposal are to be sent to US Forest
Service, Attn: CDNST, 740 Simms St,
Golden, CO 80401-4720; or via e-mail
cdnst@fs.fed.us.

All comments, including names and
addresses, when provided, will be
placed in the record and will be
available for public inspection and
copying. The public may inspect
comments received in the office of the
Director of Recreation, Heritage, and
Wilderness Resources, USDA Forest
Service, Rocky Mountain Regional
Office, 740 Simms Street, Golden, CO
80401, on business days between the
hours 8:30 a.m. and 4 p.m. Those
wishing to inspect comments are
encouraged to call ahead at (303) 275-
5200 to facilitate entry into the building.

SUPPLEMENTARY INFORMATION:

Background

The USDA Forest Service provides
internal direction to field units through
its Directives System, consisting of the
USDA Forest Service Manuals (FSM)
and USDA Forest Service Handbooks
(FSH). Directives provide guidance to
field units in implementing programs
established by statute and regulation.
USDA Forest Service directives
establish agency policies for delegations
of authority, consistent definitions of
terms, clear and consistent
interpretation of regulatory language,
and standard processes.

The USDA Forest Service is
requesting comment on policy that
promotes the nature and purposes of the
CDNST as depicted in the CDNST Study
Report and Final Environment
Statement. In addition, the directives
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recommend land management planning
integration and management direction
for the CDNST, and amends the CDNST
Comprehensive Plan of 1985.

The Continental Divide National
Scenic Trail is administered by the
Secretary of Agriculture in consultation
with the Secretary of the Interior. The
Regional Forester of the Rocky
Mountain Region is the lead Forest
Service official coordinating matters
concerning the study, planning, and
operation of the CDT.

The issuance of timely direction for
the planning and management of the
CDNST is important due to the
extensive nature of ongoing land
management planning and project
planning assessments along the trail
corridor throughout these four Regions
of the USDA Forest Service. These
assessments need to provide for the
integrated management of the CDNST
designated area. Additional information
regarding this proposed directive can be
found on the Internet at http://
www.fs.fed.us/cdt.

Because the agency plans to propose
additional revisions to USDA Forest
Service Manual 2300, chapter 50,
proposed directives are issued for
comments at this time. The current
Forest Service Manual can be found on
the Internet at: http://www.fs.fed.us/im/
directives/fsm/2300/2350.doc.

The proposed directives for the four
Regions are as follows:

Digest

2353.42(4)(5)—Adds policy direction
for the Continental Divide National
Scenic Trail.

2353.43(1-11) Planning and
Development of the Continental Divide
National Scenic Trail (CDNST)—Adds
planning and development direction for
the CDNST.

2353.44(1-8) Management of the
Continental Divide National Scenic
Trail (CDNST)—Adds management
direction for the CDNST.

2353.4—Administration of National
Scenic and National Historic Trails

2353.42—Policy

4. The nature and purposes of the
Continental Divide National Scenic
Trail are to provide for high quality,
scenic, primitive hiking and horseback-
riding, non-motorized recreational
experiences and to conserve natural,
historic, and cultural resources along
the Continental Divide.

5. The policy, development, and
management direction in this directive
amends and supersedes the purpose
depiction, management policy, and
direction contained in the “Continental

Divide National Scenic Trail
Comprehensive Plan” of 1985.

2353.43—National Scenic and Historic
Trail System Development

Planning and Development of the
Continental Divide National Scenic
Trail (CDNST)

1. Land Management Planning (FSM
1921) is to provide for the nature and
purposes of theCDNST congressionally
designated area, and address the
Comprehensive Plan programmatic
requirements of the National Trails
System Act, as amended (Title 16,
United States Code, section 1244(f) (16
U.S.C. 1244(f)):

a. Identify CDNST desired conditions,

b. Establish CDNST objectives,

c. Establish CDNST management
guidelines,

d. Establish monitoring programs to
evaluate the condition of the CDNST in
the land management planning area,
and

e. Where the CDNST travel route is
outside the congressionally established
wilderness delineate a special area or
management area for the trail corridor.

2. For each land management plan
area that encompasses the CDNST, a
management plan should be completed
to address the site-specific requirements
of the National Trails System Act, as
amended (16 U.S.C. 1244(f)):

a. Identify and display the located
CDNST travel route,

b. Identify the significant natural,
historical, and cultural resources to be
preserved along the CDNST corridor,

c. Identify the carrying capacity for
the trail that reflects the nature and
purposes of the CDNST,

d. Provide for CDNST development,
signing, and maintenance programs,

e. Establish monitoring programs to
evaluate the condition of each CDNST
segment as related to the nature and
purposes of the CDNST, and

f. Where applicable, protect high
potential segments until such time that
the CDNST is located and delineated as
a special area or management area (FMS
2353.43, Planning and Development of
the CDNST (1)(e)).

3. The Scenery Management System
(FSM 2382) should be followed when
developing land management plans. The
foreground zone from the CDNST travel
route should be a primary consideration
in delineating a CDNST special area or
management area.

4. Use the Recreation Opportunity
Spectrum (ROS) system to delineate,
define and integrate CDNST recreational
opportunities in land management
planning (FSM 2311.1). The CDNST
should be located in Primitive and

Semi-Primitive Non-Motorized ROS
settings where available in the land
management planning area, while
recognizing that the CDNST will
intermittently traverse through more
developed areas, and across designated
motor vehicle use routes (Subpart B—
Designation of Roads, Trails, and Areas
for Motor Vehicle Use, part 212 Travel
Management, of Title 36 Code of the
Code of Federal Regulations (36 CFR
part 212 subpart B)), in order to provide
for a continuous travel route between
Canada and Mexico along the
Continental Divide.

5. A new segment of the CDNST travel
route should only be constructed if
current National Forest System trails
cannot be managed, maintained, and
reconstructed to provide for the nature
and purposes of the CDNST.

6. A CDNST trail segment (16 U.S.C.
1246(c)) is not to be designated for
motor vehicle use (36 CFR part 212
subpart B) by the general public, unless
such use is consistent with FSM
2353.44, Management of the CDNST (5).

7. A CDNST segment may only be
located on a road (16 U.S.C. 1244(5))
where the following conditions are met:

a. The road is primitive in nature and
offers a recreation experiences not
materially different in quality than that
extended by a bona fide hiking and
equestrian trail,

b. An affirmative determination has
been made that motor vehicle use would
not substantially interfere with the
nature and purposes of the CDNST, and

c. Motor vehicle use does not
constitute a safety hazard to hikers-
pedestrians and equestrians.

8. Locating the CDNST in wilderness
on a National Forest System trail, and
marking the travel route at trail
junctions with the CDNST marker
brand, is consistent with the Wilderness
Act (Title 16, United States Code,
sections 1131(a) and 1133(b)).

9. The CDNST should be located on
a permanent easement where the trail
crosses private land (FSM 5460.3).

10. The CDNST should be designed
following the Pack-and-Saddle Trail
Class 2 or 3 design parameters when
constructed or reconstructed (FSH
2309.18). However, a CDNST segment
may be designed following the Hiker-
Pedestrian Trail Class 1, 2, or 3 design
parameters where there exists a
substantial safety or resource concern,
or the overall management direction for
the land management plan area only
provides for Hiker-Pedestrian use.
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2353.44—Management of National
Scenic and National Historic Trails

Management of the Continental Divide
National Scenic Trail (CDNST)

1. Scenery should be managed
following the Scenery Management
System (FSM 2380). The CDNST is a
concern level 1 travel route, and scenic
integrity objective is to be high or very
high.
2. Use the Recreation Opportunity
Spectrum (ROS) system (FSM 2311.1) in
the management of the CDNST corridor.
The CDNST is to be managed primarily
for Primitive and Semi-Primitive Non-
Motorized ROS conditions and
experiences.

3. The CDNST should be managed for
both Pack-and-Saddle and Hiker-
Pedestrian uses (FSH 2309.18).
However, where the trail design
parameters reflect only Hiker-Pedestrian
use, the managed use should be only
Hiker-Pedestrian.

4. Motor vehicle use may be allowed
on a trail segment of the CDNST (Title
16 United States Code, section 1246(c)
(16 U.S.C. 1246(c)):

a. If necessary to meet emergencies,

b. To enable adjacent landowners or
land users to have reasonable access to
their lands or where there are existing
valid rights, and

c. On a designated motor vehicle use
route (36 CFR part 212 subpart B) that
crosses the CDNST where an affirmative
determination has been made that such
use would not substantially interfere
with the nature and purposes of the
CDNST.

d. In addition to one of the above
three situations being met, motor
vehicle use must also be allowed by the
overall management direction for the
land management plan area.

e. Motor vehicle use is also allowed
on a trail segment if such use is
consistent with FSM 2353.44,
Management of the CDNST (5).

5. Motor vehicle use shall be allowed
on a trail segment of the CDNST where
the following conditions are met (16
U.S.C. 1246(c)):

a. An affirmative determination has
been made that motor vehicle use would
not substantially interfere with the
nature and purposes of the CDNST, and

b. Motor vehicle use was allowed by
administrative regulations on a National
Forest System travel route that was
developed prior to November 10, 1978,
which is the time of designation of the
CDNST by Public Law 95-625.

c. In addition to both of the above two
situations being met, motor vehicle use
must also be allowed by the overall
management direction for the land
management plan area.

d. Motor vehicle use may also be
allowed on a trail segment if such use
is consistent with FSM 2353.44,
Management of the CDNST (4).

6. Where motor vehicle use is allowed
on a road segment (16 U.S.C. 1244(5)) or
trail segment (16 U.S.C. 1246(c)) of the
CDNST, consider establishing motor
vehicle use prohibitions and restrictions
(part 261-Prohibitions, of Title 36 Code
of Federal Regulations (36 CFR part
261)) to mitigate the effects of such use
on the nature and purposes of the
CDNST. Management practices and
actions that would promote or result in
increased motor vehicle use ont he
CDNST should not occur.

7. Bicycle (mountain bike) use may
only be allowed on a trail segment of the
CDNST where the following conditions
are met (16 U.S.C. 1246(c)):

a. An affirmative determination has
been made that bicycle use would not
substantially interfere with the nature
and purposes of the CDNST, and

b. Bicycles must also be allowed by
the overall management direction for
the land management plan area.

8. Where bicycle (mountain bike) use
is allowed on the CDNST, consider
establishing bicycle use prohibitions
and restrictions (36 CFR part 261) to
mitigate the effects of such use on the
nature and purposes of the CDNST.
Management practices and actions that
would promote or result in increased
bicycle use on the CDNST should not
occur.

Regulatory Certifications
Environmental Impact

The directives would provide policy
and procedural guidance to agency
officials implementing the National
Trails System Act. CONST management
decisions implementing the directives
would include appropriate site-specific
environmental analysis and public
involvement. The directives would have
no effect on the ground until site-
specific planning decisions are
completed, with opportunity for public
involvement. Section 31b of USDA
Forest Service Handbook 1909.15 (57 FR
43180, September 18, 1992) excludes
from documentation in an
environmental assessment or
environmental impact statement “rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions.” The
agency’s conclusion is that the
directives fall within this category of
actions and that no extraordinary
circumstances exist which would
require preparation of an environmental
assessment or environmental impact
statement.

Regulatory Impact

The directives have been reviewed
under USDA procedures and Executive
Order (E.O.) 12866 on regulatory
planning and review. The directives
would not have an annual effect of $100
million or more on the economy, nor
would it adversely affect productivity,
competition, jobs, the environment,
public health and safety, or State and
local governments. The directives
would not interfere with any action
taken or planned by another agency, nor
would they raise new legal or policy
issues. Finally, the directives would not
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
beneficiaries of such programs.
Accordingly, the directives are not
subject to OMB review under E.O.
12866.

Regulatory Flexibility Act Analysis

The directives have been considered
in light of the Regulatory Flexibility Act
(5 U.S.C. 602 et seq.). The directives
would not have any effect on small
entities as defined by the Regulatory
Flexibility Act. The directives would
not directly affect small businesses,
small organizations, and small
governmental jurisdictions. Therefore,
the agency has determined that the
directives would not have a significant
economic impact on a substantial
number of small entities pursuant to the
Regulatory Flexibility Act because the
directives would not impose record-
keeping requirements on them; the
directives would not affect their
competitive position in relation to large
entities; and it would not affect their
cash flow, liquidity, or ability to remain
in the market.

No Takings Implications

The directives have been analyzed in
accordance with the principles and
criteria contained in E.O. 12630. It has
been determined that the directives
would not pose the risk of a taking of
private property.

Federalism and Consultation and
Coordination With Indian Tribal
Governments

The agency has considered the
directives under the requirements of
E.O. 13132 on federalism, and has
determined that the directives conform
with the federalism principles set out in
this E.O.; would not impose any
compliance costs on the States; and
would not have substantial direct effects
on the States, the relationship between
the Federal government and the States,
or the distribution of power and
responsibilities among the various
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levels of government. Therefore, the
agency has determined that no further
assessment of federalism implications is
necessary.

Moreover, the directives would not
have Tribal implications as defined by
E.O. 13175, Consultation and
Coordination With Indian Tribal
Governments, and therefore advance
consultation with Tribes is not required.

Energy Effects

The directives have been reviewed
under E.O. 13211 of May 18, 2001,
Actions Concerning Regulations That
Significantly Affect the Energy Supply.
It has been determined that the
directives would not constitute a
significant energy action as defined in
the E.O.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the agency
has assessed the effects of the directives
on State, local, and Tribal governments
and the private sector. The directives
would not compel the expenditure of
$100 million or more by an State, local,
or Tribal government or anyone in the
private sector. Therefore, a statement
under section 202 of the act is not
required.

Controlling Paperwork Burdens on the
Public

These directives do not contain any
record-keeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 that are not already
required by law or not already approved
for use. Accordingly, the review
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.) and
its implementing regulations at 5 CFR
part 1320 do not apply.

Dated: July 26, 2007.
Richard Stem,
Deputy Regional Forester.
[FR Doc. 07-3770 Filed 8—1-07; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44

U.S.C. Chapter 35, as amended), the
Rural Utilities Service, an agency
delivering the United States Department
of Agriculture’s (USDA) Rural
Development Utilities Programs,
hereinafter referred to as Rural
Development and/or Agency, invites
comments on this information
collection for which the Agency intends
to request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by October 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Michele L. Brooks, Acting Director,
Program Development & Regulatory
Analysis, Rural Utilities Service, USDA,
1400 Independence Ave., SW., STOP
1522, Room 5159 South Building,
Washington, DC 20250-1522.
Telephone: (202) 720-0736. FAX: (202)
720-4120.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR Part 1753,
Telecommunications System
Construction Policies and Procedures.

OMB Control Number: 0572—-0059.

Type of Request: Revision of a
currently approved collection package.

Abstract: In order to facilitate the
programmatic interest of the RE Act,
and, in order to assure that loans made
or guaranteed by the Agency are
adequately secured, the Agency, as a
secured lender, has established certain
forms for materials, equipment and
construction of electric and
telecommunications systems. The use of
standard forms, construction contracts,
and procurement procedures helps
assure the Agency that appropriate
standards and specifications are
maintained, the Agency’s loan security
is not adversely affected; and the loan
and loan guarantee funds are used
effectively and for the intended
purposes.

Over the past year and a half, the
Agency has undertaken a
comprehensive review of its
Telecommunications Program contracts.
The purpose of this undertaking is to
improve customer service to the
Agency'’s rural borrowers with a more
efficient and effective means to
complete a contract transaction as well
as improve the internal efficiency of
processing contracts.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response.

Respondents: Business or other for-
profit and non-profit institutions.

Estimated Number of Respondents:
513.

Estimated Number of Responses per
Respondent: 10.

Estimate Total Annual Burden on
Respondents: 10,592 hours.

Copies of this information collection
can be obtained from MaryPat Daskal,
Program Development and Regulatory
Analysis, USDA Rural Development at
(202) 720-7853. Comments are invited
on (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumption used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques on other forms of
information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

James M. Andrew,

Administrator, Rural Utilities Service.

[FR Doc. E7-14974 Filed 8-1-07; 8:45 am]|
BILLING CODE 3410-15-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the lllinois Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a briefing meeting of the
Illinois Advisory Committee to the
Commission will convene at 10 a.m. and
adjourn at 4 p.m. on August 17, 2007,
at the Dirksen Federal Building,
Courtroom 1719, 219 S. Dearborn St.,
Chicago, IL 60604. The purpose of the
meeting is to gather data regarding the
enforcement of prohibitions against
religious discrimination in prisons. The
agenda will include panels of presenters
knowledgeable of the topic, including
prisoners’ rights advocates; state,
county, and federal prison officials;
clergy who serve the religious needs of
inmates; and legal scholars.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office by August 24, 2007. The
address is 55 West Monroe Street, Suite
410, Chicago, IL 60603. Persons wishing
to email their comments, or to present



42382

Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007/ Notices

their comments verbally at the meeting,
or who desire additional information
should contact Carolyn Allen,
Administrative Assistant, (312) 353—
8311, TDD/TTY (312) 353-8362, or by
email: callen@usccr.gov.

Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least ten (10) working days before the
scheduled date of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Midwestern Regional Office, as they
become available, both before and after
the meeting. Persons interested in the
work of this advisory committee are
advised to go to the Commission’s
website, http://www.usccr.gov, or to
contact the Midwestern Regional Office
at the above email or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DG, July 30, 2007.
Ivy Davis,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. E7—15028 Filed 8—1-07; 8:45 am]
BILLING CODE 6335-02-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[T-3-2007]

Foreign-Trade Zone 7—Mayaguez, PR;
Temporary/Interim Manufacturing
Authority Merck Sharpe & Dohme
Quimica De Puerto Rico Inc.
(Pharmaceutical Manufacturing);
Notice of Approval

On May 10, 2007, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board filed an application
submitted by the Puerto Rico Industrial
Development Company, grantee of
FTZ 7, requesting temporary/interim
manufacturing (T/IM) authority on
behalf of Merck Sharpe & Dohme
Quimica De Puerto Rico, Inc., within
FTZ 7, at the MOVA Pharmaceutical
Corporation pharmaceutical
manufacturing facility located in
Caguas, Puerto Rico.

The application was processed in
accordance with T/IM procedures, as
authorized by FTZ Board Orders 1347
(69 FR 52587, 8/30/04) and 1480 (71 FR
55422, 9/22/06), including notice in the
Federal Register inviting public
comment (72 FR 27801, 5/17/07). The
FTZ staff examiner reviewed the
application and determined that it
meets the criteria for approval under
T/IM procedures. Pursuant to the
authority delegated to the FTZ Board
Executive Secretary in Board Orders
1347 and 1480 the application was
approved, effective July 23, 2007, until
July 23, 2009, subject to the FTZ Act
and the Board’s regulations, including
Section 400.28.

Dated: July 23, 2007.
Andrew McGilvray,
Executive Secretary.
[FR Doc. E7-15030 Filed 8-1-07; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Advance Notification of
Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of upcoming Sunset
Reviews.

Background

Every five years, pursuant to section
751(c) of the Tariff Act of 1930, as
amended, the Department of Commerce
(“the Department”) and the
International Trade Commission
automatically initiate and conduct a
review to determine whether revocation
of a countervailing or antidumping duty
order or termination of an investigation
suspended under section 704 or 734
would be likely to lead to continuation
or recurrence of dumping or a
counteravailable subsidy (as the case
may be) and of material injury.

Upcoming Sunset Reviews for
September 2007

The following Sunset Reviews are
scheduled for initiation in September
2007 and will appear in that month’s
Notice of Initiation of Five-Year Sunset
Reviews.

Department contact

Antidumping Duty Proceeding

Carbon and Certain Alloy Steel Wire Rod from Brazil (A—-351-832)
Carbon and Certain Alloy Steel Wire Rod from Canada (A—122-840) .....
Carbon and Certain Alloy Steel Wire Rod from Mexico (A—201-830) ........cccccevvverceeene
Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago (A-274-804) ....
Carbon and Certain Alloy Steel Wire Rod from Ukraine (A—823—-812) .........ccccoevveeene
Carbon and Certain Alloy Steel Wire Rod from Indonesia (A-560-815) ..

Carbon and Certain Alloy Steel Wire Rod from Moldova (A—841-805)
Countervailing Duty Proceedings
Carbon and Certain Alloy Steel Wire Rod from Brazil (C—351-833) .......cccceciiriiriiiiiieieeneceeene

Brandon Farlander (202) 482—0182.
Brandon Farlander (202) 482-0182.
Brandon Farlander (202) 482—0182.
Brandon Farlander (202) 482-0182.
Brandon Farlander (202) 482—0182.
Brandon Farlander (202) 482-0182.
Brandon Farlander (202) 482—0182.

Brandon Farlander (202) 482-0182.

Suspended Investigations

No Sunset Reviews of suspended
investigations are scheduled for
initiation in September 2007.

The Department’s procedures for the
conduct of Sunset Reviews are set forth
in 19 CFR 351.218. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of

Sunset Reviews is set forth in the
Department’s Policy Bulletin 98.3—
Policies Regarding the Conduct of Five-
Year (“‘Sunset”) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871

(April 16, 1998). The Notice of Initiation

of Five-Year (“Sunset”’) Reviews
provides further information regarding

what is required of all parties to
participate in Sunset Reviews.

Pursuant to 19 CFR 351.103(c), the
Department will maintain and make
available a service list for these
proceedings. To facilitate the timely
preparation of the service list(s), it is
requested that those seeking recognition
as interested parties to a proceeding
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contact the Department in writing
within 15 days of the publication of the
Notice of Initiation.

Please note that if the Department
receives a Notice of Intent to Participate
from a member of the domestic industry
within 15 days of the date of initiation,
the review will continue. Thereafter,
any interested party wishing to
participate in the Sunset Review must
provide substantive comments in
response to the notice of initiation no
later than 30 days after the date of
initiation.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: July 23, 2007.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 07-3767 Filed 8—01—-07; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Sheila E. Forbes, Office of AD/CVD
Operations, Customs Unit, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
telephone: (202) 482—4697.

Background

Each year during the anniversary
month of the publication of an

antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as
defined in section 771(9) of the Tariff
Act of 1930, as amended, may request,
in accordance with section 351.213
(2002) of the Department of Commerce
(the Department) Regulations, that the
Department conduct an administrative
review of that antidumping or
countervailing duty order, finding, or
suspended investigation.

Opportunity to Request a Review: Not
later than the last day of August 2007,
interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
August for the following periods:

Period

Antidumping Duty Proceeding

Germany:

Corrosion-Resistant Carbon Steel Flat Products, A—428-815
Seamless Line and Pressure Pipe, A—428-820

Italy:

Granular Polytetrafluoroethylene Resin, A—475-703

Japan:

Brass Sheet & StriD, A—B88—704 ... i et e et e e et e ee e e ta e e e eteeaaaaeee e e aaeee e e beeeeaabeeeeanbeeeaaneee e e neeeeanneeeaanaeaeaas
Granular Polytetrafluoroethylene Resin, A-588-707
Tin Mill ProdUCES, A—588—854 ........oeeiiiiieiiiiiiiiie e e ettt e e et ettt e e e e e e et aeeeeeeeeaaaatseeeeeeesasasaeeeeeeesaassaseeaeseaassssseeaeseaansseneeaeeaannns

Malaysia:

Polyethylene Retail Carrier Bags, A-557—-813

Mexico:

Gray Portland Cement and Cement Clinker, A—201-802

Republic Of Korea:

Corrosion-Resistant Carbon Steel Flat Products, A-580-816

Romania:

8/1/06-7/31/07
8/1/06-7/31/07

8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07

8/1/06-7/31/07

Carbon and Alloy Seamless Standard, Line, and Pressure Pipe (Under 472 Inches), A—485-805 ..........cccceovriiieriinecieennn.
Thailand:

Polyethylene Retail Carrier Bags, A—549—821 ...ttt ettt e e s bt sttt e e en e e sre e san e e
The People’s Republic of China:

Floor Standing Metal-Top Ironing Tables and Parts Thereof, A=570-888 ............ccccciiiiiiiiiiiiiiiicc

Petroleum Wax Candles, A-570-504

Polyethylene Retail Carrier Bags, A—=570-886 ..........c.coiiiiiiiiiiiiiiiee ettt ettt sttt e e st e e st e et e e sene e ereenaneeanes

SUIfanilic ACIH, A—B570-815 ...t et e e s r e e r e e e r e Rt e r e et e e e et e e nae e e e re e nr e e re e nnin

Tetrahydrofurfuryl AICONOI, A—B70—887 .......oociiiiieie ittt b et be e st e et e e s bt e s be e st e e saeeeneeasneeane
Vietnam:

Frozen Fish Fillets, A-552—-801

Countervailing Duty Proceedings
Italy:
Oil Country TUbUIAr GOOAS, C—475-817 ...ttt ettt a e s et et e e ea bt e e bt e eae e e bt e nab e e nbeeesbeenneenaneenenas
Republic of Korea:
Corrosion-Resistant Carbon Steel Plate, C—580—818 ..........oooiiiiiiiiiiii ettt
Dynamic Random Access Memory Semiconductors, C-580-851 ...
Stainless Steel Sheet and Strip in COils, C—580—835 .......c.ctiiiiiiiiiiieeiiieeeiee s e e see e e sbee e ssree e ssteeesseeesasseeesasseeesseneessenas

8/1/06-7/31/07
8/1/06-7/31/07

8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07
8/1/06-7/31/07

8/1/06-7/31/07

1/1/06-7/24/06

1/1/06-12/31/06
1/1/06-12/31/06
1/1/06-12/31/06

Suspension Agreements defined by section 771(9) of the Act may
request in writing that the Secretary
conduct an administrative review. For

both antidumping and countervailing

None.
In accordance with section 351.213(b)
of the regulations, an interested party as

10r the next business day, if the deadline falls
on a weekend, federal holiday or any other day
when the Department is closed.

duty reviews, the interested party must
specify the individual producers or
exporters covered by an antidumping
finding or an antidumping or
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countervailing duty order or suspension
agreement for which it is requesting a
review, and the requesting party must
state why it desires the Secretary to
review those particular producers or
exporters.2 If the interested party
intends for the Secretary to review sales
of merchandise by an exporter (or a
producer if that producer also exports
merchandise from other suppliers)
which were produced in more than one
country of origin and each country of
origin is subject to a separate order, then
the interested party must state
specifically, on an order-by-order basis,
which exporter(s) the request is
intended to cover.

As explained in Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003), the Department
has clarified its practice with respect to
the collection of final antidumping
duties on imports of merchandise where
intermediate firms are involved. The
public should be aware of this
clarification in determining whether to
request an administrative review of
merchandise subject to antidumping
findings and orders. See also the Import
Administration Web site at http://
ia.ita.doc.gov.

Six copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room 1870, U.S.
Department of Commerce, 14th Street &
Constitution Avenue, NW., Washington,
DC 20230. The Department also asks
parties to serve a copy of their requests
to the Office of Antidumping/
Countervailing Operations, Attention:
Sheila Forbes, in room 3065 of the main
Commerce Building. Further, in
accordance with section 351.303(f)(1)(i)
of the regulations, a copy of each
request must be served on every party
on the Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation” for requests received by
the last day of August 2007. If the
Department does not receive, by the last
day of August 2007, a request for review
of entries covered by an order, finding,
or suspended investigation listed in this
notice and for the period identified
above, the Department will instruct the

21f the review request involves a non-market
economy and the parties subject to the review
request do not qualify for separate rates, all other
exporters of subject merchandise from the non-
market economy country who do not have a
separate rate will be covered by the review as part
of the single entity of which the named firms are
a part.

U.S. Customs and Border Protection to
assess antidumping or countervailing
duties on those entries at a rate equal to
the cash deposit of (or bond for)
estimated antidumping or
countervailing duties required on those
entries at the time of entry, or
withdrawal from warehouse, for
consumption and to continue to collect
the cash deposit previously ordered.
This notice is not required by statute
but is published as a service to the
international trading community.

Dated: July 23, 2007.
Stephen J. Claeys,

Deputy Assistant Secretary, for Import
Administration.

[FR Doc. E7—14948 Filed 8—1-07; 8:45 am]|
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-357-812, A-570-863, C—-357—-813]

Continuation of Antidumping Duty
Orders on Honey From Argentina and
the People’s Republic of China, and
Continuation of Countervailing Duty
Order on Honey From Argentina

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (the
Commission) that revocation of the
antidumping duty (AD) orders on honey
from Argentina and the People’s
Republic of China (PRC) would likely
lead to continuation or recurrence of
dumping; that revocation of the
countervailing duty (CVD) order on
honey from Argentina would likely lead
to continuation or recurrence of a
countervailable subsidy; and, that
revocation of these AD and CVD orders
would likely lead to a continuation or
recurrence of material injury to an
industry in the United States, the
Department is publishing this notice of
continuation of these AD and CVD
orders.

DATES: Effective Date: August 2, 2007.
FOR FURTHER INFORMATION CONTACT:
Deborah Scott (AD orders), Elfi Blum
(CVD order), or Dana Mermelstein, AD/
CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave., NW., Washington, DC 20230;
telephone: (202) 482—-2657, (202) 482—
0197, or (202) 482—1391, respectively.
SUPPLEMENTARY INFORMATION:

Background

On November 1, 2006, the Department
initiated and the Commission instituted
sunset reviews of the AD orders on
honey from Argentina and the PRC and
the CVD order on honey from Argentina,
pursuant to sections 751(c) and 752 of
the Tariff Act of 1930, as amended (the
Act), respectively. See Initiation of Five-
Year (“Sunset”’) Reviews, 71 FR 64242
(November 1, 2006) and Honey From
Argentina and China, 71 FR 64292
(November 1, 2006). As a result of its
reviews, the Department found that
revocation of the AD orders would
likely lead to a continuation or
recurrence of dumping, and that
revocation of the CVD order would
likely lead to continuation or recurrence
of subsidization, and notified the
Commission of the dumping margins
and the countervailable subsidy rates
likely to prevail if the orders were
revoked. See Honey From Argentina and
the People’s Republic of China; Final
Results of the Expedited Five-Year
(“Sunset”’) Reviews of Antidumping
Duty Orders, 72 FR 10150 (March 7,
2007), and Honey from Argentina: Final
Results of Full Sunset Review of the
Countervailing Duty Order, 72 FR 32078
(June 11, 2007).

On June 14, 2007, the Commission
determined that revocation of the AD
orders on honey from Argentina and the
PRC and the CVD order on honey from
Argentina would be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Honey from Argentina and
China, 72 FR 39445 (July 18, 2007), and
USITC Publication 3929 (June 2007)
(Inv. Nos. 701-TA—402 and 731-TA—
892 and 893 (Review)).

Scope of the AD Orders

For purposes of these orders, the
products covered are natural honey,
artificial honey containing more than 50
percent natural honey by weight,
preparations of natural honey
containing more than 50 percent natural
honey by weight, and flavored honey.
The subject merchandise includes all
grades and colors of honey whether in
liquid, creamed, comb, cut comb, or
chunk form, and whether packaged for
retail or in bulk form.

The merchandise covered by these
orders is currently classifiable under
subheadings 0409.00.00, 1702.90.90,
and 2106.90.99 of the Harmonized
Tariff Schedule of the United States
(HTSUS). Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
Department’s written description of the
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merchandise under this order is
dispositive.

Scope of the CVD Order

The merchandise subject to this order
is natural honey, artificial honey
containing more than 50 percent natural
honey by weight, preparations of natural
honey containing more than 50 percent
natural honey by weight, and flavored
honey. The subject merchandise
includes all grades and colors of honey
whether in liquid, creamed, combs, cut
comb, or chunk form, and whether
packaged for retail or in bulk form.

The merchandise subject to this order
is currently classifiable under
subheadings 0409.00.00, 1702.90.90,
and 2106.90.99 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the Department’s written description of
the merchandise covered by this order
is dispositive.

Determination

As aresult of the determinations by
the Department and the Commission
that revocation of these AD and CVD
orders would be likely to lead to
continuation or recurrence of dumping
or a countervailable subsidy and
continuation or recurrence of material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the AD orders on
honey from Argentina and the PRC and
the CVD order on honey from Argentina.

U.S. Customs and Border Protection
will continue to collect cash deposits at
the rates in effect at the time of entry for
all imports of subject merchandise. The
effective date of continuation of these
orders is the date of publication in the
Federal Register of this notice of
continuation. Pursuant to section
751(c)(2) of the Act, the Department
intends to initiate the next five-year
review of these orders not later than 30
days prior to the fifth anniversary of the
effective date of continuation.

This notice also serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return/destruction or conversion to
judicial protective order of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Failure to comply is a violation of the
APO which may be subject to sanctions.

These five-year (“Sunset’’) reviews
and this continuation notice are in
accordance with section 751(c) of the
Act. This notice is published pursuant
to 777(i) of the Act.

Dated: July 24, 2007.
David M. Spooner,

Assistant Secretary, for Import
Administration.

[FR Doc. E7-14918 Filed 8—1-07; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-801]

Ball Bearings and Parts Thereof from
Germany: Notice of Court Decision Not
in Harmony

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 29, 2007, the United
States Court of International Trade
affirmed the Department of Commerce’s
redetermination on remand of the final
results of the administrative review of
the antidumping duty order on ball
bearings and parts thereof from
Germany. See Paul Mueller Industrie
GmbH & Co. v. United States, Court No.
04-00522, slip op. 07-100 (CIT 2007)
(Paul Mueller). The Department is now
issuing this notice of court decision not
in harmony with the Department’s
determination.

EFFECTIVE DATE: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
David Dirstine or Richard Rimlinger,
AD/CVD Operations, Office 5, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—4033 or (202) 482—
4477, respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 15, 2004, the
Department of Commerce (the
Department) published the final results
of the administrative review of the
antidumping duty order on ball bearings
and parts thereof from Germany for the
period May 1, 2002, through April 30,
2003. See Antifriction Bearings and
Parts Thereof From France, Germany,
Italy, Japan, Singapore, and the United
Kingdom: Final Results of Antidumping
Duty Administrative Reviews,
Rescission of Administrative Reviews in
Part, and Determination To Revoke
Order in Part, 69 FR 55574 (September
15, 2004) (Final Results). The Final
Results were amended in Ball Bearings
and Parts Thereof from Germany;
Amended Final Results of Antidumping
Duty Administrative Review, 69 FR
63507 (November 2, 2004) (Amended
Final Results). Paul Mueller Industrie

GmbH (Paul Mueller) and Timken US
Corporation (Timken) filed lawsuits
challenging the Final Results as
amended by the Amended Final Results.
The Department requested a voluntary
remand on two issues. On May 26, 2006,
the United States Court of International
Trade (CIT) granted the Department’s
request and ordered the Department to
address two items: (1) correct a
ministerial error involving a billing
adjustment reported by Paul Mueller for
one home—market transaction and to
recalculate its antidumping margin
accordingly; (2) explain its treatment of
Paul Mueller’s inventory carrying costs.

In accordance with the CIT’s remand
order in Paul Mueller v. United States,
435 F. Supp. 2d at 1241, 1246-1247
(CIT 2006), the Department filed its
redetermination on remand of the final
results (remand results) on September
13, 2006. In its redetermination, the
Department corrected the ministerial
error and made a change to its treatment
of the inventory carrying costs to ensure
that home—market and U.S. inventory
carrying costs were calculated on a
consistent basis. On June 29, 2007, the
CIT affirmed the Department’s remand
results. The CIT’s decision was not
made publicly available until July 17,
2007, when the Court entered its
judgment. See Paul Mueller, slip op. 07—
100.

Decision Not in Harmony

By affirming the remand results, the
CIT recognized that the Department had
made a ministerial error in its
calculation of a billing adjustment for
Paul Mueller and that its initial
calculations of inventory carrying costs
for Paul Mueller’s home-market and
U.S. inventory carrying costs were not
made on a consistent basis.

The changes to our calculations with
respect to Paul Mueller resulted in a
change in the weighted—average margin
for ball bearings and parts thereof from
0.44 percent to 0.46 percent for the
period of review. Accordingly, absent an
appeal or, if appealed, upon a final and
conclusive court decision in this action,
we will amend our final results of this
review to reflect the recalculation of the
margin for Paul Mueller.

Suspension of Liquidation

The United States Court of Appeals
for Federal Circuit (CAFC) held that the
Department must publish notice of a
decision of the CIT or the CAFC which
is not in harmony with the Department’s
determination. See The Timken
Company v. United States, 893 F.2d
337, 341 (CAFC 1990). Publication of
this notice fulfills that obligation. The
CAFC also held that, in such a case, the
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Department must suspend liquidation
until there is a “conclusive” decision in
the action. Id. Therefore, the
Department must suspend liquidation
pending the expiration of the period to
appeal the CIT’s June 29, 2007, decision
or, if appealed, pending a final and
conclusive court decision.

Because entries of ball bearings and
parts thereof from Germany produced
and exported to the United States by
Paul Mueller are currently being
suspended pursuant to the court’s
injunction order in effect, the
Department does not need to order U.S.
Customs and Border Protection to
suspend liquidation of affected entries.
The Department will not order the
lifting of the suspension of liquidation
on entries of ball bearings and parts
thereof made during the review period
before a court decision in this lawsuit
becomes final and conclusive.

We are issuing and publishing this
notice in accordance with section
516A(c)(1) of the Tariff Act of 1930, as
amended.

Dated: July 24, 2007.

David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E7-15031 Filed 8-1-07; 8:45 am]|
BILLING CODE 3510-DS-DS

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-846]

Brake Rotors From the People’s
Republic of China: Final Results of
Antidumping Duty Administrative and
New Shipper Reviews and Partial
Rescission of the 2005-2006
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: On February 15, 2007, the
Department of Commerce
(“Department”’) published Brake Rotors
From the People’s Republic of China:
Preliminary Results of the 2005 2006
Administrative and New Shipper
Reviews and Partial Rescission of the
2005 2006 Administrative Review, 72 FR
7405 (February 15, 2007) (“Preliminary
Results’’). The period of review (“POR”)
is April 1, 2005, through March 31,
2006. The administrative review covers
three mandatory respondents and 12
separate-rate respondents. The new
shipper review covers one new shipper.
We invited interested parties to
comment on our Preliminary Results.
Based on our analysis of the comments

received, we made certain changes to
our calculations. The final dumping
margins for the administrative and new
shipper reviews are listed in the “Final
Results of the Reviews” section, below.
EFFECTIVE DATE: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Moats for Longkou Haimeng
Machinery Co., Ltd. and Qingdao
Golrich Autoparts Co., Ltd., or Frances
Veith for Yantai Winhere Auto—Part
Manufacturing Co., Ltd. and Qingdao
Meita Automotive, AD/CVD Operations,
Office 8, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue, NW, Washington,
DC 20230; telephone: 202-482—-5047
and 202-482-4295, respectively.
SUPPLEMENTARY INFORMATION:

Background

On February 15, 2007, the Department
published the Preliminary Results of the
administrative and new shipper reviews
of the antidumping duty order on brake
rotors from the People’s Republic of
China (“PRC”).

On March 6, 2007, the Department
issued a letter to all interested parties
granting a 28-day extension of time to
submit publicly available information to
value the factors of production for the
final results of these reviews and
postponed the briefing schedule
pending the Department’s release of the
Shandong Huanri Group General Co.,
Laizhou Huanri Automobile Parts Co.,
Ltd, and Shandong Huanri Group Co.,
Ltd. (collectively, “Huanri”’) verification
report.

From March 20 through March 22,
2007, the Department conducted a
verification of Huanri and released its
verification report of Huanri on May 4,
2007.1 On May 9, 2007, the Department
issued a memorandum stating that it
would revise the surrogate value for
steel strap to include Indian import data
from Ukraine for February and March
2006 for the final results.2 See

1 See Memorandum from Eugene Degnan, Senior
International Trade Compliance Analyst, AD/CVD
Operations, Office 8, and Paul Stolz, International
Trade Compliance Analyst, AD/CVD Operations,
Office 8, through Robert Bolling, Program Manager,

AD/CVD Operations, Office 8 and Wendy J. Frankel,

Director, AD/CVD Operations, Office 8, to the File
entitled, “Antidumping Duty Administrative
Review of Brake Rotors from the People’s Republic
of China: Verification of Section A and Quantity
and Value Response of Shandong Huanri Group
Co., Ltd., Laizhou Huanri Automobile Parts Co.,
Ltd., and Shandong Huanri Group General Co.,”
dated May 4, 2007 (‘“Huanri Verification Report”).
2 See Memorandum from Ann Fornaro,
International Trade Compliance Analyst, to the File
entitled, “2005-2006 Antidumping Duty
Administrative and New Shipper Reviews of Brake
Rotors from the People’s Republic of China -
Surrogate Value Change for Final Results,” dated
May 9, 2007 (“Surrogate Value Change Memo”’).

“Surrogate Value” section below. On
May 10, 2007, the Department revised
the deadline for submission of case and
rebuttal briefs to May 21 and May 29,
2007, respectively. On May 15, 2007, in
response to a request filed by the
Coalition for the Preservation of
American Brake Drum and Rotor
Aftermarket Manufacturers (‘“‘the
petitioner”), the Department extended
the deadline for submission of rebuttal
briefs until June 5, 2007. On May 21,
2007, the Department received case
briefs from Laizhou Auto Brake
Equipment Company (“LABEC”), Yantai
Winhere Auto—Part Manufacturing Co.,
Ltd. (“Winhere”’), Longkou Haimeng
Machinery Co., Ltd. (“‘Haimeng”),
Laizhou Luqi Machinery Co., Ltd.
(“Lugi”), Laizhou Hongda Auto
Replacement Co., Ltd. (“Hongda”),
Qindgdao Meita Automotive Industry
Co., Ltd. (“Meita”) (collectively, “the
Trade Pacific respondents”), and the
petitioner. On May 21, 2007, the
Department placed the supporting
documentation regarding the
Department’s calculation of the
surrogate wage rate used in respondents’
margin calculations on the record of
these reviews.3 On June 5, 2007, we
received rebuttal briefs from the
petitioner and the Trade Pacific
respondents.

On June 11, 2007, the Department
published a notice extending the time
limit for the completion of the final
results of these reviews until July 31,
2007. See Brake Rotors from the
People’s Republic of China: Extension of
Time Limit for the Final Results of the
2005-2006 Administrative and New
Shipper Reviews, 72 FR 32071 (June 11,
2007).

We conducted these reviews in
accordance with sections 751 and
777(i)(1) of the Tariff Act of 1930, as
amended (“the Act”), and sections 19
CFR 351.213 and 19 CFR 351.221 of the
agency’s regulations.

Period of Review

The POR is April 1, 2005, through
March 31, 2006.

Scope of the Order

The products covered by this order
are brake rotors made of gray cast iron,
whether finished, semifinished, or
unfinished, ranging in diameter from 8
to 16 inches (20.32 to 40.64 centimeters)
and in weight from 8 to 45 pounds (3.63

3 See Memorandum from Ann Fornaro,
International Trade Compliance Analyst, to the File
entitled, “2005-2006 Antidumping Duty
Administrative Review of Brake Rotors from the
People’s Republic of China - Expected Wages of
Selected Non-Market Economy Countries,” dated
May 21, 2007.
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to 20.41 kilograms). The size parameters
(weight and dimension) of the brake
rotors limit their use to the following
types of motor vehicles: automobiles,
all—terrain vehicles, vans and
recreational vehicles under “one ton
and a half,” and light trucks designated
as “‘one ton and a half.”

Finished brake rotors are those that
are ready for sale and installation
without any further operations. Semi—
finished rotors are those on which the
surface is not entirely smooth, and have
undergone some drilling. Unfinished
rotors are those which have undergone
some grinding or turning.

These brake rotors are for motor
vehicles, and do not contain in the
casting a logo of an original equipment
manufacturer (“OEM”) which produces
vehicles sold in the United States. (e.g.,
General Motors, Ford, Chrysler, Honda,
Toyota, Volvo). Brake rotors covered in
this order are not certified by OEM
producers of vehicles sold in the United
States. The scope also includes
composite brake rotors that are made of
gray cast iron, which contain a steel
plate, but otherwise meet the above
criteria. Excluded from the scope of this
order are brake rotors made of gray cast
iron, whether finished, semifinished, or
unfinished, with a diameter less than 8
inches or greater than 16 inches (less
than 20.32 centimeters or greater than
40.64 centimeters) and a weight less
than 8 pounds or greater than 45 pounds
(less than 3.63 kilograms or greater than
20.41 kilograms).*

Brake rotors are currently classifiable
under subheadings 8708.39.5010,
8708.39.5030, and 8708.30.5030 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”).5 Although
the HTSUS subheadings are provided
for convenience and customs purposes,

40n January 17, 2007, the Department
determined the brake rotors produced by Federal-
Mogul and certified by the Ford Motor Company to
be excluded from the scope of the order. See
Memorandum from Blanche Ziv, Program Manager,
AD/CVD Operations, Office 8, through Wendy J.
Frankel, Office Director, AD/CVD Operations,
Office 8, to Stephen J. Claeys, Deputy Assistant
Secretary for Import Administration, entitled,
“Scope Ruling of the Antidumping Duty Order on
Brake Rotors from the People’s Republic of China;
Federal-Mogul Gorporation,” dated January 17,
2007.

5 As of January 1, 2005, the HTS classification for
brake rotors (discs) changed from 8708.39.5010 to
8708.39.5030. As of January 1, 2007, the HTS
classification for brake rotors (discs) changed from
8708.39.5030 to 8708.30.5030. See Harmonized
Tariff Schedule of the United States (2005),
available at <www.usitc.gov>. See also
Memorandum from Ann Fornaro, International
Trade Compliance Analyst, through Blanche Ziv,
Program Manager, to the File entitled, ‘“Brake
Rotors from the People’s Republic of China: Change
in HTS Code for Subject Merchandise,”” dated
February 6, 2007.

the written description of the scope of
this order is dispositive.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs filed by parties in these
reviews are addressed in the
Memorandum from Stephen J. Claeys,
Deputy Assistant Secretary for Import
Administration, to David M. Spooner,
Assistant Secretary for Import
Administration, “Issues and Decision
Memorandum for the 2005-2006
Administrative and New Shipper
Reviews of Brake Rotors From the
People’s Republic of China,” dated July
27, 2007 (“Issues and Decision Memo’’),
which is hereby adopted by this notice.
A list of the issues that parties raised
and to which we responded in the
Issues and Decision Memo follows as an
appendix to this notice. The Issues and
Decision Memo is a public document
which is on file in the Central Records
Unit (““CRU”) in room B—099 of the
main Department building, and is also
accessible on the Web at <http://
ia.ita.doc.gov/frn/>. The paper copy and
electronic version of the Issues and
Decision Memo are identical in content.

Verification

In the Preliminary Results, we stated
that we intended to verify the
information reported to the Department
by Huanri in its separate-rate
application.® From March 20 through
March 22, 2007, the Department
conducted a verification of Huanri at
Huanri’s headquarters in Panjia Village,
Laizhou, China. We used standard
verification procedures, including on—
site inspection of the company’s
facilities and examination of relevant
sales and financial records to verify
Section A, and quantity and value
information submitted by Huanri on the
record of the administrative review. The
Department issued the results of the
verification on May 4, 2007. For further
details on the verification, see the
Huanri Verification Report.

Partial Rescission of Administrative
Review

In the Preliminary Results, the
Department issued a notice of intent to
rescind the administrative review with
respect to Hongfa Machinery (Dalian)
Co., Ltd. (“Hongfa”), Laizhou Wally
Automobile Co., Ltd. (“Wally”),
Xianghe Xumingyuan Auto Parts Co.
(“Xumingyuan”), China National
Automotive Industry Import & Export
Corporation (“CAIEC”), Shandong
Laizhou CAPCO Industry (“CAPCO”),
Laizhou Luyuan Automobile Fittings

6 See Preliminary Results, 72 FR at 7408.

Co. (“Luyuan”), and Shenyang Honbase
Machinery Co., Ltd. (“Honbase”), in
accordance with 19 CFR 351.213(d)(3),
because we found no evidence that any
of these companies made shipments of
subject merchandise to the United
States during the POR. See Preliminary
Results, 72 FR at 7409. The Department
received no comments on this issue, and
we did not receive any further
information since the issuance of the
Preliminary Results that provides a basis
for reconsideration of this
determination. Therefore, the
Department is rescinding this
administrative review with respect to
Hongfa, Wally, Xumingyuan, CAIEC,
CAPCO, Luyuan, and Honbase.

Separate Rates

In our Preliminary Results, we
determined that Qingdao Rotec Auto
Parts Co., Ltd. (“Rotec”) and Xiangfen
Hengtai Brake System Co., Ltd.
(“Hengtai”) did not qualify for a
separate rate and, therefore, are deemed
to be included in the PRC—wide entity,
and subject to the PRC—wide rate. See
Preliminary Results, 72 FR at 7410. The
Department received no comments on
this issue, and we did not receive any
further information since the issuance of
the Preliminary Results that provides a
basis for reconsideration of these
determinations for the final results. We
also determined that the three
mandatory (i.e., Haimeng, Meita, and
Winhere) and 12 separate-rate
respondents (i.e., non—selected
respondents)” met the criteria for the
assignment of a separate rate. Based on
the results of Huanri’s verification and
the Department’s careful consideration
of comments placed on the record by
parties, we have determined that Huanri
is eligible for a separate rate in the final
results of the administrative review. See
Issues and Decision Memo at Comment
11.

The PRC-Wide Rate and Use of Facts
Otherwise Available

In the Preliminary Results, we
determined that the PRC—wide entity
(including Hengtai and Rotec) received
copies of the Department’s
questionnaire but did not respond and,
therefore, failed to cooperate to the best
of their ability in the administrative

7 The non-selected respondents are as follows:
China National Industrial Machinery Import &
Export Corporation (“CNIM”), LABEC, Qingdao
Gren Co. (“Gren”’), Zibo Luzhou Automobile Parts
Co., Ltd. (“ZLAP”), Hongda, Longkou TLC
Machinery Co., Ltd. (“Longkou TLC”), Zibo Golden
Harvest Machinery Limited Company (“ZGOLD”),
Lugqi, Shenyang Yinghao Machinery Co., Longkou
Jinzheng Machinery Co. (“Jinzheng’’), Shanxi
Zhongding Auto Parts Co., Ltd. (“SZAP”), and
Huanri.



42388

Federal Register/Vol. 72, No. 148/ Thursday, August 2, 2007/ Notices

review. See Preliminary Results, 72 FR
at 7410-12. Accordingly, we determined
that the use of facts otherwise available
in reaching our determination is
appropriate pursuant to sections
776(a)(2)(A) and (B) of the Act, and that
the use of an adverse inference in
selecting from the facts available is
appropriate pursuant to section 776(b)
of the Act. See Preliminary Results, 72
FR at 7410. In accordance with section
776(b)(1) of the Act, as adverse facts
available, we assigned to the PRC—entity
(including Hengtai and Rotec) the PRC—
wide rate of 43.32 percent. For detailed
information on the Department’s
corroboration of this rate, see
Preliminary Results, 72 FR at 7411, and
Memorandum from Ann Fornaro,
International Trade Analyst, through
Blanche Ziv, Program Manager, AD/
CVD Enforcement Office 8, and Wendy
J. Frankel, Office Director, AD/CVD
Enforcement Office 8, to the File,
entitled, “Corroboration of the PRC—
Wide Adverse Facts—Available Rate,”
dated February 9, 2007.

Changes Since the Preliminary Results

Based on our analysis of comments
received from interested parties and

information on the record of these
reviews, we made changes to the margin
calculations as noted below.

For the final results, we have
corrected the calculation of freight
values for Golrich’s carton and steel
buckle inputs by multiplying the
distance from the domestic supplier to
the factory by the surrogate value for
truck freight, instead of adding those
two values. For further details, see the
Issues and Decision Memo at Comment
13, and Memorandum from Ann
Fornaro, International Trade Analyst,
through Blanche Ziv, Program Manager,
AD/CVD Operations Office 8, to the
File, entitled, “Analysis for the Final
Results of the 2005—2006 New Shipper
Review of the Antidumping Duty Order
on Brake Rotors from the People’s
Republic of China: Qingdao Golrich
Autoparts Co., Ltd.,” dated July 27, 2007
(“Golrich Analysis Memo”).

For further details on company—
specific calculations, see the company—
specific analysis memoranda.8

We have made certain changes to the
financial ratio calculations for the final
results. For further details, see the
Issues and Decision Memo at Comment
3.

We determined that we inadvertently
excluded Ukraine import data for
February and March 2006 in the
calculation of the surrogate value for
steel strap in the Preliminary Results.
Therefore, we recalculated the surrogate
value for steel strap to include the
Ukraine data for those two months for
the final results.? For further
information on the calculation of this
value, see Memorandum from Ann
Fornaro, Trade Compliance Analyst,
through Blanche Ziv, Program Manager,
AD/CVD Operations Office 8, to the File
entitled, “2005-2006 Administration
and New Shipper Reviews of the
Antidumping Duty Order of Brake
Rotors from the People’s Republic of
China Surrogate Values for the Final
Results,” dated July 27, 2007 (“Final
Surrogate Value Memo™).

We have also made changes to the
surrogate values for cartons. For further
details, see the Issues and Decision
Memo at Comment 9 and Final
Surrogate Value Memo.

Final Results of the Reviews

We determine that the following final
dumping margins exist for the period
April 1, 2005, through March 31, 2006:

Individually Reviewed Exporters 2005-2006 Administrative Review

Weighted—Average Percent

Margin
Longkou Haimeng Machinery Co., LI, ..o s 4.22
Yantai Winhere Auto—Part Manufacturing Co., Ltd 0.03 (de minimis)
Qingdao Meita Automotive INAUStry Co., Ltd. ......cccoiiiiiiiie et e 0.00

Separate—Rate Applicant Exporters 2005-2006 Administrative Review

Weighted—Average Percent
Margin

China National Industrial Machinery | & E Co.10
Laizhou Auto Brake Equipment Co., Ltd. ...........

Qingdao Gren (Group) Co."

Zibo Luzhou Automobile Parts Co., Ltd. ............
Laizhou Hongda Auto Replacement Parts Co., Ltd. ......cccooiioiiiiiiiicieneceesiee e
Longkou TLC MacChiNery €., LEA. ....eeiiiiiiiiie ettt ettt e et e et e e aeeeneesaeeetee s
Zibo Golden Harvest Machinery Limited Company .
Laizhou City Lugi Machinery Co., Ltd. ...............

Shenyang Yinghao Machinery Co. .......
Longkou Jinzheng Machinery Co., Ltd.
Shanxi Zhongding Auto Parts Co., Ltd.

Shandong HUanri Group €., LE. ..ot b ettt nn e e e s

4.22
4.22
4.22
4.22
4.22
4.22
4.22
4.22
4.22
4.22
4.22
4.22

10This company is also known as China National Industrial Machinery Import & Export Corporation.

11 This company is also known as Qingdao Gren Co. and Gren Group (Qingdao) Co.

2005-2006 New Shipper Review

Weighted—Average Percent
Margin

Qingdao Golrich AUIOPArtS CO., LEA. ...eoiiiiiiiiiiii et ettt et et san e neeeenes

0.00

8 Memorandum from Jennifer Moats, Senior
International Trade Analyst, through Blanche Ziv,
Program Manager, AD/CVD Operations Office 8, to
the File, entitled, “Analysis for the Final Results of
the 2005-2006 Administrative Review of the
Antidumping Duty Order on Brake Rotors from the
People’s Republic of China: Longkou Haimeng
Machinery Co., Ltd.,” dated July 27, 2007;
Memorandum from Frances Veith, International

Trade Compliance Analyst, through Blanche Ziv,
Program Manager, AD/CVD Operations Office 8, to
the File, entitled, ““Analysis for the Final Results of
the 2005-2006 Antidumping Duty Administrative
Review of Brake Rotors from the People’s Republic
of China: Qingdao Meita Automotive Industry Co.,
Ltd.,” dated July 27, 2007; Memorandum from
Frances Veith, International Trade Compliance
Analyst, through Blanche Ziv, Program Manager,

AD/CVD Operations Office 8, to the File, entitled,
“Analysis for the Final Results of the 2005-2006
Antidumping Duty Administrative Review of Brake
Rotors from the People’s Republic of China: Yantai
Winhere Auto-Part Manufacturing Co., Ltd.,” dated
July 27, 2007; and the Golrich Analysis Memo.

9 See Surrogate Value Change Memo.
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PRC-Wide Rate

Margin (Percent)

PRC-Wide Rate*

43.32

*This includes Rotec and Hengtai.

The Department will disclose
calculations performed for the final
results to the parties within five days of
the date of publication of this notice in
accordance with 19 CFR 351.224(b).

Assessment Rates

The Department has determined, and
U.S. Customs and Border Protection
(“CBP”’) shall assess, antidumping
duties on all appropriate entries covered
by these reviews. The Department
intends to issue assessment instructions
to CBP 15 days after the publication
date of the final results of the reviews.
In accordance with 19 CFR
351.212(b)(1), for Winhere, Meita,
Haimeng, and Golrich, we calculated an
exporter/importer (or customer)-specific
assessment rate for the merchandise
subject to these reviews. Where the
respondent has reported reliable entered
values, we calculated importer (or
customer)-specific ad valorem rates by
aggregating the dumping margins
calculated for all U.S. sales to each
importer (or customer) and dividing this
amount by the total entered value of the
sales to each importer (or customer). See
19 CFR 351.212(b)(1). Where an
importer (or customer)-specific ad
valorem rate is greater than de minimis,
we will apply the assessment rate to the
entered value of the importer’s/
customer’s entries during the review
period. See 19 CFR 351.212(b)(1). Where
we do not have entered values for all
U.S. sales, we calculated a per—unit
assessment rate by aggregating the
antidumping duties due for all U.S.
sales to each importer (or customer) and
dividing this amount by the total
quantity sold to that importer (or
customer). See 19 CFR 351.212(b)(1). To
determine whether the duty assessment
rates are de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(2), we calculated importer
(or customer)-specific ad valorem ratios
based on the estimated entered value.
Where an importer (or customer)-
specific ad valorem rate is zero or de
minimis, we will instruct CBP to
liquidate appropriate entries without
regard to antidumping duties. See 19
CFR 351.106(c)(2).

For the companies receiving a
separate rate that were not selected for
individual review (i.e., CNIM, LABEC,
Gren, ZLAP, Hongda, Longkou TLC,
ZGOLD, Lugqi, Shenyang Yinghao
Machinery Co., Jinzheng, SZAP, and

Huanri), we will calculate an
assessment rate based on the weighted
average of the cash deposit rates
calculated for the companies selected
for individual review excluding any that
are zero, de minimis, or based entirely
on AFA pursuant to section 735(c)(5)(B)
of the Act.

Cash-Deposit Requirements

The following cash deposit rates will
be effective upon publication of this
notice of final results for all shipments
of subject merchandise from Golrich
entered or withdrawn from warehouse,
for consumption on or after publication
date: (1) zero cash deposit will be
required for subject merchandise
manufactured and exported by
Golrich;2 and (2) for subject
merchandise exported by Golrich but
not manufactured by Golrich, the cash
deposit rate will be the PRC—-wide rate
of 43.32 percent.

The following cash deposit
requirements will be effective upon
publication of this notice of final results
for all shipments of brake rotors from
the PRC entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided by
section 751(a)(1) of the Act: (1) the cash
deposit rates for CNIM, LABEC, GREN,
Winhere, Haimeng, ZLAP, Hongda,
Meita, TLC, ZGOLD, Luqi Yinghao,
Longkou Jinzheng, Zhongding and
Huanri will be the company—specific
rate indicated above (except that if a rate
is de minimis, i.e., less than 0.50
percent, zero cash deposit will be
required); (2) the cash deposit rate for
previously investigated or reviewed PRC
and non-PRC exporters who received a
separate rate in a prior segment of the
proceeding (which were not reviewed in
this segment of the proceeding) will
continue to be the rate assigned in that
segment of the proceeding; (3) the cash
deposit rate for all PRC exporters of
subject merchandise that have not been
found to be entitled to a separate rate

12Due to an inadvertent typographical error, we
incorrectly stated Golrich’s cash deposit rate as
2.15 percent” instead of 0.78 percent in the
Preliminary Results. See Preliminary Results, 72 FR
at 7416. See also the Memorandum from Ann
Fornaro, Trade Compliance Analyst through
Blanche Ziv, Program Manager, AD/CVD
Operations, Office 8, and Wendy J. Frankel, Office
Director, AD/CVD Operations, Office 8, to the File,
entitled, “2005-2006 Antidumping Duty
Administrative and New Shipper Reviews of Brake
Rotors from the People’s Republic of China
(“PRC”),” dated February 13, 2007.

(including Rotec and Hengtai) will be
the PRC—wide rate of 43.32 percent; and
(4) the cash deposit rate for all non—PRC
exporters of subject merchandise which
have not received their own rate will be
the rate applicable to the PRC exporter
that supplied that non—PRC exporter.
These requirements shall remain in
effect until further notice.

Notification to Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Pursuant to
19 CFR 351.402(f)(3), failure to comply
with this requirement could result in
the Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO, in accordance
with 19 CFR 351.305 and as explained
in the APO itself. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This notice of final results of the
administrative and new shipper reviews
is issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: July 27, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix

List of Comments and Issues in the
Issues and Decisions Memorandum

Comment 1 Valuation of Pig Iron
Comment 2 Selection of Financial
Statements

Comment 3 Financial Ratios:
Calculation of Factory Overhead,
Selling, General, and Administrative
Expenses and Profit

Comment 4 Revocation Eligibility of
Non-selected Respondents
Comment 5 Cash Deposit Rates of Non—
selected Respondents
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Comment 6 Voluntary Responses of
Non-selected Respondents

Comment 7 Incorporation of Zeroing for
Mandatory Respondents

Comment 8 Incorporation of Zeroing for
Non-selected Respondents

Comment 9 Valuation of Cartons
Comment 10 Rescission of Review:
Shanxi Zhongding

Comment 11 Separate Rate: Huanri
Group

Comment 12 Respondent Selection
Methodology

Comment 13 Clerical Error Freight
Expenses for Golrich’s Buckles and
Cartons

Comment 14 Clerical Error Valuation of
Steel Strap

[FR Doc. E7—15037 Filed 8—1-07; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Extension of Time
Limit for the Preliminary Results of the
12th Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

DATES: Effective Date: August 2, 2007,

FOR FURTHER INFORMATION CONTACT: ]ulia
Hancock or Matthew Renkey, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1394 and (202)
482-2312, respectively.

Background

On December 27, 2006, the
Department of Commerce
(“Department”’) published a notice of
initiation of an administrative review of
fresh garlic from the People’s Republic
of China (“PRC”), covering the period
November 1, 2005, through October 31,
2006. See Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 71 FR 77720
(December 27, 2006). On April 11, 2007,
after receiving quantity and value and
separate rate responses, the Department
selected the mandatory respondents for
this review. Between May 14, 2007, and
June 11, 2007, the Department received
the initial section A, C and D
questionnaire responses from the
mandatory respondents. The
preliminary results of this

administrative review are currently due
on August 2, 2007.

Extension of Time Limit for the
Preliminary Results

The Department determines that
completion of the preliminary results of
this review within the statutory time
period is not practicable, given the
extraordinarily complicated nature of
the proceeding. The 12th administrative
review covers 19 companies (three
mandatory respondents and 16 separate
rate respondents), requiring the
Department to gather and analyze a
significant amount of information
pertaining to each company’s corporate
structure and ownership, sales
practices, and manufacturing methods.
The Department requires more time
within which to complete its analysis.
Furthermore, this review involves the
extraordinarily complicated
intermediate input methodology issue.
Lastly, the Department requires
additional time to analyze the
questionnaire responses and to issue
supElemental questionnaires.

Therefore, given the number and
complexity of issues in this case, and in
accordance with section 751(a)(3)(A) of
the Tariff Act of 1930, as amended (‘“‘the
Act”), we are extending the time period
for issuing the preliminary results of
review by 120 days until November 30,
2007. The final results continue to be
due 120 days after the publication of the
preliminary results.

This notice is published pursuant to
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h)(2).

Dated: July 23, 2007.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E7-14919 Filed 8—1-07; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-812]

Furfuryl Alcohol from Thailand:
Preliminary Results of the 2005—-2006
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of
Commence is conducting an
administrative review of the
antidumping duty order on furfuryl
alcohol from Thailand. The period of
review is July 1, 2005, through May 3,
2006. This review covers imports of

furfuryl alcohol from one producer/
exporter.

We preliminarily determine that sales
of subject merchandise have not been
made at less than normal value. If these
preliminary results are adopted in our
final results, we will instruct U.S.
Customs and Border Protection to
liquidate entries of furfuryl alcohol from
Indorama Chemicals (Thailand) Ltd.
without regard to antidumping duties.
We invite interested parties to comment
on these preliminary results. We will
issue the final results not later than 120
days from the date of publication of this
notice.

DATES: Effective Date: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
Damian Felton or Brandon Farlander,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—0133
and (202) 482—-0182, respectively.
SUPPLEMENTARY INFORMATION:

Background

On July 25, 1995, the Department
published an antidumping duty order
on furfuryl alcohol from Thailand. See
Furfuryl Alcohol from Thailand: Notice
of Amended Final Antidumping Duty
Determinant and Order, 60 FR 38035
(July 25, 1995). On July 3, 2006, the
Department published its Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation;
Opportunity to Request Administrative
Review, 71 FR 37890 (July 3, 2006). On
July 28, 2006, Penn Specialty
Chemicals, Inc. (“petitioner”’) requested
that the Department conduct an
administrative review of Indorama
Chemicals (Thailand), Ltd. (“IRCT”), a
producer and exporter of furfuryl
alcohol from Thailand. In accordance
with 19 CFR 351.221(b)(1), we
published a notice of initiation of this
antidumping duty administrative review
on August 30, 2006. See Notice of
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 71 FR 51573 (August 30, 2006)
(“Furfuryl Alcohol Initiation”).

An antidumping duty questionnaire
was sent to IRCT on September 6, 2006.
We received timely responses to the
questionnaire from IRCT on September
27, 2006, and October 27, 2006. On
April 3, 2007, in accordance with
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (“the Act”), we
published a notice extending the time
limit for the completion of the
preliminary results in this case by 120
days (i.e., until no later than July 31,
2007). See Furfuryl Alcohol from



Federal Register/Vol. 72, No. 148/ Thursday, August

2, 2007 / Notices 42391

Thailand: Notice of Extension for Time
Limit for Preliminary Results of the
2005-2006 Antidumping Administrative
Review, 72 FR 15863 (April 3, 2007).

We issued a supplemental
questionnaire regarding IRCT’s
responses to sections A, B, and C of the
Department’s original questionnaire on
May 3, 2007, and received a timely
response from IRCT on May 25, 2007.
We issued an additional supplemental
questionnaire on June 18, 2007, and
received a timely response to the second
supplemental questionnaire on June 22,
2007.

Period of Review

The period of review (“POR’’) covers
July 1, 2005, through May 3, 2006.1

Scope of the Order

The merchandise covered by this
order is furfuryl alcohol (C4H;0CH,OH).
Furfuryl alcohol is a primary alcohol,
and is colorless or pale yellow in
appearance. It is used in the
manufacture of resins and as a wetting
agent and solvent for coating resins,
nitrocellulose, cellulose acetate, and
other soluble dyes.

The product subject to this order is
classifiable under subheading
2932.13.00 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Fair Value Comparisons

To determine whether sales of
furfuryl alcohol by IRCT to the United
States were made at less than normal
value (“NV”’), we compared the export
price (“EP”) to NV, as described in the
“Export Price” and “Normal Value”
sections of this notice, below.

Pursuant to section 777A(d)(2) of the
Act, we compared the EPs of individual
U.S. transactions to the weighted-
average sales prices of the foreign like
product, where there were sales made in
the ordinary course of trade, as
discussed in the “Normal Value”
section of this notice.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products

10n August 30, 2006, the Department published
a notice of initiation for this administrative review
covering the period July 1, 2005 through June 30,
2006. See Furfuryl Alcohol Initiation. However,
since the initiation, the Department has revoked
this order effective May 4, 2006. See Furfuryl
Alcohol from Thailand; Final Results of the Second
Sunset Review of the Antidumping Duty Order and
Revocation of the Order, 72 FR 9729 (March 5,
2006). Therefore, the revised POR is now July 1,
2005 through May 3, 2006.

produced by IRCT covered by the
description in the “Scope of the Order”
section, above, to be foreign like
products for purposes of determining
appropriate product comparisons to
U.S. sales. In making product
comparisons, consistent with the Notice
of Final Determination of Sales at Less
Than Fair Value: Furfuryl Alcohol from
Thailand: Final Determination of Sales
at Less Than Fair Value, 60 FR 22557
(May 8, 1995) and Furfuryl Alcohol from
Thailand: Notice of Amended Final
Antidumping Duty Determination and
Order, 60 FR 38035 (July 25, 1995)
(collectively “LTFV Final”), we
matched foreign like products based on
the physical characteristics reported by
IRCT.

Export Price

We calculated EP in accordance with
section 772(a) of the Act because the
merchandise was sold to the first
unaffiliated purchaser in the United
States prior to importation by the
exporter or producer and constructed
export price methodology was not
otherwise warranted. We based EP on
the packed delivered, freight-on-board,
cash-in-freight, or the delivery-duty
paid price to unaffiliated purchasers in
the United States. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These
deductions included foreign inland
freight, country of manufacture inland
insurance, brokerage and handling,
international freight, and marine
insurance. We also made adjustments to
the starting price for duty drawback in
accordance with section 772(c)(1)(B) of
the Act.

It is normally the Department’s
practice to confirm that the duty
drawback adjustment claimed by the
respondent meets the Department’s two-
pronged criteria for determining
whether the duty drawback adjustment
is appropriate. See Rajinder Pipes, Ltd.
v. United States, 70 F. Supp. 2d 1350,
1358 (CIT 1999); see also Notice of Final
Determination of Sales at Less Than
Fair Value: Light-Walled Rectangular
Pipe and Tube from Turkey, 69 FR
53675 (September 2, 2004) and
accompanying Issues and Decision
Memorandum at Comment 1; and
Notice of Final Determination of Sales
at Less Than Fair Value and Final
Determination of Critical
Circumstances: Diamond Sawblades
and Parts Thereof from the Republic of
Korea, 71 FR 29310 (May 22, 2006) and
accompanying Issues and Decision
Memorandum at Comment 49. We have
determined that only one of the reported
inputs used in the projection of furfuryl

alcohol meets the two-pronged criteria.
Therefore, we made an adjustment to
the starting price for duty drawback to
account for import duties paid on the
importation of a single input used in the
production of the subject merchandise.
for an in-depth explanation of these
changes, see Memorandum from Case
Analyst to File, “Preliminary Results
Calculation Memorandum for Indorama
Chemicals (Thailand) Ltd.,” (“Prelim
Calc Memo”) dated July 25, 2007,
available in the Department’s CRU.

Normal Value
A. Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared the
volume of IRCT’s home market sales of
the foreign like product to the volume
of its U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C)(ii) of the Act.
Because IRCT’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales for the
subject merchandise, we determined
that the home market was viable.

Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”)
as the EP. Sales are made at different
LOTs if they are made at different
marketing stages (or their equivalent).
See 19 CFR 351.412(c)(2). Substantial
differences in selling activities are a
necessary, but not sufficient, condition
for determining that there is a difference
in the stages of marketing. Id.; see also
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate From South
Africa. 62 FR 61731, 61732 (November
19, 1997). In order to determine whether
the comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),? including selling
functions,? class of customer (‘‘customer

2The marketing process in the United States and
comparison market begins with the producer and
extends to the sale to the final user or consumer.
The chain of distribution between the two may have
many or few links, and the respondent’s sales occur
somewhere along this chain.

3 Selling functions associated with a particular
chain of distribution helps us to evaluate the
level(s) of trade in a particular market. For purposes
of these preliminary results, we have organized the
common selling functions into four major
categories: sales process and marketing support,

Continued
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category”’), and the level of selling
expenses for each sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales, we
consider the starting prices before any
adjustments. See Micron Technology,
Inc. v. United States, et. al., 243 F. 3d
1301, 1314-1315 (Fed. Cir. 2001)
(affirming this methodology).

When the Department is unable to
match U.S. EP sales to sales of the
foreign like product in the comparison
market at the same LOT as the EP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP
sales to a different LOT in the
comparison market, where available
data make it practical, we make a LOT
adjustment under section 773(a)(7)(A) of
the Act.

IRCT reported one LOT in the home
market and one LOT in the U.S. market.
IRCT reported making sales only to end-
users in the home market. In the United
States, IRCT reported that it made sales
only to a trading company. We
examined the information IRCT
reported regarding its marketing process
for making the reported comparison
market and U.S. sales, including the
type and level of selling activities
performed and customer categories.
Specifically, we considered the extent to
which the sales process, freight services,
warehouse/inventory maintenance, and
warranty services varied with respect to
the different customer categories (i.e.,
distributors and end-users). Based on
our analysis, we found that the single
LOT in the United States is identical to
the single LOT in the comparison
market. Thus, we preliminarily find that
a LOT adjustment for IRCT is not
warranted.

C. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on the
delivered prices to unaffiliated
customers. In accordance with section
773(a)(6)(b)(ii) of the Act, we made
deductions for inland freight and inland
insurance. Furthermore, where
appropriate, we made adjustments for
differences in circumstances of sale
(“COS”) in accordance with section
773(a)(6)(c)(iii) of the Act and 19 CFR
351.410 by deducting direct selling
expenses incurred on comparison
market sales (credit expenses), and
adding U.S. direct selling expenses
(credit expenses). We deducted
inventory carrying costs incurred on
comparison market sales, and added

freight and delivery, inventory and warehousing,
and quality assurance/warranty services.

U.S. inventory carrying cost. We
deducted home market packing costs
and added U.S. packing costs in
accordance with section 773(a)(6)(A)
and (B) of the Act.

Preliminary Results of the Review

We preliminarily find that the
following dumping margin exists for the
period July 1, 2005, through May 3,
2006.

Weighted-Av-
Manufacturer/Exporter erage Margin
(Percentage)
Indorama Chemicals (Thai-
land) Ltd. ...occoooviiniiiieene. *0.39

*This is a de minimis rate.
Assessment Rates

Upon completion of this
administrative review, the Department
will determine, and U.S. Customs and
Border Protection (“CBP’’) shall assess,
antidumping duties on all appropriate
entries. Pursuant to 19 CFR 351.212(b),
the Department calculates an
assessment rate for each importer (or
customer) of the subject merchandise.
Upon issuance of the final results of this
administrative review, if any importer
(or customer)-specific assessment rates
calculated in the final results are above
de minimis (i.e., at or above 0.5 percent),
the Department will issue appraisement
instructions directly to CBP to assess
antidumping duties on appropriate
entries. Pursuant to 19 CFR
351.106(c)(2), we will instruct CBP to
liquidate without regard to antidumping
duties any entries for which the
assessment rate is de minimis (i.e., less
than 0.50 percent).

The Department intends to issue
appropriate assessment instructions
directly to CBP 15 days after the date of
publication of the final results of this
administrative review.

Cash Deposit Rates

On March 5, 2006, pursuant to section
751(d)(2) of the Act and 19 CFR
351.222(i)(1)(ii), the Department
revoked the antidumping duty order on
furfuryl alcohol from Thailand (see
Furfuryl Alcohol from Thailand; Final
Results of the Second Sunset Review of
the Antidumping Duty Order and
Revocation of the Order, 72 FR 9729
(March 5, 2006)). The effective date of
the revocation is May 4, 2007. As a
result of this action, we do not intend
to issue cash deposit instructions.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. See 19 CFR 351.310(c). A

hearing, if requested, will be 44 days
after the publication of this notice, or
the first business day thereafter. Issues
raised in the hearing will be limited to
those raised in the case and rebuttal
briefs. Interested parties may submit
case briefs and/or written comments no
later than 30 days after the date of
publication of these preliminary results.
See 19 CFR 351.309(c)(ii). Rebuttal
briefs and rebuttals to written
comments, limited to issues raised in
such briefs or comments, may be filed
no later than five days after submission
of case briefs. See 19 CFR 351.309(d).
Parties who submit arguments are
requested to submit with the argument
(1) A statement of the issue, (2) a brief
summary of the argument, and (3) a
table of authorities.

The Department will issue the final
results of this administrative review,
including the results of its analysis of
issues raised in any such written briefs
or hearing, no later than 120 days after
publication of these preliminary results.

Notification to Interested Parties

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 25, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. 07-3764 Filed 8—-1-07; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-891]

Hand Trucks and Certain Parts Thereof
From the People’s Republic of China:
Initiation of New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

DATES: Effective Date: August 2, 2007.
SUMMARY: The Department of Commerce
(the “Department”) has determined that
the request for a new shipper review of
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the antidumping duty order on hand
trucks and certain parts thereof (‘“Hand
Trucks”) from the People’s Republic of
China (“PRC”), received July 2, 2007,
meets the statutory and regulatory
requirements for initiation. The period
of review (“POR”) of this new shipper
review is December 1, 2006, through
May 31, 2007.

FOR FURTHER INFORMATION CONTACT:
Matthew Quigley or Robert Bolling, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4551 or (202) 482—
3434, respectively.

SUPPLEMENTARY INFORMATION:

Background

The notice announcing the
antidumping duty order on hand trucks
from the PRC was published on
December 2, 2004. See Antidumping
Duty Order: Hand Trucks and Certain
Parts Thereof From the People’s
Republic of China, 69 FR 70122
(December 2, 2004). On July 2, 2007, we
received a new shipper review request
from New-Tec Integration (Xiamen) Co.,
Ltd. (“New-Tec”’). New-Tec certified
that it is both the producer and exporter
of the subject merchandise upon which
the respective request for a new shipper
review is based.

Pursuant to section 751(a)(2)(B)(i)(I) of
the Tariff Act of 1930, as amended (the
“Act”’), and 19 CFR 351.214(b)(2)(i),
New-Tec certified that it did not export
hand trucks to the United States during
the period of investigation (“POI”). In
addition, pursuant to section
751(a)(2)(B)(1)(II) of the Act and 19 CFR
351.214(b)(2)(iii)(A), New-Tec certified
that, since the initiation of the
investigation, it has never been affiliated
with any exporter or producer who
exported hand trucks to the United
States during the POI, including those
not individually examined during the
investigation. As required by 19 CFR
351.214(b)(2)(iii)(B), New-Tec also
certified that its export activities were
not controlled by the central
government of the PRC.

In addition to the certifications
described above, New-Tec submitted
documentation establishing the
following: (1) The date on which it first
shipped hand trucks for export to the
United States; (2) the volume of its first
shipment; and (3) the date of its first
sale to an unaffiliated customer in the
United States.

Initiation of New Shipper Review

Pursuant to section 751(a)(2)(B) of the
Act and 19 CFR 351.214(d)(1), we find

that the request submitted by New-Tec
meets the threshold requirements for
initiation of a new shipper review for
shipments of hand trucks from the PRC
produced and exported by New-Tec.

The POR is December 1, 2006,
through May 31, 2007. See 19 CFR
351.214(g)(1)(i)(B). We intend to issue
preliminary results of this review no
later than 180 days from the date of
initiation, and final results no later than
90 days from the date the preliminary
results are issued. See section
751(a)(2)(B)(iv) of the Act.

It is the Department’s usual practice,
in cases involving non-market
economies, to require that a company
seeking to establish eligibility for an
antidumping duty rate separate from the
country-wide rate provide evidence of
de jure and de facto absence of
government control over the company’s
export activities. Accordingly, we will
issue a questionnaire to New-Tec,
including a separate-rate section. The
review will proceed if the response
provides sufficient indication that New-
Tec is not subject to either de jure or de
facto government control with respect to
its exports of hand trucks. However, if
New-Tec does not demonstrate its
eligibility for a separate rate, it will be
deemed not separate from other
companies that exported during the POI,
and its new shipper review will be
rescinded.

On August 17, 2006, the Pension
Protection Act of 2006 (H.R. 4) was
signed into law. Section 1632 of H.R. 4
temporarily suspends the authority of
the Department to instruct U.S. Customs
and Border Protection to collect a bond
or other security in lieu of a cash
deposit in a new shipper review.
Therefore, the posting of a bond or other
security under section 751(a)(2)(B)(iii)
of the Act in lieu of a cash deposit is
not available in this case. Importers of
hand trucks produced by and exported
by New-Tec must continue to post cash
deposits of estimated antidumping
duties on each entry of subject
merchandise (i.e., hand trucks) at the
PRC-wide entity rate of 383.6 percent.

Interested parties that need access to
proprietary information in this new
shipper review should submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a)(2)(B) of
the Act and 19 CFR 351.214 and
351.221(c)(1)(i).

Dated: July 26, 2007.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E7—14923 Filed 8-1-07; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-823, A-834-807, A—307-820]

Silicomanganese from India,
Kazakhstan, and Venezuela: Final
Results of Expedited Five-year
(‘“‘Sunset”) Reviews of the
Antidumping Duty Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 2, 2007, the
Department of Commerce (‘“‘the
Department”’) published in the Federal
Register the notice of initiation of the
first five-year sunset reviews of the
antidumping duty orders on
silicomanganese from India,
Kazakhstan, and Venezuela, pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (“the Act”). See Initiation
of Five-year (“‘Sunset”) Reviews, 72 FR
15652 (April 2, 2007) (“Notice of
Initiation”). On the basis of notices of
intent to participate and adequate
substantive responses filed on behalf of
domestic interested parties, and
inadequate responses from respondent
interested parties, the Department has
conducted expedited sunset reviews of
these orders pursuant to section
751(c)(3)(B) of the Act and 19 CFR
351.218(e)(1)(ii)(C). As a result of these
sunset reviews, the Department finds
that revocation of the antidumping duty
orders is likely to lead to continuation
or recurrence of dumping at the levels
indicated in the “Final Results of
Review” section of this notice.

EFFECTIVE DATE: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
Martha Douthit or Dara Iserson, AD/
CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave., NW., Washington, DC. 20230;
telephone: (202) 482-5050, or (202)
482-4052, respectively.

SUPPLEMENTARY INFORMATION:
Background

The antidumping duty orders on
silicomanganese from India,
Kazakhstan, and Venezuela were
published in the Federal Register on
May 23, 2002. See Notice of Amended
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Final Determination of Sales at Less
than Fair Value and Antidumping Duty
Orders: Silicomanganese from India,
Kazakhstan, and Venezuela, 67 FR
36149 (May 23, 2002). On April 2, 2007,
the Department initiated the first sunset
reviews of the antidumping duty orders
on silicomanganese from India,
Kazakhstan, and Venezuela, pursuant to
section 751(c) of the Act. See Notice of
Initiation. The Department received
notices of intent to participate from
Felman Producation Inc. (“Felman”),
Eramet Marietta Inc. (“Eramet”)
(collectively “domestic interested
parties”), within the deadline specified
in 19 CFR 351.218(d)(1)(i). Domestic
interested parties claimed interested
party status under section 771(9)(C) of
the Act as producers of the subject
merchandise.

On May 1 and May 2, 2007, the
Department received substantive
responses from domestic interested
parties Felman and Eramet,
respectively, within the deadline
specified in 19 CFR 351.218(d)(3)(i). On
May 8, 2007, the Department received a
timely substantive response from Nava
Bharat Ventures Limited (‘“Nava
Bharat”), a respondent interested party
from India.* Nava Bharat claimed
interested party status under section
771(9)(A) of the Act as a producer/
exporter of subject merchandise. On
May 22, 2007, the Department
determined that Nava Bharat did not
provide an adequate response to the
Notice of Initiation in accordance with
19 CFR 351.218(e)(1)(ii)(A) because its
shipments accounted for less than 50
percent of exports of subject
merchandise to the United States over
the five calendar years preceding the
initiation of this review. Pursuant to 19
CFR 351.218(e)(1)(ii)(C)(1), on the same
day, the Department notified the
International Trade Commission (“ITC”)
of its adequacy determination. See
Memorandum to Barbara E. Tillman
from the Sunset Team, Sunset Review of
the Antidumping Duty Order on
Silicomanganese from India: Adequacy
Determination, dated May 22, 2007. The
Department, therefore, has conducted
expedited sunset reviews of the
antidumping duty orders pursuant to
section 751(c)(3)(B) of the Act.

Scope of the Orders

For purposes of these orders, the
products covered are all forms, sizes
and compositions of silicomanganese,
except low—carbon silicomanganese,
including silicomanganese briquettes,
fines and slag. Silicomanganese is a

1Nava Bharat received an extension to May 8,
2007, to submit its substantive response.

ferroalloy composed principally of
manganese, silicon and iron, and
normally contains much smaller
proportions of minor elements, such as
carbon, phosphorous and sulfur.
Silicomanganese is sometimes referred
to as ferrosilicon manganese.
Silicomanganese is used primarily in
steel production as a source of both
silicon and manganese.
Silicomanganese generally contains by
weight not less than 4 percent iron,
more than 30 percent manganese, more
than 8 percent silicon and not more
than 3 percent phosphorous.
Silicomanganese is properly classifiable
under subheading 7202.30.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Some
silicomanganese may also be classified

under HTSUS subheading 7202.99.5040.

The low—carbon silicomanganese
excluded from this scope is a ferro alloy
with the following chemical
specifications: minimum 55 percent
manganese, minimum 27 percent
silicon, minimum 4 percent iron,
maximum 0.10 percent phosphorus,
maximum 0.10 percent carbon and
maximum 0.05 percent sulfur. Low—
carbon silicomanganese is used in the
manufacture of stainless steel and
special carbon steel grades, such as
motor lamination grade steel, requiring
a very low carbon content. It is
sometimes referred to as
ferromanganese—silicon. Low—carbon
silicomanganese is classifiable under
HTSUS subheading 7202.99.5040. This
scope covers all silicomanganese,
regardless of its tariff classification.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope remains dispositive.

Analysis of Comments Received

All issues raised in the substantive
responses by parties to these sunset
reviews are addressed in the Issues and
Decision Memorandum for the
Expedited Sunset Reviews of the
Antidumping Duty Orders of
Silicomanganese from India,
Kazakhstan, and Venezuela; Final
Results from Stephen J. Claeys, Deputy
Assistant Secretary for Import
Administration, to David M. Spooner,
Assistant Secretary for Import
Administration, dated concurrently
with this notice (“Decision Memo’’),
which is hereby adopted in this notice.
The issues discussed in the Decision
Memo include the likelihood of
continuation or recurrence of dumping
and the rate likely to prevail if the
orders were revoked. Parties can find a
complete discussion of all issues raised
in these sunset reviews and the

corresponding recommendation in this
public memorandum which is on file in
B-099, the Central Records Unit, of the
main Commerce building. In addition, a
complete version of the Decision Memo
can be accessed directly on the
Department’s Web page at http://
ia.ita.doc.gov/frn. The paper copy and
electronic version of the Decision Memo
are identical in content.

Final Results of Reviews

The Department determines that
revocation of the antidumping duty
orders on silicomanganese from India,
Kazakhstan, and Venezuela would be
likely to lead to continuation or
recurrence of dumping at the following
duty rates:

Weighted—
Manufacturers/Exporters/Pro- Average
ducers Margin
(percent)
India.
Nava Bharat .......cc.ccceeccvvveeeeeenne 15.32
Universal Ferro and Allied
Chemicals, Ltd. ......ccceeeeennnens 20.53
All Others Rate .......ccccceeeeeennnns 17.74
Kazakhstan.
Alloy 2000, S.A. ............. 247.88
Kazakhstan—Wide Rate .............. 247.88
Venezuela.
Hornos Eléctricos de Venezuela,
SA. e | e
All Others Rate .......ccccccceveeeneen. 24.62

International Trade Commission (ITC)
Notification

In accordance with section 752(c)(3)
of the Act, we will notify the ITC of the
final results of this expedited sunset
review.

Notification Regarding Administrative
Protective Order

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing this
determination and notice in accordance
with sections 751(c), 752, and 777(i) of
the Act.
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Dated: July 25, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E7—14947 Filed 8-1-07; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
A-469-805

Stainless Steel Bar from Spain: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 28, 2007, the
Department of Commerce published the
preliminary results of the 2005/2006
administrative review of the
antidumping duty order on stainless
steel bar from Spain. We gave interested
parties an opportunity to comment on
the preliminary results. Based on our
analysis of the comments received we
did not make changes for the final
results. The final weighted—average
dumping margin for a single respondent
is listed below in the “Final Results of
the Review” section of this notice.
EFFECTIVE DATE: August 2, 2007.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladamirov or Minoo Hatten,
AD/CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-0665 and (202)
482-1690, respectively.

SUPPLEMENTARY INFORMATION:
Background

On March 28, 2007, the Department of
Commerce (the Department) published
Stainless Steel Bar from Spain:
Preliminary Results of Antidumping
Duty Administrative Review, 72 FR
14522 (March 28, 2007) (Preliminary
Results) in the Federal Register. The
period of review is March 1, 2005,
through February 28, 2006.

We invited parties to comment on the
Preliminary Results. On April 27, 2007,
we received a case brief from the
respondent, Sidenor Industrial SL
(Sidenor). On May 7, 2007, Carpenter
Technology Corporation, Valbruna
Slater Stainless, Inc., and Electralloy
Corporation, a Division of G.O. Carlson,
Inc. (collectively, the domestic
interested parties), filed a rebuttal brief.
At the request of Sidenor, we held a
hearing on May 16, 2007.

We have conducted this review in
accordance with section 751(a) of the
Tariff Act of 1930, as amended (the Act).

Scope of Order

The product covered by this order is
stainless steel bar (SSB). SSB means
articles of stainless steel in straight
lengths that have been either hot-rolled,
forged, turned, cold—drawn, cold-rolled
or otherwise cold—finished, or ground,
having a uniform solid cross section
along their whole length in the shape of
circles, segments of circles, ovals,
rectangles (including squares), triangles,
hexagons, octagons or other convex
polygons. SSB includes cold—finished
SSBs that are turned or ground in
straight lengths, whether produced from
hot-rolled bar or from straightened and
cut rod or wire, and reinforcing bars that
have indentations, ribs, grooves, or
other deformations produced during the
rolling process.

Except as specified above, the term
does not include stainless steel semi—
finished products, cut length flat-rolled
products (i.e., cut length rolled products
which if less than 4.75 mm in thickness
have a width measuring at least 10 times
the thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), wire (i.e., cold—formed
products in coils, of any uniform solid
cross section along their whole length,
which do not conform to the definition
of flat-rolled products), and angles,
shapes and sections.

The SSB subject to this order is
currently classifiable under subheadings
7222.10.0005, 7222.10.0050,
7222.20.0005, 7222.20.0045,
7222.20.0075, and 7222.30.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
order is dispositive.

Analysis of Comments Received

All comments raised in the case and
rebuttal briefs by parties in this review
of the antidumping duty order on
stainless steel bar from Spain are
addressed in the “Issues and Decision
Memorandum” from Stephen J. Claeys,
Deputy Assistant Secretary, to David M.
Spooner, Assistant Secretary, dated July
26, 2007 (Decision Memorandum),
which is hereby adopted by this notice.
The Decision Memorandum, which is a
public document, is on file in the
Central Records Unit, main Commerce
building, Room B-099, and is accessible
on the Web at http://ia.ita.doc.gov/frn/
index.html. The paper copy and

electronic version of the Decision
Memorandum are identical in content.

Changes Since The Preliminary Results

With respect to Sidenor, in the
Preliminary Results, we determined that
the use of adverse facts available is
appropriate as the basis for the
weighted—average dumping margin. For
these final results of review, we have
continued to rely on the use of adverse
facts available in establishing the
weighted—average dumping margin for
Sidenor for the period of review.
Therefore, there were no changes since
the Preliminary Results.

Use of Adverse Facts Available

In accordance with section 776(b) of
the Act, we determine that the use of
adverse facts available as the basis for
the weighted—average dumping margin
is appropriate for Sidenor. As explained
in the Preliminary Results and in the
Memorandum from Mark Todd to Neal
Halper, entitled “Use of Adverse Facts
Available for the Preliminary
Determination,” dated March 22, 2007
(AFA Memo), we determined that the
cost—of-production (COP) questionnaire
responses submitted by Sidenor are
incomplete and cannot be used to
calculate an accurate dumping margin
for Sidenor. Specifically, as a result of
the serious deficiencies that we
identified and that Sidenor failed
repeatedly to address with respect to its
reporting of the COP information, we
are unable to determine adequately
whether the reported COP information
reflects, reasonably and accurately, the
costs incurred by Sidenor to produce
the merchandise under consideration.
Without this information, we cannot
calculate an accurate dumping margin
for this company.

Therefore, as a consequence of the
requested necessary information being
absent from the record, we find that our
reliance on facts otherwise available is
warranted pursuant to section 776(a)(1)
of the Act. Furthermore, we find that
Sidenor has withheld requested
information, failed to provide such
information in the form and manner
required, impeded the conduct of this
review, and reported information that
could not be verified. As such, pursuant
to sections 776(a)(2)(A), (B), (C), and (D)
of the Act, we find that the use of facts
available for the final results is
warranted. For a detailed discussion,
please refer to the AFA Memo. See also
the Decision Memorandum for a
complete discussion of this issue.In
addition, we find that Sidenor did not
act to the best of its ability in reporting
the COP information. Despite our
repeated requests for information and
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our generous provisions of extensions of
due dates to respond, in some instances
Sidenor continued to refrain from
providing certain requested information
regarding its reported costs; in other
instances it provided confusing and
sometimes contradictory information;
yet in other instances it de—emphasized
the significance or downplayed the
necessity of our repeated requests for
certain critical information by claiming
that we had been “misinterpreting” or
“misunderstanding” its COP response.
See, e.g., Sidenor’s January 24, 2007,
third supplemental Section D
questionnaire response at pages 1, 5,
and 6. Therefore, we find that Sidenor
has failed to cooperate to the best of its
ability because Sidenor failed
consistently to address certain critical
elements for which we sought
clarification or explanation in order to
alleviate our concerns regarding the
accuracy and reliability of Sidenor’s
reporting of its COP information.
Accordingly, for these final results we
find that, in selecting from among the
facts otherwise available, an adverse
inference is warranted. See the AFA
Memo and the Decision Memorandum
for a complete discussion of this issue.

As total adverse facts available, we
have applied the highest rate
determined in the less—than-fair—value
investigation, which is 62.85 percent.
See Notice of Final Determination of
Sales at Less Than Fair Value: Stainless
Steel Bar From Spain, 59 FR 66931
(December 28, 1994). Furthermore, as
required by section 776(c) of the Act, we
corroborated this margin with respect to
Sidenor, to the extent practicable. For a
detailed explanation of how we
corroborated this margin, see the
Preliminary Results. See also the
Decision Memorandum for a complete
discussion of this issue.

Final Results of the Review

As a result of our review, we
determine a dumping margin of 62.85
percent for Sidenor for the period March
1, 2005, through February 28, 2006.

Assessment Rates

The Department will determine and
U.S. Customs and Border Protection
(CBP) shall assess antidumping duties
on all appropriate entries, in accordance
with 19 CFR 351.212(b). Because we are
relying on total adverse facts available
to establish Sidenor’s dumping margin,
we will instruct CBP to apply a
dumping margin of 62.85 percent to all
entries of subject merchandise during
the period of review produced and/or
exported by Sidenor. The Department
intends to issue instructions to CBP 15

days after the date of publication of
these final results of review.

Cash-Deposit Requirements

The following deposit requirements
will be effective upon publication of
this notice of final results of
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication, consistent with section
751(a)(1) of the Act: (1) the cash—deposit
rate for Sidenor will be 62.85 percent;
(2) for previously investigated
companies not listed above, the cash—
deposit rate will continue to be the
company—specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a
previous review, or the original less—
than-fair-value (LTFV) investigation but
the manufacturer is, the cash—deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; (4) the cash—deposit
rate for all other manufacturers or
exporters will continue to be 25.77
percent, which is the “all others” rate
established in the LTFV investigation.
See Amended Final Determination and
Antidumping Duty Order: Stainless
Steel Bar From Spain, 60 FR 11656
(March 2, 1995). These deposit
requirements shall remain in effect until
further notice.

Notification

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
notification of the return or destruction
of APO materials or conversion to
judicial protective order is hereby
requested. Failure to comply with the
regulations and the terms of an APO is
a sanctionable violation.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i) of the Act.

Dated: July 26, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E7-15039 Filed 8-1-07; 8:45 am]|
Billing Code: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-890]

Wooden Bedroom Furniture From The
People’s Republic of China: Notice of
Partial Rescission of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 7, 2007, the
Department of Commerce (“the
Department”) initiated the second
administrative review of the
antidumping duty order on wooden
bedroom furniture from the People’s
Republic of China (“PRC”) covering the
period January 1, 2006, through
December 31, 2006. See Notice of
Initiation of Administrative Review of
the Antidumping Duty Order on
Wooden Bedroom Furniture from the
People’s Republic of China, 72 FR 10159
(March 7, 2007) (“Initiation Notice’’).1
Between March 7 and June 6, 2007,
several parties withdrew their requests
for review. Therefore, the Department is
rescinding the administrative review of
sales of wooden bedroom furniture with
respect to the entities for whom all
review requests have been withdrawn.
DATES: Effective Date: August 2, 2007.
FOR FURTHER INFORMATION CONTACT:
Robert Bolling, AD/CVD Operations,
Office 8, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-3434

SUPPLEMENTARY INFORMATION:

Background

On January 4, 2005, the Department
published in the Federal Register the
antidumping duty order on wooden
bedroom furniture from the PRC. See
Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order: Wooden
Bedroom Furniture from the People’s

10n May 30, 2007, the Department published a
subsequent notice clarifying that Country Roots
Furniture Inc. was omitted from the Initiation
Notice. See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 72 FR 29968, 29969
n. 5 (May 30, 2007).
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Republic of China, 70 FR 329 (January
4, 2005). On January 3, 2007, the
Department published a notice of
opportunity to request an administrative
review of the antidumping duty order
on wooden bedroom furniture from the
PRC for the period January 1, 2006,
through December 31, 2006. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation: Opportunity to Request
Administrative Review, 72 FR 99
(January 3, 2007).

The Department received multiple
timely requests for review and on March
7, 2007, in accordance with section
751(a) of Tariff Act of 1930, as amended
(“the Act”), published in the Federal
Register a notice of the initiation of the
antidumping duty administrative review
of wooden bedroom furniture from the
PRC for the 2006 period of review. See
Initiation Notice.

Partial Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if a party that requested a review
withdraws the request within 90 days of
the date of publication of the notice of
initiation. In response to a timely filed
extension request from Petitioners to
extend the withdrawal deadline, the
Department extended the deadline for
withdrawing review requests. Because
all requesting parties withdrew their
respective requests for review of the
following entities, the Department is
rescinding this review with respect to
these entities, in accordance with 19
CFR 351.213(d)(1):

Alexandre International Corp., Southern
Art Development Ltd., Alexandre
Furniture (Shenzhen) Co. Ltd.,
Southern Art Furniture Factory

Art Heritage International Ltd., Super
Art Furniture Co. Ltd., Artwork Metal
& Plastic Co., Ltd., Jibson Industries
Ltd., Always Loyal International

Billy Wood Industrial (Dong Guan),
Great Union Industrial (Dongguan)
Co., Ltd., Time Faith Ltd.

Changshu HTC Import & Export Co. Ltd.

Cheng Meng Furniture (PTE) Co., Ltd.,2
Cheng Meng Decoration & Furniture
(Suzhou) Co., Ltd.

Chuan Fa Furniture Factory

Clearwise Co., Ltd.

COE, Ltd.

Dalian Huafeng Furniture Co., Ltd.

Dongguan Cambridge Furniture Co.,
Ltd., Glory Oceanic Co., Ltd.

2The Department received a request from
petitioners to review Chen Meng Furniture (PTE)
Co. Ltd. However, we have determined that the
correct name for this company is review Cheng
Meng Furniture (PTE) Co. Ltd.

Dongguan Chunsan Wood Products Co.,
Ltd., Trendex Industries Limited

Dongguan Creation Furniture Co., Ltd.,
Creation Industries Co., Ltd.

Dongguan Grand Style Furniture Co.,
Ltd., Hong Kong DaZhi Furniture
Company Ltd.

Dongguan Great Reputation Furniture
Co., Ltd.

Dongguan Hero Way Woodwork Co.,
Ltd., Hero Way Enterprises, Ltd.,
Dongguan Da Zhong Woodwork Co.,
Ltd., Well Earth International Ltd.

Dongguan Hung Sheng Artware
Products Co., Ltd., Coronal Enterprise
Co., Ltd.

Dongguan Kin Feng Furniture Co., Ltd.

Dongguan Kingstone Furniture Co., Ltd.,
Kingstone Furniture Co., Ltd.

Dongguan Liaobushangdun Huada
Furniture Factory, Great Rich (HK)
Enterprises Co., Ltd.

Dongguan Lung Dong Furniture Co.,
Ltd., Dongguan Dong He Furniture
Co., Ltd.

Dongguan Singways Furniture Co., Ltd.

Dongguan Sunrise Furniture Co.,
Taicang Sunrise Wood Industry Co.,
Ltd., Shanghai Sunrise Furniture Co.,
Ltd., Fairmont Designs

Dongying Huanghekou Furniture
Industry Co., Ltd.

Dorbest Ltd., Rui Feng Woodwork Co.,
Ltd., Rui Feng Lumber Development
Co., Ltd., aka, Dorbest Ltd., Rui Feng
Woodwork (Dongguan) Co., Ltd., Rui
Feng Lumber Development
(Shenzhen) Co., Ltd.

Dream Rooms Furniture (Shanghai) Co.,
Ltd.

Eurosa (Kunshan) Co., Ltd., Eurosa
Furniture Co., (PTE) Ltd.

Ever Spring Furniture Co., Ltd., S.Y.C.
Family Enterprise Co., Ltd.

Fine Furniture (Shanghai) Ltd.

Foshan Guangiu Furniture Co., Ltd.

Garri Furniture (Dong Guan) Co., Ltd.,
Molabile International, Inc., Weei Geo
Enterprise Co., Ltd.

Green River Wood (Dongguan) Ltd.

Guangzhou Maria Yee Furnishings, Ltd.,
Pyla HK Ltd.

Hainan Jong Bao Lumber Co., Ltd.,
Jibbon Enterprise Co., Ltd.

Hamilton & Spill Ltd.

Hang Hai Woodcrafts Art Factory

Hualing Furniture (China) Co., Ltd.,
Tony House Manufacture (China) Co.,
Ltd., Buysell Investments Ltd., Tony
House Industries Co., Ltd.

Jardine Enterprise, Ltd.

Jiangmen Kinwai Furniture Decoration
Co., Ltd.

Jiangmen Kinwai International
Furniture Co., Ltd.

Jiangsu Weifu Group Company
Fullhouse Furniture Manufacturing
Corp

Jiangsu Xiangsheng Bedtime Furniture
Co., Ltd.

Jiangsu Yuexing Furniture Group Co.,
Ltd.

Jiedong Lehouse Furniture Co., Ltd.

King’s Way Furniture Industries